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PART I – OVERVIEW
1.

The Respondent (“Ontario”) submits that the Plaintiff’s appeal from the Order of the

Divisional Court dated March 26, 2021, as amended June 25, 2021, setting aside the certification
of the action as a class proceeding under the Class Proceedings Act, 1992 (the “CPA”) 1 should
be dismissed. The Divisional Court’s Order was correct and there is no basis to overturn it.
2.

The claims in this action are in their very essence systemic in nature. There is no pleading

of an improper act or omission by an identifiable Crown servant for whom the Crown could be
found vicariously liable. The Plaintiff’s negligence claim is premised on the Crown itself having
a common law duty of care owed to the Plaintiff with regard to how it has designed and managed
its system for the allocation of available services and supports for developmentally disabled
adults. The independent agencies who manage the actual application, prioritization and matching
processes for this discretionary social program are not named as defendants. 2
3.

The majority of the Divisional Court correctly found that the negligence claim as pleaded

is fatally flawed and does not disclose a reasonable cause of action as required by s. 5(1)(a) the
CPA. 3
4.

First, the majority correctly applied s. 5(1)(a) of the Proceedings Against the Crown Act

and clear Supreme Court jurisprudence that there is no direct liability against the Crown in tort,
and that for a claim in tort to be made out against the Crown there must be a cognizable claim

Class Proceedings Act, 1992, SO 1992, c 6, s 5 [CPA].
Leroux v Ontario, 2021 ONSC 2269 (Div Ct) [Leroux (Div Ct)], para 15; Statement of Claim, Amended January
18, 2019 [Statement of Claim], at paras 15, 17, 28; Leroux v Ontario, 2018 ONSC 6452 (Div Ct) [Leroux (SCJ)] at
para 6.
3
Leroux (Div Ct) at para 119.
1
2

2
against a Crown servant or agent for which the Crown is vicariously liable. 4 The Supreme Court
of Canada has described this as a “deeply entrenched principle in Canadian law”. 5 Here, there is
no pleading of a specific negligent act or omission by a named or identifiable Crown servant who
owed the Plaintiff a duty of care that could give rise to a claim for vicarious liability against the
Crown.
5.

Second, the majority’s decision is on all fours with the Wynberg and Wareham cases,

which confirmed that no private duty of care is owed by the Crown to individual users of a
discretionary social program such as the one at issue here. 6 The Plaintiff’s allegations are in
substance that the government’s discretionary social program for developmentally disabled adults
is, as a whole, inefficient and irrational; that it yields results that are inconsistent and arbitrary;
and that class members are required to wait too long or for indeterminate periods for supports and
services that they have requested. 7 These broad systemic allegations do not give rise to individual
claims in negligence. Further, as the majority found, the Crown does not owe a private duty of
care to design a more competent or “non-negligent” social program. 8
6.

Third, the majority correctly found that the negligence claim is barred by core policy

immunity at common law, because the claim in its essence concerns the manner in which the
Crown has chosen to allocate scarce resources amongst applicants of varying needs who are each
seeking a limited pool of resources. 9 The ways in which the government has chosen to prioritize

Leroux (Div Ct), at para 129; see also Hinse v Canada (Attorney General), 2015 SCC 35 [Hinse]; Ontario v
Phaneuf, 2010 ONCA 901 [Phaneuf].
5
Leroux (Div Ct) at para 129, citing to Canada (Attorney General) v Thouin, 2017 SCC 46 [Thouin], para 1.
6
Leroux (Div Ct) at paras 134-139; see also Wynberg v Ontario, 2006 CanLII 22919 (ON CA), 269 DLR (4th) 435
[Wynberg]; Wareham v Ontario (Ministry of Community and Social Services), 2008 CanLII 1179 (ON SC), 166
CRR (2d) 162 [Wareham Sup Ct (Civ Div)], aff’d 2008 ONCA 771 [Wareham CA].
7
Statement of Claim at paras 3–6.
8
Leroux (Div Ct) at paras 130-131.
9
Leroux (Div Ct) at paras 127-128.
4
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applications and allocate its available resources amongst these competing applicants are by their
very nature core policy decisions and policy matters. While the majority found it was not
necessary to also make a finding as to whether the negligence claim is barred by s.11 of the Crown
Liability and Proceedings Act, 2019 (“CLPA”), it is submitted that s. 11 also bars the Plaintiff’s
negligence claim.
7.

The Divisional Court was correct to find that it was plain and obvious that the Charter s.

7 claim could not succeed. The Divisional Court unanimously concluded that the Charter s. 7
claim was untenable because the Plaintiff has failed to plead a deprivation of her life, liberty or
security of the person. Applying this Court’s precedents in Flora, Wynberg and Sagharian, the
Divisional Court correctly held that a delay in receiving a discretionary social benefit cannot
constitute a deprivation under Charter s. 7. The Plaintiff’s Charter s. 7 claim is really a claim for
a positive right to receive social benefits without delay. This Court’s authorities establish that
Charter s. 7 does not protect such a right and therefore that the claim as pleaded cannot succeed.
8.

It was not necessary for the Divisional Court to address the issues of commonality and

preferable procedure in light of its other findings. However, it is submitted that the motion judge
erred in finding the pleading raises common issues and that a class action is the preferable
procedure. These findings cannot be reconciled with R.G. v. The Hospital for Sick Children,
Bennett v Hydro One Inc. and Cirillo v Ontario. 10 There are no common issues relating to
individual placements. The circumstances of each class member and the reasons one might have
been placed ahead of another will vary person by person and cannot be determined on a classwide basis.

RG v The Hospital for Sick Children, 2018 ONSC 7058 (Div Ct) [RG]; Bennett v Hydro One Inc et al, 2018
ONSC 7741 (Div Ct) [Bennett]; Cirillo v Ontario, 2021 ONCA 353 [Cirillo].
10

4
9.

Further, determinations of the issues pleaded regarding whether the system as a whole is

inefficient or yields inconsistent or arbitrary results will not advance any individual claim.
Individual class members would be required to wait for the common issues trial, and after it is
concluded they would be no further ahead. A class action will simply result in delay and will not
promote access to justice.
PART II – FACTS
A. The Claim
10.

The Plaintiff seeks certification of this action on her own behalf and on behalf of all other

adults in Ontario with developmental disabilities who were assessed and approved as eligible for
services or supports under Services and Supports to Promote the Social Inclusion of People with
Development Disabilities Act, 2008 (“SIPDDA”) and were then placed on a Developmental
Services Office (“DSO”) service registry, rather than being provided with the services or supports
immediately. 11
11.

The legislation which governs the government program for the delivery of services and

supports for adults with developmental disabilities in Ontario is SIPDDA. SIPDDA provides a
complete and comprehensive scheme in respect of the assessment for and provision of these
developmental services. 12
12.

Under the legislative scheme, at the age of 18, an applicant may apply to a DSO for

approval as eligible for the benefits at issue. It is important to note, however, that a determination

11
12

Statement of Claim at paras 10-11.
Statement of Claim at para 14.

5
of eligibility does not mean the applicant has an entitlement to such benefits, given that the benefits
program at issue is a discretionary program, and not an entitlement program. 13
13.

This class action pertains to three specific services and supports funded pursuant to the

SIPDDA and Ministry of Community and Social Services Act (“MCSSA”): (1) residential services
and supports; (2) caregiver respite services and supports; and (3) direct funding through the
Ministry of Children, Community and Social Services referred to as Passport funding that provides
capped funding to purchase SIPDDA services and supports. 14
14.

The Plaintiff pleads that the Minister is given power for the overarching administration,

supervision, and management of the assessment for and provisions of developmental services
prescribed under the 2008 Disabilities Act. Under the Act, benefits are discretionary. 15
15.

Contrary to paragraph 38 of her factum, the Statement of Claim does not assert that class

members have an “entitlement” to the supports and services claimed. Rather, the pleading refers
to applicants having been approved as “eligible” for supports and services. 16 This is an important
distinction. As the majority correctly noted, the fact that an applicant may be found to be eligible
for benefits is entirely different than the applicant being entitled to benefits, particularly in an
environment where demand significantly outstrips supply. 17
16.

The Plaintiff advances two causes of action: negligence and breach of s. 7 of the Charter.

The Plaintiff’s allegations all relate to the manner in which the Crown has, broadly speaking,
devised and administered its system for the prioritization of applicants and the allocation of a

13
Services and Supports to Promote the Social Inclusion of People with Development Disabilities Act, 2008, SO
2008, c 14 (“SIPDDA”), s. 9; Leroux (Div Ct) at paras 125-127.
14
Statement of Claim at paras 11, 16.
15
Statement of Claim at para 21; SIPDDA, s. 9.
16
Statement of Claim at paras 3, 11, 18, 23.
17
Leroux (Div Ct) at paras 126-127.
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limited pool of resources amongst those competing applicants. In other words, the claims concern
the Crown’s overall design and public administration of a benefits program. Significantly, the
action does not name as a defendant any of the independent Development Service Offices who
perform the role of processing applications, performing the prioritization of applications based
upon ministry-approved guidelines and coordinating the matching of applicants to available
services and supports. 18
17.

As the majority noted, it is implicit that under a discretionary social program with a limited

pool of resources there will likely be persons eligible for benefits who wait for those benefits, or
who do not receive them at all. 19 In other words, the fact that some applicants are required to wait
does not in and of itself mean that any Crown servant acted negligently.
18.

The claims asserted in the Plaintiff’s pleading are focused entirely on the outcomes of the

prioritization and matching processes in the system and allege that the system as a whole is
inefficient, irrational, and arbitrary and yields results that are inconsistent and arbitrary. 20
19.

With respect to the Charter claim, the Plaintiff alleges that the DSO assessment process,

coupled with an unreasonable and indeterminate denial of such services via DSO waitlists, violates
the right of the class to life, liberty, and security of the person, contrary to section 7. The Plaintiff
pleads the class is entitled to damages pursuant to section 24(1) of the Charter. 21
B. Decision on the Class Certification Motion
20.

On December 14, 2018, the motion judge released his decision certifying the Plaintiff’s

negligence claim and her claim for breach of s. 7 of the Charter as a class action. With respect to
Statement of Claim at paras 17, 28; Leroux (SCJ) at para 6.
Leroux (Div Ct) at para 127.
20
Statement of Claim at paras 6, 24, 29.
21
Statement of Claim at para 51.
18
19

7
the requirement under s. 5(1)(a) of the CPA that the action disclose a reasonable cause of action,
the motion judge found that it was not plain and obvious that the negligence and Charter claims
had no chance of success. However, he struck the Plaintiff’s claim for breach of fiduciary duty on
the basis that the claim was not tenable. 22
C. Appellate Review of the Certification Motion Decision by the Divisional Court
21.

The Crown appealed from the motion judge’s certification order and on March 26, 2021

the Divisional Court released its decision. The panel unanimously concluded that there was no
reasonable cause of action for breach of s. 7 of the Charter, and the majority further concluded
the Plaintiff had not pleaded a reasonable cause of action in negligence. 23 Accordingly, the
Divisional Court ordered that the certification of the action be set aside and that the action be
dismissed.
22.

Following the release of the Divisional Court’s reasons, this Court released its decisions in

in Francis v Ontario and Cirillo v Ontario.24 Both matters concerned proposed class certification
of claims in negligence. On June 23, 2021, after considering the parties’ supplementary
submissions, the Divisional Court released its supplementary reasons affirming its earlier decision.
In particular, the Court correctly concluded that Francis and Cirillo applied settled law and did
not extend the law in any way material to this case, noting that the “assessment of a negligence
claim against the state involves close examinations of the underlying pleaded facts and the nature
of the claims.” 25

Leroux (SCJ) at para 41.
Leroux (Div Ct) at para 119.
24
Francis v Ontario, 2021 ONCA 197 [Francis]; Cirillo.
25
Leroux v Ontario, 2021 ONSC 4468 [Leroux (Div Ct supplementary reasons)] at para 11; see also Her Majesty
the Queen in Right of Ontario v Madan et al, 2022 ONSC 1538 at paras 47–51 [Madan].
22
23

8
23.

The Court also found that while it was within the Court’s discretion to dismiss the action

notwithstanding that the certification motion judge did not have a dismissal motion before him
respecting the Plaintiff’s personal claims, as a matter of fairness the Court amended its decision to
delete its order dismissing the action. 26
PART III – RESPONSE TO QUESTIONS ON APPEAL
24.

Contrary to the Plaintiff’s characterization of the question on appeal, the Divisional Court

did not strike the claim and dismiss the action.
25.

In the supplementary reasons released by the Divisional Court on June 23, 2021, the Court

expressly stated that:
The panel will amend the decision rendered in March 2021 to delete the order that
the proceeding be dismissed and in its place order that the appeal is allowed and
the order certifying the proceeding as a class proceeding is set aside. 27
A. The Standard of Review
26.

The issue of whether the majority of the Divisional Court erred by setting aside the

certification decision based on their finding the claim does not disclose a tenable cause of action
pursuant to section 5(1)(a) of the CPA is a question of law determined on a correctness standard.
27.

The issues of whether the motion judge erred by finding the claim gave rise to common

issues and that a class action proceeding is the preferable procedure are questions of mixed fact
and law subject to deference absent an extricable error of law which is reviewable on a correctness
standard. 28

Leroux (Div Ct supplementary reasons) at para 13.
Leroux (Div Ct supplementary reasons) at para 12.
28
Excalibur Special Opportunities LP v Schwartz Levitsky Feldman LLP, 2015 ONSC 1634, rev’d 2016 ONCA 916.
26
27
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B. The Divisional Court correctly determined that the Cause of Action Criterion under
section 5 (1)(a) of the Class Proceedings Act was not met
i.

28.

The Divisional Court properly articulated and applied the test to assess the Plaintiff’s
Claims
The Plaintiff argues that the Divisional Court incorrectly engaged in a consideration of the

merits of the claim because it failed to articulate and apply the test under section 5(1)(a) of the
CPA.
29.

This submission is entirely without merit. At paragraphs 48-49, the Divisional Court

correctly articulated the test to determine whether the Plaintiff’s claim discloses a reasonable cause
of action: 29
While this is an appeal in relation to a certification motion, in essence the principles relating
to motion to strike a pleading under Rule 21 of the Rules of Civil Procedure equally apply.
On a motion to strike a claim where it is alleged the claim discloses no cause of action, it
is well settled that the court must accept the facts alleged as proven and must read the
statement of claim generously with allowance for inadequacies for drafting deficiencies…
[emphasis]
30.

These legal principles are well established and incontrovertible. As confirmed in the

Supreme Court of Canada’s decision in R v Imperial Tobacco and more recently in Atlantic Lottery
Corp. Inc. v. Babstock, if a claim as pleaded has no reasonable prospect of success, it should not
be allowed to proceed to trial. 30 The Divisional Court properly considered the Plaintiff’s claim and
facts pleaded therein and exercised its “gatekeeping” function to determine the claim in negligence
did not disclose a tenable cause of action. 31

Leroux (Div Ct) at paras 48–49.
Atlantic Lottery Corp Inc v Babstock, 2020 SCC 19 [Atlantic].
31
R v Imperial Tobacco Canada Ltd, 2011 SCC 42 [Imperial Tobacco].
29
30

10
ii.

31.

The Divisional Court correctly found that the Crown cannot be directly liable for claims
in negligence
The Plaintiff’s factum is focused almost entirely on the policy/operational analysis that the

Divisional Court engaged in and effectively ignores the fact that she must also establish that a
private duty of care was owed by the Crown in the first place.
32.

In fact, the Plaintiff’s factum ignores entirely the following finding of the majority that the

claim is untenable because it purports to assert a direct claim in negligence against the Crown:
At common law, the Crown has no direct liability in tort. Tort claims against the Crown
are creatures of statute, and generally require a cognizable claim against a Crown servant
or agent for which the Crown is vicariously liable: Proceedings Against the Crown Act,
R.S.O. 1990, c. P.27 s. 5(1)(a); Hinse v Canada (Attorney General), 2015 SCC 35; Ontario
v. Phaneuf, 2010 ONCA 901. This immunity is “deeply entrenched” in Canadian law and
can only be overcome by “clear and unequivocal language” in a statute: Canada (Attorney
General) v Thouin, 2017 SCC 46, at para. 1. There is no such statutory language in Ontario
law. 32
33.

This finding follows the well-settled law that there can be no direct claim against the Crown

in tort, and this immunity is deeply entrenched in Canadian law and can only be overcome by clear
and unequivocal language in a statute. 33 No such statutory language applies in this case, nor does
the Plaintiff plead that it does.
34.

Here, the Plaintiff’s claims are clearly made against the Crown itself directly and relate to

its public administration of a discretionary social program. There is no pleading of one or more
specific or identifiable Crown servants having engaged in particular acts or omissions which could
give rise to a vicarious liability claim against the Crown by the Plaintiff or any individual class
member.

32
33

Leroux (Div Ct) at paras 129; see also Hinse and Thouin.
Ibid; see also Madan at paras 38–42.

11
35.

This case is entirely distinguishable from Francis, in which the court found that the relevant

Crown servants were the prison Superintendents who, while not named specifically, were
identifiable and were found engaged in the specific conduct at issue in that case for whom the
Crown could be vicariously liable. 34
iii.

The Divisional Court correctly found the Crown does not owe a duty of care to the
Plaintiff

36.

The Divisional Court also correctly found the claim in negligence is not tenable for the

following reasons:

37.

•

The Crown does not owe a private duty of care for competent public administration
to individual benefit claimants. If any duty were to arise from a discretionary
benefits program, it would be owed to the public as a whole, rather than to
individual users of the program; 35

•

Not only do discretionary social programs that involve the allocation of limited
resources and the balancing of competing interests not give rise to a private duty of
care to individual users of the program under the first step of the Anns test, but any
such duty would be negated under the second step in the Anns analysis because the
decisions in issue involve government policy; 36

•

Claims relating to the failure to provide timely benefits under a social program are
essentially systemic in nature, which is not sufficient to establish proximity giving
rise to a private duty of care; 37 and

•

Government conduct in having provided programs for one age group does not
create duties to provide different programs to different age groups. 38

As the majority found, this case is on all fours with the Wynberg and Wareham decisions

of this Court. 39 Wynberg concerned age limits placed upon benefits for autistic children. Wareham

34

Francis.
Leroux (Div Ct) at para 134.
36
Ibid.
37
Ibid.
38
Leroux (Div Ct) at para 138.
39
Leroux (Div Ct).
35
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concerned claims that claimants had experienced delays in the processing of their ODSP benefits.
In both cases this Court found no duty arose given that the claims concerned the allocation of
public funds, the balancing of competing interests, and public policy. 40
38.

In her factum, the Plaintiff references a finding by Justice Belobaba that “representations

must have been made.” 41 Justice Belobaba appears to have relied upon this finding as constituting
sufficient proximity between the Crown and each class member to ground a duty of care. 42 Justice
Edwards referenced and relied upon this finding in his dissent. 43 However, both judges erred in
relying on this finding because nowhere in the Statement of Claim is there a reference to a requisite
representation ever having been made. 44
iv.

39.

The Divisional Court correctly found that the negligence claim is barred by core policy
immunity
The Plaintiff’s primary argument is that this Court should grant the appeal because the

Divisional Court’s finding that core policy immunity applies to the Plaintiff’s negligence claims
is new and ground-breaking, and because its finding is a departure from the policy/operational
analysis approved in the 1994 case of Brown v British Columbia (Minister of Transportation and
Highways). 45
40.

There is also no merit to these submissions. In R v Imperial Tobacco, the Supreme Court

moved away from the “operational/policy” approach. The Court concluded that the
“policy/operational” test was unworkable: “The main difficulty with the policy/operational

Ibid; see also Wynberg at para 257; Wareham CA at paras 25–26.
Appellant’s Factum at para 32.
42
Leroux (SCJ) at para 31.
43
Leroux (Div Ct) at paras 25, 75.
44
Statement of Claim; Leroux (SCJ); Leroux (Div Ct).
45
Brown v British Columbia (Minister of Transportation and Highways), 1994 CanLII 121, [1994] 1 SCR 420.
40
41
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approach is that courts have found it notoriously difficult to decide whether a particular
government decision falls on the policy or operational side of the line.” 46
41.

Having identified the inadequacies of the “policy/operational” distinction, the Court

formulated a better approach: “Instead of defining protected policy decisions negatively, as "not
operational", the majority in Gaubert defines them positively as discretionary legislative or
administrative decisions and conduct that are grounded in social, economic, and political
considerations.” 47 In other words, the test focuses instead on the characteristics of the policy
decision in question.
42.

The Court went on to hold that: "core policy" government decisions protected from suit:

“are decisions as to a course or principle of action that are based on public policy considerations,
such as economic, social and political factors, provided they are neither irrational nor taken in bad
faith.” 48
43.

At paragraphs 20-21 of the decision, the Divisional Court cited excerpts of the Statement

Claim which demonstrate the claim is based on policy decisions of government concerning the
allocation of limited resources, including:
The Crown acted negligently by breaching its duty of care in its operation or management
of service registries by:
a. Failing to have a consistent and rational scheme of prioritization for Class
Members on the service registries;
b. Failing to establish a maximum time period for which Class Members would
remain on the service registries for Developmental Services; and
c. Failing to create a cohesive system to rationally and efficiently allocate preexisting resources to Class Members on DSO service registries Waitlists. 49

Imperial Tobacco at para 78.
Imperial Tobacco at para 87.
48
Imperial Tobacco at para 90.
49
Leroux (Div Ct) at paras 20–21; see also Statement of Claim at para 24.
46
47

14
44.

The Divisional Court correctly followed the approach to the core policy immunity analysis

established in Imperial Tobacco and determined that the Plaintiff’s negligence claim clearly
concerned the decisions and activities of government that engaged social, political, and economic
considerations.
45.

In particular, the Divisional Court observed that:
This case is not about the plight of developmentally disabled Children and Adults.
It is about where the authority lies to develop, design, implement and operate
provincial benefits schemes for developmentally disabled persons, and the role of
the courts in reviewing the actions of the Legislature and statutory delegates in
exercising authority and making decisions respecting benefits for developmentally
disabled persons.
…
The principles involved here have even broader application and concern, for at their
heart, they concern the proper role of the courts in a constitutional democracy to
safeguard the Rule of Law, while according the Legislature and its delegates their
proper and robust roles in addressing complex social problems with limited
resources. 50
Further:
Since the plaintiff does not challenge Ontario’s authority to establish an Eligibility
Program, it is implicit that there may be, and likely will be, persons eligible for
benefits who wait for those benefits, or who do not receive them at all.... Devising
and administering a system to do this is, at its core, public administration of a
benefits program. The resulting system determines allocation of resources among
competing benefit claimants to a limited pool of resources. 51

46.

The Divisional Court’s analysis that the government’s role in devising and administering

a complex system to allocate scarce resources amongst competing benefit claimants concern
matters of public policy subject to core policy immunity is clearly consistent with the well-settled
approach set out by the Supreme Court in Imperial Tobacco. 52

Leroux (Div Ct) at paras 121–122.
Leroux (Div Ct) at para 127.
52
Imperial Tobacco at para 90.
50
51

15
47.

The Divisional Court’s analysis is also consistent with the most recent decision by the

Supreme Court of Canada on this issue in Nelson v Marchi, which clarifies how to distinguish core
policy decisions:
We conclude that the rationale for core policy immunity serves as an overarching guiding
principle. Core policy decisions are immune from negligence liability because each branch
of government has a core institutional role and competency that must be protected from
interference by the other branches. We identify four factors from this Court’s jurisprudence
that help in assessing the nature of a government’s decision: (1) the level and
responsibilities of the decision-maker; (2) the process by which the decision was made; (3)
the nature and extent of budgetary considerations; and (4) the extent to which the decision
was based on objective criteria. The separation of powers rationale animating the immunity
guides how the factors weigh in the analysis. 53
48.

Although the Plaintiff has failed to plead any decisions made by the Crown which could

give rise to an action in negligence, the Plaintiff’s bald allegations that the Crown irrationally
administered, managed, or supervised DSO Waitlists really seek to impugn core policy decisions
regarding the allotment of funding and limited resources, for which the government is immune
from liability.
49.

These government decisions which necessarily balance competing interests and require

value judgments are within the purview of the legislature. The Plaintiff cannot obtain the remedies
it seeks by asking this Court to tread on the discretion of the legislature and substitute its own
judgment as to how the Crown ought to deliver the services and funding. 54
50.

No matter which case is applied, the Divisional Court properly determined, based on the

facts of the claim before it, that the claim is barred because it concerns policy decisions of the
government.

53
54

Nelson (City) v Marchi, 2021 SCC 41 at para 3 [Nelson].
Nelson at para 65.

16
v.
51.

Decisions respecting policy matters are also now expressly barred by the CLPA
The Divisional Court decided that it was not necessary for the Court to decide the appeal

based on the application of the CLPA but noted that:
“Devising, managing and implementing” a benefits scheme is an aspect of public
administration squarely within the realm of “core policy decisions” and is protected
by common law Crown immunity.55
52.

These immunity provisions are intended to clarify the scope of the Crown’s common law

immunity for such decisions. 56
53.

Subsection 11(4) of the CLPA bars any claim in negligence against the Crown respecting

a good faith decision (or a purported failure to make a decision) respecting a policy matter. 57 The
detailed definition of “policy matter” set out at s. 11(5) of the CLPA includes:
1) the creation, design, establishment, redesign or modification of a program,
project or other initiative;
2) the funding of a program, project or other initiative; and
3) the manner in which a program, project or other initiative is carried out. 58
[Emphasis added]
54.

Even if this Honourable Court finds that the claim does not attack funding and resource

allocation issues, Crown decisions respecting (a) the design, redesign or modification of the
Developmental Services program, including the program’s prioritization of the needs of the
participants (i.e., waiting lists), and (b) the manner in which the Developmental Services are to be
delivered, are expressly immune from liability under s. 11(4) and (5) of the CLPA. 59

Leroux (Div Ct) at paras 133.
Ontario, Legislative Assembly, Official Report of Debates (Hansard), 42nd Parliament, 1st Session, Vol 94 (April
16, 2019) at p. 4401 (Hon Caroline Mulroney), See Appendix
57
Crown Liability and Proceedings Act, 2019, SO 2019, c 7, Sch 17, s. 11(4) [CLPA].
58
CLPA, s 11(5).
59
CLPA, ss 11(4), 11(5).
55
56
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55.

The CLPA confirms that the Plaintiff’s allegations in negligence are not justiciable and

removes any ambiguity regarding the viability of such claims.
vi.
56.

There is no viable section 7 of the Charter Claim
To establish a breach of Charter s. 7, a claimant must prove: (1) that the law or state action

deprives the claimant of life, liberty, or security of the person; and (2) that this deprivation is
contrary to the principles of fundamental justice. 60 It is plain and obvious that the Appellant cannot
establish either part of the test, even taking the facts pleaded to be true. The Divisional Court made
no error in dismissing the Charter s. 7 claim. 61
a) No deprivation of life, liberty or security of the person
57.

Section 7 of the Charter restricts the state’s ability to deprive individuals of their life,

liberty, or security of the person. If a claimant cannot establish a state deprivation of life, liberty
or security of the person, “the s. 7 analysis stops there.” 62 Any delays in the provision of
discretionary social services and supports are not a deprivation of an interest protected by Charter
s. 7.
58.

In Flora, this Court held that where “the government elects to provide a financial benefit

that is not otherwise required by law, legislative limitations on the scope of the financial benefit
provided do not violate s. 7.” 63 In Wynberg, this Court held that, where the government has chosen
to provide a benefit to some recipients, “this choice, standing alone, does not create a constitutional

Canada (Attorney General) v Bedford, 2013 SCC 72 at para. 93; Carter v Canada (Attorney General), 2015 SCC
5 at paras 54-55, 70.
61
Leroux (Div Ct) at paras 117-119.
62
Blencoe v British Columbia (Human Rights Commission), 2000 SCC 44 at para 47.
63
Flora v Ontario Health Insurance Plan, 2008 ONCA 538 at para 108 [Flora].
60
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obligation on [the government] to provide the same or similar programming on a more widespread
basis.” 64 In Sagharian, this Court struck a Charter s. 7 claim on its pleadings, holding that wait
lists for accessing or using a social program did not constitute a deprivation under s. 7 because
“Government action in not providing specific programs to the appellants cannot be said to deprive
the appellants of constitutionally protected rights.” 65
59.

The Divisional Court correctly applied these binding precedents to strike the Charter s. 7

claim. Sagharian in particular is directly applicable, as it was a pleadings motion to strike a Charter
s. 7 claim alleging that wait lists for the use of or access to social services deprived the claimants
of security of the person. The Appellant does not attempt to distinguish these authorities or to argue
that they were incorrectly decided; indeed, the Appellant does not cite Sagharian or Flora in her
factum at all.
60.

This Court has also held that “in the absence of a constitutional right that requires the

government to act in the first place, there can be no constitutional right to the continuation of
measures voluntarily taken, even where those measures accord with or enhance Charter values.” 66
If the repeal or cancellation of a discretionary social benefit does not constitute a deprivation under
Charter s. 7, it cannot be said that a delay in receiving a discretionary social benefit constitutes
such a deprivation.

Wynberg at para 220, leave to appeal to SCC refused 2007 CanLII 11900.
Sagharian v Ontario (Education), 2008 ONCA 411, at paras 51-53 [Sagharian], aff’g 2007 CanLII 6933, 154
CRR (2d) 85 (Gen. Div) at paras 41-42.
66
Lalonde v Ontario (Commission de restructuration des services de santé), 2001 CanLII 21164 (CA), 208 DLR (4th)
577 at para 94; Flora at paras 103-104; Ferrel v Ontario (Attorney General), 1998 CanLII 6274 (ON CA), 168 DLR
(4th) 1 at para 36.
64
65
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61.

As the Divisional Court correctly noted, 67 the Appellant’s claim is really a positive rights

claim to receive without delay certain benefits that are said to enhance her security of the person.
However, as the Supreme Court held in Gosselin:
Section 7 speaks of the right not to be deprived of life, liberty and security of the person,
except in accordance with the principles of fundamental justice. Nothing in the
jurisprudence thus far suggests that s. 7 places a positive obligation on the state to ensure
that each person enjoys life, liberty or security of the person. Rather, s. 7 has been
interpreted as restricting the state’s ability to deprive people of these. 68
62.

Charter s. 7 does not include a right to the provision of life-saving medical treatment, 69 to

a minimum level of social assistance, 70 to the provision of therapeutic services for children with
autism, 71 or to the provision of adequate shelter. 72 It would be anomalous if s. 7 included a right
to receive discretionary social services without delay.
63.

The Appellant is incorrect to allege that this case involves “state interference with an

individual’s basic living necessities such as shelter, sustenance and safety.” 73 As the Divisional
Court noted, adults with disabilities may apply for ODSP, which “is an entitlement program which
provides an individual with direct funding that will provide for payment of basic needs such as
food, clothing and shelter.” 74 The Appellant’s entitlement to ODSP funding for her basic living
necessities is not at issue in this case. Instead, this case is about discretionary benefits above and
beyond those provided by ODSP’s funding for basic needs. 75 State interference with the basic
necessities of life is simply not a question that arises in this case.

Leroux (Div Ct) at paras 113-116.
Gosselin v Quebec (Attorney General), 2002 SCC 84 at para 81 [Gosselin].
69
Flora at para 108.
70
Gosselin; Masse v Ontario (1996), 1996 CanLII 12491 (ON SCDC), 134 DLR (4th) 20 at paras 69-73, O’Driscoll
J and at paras 165-173, O’Brien J, concurring.
71
Wynberg at para 218, leave to appeal to SCC refused 2007 CanLII 11900.
72
Tanudjaja v Canada (Attorney General), 2013 ONSC 5410 at para 59.
73
Appellant’s factum at para 55.
74
Leroux (Div Ct) at para 13.
75
Leroux (Div Ct) at para 15.
67
68
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64.

The Appellant is also incorrect to allege that being made to wait for social services and

supports amounts to interference with her psychological integrity or her right “to make decisions
concerning one’s body free from state interference.” 76 As this Court explained in Wynberg and
Flora, 77 section 7 is engaged by state action that prohibits a person from making decisions
concerning their health (as in Chaoulli or Morgentaler) or that directly interferes with the parentchild relationship (as in G.J.), but this is very different from a failure (or delay) by the state to
extend a benefit or social service. While the court is required to accept the facts pleaded as true for
the purposes of the motion, it is not required to accept the plaintiff’s legal theory. Here, the
Appellant’s legal argument on what could constitute a deprivation under Charter s. 7 is refuted by
this Court’s jurisprudence on this issue. 78
65.

The Appellant asserts that “only Regional Senior Justice Edwards grappled with the

sustainability of the Charter claim” and that “the section 7 claim was struck by the Divisional
Court (without any reasons by the majority)”. 79 This is incorrect. The majority of the Divisional
Court (per Corbett and Penny JJ) stated that “We agree with our colleague that the motion judge
erred in certifying the Charter claims.” 80 The reasons of Edwards RSJ are the unanimous reasons
of the Divisional Court on the Charter claim. 81

Appellant’s Factum at para 58.
Wynberg at paras 221-224; Flora at paras 106-107.
78
See also Tanase v College of Dental Hygienists of Ontario, 2021 ONCA 482 at para 45; Scott v Canada (Attorney
General), 2017 BCCA 422 at paras 83-90 [Scott], leave to appeal to SCC refused 2018 CanLII 80680; Kreishan v
Canada (Citizenship and Immigration), 2019 FCA 223 at paras 136-141, leave to appeal to SCC refused 2020
CanLII 17609.
79
Appellant’s Factum at paras 51, 53.
80
Leroux (Div Ct) at para 119.
81
Leroux (Div Ct) at paras 7, 8(a).
76
77
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66.

The Appellant also asserts that the Divisional Court erred because it “improperly relied

upon merits decisions” to conclude that the claim had no reasonable prospect of success. 82 This
argument is baseless. The Supreme Court has held that a motion to strike:
operates on the assumption that the claim will proceed through the court system in the usual
way — in an adversarial system where judges are under a duty to apply the law as set out
in (and as it may develop from) statutes and precedent. The question is whether, considered
in the context of the law and the litigation process, the claim has no reasonable chance of
succeeding. 83
67.

It is irrelevant whether the precedents relied on by the Divisional Court in assessing the s.

7 claim’s chance of success were decisions made after a hearing of the evidence or after a motion
to strike. The question was whether the claim as pleaded is tenable in light of the law of the
Constitution as set out in those binding precedents. There is not one law of the Charter for “merits”
decisions and a different law of the Charter on a motion to strike. In any event, the most applicable
precedent relied on by the Divisional Court, Sagharian, was a decision on a motion to strike. 84 So
too were the decisions in Abarquez, Cosyns and Tanudjaja, all relied on by the Divisional Court
in striking this claim. 85
68.

Nor can the Appellant avoid the dismissal of the Charter s. 7 claim simply by asserting the

need for “flexibility when interpreting section 7.” 86 If such an assertion were sufficient, no Charter
s. 7 claim could ever be struck. But this Court and other appellate courts have struck out claims
for positive rights under Charter s. 7 on their pleadings by applying settled precedents. 87 Indeed,
the Supreme Court has recently confirmed that:

Appellant’s Factum at para. 56.
Imperial Tobacco at para 25.
84
Leroux (Div Ct) at para 110.
85
Leroux (Div Ct) at paras 110, 116.
86
Appellant’s Factum at para 64.
87
Sagharian at para 52, aff’g 2007 CanLII 6933 (Gen. Div) at paras 41-42; Scott at paras 83-90, leave to appeal to
SCC refused 2018 CanLII 80680; Cosyns v Canada (Attorney General), 1992 CanLII 8529 (ON SCDC), 88 DLR
(4th) 507 at para 18.
82
83
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…a claim will not survive an application to strike simply because it is novel. It is beneficial,
and indeed critical to the viability of civil justice and public access thereto that claims,
including novel claims, which are doomed to fail be disposed of at an early stage in the
proceedings…If a court would not recognize a novel claim when the facts as pleaded are
taken to be true, the claim is plainly doomed to fail and should be struck. In making this
determination, it is not uncommon for courts to resolve complex questions of law and
policy. 88
b) In the alternative, no inconsistency with fundamental justice is pleaded
69.

In any event, the Plaintiff has not pleaded that any such deprivation is contrary to the

principles of fundamental justice. Indeed, the Statement of Claim does not mention the principles
of fundamental justice at all, let alone plead any inconsistency with any recognized principle of
fundamental justice. 89 This Court has held that “To establish a breach of s. 7 of the Charter, the
pleadings must, at a minimum, set out both a deprivation of life, liberty or security of the person
and a violation of the principles of fundamental justice.” 90 This is a second and sufficient reason
why it is plain and obvious that the Charter s. 7 claim cannot succeed.
C. The Divisional Court Provided Adequate Reasons
70.

There is also no merit to the Plaintiff’s argument that the Divisional Court did not

provide adequate reasons on all of the grounds for appeal raised before it, and this warrants
granting the Plaintiff’s appeal. The Divisional Court’s findings that the negligence and
Charter claims pleaded by the Plaintiff were not tenable was sufficient to determine the appeal.
The claim failed the reasonable cause of action requirement in s.5(1)(a) of the CPA. As
such it was not necessary to provide reasons on the other issues raised in the appeal, nor was the

Atlantic at para 19.
Statement of Claim at paras 51-57.
90
Abarquez v Ontario, 2009 ONCA 374 at para 42.
88
89
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Divisional Court obliged to do so.
71.

As this Court recently held in OFNLP v Ontario, “a court should generally refrain from

deciding issues of law that are unnecessary to the resolution of an appeal. 91. Where the conclusions
of the court on the issues raised are dispositive of the appeal, it is unnecessary to provide reasons
for the remaining issues. The Supreme Court took the same approach in Wastech Services Ltd. v
Greater Vancouver Sewerage and Drainage District, where the majority declined to consider the
standard of review principles because the outcome of the case did not depend on the standard of
review. 92
PART IV – ADDITIONAL ISSUES RAISED BY THE RESPONDENT
72.

Given the Divisional Court’s finding that the Plaintiff’s negligence and breach of Charter

claims were doomed to fail, it did not deem it necessary to go on to address whether the motion
judge also erred in determining that the common issues and preferable procedure elements of the
test for certification were met. However, in the event that this Court accepts the Plaintiff’s
submissions on the reasonable cause of action criteria, it is submitted that the motion judge erred
in his findings on these grounds and that the Divisional Court’s decision setting aside certification
should be upheld because the claim also does not meet the common issues and preferable
procedure elements of the test for certification.

Ontario First Nations (2008) Limited Partnership v Ontario Lottery and Gaming Corporation, 2021 ONCA 592
at para 38.
92
Wastech Services Ltd v Greater Vancouver Sewerage and Drainage District, 2021 SCC 7 at para 46.
91
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A.
73.

The Claim does not Disclose Common Issues
At paragraph 68 of the certification decision, the motion judge found that whether Ontario

owed and breached a duty of care could be determined in common because of Ontario’s singular
approach to the delivery of developmental services. He also found that the interaction and
relationship between Ontario and the class is common by virtue of the “centralized administration
of the DSO regime.” 93 He therefore certified as a common issue the negligence claim: “[b]y its
operation or management of the service registries for Developmental Services, did the defendant
breach a duty of care it owed to the class to protect them from actionable harm?” 94
74.

This decision cannot be reconciled with recent appellate decisions which provide clear

guidance that where, as here, the proposed common issues are not part of the claims of individual
class members, the action should not be certified. 95
75.

In R.G., the plaintiff sought certification of her claim that over 18,000 laboratory tests

conducted at the Hospital for Sick Children to screen for the presence of drugs and alcohol were
unreliable and that she, and others, suffered harm as a result of the reliance that courts and others
placed on the test results. Some of the test results were used as evidence in criminal and child
protection proceedings. As a result, the plaintiff’s newborn son was apprehended by the Children’s
Aid Society due to a positive test result. The plaintiff sought to certify as a common issue as: “[b]y
its operation or management of the Motherisk Drug Testing Laboratory between January 2005 and
April 2015, did the Defendants breach a duty of care it owed to the Class?” 96

Leroux (SCJ) at para 68.
Leroux (SCJ), Appendix – Proposed Common Issues.
95
RG v The Hospital for Sick Children, 2017 ONSC 6545 at para 82 [RG Sup Ct (Civ Div)], aff’d in RG; Bennett;
Cirillo.
96
RG Sup Ct (Civ Div) at para 201.
93
94
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76.

Perell J. determined that: the issue (i.e. operation and management of the testing laboratory)

was not a substantial ingredient of each class member’s claim; its resolution would not avoid
duplication of fact-finding or legal analysis; its answer was not capable of extrapolation, in the
same manner, to each member of the class; and its determination would not diminish what would
need to be determined in a multitude of individual proceedings. 97 Accordingly, the certification
motion was dismissed because both the common issue and preferable procedure criteria had not
been met. 98 This Court upheld the decision on appeal. 99
77.

The Divisional Court approved the same approach in Bennett v Hydro One. In that case the

proposed representative plaintiff alleged that Hydro One engaged in systemic negligence by
overcharging residents for electricity supplies due to a new billing and customer information
system which was implemented in 2013. The plaintiff sought to certify as a common issue whether
the respondents owed a duty of care to ensure that they had an accurate and reliable billing system
and an effective customer service system. The motion judge dismissed the certification motion
because the common issue and preferable procedure criterion had not been met, and stated as
follows:
The misplaced reliance on systemic negligence is the fatal flaw in the theory of
commonality for the case at bar... the case at bar produces no common harm but
rather the alleged systemic negligence produces a multiplicity of errors, some
harmful, some neutral, and some even beneficial. 100
78.

The Divisional Court upheld the decision on appeal and in its reasons stated that “the

common facts that all 1.3 million customers of the respondents have the same contracts […], do

Ibid at para 203.
Ibid at para 171.
99
RG v The Hospital for Sick Children, 2020 ONCA 414.
100
Bennett at para 24.
97
98
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not meet the common issue criterion on the test for certification…. Findings on those points are
not substantial ingredients in the proposed class members’ causes of action. 101 [Emphasis added]
79.

Most recently, in Cirillo this Court upheld the motion judge’s refusal to certify a claim, in

part, because the Charter claims did not arise from a single course of conduct giving rise to the
alleged breaches. 102 This Court cited Thorborn v British Columbia, wherein the Court stated:
An unreasonable policy alone could not provide the foundation for
determining each class member’s cause of action of an unreasonable
search; only an individual assessment of the relevant circumstances
unique to each class member would allow a judge to determine if a
cause of action had been established. 103
80.

The motion judge failed to follow the approach adopted by the Divisional Court and the

Court of Appeal in these cases. The very same issues regarding commonality exist in this case and
the motion judge’s approach and decision cannot be reconciled with these other cases.
81.

In particular, he failed to address the fact that each individual class member’s claim will

be based upon their individual circumstances around how the application, prioritization and
matching exercises took place in their particular case, including what specific services and
supports they requested and the relative needs and circumstances of all other class members who
were also seeking those same services or supports at the same time and at the same place and how
they were all prioritized in relation to one another.
82.

The motion judge also failed to consider that a judicial determination that a particular

prioritization or matching process was conducted improperly for one class member who was
requesting services or supports in a particular place at a particular time will only be relevant for

Ibid at para 42.
Cirillo at para 65.
103
Ibid at para 66.
101
102
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those class members who had sought those same services at the same time and place and were
therefore impacted by the same prioritization and matching exercise. It will be irrelevant for all
other class members. Further, to the extent that class members were impacted by the same
prioritization and matching process, they will be adverse in interest because they are in effect each
taking the position that they should have received the requested services first, or at least sooner
than the other class members.
83.

Instead, the motion judge simply concluded that significant individual issues should not

prevent certification. 104
B.
84.

A Class Proceeding is not the Preferable Procedure
As was held in Price v H Lundbeck A/S and Cirillo v Ontario, if this Court agrees that the

common issues requirement is not satisfied, the preferable procedure requirement is likewise not
satisfied. 105
85.

The preferability requirement captures two key concepts: first, the question of “whether or

not the class proceeding [would be] a fair, efficient and manageable method of advancing the
claim, and second, the question of whether a class proceeding would be preferable in the sense of
preferable to other procedures such as joinder, test cases, consolidation, and so on.” 106
86.

As was discussed by the Divisional Court in R.G., the assessment of preferable procedure

is not conducted in the abstract. Perell J.’s discussion in R.G. of the difficulties in determining
liability in a systemic negligence claim on a class-wide basis, apply equally here. 107 The Divisional

Leroux (SCJ) at para 62.
Price v H Lundbeck A/S, 2018 ONSC 4333 at para 53; Cirillo at para 70.
106
CPA, s 5(1)(d); Hollick v Metropolitan Toronto (Municipality), 2001 SCC 68 at para 28.
107
RG at paras 33-34.
104
105
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Court agreed and articulated that the preferable procedure test involves a balancing of the relative
importance of the common issues to the remaining individual issues in the Plaintiff’s overall quest
for compensation. 108 Although this balancing is an exercise of judicial discretion, the decision is
subject to review if the motion judge makes an error in principle. 109
87.

The motion judge here failed to consider how a determination that the Crown’s design and

management of this social program, and in particular its design of the prioritization and matching
processes, was generally flawed, would meaningfully advance the claims of any individual class
member. 110 Each class member’s unique needs and circumstances, and their interactions with the
Crown or its representatives, all require individual assessments to determine harm, causation, and
appropriate damages. All of these issues would remain to be determined for each individual class
member.
88.

The motion judge’s analysis did not engage with the holding of this very court in Cloud v

Canada that a preferable procedure “must represent a fair, efficient, and manageable procedure
that is preferable to any alternative method of resolving the claims.” 111 He did not consider that a
determination of the certified common issues will not advance access to justice because they do
not affect the issues that will have to be determined at individual trials.

Ibid at para 37.
Housen v Nikolaisen, 2002 SCC 33 at para 37.
110
Cirillo at para 69, citing to Dennis v Ontario Lottery and Gaming Corp, 2013 ONCA 501.
111
Cloud v Canada (Attorney General), 2004 CanLII 45444 (ON CA), 73 OR (3d) 401 at para 73.
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PART V - ORDER REQUESTED
89.

Ontario requests that the Court dismiss the appeal with costs of the appeal and the

proceedings below.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
April 19, 2022
______________________________
Robert Ratcliffe
Brent McPherson
Zachary Green
Vanessa Glasser
Ravi Amarnath
Lawyers for the Defendant (Respondent)
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CERTIFICATE

I estimate that two hours will be needed for Ontario’s oral argument of the appeal, not including
reply. An order under subrule 61.09(2) is not required.

DATED AT Toronto, Ontario, this 19th day of April 2022.

_____________________________
Vanessa Glasser
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SCHEDULE “B” - LEGISLATION
Class Proceedings Act, 1992, S.O. 1992, c. 6 [CPA]
5 (1) The court shall, subject to subsection (6) and to section 5.1, certify a class proceeding on a
motion under section 2, 3 or 4 if,
(a) the pleadings or the notice of application discloses a cause of action;
(b) there is an identifiable class of two or more persons that would be represented by the
representative plaintiff or defendant;
(c) the claims or defences of the class members raise common issues;
(d) a class proceeding would be the preferable procedure for the resolution of the common
issues; and
(e) there is a representative plaintiff or defendant who,
(i) would fairly and adequately represent the interests of the class,
(ii) has produced a plan for the proceeding that sets out a workable method of
advancing the proceeding on behalf of the class and of notifying class members
of the proceeding, and
(iii) does not have, on the common issues for the class, an interest in conflict with
the interests of other class members.

Crown Liability and Proceedings Act, 2019, SO 2019, c 7, Sch 17 [CLPA]
11 (4) No cause of action arises against the Crown or an officer, employee or agent of the Crown
in respect of any negligence or failure to take reasonable care in the making of a decision in good
faith respecting a policy matter, or any negligence in a purported failure to make a decision
respecting a policy matter.
Same, policy matters
(5) For the purposes of subsection (4), a policy matter includes,
(a) the creation, design, establishment, redesign or modification of a program, project or
other initiative, including,
(i) the terms, scope or features of the program, project or other initiative,
(ii) the eligibility or exclusion of any person or entity or class of persons or entities
to participate in the program, project or other initiative, or the requirements or
limits of such participation, or

v
(iii) limits on the duration of the program, project or other initiative, including any
discretionary right to terminate or amend the operation of the program, project or
other initiative;
(b) the funding of a program, project or other initiative, including,
(i) providing or ceasing to provide such funding,
(ii) increasing or reducing the amount of funding provided,
(iii) including, not including, amending or removing any terms or conditions in
relation to such funding, or
(iv) reducing or cancelling any funding previously provided or committed in
support of the program, project or other initiative;
(c) the manner in which a program, project or other initiative is carried out, including,
(i) the carrying out, on behalf of the Crown, of some or all of a program, project or
other initiative by another person or entity, including a Crown agency, Crown
corporation, transfer payment recipient or independent contractor,
(ii) the terms and conditions under which the person or entity will carry out such
activities,
(iii) the Crown’s degree of supervision or control over the person or entity in
relation to such activities, or
(iv) the existence or content of any policies, management procedures or oversight
mechanisms concerning the program, project or other initiative;
(d) the termination of a program, project or other initiative, including the amount of notice or
other relief to be provided to affected members of the public as a result of the
termination;
(e) the making of such regulatory decisions as may be prescribed; and
(f) any other policy matter that may be prescribed.
Services and Supports to Promote the Social Inclusion of People with Development Disabilities
Act, 2008, SO 2008, c 14 [SSPDDA]
9 The Minister may fund services and supports for persons with developmental disabilities using
the following methods of funding:
1. The Minister may enter into funding agreements with service agencies under section 10.
2. In a funding agreement with an application entity described in subsection 8 (10), the
Minister may agree to provide funds to the entity for purposes of direct funding
agreements that the entity enters into under section 11 with persons with developmental
disabilities or other persons on their behalf.

vi

Legislation Act, 2006, Part III
(6) A policy directive issued under this section is not a regulation within the meaning of Part III
(Regulations) of the Legislation Act, 2006. 2008, c. 14, s. 7 (6).
Publication
(7) The Director who issued the policy directive shall ensure that policy directives issued under
this section are posted on the Ministry website or published in such other manner as may be
prescribed. 2008, c. 14, s. 7 (7).
10 (1) The Minister may enter into a written agreement with a service agency to fund the agency
for the provision of specified services and supports to, or for the benefit of, persons with
developmental disabilities. 2008, c. 14, s. 10 (1).
Terms and conditions
(2) An agreement under subsection (1) shall be subject to such terms and conditions as are
specified in it. 2008, c. 14, s. 10 (2).
Compliance with agreement, Act, etc.
(3) It is a term and condition of every funding agreement made under this section that the
Minister may terminate some or all of the funding provided under the agreement if the service
agency fails to comply with a term or condition of the agreement or with the requirements of this
Act, the regulations or of an applicable policy directive. 2008, c. 14, s. 10 (3).
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