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ONTARIO INC. c.o.b. as SARNIA STING, KITCHENER 

RANGER JR A HOCKEY CLUB and KITCHENER 

RANGERS JR “A” HOCKEY CLUB, LE TITAN ACADIE 
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PERELL, J. 

FILE DIRECTION 

 The Plaintiffs Daniel Carcillo and Garrett Taylor commenced this action under the Class 

Proceedings Act, 1992,1 on June 18, 2020. Stephen Quirk is an additional representative plaintiff. 

 The Plaintiffs allege that the Defendants, which are comprised of hockey leagues and 

hockey teams have acted in concert in perpetuating a toxic system which condones violent, 

discriminatory, racist, sexualized, and homophobic conduct, including physical and sexual assault, 

on the proposed Class Members who are the players on their hockey teams. The Plaintiffs assert 

claims in systemic negligence, systemic breaches of fiduciary duty and breaches of common 

standard form contracts. The Plaintiffs plead that the Defendants are jointly and severally liable 

for their systemic failures. 

 The Plaintiffs bring a motion for certification. 

 
1 Class Proceedings Act, 1992, S.O. 1992, c. 6. 
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 The Defendants have brought a cross-motion, for an Order: 

a. striking out the statement of claim on the ground that it discloses no reasonable 

cause of action against them (except the defendants 64643 Ontario Inc., 211 SSHC 

Canada ULC, Lethbridge Hurricanes Hockey Club, Ontario Major Junior Hockey League 

(OHL), Western Hockey League (WHL) and Canadian Hockey League (CHL)) under 

the Ragoonanan principle (i.e., Ragoonanan Estate v. Imperial Tobacco Canada Ltd. 

(2000), 51 O.R. (3d) 603 (S.C.J.)), 

b. staying or dismissing the action as against the Non-Ontario Defendants on the 

ground that this court has no jurisdiction over them regarding the subject-matter of this 

action, and 

c. in the alternative, staying or dismissing the action as an abuse of process on the 

ground that it is duplicative of an overlapping action commenced by the same plaintiffs, 

represented by the same Class Counsel, on behalf of the same class against the same 

defendants in Alberta. 

 The parties have served 45 affidavits from 39 witnesses for the various motions. In 

addition, three witnesses will be examined as witnesses under rule 39.03 further to my decision 

dated February 17, 2022, Carcillo v Canadian Hockey League.2 The Independent Review Panel 

members have recently advised Class Counsel that they have retained a lawyer. 

 On December 9, 2021, I rescheduled the hearing of the plaintiffs’ motion for certification 

and the defendants’ motions to strike the plaintiffs’ claim and objecting to jurisdiction to June 13, 

2022 to June 17, 2022. 

 At the request of Class Counsel, a case management conference was scheduled for today. 

The reasons for the request are set out in Mr. Sayce’s letter dated April 28, 2022, a copy of which 

is attached. The Defendants’ response is set out in Mr. Agarwal’s letter of May 2, 2022, a copy of 

which is attached. 

 The issues raised in the correspondence were fully discussed at this case conference and 

having heard the submissions of the parties, I make the following direction: 

a. The certification motion and the cross-motions are rescheduled for November 14-

18, 2022. 

b. The date of August 29, 2022 is reserved for a refusals or productions motions, if 

necessary, after the completion of the cross-examinations and examinations. 

c. The Defendants have one week from today’s date to take instructions with respect 

to a motion for a sealing order. 

 

Perell, J. 

Released: May 3, 2022 

 
2 2022 ONSC 1118. 
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KOSKIE MINSKY LLP

April 28, 2022 James Sayce 
Direct Dial: 416-542-6298 
Direct Fax: 416-204-4928 

jsayce@kmlaw.ca 

Via Email 

The Honourable Justice Perell 
Ontario Superior Court of Justice 
Judge's Administration 
Main Floor, Room 170 
361 University Ave. 
Toronto, ON M5G 1T3 

Your Honour: 

Re: Carcillo et al. v. Canadian Hockey League et al.
Our File No.:  200160 
Court File No.: CV-20-642705-00CP 

I write to provide the Plaintiffs' position in advance of the case management conference scheduled 
for Tuesday, May 3. The Plaintiffs have arrived at an unexpected roadblock and direction from 
the Court is needed. Two interrelated points of difficulty are impeding the progress of this matter. 

First, while the Defendants have served well over 20 affidavits on the Plaintiffs, they have advised 
that they do not intend to file any of their evidence on these motions until four days before the 
certification/jurisdiction/Ragoonanan motions' return date. This matter cannot be appropriately 
case managed unless Your Honour has access to the evidence. This is certain to cause confusion 
and delay moving forward and is contrary to the Court's January 4, 2021 direction (enclosed at 
Tab 1), ordinary practice and common sense.  

Second, on April 20, 2022, the Defendants served the Plaintiffs with the Fourth Affidavit of Dan 
MacKenzie ("Fourth MacKenzie Affidavit"). Mr. MacKenzie is the President of the Canadian 
Hockey League. The Plaintiffs believe that the Fourth MacKenzie Affidavit (enclosed at Tab 2) is 
improper, for a number of reasons. Most significantly, it refers to Exhibits A to K as "produced and 
shown" to the affiant, without attaching any Exhibits. As described in more detail below, when the 
Plaintiffs requested the exhibits, the Defendants described the exhibits as "confidential", and 
refused to serve them unless Koskie Minsky LLP provided a broad confidentiality undertaking. 
These documents are not confidential and the Defendants' ultimatum raises numerous concerns 
with respect to the administration of justice and the open courts principle.  

The Plaintiffs seek a direction that the Defendants, should they wish to rely on the Fourth 
MacKenzie Affidavit or its exhibits, serve the full affidavit with exhibits on the Plaintiffs, and file it 
with the Court. The Plaintiffs will then consider whether they need to file responding evidence, 
and the parties can commence cross-examinations in the next few weeks.  
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It has become apparent that the June dates for the certification motion (and the Defendants' 
related motions) are no longer workable.  

On March 25, 2022, the Plaintiffs provided the Defendants with a copy of their Fresh as Amended 
Statement of Claim.1 At the same time, the Plaintiffs provided the Defendants with an Amended 
Notice of Motion for certification, which proposed two new common issues, and dropped one 
proposed common issue. 

Recognizing that the Defendants might wish to respond to the two new common issues, the 
Plaintiffs offered them time to do so. The Defendants eventually served the Plaintiffs with the 
Fourth MacKenzie Affidavit on April 20. Due to the timing of the service of this evidence, and the 
failure to provide the exhibits, the parties have not been able to begin cross-examinations, 
rendering the June motion dates unworkable. 

The Plaintiffs are committed to ensuring that this matter advances as quickly as possible. To that 
end, the Plaintiffs seek the following directions from the Court: 

1. The Defendants serve the Plaintiffs with the Fourth MacKenzie Affidavit, with exhibits, so 
that the Plaintiffs may file responding evidence and/or the parties may proceed with 
cross-examinations; 

2. The Defendants file their evidence, both electronically with Your Honour and on 
Caselines, so that this matter may be appropriately case managed; and, 

3. The Plaintiffs also seek to schedule a motion return date later in the summer. 

A. The Defendants' Refusal to Provide Their Evidence To Your Honour 

The Defendants have recently advised that they do not intend to file any of their evidence on the 
Plaintiffs' certification motion or the Defendants' cross-motions until four days before the motions' 
return date. This appears to be contrary to the Court's direction, on January 4, 2021 which 
contemplated that "records" would be delivered and filed "in the normal course".2 The Defendants 
served loose affidavits, not motion records, and have not filed any of their evidence. Evidence 
ought to be filed as it is served to avoid confusion and delay and so it may be reviewed to in the 
course of case management. 

The Plaintiffs find the Defendants' refusal to provide their evidence to Your Honour problematic 
for two reasons. First, undertakings and refusals motions (and perhaps other motions) will need 
to be argued in the coming months. Your Honour will need to review the evidence to rule on these 
motions. Second, factums will be exchanged months in advance of the certification and 
jurisdiction motions and will need to be hyperlinked to the evidence on Caselines. The Plaintiffs 

1 The Fresh as Amended Statement of Claim removed the breach of contract cause of action, added a third 
representative plaintiff (whose evidence had been served approximately one year ago) and added 
particulars with respect to the systemic nature of the Defendants' organizational structure, activities 
and practices, much of which was gleaned from the Defendants' responding evidence. No new 
causes of action, claims or case theories are asserted in the Fresh as Amended Statement of 
Claim. This is a systemic negligence/systemic fiduciary duty breach case. 

2 See Tab 1. 
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therefore seek a direction requiring the Defendants to file their evidence with Your Honour now. 
The Plaintiffs do not expect this request to be particularly burdensome, given that this evidence 
has already been prepared and served. 

B. The Fourth MacKenzie Affidavit Does Not Accord with the Rules 

The Fourth MacKenzie Affidavit, served on the Plaintiffs on April 20, 2022, contains legal 
argument and opinion from a lay witness, does not contain the exhibits to which it refers and 
paints a picture of an evidentiary "moving target". The Plaintiffs cannot determine whether 
responding evidence will be necessary without reviewing the entire Fourth MacKenzie Affidavit, 
including the exhibits.  

References to Exhibits 

Exhibits A to K are referred to, in the Fourth MacKenzie Affidavit, as "[p]roduced and shown to 
me". These exhibits were not attached to the affidavit, and have not been served on the plaintiffs.  
From their descriptions, the exhibits appear to be a selection of the Defendants' constitutions and 
corporate bylaws.  

When the Plaintiffs requested the exhibits to the Fourth Mackenzie Affidavit, the Defendants 
refused to serve them unless Koskie Minsky provided a broad confidentiality undertaking. This 
email exchange is enclosed at Tab 3. The Defendants describe the exhibits as "confidential", but 
have not responded to requests for more detail. The Plaintiffs' current position is that these 
documents are not confidential. The Defendants have already served similar documents as 
exhibits to other affidavits, and the Plaintiffs have filed various constitutions and bylaws of the 
Defendants in their evidence.  

In the same correspondence, the Defendants raised concerns with the Plaintiffs' posting of the 
Defendants' previous evidence on the Koskie Minsky website, as reflected in the email exchange 
at Tab 3. The Defendants have not made any particular request with respect to this general 
complaint. Koskie Minsky, and most class action law firms, post court documents on their websites 
to keep class members and the public appraised of the litigation. If the Defendants seek a specific 
direction from the Court in this regard, next week's case management conference is the 
appropriate time to do so.  

The Defendants' confidentiality ultimatum with respect to the Fourth MacKenzie Affidavit is late-
breaking, unexpected and threatens further delay. Messrs. Carcillo, Quirk and Taylor have made 
serious allegations with respect to the Defendants' "culture of silence" and are concerned that the 
Defendants are now seeking to unilaterally cloak this litigation in secrecy. 

The Defendants have advised that, in refusing to serve the Plaintiffs with the exhibits unless the 
Plaintiffs agree to keep them confidential, they rely on Rule 4.06(3)(b). This is improper.  

Rule 4.06(3) states: 

An exhibit that is referred to in an affidavit shall be marked as such by the person taking 
the affidavit and where the exhibit, 

(a) is referred to as being attached to the affidavit, it shall be attached to and filed with the 
affidavit; 
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(b) is referred to as being produced and shown to the deponent, it shall not be attached to 
the affidavit or filed with it, but shall be left with the registrar for the use of the court, and 
on the disposition of the matter in respect of which the affidavit was filed, the exhibit shall 
be returned to the lawyer or party who filed the affidavit, unless the court orders otherwise; 
and 

(c) is a document, a copy shall be served with the affidavit, unless it is impractical to do 
so. 

Rule 4.06(3)(c) makes clear that any exhibit referred to in an affidavit, whether referred to as 
attached to the affidavit or as produced and shown to the deponent, "shall be served with the 
affidavit." Rule 4.06(3)(b) allows for a different manner of filing the exhibits to an affidavit. It is 
irrelevant to service. As the Defendants currently refuse to file their evidence, Rule 4.06(3)(b) 
does not yet have any bearing on this case. The exhibits cannot be filed with the registrar under 
Rule 4.06(3) unless the affidavit is filed in the Court file, which the Defendants refuse to do until 
4 days before the hearing date. The Defendants' reliance on this rule is misplaced.  

The Fourth MacKenzie Affidavit May Continue to Cause Delay 

The Fourth MacKenzie Affidavit contains mainly impermissible legal argument and/or legal 
opinion on the merits of the action.  

However, the Plaintiffs' primary concern is that the Defendants may have changed their bylaws 
and constitutions in response to the Plaintiffs' Fresh as Amended Statement of Claim. 
Productions, undertakings or refusals motions are extremely likely in the short term which 
underscores the importance of case management in the coming months.  

On March 11, 2022, the Plaintiffs requested production of the constitutions, by-laws, and 
regulations of each of the CHL, QMJHL, OHL, and WHL in place at the time this action was 
commenced.3 The Defendants did not produce these documents. The Plaintiffs delivered their 
Fresh as Amended Statement of Claim on March 25, 2022, which particularizes the Defendants' 
interrelationships as a collective and various agency relationships between the Defendants. The 
Defendants' operations, as well as League bylaws and constitutions, are pleaded in support of 
these particulars.  

The Fourth MacKenzie Affidavit refers to constating documents which appear, from the 
descriptions given, to have been amended after the Plaintiffs' particularizations in the Fresh as 
Amended Statement of Claim were provided to the Defendants on March 25. The Fourth 
MacKenzie Affidavit describes a different corporate structure as of April 20, 2022 than is reflected 
in the bylaws filed by the Plaintiffs in December 2020. 

For example, in the Ontario Hockey League articles filed in the Plaintiffs' certification record, the 
Ontario Hockey League defines itself as an "association" made up of its member clubs which is 
"operated by" the corporate Defendant the Ontario Major Junior Hockey League.4 Throughout this 

3 This request was made in advance of cross-examinations so that re-attendances could be avoided. 
4 Affidavit of Charles Hatt, sworn December 4, 2020, Exhibit "N", Plaintiffs' certification motion record 

Volume 3, p. 1405. 
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document, the articles describe an "unincorporated association, a partnership, a joint venture, a 
common enterprise or a collective" as pleaded in the Fresh as Amended Statement of Claim. 

The Fourth MacKenzie Affidavit argues (with repeated references to the Fresh as Amended 
Statement of Claim) that the Ontario Hockey League is a single corporate entity.  For example, 
Mr. MacKenzie argues at para. 4 that the Ontario Hockey League "does not operate as a 
collective" or an "unincorporated association, joint venture or common enterprise" but operates 
as a not-for-profit corporation. At para. 13, he describes Exhibits C to H as copies of the OHL 
Articles (being the OHL's Constitution), and Manuals (being the OHL's By-Laws and Regulations), 
all of which are said to be "in place as of April 2022".  

This difference in opinion is relevant to the first common issue "What is the nature of the 
organizations operating as and within Canadian Major Junior Hockey"? The Plaintiffs' view is that 
the constitutions, articles, bylaws and regulations will all need to be produced on the certification 
motion.  

This circumstance exacerbates the Plaintiffs' concerns around the Defendants' confidentiality 
ultimatum and their failure to place their evidence before the Court. The Plaintiffs seek a direction 
requiring the Defendants to provide a full version of the Fourth MacKenzie Affidavit, with exhibits, 
to the Plaintiffs, so that they may determine how to respond and may proceed with the next stages 
of this litigation. 

The Plaintiffs are filing this letter 5 days before the case management conference to give the 
Defendants an opportunity to provide their position on an appropriate path forward. 

Yours truly, 

KOSKIE MINSKY LLP 

James Sayce 
Partner
JS/cm 

cc Caitlin Leach, Sue Tan, Adam Tanel – Koskie Minsky LLP 
Michael Eizenga, Ranjan Agarwal, Ashley Paterson, Nina Butz – Bennett Jones
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ACADEMY LTD., OTTAWA 67'S LIMITED PARTNERSHIP c.o.b. OTTAWA 67's 

HOCKEY CLUB, THE OWEN SOUND ATTACK INC., PETERBOROUGH PETES 

LIMITED, 649643 ONTARIO INC. o/a 211 SSHC CANADA ULC o/a SARNIA STING 

HOCKEY CLUB, SOO GREYHOUNDS INC., SUDBURY WOLVES HOCKEY CLUB 

LTD., WINDSOR SPITFIRES INC., MCCRIMMON HOLDINGS, LTD., 32155 

MANITOBA LTD., A PARTNERSHIP c.o.b. as BRANDON WHEAT KINGS, 

BRANDON WHEAT KINGS LIMITED PARTNERSHIP, CALGARY FLAMES 

LIMITED PARTNERSHIP, CALGARY SPORTS AND ENTERTAINMENT 

CORPORATION, EDMONTON MAJOR JUNIOR HOCKEY CORPORATION, 

KAMLOOPS BLAZERS HOCKEY CLUB, INC. KAMLOOPS BLAZERS HOLDINGS 

LTD., KELOWNA ROCKETS HOCKEY ENTERPRISES LTD., PRINCE ALBERT 

RAIDERS HOCKEY CLUB INC., EDGEPRO SPORTS & ENTERTAINMENT LTD., 

QUEEN CITY SPORTS & ENTERTAINMENT GROUP LTD., BRAKEN HOLDINGS 

LTD., REBELS SPORTS LTD., SASKATOON BLADES HOCKEY CLUB LTD., 

VANCOUVER JUNIOR HOCKEY LIMITED PARTNERSHIP and VANCOUVER 

JUNIOR HOCKEY PARTNERSHIP, LTD c.o.b. VANCOUVER GIANTS, WEST 

COAST HOCKEY LLP, WEST COAST HOCKEY ENTERPRISES LTD., o/a 

VICTORIA ROYALS, MEDICINE HAT TIGERS HOCKEY CLUB LTD., 1091956 

ALTA LTD. o/a THE MEDICINE HAT TIGERS, SWIFT CURRENT TIER 1 

FRANCHISE INC. and SWIFT CURRENT BRONCOS HOCKEY CLUB INC. o/a THE 
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SWIFT CURRENT, ICE SPORTS & ENTERTAINMENT INC. o/a WINNIPEG ICE, 

MOOSE JAW TIER 1 HOCKEY INC. D.B.A. MOOSE JAW and MOOSE JAW 

WARRIORS TIER 1 HOCKEY, INC. WARRIORS o/a MOOSE JAW WARRIORS, 

LETHBRIDGE HURRICANES HOCKEY CLUB, 649643 ONTARIO INC. c.o.b. as 

SARNIA STING, KITCHENER RANGER JR A HOCKEY CLUB and KITCHENER 

RANGERS JR “A” HOCKEY CLUB, LE TITAN ACADIE BATHURST (2013) INC., 

CLUB DE HOCKEY JUNIOR MAJEUR DE BAIECOMEAU INC. o/a DRAKKAR 

BAIE-COMEAU, CLUB DE HOCKEY DRUMMOND INC. o/a VOLTIGEURS 

DRUMMONDVILLE, CAPE BRETON MAJOR JUNIOR HOCKEY CLUB LIMITED 

o/a SCREAMING EAGLES CAPE BRETON, LES OLYMPIQUES DE GATINEAU 

INC., HALIFAX MOOSEHEADS HOCKEY CLUB INC., CLUB HOCKEY LES 

REMPARTS DE QUÉBEC INC., LE CLUB DE HOCKEY JUNIOR ARMADA INC., 

MONCTON WILDCATS HOCKEY CLUB LIMITED, LE CLUB DE HOCKEY 

L’OCÉANIC DE RIMOUSKI INC., LES HUSKIES DE ROUYNNORANDA INC., 

8515182 CANADA INC. c.o.b. as CHARLOTTETOWN ISLANDERS, LES TIGRES DE 

VICTORIAVILLE (1991) INC., SAINT JOHN MAJOR JUNIOR HOCKEY CLUB 

LIMITED, CLUB DE HOCKEY SHAWINIGAN INC. o/a CATARACTES 

SHAWNIGAN, CLUB DE HOCKEY JUNIOR MAJEUR VAL D’OR INC. o/a VAL 

D'OR FOREURS, 7759983 CANADA INC. c.o.b. as CLUB DE HOCKEY LE 

PHOENIX, 9264-8849 QUÉBEC INC. c.o.b. as GROUPE SAGS 7-96 AND LES 

SAGUENÉENS, JAW HOCKEY ENTERPRISES LP c.o.b. ERIE OTTERS, IMS 

HOCKEY c.o.b. FLINT FIREBIRDS, SAGINAW HOCKEY CLUB, L.L.C., EHT, INC., 

JOHN DOE CORP. A o/a EVERETT SILVERTIPS HOCKEY CLUB, 

WINTERHAWKS JUNIOR HOCKEY LLC, PORTLAND WINTER HAWKS INC., 

THUNDERBIRDS HOCKEY ENTERPRISES, L.L.C., JOHN DOE CORP. B o/a 

SEATTLE THUNDERBIRDS, BRETT SPORTS & ENTERTAINMENT, INC., HAT 

TRICK, INC., JOHN DOE CORP. C o/a SPOKANE CHIEFS, TRI-CITY AMERICANS 

HOCKEY LLC, TOP SHELF ENTERTAINMENT, INC. and JOHN DOE CORP. D o/a 

TRI-CITY AMERICANS 

Defendants 

Proceeding under the Class Proceedings Act, 1992 

 

James Sayce and Nathalie Gondek for the Plaintiffs 

 

Michael A. Eizenga, Ranjan K. Agrawal and Maya Britgoltz for the Defendants, except for 

John Doe Corp. A, John Doe Corp. B, John Doe Corp. C. and John Doe Corp. D. 

 

ORDER/DIRECTION: 

 This is a case management conference in a proposed class action under the Class 

Proceedings Act, 1992, S.O. 1990, c. 6. 

 The Plaintiffs, Daniel Carcillo and Garrett Taylor, ask the court to schedule a 

certification motion.  
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 The Defendants except for John Doe Corp. A, John Doe Corp. B, John Doe Corp. C. and 

John Doe Corp. D. have brought a preliminary cross-motion, and at this case conference they 

ask that the cross-motion be scheduled before the certification motion.  

 The Defendants’ cross-motion is for an Order: 

a. striking out the statement of claim on the ground that it discloses no reasonable 

cause of action against them (except the defendants 64643 Ontario Inc., 211 SSHC 

Canada ULC, Lethbridge Hurricanes Hockey Club, Ontario Major Junior Hockey 

League (OHL), Western Hockey League (WHL) and Canadian Hockey League 

(CHL)) under the Ragoonanan principle (i.e. Ragoonanan Estate v. Imperial Tobacco 

Canada Ltd. (2000), 51 O.R. (3d) 603 (S.C.J.)),   

b. staying or dismissing the action as against the Non-Ontario Defendants on the 

ground that this court has no jurisdiction over them regarding the subject-matter of this 

action, and  

c. in the alternative, staying or dismissing the action as an abuse of process on the 

ground that it is duplicative of an overlapping action commenced by the same plaintiffs, 

represented by the same Class Counsel, on behalf of the same class against the same 

defendants in Alberta. 

 Messrs. Carcillo and Taylor’s action is against the Canadian Hockey League (“CHL”), 

the Ontario Major Junior Hockey League (“OHL”), Western Hockey League (“WHL”), and the 

Québec Major Junior Hockey League (“QHL”) and 58 hockey teams associated with the CHL, 

the OHL, the WHL, or the QHL.  

 Messrs. Carcillo and Taylor propose to be the Representative Plaintiffs for a class 

comprised of former and current players who play or played in any of the Leagues while under 

the age of 18. 

 Mr. Carcillo is a former player for two OHL teams, the Sarnia Sting and the Mississauga 

Icedogs, and Mr. Taylor is a former player for two WHL teams, the Lethbridge Hurricanes and the 

Prince Albert Raiders. 

 Represented by the same Class Counsel, Messrs. Carcillo and Taylor have brought the 

identical action in Alberta. 

 In both the Ontario and the Alberta actions, Messrs. Carcillo and Taylor allege that the 

Defendants are liable for systemic negligence, systemic breaches of fiduciary duty, and systemic 

breaches of the standard form contracts between the players and the teams because of their 

failure to protect the putative Class Members from abuse where abuse is defined in the Statement 

of Claim as:  

"Abuse" means, inter alia, physical and sexual assault, hazing, bullying, physical and verbal 

harassment, sexual harassment, forced consumption of alcohol and illicit drugs, and the use of 

homophobic, sexualized and /or racist slurs directed against minors playing in the Leagues, 

perpetrated by players, coaches, staff, servants, employees and agents of the Leagues, as further 

particularized herein; 

 The Ontario class proceeding was commenced on June 18, 2020 and the Representative 

Plaintiffs served their motion material for certification on December 7, 2020. The Defendants 

served their cross-motion on December 30, 2020.  
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 In my opinion, the case at bar is not an appropriate case to schedule the cross-motion 

before the certification motion. The Defendants’ motion can be dealt with at the same time as 

the certification motion either as preliminary motion or a part of the argument of the certification 

criteria. In this way, the Defendants can make all of their arguments why the individual team 

defendants should not be included as parties to the proposed class action. Those arguments bear 

on all of the certification criteria.  

 I, therefore, schedule the motion and cross-motion as follows: 

a. Plaintiffs' certification record – served on December 7, 2020 [completed] 

b. Defendants’ cross-motion – served on December 30, 2020 [completed] 

c. Defendants' responding certification record – June 30, 2021 

d. Plaintiffs' reply record and responding record to Defendants’ cross motion – 

August 31, 2021 

e. Cross-examinations completed by November 1, 2021 

f. Plaintiffs’ factum - November 30, 2021 

g. Defendants’ factum - January 15, 2022 

h. Plaintiffs’ reply factum - February 1, 2022 

i. Motion and cross-motion hearing – February 14-18, 2022  

 The parties may on consent vary or change any of the dates save and except the date of 

the hearing of the motion and cross-motion. 

 Since I am maintaining an electronic file for the court documents, I request the parties 

to file their documents in the normal course and also to send electronic copies to my judicial 

assistant. I do not want or need courtesy hard copies of the court documents.  

Date: January 4, 2021 
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DOE CORP. B. o/a SEATTLE THUNDERBIRDS, BRETT SPORTS & 
ENTERTAINMENT, INC., HAT TRICK, INC., JOHN DOE CORP. C o/a 
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AMERICANS 
 

Defendants 
 
 

Proceeding under the Class Proceedings Act, 1992 
 

 
AFFIDAVIT OF DAN MACKENZIE 

(sworn April 20, 2022) 

DocuSign Envelope ID: 994E6761-4B9C-46A1-A707-805480EA0E08



-3-<  

I, Dan MacKenzie, of the City of Guelph, in the County of Wellington, MAKE OATH 

AND SAY: 

1. I am the president of the defendant the Canadian Hockey League (the CHL). As such, I 

have knowledge of the matters contained in this affidavit. If I have made statements of my 

information and belief, the source of the information and the fact of the belief are specified in 

this affidavit. 

2. On April 19, 2022, the plaintiffs served a fresh as amended statement of claim, dated 

April 14, 2022, on the defendants.  

3. In paragraph 10 of the fresh as amended statement of claim, the plaintiffs allege that the 

CHL and each of the Ontario Major Junior Hockey League (the OHL), Western Hockey League 

(the WHL), and the Québec Major Junior Hockey League (the QMJHL and collectively with 

the OHL and WHL, the Member Leagues) are “an unincorporated association, a partnership, a 

joint venture, a common enterprise or otherwise operates as a collective.”  

4. Each of the CHL, QMJHL, and WHL are not-for-profit corporations incorporated under 

the Canada Not-for-profit Corporations Act. The OHL is a not-for-profit corporation 

incorporated under the Ontario Not-for-Profit Corporations Act. None of the CHL or Member 

Leagues are unincorporated associations, partnerships, joint ventures, or a common enterprise. 

The CHL and the Member Leagues do not operate as “a collective”.  

5. Each of the teams are operated under separate and distinct corporate entities. They are 

incorporated separately from each other and from the Member Leagues in which they operate 

(and from the CHL).  
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6. Each of the Member Leagues operates as a separate and distinct not-for-profit 

corporation. They are incorporated separately from each other Member League and the CHL.  

7. The teams, Member Leagues, and the CHL each have very different roles and 

responsibilities. For example, the teams hire local staff, monitor academic progress of players, 

and pay team expenses; the Member Leagues organize and operate games and venues, set the 

rules of play, and provide officiating; and the CHL negotiates national TV contracts and liaises 

with the NHL. 

8. In paragraph 13 of the fresh as amended statement of claim, the plaintiffs allege: “Profits 

and revenues flow between the Defendants, and between the Teams, the Leagues, and the 

League Corporations.” This allegation is incorrect. The CHL earns revenue from ad or 

subscription sales and sponsorships. The CHL pays its CHL-level expenses. At the end of the 

year, the CHL, given it’s a not-for-profit, makes a distribution to the teams. Each of the Member 

Leagues, given they are also not-for-profits, does the same. There is no sharing of money 

between the Member Leagues and the teams do not share their revenues with the Member 

Leagues or CHL.  

9. In paragraph 25 of the fresh as amended statement of claim, the plaintiffs allege: “The 

CHL League also approves and registers the standard form SPA which each team, each player, 

and each player's parents, must execute.” This allegation is incorrect. The Member Leagues, not 

the CHL, each approve and register their own standard-form Standard Player Agreement. The 

Standard Player Agreements differ between the Member Leagues.   

10. In paragraph 34, 42, and 50 of the fresh as amended statement of claim, the plaintiffs 

allege that each Member League’s “Team has agreed to accept the transfer of any historical legal 
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liability, including for Abuse, known or unknown, which was held by any previous owners of 

that [Member League] Team, as required by [Member] League by-laws and constitutions and the 

common law.” I do not know of anything in the Member Leagues’s constitutions and by-laws 

where a team agrees to “accept the transfer of any historical legal liability”.  

11. The fresh as amended statement of claim makes repeated references to the CHL and 

Member Leagues’s “constitutions” and “by-laws”. 

12. Produced and shown to me and marked as Exhibit A to this affidavit is a copy of the 

CHL Constitution, dated October 5, 2017. Produced and shown to me and marked as Exhibit B 

to this affidavit is a copy of the CHL By-law No. 5, in place as of June 2020. Under section 10.2 

of By-law No. 5, all previous by-laws were repealed. 

13. Produced and shown to me and marked as Exhibit C to this affidavit is a copy of the 

OHL Articles, in place as of April 2022. The OHL Articles are the OHL’s Constitution. 

Produced and shown to me and marked as Exhibits D to H to this affidavit are copies of the 

OHL Operations Manual, Manager’s Manual, Playoff Policy Manual, Player Benefit and 

Recruitment Manual, and Media and Intellectual Properties Manual, in place as of April 2022 

(the OHL Manuals). The OHL Manuals are the OHL By-Laws and Regulations.  

14. Produced and shown to me and marked as Exhibit I to this affidavit is a copy of WHL 

Bylaws and Constitution, dated February 4, 2013. The WHL Regulations are attached to the 

affidavit of Ron Robison, sworn October 29, 2021. 

15. Produced and shown to me and marked as Exhibit J to this affidavit is a copy of the 

QMJHL Constitution, dated July 1, 2013 (as amended and modified). Produced and shown to me 
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and marked as Exhibit K to this affidavit is a copy of the QMJHL’s compiled regulations in 

place as of April 2022. The QMJHL Regulation 1 (R-1) is the QMJHL By-Laws.  

16. In paragraph 204, the plaintiffs make several allegations about the action’s alleged “real 

and substantial connection” with Ontario. The plaintiffs’ allegations are incorrect. 

17. The CHL/NHL Top Prospects Game is not “organized in Ontario” or “takes place in 

Ontario” as alleged in paragraph 204(d). The CHL/NHL Top Prospects Game, which began in 

1992, is an annual event in which 40 of the top NHL Entry Draft eligible prospects in the CHL 

play against each other in an all-star game environment. Though the game has been held in 

Ontario, it has also been held in Alberta (2019, 2014, 2008, 2001, and 1999), Québec (2017, 

2007, and 1993), British Columbia (2016, 2012, and 2005), Nova Scotia (2013), Saskatchewan 

(2002 and 1992), and New Brunswick (1994). 

18. The Memorial Cup is not “organized from Ontario” or “takes place in Ontario” as alleged 

in paragraph 204(e). As stated in my affidavit sworn December 20, 2020, the Memorial Cup is 

hosted by an Ontario team every three years. It rotates annually between the Member Leagues 

and is organized by a Host Organizing Committee located in the city where the tournament is 

scheduled to take place. The last Memorial Cup in Ontario was in London in 2017. QMJHL and 

WHL teams may visit Ontario for the tournaments held in Ontario, and vice versa. The 2022 

Memorial Cup is to be held in Saint John, New Brunswick, in June 2022.  

19. I make this affidavit in support of the defendants’ motion to stay or dismiss the action on 

the grounds that the court has no jurisdiction over the subject matter of the action regarding the 

Non-Ontario Defendants and in response to the plaintiffs’ motion for certification of this action 

as a class proceeding. 
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SWORN remotely by Dan MacKenzie of the 
City of Guelph, in the County of Wellington, 
before me at the City of Toronto, in the 
Province of Ontario, on April 20, 2022, in 
accordance with O. Reg. 431/20, 
Administering Oath or Declaration Remotely. 

 

 

 

Commissioner for Taking Affidavits 
(or as may be) 

NINA BUTZ 

 DAN MACKENZIE 

 
 

DocuSign Envelope ID: 994E6761-4B9C-46A1-A707-805480EA0E08



 

 

 

DANIEL CARCILLO et al. -and- ONTARIO MAJOR JUNIOR HOCKEY LEAGUE et al. 
Plaintiffs  Defendants 

 

 Court File No. CV-20-00642705-00CP 
 
 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
 

PROCEEDING COMMENCED AT 
TORONTO 

 

 AFFIDAVIT OF DAN MACKENZIE 
(sworn April 20, 2022) 

 

  
BENNETT JONES LLP 
Barristers 
3400 One First Canadian Place 
P.O. Box 130 
Toronto, ON  M5X 1A4 
 
Michael A. Eizenga (#31470T) 
Email: eizengam@bennettjones.com 
 
Ranjan K. Agarwal (#49488H) 
Email: agarwalr@bennettjones.com 
 
Telephone: (416) 863-1200 
Facsimile: (416) 863-1716 
 
Lawyers for the defendants 
 

 

 

 

 

DocuSign Envelope ID: 994E6761-4B9C-46A1-A707-805480EA0E08



1

From: Ranjan Agarwal <AgarwalR@bennettjones.com>  
Sent: April 21, 2022 9:57 AM 
To: James Sayce <jsayce@kmlaw.ca> 
Cc: Mike Eizenga <EizengaM@bennettjones.com>; Ashley Paterson <PatersonA@bennettjones.com>; Nina Butz 
<ButzN@bennettjones.com>; Adam Tanel <atanel@kmlaw.ca>; Sue Tan <stan@kmlaw.ca>; Catherine MacDonald 
<cmacdonald@kmlaw.ca>; Caitlin Leach <cleach@kmlaw.ca> 
Subject: RE: Carcillo Class Action | Affidavit of Dan MacKenzie [BJ-WSLegal.FID5293852] 

James,

I don’t believe I am obligated to answer every question you pose to us just because you have posed it! 
Nonetheless, I am happy to dialogue with you to move this matter along expeditiously. I renew my view 
that we are more efficient dealing with some of these matters orally (and, if necessary, memorializing our 
discussions).

To begin, we will file the affidavit as part of our clients’ motion record. We will do so on a timetable 
established by the court or under the Rules. Under the Rules, we would provide the court with the 
exhibits, and the court would return them to us at the end of the hearing. We will provide them to the 
Case Management Judge if they need them before the motion. I didn’t suggest otherwise.

Most importantly, we will produce them to you and your clients. We acknowledge that you require them to 
consider any further evidence and you may seek to cross-examine witnesses using the documents. 

Our objection is to the documents being shared on your website and being used by the media as if they 
have been filed in court. I don’t know the “ordinary practice” (and there are many actions listed on 
Koskie’s website where no materials from the defendants are posted). Once we have your undertaking, 
the documents are ready to be sent to you. The request for an undertaking arises now because we didn’t 
know you would post unfiled materials on a public website or that the media would treat them as if filed in 
court.

On the order regarding disclosure of insurance information, I don’t believe there is any impact but I am 
seeking instructions.

I think we should schedule a case management conference now to get a new hearing date (I am anxious 
about us holding a week of court time in an era of limited judicial resources indefinitely) and timetable the 
remaining steps, which includes any further evidence from you. We will ask the court for the Case 
Management Judge’s availability for a 30min appearance. 

Ranjan

Ranjan Agarwal
Partner, Bennett Jones LLP 

T. 416 777 6503 | F. 416 863 1716
BennettJones.com
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From: James Sayce <jsayce@kmlaw.ca>  
Sent: Wednesday, April 20, 2022 6:11 PM 
To: Ranjan Agarwal <AgarwalR@bennettjones.com> 
Cc: Mike Eizenga <EizengaM@bennettjones.com>; Ashley Paterson <PatersonA@bennettjones.com>; Nina Butz 
<ButzN@bennettjones.com>; Adam Tanel <atanel@kmlaw.ca>; Sue Tan <stan@kmlaw.ca>; Catherine MacDonald 
<cmacdonald@kmlaw.ca>; Caitlin Leach <cleach@kmlaw.ca> 
Subject: RE: Carcillo Class Action | Affidavit of Dan MacKenzie [BJ-WSLegal.FID5293852] 

Thanks for this clarification, Ranjan.  

However, I'm not sure why you are raising this now, almost 2 years after the commencement of this action.  

Also, rule 4.06(3)(b) would not apply in this circumstance, as it contemplates filing the underlying affidavit in the court 
file before providing the exhibits to the registrar (which you are unwilling to do). 

A few questions: 

1. Surely Justice Perell should be entitled to review your evidence in the course of case managing this matter? Do 
you disagree?  

2. Do you propose to file the exhibits with the registrar in the coming days? Or will you wait until 4 days before the 
motion? 

3. By relying on rule 4.06(3)(b), are you suggesting that the registrar, and by extension Justice Perell, may review 
only the exhibits referred to in the affidavit, but not the affidavit because you will not file it? 

4. You attached the WHL Regulations to the October 29 Affidavit of Ron Robison. The other documents referenced 
by Mr. MacKenzie do not appear to be any different. Can you explain what prejudice filing any of this evidence 
will inflict on your clients? 

5. How was I supposed to know that you did not intend to file your evidence or that you did not want it to be 
made public? Perhaps you should have told us or the Court before we posted it on our website (which, as you 
know, is the ordinary practice)? 

The contents of Mr. MacKenzie's affidavit certainly come as a surprise. We will get back to you with respect to next 
steps. Please clarify the above so we may determine our position. 

Could you also respond to my question from yesterday with respect to the February 15 consent order? 

Thank you. 

James Sayce 

Partner 

T: +1 416-542-6298 | F: +1 416-204-2809 | E: jsayce@kmlaw.ca

Koskie Minsky LLP, 20 Queen Street West, Suite 900, Toronto, ON. M5H 3R3

kmlaw.ca

From: Ranjan Agarwal <AgarwalR@bennettjones.com>  
Sent: April 20, 2022 4:57 PM 
To: James Sayce <jsayce@kmlaw.ca> 
Cc: Mike Eizenga <EizengaM@bennettjones.com>; Ashley Paterson <PatersonA@bennettjones.com>; Nina Butz 
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<ButzN@bennettjones.com>; Adam Tanel <atanel@kmlaw.ca>; Sue Tan <stan@kmlaw.ca>; Catherine MacDonald 
<cmacdonald@kmlaw.ca>; Caitlin Leach <cleach@kmlaw.ca> 
Subject: RE: Carcillo Class Action | Affidavit of Dan MacKenzie [BJ-WSLegal.FID5293852] 

James,

We rely on rule 4.06(3)(b): “An exhibit that is referred to in an affidavit shall be marked as such by the 
person taking the affidavit and where the exhibit…(b)  is referred to as being produced and shown to the 
deponent, it shall not be attached to the affidavit or filed with it, but shall be left with the registrar for the 
use of the court, and on the disposition of the matter in respect of which the affidavit was filed, the 
exhibit shall be returned to the lawyer or party who filed the affidavit, unless the court orders 
otherwise….”

If you provide us a solicitor’s undertaking that neither you nor your clients will disclose or produce the 
exhibits to a third party, including posting, or causing to post, the exhibits online, we will send them to 
you. 

As you know, our clients are not required to file their affidavits until 4 days before the certification 
hearing, and have not filed any materials yet. Nonetheless, your firm is posting the material on its 
website, and the media is relying on those materials as if they were filed in court. For example, in Rick 
Westhead’s November 3, 2021, article, he states: “Calder’s affidavit was among 19 filed in Ontario 
Superior Court in Toronto on Monday in connection with a proposed class-action hazing and abuse 
lawsuit filed against the Canadian Hockey League last summer” (emphasis added). 

The exhibits are sensitive and confidential—though we have no issue with producing them to you for your 
clients’ response, if any, and use on cross-examination or at the hearing, we object to them being made 
publically available except in accordance with rule 4.06(3)(b).

Ranjan

Ranjan Agarwal
Partner, Bennett Jones LLP 

T. 416 777 6503 | F. 416 863 1716
BennettJones.com

From: James Sayce <jsayce@kmlaw.ca>  
Sent: Wednesday, April 20, 2022 4:26 PM 
To: Nina Butz <ButzN@bennettjones.com>; Adam Tanel <atanel@kmlaw.ca>; Sue Tan <stan@kmlaw.ca>; Catherine 
MacDonald <cmacdonald@kmlaw.ca>; Caitlin Leach <cleach@kmlaw.ca> 
Cc: Mike Eizenga <EizengaM@bennettjones.com>; Ranjan Agarwal <AgarwalR@bennettjones.com>; Ashley Paterson 
<PatersonA@bennettjones.com> 
Subject: RE: Carcillo Class Action | Affidavit of Dan MacKenzie [BJ-WSLegal.FID5293852] 

Counsel, 

Did you intend to exclude the exhibits referred to in the affidavit? 

Will you be producing those documents to us? 

Thanks. 

James 



James Sayce 

Partner 

T: +1 416-542-6298 | F: +1 416-204-2809 | E: jsayce@kmlaw.ca

Koskie Minsky LLP, 20 Queen Street West, Suite 900, Toronto, ON. M5H 3R3

kmlaw.ca

From: Nina Butz <ButzN@bennettjones.com>  
Sent: April 20, 2022 4:05 PM 
To: James Sayce <jsayce@kmlaw.ca>; Adam Tanel <atanel@kmlaw.ca>; Sue Tan <stan@kmlaw.ca>; Catherine 
MacDonald <cmacdonald@kmlaw.ca>; Caitlin Leach <cleach@kmlaw.ca> 
Cc: Mike Eizenga <EizengaM@bennettjones.com>; Ranjan Agarwal <AgarwalR@bennettjones.com>; Ashley Paterson 
<PatersonA@bennettjones.com> 
Subject: Carcillo Class Action | Affidavit of Dan MacKenzie [BJ-WSLegal.FID5293852] 

Counsel, 

Please find enclosed the affidavit of Dan Mackenzie, sworn April 20, 2022, served on you under the Rules of Civil 
Procedure. 

Best, 
Nina 

Nina Butz
Litigation Associate, Bennett Jones LLP
3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4

T. 416 777 5521 | F. 416 863 1716

BennettJones.com/100Years
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Ranjan K. Agarwal 
Partner 

Direct Line: 416.777.6503 

e-mail: agarwalr@bennettjones.com  

 
 

May 2, 2022 

Via E-Mail 

  

Ontario Superior Court of Justice 

Judges’ Administration 

Main Floor, Room 170 

361 University Avenue 

Toronto, Ontario  M5G 1T3 

Attention: The Honourable Justice Paul Perell  

 

 

Dear Mr. Justice Perell: 

Re: Carcillo v Canadian Hockey League 

Court File No. CV-20-642795-00CP 

  

We are lawyers for the defendants in this proceeding. We are responding to the plaintiffs’ letter dated 

April 28, 2022.  

As this court knows, there are over 60 defendants in multiple jurisdictions. As Class Counsel knows, 

there are 6 different insurers that have acknowledged a duty to defend. The class period begins over 

40 years ago. Numerous stakeholders must make decisions about the defence of this class action. This 

claim may be one of the most complex class actions, at least for the scope of the defendants. It should 

go without saying that our ability to give advice and seek instructions is necessarily complicated (and 

may result in longer delays) by the plaintiffs’ decision to sue over 60 teams for potentially insured 

claims going back to the 1970s (and especially so when a draft amended pleading is provided to us 

days before cross-examinations are to begin and with no notice to us). 

Agenda Item #1: Adjournment of the Motions Hearing 

On December 9, 2021, you rescheduled the hearing of the plaintiffs’ motion for certification and the 

defendants’ motions to strike the plaintiffs’ claim and objecting to jurisdiction to June 13, 2022, to 

June 17, 2022. 

The parties agreed to the following timetable: 

Cross-examinations Completed by April 20, 2022 

Motions on Cross-examinations  Last week of April 2022 (one day) 
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Plaintiffs’ factum on certification/Defendants’ 

factum on jurisdiction  
May 4, 2022 

Defendants’ responding factum on 

certification/Ragoonanan and Plaintiffs’ 

responding factum on jurisdiction  

May 30, 2022 

Plaintiffs’ reply factum on 

certification/Ragoonanan/Defendants’ reply 

factum on jurisdiction  

June 7, 2022 

 

The parties have delivered 45 affidavits from 39 witnesses. In addition, three witnesses will be 

examined as witnesses under rule 39.03 further to your decision dated February 17, 2022 (Carcillo v 

Canadian Hockey League, 2022 ONSC 1118). The Independent Review Panel members have recently 

advised Class Counsel that they have retained a lawyer. 

As of March 22, 2022, the parties had agreed to start cross-examinations of witnesses on March 30, 

2022. The defendants had begun preparing for cross-examinations, including meeting with their 

witnesses. 

On March 25, 2022, Class Counsel emailed us a draft Fresh As Amended Statement of Claim. The 

plaintiffs’ draft amended pleading added Stephen Quirk as a party. In addition, the draft amended 

pleading added over 30 pages of additional material facts, allegations, particulars, and points of law. 

Surprisingly, many of these amendments could have been made months ago: (a) Mr. Quirk’s affidavit, 

in which he says he is prepared to act as a representative plaintiff and Class Counsel has already 

obtained an indemnity for him from the Law Foundation of Ontario was sworn in March 2021; and 

(b) many of the draft amendments rely on information from the defendants’ affidavits, which were 

served on the plaintiffs in November 2021.  

Class Counsel never advised us that they intended to move for leave to amend the plaintiffs’ pleading. 

Given the cross-examinations were starting in less than a week, the parties mutually agreed to adjourn 

the cross-examinations. 

On April 20, 2022, the defendants served the affidavit of Dan MacKenzie. The defendants were 

obligated to serve evidence, in part because the plaintiffs pleaded facts intended to establish a good 

arguable case that this court has jurisdiction over all of the defendants. If unchallenged, the facts 

pleaded in the statement of claim are taken as true, and if they are sufficient to establish a good 

arguable case, the pleadings alone can satisfy the court that it has jurisdiction simpliciter over the claim 

(Shah v LG Chem, Ltd., 2015 ONSC 2628).  

The defendants reject the plaintiffs’ characterization of Mr. MacKenzie’s affidavit at pages 3 and 4 of 

Class Counsel’s letter. Though this case conference is not the forum to debate the evidence, the 

defendants have not “changed their bylaws and constitutions in response to the Plaintiffs’ Fresh as 

https://canlii.ca/t/jmrw3
https://canlii.ca/t/jmrw3
https://canlii.ca/t/gh9bs
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Amended Statement of Claim” as alleged by Class Counsel. In any event, that is a matter for cross-

examination not this case conference. 

The defendants are prepared to proceed with scheduling the cross-examinations when all of the parties 

have filed their affidavit evidence (the plaintiffs say they still need to “consider whether they need to 

file responding evidence”). 

Both parties agree the hearing of the motions must be rescheduled. The plaintiffs’ proposal of “later 

in the summer” is not reasonable. Based on the parties’ prior attempts to schedule 42 cross-

examinations plus three rule 39.03 examinations, it will likely take at least 60 days to complete the 

examinations. If they cannot begin until the week of May 23, 2022, they likely cannot be completed 

before late July 2022. Class Counsel also seems to be suggesting that refusals motions “are extremely 

likely”.  

The defendants propose the motions hearing be scheduled for November 14, 2022, to November 18, 

2022.  

Agenda Item #2: Exhibits to the MacKenzie Affidavit 

Mr. MacKenzie has referred to several exhibits, all of which are governing documents of the CHL, 

WHL, OHL, and QMJHL. They are confidential documents intended for the use of the leagues and 

their member teams. They are not, as far as we are aware, publicly available. 

On November 3, 2021, TSN published an article by Rick Westhead (“Former players, execs say CHL 

initiations ‘fun and never crossed any lines’“). The article discussed the defendants’ affidavits, which 

were served on Class Counsel on November 1, 2021. In the article, Mr. Westhead states: “Calder’s 

affidavit was among 19 filed in Ontario Superior Court in Toronto on Monday in connection with a 

proposed class-action hazing and abuse lawsuit filed against the Canadian Hockey League last 

summer.” That is incorrect—none of the defendants’ affidavits were filed with the court.  

When we discussed the matter with Class Counsel, he informed us that Class Counsel was publishing 

the defendants’ affidavits on their website. Before then, we had no knowledge that Class Counsel was 

publishing unfiled motion materials on their website. Many of the cases on Koskie Minsky’s website 

do not publish the defendants’ motion materials. Here, the plaintiffs have not even published all of 

their own materials (for example, Mr. Quirk’s affidavit is not online).  

Under rule 37.10(3), the responding party’s motion record must be filed four days before the hearing. 

This rule is the “normal course”. There is no rule that a responding party’s motion record must be filed 

when its affidavits are served. Indeed, there is at least one good policy reason for not doing so: the 

motion or action may be settled, in which case there is no need for the materials, which can include 

confidential or sensitive documents or evidence, to be filed.   

Further, rule 37.10 contemplates the moving party filing a motion record seven days before the motion 

that includes “a copy of all affidavits and other material served by any party for use on the motion”. 

The responding party only delivers a motion record if the moving party’s motion record is 

https://www.tsn.ca/former-players-execs-say-chl-initiations-fun-and-never-crossed-any-lines-1.1715737
https://www.tsn.ca/former-players-execs-say-chl-initiations-fun-and-never-crossed-any-lines-1.1715737
https://kmlaw.ca/cases/
https://kmlaw.ca/cases/chl-hockey-abuse-class-action/
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“incomplete”. The practice of filing motion records when the party serves its affidavits (and then 

necessarily serving supplementary and second supplementary motion records, as here) does not align 

with the rule. Class Counsel’s statement “evidence ought to be filed as it is served” is wrong.  

Class Counsel knew the defendants’ position: we advised Class Counsel in February 2022 that none 

of the defendants’ affidavits were filed yet and, in accordance with the rule, we offered to cooperate 

to file a “joint” motion record. 

The open court principle does not apply to out of court examinations (St. Lewis v Rancourt, 2012 

ONSC 2519). In that same way, the plaintiffs do not have a constitutional right to publish the 

defendants’ affidavits. 

Mr. MacKenzie refers to these exhibits because the plaintiffs’ fresh as amended statement of claim 

makes incorrect allegations about the operation of the leagues, in part by referencing the leagues’s 

constitutions, bylaws, and regulations. It is unfair for the plaintiffs to make incorrect allegations that 

require the defendants to refer to these documents to defend themselves but, in doing so, they must 

make the documents public because Class Counsel has decided he wants to inform putative class 

members about this case (which his firm does not do in every class action).  

The defendants are not refusing to provide their evidence to the court. Under rule 4.06(3), the exhibits 

“shall be left with the registrar for the use of the court, and on the disposition of the matter in respect 

of which the affidavit was filed, the exhibit shall be returned to the lawyer or party who filed the 

affidavit”. The defendants will provide the exhibits to the registrar for the use of the court either when 

they file their motion record, at the hearing, or at any other time the court directs. 

Here, the defendants are not asking the plaintiffs to remove these materials from their website or 

refrain from publishing Mr. MacKenzie’s affidavit. But if the plaintiffs insist on doing so, and the 

media and public are misled like they were from Mr. Westhead’s article, then a reasonable 

compromise is that the plaintiffs and Class Counsel agree not to distribute or share the limited 

exhibits with third parties.   

If the plaintiffs and Class Counsel will not agree not to distribute or share the exhibits, the defendants 

request that the court order that the exhibits cannot be distributed or shared. 

In either case, there is no need to order or direct that the defendants file their affidavits with the court 

or on Caselines now. The preferred approach should be, if anything, to direct the parties to cooperate 

in filing a motion record when the plaintiffs deliver their factum. 

https://canlii.ca/t/fr8nw
https://canlii.ca/t/fr8nw
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Yours truly, 

BENNETT JONES LLP 

Ranjan K. Agarwal 

 

 

RKA 

 
 

c: James Sayce, Koskie Minsky LLP 
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