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PART 1 – FACTS 

I. OVERVIEW 

1. It is Appellant’s (Paramount Resources Ltd. - “Paramount”) position that the learned 

Chambers Judge erred in law, principle and/or mixed fact and law in deciding to certify 

the Plaintiffs’ class action against it1 for, inter alia, the following reasons:  

(a) The Plaintiffs failed to satisfy sections 5(1)(a), (c), (d) and 5(2) of the Class 

Proceedings Act Proceedings Act, SA 2003 c C-16.5 (the “CPA”); and 

(b) Even if the Plaintiffs’ claims against Paramount disclosed common issues (which 

is disputed):  

(i) their claims are duplicative to their claims against Apache Corporation.  If 

the Plaintiffs are successful against Apache Corporation, the Class will be 

paid what is due to them.  If they are not, the Class has no claim against 

Paramount; 

(ii) their claims against Paramount will very likely involve individual issues of 

fact that will take significant additional time to resolve, where their claims 

against Apache Corporation will not; and  

(iii) a class action would not be a preferable procedure for the fair and efficient 

resolution of the common issues given the additional time and effort 

required to finally determine the claims against Paramount and the lack of 

any additional benefit to the Class in doing so.  

II. FACTS  

2. Unless stated otherwise herein, Paramount adopts the definitions in Apache 

Corporation’s factum, as well as the facts set out in paragraphs 8 through 31 of the same.  

3. Paramount will also use the following definitions herein: 

                                                      
1 Decision of the Honourable Mr. Justice G. H. Poelman dated June 25, 2021 (the “Decision”) [Appeal Record 
(“AR”), at pgs. 42-66] 
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(a) “Paramount Awards” means the incentive awards granted to the Class Members 

by Paramount after the Share Acquisition Date, as described in paragraph 8(b) 

below;  

(b) “Share Acquisition Date” means August 18, 2017, the date on which Paramount 

acquired all of Apache Corporation’s shares in Apache Canada; and 

(c) “Unvested Awards” means the Awards the Class Members had received prior to 

the Share Acquisition Date in accordance with the related Grant Agreements, 

which had not vested prior to that date.  

4. The Plaintiffs alleged in their Amended Statement of Claim filed September 11, 2019 

(the “Amended Claim”), inter alia, that: 

(a) Prior to the Share Acquisition Date, the Class Members had entered into Grant 

Agreements with Apache Corporation pursuant to which they received the 

Unvested Awards;2  

(b) It was a term of the Grant Agreements that the Unvested Awards would vest as of 

the: 3 

(i) Share Acquisition Date (i.e., because this was a Change of Control (as 

defined in the Plan) and the Apache Canada employees were Involuntarily 

Terminated (as defined in the Plan), or in the alternative; 

  

(ii) Date that an employee was Involuntarily Terminated (as defined in the 

Plan) by Paramount following the Share Acquisition Date;  

(c) Apache Corporation breached the Grant Agreements by canceling the Unvested 

Awards and failing to vest them on the: 4 

(i) Share Acquisition Date, or in the alternative; 

                                                      
2 Amended Claim, at paras. 19-39 [AR, at pgs. 9-12] 
3 Amended Claim, at paras. 59-61 [AR, at p. 15] 
4 Amended Claim, at paras. 54-61[AR, at pgs. 14-15] 

005



 
 

 

(ii) Date that any employees were Involuntarily Terminated by it following 

the Share Acquisition Date;  

(d) The Grant Agreements formed part of the Class Members’ employment 

agreements.  If the Class Members’ Unvested Awards were not vested by Apache 

Corporation, Paramount is liable to them for their loss under the terms of their  

employment agreements because the Paramount Awards were not a “substitution 

on an equitable basis for their cancelled awards”;5 and  

(e) As a result of Apache Corporation’s breach of the Grant Agreements, Paramount 

was unjustly enriched at the expense of the Class Members because (i) they 

received the services of the Class Members without Apache Corporation vesting 

the Unvested Awards, and (ii) the Paramount Awards were not a “substitution on 

an equitable basis for their cancelled awards”.6  

5. Apache Corporation has agreed that certain key common issues related to the Plaintiffs’ 

claims on behalf of the Class Members may be certified against it.   

6. As noted above, a necessary component of the claims against Paramount is that Apache 

Corporation breached the Grant Agreements by cancelling the Unvested Awards on the 

Share Acquisition Date.  All of the Class Members’ alleged claims against both Apache 

Corporation and Paramount fail if their Unvested Awards were properly cancelled in 

accordance with the Grant Agreements. 

7. There is no dispute that Apache Corporation can pay any damage award that the Class 

Members might receive against it for its alleged breach of the Grant Agreements.   

Apache Corporation is a publicly traded corporation (New York Stock Exchange) in the 

United States of America. It is engaged in petroleum and natural gas exploration and 

production worldwide. According to publicly available information, in 2019, Apache 

Corporation owned assets in excess of US$18 billion and had revenue in excess of 

                                                      
5 Amended Claim, at paras. 52-53 and 54-57 [AR, at pgs. 13-14] 
6 Amended Claim, at paras. 52-53 and 72-73 [AR, at pgs. 13 and 17] 
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US$6.3 billion.7 

8. After the Share Acquisition Date: 

(a) There were approximately 347 employees of Apache Canada (Paramount) who 

remained with the company;8   

(b) The former Apache Canada employees received the Paramount Awards, a 

summary of which is as follows:9  

(i) Eligible employees were entitled to awards under Paramount’s Cash 

Bonus and Restricted Share Unit Plan (“CBRSUP”) and stock option 

grants under the Paramount’s Stock Option Plan (the “Option Plan”); 

(ii) Paramount’s CBRSUP has reasonable target levels, with awards tied to 

performance goals (individual, departmental or corporate) and comprised 

of a cash component targeted to be one-third of the value of the award and 

a restricted share unit component targeted to be two-thirds of the value of 

the award, vesting over two years; 

(iii) The Option Plan is intended to recognize the contribution of Paramount’s 

officers and employees who are responsible for Paramount’s management 

and growth by granting them options to acquire common shares to align 

their interests with Paramount shareholders. Options were available to 

employees, including Apache Canada employees, when they commenced 

their employment with Paramount (i.e., on the Share Acquisition Date) 

and thereafter on an annual basis.  Options generally vest in approximately 

equal tranches over successive years to help ensure eligible employees feel 

a responsibility to manage Paramount’s assets and operations with a view 

to the long term health and growth of the corporation; and 

                                                      
7 Affidavit #1 of G. Byrgesen, filed January 22, 2021 (the “Byrgesen Affidavit”), at paras. 16-17 [Appellant’s 
Extract of Key Evidence (“AEKE”), Tab 5, p. 194] 
8 Byrgesen Affidavit, at para. 15 [AEKE Tab 5, p. 194] 
9 Byrgesen Affidavit, at paras. 17-23 [AEKE Tab 5, pgs. 194-195] 
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(iv) Apache Canada employees who remained in the employ of Paramount 

have continued to receive, on an annual basis, merit increases to their base 

salaries and awards under the CBRSUP and the Option Plan; 

(c) At various points in time, 180 of the original 347 former Apache Canada 

employees left their employment with Paramount for a variety of reasons 

including retirements, resignations, and terminations with and without cause.  

Approximately 95 of these employees accepted severance offers from the 

company and, in consideration for this, agreed to execute releases in favour of 

Paramount (the “Releases”) which are broad enough to capture the Class 

Members’ claims against Paramount.  In particular, the Releases forever 

discharged Paramount and any predecessor from:10 

... all actions, causes of action, debts, covenants and claims whatsoever, 
which I had, now have or may hereafter have against the Releasees, or any 
of them, arising out of a cause or matter related to my employment with 
Paramount, or the termination thereof, or to the termination of any 
employment benefits, and any claim under the Employment Standards 
code, the Alberta Human Rights Act, the Workers' Compensation Act or 
any other legislation related to my employment with Paramount; and 

(d) Paramount’s current Vice President of People Operations, Greg Byrgesen, 

verbally advised numerous former Apache Canada employees that if they 

executed the Release, they would be relinquishing and releasing any right they 

had to participate as a Class Member in these proceedings.11 

PART 2 – GROUNDS OF APPEAL 

9. The learned Chambers Judge erred in law and/or in principle by concluding that the 

Plaintiffs’ pleadings satisfied section 5(1)(a) of the CPA by disclosing a cause of action  

against Paramount for:   

(a) Breach of contract as a result of the “common employer” doctrine; and 

(b) Unjust enrichment. 

                                                      
10 Byrgesen Affidavit, at paras. 48-53 and Exhibit “R” [AEKE Tab 5, pgs. 200-204] 
11 Byrgesen Affidavit, at para. 53 [AEKE Tab 5, p. 201] 
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10. The learned Chambers Judge erred in law, principle and/or mixed fact and law by 

concluding that the Plaintiffs had satisfied section 5(1)(c) and (d) and section 5(2) of the 

CPA by establishing “some basis in fact”: 

(a) For their: 

(i) breach of employment agreement claim against Paramount; 

(ii) common employer claim; and 

(iii) unjust enrichment claim; and 

(b) That a class proceeding involving Paramount would be the preferable procedure 

for the fair and efficient resolution of the proposed common issues (which issues 

are denied). 

PART 3 – STANDARD OF REVIEW 

11. The standard of review was recently summarized by this Court in Spring v. Goodyear 

Canada Inc. 2021 ABCA 182 (“Spring”) at paragraph 16 as follows:  

Whether the pleadings disclose a cause of action is a question of law reviewed for 
correctness: Pioneer Corp v Godfrey, 2019 SCC 42 at para. 57, 437 DLR (4th) 
383. Certifying a class action is a discretionary decision, which will not be 
overturned on appeal unless it reflects an error of principle or it is unreasonable: 
L’Oratoire Saint-Joseph du Mont-Royal v J.J., 2019 SCC 35 at paras. 10-12, 
434 DLR (4th) 1; AIC Limited v Fischer, 2013 SCC 69 at para. 65, [2013] 3 SCR 
949. Deciding whether there is sufficient evidence to support certification is a 
question of fact or a mixed question of fact and law that should not be disturbed 
on appeal absent palpable and overriding error. The case management judge’s 
ultimate decision to certify or not certify the action is a polycentric decision that is 
entitled to deference: Warner v Smith & Nephew Inc, 2016 ABCA 223 at para. 
81, 38 Alta LR (6th) 224. 

12. This Court in Warner v Smith & Nephew Inc, 2016 ABCA 223 (“Warner”)  also stated at 

paragraph 7 as follows:  

Whether the certification judge applied the appropriate legal standard in 
evaluating the evidence is a question of law reviewable on a standard of 
correctness. Findings of fact are entitled to deference absent palpable and 
overriding error. 
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PART 4 – ARGUMENT 

I. GENERAL TEST FOR CERTIFICATION  

13. The general test for certification was recently summarized by this Court in Spring at 

paragraphs 18 and 34 as follows:  

[18]  The certification process plays a screening role, but it is limited in scope. At 
the certification stage, the judge is ruling on a purely procedural question. The 
judge must not deal with the merits of the case, as they are to be considered only 
after the application for certification has been granted: L’Oratoire Saint-Joseph 
at para. 7. Goodyear notes that, at this stage, there is very little evidence to 
support some aspects of the representative plaintiff’s proposed claims. That, 
however, is not a barrier to certification.  

[…] 

[34] Pro-Sys Consultants at para. 103 observed that while a certification 
hearing is not “a determination of the merits of the proceeding”, it is an 
important screening device requiring “more than symbolic scrutiny”. 
[emphasis added] 

II. THE LEARNED CHAMBERS JUDGE ERRED IN CONCLUDING THAT 
CERTAIN OF THE PLAINTIFFS’ PLEADINGS AGAINST PARAMOUNT 
SATISFIED SECTION 5(1)(a) OF THE CPA  

A. Introduction  

14. Section 5(1)(a) of the CPA states as follows: 

5(1) In order for a proceeding to be certified as a class proceeding on an 
application made under section 2 or 3, the Court must be satisfied as to each of 
the following: 

(a) the pleadings disclose a cause of action; 

15. It is submitted that the learned Chambers Judge erred by concluding based on the 

allegations in the Plaintiffs’ Amended Claim that the Class Members had a “reasonable 

chance” of succeeding (i.e., they were not doomed to fail) on the following causes of 

action: 

(a) Paramount was liable for Apache Corporation’s alleged breach of the Grant 

Agreements because Apache Corporation and Apache Canada were common 

employers; and 
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(b) Paramount was unjustly enriched because the Class Members’ Unvested Awards 

were cancelled by Apache Corporation. 

B. Relevant legal principles   

16. It is submitted that the following are the relevant legal principles that must be followed 

by the certification Judge when determining whether section 5(1)(a) of the CPA has been 

satisfied:  

(a) As noted in Warner (at paragraph 12):12 

The first certification requirement is that the pleadings disclose a cause of 
action. The Supreme Court of Canada has repeatedly explained that this 
requirement is assessed on the same standard of proof that applies to a 
motion to dismiss; the facts as pleaded are assumed to be true and the 
requirement is satisfied unless it is “plain and obvious” that the plaintiff’s 
claim cannot succeed  

(b) As noted in Hollick v. Toronto (City), 2001 SCC 68, (at paragraph 25):13  

… In my view, the class representative must show some basis in fact for 
each of the certification requirements set out in s. 5 of the Act, other than 
the requirement that the pleadings disclose a cause of action. That 
latter requirement is of course governed by the rule that a pleading should 
not be struck for failure to disclose a cause of action unless it is “plain and 
obvious” that no claim exists.... [emphasis added]  

(c) Associate Chief Justice Rooke in Setoguchi v. Uber B.V., 2021 ABQB 18 

(“Setoguchi”) suggested there was an evidentiary requirement related to section 

5(1)(a).14    In his subsequent decision, Engen v Hyundai Auto Canada Corp., 

2021 ABQB 740  (“Engen”) Justice Rooke stated as follows:  

[22] There is a serious issue whether the mere allegation of a situation in a 
pleading is sufficient to meet the criteria of s.5(1)(a) of the Act, without 
any evidence to support the pleading, or even when there is some evidence 
to the contrary. This issue arose in my decision in Setoguchi v. Uber 2021 
ABQB 18, now under appeal, and it may arise here. If it is pleaded, even if 
there is evidence to the contrary, is the mere pleading sufficient for 

                                                      
12 See also: Bruno v Samson Cree Nation, 2021 ABCA 381 (“Bruno”) at para. 65 
13 See also: Bruno at paras. 64-65 and Pro‑Sys Consultants Ltd. v. Microsoft Corporation, 2013 SCC 57 at para. 63 
14 Setoguchi at paras. 62-72 
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certification? The Court of Appeal will tell us the answer in the appeal of 
Setoguchi. 

As will be noted below, it is Paramount’s: 

(i) primary position that section 5(1)(c) of the CPA requires that there be 

some basis in fact: (A) for each cause of action alleged by the Plaintiffs, 

and (B) that the facts and issues related to those causes of action are 

common to the proposed members of the class; and  

 

(ii) alternative position that Justice Rooke’s reasoning in Setoguchi and Engen 

that there is an evidentiary requirement related to section 5(1)(a) should be 

adopted by this Court;  

 
(d) As noted by Madam Justice Martin (now of the Supreme Court of Canada) in 

Andriuk v Merrill Lynch Canada Inc 2013 ABQB 422 (“Andriuk”), affirmed in 

2014 ABCA 177 (“Andriuk CA”):  

(i) Pleadings “must be construed generously and liberally with allowances for 

drafting deficiencies that do not disclose radical defect”;15 

(ii) “At this stage of the analysis, no evidence is required to prove a cause of 

action; nonetheless, the plaintiff must plead all of the material facts on 

which he or she relies and which must be proven to establish a cause of 

action in law”;16 

(iii) “Rule 13.6 of the Alberta Rules of Court requires that a statement of claim 

contain a succinct statement of the facts upon which the party relies. The 

Rule directs a recitation of the material facts, including those that establish 

                                                      
15 Andriuk at para. 68 
16 Andriuk at para. 67. See also: Jackson v. Canadian National Railway, 2012 ABQB 652, affirmed in 2013 ABCA 
440 (“Jackson”) at paras. 56; Alberta Municipal Retired Police Officers' Mutual Benefit Society v. Alberta, 2010 
ABQB 458 (“Alberta Municipal”) at paras. 48-51; and Willott v. Northwynd Resort Properties Ltd., 2021 ABQB 
747 (“Willott”) at para. 37 

012

https://www.canlii.org/en/ab/abqb/doc/2021/2021abqb18/2021abqb18.html?autocompleteStr=2021%20ABQB%2018%20&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2021/2021abqb740/2021abqb740.html?resultIndex=1
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb422/2013abqb422.html?autocompleteStr=Andriuk%20v%20Merrill%20Lynch%20Canada%20Inc%202013%20ABQB%20422%20&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2014/2014abca177/2014abca177.html
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb422/2013abqb422.html?autocompleteStr=Andriuk%20v%20Merrill%20Lynch%20Canada%20Inc%202013%20ABQB%20422%20&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb422/2013abqb422.html?autocompleteStr=Andriuk%20v%20Merrill%20Lynch%20Canada%20Inc%202013%20ABQB%20422%20&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2012/2012abqb652/2012abqb652.html?resultIndex=3#document
https://www.canlii.org/en/ab/abqb/doc/2010/2010abqb458/2010abqb458.html?autocompleteStr=Alberta%20Municipal%20Retired%20Police%20Officers%27%20Mutual%20Benefit%20Society%20v.%20Alberta%2C%20%5B20&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2010/2010abqb458/2010abqb458.html?autocompleteStr=Alberta%20Municipal%20Retired%20Police%20Officers%27%20Mutual%20Benefit%20Society%20v.%20Alberta%2C%20%5B20&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2021/2021abqb747/2021abqb747.html?autocompleteStr=Willott%20v.%20Northwynd%20Resort%20Properties%20Ltd.%2C%20%5B2021%5D%20&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2021/2021abqb747/2021abqb747.html?autocompleteStr=Willott%20v.%20Northwynd%20Resort%20Properties%20Ltd.%2C%20%5B2021%5D%20&autocompletePos=1


 
 

the constituent elements of the claim”;17  and 

(iv) “The test for certification is not predicated on the assumption that the 

pleadings may not be amended; rather, they must be construed generously 

and liberally with allowances for drafting deficiencies that do not disclose 

radical defects”;18  

(e) It is not the role of the certification judge to “fill gaps in the pleadings in order to 

satisfy the criteria for certification”;19  

(f) When determining if section 5(1)(a) has been satisfied, the Court may review 

documents referenced in the pleadings;20 and 

(g) It is not unusual for the Courts to refuse to certify a particular cause of action 

based on a failure to comply with section 5(1)(a).21  

C. The learned Chambers Judge erred in concluding that the Plaintiffs’ allegations 
with respect to Apache Corporation and Apache Canada (now Paramount) being 
“common employers” satisfied section 5(1)(a) of the CPA 

(i) The learned Chambers Judge’s reasons 

17. The Plaintiffs submitted that Apache Corporation and Apache Canada were “common 

employers” and as a result, they were jointly and severally liable for any breach of the 

Grant Agreements.    The learned Chambers Judge found that the Plaintiffs had satisfied 

section 5(1)(a) on this cause of action for the following reasons:22  

[41] Finally, the plaintiffs allege that Apache is jointly and severally liable with 
Apache Canada/Paramount as a common employer, based upon pleadings that 
Apache Canada was wholly owned by Apache; it was a term of employment that 
class members participate in the Plan, the stated purpose of which was to provide 
incentives to encourage long-term service with Apache and affiliates such as 

                                                      
17 Andriuk at para. 67. See also: Martin v. AstraZeneca Pharmaceuticals PLC, 2012 ONSC 2744 (“Martin”) at para 
131 
18 Andriuk at para. 68 
19 Andriuk CA at para. 12 
20 Willott at para. 35; Setoguchi at para. 63 
21 See for example: Jackson, Alberta Municipal, Willott, Spring, Atlantic Lottery Corp. Inc. v. Babstock, 2020 SCC 
19 (“Atlantic Lottery”) and Alberta v. Elder Advocates of Alberta Society, 2011 SCC 24 
22 Decision, at paras. 41 and 44-45 [AR, at p. 51] 
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Apache Canada; and the Plan and Grant Agreements formed part of terms of 
employment with Apache Canada and were a significant component of 
employment remuneration for the class members. (The amended statement of 
claim does not expressly allege that Apache and Apache Canada were common 
employers.) […] 

[44] In any event, as stated above pleadings must be read generously in 
determining whether a cause of action is established. The main point in assessing 
pleadings is whether sufficient facts are pleaded, not whether the cause of action 
is named: Carroll v Purcee Industrial Controls Ltd., 2017 ABQB 211, para 59. 
Here, the facts pleaded show that Apache Canada was a wholly-owned subsidiary 
of Apache, that the Awards were granted under a Plan and pursuant to terms 
established by Apache, they formed part of the class members’ employment 
contracts, that they formed a significant part of their remuneration and that they 
ought to have been honoured by both Apache and Apache Canada/Paramount.  

[45] The test for finding common employers involves broad considerations of 
facts, rather than a single legal test: Waddell v Cintas Corp., [1999] BCJ No. 2404 
(S.C.), para 62. The key factors, it has been observed, are whether two entities 
may be considered a single employer and whether there is common control over 
both entities and both exercise control over the employee: Vaccaro v Twin Cities 
Power-Canada, U.L.C., 2014 ABQB 56, para 80. Based on those factors, the 
pleadings are adequate to make out a cause of action that Apache and Apache 
Canada/Paramount are jointly and severally liable with respect to liability under 
the Plan for the Awards and their cancellation as components of employees’ 
compensation. It is not necessary for present purposes to address whether they 
could be common employers for purposes beyond those obligations.  

(ii) Application of the relevant section 5(1)(a) legal principles to the Plaintiffs’ common 
employer claims against Paramount 

Relevant “common employer” legal principles  

18. In O’Reilly v. ClearMRI Solutions Ltd. 2021 ONCA 385 (“O’Reilly”) the Ontario Court 

of Appeal restated the applicable legal principles in determining if two or more entities 

are common employers.  A summary of the relevant principles is as follows:  

(a)  “The fact that one corporation owns the shares of or is affiliated with another 

does not mean they have common responsibility for their debts, nor common 

ownership of their businesses or assets”;23 

(b) “The fact that corporations are related and coordinate their activities does not, in 

                                                      
23 O’Reilly at para. 44 
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and of itself, change this paradigm. Ontario law rejects a “group enterprise 

theory” under which related corporations that operate closely would, by that very 

fact, be considered to jointly own their businesses or be liable for each other’s 

obligations”;24 

(c)  “Thus, consistent with the doctrine of corporate separateness, a corporation is 

not held to be a common employer simply because it owned, controlled, or was 

affiliated with another corporation that had a direct employment relationship with 

the employee. Rather, a corporation related to the nominal employer will be 

found to be a common employer only where it is shown, on the evidence, that 

there was an intention to create an employer/employee relationship between the 

individual and the related corporation”;25 

(d)  “The conduct most germane to showing an intention that there was an 

employment relationship with two or more members of an interrelated corporate 

group is conduct which reveals that effective control over the employee resided 

with those members: Downtown Eatery, at paras. 32-33”;26 and 

(e) “A written agreement that specifies an employer other than the corporation(s) 

alleged to be the common employers may also be relevant. The extent of its 

relevance depends on how the existence and terms of the written agreement, in 

light of the facts, informs the question of whether there was an intention that 

others were also employers”.27 

The Plaintiffs’ alleged “common employer” pleadings  
do not satisfy section 5(1)(a) of the CPA 

 
19. The learned Chambers Judge erred in concluding that the Plaintiffs’ joint liability 

allegations based on Apache Corporation and Apache Canada (now Paramount) being 

common employers satisfied section 5(1)(a) of the CPA for, inter alia, the following 

reasons:  
                                                      
24 O’Reilly at para. 45 
25 O’Reilly at para. 50 
26 O’Reilly at para. 54 
27 O’Reilly at para. 55 
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(a) While he correctly referred to the principle that the pleadings should be construed 

“generously”,28 he failed to refer to and apply the following additional principles: 

(i) “Rule 13.6 of the Alberta Rules of Court requires that a statement of claim 

contain a succinct statement of the facts upon which the party relies. The 

Rule directs a recitation of the material facts, including those that establish 

the constituent elements of the claim”; 29 and 

(ii) It is not the role of the certification judge to “fill gaps in the pleadings in 

order to satisfy the criteria for certification”;30  

(b) The Plaintiffs did not plead any material facts that support their allegation that 

Paramount was jointly liable for any breach of the Grant Agreements because it 

was a common employer with Apache Corporation for the purposes of these 

agreements;  

(c) The learned Chambers Judge erred in concluding that the following allegations 

were sufficient for the Plaintiffs to be entitled to advance a common employer 

claim in the class proceedings:    

(i) Apache Canada was a wholly-owned subsidiary of Apache Corporation; 

and 

(ii) The Awards: 

(A) were granted pursuant to terms established by Apache Corporation;  

(B) formed part of the Class Members’ employment contracts; 

(C) formed a significant part of their remuneration; and  

(D) ought to have been honoured by both Apache Corporation and 

Apache Canada/Paramount; 

                                                      
28 Decision, at para. 28 [AR, at p. 49] 
29 Andriuk at para. 67. See also: Martin at para 131 
30 Andriuk CA at para. 12 
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(d) As was noted by the Ontario Court of Appeal in O’Reilly: 

(i) “The fact that one corporation owns the shares of or is affiliated with 

another does not mean they have common responsibility for their debts, 

nor common ownership of their businesses or assets”;31 

(ii) “The fact that corporations are related and coordinate their activities does 

not, in and of itself, change this paradigm”;32 and 

(iii) “The conduct most germane to showing an intention that there was an 

employment relationship with two or more members of an interrelated 

corporate group is conduct which reveals that effective control over the 

employee resided with those members”;33 

(e) There are no allegations in the Amended Claim that Apache Corporation 

exercised control over Apache Canada’s employees.  Without these allegations, 

there can be no common employer cause of action; and  

(f) Without the common employer claim, there is no basis for the allegation that 

Apache Canada (now Paramount) is jointly liable for any breach by Apache 

Corporation of the Grant Agreements.  

D. The learned Chambers Judge erred in concluding that Plaintiffs’ unjust enrichment 
allegations against Paramount satisfied section 5(1)(a) of the CPA 

(i) The learned Chambers Judge’s reasons 

20. The learned Chambers Judge found that the Plaintiffs’ unjust enrichment allegations 

against Paramount were sufficient for the purposes of section 5(1)(a) of the CPA:34  

 
[50] The plaintiffs plead the cause of action in unjust enrichment against Apache 
and Apache Canada/Paramount. They rely on the well-established three elements 
of unjust enrichment, namely 1) enrichment of the defendant, 2) a corresponding 
deprivation of the plaintiff and 3) an absence of juristic reason for the enrichment: 

                                                      
31 O’Reilly at para. 44 
32 O’Reilly at para. 45 
33 O’Reilly at para. 54 
34 Decision, at paras. 50-52 [AR, at p. 52] 
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Garland v Consumers’ Gas Co., 2004 SCC 25, para 30.  

[51] The facts pleaded in support of the unjust enrichment claim are that the 
Awards were relied upon by members of the class in their decisions to continue 
working for Apache Canada. Apache and Apache Canada/Paramount gained the 
benefit of the class members’ work without paying the agreed remuneration; and 
the members of the class suffered a corresponding deprivation as a result.  

 
[52] Neither of these defendants dispute that the test for unjust enrichment is 
satisfied as a matter of pleading, and I so find.  
 

21. Paramount did not concede that the Plaintiffs’ allegations concerning unjust enrichment 

satisfied section 5(1)(a) of the CPA. 

 
(ii) Application of the relevant section 5(1)(a) legal principles to the Plaintiffs’ unjust 

enrichment claim against Paramount   

22. This Court in Spring stated as follows:  

[48] Where the plaintiff has a viable claim in tort or contract, a claim for 
restitution generally adds nothing… 

[52]   The claim for restitution can provide no incremental benefit to members of 
the class: … 

If the class members can prove negligent manufacture or design of their tires, they 
will have an adequate remedy in tort. As pointed out in Atlantic Lottery at para. 
68, a class action to pursue a “hollow cause of action” would not further the goals 
of class actions: judicial economy, behavior modification, and access to justice. 
Resolving questions of law by striking claims that have no reasonable chance of 
success is consistent with the objective of “timely and affordable access to the 
civil justice system”: Atlantic Lottery at para. 18. 

23. In Atlantic Lottery Corp. Inc. v. Babstock, 2020 SCC 19, the majority of the Court found 

that an unjust enrichment claim against the defendant could not be certified:  

[71]  Here, I do not have to go beyond the first stage of the analysis. The 
plaintiffs’ own pleadings allege that there was a contract between ALC and the 
plaintiffs under which the plaintiffs paid to play VLTs. A defendant that acquires 
a benefit pursuant to a valid contract is justified in retaining that benefit (Moore, 
at para. 57). Nothing in the pleadings, apart from perhaps the allegations of 
criminal conduct that I have determined are bound to fail, could serve to vitiate 
the alleged contract between the plaintiffs and ALC. It follows that I agree with 
the appellants that the plaintiffs’ unjust enrichment claim has no reasonable 
chance of success. 
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24. The Amended Claim alleges as follows: 35 

72. Apache and/or Paramount have been unjustly enriched as a result of gaining 
the benefit of the dutiful work of the Class and failing to pay or honour 
remuneration owing to the Class for that work. The Class Members have suffered 
a corresponding deprivation in not having their RSUs, Options or PAs honoured 
and paid despite the fact that they bad vested under the terms of the AOCP and 
Grant Agreements. 

73. There is no juristic reason for Apache and for Paramount's unjust enrichment 
and the Class Members' corresponding deprivation. 

25. The Class with be either successful or unsuccessful in their breach of contract claim 

against Apache Corporation under the Grant Agreements. In either case, the Class has 

received all of the compensation they were entitled to, so there is no deprivation to the 

Class Members and no corresponding enrichment of Paramount.   

The learned Chambers Judge suggested that if the Class were to be unsuccessful in their 

breach of contract claim against Apache Corporation, they still might have an unjust 

enrichment claim against Paramount.  With respect, this is incorrect.  There is no scenario 

in which: (a) Paramount is liable to the Plaintiffs; and (b) Apache Corporation is not. The 

Plaintiffs have alleged that the Grant Agreements formed part of their employment 

agreements.  If the Class has no claim against Apache Corporation under the Grant 

Agreements, Paramount received the services it was entitled to under the Class Members’ 

employment agreements (i.e., there is a juristic reason for the enrichment).    If the Class 

has a claim against Apache Corporation under the Grant Agreements, there is no need for 

the unjust enrichment claim against Paramount (i.e., it is a “hollow cause of action”).36  

III. THE LEARNED CHAMBERS JUDGE ERRED IN CONCLUDING THAT THE 
PLAINTIFFS HAD SATISFIED SECTION 5(1)(c) OF THE CPA INSOFAR AS 
ITS CLAIMS AGAINST PARAMOUNT ARE CONCERNED 

A. Relevant legal principles 

26. Section 5(1)(c) of the CPA provides that a Court must be satisfied that “the claims of the 

prospective class members raise a common issue, whether or not the common issue 

                                                      
35 Amended Claim, at paras. 72-73 [AR, at p. 17] 
36 See: Spring at para. 52 
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predominates over issues affecting only individual prospective class members”. 

27. A summary of the relevant legal principles related to section 5(1)(c) is as follows:  

(a) This Court in Warner stated as follows: 

The proposed representative plaintiff must show that there is “some basis 
in fact” for each of the certification requirements and must bring evidence 
to establish them. In conformity with the liberal and purposive approach to 
certification applications, the evidentiary burden is not onerous; it requires 
only a “minimum evidentiary basis”:  

(b) This Court in Spring stated as follows: 

The case law is clear that the evidentiary threshold for certification is very 
low, but as observed in Simpson v Facebook Inc, 2021 ONSC 968 at 
para. 50: “. . . while certification remains a low hurdle it is nonetheless a 
hurdle”. There need only be “some basis in fact” to support the claim. 
Claims should not be certified, however, if there is a complete absence of 
evidence to support the claim; and 

(c) The “some basis in fact” threshold applies to both: (i) the claims being advanced 

by the plaintiff against the defendant; and (ii) the plaintiff’s allegation that issues 

related to claims it has advanced against the defendant are common with issues 

and claims that the proposed members of the class have against the defendant. 37  

As stated recently  in Kuiper v. Cook (Canada) Inc., 2020 ONSC 128: 

26 At paragraphs 98 to 101, the motion judge instructed himself on 
the law with respect to the test under s. 5(1)c, namely, that in the context 
of the common issues criterion, the Appellants must show "some basis in 
fact" for the common issue. The Appellants must show (1) that the 
proposed common issue actually exists, and (2) that the proposed issue 
can be answered in common across the entire class… 

27 As the motion judge stated, the "some basis in fact" standard 
requires the Plaintiff to adduce some evidence demonstrating that 
there is a "colourable claim," or a rational connection between the class 
members as defined, and the proposed common issues. While the standard 
is low, it is not "subterranean". 

                                                      
37 Kuiper v. Cook (Canada) Inc., 2020 ONSC 128 at paras. 26-27; Arenson v. Toronto (City), 2012 ONSC 4488 at 
para. 62; Williams v. Canon Canada Inc., 2011 ONSC 6571 at para. 257; King & Dawson v Government of P.E.I, 
2020 PECA 13 at para. 70; Engen at paras. 56-57; Spring at paras. 22-34 
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[…] 

36   I agree with the motion judge that the two-part test still 
governs the commonality inquiry. [emphasis added] 

28. Accordingly, for the Plaintiffs to satisfy section 5(1)(c) of the CPA, they must establish 

that there is “some basis in fact” for both:  

(a) Their allegations that: 

(i) The Grant Agreements formed part of their employment agreements with 

Apache Canada (now Paramount); and/or 

(ii) Apache Corporation and Apache Canada (now Paramount) were common 

employers in so far as the Grant Agreements were concerned; and 

(b) Their allegations that the issues and related claims identified in subparagraph (a) 

above are common with the proposed members of the Class. 

B. The Plaintiffs’ alleged breach of employment contract claim against Paramount 

(i) Introduction  

29. It is submitted that the learned Chambers Judge erred in failing to consider whether there 

was some basis in fact for the Plaintiffs’ allegation that their Grant Agreements with 

Apache Corporation formed part of their employment agreements with Apache Canada 

(now Paramount). 

30. The focus of learned Chambers Judge’s analysis in paragraphs 62 to 85 of his reasons38 

was the formulation of the common issues related to the Plaintiffs' breach of contract 

arguments against Apache Corporation and Paramount.  

(ii) Application of the section 5(1)(c) principles to the Plaintiffs’ breach of employment 
contract allegations against Paramount  

31. A summary of the evidence the Plaintiffs submitted concerning their allegation that their  

Grant Agreements formed part of their employment agreements is as follows:  

                                                      
38 Decision, at paras. 62-85 [AR, at pgs. 54-58] 
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(a) It was a term of the employment with Apache Canada that they participate in 

Apache Corporation’s Plan;39  

(b) The stated purpose of the Plan was to provide employees with equity-based 

incentives to attract high performing employees and encourage long-term 

employment with Apache and its affiliates; 40  

(c) They entered into the Grant Agreements with Apache Corporation;41  

(d) The unvested restricted stock units were a significant part of their employment 

income and provided a major incentive to continue their employment with 

Apache Canada until they vested; 42 

(e) They have not been compensated for the cancellation of the Unvested Awards, 

nor did they receive any comparable or equitable substitution for them from 

Paramount, Apache Corporation or anyone else; 43 and  

(f) They continued in their same roles after the Share Acquisition Date. 44 

32. Each of the Grant Agreements specifically provides that:45  

(a) By accepting the grant, the employees have agreed to the terms and conditions set 

forth in the Grant Agreements (including the incorporated Plan); and 

(b) Neither the Plan nor the Grant Agreement form part of their employment 

                                                      
39 Flesch Affidavit, at para. 10 [AEKE Tab 1, pgs. 5-6]; Affidavit #1 of Reid Chamberlain filed March 6, 2020 (the 
“Chamberlain Affidavit”) at para. 5 [AEKE Tab 4, p. 188]; Affidavit #1 of Marshall Thompson filed March 6, 
2020 (the “Thompson Affidavit”) at para. 5 [AEKE Tab 2, p. 175]; Affidavit #1 of Tyler Maksymchuk filed 
March 6, 2020 (the “Maksymchuk Affidavit”) at para. 5 [AEKE Tab 3, pgs. 181-182] 
40 Flesch Affidavit at para. 11[AEKE Tab 1, p. 6] 
41 Flesch Affidavit at paras. 10-15 [AEKE Tab 1, pgs. 5-6]; Chamberlain Affidavit at paras. 5-9 [AEKE Tab 4, p. 
188]; Thompson Affidavit at paras. 5-9 [AEKE Tab 2, p. 175]; Maksymchuk Affidavit at para. paras. 5-9 [AEKE 
Tab 3, p. 181-182] 
42 Flesch Affidavit at para. 17 [AEKE Tab 1, p. 7]; Chamberlain Affidavit at para. 11 [AEKE Tab 4, p. 189]; 
Thompson Affidavit at para. 11 [AEKE Tab 2, p. 176]; Maksymchuk Affidavit at para. 11 [AEKE Tab 3, p. 183] 
43 Flesch Affidavit at para. 31 [AEKE Tab 1, p. 9]; Chamberlain Affidavit at para. 15 [AEKE Tab 4, p. 189]; 
Thompson Affidavit at para. 15 [AEKE Tab 2, p. 176]; Maksymchuk Affidavit at para. 15 [AEKE Tab 3, p. 183] 
44 Flesch Affidavit at para. 29 [AEKE Tab 1, p. 9] 
45 Flesch Affidavit, Exhibits “I”, “J”, “K”, “L”, “M”, “N” at s. 15 and Exhibit “O” at s. 16 [AEKE Tab 1, pgs. 86, 
98, 110, 122, 135, 149 and 171] 
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agreement with Apache Canada. 

33. There is no evidentiary basis for the Plaintiffs' allegation that the Grant Agreements 

formed party of their employment agreements. The Plaintiffs have not adduced any 

evidence as to:  

(a) How the Grant Agreements became a part of their employment agreements; 

(b) Whether this was express or implied; and 

(c) If implied, whether it became implied as a result of: (i) custom or usage; (ii) the 

legal incidents of a particular class or kind of contract; or (ii) the presumed 

intention of the parties where the implied term is necessary "to give business 

efficacy" to a contract.46   

The Plaintiffs also refused to answer any questions on the above matters when cross-

examined on their affidavits.47 

34. It is submitted that the learned Chambers Judge erred in concluding that the Plaintiffs had 

satisfied section 5(1)(c) of the CPA in relation to their breach of employment agreement 

claim for, inter alia, the following reasons:  

(a) The fact the Plaintiffs were entitled to participate in Apache Corporation’s Plan 

and receive awards thereunder was insufficient on its own to establish the 

required “some basis in fact” that the Grant Agreements formed part of their 

employment agreements with Apache Canada (now Paramount);  

(b) The unconverted evidence before the Court was that Apache Canada employees 

were  required to accept the terms of the Grant Agreements prior to receiving their 

grants thereunder and this included a specific provision that the Grant Agreements 

                                                      
46 Marshall v. United Furniture Warehouse Limited Partnership, 2013 BCSC 2050, affirmed on appeal in 2015 
BCCA 252 (“Marshall”) at para. 71; M.J.B. Enterprises Ltd. v. Defence Construction (1951) Ltd., [1999] 1 SCR 
619 (“MJB”) at para. 27 
47 Transcript from Examination of S. Flesch dated (the “Flesch Examination”), at p. 68 line 12 to p. 70 line 6 
[AEKE Tab 6, pgs. 212-214]. See also: Flesh Examination, at p. 97 line 15 to p. 99 line 9 [AEKE Tab 6, pgs. 215-
217]. 
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and Plan did not form part of their employment agreements;48   

(c) The learned Chambers Judge erred in concluding that the explicit provision of the 

Grant Agreements that these agreements and the Plan did not form part of the 

Apache Canada employees’ employment agreements could be interpreted in 

manner that would not provide for this. In particular, the learned Chambers Judge 

stated as follows:49  

[75]  … Section 15, most heavily relied upon as excluding the Plan and 
issues relating to the Awards from the employment relationship, states in 
part as follows:  

Terms of Employment. [Original emphasis.] The Plan is a 
discretionary plan. The recipient hereby acknowledges that neither 
the plan [sic] nor this Agreement forms part of his terms of 
employment and nothing in the Plan may be construed as imposing 
on the Company or any Affiliate a contractual obligation to offer 
participation in the Plan to any employee […] 

Interpretation of this section will be an important part of trying the 
common issues. It is certainly arguable that the thrust of this so-called 
exclusion section is to ensure that no employee has the right to participate 
in the Plan, to receive Awards, or once receiving them to receive more, 
rather than to negate any employment relationship between class members 
and Apache. 

[76] Further, there is evidence besides the Plan and Grant Agreements. 
Even where the text of a contract contains no ambiguity, there is always a 
factual matrix that must be considered: Sattva Capital Corporation v 
Creston Moly Corp., 2014 SCC 53, paras 47, 48 and 57-58; Nexxtep 
Resources Ltd. v Talisman Energy Inc., 2013 ABCA 40, paras 20 and 21. 
The plaintiffs testified in their affidavits that the deferred compensation 
under the Plan was provided to Apache Canada employees as part of their 
employment.  

(d) With respect, it is not possible to interpret section 15 of the Grant Agreements50 

in the manner suggested by the learned Chambers Judge.  Section 1551 clearly 

states that “The recipient hereby acknowledges that neither the plan [sic] nor this 

                                                      
48 Flesch Examination, at p. 25, line 5 to p. 26, line 5 [AEKE Tab 6, pgs. 210-211]. 
49 Decision, at paras. 75 – 76 [AR, at p. 56] 
50 Or section 16, with respect to the performance award agreement attached as Exhibit “O” to the Flesch Affidavit 
[AEKE Tab 1, p. 151] 
51 Or section 16, with respect to the performance award agreement attached as Exhibit “O” to the Flesch Affidavit 
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Agreement forms part of his terms of employment …”;52 and 

(e) There was no evidence provided by the Plaintiffs of any “factual matrix”, let 

alone a common one, that would allow a Court to ignore the clear language in the 

Grant Agreements that they did not form part of their employment agreements.   

If the “factual matrix” was not common to the Class Members, this would be a 

compelling reason under section 5(1)(d) of the CPA to refuse to certify this cause 

of action as a class proceeding.   

35. The Plaintiffs also failed to establish that there is some basis in fact for the allegation that 

their breach of employment agreements claims are common with the proposed Class 

Members for, inter alia, the following reasons:  

(a) The Plaintiffs presented no evidence on whether the Apache Canada employment 

agreements were oral, in writing or partially oral and partially in writing.  The 

terms of those employment agreements would be relevant to the issue of whether 

the Grant Agreements formed part of them.  If these employment agreements are 

not the same, then these issues are not common to the Class Members;  

(b) There was no evidence provided by the Plaintiffs of a common “factual matrix” 

for the purposes of interpreting the employment agreements and Grant 

Agreements.   As stated above, if the “factual matrix” was not common to the 

Class Members this would be a compelling reason to refuse to certify this cause of 

action as a class proceeding; and   

(c) If the allegation that the Grant Agreements formed part of the Class Members’ 

employment agreements is based on a implied term, the Plaintiffs presented no 

evidence on whether this was because of: (i) custom or usage; (ii) the legal 

incidents of a particular class or kind of contract; or (ii) the presumed intention of 

the parties where the implied term is necessary "to give business efficacy" to a 

contract,53 and how all of the issues and facts related to this would be common to 

                                                      
52 Flesch Affidavit, Exhibits “I”, “J”, “K”, “L”, “M”, “N” at s. 15 and Exhibit “O” at s. 16 [AEKE Tab 1, pgs. 86, 
98, 110, 122, 135, 149 and 171] 
53 Marshall at para. 71; MJB at para. 27 
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the Class. 

C. The Plaintiffs’ alleged “common employer”/joint liability claim against Paramount 

(i) Introduction  

36. It is submitted that the learned Chambers Judge also erred in failing to consider whether 

there was some basis in fact for the Plaintiffs’ allegation that Paramount was jointly liable 

with Apache Corporation under the Grant Agreements because they were common 

employers for the purposes of those agreements.   

37. As noted above, it is Paramount’s position that the Plaintiffs failed to satisfy section 

5(1)(a) of the CPA in relation to their common employer claim.  If this is accepted by this 

Court, there is no need to consider section 5(1)(c). 

(ii) Application of the section 5(1)(c) principles to the Plaintiffs’ common employer/joint 
liability allegations against Paramount  

38. In addition to the fact that Apache Canada was a subsidiary of Apache Corporation the 

Plaintiffs relied upon the following in support of their position that there is some basis in 

fact under section 5(1)(c) for their allegation that Apache Canada (now Paramount) was a 

party to the Grant Agreements because they are common employers: 

(a) Apache Corporation directed human resources policies at Apache Canada;54  

(b) Apache Corporation directed the compensation of Apache Canada employees, 

including the Awards;55  

(c) Apache Corporation approved Awards granted to employees;56 and  

(d) The amount of long-term compensation received by Apache Canada employees 

was determined by Apache Corporation's policy with input from Apache 

                                                      
54 Transcript of Cross-Examination of Greg Byrgesen on February 12, 2021 ("Byrgesen Transcript") at p. 10, line 
26 to p. 11, line 2  [AEKE Tab 7, pgs. 220-221] 
55 Byrgesen Transcript at p. 11, lines 3-14.  [AEKE Tab 7, p. 221] 
56 Byrgesen Transcript at p. 11, lines 15 – p. 12, line 4.  [AEKE Tab 7, pgs. 221-222] 
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Canada.57 

39. As noted above, the Plaintiffs objected during cross-examination to questions regarding 

Apache Corporation and Apache Canada (Paramount) being “common employers”.58 

40. The uncontroverted evidence is that: 

(a) Apache Canada employees generally understood that the Awards were provided 

by Apache Corporation and not Apache Canada, and they were entering into the 

Grant Agreements with Apache Corporation and not Apache Canada;59 

(b) The Apache Canada employees were required to accept the terms of the Grant 

Agreements prior to receiving their grants thereunder;60    

(c) The Grant Agreements were entered into between the Class Members and Apache 

Corporation;61 and 

(d) The Grant Agreements stated “the Recipient hereby acknowledges that neither the 

plan nor this Agreement forms part of his terms of employment”. 62 

41. It is submitted that the learned Chambers Judge erred in finding that there was some basis 

in fact for the Plaintiffs’ allegation that Apache Canada  (now Paramount) was jointly 

liable with Apache Corporation for any breach by it of the Grant Agreements because 

they were common employers for the following reasons:  

(a) A stated in O’Reilly:  

Thus, consistent with the doctrine of corporate separateness, a corporation 
is not held to be a common employer simply because it owned, controlled, 
or was affiliated with another corporation that had a direct employment 
relationship with the employee. Rather, a corporation related to the 

                                                      
57 Byrgesen Transcript at p. 12, lines 5 – 14  [AEKE Tab 7, p. 222] 
58 Flesch Examination at p. 10, line 13 to p. 11, line 15 [AEKE Tab 6, pgs. 208-209]. 
59 Byrgesen Affidavit, para. 11 [AEKE Tab 5, p. 195] 
60 Flesch Examination, at p. 25, line 5 to p. 26, line 5 [AEKE Tab 6, pgs. 210-211] 
61 Flesch Affidavit, at paras. 14, 21, and 22 and Exhibits “I”, “J”, “K”, “L”, “M”, “N” and “O” [AEKE Tab 1, pgs. 
6-8 and 75-277] 
62 Flesch Affidavit, Exhibits “I”, “J”, “K”, “L”, “M”, “N” at s. 15 and Exhibit “O” at s. 16 [AEKE Tab 1, pgs. 86, 
98, 110, 122, 135, 149 and 171] 
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nominal employer will be found to be a common employer only where it 
is shown, on the evidence, that there was an intention to create an 
employer/employee relationship between the individual and the related 
corporation” [emphasis added]; 63 

(b) While Apache Corporation may have some control over the compensation paid by 

Apache Canada to its employees, there is no evidence that (i) Apache Corporation 

had any control over the day-to-day activities of Apache Canada’s employees; or 

(ii) there was any intention to create an employer/employee relationship between 

Apache Corporation and the employees of Apache Canada; and 

(c) Most importantly, the Grant Agreements specifically provided that they did not 

form part of the Apache Canada employees’ employment agreements. 64  This is a 

clear and unequivocal indication that Apache Corporation and the Apache Canada 

employees who entered into the Grant Agreements did not intend for the Grant 

Agreements to form part of their employment agreements with Apache Canada 

(now Paramount).      

D. The Plaintiffs’ alleged unjust enrichment claim against Paramount 

(i) Introduction  

42. Again, it does not appear that the learned Chambers Judge considered whether there was 

some basis in fact for his suggestion that if the Plaintiffs are not entitled to compensation 

from Apache Corporation because it refused to vest their Unvested Awards, then 

Paramount has been unjustly enriched.  

43. In response to the Appellant's submissions that (a) there can be no unjust enrichment 

claim against Paramount if the Class fails in its breach of Grant Agreement claim against 

Apache Corporation; and (b) in the alternative, there is no need for the unjust enrichment 

claim if the Class is successful with its breach of Grant Agreement claim against Apache 

Corporation, the learned Chambers Judge stated:65  

                                                      
63 O’Reilly at para. 50 
64 Flesch Affidavit, Exhibits “I”, “J”, “K”, “L”, “M”, “N”  at s.15, and Exhibit “O” at s.16 [AEKE Tab 1, pgs. 86, 
98, 110, 122, 135, 149 and 171] 
65 Decision, at paras. 90-91 [AR, at pgs. 58-59] 
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[90] As indicated above, an action in unjust enrichment requires enrichment of the 
defendant, a corresponding deprivation of the plaintiff and an absence of juristic 
reason for the enrichment. The defendants argue that based on the evidence, 
which includes what they consider exclusionary language in the contracts, there is 
a juristic reason for any enrichment. According to their argument, the plaintiffs 
will succeed in their contractual claims based on the terms of the contracts; if they 
fail, the contracts in effect justify the enrichment and constitute a juristic reason. 
“Contract trumps unjust enrichment,” as the phrase goes: McInnes, The Canadian 
Law of Unjust Enrichment and Restitution (Markham, Ont. LexisNexis, 2014), at 
643.  

[91] While that argument might succeed, this is not the time to decide it. It would 
require findings on all competing contractual interpretations and determine broad 
questions such as whether an unsuccessful contractual claim against one 
defendant bars an unjust enrichment claim against another, and whether the scope 
of the contracts are coterminous with the issues in the unjust enrichment claim.  

44. It is submitted that the learned Chambers Judge erred in speculating that there might be 

some scenario under which an unjust enrichment claim might succeed without some basis 

in fact for concluding that this could occur. It is clear that if the Unvested Awards were 

validly cancelled by Apache Corporation in accordance with the terms of the Grant 

Agreements (including the Plan), then the Class does not have an unjust enrichment claim 

against Paramount or Apache Corporation.  

E. Paramount’s alternative submissions based on the reasoning of Associate Chief 
Justice Rooke in Setoguchi and Engen 

45. Should this Court conclude that the “some basis in fact” threshold under section 5(1)(c) 

of the CPA only applies to the issue of whether the issues and related facts set out in the 

Plaintiffs’ pleadings are common to the proposed Class, Paramount submits, in the 

alternative, as follows: 

(a) This Court should adopt the reasoning of Justice Rooke in Setoguchi66 and 

Engen67 that there is an evidentiary requirement under section 5(1)(a) of the CPA; 

and  

(b) Its submissions above related to the requirement under section 5(1)(c) for some 

basis in fact for the Plaintiffs claims against Paramount are repeated and adopted 
                                                      
66 Setoguchi at paras. 62-72 
67 Engen at para. 22 
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for the purposes of section 5(1)(a) of the CPA.  

IV. THE LEARNED CHAMBERS JUDGE ERRED IN CONCLUDING THAT THE 
PLAINTIFFS HAD SATISFIED SECTIONS 5(1)(d) AND 5(2) OF THE CPA 
INSOFAR AS ITS CLAIMS AGAINST PARAMOUNT ARE CONCERNED 

A. Introduction  

46. Sections 5(1)(d) and (2) of the CPA state as follows:  

5(1) In order for a proceeding to be certified as a class proceeding on an 
application made under section 2 or 3, the Court must be satisfied as to each of 
the following: 

(d) a class proceeding would be the preferable procedure for the fair and efficient 
resolution of the common issues; […] 

(2)  In determining whether a class proceeding would be the preferable procedure 
for the fair and efficient resolution of the common issues, the Court may consider 
any matter that the Court considers relevant to making that determination … 

47. The learned Chambers Judge stated in his reasons as follows:68 

[121]  In my view, the addition of proportionality as an express factor is a useful 
corrective to what Perell J. identifies as a tendency to certify every cause of action 
merely because it meets the basic criteria. However, it must be used with caution, 
and I am not convinced it justifies refusing certification of Paramount as a 
defendant in this case. 

[…] 

[125] Unlike in Berg and Setoguchi, I am not convinced that the inclusion of 
Paramount is a redundancy that tends against the objectives of the preferability 
criterion. 

48. It is submitted that the learned Chambers Judge erred in concluding the Plaintiffs had 

satisfied section 5(1)(d) and 5(2) of the CPA. 

B. Relevant legal principles for determining if the Plaintiffs have satisfied section 
5(1)(d) of the CPA 

49. In Setoguchi, Associate Chief Justice Rooke stated as follows:   

                                                      
68 Decision, at paras. 121 and 125 [AR, at p, 64] 
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[119] In Berg, Perell J., at paras 187-8, added a new factor to preferability, 
namely proportionality, recognizing the cultural change in Hryniak (as I raised 
earlier in these Reasons). At some length he said:  

And one should now add to the preferable procedure factors the factor of 
the relationship between access to justice, which is the preeminent concern 
of class proceedings, and proportionality in civil procedures. The 
importance of proportionality to access to justice was recently expressed 
by the Supreme Court of Canada in Hryniak v. Mauldin ... at paras. 1-2, 
27 … 

[120] Perell J. importantly went on further and in detail, at paras. 195 -206, to 
deny the causes of action of contract and negligence, among others, in favour of 
statutory breach and another (irrelevant here), saying this:  

In the immediate case, the Plaintiffs bring six causes of action to answer 
the one critical question and the Defendants concede that the Plaintiffs 
have properly pleaded their causes of action... However, the Defendants 
submit that [certain] ...causes of action ... are redundant and add 
unnecessary and burdensome complexity to the claim....  

The redundant causes of action cause enormous problems of 
manageability....  

In my opinion, it is inimical to the access to justice principles of the 
[Ontario Act] to succumb to the argument that it would be simply unjust 
and unfair to deny the Class Members the opportunity to prove all the 
claims they have that satisfy the criteria for certification without regard to 
whether they actually need to prove all those claims in order to achieve 
access to justice. 

C. Application of the section 5(1)(d) and 5(2) principles to this case 

50. It is submitted that learned Chambers Judge erred in concluding that certifying the 

Plaintiffs’ allegations against Paramount as a class action would be a preferable 

procedure for, inter alia, the following reasons: 

(a) The Plaintiffs’ breach of the Grant Agreements claim against Apache Corporation 

is straightforward.  Apache Corporation has conceded that it should be the subject 

matter of a class action;  

(b) If the Class Members succeed with their claim against Apache Corporation, they 

will be paid any damages they are entitled to; 
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(c) If the Class Members are unsuccessful in their action against Apache Corporation 

under the Grant Agreements, they have no claim against Paramount; and 

(d) The Plaintiffs’ claims against Paramount would increase the complexity of the 

class proceeding, slow down the pre-trial process, and increase the amount of time 

the Court would have to spend dealing with these proceedings for, inter alia, the 

following reasons:  

(i) As noted above, there are various potential material individual issues 

related to the Plaintiffs’ allegation that the Grant Agreements formed part 

of the Class Members’ employment agreements, including (A) the terms 

of each employee’s employment agreements, (B) if the allegation relates 

to an implied term of the employment agreements, the factual basis on 

which this occurred, (C) the relevant factual matrix for each employee, 

and (D) section 15 of the Grant Agreements69 which specifically provides 

that the Grant Agreement do not form part of the terms of employment 

(i.e., in particular, any allegation that this provision is not enforceable 

because it was not sufficiently brought to the attention of each Class 

Member); 

(ii) Approximately 95 employees executed the Releases. There is a material 

risk that there will be individual issues associated with the Releases (for 

example, if the Class Members who executed the Releases elected to take 

the position that the Releases were unenforceable); and 

(iii) The Plaintiffs have alleged the “Class did not receive compensation or 

substitution on an equitable basis for their cancelled awards”.70  The 

former Apache Canada employees received the Paramount Awards, as 

detailed above.71  Again, there is a very material risk that there will be 

individual issues associated with whether the Paramount Awards were 

                                                      
69 Or section 16, with respect to the performance award agreement attached as Exhibit “O” to the Flesch Affidavit 
[AEKE Tab 1, p. 151] 
70 Amended Claim, at paras. 52 and 72-73 [AR, at pgs. 13 and 17] 
71 Byrgesen Affidavit, at paras. 17-23 [AEKE Tab 5, pgs. 196-197] 
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adequate compensation for any failure of Apache Corporation to vest the 

Unvested Awards. 

51. In summary, if the Plaintiffs are allowed to proceed with a class action against Paramount 

(a) there is a significant risk of a material delay because of a requirement to resolve 

individual issues that only relate to claims against Paramount; (b) there is no additional 

benefit to the Class bringing its redundant cause of actions against Paramount; and (c) 

there will be a material adverse impact on the Class and the administration of justice. 

PART 5 – RELIEF SOUGHT 

52. Paramount seeks the following orders: 

(a) The within Appeal be allowed and the decision of the learned Chambers Judge to 

certify a class action against Paramount be overturned; 

(b) In the alternative, the common issues certified against Paramount by the learned 

Chambers Judge be set aside and replaced with those set out in Appendix “A” to 

Apache Corporation’s factum;  

(c) Costs in favour of the Appellant for this Appeal and the application below; and 

(d) Such further relief as may be granted to the Appellant. 

Estimate of time required for the oral argument:  45 minutes 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 19th DAY OF JANUARY 2022. 

  

Per:_____________________________________ 
John A. Legge and D. Robb Beeman 

Lawyers for the Appellant, Paramount Resources Ltd. 
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