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I.

INTRODUCTION

1.

Apache Corporation (Apache) and the individual director defendants (the Directors)

agree with the Plaintiffs that this Action, at least as against Apache and the Directors, hinges
entirely on the interpretation and application of a contract: the Apache Omnibus Compensation
Plan (AOCP) and the Grant Agreements promulgated under it.
2.

Apache and the Directors agree that this claim can be an appropriate claim for

certification as a class action, at least as against Apache and the Directors. The disagreement
between the parties, however, centres on what the proposed class definition and common
issues should be, given the prerequisites for certification under section 5(1) of the Class
Proceedings Act, RSA 2003, c C-16.5 (the CPA).
3.

On their face, the proposed class and common issues presented by the Plaintiffs will not

create an efficient or fair process for the determination of the interpretation of the AOCP and
the legal effects flowing from that interpretation and application to the class members. Simply
stated, the common issues proposed by the Plaintiffs will not result in a class action that meets
the requirement of being the preferable procedure for determining the issues between the
parties.
4.

In their brief the Plaintiffs correctly point out their claim concerns “the interpretation of

a limited number of words in a common contract”. However, rather than present proposed
common issues that directly and properly address the matters in issue, they present needlessly
vague and imprecise common issues. This will not lead to a preferable, efficient, or fair process,
and will result in the needless waste of legal and judicial resources.
5.

The proposed class definition presented by the Plaintiffs is also needlessly imprecise and

references a date that has no legal effect in regard to the claims advanced.
6.

The proposed common issues of the Plaintiffs appear to derive from what is clearly an

incomplete reading of the operative terms of the AOCP. This is not a matter of interpretation
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- 2 -or application of the AOCP. Rather, the Plaintiffs simply omit certain key terms of the AOCP in
how they present the issues for certification.
7.

The Plaintiffs also propose certain common issues that are not at all common, are

inherently individualistic, and are not appropriate for certification.
8.

Apache and the Directors therefore propose the following class definition and common

issues are appropriate for certification in this matter, meet the requirements of section 5(1) of
the CPA, and this Honourable Court should define the class and certify the common issues as
follows:
Proposed Class: All employees of Apache Canada Ltd. as of August 16, 2017 and
who were then participating in Apache Corporation’s Omnibus Compensation
Plan, had outstanding Awards (as defined in Apache Corporation’s Omnibus
Compensation Plan), and who became employees of Paramount Resources Ltd.
Proposed Common Issues:
Breach of Contract Claims
1.
As a matter of Texas law, under either the Apache Corporation 2011
Omnibus Equity Compensation Plan (the “2011 AOCP”) or the Apache
Corporation 2016 Omnibus Equity Compensation Plan (the “2016 AOCP”,
together with the 2011 AOCP, the “AOCP”), does Apache Corporation owe any
contractual duties to the Class Members?
2.
As a matter of Texas law, under the AOCP, do William C. Montgomery,
Annell R. Bay, Daniel W. Rabun, Rene R. Joyce and Charles J. Pitman (together,
the “Director Defendants”) owe any contractual duties to the Class Members?
3.
As a matter of Texas law, under section 2.1(e) of the 2011 AOCP, 2.1(f) of
the 2016 AOCP, section 12 of the 2011 AOCP, section 13 of the 2016 AOCP, and
any of the Grant Agreements issued under the AOCP, did the sale of Apache
Canada Ltd. to Paramount Resources Ltd. constitute a “Change of Control of the
Company” as defined?
4.
As a matter of Texas law, despite the sale of Apache Canada Ltd. to
Paramount Resources Ltd., did the Class Members remain “Eligible Persons” as
defined in section 2.1(i) of the 2011 AOCP or section 2.1(k) of the 2016 AOCP in
order to be entitled to unvested Performance Awards or Restricted Stock Units?
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As a matter of Texas law, did the sale of Apache Canada Ltd. to
Paramount Resources Ltd. trigger the requirements of section 13 of the 2011
AOCP and section 14 of the 2016 AOCP?
a.

If the requirements were triggered, were the requirements of
section 13 of the 2011 AOCP and the requirements of section 14
of the 2016 AOCP breached by the Defendants, or any of them?

6.
As a matter of Texas law, under sections 2.1(f), 3.1, 3.4(a), 4.8 and 16 of
the 2011 AOCP, and under sections 2.1(g), 3.1, 3.4(a), 4.8, and 17 of the 2016
AOCP, did the Director Defendants have sole discretion to interpret, administer,
modify, change and terminate the AOCP?
a.

If yes, pursuant to Texas law, does this create a complete defence
to any claim by the Plaintiffs under the 2011 AOCP and the 2016
AOCP against the Director Defendants?

7.
As a matter of Texas law, did the Defendants owe the Class Members any
duties of good faith and fair dealing in the discharge of the AOCP?
a.

If the Defendants did owe these duties to the Class Members, did
the Defendants, or any of them breach any such duties?

Breach of Fiduciary Duty Claims
8.
As a matter of Texas law, did the Director Defendants owe a fiduciary
duty to the Class Members arising from section 13 of the 2011 AOCP or section
14 of the 2016 AOCP?
a.

If yes, did the Director Defendants breach that duty to the Class
Members?

II.

EVIDENCE

9.

The evidence on record on this certification application is:
(a)

Affidavit of the Plaintiff, Stephen Flesch (Flesch), sworn February 21, 2020
(Flesch Affidavit);

(b)

Affidavit of the Plaintiff Marshal Thompson (Thompson), sworn February 20,
2020 (Thompson Affidavit);

(c)

Affidavit of the Plaintiff, Tyler Maksymchuk (Maksymchuk), sworn February 20,
2020 (Maksymchuk Affidavit);
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Affidavit of the Plaintiff, Reid Chamberlain (Chamberlain), sworn February 21,
2020 (Chamberlain Affidavit);

(e)

Affidavit of Michelle Dietz, sworn February 20, 2020 (Dietz Affidavit);

(f)

Transcript of cross examination of Flesch on his affidavit, held on January 7, 2021
(Flesch Transcript);

(g)

Transcript of cross examination of Thompson on his affidavit, held on January 7,
2021 (Thompson Transcript);

(h)

Affidavit of Lynn Bailey, sworn January 21, 2021 (Bailey Affidavit), filed by the
Defendants, Apache Corporation, William C. Montgomery, Annell R. Bay, Daniel
W. Rabun, Rene R. Joyce and Charles J. Pitman;

(i)

Affidavit of Greg Byrgesen, sworn January 21, 2021 (Byrgesen Affidavit) filed by
the Defendant, Paramount Resources Ltd.; and

(j)

Transcript of cross examination of Greg Byrgesen on his affidavit, held on
February 12, 2021 (Byrgesen Transcript).

III.

FACTS

A.

The Sale of Apache Canada to Paramount

10.

Apache Corporation (Apache) is a Houston based international oil and gas company,

with subsidiaries and operations throughout the world.1
11.

Apache Canada Ltd. (Apache Canada) was an indirect, wholly owned subsidiary of

Apache, engaged in petroleum and natural gas exploration and production in Canada, primarily
in Alberta.2
12.

The Directors were directors of Apache on August 16, 2017. At no time were any of the

Directors directors of Apache Canada. The Directors are not parties to the AOCP or the
agreements promulgated thereunder. The Directors were all members of the Apache
Management Development and Compensation Committee (the MDCC) in August 2017.

1
2

Flesch Affidavit, para 2; Byrgesen Affidavit, para 16
Flesch Affidavit, para 3; Byrgesen Affidavit, para 18
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Through an amalgamation beginning on August 16, 2017, all of the shares of Apache

Canada were acquired by a subsidiary of Paramount Resources Ltd. (Paramount), and by
January 1, 2018, through a series of transactions, Apache Canada was amalgamated into
Paramount.3
14.

Prior to the amalgamation, certain Apache Canada employees participated in the AOCP.

Generally, this plan allowed certain employees to receive varying amounts of Restricted Stock
Units (RSUs), Stock Options (Options), and Performance Awards (PAs) (collectively, the
Awards)4, all of Apache stock. The granting, amount and value of these Awards varied among
the employees.5
15.

The Grant Agreements provide that the Awards terminate on the employee’s

termination of employment except in certain specific circumstances.6
16.

Following the acquisition of Apache Canada by Paramount, the awards granted pursuant

to the 2011 Apache Omnibus Compensation Plan (the 2011 AOCP) and the 2016 Apache
Omnibus Compensation Plan (the 2016 AOCP) (collectively, the AOCP) were cancelled.7
B.

The AOCP and the Grant Agreements are Expressly Governed by Texas Law

17.

The AOCP and the corresponding agreements for each of the Awards (the Grant

Agreements) are expressly governed by Texas law:
The Plan and all agreements hereunder shall be construed in accordance with
and governed by the laws of the state of Texas.8
C.

The Grant Agreements and the Granting of the Awards

3

Byrgesen Affidavit, para 18 and 19; Dietz Affidavit, para 4, 5, 6, Exhibits B, C, D, H
Plaintiffs’ Amended Statement of Claim, filed on September 11, 2019 (Amended Statement of Claim) para 59
5
Byrgesen Transcript, page 12, line 13 to page 13, line 7; Flesch Transcript, page 21, line 18 to page 22, line 8;
Flesch Transcript, page 47, line 15 to 22
6
For example, Flesch affidavit, Exhibit I “Vesting Period” and sections 2 and 3(a), Exhibit G “Eligible Persons”
7
Thompson Affidavit, para 16; Maksymchuk Affidavit, para 15, Chamberlain Affidavit, para 13
8
Flesch Affidavit, Exhibit F (2011 AOCP) section 17.4, Exhibit G (2016 AOCP) section 18.4
4
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The Awards were granted by way of notices (Award Notices), and each type of Award

Notice had its own specific Grant Agreement that was provided with the Award Notice,9 being
the RSU Agreements, the Option Agreements and the PA Agreements. The Grant Agreements
were between the employee and Apache.10 The Grant Agreements were attached to and
formed part of each of the Award Notices.11
19.

Each of the Award Notices provide that the granting of the Awards was always subject

to the AOCP.12
20.

Further, each of the Grant Agreements stipulate that the AOCP is discretionary, and that

the employee acknowledged that neither the AOCP nor the Grant Agreement forms part of
their terms of employment:
15. Terms of Employment. The Plan is a discretionary plan. The Recipient hereby
acknowledges that neither the Plan nor this Agreement forms part of his terms
of employment and nothing in the Plan may be construed as imposing on the
Company or any Affiliate a contractual obligation to offer participation in the
Plan to any employee of the Company or any Affiliate. The Company or any
Affiliate is under no obligation to grant further Stock to any Recipient under the
Plan. The Recipient hereby acknowledges that if he ceases to be an employee of
the Company or any Affiliate for any reason or no reason, he shall not be entitled
by way of compensation for loss of office or otherwise howsoever to any sum. 13
[emphasis added]
21.

The Grant Agreements also specifically state that the granting of an Award does not

confer any right with respect to the continuation of the employee’s employment.14

9

Flesch Affidavit, para 13, 15, 19, 20, 21, 22; Thompson Affidavit, para 8, 13, 15; Maksymchuk Affidavit, para 8;
Chamberlain Affidavit, para 8
10
Byrgesen Affidavit, para 11(d)
11
Flesch Affidavit, para 14
12
See for example Flesch Affidavit, Exhibit L (RSU Award Notice/RSU Agreement), N (Option Award
Notice/Option Agreement), O (PA Award Notice/PA Agreement)
13
See for example Flesch Affidavit, Exhibit L (RSU Award Notice/RSU Agreement) (section 15), N (Option Award
Notice/Option Agreement) (section 15), O (PA Award Notice/PA Agreement) (section 16)
14
See for example Flesch Affidavit, Exhibit L (RSU Award Notice/RSU Agreement) (section 10), N (Option Award
Notice/Option Agreement) (section 10), O (PA Award Notice/PA Agreement) (section 11)
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The RSU Agreement and the PA Agreement provide that in order to receive the Award,

the employee must be an “Eligible Person” at the end of the performance period set out in the
Award Notice.15 “Eligible Person” is defined in the AOCP as those employees who are
employees of the Company or of any Affiliates who are designated as Eligible Persons by the
MDCC.16
23.

The AOCP and the Grant Agreements provide for certain events occurring after a

“Change of Control”, as defined. The “Change of Control” provision refers to a change of
control of the “Company”, which is defined as Apache Corporation, together with its Affiliates,
except where the context otherwise requires17 [emphasis added].
24.

If there is a Change of Control, the AOCP and the Grant Agreements provide for

accelerated vesting of the Awards, but only if the specific employee then later undergoes either
an “Involuntary Termination” or a “Voluntary Termination With Cause”, both as defined in the
AOCP and the Grant Agreements.18 For example, the 2016 AOCP states:
Change of Control
13.1 In General. In the event of the occurrence of a Change of Control of the
Company and unless otherwise provided in an applicable Award Agreement:
(a) Without further action by the Committee or the Board,
all outstanding Options shall fully vest upon the Participant’s Involuntary
Termination or Voluntary Termination with Cause occurring on or after a
Change of Control. Such newly vested Options shall be fully exercisable as of the
date of the Involuntary Termination or Voluntary Termination with Cause on or
after a Change of Control occurs.
(b) Without further action by the Committee or the Board,
all unvested Restricted Stock Awards and Restricted Stock Units shall fully vest
upon the Participant’s Involuntary Termination or Voluntary Termination with
Cause occurring on or after a Change of Control. …
15

See for example Flesch Affidavit, Exhibit L (RSU Award Notice/RSU Agreement), O (PA Award Notice/PA
Agreement)
16
Flesch Affidavit, Exhibit G (2016 AOCP), section 2.1(i); Exhibit F (2011 AOCP) section 2.1(i)
17
Flesch Affidavit, Exhibit G (2016 AOCP), section 1.1; Exhibit F (2011 AOCP), section 1.1 [emphasis added]
18
Flesch Affidavit, Exhibit G (2016 AOCP), section 13; Exhibit F (2011 AOCP), section 12
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25.

The Grant Agreement contain slightly different terms regarding a Change of Control, but

are consistent that acceleration only occurs in the event of an employee’s Involuntary
Termination or Voluntary Termination with Cause.19
26.

The Grant Agreements also provide for situations in which the Awards will continue to

vest following retirement, but the Grant Agreements differ on what conditions need to be met
on retirement in order for the Awards to continue to vest.20
27.

Following receipt of the Award Notice, the employee had to accept the Award.21 The

Award had to be accepted by the employee through an electronic acceptance which required
the employee to read the Grant Agreement and accept and acknowledge its terms, conditions,
exclusions and limitations.22 Thompson stated that he believes that he accepted all of his
Awards,23 and that he read portions of the Grant Agreements and Award Notices before he
accepted them, particularly the sections regarding the amount of the Awards granted and the
date.24 Thompson states that be believes that he generally understood the Grant Notices and
RSU Agreements.25 Flesch stated that he understood that the granting of his RSU Awards was
subject to and in accordance with the terms of the AOCP.26
28.

Following the employee’s indication of acceptance of the terms of the Grant Agreement,

the Awards were deposited into the employee’s Fidelity account. The Awards would show as

19

See for example, Flesch Affidavit, Exhibits L (RSU Award Notice/RSU Agreement) (section 4), N (Option Award
Notice/Option Agreement) (section 4(e)), O (PA Award Notice/PA Agreement) (section 5)
20
See for example, Flesch Affidavit, Exhibits L (RSU Award Notice/RSU Agreement) (sections 3(b) and 5), N (Option
Award Notice/Option Agreement) (sections 4(a) and 5), O (PA Award Notice/PA Agreement) (sections 4(c) and 6)
21
Flesch Affidavit, Exhibit I (RSU Award Notice/RSU Agreement) (page 182 in PDF); Flesch Transcript, page 25, line
5 to page 26, line 5
22
Byrgesen Affidavit, para 12(c)
23
Thompson Transcript, page 18, line 22 to 24
24
Thompson Transcript, page 18, line 9 to 21
25
Thompson Transcript, page 33, line 8 to 15
26
Flesch Transcript, page 65, line 14 to page 66, line 5
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could either hold the Awards or sell them.27
D.

The Proposed Class Members

29.

Following the sale of Apache Canada to Paramount, the majority of the employees

continued in their existing positions with the same duties and responsibilities that they had
prior to the sale of Apache Canada to Paramount, but some employees retired or otherwise left
their employment after the sale of Apache Canada to Paramount. 28 All four of the Plaintiffs
continued their employment with Paramount following the sale, but since then, three of the
Plaintiffs (Thompson, Maksymchuk and Chamberlain) have resigned from Paramount, and one
of the Plaintiffs (Flesch) has retired from Paramount.29
30.

Every employee had a different target percentage for long term compensation which

drove the formula for each of the different RSUs, Options, PAs to be awarded to any
employee.30 This formula depended on a variety of factors including the length of the
employee’s employment, their job position, their performance, their responsibilities, whether
they were a field or office employee, and would have depended on what type of long term
incentive program was in place during their employment.31 Not all employees received all three
of the Awards, being RSUs, Options, and PAs.32 PAs were calculated based on the base salary of
employees.33 Employees were granted varying amounts of RSUs each year.34
31.

The Plaintiffs all held different positions within Apache Canada,35 and all worked for

Apache Canada for varying lengths of time.36 Apache Canada employees received varying base

27

Flesch Affidavit, para 15; Thompson Affidavit, para 9; Maksymchuk Affidavit, para 9; Chamberlain Affidavit, para

9
28

Flesch Affidavit, para 30
Flesch Affidavit, para 6; Thompson Affidavit, para 2; Maksymchuk Affidavit, para 2; Chamberlain Affidavit, para 2
30
Byrgesen Transcript, page 12, line 13 to page 13, line 7
31
Byrgesen Affidavit, para 13
32
Flesch Transcript, page 21, line 18 to page 22, line 8; Flesch Transcript, page 47, line 15 to 22; see also
Maksymchuk and Chamberlain Affidavits
33
Flesch Affidavit, Exhibit O (PA Award Notice/PA Agreement)
34
Thompson Transcript, page 14, line 14 to 25; page 29, line 9 to 21
35
Flesch Affidavit, para 6; Thompson Affidavit, para 2; Maksymchuk Affidavit, para 2; Chamberlain Affidavit, para 2
29
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salaries in 2016 and 2017, and different discretionary bonuses.38
32.

Flesch received all three types of Awards while employed at Apache Canada, being

RSUs, Options, and PAs, which vested on different dates, in varying amounts, and with varying
vesting periods.39
33.

Thompson also received all three types of Awards while employed at Apache Canada,

being RSUs, Options, and PAs, which vested on different dates and in varying amounts and with
varying vesting periods.40
34.

Maksymchuk received Options and RSUs while employed at Apache Canada, which

vested on different dates, in varying amounts, and with varying vesting periods.41
35.

Chamberlain received only RSUs while employed at Apache Canada which vested on

different dates, in varying amounts, and with varying vesting periods.42
36.

The Apache stock is publicly traded, and the stock price changes over time.43

E.

Former Apache Canada Employees Received Incentive Awards from Paramount

37.

In the fall of 2017, each former Apache Canada employee received an award under

Paramount’s Cash Bonus and Restricted Share Unit Plan (the CBRSUP), and eligible employees
were provided with a Paramount Stock Option Grant (Paramount Options).44 All of the

36

Flesch Affidavit, para 6; Thompson Affidavit, para 2; Maksymchuk Affidavit, para 2; Chamberlain Affidavit, para 2
Flesch Transcript, page 20, line 15 to page 21, line 6
38
Flesch Transcript, page 19, line 11 to 21; page 19, line 22 to page 20, line 14; Thompson Transcript, page 13, lines
2 to 11; page 13, lines 15 to 18
39
Flesch Affidavit, Exhibits I, J, K, L, M, N, O; Flesch Transcript, Exhibits 1, 2, 3, 4
40
Thompson Affidavit, Exhibits A, B, C, D; Thompson Transcript, Exhibits 1, 2, 3, 4, 5, 6, 7
41
Maksymchuk Affidavit, para 7, 13, Exhibits A, B, C, D, E
42
Chamberlain Affidavit, Exhibits A, B, C, D, E
43
Bailey Affidavit, para 2, Exhibit A; Flesch Transcript, page 28, line 20 to page 29, line 13; Byrgesen Affidavit, para
11(a)
44
Byrgesen Affidavit, para 16
37
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Paramount Options with exception of Flesch, who elected to take early retirement.45
38.

Apache Canada employees who went to Paramount have continued to receive, on an

annual basis, merit increases to their base salaries, and awards under the CBRSUP and
Paramount Options.46
39.

The CBRSUP and Paramount Options granted to the employees who went from Apache

Canada to Paramount were notionally valued, compared to the Awards that they received from
Apache, and depended on the individual.47
40.

The majority of the Apache Canada employees who went to Paramount are still

employees of Paramount to this day.48
IV.

ISSUES

41.

The issues to be determined on this application are:
(a)

(b)

Should this Action be certified as a class proceeding?
(i)

If yes, what is the appropriate class definition?

(ii)

Also, if yes, what common issues are to be certified?

Should the Court grant an order restricting the defendants from communicating
with the class members employed by Paramount and restrict access to opt out
information?

V.

ARGUMENT

A.

Overview of the Requirements for Certification

42.

For this Action to be certified as a class proceeding, the Plaintiffs must satisfy the five

prerequisites for certification at section 5(1) of the CPA:
45

Byrgesen Affidavit, para 25
Byrgesen Affidavit, para 23
47
Byrgesen Transcript, page 24, line 24 to page 28, line 3
48
Byrgesen Affidavit, para 48
46
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application made under section 2 or 3, the Court must be satisfied as to each of
the following:
(a) the pleadings disclose a cause of action;
(b) there is an identifiable class of 2 or more persons;
(c) the claims of the prospective class members raise a common issue, whether
or not the common issue predominates over issues affecting only individual
prospective class members;
(d) a class proceeding would be the preferable procedure for the fair and
efficient resolution of the common issues;
(e) there is a person eligible to be appointed as a representative plaintiff who, in
the opinion of the Court,
(i) will fairly and adequately represent the interests of the class,
(ii) has produced a plan for the proceeding that sets out a
workable method of advancing the proceeding on behalf of the
class and of notifying class members of the proceeding, and
(iii) does not have, in respect of the common issues, an interest
that is in conflict with the interests of other prospective class
members.49
43.

This is a serious and robust test, and certification is not simply ceremonial, as was stated

by the Supreme Court of Canada in Pro-Sys Consultants Ltd. v Microsoft Corporation:
...it has been well over a decade since Hollick was decided, and it
is worth reaffirming the importance of certification as a
meaningful screening device. The standard for assessing evidence
at certification does not give rise to "a determination of the
merits of the proceeding" (CPA, s. 5(7)); nor does it involve such a
superficial level of analysis into the sufficiency of the evidence
that it would amount to nothing more than symbolic scrutiny.50

49
50

Class Proceedings Act, RSA 2003, c C-16.5, section 5(1) [CPA] [TAB 1]
Pro-Sys Consultants Ltd. v Microsoft Corporation, [2013] 3 SCR 477 [Pro-Sys], para 103 [TAB 2]
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The Court must closely scrutinize the evidence to determine whether the certification

criteria have been met. The party seeking certification “bears the burden of showing some basis
in fact”51 and is required to “present sufficient evidence to support certification”.52
45.

Class proceedings are complex, costly, and time intensive. The burden that a class

proceeding places on the parties and the Courts is significant. It is for this very reason that in
order to achieve certification, the moving party must satisfy the Court that granting certification
would serve the ultimate goal of a just and efficient determination of the issues in dispute.
46.

The Plaintiffs’ proposed class definition is overbroad, has no basis in fact, and does not

bear a clear rational connection to the proposed common issues. The class definition must be
restated.
47.

The Plaintiffs’ proposed common issues must also be reframed. The Plaintiffs’ proposed

common issues do not comply with the prerequisites of section 5(1) of the CPA. Many of the
Plaintiffs’ proposed common issues are inherently individual, derive from a clearly incomplete
reading of the express terms of the AOCP and the Grant Agreements, and are framed so
broadly that they will not move the Plaintiffs and Class Members towards the resolution of their
claims in a fair, efficient or manageable way. This will result in a class action not being the
preferable procedure for the just and efficient determination of the issues in dispute.
48.

If, however, the proposed class definition and common issues are reframed, then in that

circumstance a class proceeding will be the preferrable procedure for the fair and efficient
resolution of the common issues associated with this Action. For this reason, Apache and the
Directors have proposed an alternative set of common issues which will make this Action one
that is appropriate to be certified as a class action.
49.

Based on the class definition and common issues they have presented, the Plaintiffs

have failed to satisfy sections 5(1)(b), 5(1)(c) and 5(1)(d) of the CPA. These are grounds to deny
certification of this Action. However, as stated above, Apache and the Directors believe that if
51
52

AIC Limited v Fischer, 2013 SCC 69 [AIC], para 48 [TAB 3]
Sun-Rype Products Ltd v Archer Daniels Midland Co, 2013 SCC 58, para 68 [TAB 4]
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- 14 -the proposed class definition and common issues are properly framed, this matter is an
appropriate one to proceed by way of a class proceeding. Apache and the Directors propose a
revised class definition and alternative common issues which will allow a class action to be the
preferable procedure for the resolution of the Class Members’ claims. In addition to being set
out in the introduction, the proposed class definition and common issues are set forth in
Schedule A to this brief.
B.

Section 5(1)(a): The Pleadings Must Disclose a Cause of Action

50.

Apache and the Directors do not dispute that the Plaintiffs’ pleadings meet the very low

bar of disclosing a cause of action.
C.

Section 5(1)(b): The Class Definition

51.

Section 5(1)(b) of the CPA imposes upon the Plaintiffs a burden of demonstrating that

there is “some basis in fact” that “there is an identifiable class of 2 or more persons”. This
requires the Plaintiffs to demonstrate, with evidence, numerosity and identification.
52.

Alberta Courts have repeatedly held that a class definition must have a clear connection

with the common issues, and must not be overbroad. As Your Lordship noted in Rieger v Plains
Midstream Canada ULC:
The class definition must be based on objective criteria enabling identification of
potential class members without reference to the merits of the claim; have a
rational connection between the definition, causes of action and common
issues; and not be so broad as to include persons who have no claim against
the defendant, but not so narrow as to arbitrarily exclude persons with claims
similar to those asserted on behalf of the proposed class: Windsor (C.A.) at paras
18 and 19; Buelow v Morrissey, 2013 ABQB 277, 562 A.R. 79 at para 27.53
53.

Similarly, in Hollick, the Supreme Court of Canada stated that:
The respondent is of course correct to state that implicit in the "identifiable
class" requirement is the requirement that here be some rational relationship
between the class and common issues. Little has been said about this

53

Rieger v Plains Midstream Canada ULC, 2020 ABQB 312, para 73 [TAB 5]
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- 15 -requirement because, in the usual case, the relationship is clear from the facts.
In a single-incident mass tort case (for example, an air plane crash), the scope of
the appropriate class is not usually in dispute. The same is true in product
liability actions (where the class is usually composed of those who purchased the
product), or securities fraud actions (where the class is usually composed of
those who owned the stock). In a case such as this, however, the appropriate
scope of the class is not so obvious. It falls to the putative representative to
show that the class is defined sufficiently narrowly.
The requirement is not an onerous one. The representative need not show that
everyone in the class shares the same interest in the resolution of the asserted
common issue. There must be some showing, however, that the class is not
unnecessarily broad — that is, that the class could not be defined more narrowly
without arbitrarily excluding some people who share the same interest in the
resolution of the common issue. Where the class could be defined more
narrowly, the court should either disallow certification or allow certification on
condition that the definition of the class be amended: see W. K. Branch, Class
Actions in Canada (1998), § 4.205…54
54.

The Plaintiffs have proposed the following class definition:
“all employees of Apache Canada Ltd. as of July 6, 2017, and who were then
participating in the Apache Corporation’s omnibus compensation plan.”

55.

56.

The class definition proposed by the Plaintiffs:
(a)

is overbroad;

(b)

has no basis in fact; and

(c)

is not rationally connected to the common issues.

The class definition is overbroad because it does not limit the class to those individuals

who were still employed at Apache Canada and had outstanding Awards at the time that
Apache Canada was sold to Paramount. Clearly, in order to have suffered any alleged damages,
the Class Members must at least still have been Apache Canada employees and have had
Awards that were outstanding and unvested when Apache Canada was sold to Paramount.
57.

The class definition has no basis in fact because the Plaintiffs have specified the key date

in the class definition as July 6, 2017, but the sale of Apache Canada to Paramount was on
54

Hollick v Toronto (City), 2001 SCC 68 [Hollick], para 20-21 [TAB 6]
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- 16 -August 16, 2017.55 Both Flesch and Thompson were asked about the significance of the July 6,
2017 date during questioning on their affidavits, but remarkably, given they had put this date in
issue, Plaintiffs’ counsel objected to this line of questioning.56 However, Flesch agreed that the
amalgamation of Apache Canada and Paramount took place on August 16, 2017, and not on
July 6, 2017.57 This is consistent with the Plaintiffs’ own evidence.58 Nothing of legal effect
regarding these claims occurred on that date, and it bears no substantive legal relation to the
Plaintiffs’ claims or to the proposed class definition.
58.

Further, the class definition of the Plaintiffs’ does not, on its face, bear a rational

connection to the Plaintiffs’ proposed common issues. The proposed common issues make
reference to the sale of Apache Canada to Paramount, but the Plaintiffs’ proposed class
definition makes no reference to the sale. Whether or not the sale was a “Change of Control”
as defined in the AOCP and the Grant Agreements is the specific issue the Plaintiffs’ have
identified as requiring determination. Apache and the Directors’ properly framed proposed
common issues deal with many of the issues regarding the Defendants’ alleged liability arising
from the sale of Apache Canada to Paramount.
59.

The “Change of Control” issue alone does not give rise to a remedy for any class

member, as each individual class member would still also need to establish they were
additionally subject to “Involuntary Termination” or “Voluntary Termination with Cause” to
cause their Awards to accelerate. This determination is inherently individualistic to each
employee, and so cannot properly form part of the class definition or common issues.
60.

Apache and the Directors propose the following alternative class definition, which more

properly frames the class to include only those employees who had outstanding Awards at the
time of the sale of Apache Canada to Paramount, who were employees of Apache Canada at
the actual date of the sale of Apache Canada to Paramount, and who went to Paramount
following the sale:
55

Byrgesen Affidavit, para 18 and 19; Dietz Affidavit, para 4, 5, 6, Exhibits B, C, D
Flesch Transcript, page 12, line 22 to page; Thompson Transcript, page 39, line 23 to page 40, line 4
57
Flesch Transcript, page 14, lines 3 to 9
58
Dietz Affidavit, Exhibits A, G, H
56
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- 17 -Proposed class definition:
All employees of Apache Canada Ltd. as of August 16, 2017 and who were then
participating in Apache Corporation’s Omnibus Compensation Plan, had
outstanding Awards (as defined in Apache Corporation’s Omnibus
Compensation Plan), and who became employees of Paramount Resources Ltd.

D.

Section 5(1)(c): The Common Issues
(i)

61.

Legal principles relating to section 5(1)(c)

Section 5(1)(c) of the CPA requires that the “claims of the class members raise common

issues, whether or not those common issues predominate over issues affecting only individual
members”. The question to be asked by the Court is “whether allowing the suit to proceed as a
representative one will avoid duplication of fact-finding or legal analysis.”59 That is, for issues to
be common, they cannot require an individual analysis for each class member. While the
requirement for a common issue under the CPA requires only that the issue be common, and
not that the answer be common, it still needs to serve to advance the resolution of every Class
Members’ claim.60
62.

As with all other aspects of the certification test (besides section 5(1)(a)), the Court is to

consider evidence at this stage of the certification test analysis. The evidence must show “some
basis in fact” in support of the requirement that the Plaintiffs’ claim raises common issues.61
63.

In sum, for issues to be common and certifiable they must:
(a)

have some basis in fact, based on the evidence;

(b)

be capable of being decided on a common basis (i.e. they cannot require
individual “fact-finding” or legal analysis); and.

(c)

advance the resolution of the Class Members’ claims.

59

Hollick, para 18 [TAB 6]; Western Canadian Shopping Centres Inc. v Dutton, 2001 SCC 46 [Dutton], para 39 [TAB
7]; Dell’Aniello v Vivendi Canada Inc., 2014 SCC 1 [Vivendi], paras 45-47 [TAB 8]
60
Vivendi, paras 45-47 [TAB 8]
61
Hollick, paras 16, and 24 - 25 [TAB 6]; Pro-Sys, paras 99 - 105 [TAB 2]
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The Plaintiffs have proposed nine common issues.62 These common issues are not

certifiable as the Plaintiffs have drafted them, as they:

65.

(a)

are so broadly framed that they will not lead to an efficient determination of the
issues between the parties (and therefore will not advance the resolution of the
Class Members’ claims);

(b)

are individual issues; and/or

(c)

ignore the clear wording of the operative contracts, and so must be modified.
For example, to stipulate that the issues are determinable by Texas law, or
reference more specifically the AOCP and/or the Grant Agreements and their
specific terms, to properly have some basis in fact, based on the evidence
presented.

(ii)

The Plaintiffs’ Common Issues are Too Broadly Framed

To qualify as a common issue capable of certification, the Court must be satisfied that

the proposed common issue will work towards efficiency, by advancing the resolution of every
Class Members’ claim.63 Courts have repeatedly held that common issues will not be certified
where the issues are stated in the “most general terms”.64 For example, in Rumley v British
Columbia, the Supreme Court of Canada held that when common issues are framed broadly
such that they will lead to the action breaking down into individual proceedings, they should
not be certified:
There is clearly something to the appellant’s argument that a court should avoid
framing commonality between class members in overly broad terms. As I
discussed in Western Canadian Shopping Centres, supra, at para. 39, the guiding
question should be the practical one of “whether allowing the suit to proceed as
a representative one will avoid duplication of fact-finding or legal analysis”. It
would not serve the ends of either fairness or efficiency to certify an action on
the basis of issues that are common only when stated in the most general
terms. Inevitably such an action would ultimately break down into individual
proceedings. That the suit had initially been certified as a class action could
only make the proceeding less fair and less efficient.65

62

Plaintiffs’ Certification Application, filed on March 6, 2020 (Certification Application), Schedule A
Vivendi, para 45-47 [TAB 8]
64
Rumley v British Columbia, 2001 SCC 69 [Rumley], para 29 [TAB 9]
65
Rumley, para 29 [TAB 9]
63
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In Loveless v Ontario Lottery and Gaming Corporation, the Ontario Superior Court

discussed that even if an issue may be common, it should not be certified unless the resolution
of that issue will contribute to the efficiency of moving the Class Members to the resolution of
their claim:
Framing the common issues in over-broad terms does not avoid duplication of
fact-finding or legal analysis. On the contrary, it makes it necessary to engage in
independent fact-finding and legal analysis in each particular case …
The first common issue, “[h]ave retailers wrongfully deprived purchasers of OLG
tickets of their winnings?” is a soft pitch to the plaintiff, but the answer does
nothing to advance the claims of class members to first base. A “yes” answer
will do nothing to move any class member closer to the resolution of his or her
claim. Every single class member with a claim will have to demonstrate that he
or she was actually deprived of their winnings by a retailer. The answer to a
general question asking whether some retailers have defrauded some ticket
purchasers is utterly meaningless.66
67.

In Vivendi Canada Inc. v Dell’Aniello, the Supreme Court of Canada held that:
...the applicant must show that an aspect of the case lends itself to a collective
decision and that once a decision has been reached on that aspect, the parties
will have resolved a not insignificant portion of the dispute.67

68.

The nine issues proposed by the Plaintiffs are too broadly framed and do not get to the

core of what is at issue in this Action. The proposed common issues, which essentially question
the availability of a various legal conclusions on the same facts in the broadest possible terms,
lack the necessary specific connection between the facts alleged in the Amended Statement of
Claim and the causes of action pleaded.
69.

The Plaintiffs’ proposed common issue of “Did the Defendants, or any of them jointly or

severally, breach their contractual obligations” would clearly ultimately break down into
individual proceedings. The determination of the ultimate issue would require every single
class member individually demonstrating, assuming there was a Change of Control, that they
each were subject to “Involuntary Termination” or “Voluntary Termination with Cause”.
66
67

Loveless v Ontario Lottery and Gaming Corporation, 2011 ONSC 4744 [Loveless], para 63, 64, 65, 68 [TAB 10]
Vivendi, para 58 [TAB 8]

{02621535 v1}

- 20 -70.

The Court is entitled to reframe the common issues proposed by the Plaintiffs to make

them more specific: for instance, in Windsor v Canadian Pacific Railway Limited, Associate Chief
Justice Rooke restated the plaintiff’s broad questions from, for example “Does the Defendant
owe the class a duty of care?” to the more specific and far less broad “Does the Defendant owe
the class at large a duty of care to prevent the escape of the polluting substances?”68 Further,
in Bruno v Samson Cree Nation, Associate Chief Justice Rooke reframed common issues
proposed by the parties before certifying the class proceeding.69
71.

In Warner v Smith & Nephew, while Your Lordship ultimately determined that the action

should not be certified on the basis that a class action would not be the preferable procedure,
you noted that had you not denied certification, you would have asked the parties to return
before the Court to resolve certain problems relating to the common issues, including that the
proposed common issues failed to address certain matters going to the root of the claim.70
While the Court of Appeal ultimately allowed the plaintiff’s appeal and the action was certified,
the Court of Appeal endorsed Your Lordship’s approach regarding the re-framing of the
common issues, stating that: “The certification judge stated that his concerns regarding the
precise formulation of the common issues might be resolved on a subsequent appearance. I
agree.”71
72.

Here, Your Lordship should not be required to undertake the work reframe the issues

yourself, nor will Your Lordship need to send the parties away so that they may come back with
revised common issues: Apache and the Directors have proposed alternative common issues
that are far more precise and relate more directly to the claims of the Plaintiffs.
73.

The Plaintiffs have alleged that the Defendants have breached the AOCP by cancelling

the Awards.72 The Amended Statement of Claim contains several references to the AOCP and to

68

Windsor v Canadian Pacific Railway Limited, 2006 ABQB 348 [Windsor ABQB], para 108 [TAB 11]
Bruno v Samson Cree Nation, 2020 ABQB 504, see paras 86, 92, 93, 96, 104, 107 [TAB 12]
70
Warner v Smith & Nephew, 2015 ABQB 139 (reversed on other grounds: 2016 ABCA 223), para 58, 59 [TAB 13]
71
Warner v Smith & Nephew, 2016 ABCA 223, para 34 [TAB 14]
72
Amended Statement of Claim, para 19, 27, 58
69
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- 21 -specific provisions of the AOCP, and yet the Plaintiffs’ proposed common issues make no
reference to the AOCP or the specific provisions that underlie their alleged claims.
74.

The only operative contract at issue between the Plaintiffs and Apache is the AOCP, and

the Grant Agreements issued pursuant to the AOCP. There is no evidence of any other contract
being at issue between these parties.

The only operative contract provision that could

potentially give rise to a claim against the Directors is section 13 of the 2011 AOCP and section
14 of the 2016 AOCP.
75.

Although the Plaintiffs try to argue that somehow Apache, the U.S. based indirect

shareholder of Apache Canada, had some kind of employment agreement with the Plaintiffs,
there is no evidence to support this before the Court. The evidence before the Court is precisely
the opposite: the Grant Agreements expressly state the awards are not a term of
employment.73
76.

During questioning on their affidavits, counsel for the Plaintiffs’ objected to the very

question of who Flesch was employed with and who he understood he was employed by.74
Both Flesch and Thompson were asked to clarify what specific contracts they were referring to
in reference to some of their proposed common issues. Plaintiffs’ counsel objected to this
question, as well as all questions about the common issues relating to breach of contract. 75 The
Plaintiffs have therefore not only failed to adduce any evidence of an operative contract
between them and Apache, other than the AOCP, but they also objected to questions on this
very issue. The Court should draw an adverse inference against the Plaintiffs in this regard, or
at least accept these objections as confirming there is no evidence to support their position.
77.

The Plaintiffs assert in their brief (but do not plead in their Amended Statement of

Claim) that Apache and Apache Canada were common employers.76 If this assertion is meant to
support an argument that there was some kind of contract of employment between Apache
73

See for example Flesch Affidavit, Exhibit L (RSU Award Notice/RSU Agreement) (section 10), N (Option Award
Notice/Option Agreement) (section 10), O (PA Award Notice/PA Agreement) (section 11)
74
Flesch Transcript page 10 line 13 to page 11, line 12
75
Flesch Transcript, page 97, line 15 to page 99, line 9; Thompson Transcript, page 50, line 8, to page 51, line 10
76
Plaintiffs’ Brief, para 62
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- 22 -and the Class Members, the Plaintiffs have failed to put forward nearly the sufficient evidence
required of them to suggest that Apache and Apache Canada were “common employers” of the
Class Members.
78.

When determining if an employment relationship exists between an employee and both

the parent company and the subsidiary such that they are “common employers” of an
employee, the Court will consider factors such as whether the employee performed services
for more than one of the entities, which entity performed the hiring, terminating and paying of
the employee, whether the parent company maintained very close control over the subsidiary,
and who supervised the employee.77 The key factors that the Court will consider are “whether
there is a common control over both entities and whether they both exercise control over the
employee.”78 The Plaintiffs have put forward no evidence of this kind.
79.

Even if the Plaintiffs had presented any evidence on this issue, Courts have found that

there was no employment relationship in situations analogous to the relationship between the
Class Members and Apache in this Action. In Waddell v Cintas Corp., the British Columbia
Supreme Court concluded that an indirect parent and Canadian subsidiary were not common
employers for the purposes of a dispute involving a former employee of the subsidiary,
notwithstanding that the employee had been offered stock options in the parent in recognition
of services rendered to the subsidiary. While there existed several connecting factors to the
parent, including the stock options, the Court ultimately held that the evidence did not
establish the existence of an employment relationship between the plaintiff and defendant
parent corporation.79
80.

In the face of clear evidence before the Court to the contrary, and their objection to

questions on this very issue, the Plaintiffs cannot assert common issues arising from an alleged
contract against Apache and the Directors that have no basis in fact.

77

Waddell v Cintas Corp., [1999] BCJ No 2404 [Waddell], para 62 [TAB 15]; see also Shamac Country Inns Ltd. v
Sandy’s Oilfield Hauling Ltd., 2015 ABQB 518, paras 28-30 [TAB 16]
78
Vaccaro v Twin Cities Power-Canada, U.L.C., 2014 ABQB 56, para 80 [TAB 17]
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There can be no meaningful determination of the issues between the parties without

some specificity of what contract the Plaintiffs are referring to, and some specificity of the
contractual obligations potentially owed by the Defendants. An answer of “yes” to the
“softball”80 question of “Did the Defendants breach their contractual obligations” is “utterly
meaningless”81 and “lacks the horsepower to move the action forward”82. It leads to further
issues that need to be determined and is therefore an inefficient and thus improper common
issue.
82.

82. The only contractual claims the Plaintiffs’ can advance arise from the AOCP. The

common issues must reflect this. To do otherwise would only “involve such a superficial level
of analysis into the sufficiency of the evidence that it would amount to nothing more than
symbolic scrutiny”.83
83.

A proposed common issue must speak to a “substantial ingredient” shared between the

class members’ claims.84 The Plaintiffs’ broadly framed common issues make no reference to
issues that would be crucial to establishing the Defendants’ liability, and they therefore leave
out substantial ingredients to the claims of the Class Members.
84.

Apache and the Directors do not dispute that a determination of certain common issues

related to breach of the AOCP will lead to the advancement towards the resolution of this
Action in an efficient way. Therefore, Apache and the Directors have proposed a set of common
issues that will determine the matters that are central to the Plaintiffs’ claim, which can be
determined on a common basis and will serve to resolve a significant portion of the dispute.85
85.

The broadly framed common issues related to breach of contract that the Plaintiffs have

proposed will not achieve the goals of class action litigation. These broadly framed, unfocused

80

Loveless, para 64 [TAB 10]
Loveless, para 64 [TAB 10]
82
Loveless, para 81 [TAB 10]
83
Pro-Sys, para 103 [TAB 2]
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- 24 -common issues will simply lead to a broad, unfocused common issues action. That is not in any
party’s interest.
(iii)
86.

The Breach of the AOCP Common Issues and the Breach of Duties of Good Faith
and Fair Dealing are to be Determined by Texas law

The common issues related to an alleged breach of the AOCP, as well as allegations of

the existence of or breach of a contractual duty of good faith and fair dealing must be framed
such that it is clear they are to be determined by Texas law. The AOCP expressly specifies that
the AOCP and the Grant Agreements are governed by Texas law.86
87.

Apache and the Directors’ proposed common issues clearly reflect this.
(iv)

88.

Damages are an Inherently Individual Issue in this Action

The Plaintiffs propose as a common issue whether the amount of damages can be

determined on an aggregate basis. They cannot. Any damages of the Class Members will
require individual proof of loss, and are therefore individual, and not common, issues.
89.

In Alberta, an assessment of aggregate damages may be determined as a common issue

only where:

90.

(a)

monetary relief is claimed on behalf of some or all class members or subclass
members,

(b)

no questions of fact or law other than those relating to the assessment of
monetary relief remain to be determined in order to establish the amount of the
defendant's monetary liability, and

(c)

the aggregate or part of the defendant's liability to some or all class members
or subclass members can, in the opinion of the Court, reasonably be
determined without proof by individual class members or subclass members.87

The Plaintiffs claim that they are owed damages in the form of compensation for the

cancellation of the unvested Awards.88 There are far too many differences among the Class
86

Flesch Affidavit, Exhibit F (2011 AOCP) section 17.4, Exhibit G (2016 AOCP) section 18.4
CPA, section 30(1) [TAB 1]; Andriuk v Merrill Lynch Canada Inc., 2013 ABQB 422 [Andriuk], para 135-136 [TAB
19]
87
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- 25 -Members’ alleged damages arising from the cancellation of the Awards to satisfy the Court that
an aggregate amount of damages can be determined without proof or evidence from individual
Class Members.
91.

Fundamentally, the timing of the acceleration, and thus the measure of damages, must

vary amongst each Class Member, depending on the specific date on which they were subject
to Involuntary Termination or Voluntary Termination with Cause. 89
92.

Every employee of Apache Canada had a different target percentage for the Awards

which drove the formula for each of the different RSUs, Options, or PAs to be awarded to each
employee.90 This formula depended on a variety of factors including the length of their
employment, their job position, their performance, their responsibilities, whether they were a
field or office employee, and would have depended on what type of long term incentive
program was in place during their employment.91 The variation of this formula from individual
to individual is demonstrated by the differences among the Plaintiffs alone. The Plaintiffs all
held different positions with Apache Canada, and all worked for Apache Canada for varying
lengths of time.92 Apache Canada employees received varying base salaries and discretionary
bonuses;93 for example, Flesch and Thompson had different base salaries and bonuses in 2016
and 2017.94
93.

Notably, PAs were calculated based on the base salary of employees,95 which varied

from employee to employee and from year to year.96

88

Amended Statement of Claim, paras 74, 75
2011 AOCP, s. 12 (Flesch Affidavit, Ex. F); 2016 AOCP, s. 13 (Flesch Affidavit, Exhibit G)
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Byrgesen Transcript, page 12, line 13 to page 13, line 7
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Byrgesen Affidavit, para 13
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Flesch Affidavit, para 6; Thompson Affidavit, para 2; Maksymchuk Affidavit, para 2; Chamberlain Affidavit, para 2
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Flesch Transcript, page 20, line 15 to page 21, line 6
94
Flesch Transcript, page 19, line 11 to 21; Flesch Transcript, page 19, line 22 to page 20, line 14; Thompson
Transcript, page 13, lines 2 to 11; Thompson Transcript, page 13, lines 15 to 18
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Class Members received different combinations of Awards, and while Class Members

may have received the same types of Award in consecutive years, the amount of the Award and
the vesting period of the Award was often different each year.97 The Plaintiffs’ evidence
demonstrates the differences both among the Class Members and the differences among the
Awards granted to each individual class member.
95.

Flesch received all three types of Awards, being RSUs, Options, and PAs. However, these

Awards varied:
(a)

Flesch received a number of grants of RSUs,98 on different dates, in varying
amounts and with varying vesting periods - for example, 642 RSUs granted on
December 30, 2016 that were to 100% vest on the third anniversary of the grant
date;99 versus 644 RSUs granted on January 5, 2017, that were to vest 1/3 on
each the first, second and third anniversary of the grant date;100

(b)

Flesch received some grants of Options,101 on different dates, in varying
amounts, for different prices per share, and with different vesting periods - for
example, 420 shares with an Option price per share of $63.25000 granted on
January 5, 2017 that could be exercised following the vesting of 1/3 of the
Options on each the first, second and third anniversary of the Grant date;102
versus 1077 shares with an Option price per share of $82.63 granted on May 22,
2012 that could be exercised following the vesting of 1/4 of the Options on each
the first, second and third anniversary of the Grant date;103 and

(c)

Flesch received a number of grants of PAs,104 on different dates, in varying
amounts, and subject to different performance periods - for example, 545 RSUs
granted on February 19, 2015 that were subject to a performance period of
January 1, 2015 to December 31, 2017, and that vested 1/2 each on the first day
following the end of the performance period, and on the first anniversary of the
end of the performance period;105 versus 258 RSUs granted on January 1, 2017
that were subject to a performance period of January 1, 2017 to December 31,
2019, and that vested 1/2 each on the first day following the end of the

97

Thompson Transcript, page 14, line 14 to 25; page 29, line 9 to 21
Flesch Affidavit, Exhibits I, J, K, L, M
99
Flesch Affidavit, Exhibit L
100
Flesch Affidavit, Exhibit M
101
Flesch Affidavit, Exhibit N; Flesch Transcript, Exhibit 1
102
Flesch Affidavit, Exhibit N
103
Flesch Transcript, Exhibit 1
104
Flesch Affidavit, Exhibit O; Flesch Transcript, Exhibits 2, 3, 4
105
Flesch Transcript, Exhibit 2
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- 27 -performance period, and on the first anniversary of the end of the performance
period.106
96.

Thompson also received all three types of Awards, being RSUs, Options, and PAs.

However, these Awards varied:
(a)

Thompson received a number of grants of RSUs,107 on different dates and in
varying amounts and with varying vesting periods,108 for example - 2691 RSUs
granted on February 3, 2016 that were to vest 1/3 on each the first, second and
third anniversary of the grant date;109 versus 1,502 RSUs granted on December
30, 2016 that were to vest 100% on the third anniversary of the grant date;110

(b)

Thompson received some grants of Options,111 on different dates, in varying
amounts, and for different prices per share, for example - 984 shares with an
Option price per share of $63.25000 granted on January 5, 2017 that could be
exercised following the vesting of 1/3 of the Options on each the first, second
and third anniversary of the Grant date;112 versus 1782 shares with an Option
price per share of $41.24 that could be exercised following the vesting of 1/3 of
the Options on each the first, second and third anniversary of the Grant date;113
and

(c)

Thompson received a number of grants of PAs,114 on different dates, in varying
amounts, and subject to different performance periods, for example - 603 RSUs
granted on January 5, 2017 subject to a performance period of January 1, 2017
to December 31, 2019 that vested 1/2 each on the first day following the end of
the performance period, and on the first anniversary of the end of the
performance period;115 versus 1001 RSUs granted on February 19, 2015 subject
to a performance period of January 1, 2015 to December 31, 2017 at vested 1/2
each on the first day following the end of the performance period, and on the
first anniversary of the end of the performance period.116

106

Flesch Affidavit, Exhibit O
Thompson Affidavit, Exhibits A, B; Thompson Transcript, Exhibits 1, 2
108
Thompson Transcript, page 14, line 23 to page 17, line 8
109
Thompson Affidavit, Exhibit A
110
Thompson Affidavit, Exhibit B
111
Thompson Affidavit, Exhibit C; Thompson Transcript, Exhibit 3
112
Thompson Affidavit, Exhibit C
113
Thompson Transcript, Exhibit 3
114
Thompson Affidavit, Exhibit D; Thompson Transcript, Exhibits 4, 5, 6, 7
115
Thompson Affidavit Exhibit D
116
Thompson Transcript, Exhibit 4
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Maksymchuk received Options and RSUs which were received on different dates, in

varying amounts, and with varying vesting periods.117
98.

Chamberlain received only RSUs which were received on different dates, in varying

amounts, and with varying vesting periods .118
99.

The calculation of the unvested Awards of each of the Plaintiffs would require evidence

from each Plaintiff, clearly demonstrating that it would be impossible to calculate damages on
an aggregate basis without evidence from each individual Class Member.
100.

Additionally, and crucially, the Apache stock is publicly traded, and the stock price

changes daily.119 The Awards that the Plaintiffs allege were improperly cancelled were unvested
Awards, meaning that once they vested with each individual Class Member, the Class Member
could sell their vested RSUs or PAs, or exercise their Options. The value of each Award varies
with its vesting date. The value of the Options depends entirely on the strike price versus the
stock trading price or the exercise date. The value of the Awards would need to be determined
for every specific Award, and many of the Class Members held multiple Awards.
101.

It is also impossible to know, without obtaining evidence from each individual Class

Member, when they would have sold their vested Awards, and therefore it is impossible to
know, given that the Apache stock price changes daily, what amount of money each Class
Member would have received through their Awards.
102.

In Huras v Com Dev Ltd., the plaintiff advanced claims against their employer, on behalf

of a class, in respect of the employer’s alleged failure to provide them with shares under an
employee stock plan. The defendant argued that determination of what each class member
would be awarded per share had to be made on the basis of each individual’s characteristics
and past behavior as an investor, including whether they sold high, low, or continued to hold

117

Maksymchuk Affidavit, Exhibits A, B, C, D, E
Chamberlain Affidavit, Exhibits A, B, C, D, E
119
Bailey Affidavit, para 2, Exhibit A; Flesch Transcript, page 28, line 20 to page 29, line 13; Byrgesen Affidavit, para
11(a)
118
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- 29 -the shares.120 The Ontario Superior Court agreed with the defendant and held that the value of
the class members’ loss could not be assessed on a common basis, as to do so would require an
individual inquiry as to the manner in which each class member would have dealt with the
shares.121
103.

In Andriuk, Justice Martin (as she then was) noted issues relating to share price

fluctuation over time as one of several challenges associated with the assessment of aggregate
damages which ultimately led the Court to refuse certification of aggregate damages as a
common issue.122 Importantly, Justice Martin held that the failure of the plaintiffs to put
forward any methodology for the calculation of aggregate damages prevented the Court from
certifying aggregate damages as a common issue.123 It is up to the Plaintiffs to show that the
necessary calculations for the determination of damages on a class wide basis can actually be
done,124 and the Plaintiffs must put forward a workable methodology demonstrating this:
Where questions relating to causation or damages are proposed as common
issues, the plaintiff must demonstrate (with supporting evidence) that there is a
workable methodology for determining such issues on a class-wide basis”.125
104.

In Pro-Sys, the Supreme Court of Canada similarly held that for damages to be certified

as a common issue, the Plaintiffs must put forward a workable methodology that can assure the
Court that the common issues on loss/damages can be established on a class wide basis.126
105.

The Plaintiffs have put forward no methodology for the calculation of loss on an

aggregate basis.

Instead, they simply state, without explanation and without taking the

significant number of variables into account, that it is somehow a “basic arithmetic exercise”.127

120

Huras v Com Dev Ltd., [1999] OJ No 2560 [Huras], para 23 [TAB 20]
Huras, para 24 [TAB 20]
122
Andriuk, para 3, 139 [TAB 19]
123
Andriuk, para 140 [TAB 19]
124
Andriuk, para 133 [TAB 19]
125
Andriuk, para 130 [TAB 19]
126
Pro-Sys, para 115, 118, 134, 140 [TAB 2]; see also Loveless, paras 70 -74 [TAB 10]
127
Plaintiffs’ Brief, para 97
121

{02621535 v1}

- 30 -106.

The Plaintiffs’ failure to put forward any (let alone “some”) workable methodology for

the calculation of the loss on a class wide basis is therefore fatal to certification of aggregate
damages. The determination of the Class Members’ losses (if any) will require an individual
assessment of each individual Class Member, and therefore, the determination of cannot be
common, and is properly an individual issue.
(v)
107.

Punitive Damages Cannot be Certified as Common Issue

The Plaintiffs also propose as a common issue whether the conduct of the Defendants

justifies an award of punitive damages, and if so, what is the appropriate amount of punitive
damages
108.

The issue of punitive damages cannot be properly determined without reference to the

compensatory (general) damages awarded, and therefore punitive damages cannot be certified
as a common issue if compensatory damages have not been certified as a common issue. Very
recently, in Sharp v Royal Mutual Funds Inc., the British Columbia Supreme Court held this to be
the case:
In Cassano v. Toronto-Dominion Bank, [2005] O.J. No. 845 (S.C.J.) rev’d on other
grounds, 2007 ONCA 781, Justice Cullity considered a plaintiff’s submission that
punitive damages should be certified as a common issue in circumstances
where the court had rejected compensatory damages as a common issue. He
pointed out that the Supreme Court of Canada’s analyses of punitive damages in
Whiten v. Pilot Insurance Co., 2002 SCC 18, and Performance Industries Ltd. v.
Sylvan Lake Golf & Tennis Club Ltd., 2002 SCC 19, are not consistent with an
analysis that would permit punitive damages to be awarded and assessed
without regard to the amount of compensatory damages the defendant had
been found liable to pay. For example, in Whiten at para. 74, Justice Binnie
noted that the governing rule for punitive damages is proportionality:
The overall award, that is to say, compensatory damages plus
punitive damages plus any other punishment related to the same
misconduct, should be rationally related to the objectives for
which the punitive damages are awarded (retribution, deterrence
and denunciation).
If the proportionality of the entire award is relevant to a determination of
punitive damages, it is self-evident that punitive damages cannot be
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- 31 -determined on a common basis if compensatory damages are determined
individually. Having found that there are no common issues related to
compensatory damages, I cannot find that punitive damages are a common
issue.128
109.

Similarly, in Peter v Medtronic, Inc., the Ontario Superior Court stated:
The motion judge correctly applied the principles from Whiten when he
concluded that entitlement to punitive damages could not be determined until
after the individual trials to determine causation and the quantum of
compensatory damages. Therefore, he made no error in principle in rejecting
punitive damages as a common issue.129

110.

Given that the Plaintiffs’ proposed aggregate damages common issue cannot be

certified, then the Plaintiffs’ proposed punitive damages cannot stand on its own as a common
issue. The issue of any compensatory damages owing to the Class Members needs to be
determined (on an individual basis) before the Court can have any regard to any amount of
punitive damages that may be owing to the Class Members.
(vi)
111.

The Plaintiffs’ Unjust Enrichment Claim is an Inherently Individual Issue and is
Redundant

The unjust enrichment common issue proposed by the Plaintiffs as against Apache or

the Directors is an inherently individual issue. Further, the Plaintiffs’ claim in unjust enrichment
against Apache or the Directors is purely redundant, given the Plaintiffs’ claims in breach of
contract, and therefore the unjust enrichment common issue is superfluous and should not be
certified.130
112.

In order to establish unjust enrichment, three things must be proven: (1) the

enrichment of the defendant, (2) the corresponding deprivation of the plaintiff, and (3) no
juristic reason for the defendant’s enrichment.131

128

Sharp v Royal Mutual Funds Inc., 2020 BCSC 1781 [Sharp], para 176, 186, 187 [TAB 21]
Peter v Medtronic, Inc., 2010 ONSC 3777, para 34, 35, 37, 40 [TAB 22]
130
Setoguchi v Uber B.V., 2021 ABQB 18 [Uber], para 121 [TAB 23]
131
Moore v Sweet, 2018 SCC 52 [Moore], para 37 [TAB 24]
129
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The Plaintiffs’ do not properly set out the basis of their claim in unjust enrichment, and

objected to questions attempting to clarify this claim.132
114.

Against Apache, the claim in unjust enrichment can only be for the value of the

securities that were not issued pursuant to the AOCP. The value of the Class Members’
cancelled Awards vary from individual to individual, because Class Members held varying
combinations of RSUs, Options and Awards, that were granted on different dates, in varying
amounts, and that vested at different times. As such, this common issue is simply a mirror of
the damages issue, and so cannot be determined on anything other than an individual basis.
115.

Courts have refused to certify an unjust enrichment common issue where the plaintiff

has not introduced evidence showing a plausible methodology that could be used to show the
loss (deprivation) sustained by the class members. In Panacci v Volkswagen, the representative
plaintiff failed to provide a workable methodology for the determination of deprivation
sustained on a class wide basis as a result of unjust enrichment, and the Court declined to
certify the unjust enrichment common issue.133
116.

Here, the Plaintiffs have provided no methodology for the determination of the

calculation of the deprivation on a class wide basis flowing from the alleged unjust enrichment,
and therefore this issue cannot be certified.
117.

The Plaintiffs also propose a remedy of constructive trust.

However, given the

“enrichment” was the failure to issue securities, there is no specifically defined property that
could possibly be determined to be impressed with a trust.
118.

There is no evidence before the Court of any alleged benefit received by any of the

Directors, and as such there is no evidentiary basis to certify a claim in unjust enrichment
against them.

132
133

Flesch Transcript, page 57, line 11 to page 59, line 3. See Sharp, para 123-129 [TAB 21]
Panacci v Volkswagen, 2018 ONSC 6312, paras 51 to 54 [TAB 25]
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The unjust enrichment claim is also redundant. The Plaintiffs have claimed that the

Class Members have been deprived as a result of Apache failing to provide them with the
Awards pursuant to the AOCP. This is the exact same loss that the Plaintiffs allege they have
suffered as a result of a breach of the AOCP by the Defendants.
120.

If the Plaintiffs fail on their breach of contract claim, then they cannot succeed on the

unjust enrichment claim. A contract is a juristic reason for a defendant’s enrichment in an
unjust enrichment claim. It is incumbent on a plaintiff to demonstrate that a defendant’s
retention of the benefit is not justified “on the basis of any of the ‘established’ categories of
juristic reasons: a contract, a disposition of law, a donative intent, and other valid common law,
equitable or statutory obligations”.134 If the Court has determined that there has been no
breach of the AOCP, then the AOCP would be the juristic reason for any alleged enrichment of
Apache.
121.

Conversely, if the Plaintiffs are successful on their beach of contract claim, then the

Court does not even need to consider the unjust enrichment claim or common issue. In Fresco v
CIBC, the Ontario Superior Court recently found that class members were not entitled to
restitution arising out of an unjust enrichment common claim/common issue because the class
members were already entitled to damages arising from breach of their employment
contracts.135 The Court noted that:
Contract trumps unjust enrichment in several respects. Most obviously,
restitutionary relief is not available if the claimant possesses a right to
contractual relief.136
122.

Further, in Fresco, the Court noted that:
...a finding of unjust enrichment in the context of a case that is fundamentally
about damages for breach of an employment contract adds little in the way of
remedies.137

134

Moore, para 57 [TAB 24]; Garland v Consumers’ Gas Co., 2004 SCC 25, para 44 [TAB 26]
Fresco v CIBC, 2020 ONSC 4288 [Fresco], para 8, 9 [TAB 27]
136
Fresco, para 9 [TAB 27]
137
Fresco, para 7 [TAB 27]
135
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In Organigram Holdings Inc. v Downton, the Nova Scotia Court of Appeal recently

overturned the certification of a claim for unjust enrichment pleaded in the alternative to a
breach of contract in a proposed class action. The Court held that restitutionary relief is not
available if the plaintiff has a right to contractual relief.138 Notably, while the plaintiff had failed
to precisely plead any benefit to the defendant, the Court concluded that the only discernable
“benefit” was the contractual price paid.139 Stating that it is not open to a litigant to plead
inconsistent legal consequences on common facts, the Court concluded as follows:
Here Ms. Downton has pleaded facts material to a breach of contract. Those
facts cannot simultaneously sustain an unjust enrichment claim. Where Ms.
Downton explicitly refers to unjust enrichment, she fails to plead facts material
to that claim.
The pleaded facts support a claim in contract, not unjust enrichment. The claim
for unjust enrichment should be struck.140
124.

Relatedly, Associate Chief Justice Rooke recently held in Setoguchi v Uber B.V. that the

Court should not certify causes of actions that are redundant of one another.141 Justice Rooke
noted that pleading of certain causes of action were redundant and unnecessary to the claim,
and that doing so does not serve the goals of class proceedings.142 Justice Rooke agreed that
redundant causes of action “cause enormous problems of manageability in the context of class
actions” and so lack proportionality (as understood following Hryniak).143
125.

A failure on the Plaintiffs’ breach of contract claim would mean that the unjust

enrichment claim would also be destined to fail, and a success on the Plaintiffs’ breach of
contract claim would mean that the unjust enrichment claim would not need to be considered
or decided.

138

Organigram Holdings Inc. v Downton, 2020 NSCA 38 [Organigram], para 46, leave to appeal to the SCC refused
([2020] SCCA No 205) [TAB 28]
139
Organigram, para 46 [TAB 28]
140
Organigram, paras 48-50 [TAB 28]. See also Sharp, paras 123-129 [TAB 21]
141
Uber, para 121 [TAB 23]
142
Uber, para 120 [TAB 23]
143
Uber, paras 120-121 [TAB 23]
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The addition of the unjust enrichment claim and common issue is redundant and

unnecessary, lacks proportionality, and should not be certified as a common issue, either
against Apache and certainly not against the Directors.
E.

Section 5(1)(d): A Class Action Must be the Preferable Procedure
(i)

127.

Overview of section 5(1)(d)

With their currently proposed set of common issues, the Plaintiffs cannot meet their

burden of satisfying this Court that a class proceeding “would be the preferable procedure for
the fair and efficient resolution of the common issues”.144
128.

There are two aspects of preferability requirement arising at section 5(1)(d):
In the context of the preferability requirement, this requires the representative
plaintiff to show (1) that a class proceeding would be a fair, efficient and
manageable method of advancing the claim, and (2) that it would be
preferable to any other reasonably available means of resolving the class
members’ claims...145

129.

It is incumbent on the Plaintiffs to satisfy both elements of the preferability analysis. It

is not sufficient for the Plaintiffs only to show that there is no other procedure: they must also
show that a class proceeding is fair, efficient and manageable:
Although recent case law, particularly AIC Limited v. Fischer, has focused on the
second question - the comparison to alternative procedures - the proposed class
proceeding must nevertheless be “fair, efficient and manageable” in order for
it to be certified. As stated by Winkler J., as he then was, in Caputo, at para 62:
[I]t is not enough for the plaintiffs to establish that there is no
other procedure which is preferable to a class proceeding. The
court must also be satisfied that a class proceeding would be fair,
efficient and manageable.146
130.

In considering whether a class proceeding is fair, efficient or manageable, the Court

should consider: (i) the nature of the proposed common issues and their importance in relation
144

Rumley, para 35 [TAB 9]
AIC, para 48 [TAB 3]
146
Amyotrophic Lateral Sclerosis Society of Essex County v Windsor (City), 2015 ONCA 572, para 62 [TAB 29]
145
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common issues; (iii) the factors listed in the CPA;147 (iv) alternative procedures for dealing with
the claims asserted; (v) the extent to which certification furthers the objectives of the CPA; and
(vi) the rights of the plaintiff and defendants.148
131.

Factors (i) and (v) are of particular importance when evaluating whether the common

issues proposed by the Plaintiffs will lead to an efficient, fair and manageable class action
proceeding.
(ii)
132.

The Importance of the Common Issues to the Claim as a Whole

Apache and the Directors’ proposed common issues pose specific questions that are key

to the success or failure of the Plaintiffs’ claims, such as: whether the Defendants are owed
certain contractual duties under the AOCP, whether they breached specific contractual duties,
whether there has been a “Change of Control” pursuant to the AOCP, and whether the Class
Members remained “Eligible Persons” pursuant to the AOCP. All of which will be central to
determining if Apache or the Directors have any liability to the Plaintiffs, and therefore whether
the Class Members are potentially entitled to damages as a result of the Awards being
cancelled.
133.

The Supreme Court of Canada in Hollick refused to certify a class proceeding in part due

to finding that the plaintiff failed to establish the first part of the preferability test. Specifically,
the Court held those issues which were properly common involving the defendant’s conduct
were “negligible” when compared to the remaining individual issues.149
134.

In Andriuk, Justice Martin stated:

147

Section 5(2) of the CPA provides that the Court must consider (a) whether questions of fact or law common to
the prospective class members predominate over any questions affecting only individual prospective class
members; (b) whether a significant number of the prospective class members have a valid interest in individually
controlling the prosecution of separate actions; (c) whether the class proceeding would involve claims that are or
have been the subject of any other proceedings; (d) whether other means of resolving the claims are less practical
or less efficient; and (e) whether the administration of the class proceeding would create greater difficulties than
those likely to be experienced if relief were sought by other means. [TAB 1]
148
Green v The Hospital for Sick Children, 2017 ONSC 6545, para 138 [TAB 30]
149
Hollick, para 32 [TAB 6]
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conclude that the common issues predominate over the individual issues. There
is no doubt that there are many factual questions regarding Merrill’s conduct
that need to be established for all class members. Yet without a clear
articulation of what must be determined to establish liability and whether such
inquiries will be common or individual, and in the absence of a methodology to
assess class-wide causation and damages as common issues, it is impossible to
find that the common issues predominate.150
135.

As in Andriuk, the Plaintiffs’ proposed common issues fail to specify much of what needs

to be determined in order to establish the Defendants’ liability. Conversely, Apache and the
Directors’ proposed common issues set out precisely what will need to be established to
determine if Apache breached the AOCP and if the Directors can have any liability to the
Plaintiffs pursuant to the AOCP, as alleged. The specificity of Apache and the Directors’
proposed common issues will allow a significant portion of the Plaintiffs’ claim to be
determined and resolved without substantial evidence from the Class Members, which will
more easily allow a class proceeding to be the preferable procedure.151
(iii)
136.

Furthering the Objectives of the CPA, Particularly Judicial Economy

When considering if certification will further the objectives of the CPA, the Court must

consider the three purposes of class actions: judicial economy, access to justice, and behavior
modification.152 Essential here is the objective of judicial economy. The common issues
proposed by the Plaintiffs are framed so broadly that the common issues trial will not be
focussed or efficient, and it will delve into numerous individual issues and individual
inquiries,153 which “undercuts the goal of judicial economy and could overwhelm the resolution
of the common issues, producing an inefficient and unmanageable class proceeding.” 154
137.

Conversely, the common issues proposed by Apache and the Directors serve to

efficiently determine if these Defendants could have any liability to the Class Members by

150

Andriuk, para 154 [TAB 19]
Branch, Ward, Class Actions in Canada, 2nd ed (Toronto: Thomson Reuters, 2020) (electronic addition), 4.730,
citing Lau v Bayview Landmark Inc., [1999] OJ No 4060 [TAB 31]
152
Hollick, para 14-15 [TAB 6]; Dutton, para 27-29 [TAB 7]; Windsor ABQB, para 41[TAB 11]
153
Rumley, para 29 [TAB 9]
154
Musicians’ Pension Fund of Canada (Trustees of) v Kinross Gold Corp., 2014 ONCA 901, para 129 [TAB 32]
151
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- 38 -reference to specific terms of the AOCP. This will prevent the same issues of contractual
interpretation to be undertaken in multiple proceedings, with all the risk and inefficiencies that
entails.
138.

The Plaintiffs’ inclusion of damages as a common issue would produce “an inefficient

and unmanageable class proceeding”. The proposed unjust enrichment cause of action and
common issue is redundant (to the breach of contract cause of action and common issues) and
“add[s] unnecessary and burdensome complexity to the claim.”155 The redundant unjust
enrichment common issue poses the same “problems of manageability”156 and therefore
cannot serve the goal of judicial economy.
(iv)
139.

Ensuring that the Class Proceeding is Fair, Efficient, and Manageable

Given the above, it is apparent that the common issues proposed by the Plaintiffs will

not lead to a fair, efficient and manageable method of advancing the claim, and therefore a
class proceeding cannot be the preferable procedure for the resolution of the Plaintiffs’ claim.
Apache and the Directors do not dispute that certain key issues between the parties could be
determined by way of class action, but that significant amendments must be made to the
common issues so that can be achieved. The common issues proposed by Apache and the
Directors clearly go the core of what specifically must be resolved in order for the Plaintiffs to
succeed or fail on their claim, and will result in a class action being a fair, efficient and
manageable way to advance this Action.
F.

Section 5(1)(e): The Representative Plaintiffs

140.

Apache and the Directors do not take any issue with the appropriateness of the four

proposed representative plaintiffs in the light of section 5(1)(e) of the CPA.
G.

155
156

Should the Court grant an Order Restricting the Defendants from Communicating with
the Class Members Employed by Paramount and Restrict Access to Opt-Out
Information?

Uber, para 120 [TAB 23]
Uber, para 120 [TAB 23]
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Apache and the Directors do not believe any such order is required or justified as

against them. There is no evidence whatsoever before the Court that Apache or the Directors
have communicated with the Class Members at all, much less in an allegedly inappropriate way.
142.

At paragraph 121 of their brief, the Plaintiffs claim “The Defendants have engaged in

highly questionable conduct that can be viewed as attempts to intimidate employees.” There is
no evidence all at before this Court that Apache or the Directors engaged in any such conduct,
and the use of the collective “the Defendants” by the Plaintiffs in making this allegation is
wholly inappropriate.
VI.

RELIEF REQUESTED

143.

Apache and the Directors respectfully request:
(a)

That this Action be certified as a class action, certifying Apache’s and the
Directors’ proposed class definition and common issues; and

(b)

That no order restricting Apache or the Directors be issued, and no order that
restricts access to opt out information be issued.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 15TH DAY OF APRIL, 2021
JENSEN SHAWA SOLOMON DUGUID HAWKES LLP
,

Per:
Andrew Wilson / Charlotte Stokes
Counsel for the Defendants, Apache
Corporation, William C. Montgomery,
Annell R. Bay, Daniel W. Rabun, Rene R.
Joyce and Charles J. Pitman
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PROPOSED COMMON ISSUES OF APACHE AND THE DIRECTORS

Class Definition
All employees of Apache Canada Ltd. as of August 16, 2017 and who were then participating in
Apache Corporation’s Omnibus Compensation Plan, had outstanding Awards (as defined in
Apache Corporation’s Omnibus Compensation Plan), and who became employees of Paramount
Resources Ltd.
Breach of Contract Claims
1. As a matter of Texas law, under either the Apache Corporation 2011 Omnibus Equity
Compensation Plan (the “2011 AOCP”) or the Apache Corporation 2016 Omnibus Equity
Compensation Plan (the “2016 AOCP”, together with the 2011 AOCP, the “AOCP”), does
Apache Corporation owe any contractual duties to the Class Members?
2. As a matter of Texas law, under the AOCP, do William C. Montgomery, Annell R. Bay,
Daniel W. Rabun, Rene R. Joyce and Charles J. Pitman (together, the “Director
Defendants”) owe any contractual duties to the Class Members?
3. As a matter of Texas law, under section 2.1(e) of the 2011 AOCP, 2.1(f) of the 2016
AOCP, section 12 of the 2011 AOCP, section 13 of the 2016 AOCP, and any of the Grant
Agreements issued under the AOCP, did the sale of Apache Canada Ltd. to Paramount
Resources Ltd. constitute a “Change of Control of the Company” as defined?
4. As a matter of Texas law, despite the sale of Apache Canada Ltd. to Paramount
Resources Ltd., did the Class Members remain “Eligible Persons” as defined in section
2.1(i) of the 2011 AOCP or section 2.1(k) of the 2016 AOCP in order to be entitled to
unvested Performance Awards or Restricted Stock Units?
5. As a matter of Texas law, did the sale of Apache Canada Ltd. to Paramount Resources
Ltd. trigger the requirements of section 13 of the 2011 AOCP and section 14 of the 2016
AOCP?
a. If the requirements were triggered, were the requirements of section 13 of
the 2011 AOCP and the requirements of section 14 of the 2016 AOCP breached
by the Defendants, or any of them?
6. As a matter of Texas law, under sections 2.1(f), 3.1, 3.4(a), 4.8 and 16 of the 2011
AOCP, and under sections 2.1(g), 3.1, 3.4(a), 4.8, and 17 of the 2016 AOCP, did the
Director Defendants have sole discretion to interpret, administer, modify, change and
terminate the AOCP?
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- 41 -a. If yes, pursuant to Texas law, does this create a complete defence to any claim
by the Plaintiffs under the 2011 AOCP and the 2016 AOCP against the Director
Defendants?
7. As a matter of Texas law, did the Defendants owe the Class Members any duties of
good faith and fair dealing in the discharge of the AOCP?
a. If the Defendants did owe these duties to the Class Members, did the
Defendants, or any of them breach any such duties?
Breach of Fiduciary Duty claims
8. As a matter of Texas law, did the Director Defendants owe a fiduciary duty to the
Class Members arising from section 13 of the 2011 AOCP or section 14 of the 2016
AOCP?
a. If yes, did the Director Defendants breach that duty to the Class Members?
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Section 2.1

CLASS PROCEEDINGS ACT

2003
Chapter C-16.5

Right to appear

2.1 A person who receives notice of an application for
certification under section 2(2)(b) may make submissions at the
application for certification.
2010 c15 s4

Defendant’s class proceeding

3(1) A defendant to a proceeding may, at any stage of the
proceeding, make an application to the Court for an order certifying
the proceeding as a class proceeding and appointing a person who
on certification will be a member of the class as the representative
plaintiff, whether or not more than one proceeding has been
commenced against the defendant.
(2) Notwithstanding subsection (1), the Court may certify a person
who is not a member of the class as the representative plaintiff for
the class proceeding but may do so only if, in the opinion of the
Court, to do so will avoid a substantial injustice to the class.
(3) Section 2(5) and (6) apply to the appointment of a
representative plaintiff under this section.
Certification re settlement of proceeding

4 Where a plaintiff has reached a settlement with a defendant in
respect of a proceeding prior to the proceeding’s being certified but
certification of the proceeding as a class proceeding is being sought
as a condition of the settlement for the purposes of imposing the
settlement on persons who will be class members in respect of the
proceeding if the proceeding is certified as a class proceeding,
those persons, on the application for certification being
commenced, constitute a settlement class with respect to the
proceeding for which certification is being sought.
Class certification

5(1) In order for a proceeding to be certified as a class proceeding
on an application made under section 2 or 3, the Court must be
satisfied as to each of the following:
(a) the pleadings disclose a cause of action;
(b) there is an identifiable class of 2 or more persons;
(c) the claims of the prospective class members raise a common
issue, whether or not the common issue predominates over
issues affecting only individual prospective class members;
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(d) a class proceeding would be the preferable procedure for the
fair and efficient resolution of the common issues;
(e) there is a person eligible to be appointed as a representative
plaintiff who, in the opinion of the Court,
(i) will fairly and adequately represent the interests of the
class,
(ii) has produced a plan for the proceeding that sets out a
workable method of advancing the proceeding on behalf
of the class and of notifying class members of the
proceeding, and
(iii) does not have, in respect of the common issues, an
interest that is in conflict with the interests of other
prospective class members.
(2) In determining whether a class proceeding would be the
preferable procedure for the fair and efficient resolution of the
common issues, the Court may consider any matter that the Court
considers relevant to making that determination, but in making that
determination the Court must consider at least the following:
(a) whether questions of fact or law common to the prospective
class members predominate over any questions affecting
only individual prospective class members;
(b) whether a significant number of the prospective class
members have a valid interest in individually controlling the
prosecution of separate actions;
(c) whether the class proceeding would involve claims that are
or have been the subject of any other proceedings;
(d) whether other means of resolving the claims are less
practical or less efficient;
(e) whether the administration of the class proceeding would
create greater difficulties than those likely to be experienced
if relief were sought by other means.
(3) Where the Court is satisfied as to each of the matters referred
to in subsection (1)(a) to (e), the Court is to certify the proceeding
as a class proceeding.
(4) The Court may not certify a proceeding as a class proceeding
unless the Court is satisfied as to each of the matters referred to in
subsection (1)(a) to (e).
7
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Division 2
Aggregate Awards
Aggregate awards of monetary relief

30(1) The Court may make an order for an aggregate monetary
award in respect of all or any part of a defendant’s liability to class
members or subclass members and may give judgment accordingly
if
(a) monetary relief is claimed on behalf of some or all class
members or subclass members,
(b) no questions of fact or law other than those relating to the
assessment of monetary relief remain to be determined in
order to establish the amount of the defendant’s monetary
liability, and
(c) the aggregate or a part of the defendant’s liability to some or
all class members or subclass members can, in the opinion
of the Court, reasonably be determined without proof by
individual class members or subclass members.
(2) Before making an order under subsection (1), the Court is to
provide the defendant with an opportunity to make submissions to
the Court in respect of any matter touching on the proposed order,
including, without limitation,
(a) submissions that contest the merits or amount of an award
under subsection (1), and
(b) submissions that individual proof of monetary relief is
required due to the individual nature of the relief.

Average or proportional share of aggregate awards

31(1) Where the Court makes an order under section 30, the Court
may further order that all or a part of the aggregate monetary award
be applied so that some or all individual class members or subclass
members share in the award on an average or proportional basis if,
in the opinion of the Court,
(a) it would be impractical or inefficient
(i) to identify the class members or subclass members
entitled to share in the award, or
(ii) to determine the exact shares that should be allocated to
individual class members or subclass members,

and
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Rothstein J. (McLachlin C.J.C. and LeBel, Fish, Abella, Cromwell, Moldaver, Karakatsanis and Wagner JJ. concurring):
Introduction
1 It is no simple task to assess liability and apportion damages in situations where the wrongdoer and the harmed parties are
separated by a long and complex chain of distribution, involving many parties, purchasers, resellers and intermediaries. Such
is the problem presented by indirect purchaser actions in which downstream individual purchasers seek recovery for alleged
unlawful overcharges that were passed on to them through the successive links in the chain.
2 The complexities inherent in indirect purchaser actions are magnified when such actions are brought as a class proceeding.
When that happens, the courts are required to grapple with not only the difficulties associated with indirect purchaser actions,
but are also then asked to decide whether the requirements for certification of a class action are met. These are the questions
the Court is faced with in this appeal.
Background
3 The representative plaintiffs in this action, Pro-Sys Consultants Ltd. and Neil Godfrey (collectively "Pro-Sys"), brought a
class action against Microsoft Corporation and Microsoft Canada Co./Microsoft Canada CIE (collectively "Microsoft") alleging

1

that beginning in 1988, Microsoft engaged in unlawful conduct by overcharging for its Intel-compatible PC operating systems
and Intel-compatible PC applications software. Pro-Sys claims that as a direct consequence of Microsoft's unlawful conduct,
it and all the class members paid and continue to pay higher prices for Microsoft operating systems and applications software
than they would have paid absent the unlawful conduct.
4
Pro-Sys sought certification of the action as a class proceeding under the Class Proceedings Act, R.S.B.C. 1996, c. 50
("CPA").
5
The proposed class is made up of ultimate consumers who acquired Microsoft products from re-sellers, re-sellers who
themselves purchased the products either directly from Microsoft or from other re-sellers higher up the chain of distribution.
These consumers are known as the "indirect purchasers". The proposed class was defined in the statement of claim as
all persons resident in British Columbia who, on or after January 1, 1994, indirectly acquired a license for Microsoft
Operating Systems and/or Microsoft Applications Software for their own use, and not for purposes of further selling or
leasing.
(2010 BCSC 285 (B.C. S.C.), at para. 16)
The Proceedings Below
Certification Proceedings in the British Columbia Supreme Court
6 Pro-Sys filed its original statement of claim in the British Columbia Supreme Court ("BCSC") in December 2004. Thereafter
numerous amendments to the Statement of Claim were made with the approval of Tysoe J., ultimately resulting in the Third
Further Amended Statement of Claim. A Fourth Further Amended Statement of Claim has not officially been filed.
7 In 2006, Microsoft sought an order striking out the claim altogether and an order dismissing the action. In the alternative,
it sought to strike out only portions of the claim. The parties agreed that the outcome of the application to strike would be
determinative of the certification requirement under s. 4(1)(a) of the CPA that the pleadings disclose a cause of action.
8
Tysoe J. found causes of action under s. 36 of the Competition Act, R.S.C. 1985, c. C-34, in tort for conspiracy and
intentional interference with economic interests and in restitution for waiver of tort (2006 BCSC 1047, 57 B.C.L.R. (4th) 323
(B.C. S.C.)). He ordered that the portions of the pleadings dealing with unjust enrichment and constructive trust should be
struck out as they were not sufficient to support such claims, unless they were amended by Pro-Sys. Upon further motion to
amend the claims (2006 BCSC 1738, 59 B.C.L.R. (4th) 111 (B.C. S.C.)), Tysoe J. allowed amendments to support the claims
of unjust enrichment and constructive trust.
9 Following his rulings on the applications to strike and to amend, Tysoe J. was appointed to the British Columbia Court of
Appeal ("BCCA"), and Myers J. assumed management of the case. Myers J. assessed the remaining certification requirements
set out in s. 4(1) of the CPA, namely (i) whether there was an identifiable class (s. 4(1)(b)); (ii) whether the claims of the class
members raised common issues (s. 4(1)(c)); (iii) whether the class action was the preferable procedure (s. 4(1)(d)); and (iv)
whether Pro-Sys and Neil Godfrey could adequately represent the class (s. 4(1)(e)). Myers J. certified the action, finding that
all four of the remaining requirements for certification were met (2010 BCSC 285 (B.C. S.C.)). The common issues certified
by Myers J. are listed in the appendix to these reasons.
Appeal of the Certification to the British Columbia Court of Appeal, 2011 BCCA 186, 304 B.C.A.C. 90 (B.C. C.A.)
10 Microsoft appealed from the decisions of Tysoe and Myers JJ. The majority of the BCCA, per Lowry J.A. (Frankel J.A.
concurring), allowed the appeal, set aside the certification order and dismissed the action, finding it plain and obvious that the
class members had no cause of action under s. 4(1)(a) of the CPA. The majority reached this conclusion after determining that
indirect purchaser actions were not available as a matter of law in Canada. As such, it did not consider the other certification
requirements.
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(b) there is an identifiable class of 2 or more persons;
(c) the claims of the class members raise common issues, whether or not those common issues predominate over
issues affecting only individual members;
(d) a class proceeding would be the preferable procedure for the fair and efficient resolution of the common
issues;
(e) there is a representative plaintiff who
(i) would fairly and adequately represent the interests of the class,
(ii) has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on
behalf of the class and of notifying class members of the proceeding, and
(iii) does not have, on the common issues, an interest that is in conflict with the interests of other class
members.
Do the Pleadings Disclose a Cause of Action?
63
The first certification requirement requires that the pleadings disclose a cause of action. In Elder Advocates of Alberta
Society v. Alberta, 2011 SCC 24, [2011] 2 S.C.R. 261 (S.C.C.) ("Alberta Elders"), this Court explained that this requirement
is assessed on the same standard of proof that applies to a motion to dismiss, as set out in Hunt v. T & N plc, [1990] 2 S.C.R.
959 (S.C.C.), at p. 980. That is, a plaintiff satisfies this requirement unless, assuming all facts pleaded to be true, it is plain and
obvious that the plaintiff's claim cannot succeed (Alberta Elders, at para. 20; Hollick v. Metropolitan Toronto (Municipality),
2001 SCC 68, [2001] 3 S.C.R. 158 (S.C.C.), at para. 25).
64
Pro-Sys has alleged causes of action (1) under s. 36 of the Competition Act, (2) in tort for conspiracy and intentional
interference with economic interests, and (3) in restitution for unjust enrichment, constructive trust and waiver of tort. For the
reasons that follow, I would agree with Tysoe J. that the pleadings disclose causes of action that should not be struck out at
this stage of the proceedings.
Section 36 of the Competition Act
65 Under s. 36 of the Competition Act, any person who has suffered loss or damage as a result of conduct engaged in by any
person contrary to Part VI of the Act may sue for and recover that loss or damage. Section 36 provides:
36. (1) Any person who has suffered loss or damage as a result of
(a) conduct that is contrary to any provision of Part VI ...
.....
may in any court of competent jurisdiction, sue for and recover from the person who engaged in the conduct or failed to
comply with the order an amount equal to the loss or damage proved to have been suffered by him, together with any
additional amount that the court may allow not exceeding the full cost to him of any investigation in connection with the
matter and of proceedings under this section.
66
Part VI of the Competition Act is entitled "Offences in Relation to Competition". The Part VI offences alleged in this
appeal are (1) conspiracy, contrary to s. 45(1), and (2) false or misleading representations, contrary to s. 52(1). At the time of
the hearing before Tysoe J., those provisions read as follows:
45. (1) [Conspiracy] Every one who conspires, combines, agrees or arranges with another person
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(a) to limit unduly the facilities for transporting, producing, manufacturing, supplying, storing or dealing in any
product,
(b) to prevent, limit or lessen, unduly, the manufacture or production of a product or to enhance unreasonably
the price thereof,
(c) to prevent or lessen, unduly, competition in the production, manufacture, purchase, barter, sale, storage, rental,
transportation or supply of a product, or in the price of insurance on persons or property, or
(d) to otherwise restrain or injure competition unduly,
is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years or to a fine not exceeding
ten million dollars or to both.
52. (1) [False or misleading representations] No person shall, for the purpose of promoting, directly or indirectly, the supply
or use of a product or for the purpose of promoting, directly or indirectly, any business interest, by any means whatever,
knowingly or recklessly make a representation to the public that is false or misleading in a material respect.
67
The bulk of Microsoft's objections to the cause of action under s. 36 of the Competition Act are tied to the theory that
offensive passing on is not permitted. In view of my earlier finding that indirect purchaser actions are permitted, those arguments
are no longer of consequence in this appeal.
68 However, Microsoft also argues that the s. 36 cause of action is not properly pleaded before this Court because it was not
included in Pro-Sys's statement of claim. It argues that any attempt to add it now would be barred by the two-year limitation
period contained in s. 36(4) of the Act. However, Donald J.A., dissenting in the BCCA, found Microsoft's contention to be a
purely technical objection, and not one that would form a basis to dismiss the claim. I would agree. The Third Further Amended
Statement of Claim alleges that the unlawful conduct was continuing, a fact that must be accepted as being true for the purposes
of this appeal. As a result, it cannot be said that the action was not filed in a timely manner.
69 Moreover, the Third Further Amended Statement of Claim states specifically that "[t]he plaintiffs plead and rely upon ....
Part VI of the Competition Act" (para. 109, A.R., vol. II, at p. 48) and seeks damages accordingly. Although the Third Further
Amended Statement of Claim does not expressly refer to s. 36, recovery for breaches under Part VI of the Competition Act may
only be sought by private individuals through a claim under s. 36. I agree with Donald J.A. that "the parties put their minds to
s. 36 at the certification hearing and so no surprise or prejudice can be complained of" (BCCA, at para. 59). For these reasons,
I would not accede to Microsoft's argument that the claim should be barred by the limitation provision of the Competition Act.
70
Microsoft made other brief arguments objecting to the cause of action under s. 36. Before Tysoe J., it argued that the
Competition Tribunal should have jurisdiction over the enforcement of the competition law. I agree that a number of provisions
of the Competition Act assign jurisdiction to the Competition Tribunal rather than the courts. However, that is not the case with
s. 36, which expressly provides that any person who suffered loss by virtue of a breach of Part VI of the Act may seek to recover
that loss. The section expressly confers jurisdiction on the court to entertain such claims.
71
For all these reasons, it is not plain and obvious that a claim under s. 36 of the Competition Act would be unsuccessful.
For the purposes of s. 4(1)(a) of the CPA, it cannot be said that the pleadings do not disclose a cause of action under s. 36 of
the Competition Act.
Tort
72 Pro-Sys alleges that Microsoft combined with various parties to commit the economic torts of conspiracy (both predominant
purpose conspiracy and unlawful means conspiracy) and unlawful interference with economic interests. A conspiracy arises
when two or more parties agree "to do an unlawful act, or to do a lawful act by unlawful means" (Mulcahy v. R. (1868), L.R.
3 H.L. 306 (U.K. H.L.), at p. 317). Despite the fact that the tort of conspiracy traces its origins "to the Middle Ages, [it] is not
12

now a well-settled tort in terms of its current utility or the scope of the remedy it affords" (Golden Capital Securities Ltd. v.
Holmes, 2004 BCCA 565, 205 B.C.A.C. 54 (B.C. C.A.), at para. 42).
73
Nonetheless, in Canada, two types of actionable conspiracy remain available under tort law: predominant purpose
conspiracy and unlawful means conspiracy. I first address the arguments related to predominant purpose conspiracy. I then turn
to unlawful means conspiracy and unlawful interference with economic interests and deal with them together, as the arguments
against these causes of action relate to the "unlawful means" requirement common to both torts.
Predominant Purpose Conspiracy
74 Predominant purpose conspiracy is made out where the predominant purpose of the defendant's conduct is to cause injury
to the plaintiff using either lawful or unlawful means, and the plaintiff does in fact suffer loss caused by the defendant's conduct.
Where lawful means are used, if their object is to injure the plaintiff, the lawful acts become unlawful (Canada Cement LaFarge
Ltd. v. British Columbia Lightweight Aggregate Ltd., [1983] 1 S.C.R. 452 (S.C.C.), at pp. 471-72).
75
It is worth noting that in Cement LaFarge, Estey J. wrote that predominant purpose conspiracy is a "commercial
anachronism" and that the approach to this tort should be to restrict its application:
The tort of conspiracy to injure, even without the extension to include a conspiracy to perform unlawful acts where there
is a constructive intent to injure, has been the target of much criticism throughout the common law world. It is indeed a
commercial anachronism as so aptly illustrated by Lord Diplock in Lonrho, supra, at pp. 188-89. In fact, the action may
have lost much of its usefulness in our commercial world, and survives in our law as an anomaly. Whether that be so or
not, it is now too late in the day to uproot the tort of conspiracy to injure from the common law. No doubt the reaction of
the courts in the future will be to restrict its application for the very reasons that some now advocate its demise. [p. 473]
Notwithstanding these observations, whether predominant purpose conspiracy should be restricted so as not to apply to the facts
of this case is not a matter that should be determined on an application to strike pleadings.
76
At para. 91 of its Third Further Amended Statement of Claim, in a section discussing both predominant purpose and
unlawful means conspiracy, Pro-Sys states that "[t]he defendants were motivated to conspire" and then lists the defendants'
three "predominant purposes and predominant concerns": (1) to harm the plaintiffs by requiring them to purchase Microsoft
products rather than competitors' products; (2) to harm the plaintiffs by requiring them to pay artificially high prices; and (3)
to unlawfully increase their profits (A.R., vol. II, at p. 43).
77 Microsoft argues that the tort of predominant purpose conspiracy is not made out because Pro-Sys's statement of claim fails
to identify one true predominant purpose and instead lists several "overlapping purpose[s]" (R.F., at para. 93). Microsoft submits
that by pleading that it was "motivated solely by economic considerations" (R.F., at para. 94), Pro-Sys in effect concedes that the
predominant purpose of Microsoft's alleged conduct could not have been to cause injury to the plaintiff as required under the law.
78
There is disagreement between the parties as to what the pleadings mean. Microsoft says that Pro-Sys failed to identify
injury to the plaintiffs as the one true predominant purpose. Pro-Sys argues that its pleadings state that Microsoft acted with
the predominant purpose of injuring the class members which resulted in, among other things, increased profits. While the
pleadings could have been drafted with a more precise focus, I would hesitate on a pleadings application to rule definitively
that the predominant purpose conspiracy pleading is so flawed that no cause of action is disclosed. At this stage, I cannot rule
out Pro-Sys's explanation that Microsoft's primary intent was to injure the plaintiffs and that unlawfully increasing its profits
was a result of that intention. For this reason, I cannot say it is plain and obvious that Pro-Sys's claim in predominant purpose
conspiracy cannot succeed.
79
Microsoft also argues that this claim should be struck to the extent it applies as between corporate affiliates because
"[p]arent and wholly-owned subsidiary corporations always act in combination" (R.F., at para. 95). Pro-Sys says that "[t]his is
not true as a matter of law" (appellants response factum, at para. 55). Both parties cite, among other cases, para. 19 of Smith
v. National Money Mart Co. (2006), 80 O.R. (3d) 81 (Ont. C.A.), leave to appeal refused, [2006] 1 S.C.R. xii (note) (S.C.C.),
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which says that "there can be a conspiracy between a parent and a subsidiary corporation". In my view, this statement appears
to leave open a cause of action in predominant purpose conspiracy even when the conspiracy is between affiliated corporations.
Again, it would not be appropriate on a pleadings application to make a definitive ruling on this issue. In the circumstances, I
cannot say it is plain and obvious that the predominant purpose conspiracy claim as it applies to an alleged conspiracy between
a parent corporation and its subsidiaries should be struck at this phase of the proceedings.
Unlawful Means Conspiracy and Intentional Interference With Economic Interests
80
The second type of conspiracy, called "unlawful means conspiracy", requires no predominant purpose but requires that
the unlawful conduct in question be directed toward the plaintiff, that the defendant should know that injury to the plaintiff is
likely to result, and that the injury to the plaintiff does in fact occur (Cement LaFarge, at pp. 471-72).
81 The tort of intentional interference with economic interests aims to provide a remedy to victims of intentional commercial
wrongdoing (Correia v. Canac Kitchens, 2008 ONCA 506, 91 O.R. (3d) 353 (Ont. C.A.), at para. 98; OBG Ltd. v. Allan, [2007]
UKHL 21, [2008] 1 A.C. 1 (U.K. H.L.)). The three essential elements of this tort are (1) the defendant intended to injure the
plaintiff's economic interests; (2) the interference was by illegal or unlawful means; and (3) the plaintiff suffered economic loss
or harm as a result (see P. H. Osborne, The Law of Torts (4th ed. 2011), at p. 336).
82
Microsoft argues that the claims for unlawful means conspiracy and intentional interference with economic interests
should be struck because their common element requiring the use of "unlawful means" cannot be established.
83
These alleged causes of action must be dealt with summarily as the proper approach to the unlawful means requirement
common to both torts is presently under reserve in this Court in A.I. Enterprises Ltd. v. Bram Enterprises Ltd., 2012 NBCA
33, 387 N.B.R. (2d) 215 (N.B. C.A.), leave to appeal granted, [2012] 3 S.C.R. v (note) (S.C.C.). Suffice it to say that at this
point it is not plain and obvious that there is no cause of action in unlawful means conspiracy or in intentional interference with
economic interests. I would therefore not strike these claims. Depending on the decision of this Court in Bram, it will be open
to Microsoft to raise the matter in the BCSC should it consider it advisable to do so.
Restitution
84

Pro-Sys makes restitutionary claims alleging causes of action in unjust enrichment, constructive trust and waiver of tort.

Unjust Enrichment
85
The well-known elements required to establish an unjust enrichment are (1) an enrichment of the defendant; (2) a
corresponding deprivation of the plaintiff; and (3) an absence of juristic reason (such as a contract) for the enrichment (see
Alberta Elders, at para. 82; Garland v. Consumers' Gas Co., 2004 SCC 25, [2004] 1 S.C.R. 629 (S.C.C.), at para. 30; Rathwell v.
Rathwell, [1978] 2 S.C.R. 436 (S.C.C.), at p. 455; Becker v. Pettkus, [1980] 2 S.C.R. 834 (S.C.C.)). Pro-Sys says that Microsoft
was unjustly enriched by the overcharge to its direct purchasers that was passed through the chain of distribution to the class
members.
86
Microsoft argues that any enrichment it received came from the direct purchasers, and not from the class members, and
that this lack of a direct connection between it and the class members forecloses the claim of unjust enrichment. Additionally,
it says that the contracts between Microsoft and the direct purchasers and the contracts between the direct purchasers and the
indirect purchasers (the existence of which are undisputed) constitute a juristic reason for the enrichment.
87
In support of its first argument, Microsoft cites Peel (Regional Municipality) v. Canada, [1992] 3 S.C.R. 762 (S.C.C.).
In Peel, McLachlin J. (as she then was) held, at p. 797, that "[t]he cases in which claims for unjust enrichment have been made
out generally deal with benefits conferred directly and specifically on the defendant". A claim in unjust enrichment must be
based on "more than an incidental blow-by. A secondary collateral benefit will not suffice. To permit recovery for incidental
collateral benefits would be to admit of the possibility that a plaintiff could recover twice — once from the person who is the
immediate beneficiary of the payment or benefit ..., and again from the person who reaped an incidental benefit" (Peel, at p.
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797). The words of Peel themselves would appear to foreclose the possibility of an indirect relationship between plaintiff and
defendant. However, this does not resolve the issue. First, it is not apparent that the benefit to Microsoft is an "incidental blowby" or "collateral benefit". Second, Pro-Sys relies on Alberta Elders, which it says stands for the proposition that an unjust
enrichment may be possible where the benefit was indirect and was passed on by a third party. At this stage, I cannot conclude
that it is plain and obvious that a claim in unjust enrichment will be made out only where the relationship between the plaintiff
and the defendant is direct.
88 With regard to Microsoft's juristic reason justification, Pro-Sys pleads that these contracts are "illegal and void" because
they constitute a restraint of trade at common law, they violate U.S. antitrust law, they are prohibited by Microsoft's own
corporate policies and they violate Part VI of the Competition Act. It submits that the contracts cannot therefore constitute a
juristic reason for the enrichment. The question of whether the contracts are illegal and void should not be resolved at this stage
of the proceedings. These are question that must be left to the trial judge.
89

I am thus unable to find that it is plain and obvious that the claim in unjust enrichment cannot succeed.

Constructive Trust
90 As a remedy for the alleged unjust enrichment, Pro-Sys submits that an amount equal to the overcharge from the sales of
Microsoft operating systems and Microsoft applications software in British Columbia should be held by Microsoft in trust for
the class members. In other words, Pro-Sys is asking that Microsoft be constituted a constructive trustee in favour of Pro-Sys.
91 Kerr v. Baranow, 2011 SCC 10, [2011] 1 S.C.R. 269 (S.C.C.), is the relevant controlling authority on constructive trusts.
In Kerr, Justice Cromwell explains that in order to find that a constructive trust is made out, the plaintiff must be able to point
to a link or causal connection between his or her contribution and the acquisition of specific property:
... the constructive trust is a broad and flexible equitable tool used to determine beneficial entitlement to property
(Pettkus, at pp. 843-44 and 847-48). Where the plaintiff can demonstrate a link or causal connection between his or
her contributions and the acquisition, preservation, maintenance or improvement of the disputed property, a share of the
property proportionate to the unjust enrichment can be impressed with a constructive trust in his or her favour (Pettkus,
at pp. 852-53; Sorochan, at p. 50). [para. 50]
92
In the present case, there is no referential property; Pro-Sys makes a purely monetary claim. Constructive trusts are
designed to "determine beneficial entitlement to property" when "a monetary award is inappropriate or insufficient" (Kerr, at
para. 50). As Pro-Sys's claim neither explains why a monetary award is inappropriate or insufficient nor shows a link to specific
property, the claim does not satisfy the conditions necessary to ground a constructive trust. On the pleadings, it is plain and
obvious that Pro-Sys's claim that an amount equal to the overcharge from the sale of Microsoft operating systems and Microsoft
applications software in British Columbia should be held by Microsoft in trust for the class members cannot succeed. The
pleadings based on constructive trust must be struck.
Waiver of Tort
93 As an alternative to the causes of action in tort, Pro-Sys waives the tort and seeks to recover the unjust enrichment accruing
to Microsoft. Waiver of tort occurs when the plaintiff gives up the right to sue in tort and elects instead to base its claim in
restitution, "thereby seeking to recoup the benefits that the defendant has derived from the tortious conduct" (Maddaugh and
McCamus, at p. 24-1). Causes of action in tort and restitution are not mutually exclusive, but rather provide alternative remedies
that may be pursued concurrently (United Australia Ltd. v. Barclays Bank Ltd. (1940), [1941] A.C. 1 (U.K. H.L.), at p. 18).
Waiver of tort is based on the theory that "in certain situations, where a tort has been committed, it may be to the plaintiff's
advantage to seek recovery of an unjust enrichment accruing to the defendant rather than normal tort damages" (Maddaugh and
McCamus, at pp. 24-1 and 24-2). An action in waiver of tort is considered by some to offer the plaintiff an advantage in that "it
may relieve them of the need to prove loss in tort, or in fact at all (Maddaugh and McCamus, at p. 24-4).
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94 Microsoft advances two arguments as to why this claim should be struck. First, it states that Pro-Sys has pleaded waiver
of tort as a remedy and not a cause of action, and therefore proof of loss is an essential element. Second, if indeed waiver of
tort is pleaded as a cause of action, the underlying tort must therefore be established, including the element of loss. In my view,
neither argument provides a sufficient basis upon which to find that a claim in waiver of tort would plainly and obviously be
unsuccessful.
95
In Serhan Estate v. Johnson & Johnson (2006), 85 O.R. (3d) 665 (Ont. Div. Ct.), Epstein J. (as she then was) performed
an extensive review of the doctrine of waiver of tort. Her analysis found numerous authorities accepting the viability of waiver
of tort as its own cause of action intended to disgorge a defendant's unjust enrichment gained through wrongdoing, as opposed
to merely a remedy for unjust enrichment. These authorities differed, however, as to the question of whether the underlying tort
needed to be established in order to sustain the action in waiver of tort.
96
The U.S. and U.K. jurisprudence as well as the academic texts on the subject have largely rejected the requirement that
the underlying tort must be established in order for a claim in waiver of tort to succeed (see Serhan, at paras. 51-68, citing
Maddaugh and McCamus at p. 24-20 of 2005 update; J. Beatson, The Use and Abuse of Unjust Enrichment: Essays on the Law
of Restitution (1991); D. Friedmann, "Restitution for Wrongs: The Basis of Liability", in W. R. Cornish, et al., eds., Restitution:
Past, Present and Future: Essays in Honour of Gareth Jones (1998), 133; National Trust Co. v. Gleason, 77 N.Y. 400 (U.S.
N.Y. Ct. App. 1879); Federal Sugar Refining Co. v. United States Sugar Equalization Board Inc., 268 F. 575 (U.S. D.C. N.Y.
1920); Mahesan v. Malaysia Housing Society (1977), [1979] A.C. 374 (Malaysia P.C.); Universe Tankships Inc. of Monrovia v.
International Transport Workers' Federation (1982), [1983] 1 A.C. 366 (U.K. H.L.)). Another line of cases would find a cause
of action in waiver of tort to be unavailable unless it can be established that the defendant has committed the underlying tort
giving rise to the cause of action (see United Australia, at p. 18; Zidaric v. Toshiba of Canada Ltd. (2000), 5 C.C.L.T. (3d) 61
(Ont. S.C.J.), at para. 14; Reid v. Ford Motor Co., 2006 BCSC 712 (B.C. S.C.)). At least one of these cases (Reid) suggests that
a reluctance to eliminate the requirement of proving loss as an element of the cause of action is part of the reason for requiring
the establishment of the underlying tort (para. 17).
97
Epstein J. ultimately concluded that, given this contradictory law, "[c]learly, it cannot be said that an action based on
waiver of tort is sure to fail" and that the questions "about the consequences of identifying waiver of tort as an independent
cause of action in circumstances such as exist here, involv[e] matters of policy that should not be determined at the pleadings
stage" (Serhan, at para. 68). I agree. In my view, this appeal is not the proper place to resolve the details of the law of waiver of
tort, nor the particular circumstances in which it can be pleaded. I cannot say that it is plain and obvious that a cause of action
in waiver of tort would not succeed.
The Remaining Certification Requirements
98
The causes of action under s. 36 of the Competition Act, in tort and in restitution (except for constructive trust) have
met the first certification requirement that the pleadings disclose a cause of action. I now turn to Microsoft's argument that the
claims should nevertheless be rejected because they do not meet two of the remaining certification requirements: that the claims
of the class members raise common issues and that a class action is the preferable procedure in this case.
Standard of Proof
99
The starting point in determining the standard of proof to be applied to the remaining certification requirements is the
standard articulated in this Court's seminal decision in Hollick. In that case, McLachlin C.J. succinctly set out the standard:
"... the class representative must show some basis in fact for each of the certification requirements set out in ... the Act, other
than the requirement that the pleadings disclose a cause of action" (para. 25 (emphasis added)). She noted, however, that "the
certification stage is decidedly not meant to be a test of the merits of the action" (para. 16). Rather, this stage is concerned with
form and with whether the action can properly proceed as a class action (see Hollick, at para. 16; Pro-Sys Consultants Ltd.
v. Infineon Technologies AG, 2009 BCCA 503, 98 B.C.L.R. (4th) 272 (B.C. C.A.) ("Infineon") at para. 65; Cloud v. Canada
(Attorney General) (2004), 73 O.R. (3d) 401 (Ont. C.A.), at para. 50).
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100
The Hollick standard of proof asks not whether there is some basis in fact for the claim itself, but rather whether
there is some basis in fact which establishes each of the individual certification requirements. McLachlin C.J. did, however,
note in Hollick that evidence has a role to play in the certification process. She observed that "the Report of the Attorney
General's Advisory Committee on Class Action Reform clearly contemplates that the class representative will have to establish
an evidentiary basis for certification" (para. 25).
101 Microsoft, while accepting the "some basis in fact" standard, argues that "in order for the Plaintiffs to meet the standard
of proof, the evidence must establish that the proposed class action raises common issues and is the preferable procedure on a
balance of probabilities" (R.F., at para. 41 (emphasis in original)). Microsoft relies on the academic writings of Justice Cullity of
the Ontario Superior Court of Justice. Cullity J. expressed the view that "[t]o the extent that some basis in fact reflects a concern
that certification motions are procedural and should not be concerned with the merits of the claims asserted, there seems no
justification for applying the lesser standard to essential preconditions for certification that will not be within the jurisdiction
of the court at trial" ("Certification in Class Proceedings — The Curious Requirement of 'Some Basis in Fact'" (2011), 51 Can.
Bus. L.J. 407, at p. 422). In other words, Cullity J. suggests that because certification requirements are procedural, they will not
be revisited at a trial of the common issues. As such, there is no reason to assess them on a standard lower than the traditional
civil standard of "balance of probabilities". Microsoft further submits that this Court should endorse the American approach
of making factual determinations at the certification stage on a preponderance of the evidence and should require certification
judges to weigh the evidence so as to resolve all factual or legal disputes at certification, even if those disputes overlap with
the merits (see R.F., at para. 42, citing In re Hydrogen Peroxide Antitrust Litigation, 552 F.3d 305 (U.S. C.A. 3rd Cir. 2008),
at p. 307, and para. 43).
102 I cannot agree with Microsoft's submissions on this issue. Had McLachlin C.J. intended that the standard of proof to meet
the certification requirements was a "balance of probabilities", that is what she would have stated. There is nothing obscure here.
The Hollick standard has never been judicially interpreted to require evidence on a balance of probabilities. Further, Microsoft's
reliance on U.S. law is novel and departs from the Hollick standard. The "some basis in fact" standard does not require that the
court resolve conflicting facts and evidence at the certification stage. Rather, it reflects the fact that at the certification stage
"the court is ill-equipped to resolve conflicts in the evidence or to engage in the finely calibrated assessments of evidentiary
weight" (Cloud, at para. 50; Irving Paper Ltd. v. Atofina Chemicals Inc. (2009), 99 O.R. (3d) 358 (Ont. S.C.J.), at para. 119,
citing Hague v. Liberty Mutual Insurance Co. (2004), 13 C.P.C. (6th) 1 (Ont. S.C.J.)). The certification stage does not involve
an assessment of the merits of the claim and is not intended to be a pronouncement on the viability or strength of the action;
"rather, [it] focuses on the form of the action in order to determine whether the action can appropriately go forward as a class
proceeding" (Infineon, at para. 65).
103
Nevertheless, it has been well over a decade since Hollick was decided, and it is worth reaffirming the importance
of certification as a meaningful screening device. The standard for assessing evidence at certification does not give rise to "a
determination of the merits of the proceeding" (CPA, s. 5(7)); nor does it involve such a superficial level of analysis into the
sufficiency of the evidence that it would amount to nothing more than symbolic scrutiny.
104 In any event, in my respectful opinion, there is limited utility in attempting to define "some basis in fact" in the abstract.
Each case must be decided on its own facts. There must be sufficient facts to satisfy the applications judge that the conditions
for certification have been met to a degree that should allow the matter to proceed on a class basis without foundering at the
merits stage by reason of the requirements of s. 4(1) of the CPA not having been met.
105 Finally, I would note that Canadian courts have resisted the U.S. approach of engaging in a robust analysis of the merits
at the certification stage. Consequently, the outcome of a certification application will not be predictive of the success of the
action at the trial of the common issues. I think it important to emphasize that the Canadian approach at the certification stage
does not allow for an extensive assessment of the complexities and challenges that a plaintiff may face in establishing its case at
trial. After an action has been certified, additional information may come to light calling into question whether the requirements
of s. 4(1) continue to be met. It is for this reason that enshrined in the CPA is the power of the court to decertify the action if at
any time it is found that the conditions for certification are no longer met (s. 10(1)).
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Do the Claims of the Class Members Raise Common Issues?
106
The commonality requirement has been described as "[t]he central notion of a class proceeding" (M. A. Eizenga, et
al., Class Actions Law and Practice (loose-leaf), at p. 3-34.6). It is based on the notion that "individuals who have litigation
concerns 'in common' ought to be able to resolve those common concerns in one central proceeding rather than through an
inefficient multitude of repetitive proceedings" (Ibid.).
107 Section 4(1)(c) of the CPA states that the court must certify an action as a class proceeding if, among other requirements,
"the claims of the class members raise common issues, whether or not those common issues predominate over issues affecting
only individual members". Section 1 of the CPA defines "common issues" as "(a) common but not necessarily identical issues
of fact, or (b) common but not necessarily identical issues of law that arise from common but not necessarily identical facts".
108 In Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46, [2001] 2 S.C.R. 534 (S.C.C.), this Court addressed
the commonality question, stating that "the underlying question is whether allowing the suit to proceed as a [class action] will
avoid duplication of fact-finding or legal analysis" (para. 39). I list the balance of McLachlin C.J.'s instructions, found at paras.
39-40 of that decision:
(1) The commonality question should be approached purposively.
(2) An issue will be "common" only where its resolution is necessary to the resolution of each class member's claim.
(3) It is not essential that the class members be identically situated vis-à-vis the opposing party.
(4) It not necessary that common issues predominate over non-common issues. However, the class members' claims
must share a substantial common ingredient to justify a class action. The court will examine the significance of the
common issues in relation to individual issues.
(5) Success for one class member must mean success for all. All members of the class must benefit from the successful
prosecution of the action, although not necessarily to the same extent.
109
Microsoft argues that the differences among the proposed class members are too great to satisfy the common issues
requirement. It argues that the plaintiffs allege they were injured by multiple separate instances of wrongdoing, that these acts
occurred over a period of 24 years and had to do with 19 different products, and that various co-conspirators and countless
licences are implicated. Microsoft also argues that the fact that the overcharge has been passed on to the class members through
the chain of distribution makes it unfeasible to prove loss to each of the class members for the purposes of establishing common
issues.
110
The multitude of variables involved in indirect purchaser actions may well present a significant challenge at the merits
stage. However, there would appear to be a number of common issues that are identifiable. In order to establish commonality,
evidence that the acts alleged actually occurred is not required. Rather, the factual evidence required at this stage goes only to
establishing whether these questions are common to all the class members.
111 Myers J. concluded that the claims raised common issues. I agree that their resolution is indeed necessary to the resolution
of the claims of each class member. Their resolution would appear to advance the claims of the entire class and to answer them
commonly will avoid duplication in legal and factual analysis. Those findings are entitled to deference from an appellate court.
112 The differences cited by Microsoft are, in my view, insufficient to defeat a finding of commonality. Dutton confirms that
even a significant level of difference among the class members does not preclude a finding of commonality. In any event, as
McLachlin C.J. stated, "[i]f material differences emerge, the court can deal with them when the time comes" (Dutton, at para. 54).
113 In addition to the common issues relating to scope and existence of the causes of action pleaded, the remaining common
issues certified by Myers J. relate to the alleged loss suffered by the class members and as to whether damages can be calculated
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on an aggregate basis. The loss-related common issues, that is to say the proposed common issues that ask whether loss to
the class members can be established on a class-wide basis, require the use of expert evidence in order for commonality to be
established. The standard upon which that evidence should be assessed is contested and I turn to it first below. A question was
also raised regarding whether the aggregate damages provision can be used to establish liability. I also address this below.
Expert Evidence in Indirect Purchaser Class Actions
114
One area in which difficulty is encountered in indirect purchaser actions is in assessing the commonality of the harm
or loss-related issues. In order to determine if the loss-related issues meet the "some basis in fact" standard, some assurance is
required that the questions are capable of resolution on a common basis. In indirect purchaser actions, plaintiffs generally seek
to satisfy this requirement through the use of expert evidence in the form of economic models and methodologies.
115 The role of the expert methodology is to establish that the overcharge was passed on to the indirect purchasers, making
the issue common to the class as a whole (see Chadha, at para. 31). The requirement at the certification stage is not that the
methodology quantify the damages in question; rather, the critical element that the methodology must establish is the ability to
prove "common impact", as described in the U.S. antitrust case of Linerboard Antitrust Litigation, Re, 305 F.3d 145, 53 Fed. R.
Serv. 3d 999 (U.S. C.A. 3rd Cir. 2002). That is, plaintiffs must demonstrate that "sufficient proof [is] available, for use at trial,
to prove antitrust impact common to all the members of the class" (ibid., at p. 155). It is not necessary at the certification stage
that the methodology establish the actual loss to the class, as long as the plaintiff has demonstrated that there is a methodology
capable of doing so. In indirect purchaser actions, this means that the methodology must be able to establish that the overcharges
have been passed on to the indirect-purchaser level in the distribution chain.
116 The most contentious question involving the use of expert evidence is how strong the evidence must be at the certification
stage to satisfy the court that there is a method by which impact can be proved on a class-wide basis. The BCCA in Infineon
called for the plaintiff to show "only a credible or plausible methodology" and held that "[i]t was common ground that statistical
regression analysis is in theory capable of providing reasonable estimates of gain or aggregate harm and the extent of passthrough in price-fixing cases" (para. 68). This was the standard adopted by Myers J. in the present case. Under this standard,
he found the plaintiffs' methodologies to be adequate to satisfy the commonality requirement.
117
Microsoft submits that the "credible or plausible methodology" standard adopted by Myers J. was too permissive and
allowed for a claim to be founded on insufficient evidence. It argues that under s. 5(4) of the CPA, the parties are required to
file affidavits containing all material facts upon which they intend to rely, and as such Myers J. was under an obligation to
weigh the evidence of both parties where a conflict arises. Microsoft alleges that despite this requirement, Myers J. failed to
weigh Pro-Sys's expert evidence against Microsoft's expert evidence, merely concluding that Pro-Sys's expert evidence was
"not implausible" and that assessing competing evidence was "not something that can and should be done in a certification
application" (R.F., at para. 43, citing reasons of Myers J., at para. 144). Microsoft argues that this approach was in error and
is inconsistent with the standard required at certification. Once again relying on U.S. case law, Microsoft urges this Court to
weigh conflicting expert testimony at certification and to perform this review in a "robust" and "rigorous" manner (R.F., at paras.
45-48, citing Hydrogen Peroxide, at p. 323, and Wal-Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541 (U.S. Sup. Ct. 2011), at p. 2551).
118
In my view, the expert methodology must be sufficiently credible or plausible to establish some basis in fact for the
commonality requirement. This means that the methodology must offer a realistic prospect of establishing loss on a classwide basis so that, if the overcharge is eventually established at the trial of the common issues, there is a means by which to
demonstrate that it is common to the class (i.e. that passing on has occurred). The methodology cannot be purely theoretical or
hypothetical, but must be grounded in the facts of the particular case in question. There must be some evidence of the availability
of the data to which the methodology is to be applied.
119 To hold the methodology to the robust or rigorous standard suggested by Microsoft, for instance to require the plaintiff to
demonstrate actual harm, would be inappropriate at the certification stage. In Canada, unlike the U.S., pre-certification discovery
does not occur as a matter of right. Although document production may be ordered at the discretion of the applications judge,
Microsoft objected and Myers J. acceded to Microsoft's position and refused to order it in this case (2007 BCSC 1663, 76
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B.C.L.R. (4th) 171 (B.C. S.C. [In Chambers])). Microsoft can hardly argue for rigorous and robust scrutiny when it objected
to pre-certification discovery and was successful before the applications judge.
120
Here, the Pro-Sys expert evidence consists of methodologies proposed by two economists, Professor James Brander
and Dr. Janet Netz. Professor Brander's affidavit identified him as the Asia-Pacific Professor of International Business in the
Sauder School of Business at the University of British Columbia and senior consultant in the Delta Economics Group. Dr.
Netz's affidavit described her as an economist, a founding partner of ApplEcon LLC, an economics consulting firm based in
Ann Arbor, Michigan, a tenured Associate Professor of Economics at Purdue University and a Visiting Associate Professor at
the University of Michigan. Dr. Netz acted as expert witness in several similar cases brought against Microsoft in the United
States. Dr. Netz's testimony drew heavily from the evidence she had prepared in her role as expert in those U.S. cases.
121
It is Dr. Netz's evidence that the same methodology that applied in the U.S. would apply equally to the case at bar. She
testified that the methodologies can demonstrate the initial overcharges by Microsoft to its direct purchasers as well as the passthrough to the indirect purchasers. Dr. Netz outlines three alternative methods by which harm and damages can be calculated.
The first two methods, called the "rate of return method" and the "profit margin method", identify the overcharge at the first
level of the distribution chain — that is, the overcharge in the sales made directly by Microsoft to its own customers. The first
two models do not on their own establish that the overcharge was passed on but are intended to prove the total amount received
by Microsoft as a result of the overcharge. The third methodology, the "price premium method", begins the analysis at the other
end of the distribution chain, at the ultimate-purchaser level.
122

Dr. Netz describes the price premium method as follows:
Under this method, one calculates the retail price premium that Microsoft products have relative to competing products
for the products at issue and for a set of benchmark products where there have not been allegations of anticompetitive
conduct. The overcharge equals the percentage decrease in the retail price of the products at issue such that Microsoft
would still realize the same retail price premium as it does on the benchmark products (i.e., products in markets not affected
by Microsoft's unlawful conduct). [2010 BCSC 285, at para. 26]

123
Once the retail price overcharge is calculated, the total class member expenditure on the products should then be
multiplied by the overcharge percentage in order to arrive at the quantum of damages.
124
Dr. Netz testified that regression analysis could be employed to ascertain the extent of passing on in order to establish
loss at the indirect-purchaser level. Relying on the successful application of the methods in the U.S., Dr. Netz testified that
"[t]here is no theoretical reason, in my opinion, why the methods described above cannot be applied to the sales of Microsoft
software in Canada" (Netz affidavit, at para. 49 (A.R., vol. II, at p. 177)). Implicit in this evidence is that the data necessary
to apply the methodologies in Canada is available.
125 Myers J. dealt with Microsoft's criticisms of Dr. Netz's testimony at paras. 131-64 of his reasons. Microsoft's criticisms
pertained to her alleged failure to take Canadian context into account, the lack of an evidentiary basis for her findings, alleged
flaws in the benchmark products she selected, and a lack of workability in her proposed methodology. Myers J. found that
despite these criticisms, Dr. Netz had demonstrated a plausible methodology for proving class-wide loss. He therefore did not
proceed to address Professor Brander's proposed methods (para. 164).
126 It is indeed possible that at trial the expert evidence presented by Microsoft will prove to be stronger and more credible
than the evidence of Dr. Netz and Professor Brander. However, resolving conflicts between the experts is an issue for the trial
judge and not one that should be engaged in at certification (see Infineon, at para. 68; Irving, at para. 143). The trial judge will
have the benefit of a full record upon which to assess the appropriateness of any damages award that may be made pursuant to
the proposed methodology. For the purposes of certification and having regard to the deference due the applications judge on
this issue, I would not interfere with the findings of Myers J. as to the commonality of the loss-related issues.
Aggregate Assessment of Damages
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127
The issue raised here is whether the question of aggregate assessment of damages is properly certified as a common
issue. The aggregate damages provisions in the CPA provide for the quantification of the monetary award on a class-wide basis.
Sections 29(1) and 29(2) of the CPA are relevant:
29 (1) The court may make an order for an aggregate monetary award in respect of all or any part of a defendant's liability
to class members and may give judgment accordingly if
(a) monetary relief is claimed on behalf of some or all class members,
(b) no questions of fact or law other than those relating to the assessment of monetary relief remain to be
determined in order to establish the amount of the defendant's monetary liability, and
(c) the aggregate or a part of the defendant's liability to some or all class members can reasonably be determined
without proof by individual class members.
(2) Before making an order under subsection (1), the court must provide the defendant with an opportunity to make
submissions to the court in respect of any matter touching on the proposed order including, without limitation,
(a) submissions that contest the merits or amount of an award under that subsection, and
(b) submissions that individual proof of monetary relief is required due to the individual nature of the relief.
128
In this case, the common issues that were certified are whether damages can be determined on an aggregate basis and
if so, in what amount. For the reasons below, I would not disturb the applications judge's decision to certify these common
issues. However, while the aggregate damages common issues certified by Myers J. deal only with the assessment of damages
and not proof of loss, there is some confusion in his reasons about whether the aggregate damages provisions of the CPA may
be relied on to establish proof of loss where proof of loss is an essential element of proving liability. That question has been
resolved differently by various courts in Ontario and British Columbia, where the aggregate damages provisions are sufficiently
similar to allow comparison.
129
In this case, Myers J. concluded that the aggregate damages provisions can be used to establish what I interpret to be
the proof of loss element of proving liability. He stated that: "... the aggregate damages section of the Class Proceedings Act
allow the harm to be shown in the aggregate to the class as a whole" (para. 126), and also that "the Court of Appeal must be
taken to have accepted that for certification of the damage claims, a method of showing harm to all class members need not be
demonstrated and, further, that the aggregate damages sections can be used to establish liability" (BCSC, at para. 125).
130 In finding that the aggregate damages provisions of the CPA can be used to establish proof of loss to the class as a whole,
Myers J. followed a line of jurisprudence of the British Columbia Court of Appeal. This reasoning appears in Infineon:
In Knight, this Court affirmed the certification of an aggregate monetary award under the CPA as a common issue in a claim
for disgorgement of the benefits of the defendants' wrongful conduct without an antecedent liability finding — rather, the
aggregate assessment would establish concurrently both that the defendant benefited from its wrongful conduct and the
extent of the benefit. [para. 39]
(see also Steele v. Toyota Canada Inc., 2011 BCCA 98, 329 D.L.R. (4th) 389 (B.C. C.A.), at paras. 50-52).
131
With respect, I do not agree with this reasoning. The aggregate damages provisions of the CPA relate to remedy and
are procedural. They cannot be used to establish liability (2038724 Ontario Ltd. v. Quizno's Canada Restaurant Corp., 2010
ONCA 466, 100 O.R. (3d) 721 (Ont. C.A.), at para. 55). The language of s. 29(1)(b) specifies that no question of fact or law,
other than the assessment of damages, should remain to be determined in order for an aggregate monetary award to be made.
As I read it, this means that an antecedent finding of liability is required before resorting to the aggregate damages provision of
the CPA. This includes, where required by the cause of action such as in a claim under s. 36 of the Competition Act, a finding
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of proof of loss. I do not see how a statutory provision designed to award damages on an aggregate basis can be said to be
used to establish any aspect of liability.
132 I agree with Feldman J.A.'s holding in Chadha that aggregate damages provisions are "applicable only once liability has
been established, and provid[e] a method to assess the quantum of damages on a global basis, but not the fact of damage" (para.
49). I also agree with Masuhara J. of the BCSC in Infineon that "liability requires that a pass-through reached the Class
Members", and that "that question requires an answer before the aggregation provisions, which are only a tool to assist in the
distribution of damages, can be invoked" (2008 BCSC 575 (B.C. S.C.), at para. 176). Furthermore, I agree with the Ontario
Court of Appeal in Quizno's, that "[t]he majority clearly recognized that s. 24 [of the Ontario Class Proceedings Act, 1992, S.O.
1992, c. 6] is procedural and cannot be used in proving liability" (para. 55).
133
This reasoning reflects the intention of the Attorney General of British Columbia. When he introduced the CPA in the
British Columbia legislature, he stated that the goal of the legislation was to allow individuals who have similar claims to come
together and pursue those individual claims collectively: "In simple terms, all we are doing here is finding a way to enable
the access that individuals have to the court to be an access that individuals combining together can have to the court" (Hon.
C. Gabelmann, Official Report of Debates of the Legislative Assembly (Hansard), vol. 20, No. 20, 4th Sess., 35th Parl., June
6, 1995, 15078). The CPA was not intended to allow a group to prove a claim that no individual could. Rather, an important
objective of the CPA is to allow individuals who have provable individual claims to band together to make it more feasible
to pursue their claims.
134
The question of whether damages assessed in the aggregate are an appropriate remedy can be certified as a common
issue. However, this common issue is only determined at the common issues trial after a finding of liability has been made. The
ultimate decision as to whether the aggregate damages provisions of the CPA should be available is one that should be left to
the common issues trial judge. Further, the failure to propose or certify aggregate damages, or another remedy, as a common
issue does not preclude a trial judge from invoking the provisions if considered appropriate once liability is found.
135
However, as stated above, the determination that the aggregate damages provisions cannot be used to establish proof
of loss does not affect Myers J.'s decision to certify aggregate damages as a common issue. Despite his erroneous finding that
aggregate damages provisions may be invoked to establish liability, he stated that invoking these provisions for that purpose
was not necessary in this case (see paras. 119-20 and 127). The aggregate damages questions he certified relate solely to whether
damages can be determined on an aggregate basis and if so in what amount. Having not actually relied on the proposition that
aggregate damages provisions can be used to determine liability, Myers J.'s decision to certify questions related to aggregate
damages should not be disturbed.
Is a Class Action the Preferable Procedure?
136

The provision of the CPA relevant to the preferable procedure requirement is s. 4(2). It reads:
(2) In determining whether a class proceeding would be the preferable procedure for the fair and efficient resolution of the
common issues, the court must consider all relevant matters including the following:
(a) whether questions of fact or law common to the members of the class predominate over any questions affecting
only individual members;
(b) whether a significant number of the members of the class have a valid interest in individually controlling
the prosecution of separate actions;
(c) whether the class proceeding would involve claims that are or have been the subject of any other proceedings;
(d) whether other means of resolving the claims are less practical or less efficient;
(e) whether the administration of the class proceeding would create greater difficulties than those likely to be
experienced if relief were sought by other means.
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137 In Hollick, this Court said that preferability must be examined in reference to the three principal aims of the class action
regime: "... judicial economy, access to justice, and behaviour modification" (para. 27).
138 Microsoft argues that the lack of commonality between the class members and the abundance of individual issues signifies
that a class proceeding will not be a "fair, efficient and manageable method of advancing the claim" as required by Hollick
(R.F., at para. 84, citing Hollick, at para. 28). It argues that the access to justice function of class actions will not be served
by certifying the action because it will inevitably break down into numerous individual trials, subjecting the class members
to delays. It also argues that the tendency of indirect purchaser action to result in cy-près awards — made where it would be
impractical to distribute the award to the individual plaintiffs — further frustrates the access to justice aim. As to the objective
of behaviour modification, Microsoft contends that it is more properly a concern for the Competition Commissioner and that
the procedures that can be initiated by that body are the preferable forum in which to deal with the wrongs alleged in this case.
139
I am unable to accept these arguments. In Hollick, McLachlin C.J. was of the view that the plaintiff had not satisfied
the certification requirements on the grounds that a class proceeding was not the preferable procedure. In that case, she found
that the question of whether or not the defendant had unlawfully emitted methane gas and other pollutants was common to all
class members. However, as to whether loss could be established on a class-wide basis, she found too many differences among
the class members to consider loss a common issue. In other words, while she found that there was a common issue related to
the existence of the cause of action, she did not consider the loss-related issues to be common to all the class members. She
dismissed the class action on the basis that "[o]nce the common issue is seen in the context of the entire claim, it becomes
difficult to say that the resolution of the common issue will significantly advance the action" (Hollick, at para. 32).
140 In the present case, there are common issues related to the existence of the causes of action, but there are also common
issues related to loss to the class members. Unlike Hollick, here the loss-related issues can be said to be common because there is
an expert methodology that has been found to have a realistic prospect of establishing loss on a class-wide basis. If the common
issues were to be resolved, they would be determinative of Microsoft's liability and of whether passing on of the overcharge to
the indirect purchasers has occurred. Because such determinations will be essential in order for the class members to recover,
it can be said, in this case, that a resolution of the common issues would significantly advance the action. While it is possible
that individual issues may arise at the trial of the common issues, it is implicit in the reasons of Myers J. that, at the certification
stage, he found the common issues to predominate over issues affecting only individual class members. I would agree. In the
circumstances, I would not interfere with his finding that the class action is the preferable procedure.
141
It is also premature to assume that the award in this case will result in cy- près distribution or that the objective of
access to justice will be frustrated on this account. Further, while under the Competition Act the Competition Commissioner is
the primary organ responsible for deterrence and behaviour modification, the Competition Bureau in this case has said that it
will not be pursuing any action against Microsoft. Accordingly, if the class action does not proceed, the objectives of deterrence
and behaviour modification will not be addressed at all. On this issue, the class action is not only the preferable procedure but
the only procedure available to serve these objectives.
Conclusion on the Certification of the Action
142
I would restore the orders of the applications judges allowing for certification of this action as a class proceeding with
the exception that the pleadings based on constructive trust be struck.
Conclusion
143

For the above reasons, I would allow the appeal with costs throughout.
Appeal allowed.
Pourvoi accueilli.
Appendix
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Common Issues Certified by Myers J.
Breach of Competition Act, R.S.C. 1985, c. C-34
(a) Did the Defendants, or either of them, engage in conduct which is contrary to s. 45 and or s. 52 of the Competition
Act?
(b) Are the Class Members entitled to losses or damages pursuant to section 36 of the Competition Act, and, if so,
in what amount?
(c) Can the amount of damages be determined on an aggregate basis and if so, in what amount?
Conspiracy
(d) Did the Defendants, or either them, conspire to harm the Class Members?
(e) Did the Defendants, or either of them, act in furtherance of the conspiracy?
(f) Was the predominant purpose of the conspiracy to harm the Class Members?
(g) Did the conspiracy involve unlawful acts?
(h) Did the Defendants, or either of them, know that the conspiracy would likely cause injury to the Class Members?
(i) Did the Class Members suffer economic loss?
(j) What damages, if any, are payable by the Defendants, or either of them, to the Class Members?
(k) Can the amount of damages be determined on an aggregate basis and if so, in what amount?
Tortious Interference with Economic Interests
(l) Did the Defendants, or either of them, intend to injure the Class Members?
(m) Did the Defendants, or either of them, interfere with the economic interests of the Class Members by unlawful
or illegal means?
(n) Did the Class Members suffer economic loss as a result of the Defendants' interference?
(o) What damages, if any, are payable by the Defendants, or either of them, to the Class Members?
(p) Can the amount of damages be determined on an aggregate basis and if so, in what amount?
Unjust Enrichment, Waiver of Tort and Constructive Trust
(q) Have the Defendants, or either of them, been unjustly enriched by the receipt of an Overcharge? "Overcharge"
means the difference between the prices the Defendants actually charged for Microsoft Operating Systems and
Microsoft Applications Software in the PC market in Canada and the prices that the Defendants would have been
able to charge in the absence of their wrongdoing.
(r) Have the Class Members suffered a corresponding deprivation in the amount of the Overcharge?
(s) Is there a juridical reason why the Defendants, or either of them, should be entitled to retain the Overcharge?
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(t) What restitution, if any, is payable by the Defendants, or either of them, to the Class Members based on unjust
enrichment?
(u) Should the Defendants, or either of them, be constituted as constructive trustees in favour of the Class Members
for the Overcharge?
(v) What is the quantum of the Overcharge, if any, that the Defendants, or either of them, hold in trust for the Class
Members?
(w) What restitution, if any, is payable by the Defendants to the Class Members based on the doctrine of waiver of tort?
(x) Are the Defendants, or either of them, liable to account to the Class Members for the wrongful profits, if any, that
they obtained on the sale of Microsoft Operating Systems or Microsoft Applications Software to the Class Members
based on the doctrine of waiver of tort?
(y) Can the amount of restitution be determined on an aggregate basis and if so, in what amount?
Punitive Damages
(z) Are the Defendants, or either of them, liable to pay punitive or exemplary damages having regard to the nature
of their conduct and if so, in what amount and to whom?
Interest
(aa) What is the liability, if any, of the Defendants, or either of them, for court order interest?
Distribution of Damages and/or Trust Funds
(bb) What is the appropriate distribution of damages and/or trust funds and interest to the Class Members and who
should pay for the cost of that distribution? [A.R., vol. I, at pp. 167-69.]
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Cromwell J. (McLachlin C.J.C. and LeBel, Rothstein, Moldaver, Karakatsanis and Wagner JJ. concurring):
I. Overview
1 In order to have a proposed class action certified, the plaintiff must show that there is some basis in fact to conclude that a
class proceeding would be the preferable procedure for resolution of the common issues raised in the action: Class Proceedings
Act, 1992, S.O. 1992, c. 6 ("CPA"), s. 5(1)(d). The main question on appeal in this proposed investor class action is whether it
meets this preferability requirement given that settlement payments were made to investors following proceedings conducted
by the Ontario Securities Commission ("OSC").
2
The issue is a thorny one: each of the three levels of court in the proceedings leading to this appeal adopted significantly
different approaches. The motion judge found that a class action was not a preferable procedure and denied certification. Given
the OSC's restitutionary mandate, he held that it was not for the court to second-guess the access to justice provided to investors
through the settlements or to give much weight to the difference between the mandate and processes of the OSC compared
to the courts. The Divisional Court reversed the motion judge and granted certification. Its analysis focused on the level of
recovery in the regulatory proceeding as compared to the quantum of damages claimed in the class action. The comparison
led the court to conclude that substantial recovery could still be achieved by way of the class action. The OSC proceedings
could therefore not be preferable to the proposed class action. The Court of Appeal upheld the Divisional Court's result, but
for substantially different reasons. The Court of Appeal focused on comparing the class members' procedural rights in class
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proceedings with the regulatory nature and limited participatory rights of investors in the OSC proceedings. As the Court of
Appeal put it, the preferable procedure inquiry must "focus on the underlying purpose and nature of the alternative proceeding
as compared with the class proceeding. ... The CPA mandates that this must be a procedural discussion": 2012 ONCA 47, 109
O.R. (3d) 498 (Ont. C.A.), at para. 79.
3 The focus of this appeal is on the question of whether the proposed class proceeding, as compared to the OSC proceedings,
is preferable from the point of view of providing access to justice. The case provides an opportunity for this Court to elaborate
the analytical approach to this question under the CPA, building on the Court's judgment in Hollick v. Metropolitan Toronto
(Municipality), 2001 SCC 68, [2001] 3 S.C.R. 158 (S.C.C.).
4
I agree with the Divisional Court and the Court of Appeal that the motion judge erred in principle in his analysis and that
this justified appellate intervention in his exercise of discretion to refuse certification. As I see it, the correct legal principles
support those courts' decision to certify the proposed class action. I would therefore dismiss the appeal. However, for reasons
that I will develop, I also conclude that the preferability analysis is not solely focused on procedural considerations but must,
within the proper scope of the certification process, consider both substantive and procedural aspects.
II. Facts and Proceedings
A. Overview of the Facts
5
The appellants are two of the mutual fund managers who were the subject of an investigation conducted by the OSC
into "market timing", a practice which was alleged to have caused long-term investors to suffer losses in the value of their
investments. The OSC probe focused on whether the fund managers had taken reasonable steps to protect the funds from harm
that could arise from frequent trading market timing, rather than on the "market timers" whose activities directly caused harm to
the fund. The fund managers ultimately entered into settlement agreements with the OSC. The appellants AIC Limited and CI
Mutual Funds Inc. paid respectively $58.8 million and $49.3 million to their investors as a result of those agreements: motion
decision, para. 94. The settlement agreements anticipated and did not preclude the possibility of civil proceedings against the
appellants. The investors who received payments from the appellants are more or less the same people who would ultimately
form the class in this proposed class action against the appellants.
6 Following the settlement agreements, the respondents applied to certify a class action against the fund managers relating to
the same market timing conduct. The action alleged, among other things, that the managers had breached their fiduciary duty to
investors and had been negligent by failing to take steps to curb market timing activities. (Although the proposed class action
originally named five fund managers as defendants, the claims against three of them have settled so that the appellants in this
Court are the only remaining defendants.)
B. Decision on Certification Motion: Ontario Superior Court of Justice, 89 C.P.C. (6th) 205 (Ont. S.C.J.) (Perell J.)
7 The judge identified the common issues raised by the proposed class proceeding as being whether the defendants (including
the appellants in this Court) had fiduciary duties or duties of care to the proposed class members, and if so whether they had
breached those duties. It was common ground on the certification motion that the OSC proceedings and settlement agreements
did not bar the claims advanced in the action.
8
The main contested issue in the motion was whether the proposed action would be the preferable procedure to resolve
the common issues having regard to the purposes of class proceedings: judicial economy, behaviour modification and access
to justice. The judge noted that if the class action were the preferable procedure, it should be certified conditional on the court
approving a litigation plan.
9
The judge focused his preferability analysis on access to justice. There was no dispute that the OSC proceedings and
settlement agreements had achieved the goal of behaviour modification, and the judge concluded that if they had achieved access
to justice, then they had also served the goal of judicial economy. The motion judge based his conclusion that the proposed
class action was not the preferable procedure solely on the existence of the OSC proceedings and settlement agreements. This
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conclusion followed from two key findings: first, that the OSC proceedings and settlement agreements were properly part of
the preferable procedure analysis; and second, that the OSC proceedings were a "genuine alternative that serve[d] the purposes
of a class proceeding; namely, access to justice, behaviour modification, and judicial economy" (para. 234). The judge accepted
the defendants' submission that the court "should not second-guess the access to justice provided by the OSC once the court
was satisfied that the OSC's purpose was to obtain restitutionary compensation for the harm suffered by the investors and the
process to do so was adequate" (para. 256). He reached these conclusions in spite of his finding "that there [was] some basis
in fact for the Plaintiffs' submission that the investors may not have been fully compensated as a result of the OSC settlement
agreements" (para. 101).
10

The motion judge therefore denied certification.

C. Ontario Superior Court of Justice, Divisional Court, 2011 ONSC 292 (Ont. Div. Ct.) (Molloy J., Swinton and Herman
JJ. Concurring)
11
The Divisional Court found the motion judge's analysis of the preferability requirement to be in error in three respects:
"(1) he failed to apply the proper low evidentiary burden on the plaintiffs at [the certification] stage; (2) he improperly found
that the already completed OSC proceeding was a preferable proceeding for the remaining portion of the plaintiffs' claims going
forward; and (3) he erred in law by considering criteria for approval of a settlement at the certification stage" (para. 33). The
court therefore allowed the appeal and certified the class action.
D. Court of Appeal for Ontario, 2012 ONCA 47, 109 O.R. (3d) 498 (Ont. C.A.) (Winkler C.J.O., Epstein J.A. and Pardu
J. (ad hoc) Concurring)
12
The Court of Appeal dismissed the appeal. It found that although the Divisional Court had not asked itself the right
questions, it nonetheless came to the right result. In its view, the Divisional Court should not have focused on whether the OSC
settlements provided investors with all or substantially all of the monetary relief they sought: this was an error because, at the
certification stage, the amount that would be recoverable in the proposed class proceeding remains unknown, and thus there is
no way of determining if the compensation was "substantial" (para. 77). Further, such a determination would be tantamount to
making a finding on the merits of the case, which would be a marked departure from the evidentiary burden that applies on a
motion for certification. The court was rather of the view that the preferable procedure inquiry had to focus on the purpose and
nature of the alternative proceedings as compared with the class proceedings.
13 The Court of Appeal thought that important procedural distinctions between the OSC proceedings and the proposed class
proceeding supported the conclusion that a class proceeding was preferable for resolving the class members' claims in this case.
First, the OSC's jurisdiction under s. 127 of the Ontario Securities Act, R.S.O. 1990, c. S.5, was regulatory, not compensatory
and, as a result, the remedial powers available to the OSC were insufficient to enable it to fully address the class members'
claims. Second, the OSC proceedings did not provide comparable rights of participation to the affected investors, which was
an important access to justice consideration.
III. Brief Summary of the Positions of the Parties
14 The appellants complain that the Court of Appeal wrongly equated access to justice with access to court-like procedures
to the neglect of other important considerations and that it erroneously focused on theoretical considerations rather than the
actual results achieved by the OSC proceedings. These fundamental flaws, the appellants say, led the Court of Appeal into a
number of other errors. It wrongly focused on the fact that the OSC jurisdiction is regulatory and not compensatory. It erred
in its assessment of investor participation in the OSC proceedings. It failed to take into account the no-fault, timely and nocost aspects of the OSC process and the impartiality and independence of the OSC. The appellants also argue that the Court of
Appeal simply substituted its own discretion for that of the motion judge, contrary to the applicable standard of review.
15
The respondents submit that the Court of Appeal appropriately focused its analysis on the importance of participatory
rights coupled with the limited scope and nature of the OSC's jurisdiction and remedial powers, rather than the outcome of the
OSC proceedings. The respondents contend that participation is at the heart of the concept of access to justice. They submit that
3

given the lack of basic procedural rights to investors in the OSC proceedings, the non-binding nature of the settlements, as well
as the non-disclosure of how the settlement agreements were achieved, the compensation received by investors was arbitrary
and partial and was in no way preferable to a class action.
IV. Analysis
A. Introduction
16 The appeal focuses on one branch of the statutory requirement for certification, the requirement that "a class proceeding
would be the preferable procedure for the resolution of the common issues": CPA, s. 5(1)(d). In the circumstances of this case,
the question of preferability boils down to quite a narrow issue because there is substantial agreement on a number of points.
There is no longer any dispute that the proposed class action meets all of the requirements for certification except for the
disputed element of whether it is the preferable procedure. With regard to that requirement, it is no longer disputed that the class
action would be a fair, efficient and manageable proceeding or that it would be preferable to any litigation alternatives. It is also
common ground that to assess whether the class action would be preferable to any other alternative method of resolving the
class members' claims, the court compares the competing possibilities through the lens of the goals of behaviour modification,
judicial economy and access to justice, bearing in mind, of course, that the ultimate question is whether the statutory requirement
of preferability has been established. There is also no dispute that the appeal turns on how well the two proceedings can provide
access to justice for the investors. This is so because the parties acknowledge that there is no other litigation alternative, that
the OSC proceedings accomplished the purpose of behaviour modification, and the motion judge found that either proceeding
would serve the goal of judicial economy, a finding that is not contested before this Court.
17 While in general all three goals of class action procedures must be weighed in the balance, in the specific circumstances
of this case, the question is whether, from an access to justice perspective, certification should be denied on account of results
already obtained in a non-litigation proceeding before the OSC.
18
I will begin my analysis by outlining the main threads of the jurisprudence dealing with the preferability requirement
with particular reference to cases in which it has been argued that some form of non-court, alternative dispute resolution was
a preferable procedure to a proposed class action. I will then develop what, in my opinion, is the correct analytical approach
to this issue and apply it to this case.
B. The Preferability Requirement — Overview of the Principles
(1) Statutory Provision
19
The starting point is the relevant statutory provision. Section 5(1)(d) of the CPA requires the court to conclude that "a
class proceeding would be the preferable procedure for the resolution of the common issues". (See the attached Appendix for
s. 5(1) CPA reproduced in full.) Although this provision could be read as requiring a procedure that is capable of producing
a formal resolution of the common issues, that reading was rejected by the Court in Hollick. McLachlin C.J., writing for the
Court, made clear that the preferability requirement is broad enough to take into account "all reasonably available means of
resolving the class members' claims" including avenues of redress other than court actions (para. 31). An alternative process
need not necessarily decide the precise legal and/or factual questions raised by the common issues provided that it effectively
resolves the class members' claims. This broad understanding of the preferability requirement is critical in cases like this one
in which individual court actions are not a viable option.
20
This understanding of the role of non-litigation alternatives in the comparative analysis under the CPA's preferable
procedure criterion is different from its American counterpart under the U.S. federal class action regime. The language of Rule
23 of the U.S. Federal Rules of Civil Procedure provides that the court must, among other things, satisfy itself "that a class
action is superior to other available methods for fairly and efficiently adjudicating the controversy": 28 U.S.C. app., r. 23(b)(3).
This wording invites a comparison between the class action and other forms of court action, and has tended to limit reliance on
comparison with non-judicial alternatives: see W. B. Rubenstein, Newberg on Class Actions (5th ed. 2011) (WL), at § 4:86.
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(2) In Assessing Preferability, the Court Looks at the Common Issues in the Context of the Action as a Whole
21
In order to determine whether a class proceeding would be the preferable procedure for the "resolution of the common
issues", those common issues must be considered in the context of the action as a whole and "must take into account the
importance of the common issues in relation to the claims as a whole": Hollick, at para. 30. McLachlin C.J. in Hollick accepted
the words of a commentator to the effect that in comparing possible alternatives with the proposed class proceeding, "it is
important to adopt a practical cost-benefit approach to this procedural issue, and to consider the impact of a class proceeding
on class members, the defendants, and the court": para. 29, citing W. K. Branch, Class Actions in Canada (loose-leaf 1998,
release 4), at para. 4.690.
(3) The Preferable Procedure Analysis Considers the Extent to Which the Proposed Class Action Serves the Goals of Class
Proceedings
22
In Hollick, McLachlin C.J. indicated that the preferability inquiry had to be conducted through the lens of the three
principal goals of class actions, namely judicial economy, behaviour modification and access to justice (para. 27). This should
not be construed as creating a requirement to prove that the proposed class action will actually achieve those goals in a specific
case. Thus, when undertaking the comparative analysis, courts must focus on the statutory requirement of preferabilty and not
impose on the representative plaintiff the burden of proving that all of the beneficial effects of the class action procedure will
in fact be realized.
23
This is a comparative exercise. The court has to consider the extent to which the proposed class action may achieve the
three goals of the CPA, but the ultimate question is whether other available means of resolving the claim are preferable, not
if a class action would fully achieve those goals. This point is well expressed in one U.S. Federal Court of Appeals judgment
and it applies equally to CPA proceedings: "Our focus is not on the convenience or burden of a class action suit per se, but
on the relative advantages of a class action suit over whatever other forms of litigation [and, I would add, dispute resolution]
might be realistically available to the plaintiffs": Klay v. Humana Inc. (2004), 382 F.3d 1241 (U.S. C.A. 11th Cir.), at p. 1269,
cited in Rubenstein, at § 4:85, fn. 2.
C. Access to Justice as a Goal of Class Proceedings
24 There is no doubt that access to justice is an important goal of class proceedings. But what is access to justice in this context?
It has two dimensions, which are interconnected. One focuses on process and is concerned with whether the claimants have
access to a fair process to resolve their claims. The other focuses on substance — the results to be obtained — and is concerned
with whether the claimants will receive a just and effective remedy for their claims if established. They are interconnected
because in many cases defects of process will raise doubts as to the substantive outcome and defects of substance may point
to concerns with the process. As the Honourable Frank Iacobucci put it, "access to justice must contain both a procedural and
a substantive component. I find it difficult to accept that providing injured parties with a process to pursue their claims can
be divorced from ensuring that the ultimate remedy arising from the process provides substantive justice where warranted":
"What Is Access to Justice in the Context of Class Actions?", in J. Kalajdzic, ed., Accessing Justice: Appraising Class Actions
Ten Years After Dutton, Hollick & Rumley (2011), 17, at p. 20. While it may be analytically convenient to look at process
and substance considerations separately, this must not be done at the expense of an overall assessment of the access to justice
implications of the proposed class action.
25
The Divisional Court focused its access to justice analysis on substance, relying heavily on its conclusion that there
was some basis in fact to believe that the investors were entitled to significantly more than they had received from the
OSC proceedings (paras. 4 and 8). The Court of Appeal, on the other hand, focused mainly on process, relying heavily
on considerations such as participation rights and remedial jurisdiction. The correct approach, however, must include both
substantive and procedural aspects in assessing whether a class action is the preferable procedure. The focus cannot be
exclusively on process: a process may be fair but nonetheless not offer a real opportunity to recover compensation for all of
the losses suffered. In other words, in some cases even if the process is fair, there will remain significant obstacles to recovery.
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In addition, an absence of a fair process may also heighten concerns about whether substantive justice has or will be done. Of
course, as we shall see, consideration of these aspects must respect the limited scope of the certification process.
26
A class action will serve the goal of access to justice if (1) there are access to justice concerns that a class action
could address; and (2) these concerns remain even when alternative avenues of redress are considered: Hollick, at para. 33.
To determine whether both of these elements are present, it may be helpful to address a series of questions. These questions
must not be considered in isolation or in a specific order, but should inform the overall comparative analysis. I will set out the
questions and comment briefly on each.
(1) What Are the Barriers to Access to Justice?
27
The sorts of barriers to access to justice may vary according to the nature of the claim and the make-up of the proposed
class. They may relate to either or both of the procedural and substantive aspects of access to justice. The most common barrier
is an economic one, which arises when an individual cannot bring forward a claim because of the high cost that litigation would
entail in comparison to the modest value of the claim. However, barriers are not limited to economic ones: they can also be
psychological or social in nature. They may arise from such factors as the ignorance of the availability of substantive legal
rights (Ontario Law Reform Commission, Report on Class Actions, vol. I, (1982) ("OLRC Report"), at p. 127), ignorance of
the fact that significant injuries have occurred (OLRC Report, at pp. 127-28), limited language skills (see e.g. Rubenstein, at
§ 4:65), elderly age of the claimants (see e.g. Cloud v. Canada (Attorney General) (2004), 73 O.R. (3d) 401 (Ont. C.A.), frail
emotional or physical state of the claimants (see e.g. Rumley v. British Columbia, 2001 SCC 69, [2001] 3 S.C.R. 184 (S.C.C.),
fear of reprisals by the defendant (OLRC Report, at p. 128; see e.g. Webb v. K-Mart Canada Ltd. (1999), 45 O.R. (3d) 389 (Ont.
S.C.J.), or alienation from the legal system as a result of negative experiences with it (OLRC Report, at pp. 128-29). A common
procedural barrier is that there is no other procedure available to afford meaningful redress.
(2) What Is the Potential of the Class Proceedings to Address Those Barriers?
28
The next question concerns the potential of the proposed class action to address the barriers to access to justice which
have been identified in the particular case. This analysis is not made in isolation, but within the comparative analysis, for the
purpose of assessing the class proceedings' potential to address the access to justice concerns in comparison to the alternative
procedure's ability to do so.
29
A class action may allow class members to overcome economic barriers "by distributing fixed litigation costs amongst
a large number of class members ... [and thus] making economical the prosecution of claims that any one class member would
find too costly to prosecute on his or her own": Hollick, at para. 15. It may also allow claimants to overcome psychological and
social barriers through the representative plaintiff who provides guidance and takes charge of the action on their behalf.
30
Through these procedural mechanisms, a class action provides access to the courts for class members. Thus, it is a
"procedural tool" (Hollick, at para. 15): it does not guaranty results for class members.
31
That being said, class proceedings exist not only to provide access to a procedure, but also to substantive results. The
OLRC Report considered the various barriers to litigation and how class actions could play a role in overcoming those barriers.
There is no doubt that achieving results for class members was at the heart of these discussions:
In the preceding sections, the Commission has examined the importance of providing increased access to the courts for
persons who wish to pursue existing remedies but are unable to do so. The Commission is of the view that many claims
are not individually litigated, not because they are lacking in merit or unimportant to the potential claimant, but because
of economic, social, and psychological barriers. We believe that class actions can help to overcome such barriers and, by
providing increased access to the courts, may perform an important function in society. Quite clearly, effective access to
justice is a precondition to the exercise of all other legal rights.
Moreover, empirical evidence indicates that class actions do, in fact, provide access to justice for a broader range of persons.
The evidence suggests that individuals are interested in pursuing their claims by means of a class action. In addition, class
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actions seeking damages do confer a significant monetary benefit, notwithstanding the deduction of lawyers' fees and
administrative costs. [Reference omitted; p. 139.]
32
The Report of the Attorney General's Advisory Committee on Class Action Reform (1990) ("Report of the Attorney
General") also acknowledged the underlying goal of class proceedings of providing redress for class members in its opening
lines:
A class action is ... a procedural mechanism that is intended to provide an efficient means to achieve redress for widespread
harm or injury by allowing one or more persons to bring the action on behalf of the many. [p. 15]
33

The Report of the Attorney General also highlighted the substantive component of access to justice:
Ontarians also live in a society that strives to maximize access to justice for its citizens. Sophisticated and highly evolved
rights and obligations are of little value if they cannot be asserted or enforced effectively and economically. Of what value
is a right or obligation, or the judicial system itself, if its users must be told that the right is "too small" or "too complex"
or "too risky" to justify its enforcement?
A class action can provide the means by which such claims can be asserted and given access to justice. A meaningful
procedure can achieve economies in the use of judicial and court resources and provide widespread redress to many
individuals who have suffered a loss or injury. [pp. 16-17]

34 Thus, class actions overcome barriers to litigation by providing a procedural means to a substantive end. As one author put
it in a memorable phrase, a class procedure has the potential to "breath[e] new life into substantive rights": M. Good, "Access
to Justice, Judicial Economy, and Behaviour Modification: Exploring the Goals of Canadian Class Actions" (2009), 47 Alta.
L. Rev. 185, at p. 188. Even though a class action is a procedural tool, achieving substantive results is one of its underlying
goals. Consideration of its capacity to overcome barriers to access to justice should take account of both the procedural and
substantive dimensions of access to justice.
(3) What Are the Alternatives to Class Proceedings?
35
The motions court must identify alternatives to the proposed class proceedings. As McLachlin C.J. held in Hollick, "the
preferability analysis requires the court to look to all reasonably available means of resolving the class members' claims, and
not just at the possibility of individual actions": para. 31 (emphasis added). Here, the court considers both other potential court
procedures (such as joinder, test cases, consolidation and so on: Hollick, at para. 28) and non-court proceedings.
36 The motions court must look at all the alternatives globally in order to determine to what extent they address the barriers
to access to justice posed by the particular claim: Hollick, at para. 30. In some cases, non-litigation means of redress will be
considered in conjunction with individual actions: see e.g. Hollick, Cloud and Pearson v. Inco Ltd. (2005), 78 O.R. (3d) 641
(Ont. C.A.). In other cases, for example where there is no viable litigation alternative to a class action, the non-litigation means
of redress will have to be considered on its own as a potential alternative to the class action: see e.g. Halabi v. Becker Milk
Co. (1998), 39 O.R. (3d) 153 (Ont. Gen. Div.). The nature of the comparison analysis will vary, depending on the nature of
the alternatives available for consideration.
(4) To What Extent Do the Alternatives Address the Relevant Barriers?
37
Once the alternative or alternatives to class proceedings have been identified, the court must assess the extent to which
they address the access to justice barriers that exist in the circumstances of the particular case. The court should consider both
the substantive and procedural aspects of access to justice recognizing that court procedures do not necessarily set the gold
standard for fair and effective dispute resolution processes. The question is whether the alternative has the potential to provide
effective redress for the substance of the plaintiffs' claims and to do so in a manner that accords suitable procedural rights. This
comparison, of course, must take place within the proper evidentiary framework that applies at the certification stage. I will
return to that point in a moment.
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(5) How Do the Two Proceedings Compare?
38
The focus at this stage of the analysis is on whether, if the alternative or alternatives were to be pursued, some or all of
the access to justice barriers that would be addressed by means of a class action would be left in place: Hollick, at para. 33.
At the end of the day, the motions court must determine whether, on the record before it, the class action has been shown to
be the preferable procedure to address the specific procedural and substantive access to justice concerns in a case. As set out
in Hollick, the court must also, to the extent possible within the proper scope of the certification hearing, consider the costs as
well as the benefits of the proposed class proceeding in relation to those of the proposed alternative procedure.
D. Evidentiary Considerations
(1) What Is the Evidentiary Burden With Regard to the Preferability Requirement on a Motion for Certification?
39 The questions I have just outlined are addressed within the confines of the certification process; the court cannot engage
in a detailed assessment of the merits or likely outcome of the class action or any alternatives to it. In Hollick, McLachlin C.J.
explained that the evidentiary burden applicable on a motion for certification was low:
I agree that the representative of the asserted class must show some basis in fact to support the certification order. As the
court in Taub [v. Manufacturers Life Insurance Co. (1998), 40 O.R. (3d) 379 (Gen. Div.)], held, that is not to say that
there must be affidavits from members of the class or that there should be any assessment of the merits of the claims of
other class members. However, the Report of the Attorney General's Advisory Committee on Class Action Reform clearly
contemplates that the class representative will have to establish an evidentiary basis for certification: see Report, at p.
31 ("evidence on the motion for certification should be confined to the [certification] criteria"). The Act, too, obviously
contemplates the same thing: see s. 5(4) ("[t]he court may adjourn the motion for certification to permit the parties to
amend their materials or pleadings or to permit further evidence"). In my view, the class representative must show some
basis in fact for each of the certification requirements set out in s. 5 of the Act, other than the requirement that the pleadings
disclose a cause of action. That latter requirement is of course governed by the rule that a pleading should not be struck
for failure to disclose a cause of action unless it is "plain and obvious" that no claim exists: see Branch, supra, at para.
4.60. [Emphasis added; para. 25.]
40
This Court recently reaffirmed these principles in Pro-Sys Consultants Ltd. v. Microsoft Corp., 2013 SCC 57 (S.C.C.),
in the context of the similar British Columbia class actions regime. In his discussion of the standard of proof with regard to
the commonality and preferability requirements (para. 101), Rothstein J. indicated that the "'some basis in fact' standard does
not require that the court resolve conflicting facts and evidence at the certification stage" (para. 102). This reflects the fact that
a certification court "is ill-equipped to resolve conflicts in the evidence or to engage in the finely calibrated assessments of
evidentiary weight": Pro-Sys, at para. 102, citing Cloud, at para. 50; Irving Paper Ltd. v. Atofina Chemicals Inc. (2009), 99 O.R.
(3d) 358 (Ont. S.C.J.), at para. 119, citing Hague v. Liberty Mutual Insurance Co. (2004) (Ont. S.C.J.). Further, the "some basis
in fact" standard cannot be assessed in a vacuum. As Rothstein J. puts it: "... there is limited utility in attempting to define 'some
basis in fact' in the abstract. Each case must be decided on its own facts" (para. 104).
41
Helpful elaboration of the "some basis in fact" standard may be found in the reasons of Winkler C.J.O. in McCracken v.
Canadian National Railway, 2012 ONCA 445, 111 O.R. (3d) 745 (Ont. C.A.):
The "some basis in fact" principle is meant to address two concerns. First, there is a requirement that, for all but the cause
of action criterion, an evidentiary foundation is needed to support a certification order.
Second, in keeping with the procedural scheme of the CPA, the use of the word "some" conveys the meaning that the
evidentiary record need not be exhaustive, and certainly not a record upon which the merits will be argued. This legislative
intention is reflected in s. 2(3)(a) of the CPA, which — although honoured more often in the breach — requires the proposed
representative plaintiff to bring a motion for certification within 90 days of the filing of, or the expiry of the time for filing
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of, a statement of defence or notice of intent. Thereafter, leave of the court is required to bring the motion: see s. 2(3)(b).
[Emphasis added; paras. 75-76.]
42 The jurisprudence emphasizes the importance of not allowing the requirement to establish "some basis in fact" to lead to a
more fulsome assessment of contested facts going to the merits of the case. For example, in Cloud, the Ontario Court of Appeal
indicated that the some basis in fact standard "does not entail any assessment of the merits at the certification stage" (para. 50).
Similarly, in Pearson, the Ontario Court of Appeal, having concluded that the representative plaintiff had adduced evidence to
show a negative impact on property values concluded that the "some basis in fact" standard with regard to the commonality
of the issues had been met. The court pointed out that while the defendant disputed the plaintiff's evidence, "the certification
motion is not the place for resolving that controversy" (para. 76). These evidentiary principles equally apply to the preferability
criterion: see e.g. 1176560 Ontario Ltd. v. Great Atlantic & Pacific Co. of Canada Ltd. (2002), 62 O.R. (3d) 535 (Ont. S.C.J.),
at para. 27, aff'd (2004) (Ont. Div. Ct.).
43 The standard of proof on a motion for certification was at the heart of the appeal in Chadha v. Bayer Inc. (2003), 63 O.R.
(3d) 22 (Ont. C.A.), leave to appeal refused, [2003] 2 S.C.R. vi (note) (S.C.C.). The decision makes clear that at the certification
stage, the court cannot engage in any detailed weighing of the evidence but should confine itself to whether there is some basis
in the evidence to support the certification requirements. In Chadha, the court denied certification on the basis that there was no
evidence that the loss component of liability could be proved on a class-wide basis (and thus that there was no common issue).
It was not necessary to establish that there was a compelling method to prove such loss, but it was necessary to provide some
basis in fact to think that there was some method to do so. The plaintiffs had failed to provide that basis. This Court reached the
opposite conclusion in Pro-Sys with regard to the commonality of the issues, because there was "an expert methodology that
ha[d] been found to have a realistic prospect of establishing loss on a class-wide basis" (para. 140).
44
The limited scope of the factual inquiry on the certification motion means that the motions court will often not be able
to compare the potential recoveries in the class action and in the alternative or alternatives to it. For example, in Pro-Sys it was
argued that the class proceeding did not meaningfully further the objective of access to justice because the award would likely
be distributed cy-près and not to individual class members. Rothstein J., however, rejected this argument noting that it was
"premature to assume that the award ... [would] result in cy-près distribution or that the objective of access to justice [would]
be frustrated on this account" (para. 141).
45 The limitations imposed by the nature of the certification process are directly relevant in this case. Somewhat unusually,
a potential alternative procedure — the OSC proceeding — has run its course and the results of it are known with certainty.
This might be seen, as it was by the Divisional Court in this case, as inviting a comparison of those known results with the
likely outcome of the proposed class action. Simply put, is there enough left on the table to justify the time and expense of the
proposed class proceeding? Viewed from this perspective, "[u]nless it can be said that the plaintiffs have achieved full, or at the
very least substantially full, recovery", they would be entitled to maintain a class action (Divisional Court decision, at para. 8).
Based on the record in this case, the Divisional Court concluded that "the plaintiffs' current claim against AIC and CI, over and
above the OSC settlement, [was] $333.8 million" (para. 4). The court qualified this as a "significant amount of money" (para.
8) which entitled the plaintiffs to maintain a class action.
46
Although at first glance such an approach would seem to have something to commend it, its allure quickly fades when
due attention is given to the nature and limitations of the certification process. The certification process is not the occasion
for a searching examination of whether the "plaintiffs have achieved full, or ... substantially full, recovery" (Divisional Court
decision, at para. 8) in comparison to the likely outcome of the class proceeding on its merits. Without that sort of examination,
the most that can be done is to assess on the appropriately limited evidentiary record whether the access to justice barriers that
may be addressed by a class proceeding remain even after the alternative process has run its course.
47
Nevertheless, when the results or the limits on recovery of an alternative procedure are known at the time of the
certification motion, those uncontested facts cannot be ignored. For example, in Rumley, McLachlin C.J. observed that the
alternative procedure was not preferable because, among other things, it limited recovery of any complainant to $60,000 (para.
38). (Although the Court was dealing with the British Columbia Class Proceedings Act, R.S.B.C. 1996, c. 50, in that case, an
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analogous approach is implicit in the CPA.) In a case involving similar facts and dealing with the CPA, the Ontario Court of
Appeal made similar comments with regard to the fact that the alternative procedure capped recovery: Cloud, at para. 92. The
fact that the court considered the limits on recovery in the alternative procedure implies that it took into account the fact that
the class action could address the full range of the class members' claims. Thus, the results and limits may be considered, but
within the constraints of the evidentiary basis that is appropriate on a certification motion. In a case where the results of neither
the alternative nor the class proceedings are known, the comparative exercise with regard to the substantive access to justice
barriers will in general be very limited.
(2) Who Assumes the Burden?
48
The party seeking certification of a class action bears the burden of showing some basis in fact for every certification
criterion: Hollick, at para. 25. In the context of the preferability requirement, this requires the representative plaintiff to show
(1) that a class proceeding would be a fair, efficient and manageable method of advancing the claim, and (2) that it would
be preferable to any other reasonably available means of resolving the class members' claims: Hollick, at paras. 28 and 31.
A defendant can lead evidence "to rebut the inference of some basis in fact raised by the plaintiff's evidence": M. Cullity,
"Certification in Class Proceedings — The Curious Requirement of 'Some Basis in Fact'" (2011), 51 Can. Bus. L.J. 407, at p. 417.
49 With regard to the second aspect of the preferability requirement — that is, the comparative analysis — the representative
plaintiff will necessarily have to show some basis in fact for concluding that a class action would be preferable to other litigation
options. However, the representative plaintiff cannot be expected to address every conceivable non-litigation option in order to
establish that there is some basis in fact to think that a class action would be preferable. Where the defendant relies on a specific
non-litigation alternative, he or she has an evidentiary burden to raise it. As Winkler J. (as he then was) put it in Caputo v.
Imperial Tobacco Ltd. (2004), 236 D.L.R. (4th) 348 (Ont. S.C.J.): "... the defendants cannot simply assert to any effect that there
are other procedures that would be preferable without an evidentiary basis .... It must be supported by some evidence" (para.
67). However, once there is some evidence about the alternative, the burden of satisfying the preferability requirement remains
on the plaintiff.
E. Application
50
There are two potential barriers to access to justice in this case. First, an economic barrier arises from the nature of the
claim. The claim advanced here may be referred to as a small claims class action. As the motion judge found, the individual
claims are not large enough to support viable individual actions (para. 62). The economic barrier to access to justice, therefore, is
that individual claims are not viable to litigate individually. In the context of a small claims class action such as this one, access
to justice requires access to a process that has the potential to provide in an economically feasible manner just compensation for
the class members' individual economic claims should they be established. The second barrier is related to the first. As a result
of the nature of the claim, there is potentially no access to a fair process, geared towards protecting the rights of class members,
to seek a resolution of the common issues for what could potentially be a class of over a million members. Thus, traditional
litigation cannot achieve either the substantive or the procedural dimensions of access to justice in a case such as this.
51 The proposed class action addresses both of these barriers. It has the potential to make it economically feasible to advance
on behalf of the class a group of individual claims that would otherwise not be economically feasible to pursue in the courts
and it provides class members with a fair process to resolve their claims. The class action process is geared to protecting the
class members' rights to a significant extent through such mechanisms as the requirement for a representative plaintiff who
must "fairly and adequately represent the interests of the class", produce a workable litigation plan to advance the proceeding
on behalf of the class and have no conflict of interests with other class members: CPA, s. 5(1)(e).
52
As I have already noted, there is no realistic litigation alternative in this case. The only alternative procedure that was
advanced is the OSC proceedings and settlement agreements, the results of which are already known. Thus, the question is to
what extent this alternative has addressed the barriers to access to justice and whether those barriers remain now that those
proceedings have been completed. This analysis has both a procedural and a substantive component.
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53
With respect to the procedural component, the appellants submit that the Court of Appeal wrongly focused on the fact
that the OSC's jurisdiction is regulatory and not compensatory and erred in its assessment of investor participation in the OSC
proceedings. I do not accept these submissions.
54
The main jurisdiction of the OSC under s. 127 of the Securities Act — under which the OSC conducted the probe —
is regulatory. Thus, it "is neither remedial nor punitive; it is protective and preventive, intended to be exercised to prevent
likely future harm to Ontario's capital markets": Committee for Equal Treatment of Asbestos Minority Shareholders v. Ontario
(Securities Commission), 2001 SCC 37, [2001] 2 S.C.R. 132 (S.C.C.), at para. 42, quoting (1999) (Ont. C.A.) at p. 272, per
Laskin J.A.. There is no question in this case that the OSC had jurisdiction to approve the settlement agreements or, as the motion
judge found, that Commission staff in this case sought to determine the extent of investor losses and to achieve compensation
for them through the settlement agreements. Nevertheless, compensation of investors is not the primary focus of the OSC under
its s. 127 jurisdiction. Further, there is no way to know how the OSC arrived at the settlement agreements; the details of the
methodology used to calculate the amounts having remained confidential throughout. As the motion judge found, "how the
OSC came to its calculation is not actually known" (para. 99).
55
With regard to investor participation in the OSC proceedings, my view is that the respondents and the Court of Appeal
are somewhat off the mark by placing virtually exclusive weight on this consideration in rejecting the OSC proceedings as a
preferable alternative. Nevertheless, I agree that investor participation in the process leading to compensation is an important
factor to consider and one that weighs heavily in favour of finding that the class proceeding meets the preferability requirement in
this case. As the Court of Appeal noted, the OSC proceedings and the procedure by which the settlement agreements were arrived
at in this case "provided little to no basis for investor participation" (paras. 58 and 60), whereas class proceedings "allow for
the appointment of a representative plaintiff who shares a sufficient common interest with members of the class [and] conducts
the litigation on behalf of class members under court supervision and within the presumptive principle of an open court" (para.
61). Moreover, as the motion judge found, nothing was known about how the OSC came to its assessment of compensation.
In summary, the regulatory nature of and the limited participation rights for investors in the OSC proceedings, coupled with
the absence of information about how the OSC staff assessed investor compensation, support the conclusion that significant
procedural access to justice concerns remain which the proposed class action can address. Moreover, the focus and nature of
the OSC process reinforce the concerns which I will turn to next about whether substantial access to justice was achieved.
56 Turning to the substantive aspect of access to justice, the Court of Appeal found that the motion judge and the Divisional
Court had erred by focusing on the substantive outcome of the OSC proceedings, commenting that this "is not a relevant factor
in the comparative analysis under s. 5(1)(d) of the CPA" (para. 10). In my view, the Court of Appeal took too categorical an
approach to this issue in the circumstances of this case. While of course any consideration of the substantive outcome must
take place within the evidentiary framework that applies on a certification motion, access to justice as explained earlier is not
a purely procedural concept. Access to justice requires access to just results, not simply to process for its own sake. However,
I conclude that giving this substantive element the considerable weight that it deserves in this case reinforces the Court of
Appeal's conclusion that this class action should be certified.
57
One of the barriers to access to justice in this small claims investor class action is that traditional litigation provides
no economically feasible way to recover the investors' claimed losses. The appellants' position is that the OSC regulatory
proceedings effected significant recovery for the investors at no cost to them. In these circumstances, the substantive outcome of
the OSC proceedings cannot, in my view, be dismissed as irrelevant to the question of whether the OSC proceedings addressed
the access to justice barrier that is present in this case or whether the way in which it did so suggests that the class proceeding
is not the preferred alternative.
58
That said, however, the substantive outcome of the OSC proceedings and their impact on the preferability analysis must
be examined through the appropriate evidentiary lens. As I have explained, the plaintiffs' burden is to provide "some basis in
fact" to think that the class proceedings are preferable to the alternative. In the rather unusual circumstances of this case, where
the OSC proceedings have run their course and the results of those proceedings are known, it seems to me that the comparative
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analysis cannot ignore the question of whether a cost-benefit analysis supports the respondents' contention that the proposed
class proceeding is the preferable way to address their claims.
59
The answer to this question, as I see it, is quite straightforward in this case. The respondents have pleaded viable causes
of action, the OSC proceedings and settlement agreements were without prejudice to those claims, and the motion judge was
satisfied "that there [was] some basis in fact for the Plaintiffs' submission that the investors may not have been fully compensated
as a result of the OSC settlement agreements" (para. 101). The motion judge also found that the class members were not trying
to "have their cake and eat it too":
I do not agree with any arguments that suggest that the Plaintiffs [respondents in this Court] and the investors are being
unfair, or perhaps piggish, in eating the cake of the OSC compensation and also having a class action. The investors are not
playing "heads I win, tails you lose." They did not ask the OSC to be their champion, and they did not do anything wrong
in accepting the spoils secured by the OSC's campaign. The putative representative plaintiffs do no wrong in attempting
to certify their action as a class proceeding, and I have no reason to believe that they do not genuinely believe that they
were under-compensated. [para. 218]
60
The motion judge estimated the size of the proposed class against AIC at 264,036 members and 803,903 members
against CI. These represent the numbers of settlement payments issued by each appellant pursuant to the OSC settlements:
motion decision, at para. 56. AIC's and CI's OSC settlement payments were respectively $58.8 million and $49.3 million. The
plaintiffs presented expert evidence which estimated that AIC's investors' losses could be as low as $6.5 million or as high as
$251.0 million, and that CI's investors' losses could be as low as $72.1 million or as high as $349.3 million, depending on the
method of calculation used. Based on an expert's preferred method of calculation (he submitted a total of five), losses were
estimated at $192.6 million for AIC's investors and $349.3 million for CI's investors: motion decision, at para. 94. Thus, in the
plaintiffs' expert's view, AIC's investors have received only 31% of the compensation they are entitled to through the settlement
agreements, and CI's investors have received only 14%: motion decision, at para. 94.
61 Of course, the certification motion is not the proper setting to delve into the likely success of these claims or to debate the
merits of these approaches to calculating the investors' losses. The record in this case, which shows in detail the results of the
proposed alternative proceedings which have run their course, also shows that substantive access to justice concerns still remain.
Further, there is no reason to believe that potential additional recovery would be consumed by the costs of the proceedings. In
fact, the motion judge found that since the defendants were able to distribute the OSC settlement payments "by reviewing their
own records to make decisions about entitlement, causation, and quantification", that "there is at least a realistic possibility that
acceptable procedures could be fashioned by the common issues trial judge to address quantification and distribution issues in
a fair, manageable and efficient manner" (para. 208). Accordingly, in my view, the plaintiffs (now respondents) provided an
appropriate basis to support the view that the class action proceeding would overcome access to justice barriers that subsisted
after the completion of the OSC proceedings and that a cost-benefit analysis supported the conclusion that the class proceedings
were the preferable proceeding for the investors to pursue their claims.
62 To conclude, I am of the view that the motion judge erred in principle in the preferability analysis. Respectfully, he erred
by agreeing with the defendants' (now appellants') submission that he should not "second-guess the access to justice provided
by the OSC once [he] was satisfied that the OSC's purpose was to obtain restitutionary compensation for the harm suffered by
the investors and the process to do so was adequate" (paras. 256-57). On the contrary, it was precisely his role to compare and
evaluate, within the limited scope of the certification motion, the access to justice provided by the two proceedings, both in the
substantive and procedural dimensions of the term as part of his overall assessment of whether the plaintiffs had established the
preferability requirement on the appropriate evidentiary standard. The fact that the results of the OSC process were known in
this case added an element that would often not be present at the certification stage.
63
I agree with the Court of Appeal that the motion judge erred in principle by "treating the negotiated payments that were
made to investors in the OSC settlements as somehow eliminating the need to compare the purely regulatory function served
by the OSC proceedings with the private remedial function to be played by the proposed class action" (para. 80). This led the
motion judge to wrongly dismiss as irrelevant important access to justice considerations relating to the regulatory focus, absence
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of investor participation and the absence of information about how the investor losses were assessed in the OSC process. The
process limitations of the OSC proceedings reinforce the concern that access to substantive justice will be better served by the
proposed class action.
64
I also agree with the Divisional Court and the Court of Appeal that the motion judge erred in principle by relying on
the sorts of considerations that would be relevant to approving a settlement of a class action. The certification application, and
particularly the preferability aspect of it, is not an appropriate point in the proceedings to engage in any in-depth analysis of
either the merits of the plaintiffs' claims or the likely quantum of recovery. As the Court of Appeal put it, at the certification
stage, in most instances, "no reliable yardstick is available because the amount recoverable in the proposed class proceeding
would be as yet unknown. Put another way, the preferability analysis should not be reduced to an ex post facto assessment of
the adequacy of the award arrived at through the alternative procedure" (para. 77).
65
I recognize that a decision by a certification judge is entitled to substantial deference: see e.g. Pearson, at para. 43;
Markson v. MBNA Canada Bank, 2007 ONCA 334, 85 O.R. (3d) 321 (Ont. C.A.), at para. 33. Specifically, "[t]he decision as
to preferable procedure is ... entitled to special deference because it involves weighing and balancing a number of factors":
Pearson, at para. 43. However, I conclude that deference does not protect the decision against review for errors in principle
which are directly relevant to the conclusion reached such as, in my view, occurred here: see e.g. Cassano v. Toronto Dominion
Bank, 2007 ONCA 781, 87 O.R. (3d) 401 (Ont. C.A.), at para. 23, leave to appeal refused [2008] 1 S.C.R. xiv (note) (S.C.C.);
Markson, at para. 33; Cloud, at para. 39.
V. Disposition
66

I would dismiss the appeal with costs.
Appeal dismissed.
Pourvoi rejeté.
Appendix

Class Proceedings Act, 1992, S.O. 1992, c. 6
5. (1) [Certification] The court shall certify a class proceeding on a motion under section 2, 3 or 4 if,
(a) the pleadings or the notice of application discloses a cause of action;
(b) there is an identifiable class of two or more persons that would be represented by the representative plaintiff or
defendant;
(c) the claims or defences of the class members raise common issues;
(d) a class proceeding would be the preferable procedure for the resolution of the common issues; and
(e) there is a representative plaintiff or defendant who,
(i) would fairly and adequately represent the interests of the class,
(ii) has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on
behalf of the class and of notifying class members of the proceeding, and
(iii) does not have, on the common issues for the class, an interest in conflict with the interests of other class
members.
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I. Introduction
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1
In price-fixing cases, indirect purchasers are customers who did not purchase a product directly from the alleged pricefixers/overchargers but who purchased it indirectly from a party further down the chain of distribution. Those who say indirect
purchasers should not be able to bring actions against their alleged overchargers cite complexities in tracing the overcharge,
risks of double or multiple recovery and failure to deter anti-competitive behaviour as reasons why they should not be permitted
in Canada. These were some of the issues before the Court in the companion case of Pro-Sys Consultants Ltd. v. Microsoft
Corp., 2013 SCC 57 (S.C.C.) ("Pro-Sys"). In that case, a proposed indirect purchaser class action, those arguments were found
to be insufficient bases upon which to deny indirect purchasers the right to bring an action against the alleged overcharger.
2 In this case, both the indirect and direct purchasers are class members. Having decided in Pro-Sys that indirect purchasers
have the right to bring an action, a question in this case is whether the additional challenges that arise where the class is made up
of indirect and direct purchasers are sufficient to warrant dismissing the action. If the Court finds that the action may proceed,
it must then consider whether the class action should have been certified by the applications judge.
3
For the reasons that follow, I would find that the inclusion of indirect and direct purchasers in the proposed class
does not produce difficulties that would warrant dismissing the action. However, I find this case cannot meet the certification
requirements because there is not an identifiable class of indirect purchasers as required for certification under the British
Columbia Class Proceedings Act, R.S.B.C. 1996, c. 50 ("CPA"). I would dismiss the appeal on that basis. The case of the
direct purchasers, which is restricted to constructive trust, is dismissed as I find there is no cause of action. The cross-appeal
is therefore allowed.
II. Background
4
Sun-Rype Products Ltd., a juice manufacturer, is the direct purchaser representative plaintiff and Wendy Bredin
(formerly Wendy Weberg) is the indirect purchaser representative plaintiff in this action. The representative plaintiffs (referred
to collectively as the "appellants"), brought the class action pursuant to the CPA. They allege that Archer Daniels Midland
Company and ADM Agri-Industries Company (the "ADM respondents"), Cargill, Incorporated, Cerestar USA, Inc., formerly
known as American Maize-Products Company, and Cargill Limited (the "Cargill respondents"), and Corn Products International,
Inc., Bestfoods, Inc., formerly known as CPC International, Inc., Casco Inc. and Unilever PLC doing business as Unilever
Bestfoods North America (the "Casco respondents") (collectively, the "respondents"), engaged in an illegal conspiracy to fix
the price of high-fructose corn syrup ("HFCS") resulting in harm to manufacturers, wholesalers, retailers and consumers.
5 HFCS is a sweetener used in various food products, including soft drinks and baked goods. The respondents are the leading
producers of HFCS in North America. The appellants claim that between January 1, 1988, and June 30, 1995, the respondents
engaged in an "intentional, secret and illegal conspiracy to fix the price of HFCS", which allowed them to charge the class
members more for HFCS than they would have charged but for the alleged illegal conduct (A.F., at paras. 9 and 11).
III. Summary of the Proceedings Below
A. Commencement of the Action
6
The appellants commenced this class action in June 2005 on behalf of "all persons resident in British Columbia and
elsewhere in Canada who purchased HFCS or products containing HFCS manufactured by the [respondents] (collectively, the
'class') from January 1, 1988 to June 30, 1995 (the 'Class Period')" (2010 BCSC 922 (B.C. S.C.), at para. 2). It alleged the
following causes of action (ibid., at para. 27):
a) contravention of s. 45(1) of Part VI of the Competition Act giving rise to a right of damages under s. 36(1) of that Act;
b) tortious conspiracy and intentional interference with economic interests;
c) unjust enrichment, waiver of tort and constructive trust; and
d) punitive damages.
2

62 This is not a case of mere difficulty in proving membership in a defined class. That is what distinguishes this case from ProSys. In Pro-Sys, even if class membership is not immediately evident to potential class members based on the class definition,
records of purchase or the presence of the application software or operating systems that form the subject of the appeal on
the computers of the putative class members would serve to identify them as part of the identifiable class. Further, in Pro-Sys,
Sam Leung, president and director of Pro-Sys Consultants Ltd., one of the representative plaintiffs, offered proof that he had
purchased the product in question in the form of the invoice for the purchase of the computer. That evidence demonstrated that
class membership was determinable and established some basis in fact that there was an identifiable class.
63 Conversely, in this case, the respondents' evidence is that HFCS and liquid sugar had been used interchangeably by direct
purchasers during the class period. They also claim that
Canadian labelling requirements during the class period were such that food and beverage producers were not required to
specify which of the two sweeteners was contained in their products. A generic label indicating "sugar/glucose-fructose"
could be used for either liquid sugar or HFCS. The result is that a consumer who purchased such a product during the
class period would have had no way of determining whether that product contained HFCS, even if they had bothered to
check the label. [ADM factum, at para. 100]
64
The appellants say only that "hundreds of millions of dollars of HFCS was sold to Canadian direct purchasers during
the Class Period" and that this HFCS was used in "products such as soft drinks, baked goods and other food products which
are purchased by restaurants, grocery wholesalers, supermarkets, convenience stores, movie theatres and others" (response
factum, at para. 69). Their expert offers evidence that the amount of HFCS used and the specific products which contained it
are identifiable (para. 69, citing Leitzinger Report, at paras. 10-11, 18-20 and 27 (A.R., vol. II, at pp. 85-86, 89-91 and 95-96)).
65
The question, however, is not one of whether the identified products contained HFCS, or even whether the overcharge
would have reached the indirect purchaser level (i.e. whether passing on had occurred). The problem in this case lies in the
fact that indirect purchasers, even knowing the names of the products affected, will not be able to know whether the particular
item that they purchased did in fact contain HFCS. The appellants have not offered evidence that could help to overcome the
identification problem created by the fact that HFCS and liquid sugar were used interchangeably.
66
Even Ms. Bredin testified that she is unable to state whether the products she purchased contained HFCS. This fact will
remain unchanged because, as noted above, liquid sugar and HFCS were used interchangeably and a generic label indicating
only "sugar/glucose-fructose" could be used for either type of sweetener. Ms. Bredin presented no evidence to show that there is
some basis in fact that she would be able to answer this question. On the evidence presented on the application for certification,
it appears impossible to determine class membership.
67
The appellants' claim that "although some class members may not be able to self-identify, class membership is
determinable by reference to the nature of the purchases made by each individual and the quantity of HFCS in the products
purchased" (response factum, at para. 71). However, this is no answer to the self-identification problem. While there may have
been indirect purchasers who were harmed by the alleged price-fixing, they cannot self-identify using the proposed definition.
Allowing a class proceeding to go forward without identifying two or more persons who will be able to demonstrate that they
have suffered loss at the hands of the alleged overchargers subverts the purpose of class proceedings, which is to provide a more
efficient means of recovery for plaintiffs who have suffered harm but for whom it would be impractical or unaffordable to bring
a claim individually. In this case, class membership is not determinable.
68
Built into the class certification framework is the requirement that the class representative present sufficient evidence
to support certification and to allow the opposing party to respond with its own evidence (Hollick, at para. 22). The goal at
the certification stage is to ensure that this is an appropriate matter to proceed as a class proceeding (Pro-Sys, at para. 104).
And while the certification stage is not a preliminary trial of the merits, "the judge must be satisfied of certain basi[c] facts
required by [the CPA] as the basis for a certification order" (Taub v. Manufacturers Life Insurance Co. (1998), 40 O.R. (3d)
379 (Ont. Gen. Div.), at p. 381).
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69 In this case, the appellants argue that denying that there is an identifiable class is to confuse the ability to identify a class
with the ability to identify each individual member of that class (response factum, at para. 72). I agree that it is not necessary
for each individual class member to be identified at the outset of the litigation in order for the class to be certified. However, as
set out in the legislation, the matter will only be certified if, inter alia, "there is an identifiable class of 2 or more persons" (s.
4(1)(b)). In this case, the problem is that the indirect purchaser plaintiff did not offer any evidence to show some basis in fact
that two or more persons could prove they purchased a product actually containing HFCS during the class period and were
therefore identifiable members of the class.
70
Justice Karakatsanis says that there is some basis in fact to conclude that some indirect purchasers could prove that
they probably purchased products containing HFCS (para. 115). With respect, no evidence was provided to establish some
basis in fact that any individual indirect purchasers could do so. Allowing the class to be certified in such circumstances would
be to lower the evidentiary standard necessary to satisfy the criteria at the certification stage from some basis in fact to mere
speculation.
71
Justice Karakatsanis also states that "expert evidence may provide a credible and plausible method offering a realistic
prospect of establishing loss on a class-wide basis" (para. 108). However, even if expert evidence satisfies the certification judge
that the class as a whole was harmed, that does not obviate the need for the certification judge to be satisfied that there is some
basis in fact indicating that at least two persons can prove they incurred a loss.
72 A key component in any class action is that at least two or more persons fit within the class definition. If, as in this case,
there is no basis in fact to show that at least someone can prove they fit within the class definition, the class cannot be certified
because the criteria of "an identifiable class of 2 or more persons" is not met. No amount of expert evidence establishing that
the defendants have harmed the class as a whole does away with this requirement.
73
This is not to say that an identifiable class could never be found in similar circumstances as appear in this case. An
identifiable class could be found if evidence was presented that provided some basis in fact that at least two persons could prove
they had suffered individual harm. The problem in this case is that no such evidence was tendered.
74 Justice Karakatsanis writes that "if no individual seeks an individual remedy, it will not be necessary to prove individual
loss" (para. 97), and that the aggregate damages provisions of the CPA allow class actions to proceed "where liability to the class
has been proven but individual membership in the class is difficult or impossible to determine" (para. 102 (emphasis in original)).
75 As I understand it, Justice Karakatsanis's point is that where liability to the class has been proven there is no requirement
to prove any person is a member of a class or that any person has suffered individual damage. The necessary implication is
that class proceeding legislation alters existing causes of action. For example, s. 36 of the Competition Act creates a cause of
action for "[a]ny person who has suffered loss or damage". My colleague's approach would suggest a class action claim could
proceed under s. 36 of the Competition Act without any person establishing that they had suffered loss or damage. However,
the CPA neither creates a new cause of action nor alters the basis of existing causes of action. Rather, it allows claimants with
causes of action to unite and pursue their claims as a class.
76
The aggregate damages provisions of the CPA allow the court to dispense with the need to calculate the quantum of
damages for each individual class member and permits distribution of the proceeds on a cy-près basis rather than to individual
members of the class. However, where the proposed certified causes of action require proof of loss as a component of proving
liability, the certification judge must be satisfied that there is some basis in fact that at least two persons can prove they incurred
a loss. Establishing that the class as a whole has suffered loss does not obviate this requirement.
(4) Conclusion on Identifiable Class
77
The goal of the certification stage, as indicated by McLachlin C.J. in Hollick is to determine if, procedurally, the action
is best brought in the form of a class action (para. 16). In this case, given that the appellants did not show that there was some
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basis in fact to believe that at least two persons can establish they are members of the class, I am unable to answer that question
in the affirmative.
78
An advantage of a class proceeding is that it serves judicial economy by allowing similar individual actions to be
aggregated (Hollick, at para. 15; Dutton, at para. 27). In my view, implicit in this objective is that the foundation upon which
an individual action could be built must be equally present in the class action setting. That foundation is lacking here.
79 I do not disagree with Justice Karakatsanis that behaviour modification can be an objective of class proceedings. However,
the circumstances here demonstrate that class proceedings are not always the appropriate means of addressing behaviour
modification. In cases in which loss or damage due to price-fixing cannot be proven, the appropriate recourse may be for the
Commissioner of Competition to charge the defendants under the Competition Act. A process commenced by the Commissioner
requires only proof of price-fixing. There is no need to prove passing on or that any particular consumer overpaid for a particular
product. Whether the Competition Bureau intends to prosecute the respondents in this case is not known. Regardless, it does
not change the fact that in a case such as this, where certification criteria cannot be met, such prosecutions may have to be
considered if behaviour modification is the objective.
V. Conclusion
80
Given the finding that an identifiable class cannot be established for the indirect purchasers, the class action as it relates
to the indirect purchasers cannot be certified. I would dismiss the appeal with costs. Given the finding that the pleadings do not
disclose a cause of action in constructive trust, the claim of the direct purchasers cannot succeed and should be dismissed. The
class action as it relates to the direct purchasers cannot be certified. The cross-appeal is allowed with costs.
Karakatsanis J. (dissenting) (Cromwell J. concurring):
VI. Overview
81 I disagree with my colleague's conclusion that the claim by the indirect purchasers fails to meet the certification requirement
under s. 4(1)(b) of the Class Proceedings Act, R.S.B.C. 1996, c. 50 (CPA). In my view, there is "some basis in fact" to find "an
identifiable class of 2 or more persons". Accordingly, I would allow the appeal and remit the matter to the British Columbia
Supreme Court for trial.
82 The appellants' proposed class definition includes "all persons resident in British Columbia and elsewhere in Canada who
purchased HFCS or products containing HFCS manufactured by the defendants (collectively, the 'class') from January 1, 1988
to June 30, 1995 (the 'Class Period')" (2010 BCSC 922 (B.C. S.C.), at para. 2).
83
This class includes both the direct and indirect purchasers of high-fructose corn syrup (HFCS) — the subject of alleged
price fixing. At issue is the identification of a class which would include indirect purchasers — the retailers and consumers —
who purchased products containing HFCS.
84
Justice Rothstein notes that this definition of the class appears to satisfy the requirements of an identifiable class on
its face. It uses objective criteria; it does not turn on the merits of the claim; and it cannot be narrowed without excluding
members who may have a valid claim (Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46, [2001] 2 S.C.R. 534
(S.C.C.), at para. 38). However, the class of indirect purchasers is challenged on the basis that individuals will be unable to
determine whether they purchased a product containing HFCS and thus whether they are a member of the class. The issue of
the appropriateness of the representative plaintiff is not before the Court.
85 Justice Rothstein concludes that there is no basis in fact to identify a class because there is no or insufficient evidence that
class members can be identified or can self-identify (paras. 58 and 65-67). He concludes that it is impossible for the indirect
purchasers to prove they purchased a product containing HFCS and thus suffered loss.
86
I have two objections to this conclusion. First, I am not persuaded that the requirement that the class be identifiable
includes the requirement that individual members of the class be capable of proving individual loss. Indeed, as discussed below,
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I. Introduction
1 The plaintiffs apply for certification of their action as a class proceeding, pursuant to section 5(1) of the Class Proceedings
Act, S.A. 2003, c. C-16.5. Their application is opposed by Plains Midstream Canada ULC, the defendant.
2 Plains was the owner and operator of an oil pipeline, part of which was located near Sundre, Alberta close to the Red Deer
River. The plaintiffs allege that the pipeline ruptured near Sundre, releasing light sour crude oil into the river and ultimately into
Gleniffer Lake, where the plaintiffs owned property. The action seeks remedies founded in strict liability, negligence, nuisance,
trespass and breach of statute.
3
The certification application was filed on March 26, 2013. The plaintiffs amended their application shortly before the
hearing.
II. Factual Overview
4 Gleniffer Lake is a man-made lake along the Red Deer River, created in 1983 by the construction of a dam. Adjoining the
lake are several day-use areas, cottages, a campground, two resort developments (Carefree Resort and Glennifer Lake Resort)
and a recreational area with a beach, fishing, boating and campgrounds.
5 The plaintiffs were joint owners of lots 809 and 827 located on Carefree Resort at Glennifer Lake. The resorts are bareland
condominium communities with privately-owned recreational vehicle lots, other privately-owned lots, shared common areas,
green spaces, a clubhouse, restaurant, and other buildings, facilities and amenities. The plaintiffs' lots did not directly abut the
lake shore, as was the case with the resort lots owned by some members of the proposed class.
6
Plains owns a pipeline system that includes the pipeline near Sundre, Alberta. On June 7, 2012, it detected a pressure
drop in one of its pipelines, soon identified as light sour crude oil, being released from a pipeline into the Red Deer River near
Sundre. The oil migrated down the river to Glennifer Lake resulting in closure of the river and the lake for recreational use.
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7
After the leak was detected, Plains undertook steps to respond to the spill, minimize the impact, and communicate
with individuals and businesses affected by the incident. Among other things, this involved town hall meetings and individual
contacts. Ultimately, in exchange for releases, Plains made financial settlements with 517 landowners, residents and business
owners.
8

This action was commenced by statement of claim on June 22, 2012.

III. Pleadings
9
As indicated above, the statement of claim commencing this action was filed June 22, 2012. An amended statement of
claim was filed March 31, 2016. The plaintiffs conditionally apply to further amend their pleadings and their application for
certification, if it is considered necessary, to address any arguments raised at the certification hearing. They maintain, however,
that further amendments are not necessary.
10
In the amended statement of claim, the plaintiffs set out the factual background of Plains' ownership of the pipeline and
that on the evening of June 7, 2012 it became aware of a rupture near Sundre. At the initial release point, approximately 3000
barrels or 475,000 litres of oil escaped the pipeline. Before the spill, water flow in the rivers was significant because of recent
rainfall, causing the oil to quickly flow along the Red Deer River and into Glennifer Lake.
11 At the time of the incident, the plaintiffs jointly owned two lots located on the Carefree Resort on Glennifer Lake, which
they were in the process of selling. They allege the value they hoped to achieve was diminished because of the spill.
12
The plaintiffs brought the action "on behalf of all those in Canada who suffered physical, financial, or other damages
as a result of the June 7, 2012 oil spill." The statement of claim pleads that as a result of the spill, oil contaminated water
in and along the Red Deer River, contaminated the water of Glennifer Lake (used as drinking water by area and downstream
residents), contaminated ground water, exposed residents to harmful and unsafe chemicals, odours and other irritants, hampered
recreational use of properties, precluded residents and other inhabitants from drawing upon water supplies, forced the closure
of camping and recreational facilities and forced the closure of Glennifer Lake to all recreational uses for the 2012 season.
13 Because the plaintiffs and other class members were advised to stay clear of the lake and rivers and the area was closed,
they were unable to use their properties for their intended use and sought damages for loss of use. In addition, it was alleged
that the value of their properties was diminished because of "fear and apprehension" associated with the unknown long-term
effects and the possibility of future spills, the inability for residents to enjoy peaceful use of their property and the inability of
residents to partake in recreational activities on the lake and rivers in the area.
14

The amended statement of claim pleads six specific causes of action:
a) Strict liability: The plaintiffs rely on the doctrine in Rylands v. Fletcher [(1868), 37 L.J. Exch. 161 (U.K. H.L.)]. Based
on Plains' ownership and operation of the pipeline for transportation of an inherently non-natural hazardous substance,
Plains knew or ought to have known of the risk to the plaintiffs and other class members, and that in the event of a leak,
damage to them would be inevitable; and in fact, oil escaped from the pipeline and caused damage to the class members.
b) Negligence: Plains owed to all class members a duty to exercise care commensurate with the dangerous nature of its
operating activities and to ensure that transmission of oil did not expose them to foreseeable injury. They were required
to implement and maintain procedures to ensure proper design, construction, maintenance and operation of the pipeline
and follow all safety requirements to ensure the pipeline was free of leaks. Plains willfully and knowingly violated and
breached such standards in a manner that was wanton, reckless and grossly negligent, thereby breaching its duties of care
and causing damages.
c) Vicarious liability: Plains is vicariously liable for the acts and omissions of its directors, officers, employees and agents.
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d) Nuisance: Plains is liable to the plaintiffs and class members because its actions directly interfered with their use,
enjoyment and capital realization on their property and the interference was wholly unreasonable and without justification.
e) Trespass: Plains is liable to class members for trespass because it released or did not prevent the release of oil into the
environment, thereby contaminating "soil, river and lake water, ground water and property downstream . . . owned by the
Riegers and other Class Members."
f) Environmental Protection and Enhancement Act: Contrary to the provisions of the Act, Plains released into the
environment a substance in an amount that caused adverse effects to the class members and their property.
15

A statement of defence has not yet been filed.

IV. Proposed Certification Order
16

The application for certification, filed on March 26, 2013, seeks certification of the following class:
All persons, corporations, and their estates, owning property located within an imperfect quadrangle comprised of the areas
north of highway 27, east of highway 22, west of highway 2, and south of highway 54, who claim to have suffered physical,
financial, economic, or other damages as a result of the June 7th, 2012 oil spill which occurred near Sundre, Alberta on
the Rangeland South pipeline operated by Plains Midstream Canada ULC.

The class would include the 517 claimants who made settlements with Plains some years ago.
17
The application also seeks an order appointing Suzanne Rieger as the representative plaintiff. It seeks certification of
a number of common issues, stated in their most current form in the plaintiffs' brief for this application and, if necessary, an
amended certification application further refining the issues.
V. Evidence
18 The evidence for the certification hearing comprises affidavits and cross-examinations thereon from Ms. Rieger and from
Greg Filipchuk, the former Director-Stakeholder Relations, Emergency Management and Security, for Plains. In addition to
these affidavits from the parties, expert evidence in the form of affidavits, addressing damages, was submitted by the plaintiffs
and Plains.
19
The Riegers purchased lot 809 in October 2006 for $75,000. They listed it for sale privately in 2010 for $119,000, but
received no offers. In the spring and summer of 2011, they listed it with a realtor at the same price and again received no offers
prior to June 7, 2012 (the spill). Damage was caused by a hail storm in 2014, as result of which the Riegers received insurance
proceeds and reduced their price to $74,800. The lot sold on May 18, 2017 for $73,500.
20
Lot 827 was purchased in 2008 for $99,000. It was privately listed in 2011 for $229,000, but no offers were received. It
was listed with a realtor in 2011 at a reduced price of $169,000, as a result of which one offer of $140,000 was received. Again,
hail damage was caused in 2014 from which insurance proceeds were received. The property was sold on July 20, 2016 for
$140,000 because the Riegers were anticipating moving out of the country.
21 Mr. Filipchuk, in his affidavits and cross-examination, testified to the business of Plains, the ownership and operation of the
pipeline, discovery of the spill, and the steps taken to clean up and remediate the area and deal with members of the community.
22
Mr. Filipchuk testified that Plains' discussions with potential claimants for settlement purposes did not include "loss of
enjoyment" compensation. He confirmed the forms of release signed included releasing Plains from a broad range of claims,
including loss of enjoyment:
Any and all actions, manner of actions, causes of action, suits, claims, contracts, debts, dues, expenses, costs, demands,
losses and damages of any and every kind whatsoever at law or inequity, under any statute, which I ever had, now have,
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or can, shall or may have against the Parties Release, for and by reason of any matter, caused or thing whatsoever, known
or unknown, relating to or arising out of a pipeline spill . . .
23 Mr. Filipchuk's evidence makes it clear that when Plains was negotiating settlements with claimants, it was aware of the
proposed class action commenced by the Riegers. It is a reasonable inference from the evidence (and, for the purpose of this
application, conceded by counsel) that Plains did not advise persons with whom they were negotiating that an action had been
commenced and did not include such information in the general notices and newsletters it was issuing to the community.
24
Each of the releases contained a provision acknowledging that the claimant had been given the opportunity to receive
independent legal advice.
25 Courtney Knude, an appraiser, submitted an expert report in the form of an affidavit on behalf of the plaintiffs, on which
she was cross-examined. Her opinion is that "there are a variety of methods that could be employed to estimate if an oil spill
influenced the market value of affected properties," and sets out those methods. She acknowledges that some of those methods
would be more or less feasible than others, due to the small volume of market data. Further, her opinion notes that any negative
influence might be temporary "as time tends to heal, especially as the incident fades from headlines and from memory." She
acknowledges that the degree of impact would vary from parcel to parcel.
26
Robert Telford, also an appraiser, provided an expert report in the form of an affidavit on behalf of Plains. He applied,
on a preliminary basis, two evaluation methodologies identified by Ms. Knude. Based on his review of the data, he found "no
conclusive value trend that can be identified after June 7, 2012 that would indicate the market was impacted directly as a result
of the oil spill."
27
The Alberta Energy Regulator conducted an investigation into the oil spill, the results of which are contained in its
March 4, 2014 Investigation Report. The Investigation Report forms the basis for many of the plaintiffs' allegations against
Plains. It found "that the pipeline failure was caused by a combination of high river flow and deficiencies in Plains' pre-incident
administration and management of the pipeline." It concluded that Plains had failed to make annual inspections as required by
regulatory rules, failed to complete inspections according to its own management program, failed to apply appropriate mitigation
measures and failed to respond to a government high streamflow advisory issued before the incident.
28

As stated in the defendant's brief for this hearing, "Plains accepts all fault for the Spill."

VI. Certification: General Principles
29
Any member of a class of persons may commence a proceeding on behalf of the members of that class, but must then
apply for an order certifying the proceeding as a class proceeding and appointing a person as representative plaintiff (Class
Proceedings Act, section 2). The legislation sets out criteria on which the court must be satisfied for a certification order to
be made (section 5(1)); and directs that where each of the criteria are met, certification must be granted; and if not all of the
criteria are met, certification must not be granted (section 5(3) and (4)). The certification requirements in section 5(1) are that:
the pleadings disclose a cause of action; there is an identifiable class of two or more persons; the claims raise a common issue;
a class proceeding would be the preferable procedure; and there is a suitable representative plaintiff (having regard to certain
qualifications).
30
The emphasis in the Class Proceedings Act is on procedural considerations. Section 6(2) provides that "an order
certifying a proceeding as a class proceeding is not a determination of the merits of the proceeding." The seminal case of
Hollick v. Metropolitan Toronto (Municipality), 2001 SCC 68, [2001] 3 S.C.R. 158 (S.C.C.), repeats that caution, stating that
"the certification stage is decidedly not meant to be a test of the merits of the action" at para 16. Nevertheless, Hollick also held
that "the class representative must show some basis in fact for each of the certification requirements set out in . . . the Act, other
than the requirement that the pleadings disclose a cause of action" at para 25.
31
As held in Pro-Sys Consultants Ltd. v. Microsoft Corp., 2013 SCC 57, [2013] 3 S.C.R. 477 (S.C.C.), there is "limited
utility in attempting to define 'some basis in fact' in the abstract"; rather, each case must be decided on its own facts, at para
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104. There must be sufficient facts to show that the conditions for certification have been met to a degree that would allow
the matter to proceed on a class basis without foundering at the merit stage by reason of the requirements of section 5(1): at
para 104. In summarizing the thrust of Pro-Sys' holdings, Hall J. stated that "the certification requirements need not be proven
on a balance of probabilities, nor is the certification judge to enter into a weighing of conflicting evidence": Walter v. Western
Hockey League, 2017 ABQB 382, 62 Alta. L.R. (6th) 85 (Alta. Q.B.), aff'd 2018 ABCA 188 (Alta. C.A.) at para 13, referring
to Pro-Sys, paras 99-105.
VII. Cause of Action
A. Introduction
32 Section 5(1)(a) requires the court to be satisfied that the pleadings disclose a cause of action. The legislation is clear that
this element is determined from the pleadings only.
33
The test is the same as the test to strike pleadings for failure to disclose a cause of action. Thus, "the question . . . is
whether the disputed claims disclose a cause of action, assuming the facts pleaded to be true. If it is plain and obvious that
a claim cannot succeed, then it should be struck out": Elder Advocates of Alberta Society v. Alberta, 2011 SCC 24, [2011] 2
S.C.R. 261 (S.C.C.) at para 20, citing Hollick and Hunt v. T & N plc, [1990] 2 S.C.R. 959, 74 D.L.R. (4th) 321 (S.C.C.) at 980.
34 As Martin J. (now of the Supreme Court of Canada) held, citing authority, in Andriuk v. Merrill Lynch Canada Inc., 2013
ABQB 422, 578 A.R. 40 (Alta. Q.B.), aff'd 2014 ABCA 177 (Alta. C.A.), pleadings "must be construed generously and liberally
with allowances for drafting deficiencies that do not disclose radical defects" at para 68. Further, again citing authority: "a cause
of action will be disclosed if the facts pleaded could possibly be considered to entitle the plaintiff to a legal remedy; conversely,
if it is plain and obvious that the facts are incompatible with an entitlement to remedy, or insufficient for that purpose so that
the plaintiff has no chance of success, then a cause of action will not be disclosed": Andriuk at para 68 (emphasis in original).
35
The novelty of a cause of action will not militate against the plaintiff establishing a cause of action for the purpose of
a certification hearing. Rather, pleadings "which reveal an arguable, difficult or important point of law" must be allowed to
proceed because this is the way that the common law continues to evolve to meet modern legal challenges: Andriuk at para
69, relying upon Hunt v. T & N plc, [1990] 2 S.C.R. 959 (S.C.C.) at para 55; Harrison v. XL Foods Inc., 2014 ABQB 431,
592 A.R. 266 (Alta. Q.B.) at paras 58-63; Knight v. Imperial Tobacco Canada Ltd., 2011 SCC 42, [2011] 3 S.C.R. 45 (S.C.C.)
at paras 21-25.
36 In oral submissions, Plains' counsel conceded that a representative plaintiff need not personally have each cause of action
pleaded on behalf of the proposed class. It is sufficient that he or she has one valid cause of action. This is consistent with the
notion that the essence of a class action is between the class and a defendant. Examples of cases recognizing that a plaintiff
need only have one valid cause of action are Alves v. Sunquest, 2011 SKCA 117, 342 D.L.R. (4th) 409 (Sask. C.A.) at paras
36-45; and Fehr v. Sun Life Assurance Co. of Canada, 2015 ONSC 6931, 56 C.C.L.I. (5th) 15 (Ont. S.C.J.) at paras 335-339.
37
I turn next to a review of the causes of action asserted by the plaintiffs to determine whether they meet the requirements
of section 5(1)(a). I will not address the categories of strict liability and vicarious liability, as they are not part of the proposed
common issues and were not placed in issue during the hearing of this application.
B. Negligence
1. General
38
The most common formulation of the elements of a cause of action for negligence, applied in many cases, is that "[t]he
party alleging negligence must prove on a balance of probabilities that a duty was owed by the defendant and, having breached
the appropriate standard of care, the defendant's substandard action caused the plaintiff's injury": McArdle Estate v. Cox, 2003
ABCA 106, 13 Alta. L.R. (4th) 19 (Alta. C.A.) at para 23.
39

The first element, whether a duty of care is owed, is the main question here.
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40
The defendant characterizes its challenge as based on there being "no precedent for imposing a duty of care in favour
of owners of lands claiming pure economic loss due to environmental damage to public or other third-party lands" (brief, para
44). They argue that the Riegers' claim relates entirely to loss of use of Glennifer Lake and the Red Deer River and diminution
in value of their properties. They have not pleaded any physical damage to property they owned as a result of the spill.
41
As Brown (now Brown J. of the Supreme Court of Canada) emphasizes, it is wrong to characterize whether a claimant
can succeed based on the kind of loss suffered, such as whether it arises from physical harm to person or property. Rather,
the question is whether a duty was owed to the plaintiff — if so, pure economic loss, like other losses, is recoverable. "The
purely economic or physical quality of the loss does, however, influence the question of whether a duty of care was owed":
Brown, Pure Economic Loss in Canadian Negligence Law (Toronto: LexisNexis, 2011), paras 1.1-1.4 generally, and quoting
n. 5 (emphasis in original).
42

Thus, the question is whether "it is plain and obvious" that a claim for pure economic loss cannot succeed.

2. Pure Economic Loss
43 The test for a duty of care in Canada is the one initially set out in Anns v. Merton London Borough Council, [1977] 2 All
E.R. 492, [1978] A.C. 728 (U.K. H.L.) at 751, adopted in Canada by Nielsen v. Kamloops (City), [1984] 2 S.C.R. 2, 10 D.L.R.
(4th) 641 (S.C.C.). The Anns two-part test, as adopted in Kamloops, involved asking (1) whether there was a sufficiently close
relationship between the parties so that a defendant might reasonably contemplate that carelessness might cause damage to the
other person, and (2) whether there were any considerations which ought to negate or limit the scope of the duty, the class of
persons to whom it is owed or the damages to which a breach might give rise.
44 The authoritative Canadian test has since been modified to what is often referred to as the "Anns/Cooper test." In Cooper
v. Hobart, 2001 SCC 79, [2001] 3 S.C.R. 537 (S.C.C.), the plaintiffs were investors who had lost investments due to misconduct
of a mortgage broker. They sued the provincial regulator in negligence. The Supreme Court of Canada presented its revised
duty of care test as still within the Anns structure of two stages. The two stages involve the following considerations, which
are discussed at paras 30-38:
1) Was the harm reasonably foreseeable? Even if foreseeable, is the relationship between the parties sufficiently proximate
that it would be just to impose a duty of care? This question is about determining whether it would be justly fair, having
regard to the relationship, to impose a duty of care.
2) If the harm was reasonably foreseeable and there was a proximate relationship, are there reasons outside of the
relationship of the parties for not imposing tort liability in this case? This stage considers residual policy considerations
such as the effect of recognizing a duty of care on other legal obligations, the legal system and society more generally.
45
The type of "pure economic loss" at issue in this action is described in the authorities as "relational economic loss."
In other words, physical harm caused to a third party has adversely affected the plaintiffs because of their relationship to that
third-party: Brown, paras 1.75-1.79. In the context of this case, the Riegers suffered harm, such as loss of use, because of their
relationship to other persons whose property was physically harmed. (Mostly, I will continue to use the general term "pure
economic loss," in keeping with arguments of counsel and the nomenclature used in the authorities relevant to this case.)
46 The modern Canadian law on recovery for relational economical loss was laid down in Bow Valley Husky (Bermuda) Ltd.
v. Saint John Shipbuilding Ltd., [1997] 3 S.C.R. 1210, 153 D.L.R. (4th) 385 (S.C.C.). The defendant shipbuilders were allegedly
responsible for damage caused during construction to a drilling rig owned by a company related to the plaintiff companies. The
plaintiff companies remained contractually responsible for use of the rig even while it was out of service for repairs. The court
found that the contractual relationships between the plaintiff companies and the company owning the rig were insufficient as
a ground for recovery.
47

In brief, Bow Valley stands for several propositions:
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a) Relational economic loss is recoverable only in special circumstances where the appropriate conditions are met.
b) The "special circumstances" fall into certain categories, defined as of the date of Bow Valley as (1) cases where the
claimant has a possessory or proprietary interest in the damaged property, (2) general average cases (a maritime law
concept), and (3) cases where the relationship between the claimant and property owner constitutes a joint venture.
c) The categories are not closed, and "[w]here a case does not fall within a recognized category the court may go on to
consider whether the situation is one where the right to recover contractual relational economic loss should nevertheless
be considered" at para 50.
d) "The general rule against recovery for policy-based reasons might be relaxed where the deterrent effect of potential
liability to the property owner is low, or, despite a degree of indeterminate liability, where the claimant's opportunity to
allocate the risk by contract is slight, either because of the type of transaction or an inequality of bargaining power" at
para 50.
(Quoting and paraphrasing from paras 48 — 50 of the decision.)
48
While the categories were not closed in Bow Valley, the court cautioned that "courts should not assiduously seek new
categories; what is required is a clear rule predicting when recovery is available" at para 50. As suggested by Brown, establishing
new categories for pure economic loss likely means having regard to the few points of guidance in Bow Valley itself and, more
broadly, the Anns/Cooper duty of care test: paras 2.114-2.115.
49
I have been referred to several cases where courts have refused to close the door on a claim for pure economic loss at a
preliminary stage. For example, in Anderson v. Manitoba, 2014 MBQB 255, 312 Man. R. (2d) 259 (Man. Q.B.), certification was
sought for members of First Nations as a result of flooding on a reserve. The chambers judge refused certification on grounds
not relevant to this case. However, if certification had been ordered, the class would have been defined as including First Nation
members who did not reside on the reserve and sustained no property loss, but came onto the reserve to work and had their
work interfered with by the flooding. While this may be a claim of pure economic loss, the court considered it arguable that
non-resident First Nation members would have a closer connection than non-members who simply did business with people on
the reserve — and thus, the class definition was considered appropriate. On appeal, 2017 MBCA 14 (Man. C.A.), certification
was allowed, with no further comment on the class definition — thus, in effect, certifying a claim by First Nation members who
merely sustained an interference with their ability to work on the reserve.
50
Another example is Evans v. General Motors of Canada Co., 2019 SKQB 98, [2019] 10 W.W.R. 725 (Sask. Q.B.), a
decision by Barrington-Foote J.A. sitting ex officio in Queen's Bench, where proposed class members alleged that breaches in
duties regarding design, development, testing and monitoring of a new vehicle caused them damage as they overpaid for the
vehicle and had devalued vehicles. It was observed that these were claims for economic loss, but Barrington-Foote J.A. found
that there continued to be a debate in some authorities on whether courts would extend recovery in negligence to non-dangerous
defects. Accordingly, it was held that the claim met the test for certification.
51
As the defendant argues, there certainly are cases suggesting that a pure economic loss case such as this one cannot
succeed. Most comparable is Cuff v. Canadian National Railway, 2007 ABQB 761, 51 C.P.C. (6th) 383 (Alta. Q.B.), where the
plaintiffs sought certification of proceedings because of a train derailment which led to oil entering a recreational lake, causing
loss of enjoyment of the lake and damage to watercraft on the lake. The defendant argued that some aspects of the claims were
barred because they sought recovery for pure economic loss.
52
Belzil J. noted that the modified two-part test of Anns would have to be satisfied for a new type of pure economic loss
claim to be recognized, and the plaintiffs had acknowledged "that no court in Canada has ever accepted a pure economic loss
claim based on a loss of recreational use of a lake" at paras 24-27. He held that the plaintiffs would not be able to satisfy the
Anns requirements. "The situation is further complicated," he observed, "by the fact that the Defendant, through its counsel, has
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indicated that it is fully prepared to repair physical damage to any watercraft which were damaged by oil, and as earlier noted,
most watercraft on the lake have already been cleaned" at para 29.
53
Brooks v. Canadian Pacific Railway, 2007 SKQB 247, 283 D.L.R. (4th) 540 (Sask. Q.B.), also arose out of a train
derailment — in this case, involving railcars containing anhydrous ammonia. While no substances escaped the railcars, 175
area businesses and residents were evacuated as a precaution. The court found there could be no recovery, particularly because
"[t]he category of persons who may suffer economic losses is incalculable" at para 85. The court offered as examples that, in
addition to businesses in the vicinity, that losses may have been suffered by the suppliers and consumers of the businesses, and
people who had to reroute their normal travel, as well as family members or friends of evacuated persons who assisted evacuees.
(While not commented on in the decision, I find it noteworthy that there was no physical injury to the person or property of
anyone, other than the defendant's own property; unlike in most cases, where there is physical injury to the person or property
of someone other than the defendant.)
54 Cuff and Brooks are cases where the court was prepared to conduct the Anns/Cooper analysis in full. The other examples
I gave, such as Anderson and Evans, reflect a more cautious approach of leaving the full analysis to a later stage. That was the
approach adopted by Rooke A.C.J. in Harrison on a motion to strike parts of a statement of claim in a class action. He held
that "[i]n a motion to strike application, the court should not engage in the second stage of the Anns analysis. Once a plaintiff
establishes that a novel prima facie duty of care is possible, the court's inquiry generally ends" at para 103, citing authority.
The only exceptions could be where the court was confident the parties had agreed upon all of the facts necessary to conduct
the second stage of the analysis, or where the court was satisfied that it had everything before it that would be necessary for
that purpose: at para 104. Rooke A.C.J.'s approach, is of course, fully consistent with other authority on the need for caution
before concluding that a plaintiff has no chance of success, on an application to strike pleadings: Tottrup v. Alberta (Minister
of Environment), 2000 ABCA 121, 255 A.R. 204 (Alta. C.A.) at para 8.
55 With respect, I prefer the approach taken by Rooke A.C.J. in Harrison when addressing the requirement that the pleadings
disclose a cause of action (from section 5(1)(a) of the Class Proceedings Act). As noted earlier, the test for present purposes
is the same as when applying to strike pleadings. An application to strike pleadings or a determination of whether an action
should be certified is not the place to engage in the robust factual and legal policy questions required to determine a duty of
care under the Anns/Cooper test.
56
It is enough for me to address the first stage of the Anns/Cooper test: that is, was the harm claimed by the plaintiffs
reasonably foreseeable? If so, is the relationship between the plaintiff and the defendant sufficiently proximate that it would
be just to impose a duty of care?
57
I conclude that these questions must be answered in favour of recognizing that establishing a prima facie duty of care
is possible. The Riegers and others similarly situated within the proposed class owned recreational properties that had value
because of their proximity to the lake and its facilities, including the marina. Plains owned and operated an oil pipeline in the
immediate vicinity, and effectively recognized itself as part of the affected community — both before and after the incident.
The bare foreseeability of harm test is clearly met, and not seriously disputed by the defendant. The proposed class is limited by
criteria of physical proximity to the lake and the spill, which goes some way to address policy concerns about "indeterminate
liability."
58
I conclude that the cause of action is not hopeless, even though the Riegers and those similarly situated will have the
challenge of overcoming the presumption of the usual rule set out in Bow Valley. As noted above, the authorities on applications
to strike pleadings and on certification applications repeatedly emphasize that "the approach must be generous and err on the side
of permitting a novel but arguable claim to proceed": Imperial Tobacco at para 21. Otherwise, even incremental developments
in the common law, which have been its lifeblood, could never occur.
59
Another argument in favour of allowing the Riegers' claim for economic loss to proceed is that there are other members
of the proposed class who, I infer from the pleadings and evidence, sustained direct physical harm to their property from the
spill. They would not face the challenges of overcoming a presumption against claims for pure economic loss.
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60
The review of the authorities summarized earlier in these reasons show that different courts, in different contexts, have
come to different conclusions on the degree of stability of the current law on recovery for pure economic loss. In Manitoba
(where leave is required to appeal certification orders), Monnin J.A. granted leave, observing that "[w]hat moves me to this
conclusion is the fact that the issue of recovery for pure economic loss remains an unsettled area of law": Pisclevich et al v.
Government of Manitoba, 2018 MBCA 127, 41 C.P.C. (8th) 232 (Man. C.A.) at para 29. (Presumably because the action was
settled, the case did not proceed to appeal before a full panel.)
61 I do not suggest that the plaintiffs have established a valid cause of action for their loss, only that on the authorities their
arguments are not so hopeless as to justify dismissal at the certification stage.
C. Nuisance
62 A good cause of action in private nuisance requires establishing interference with an owner's use or enjoyment of land that
is both substantial and unreasonable: Antrim Truck Centre Ltd. v. Ontario (Ministry of Transportation), 2013 SCC 13, [2013] 1
S.C.R. 594 (S.C.C.) at para 19. Substantial means non-trivial, and unreasonable requires consideration of all the circumstances.
Unlike trespass, nuisance may be an indirect intrusion onto a plaintiff's land: Smith v. Inco Ltd., 2010 ONSC 3790, 52 C.E.L.R.
(3d) 74 (Ont. S.C.J.) at para 38, rev'd on other grounds 2011 ONCA 628, 107 O.R. (3d) 321 (Ont. C.A.).
63 Nuisance focuses on the harm suffered, rather than the prohibited conduct; it is of no consequence whether the interference
results from intentional, negligent or non-faulty conduct: Barrette c. Ciment du St-Laurent inc., 2008 SCC 64, [2008] 3 S.C.R.
392 (S.C.C.) at para 77.
64 Plains does not dispute that there may be members of the proposed class who meet the test for nuisance, if their property
was directly affected by the oil spill. Their argument is that, if the Riegers do not have a cause of action in negligence (because
their claim is for pure economic loss), then Ms. Rieger cannot be a representative plaintiff unless she has another valid cause
of action — and she fails to meet the test for negligence.
65
As I discussed earlier, a representative plaintiff need not have all of the causes of action that may exist for other class
members. One valid cause of action will suffice for the purpose of section 5(1)(a).
D. Trespass
66
A good cause of action in trespass requires a direct and physical intrusion onto land that is in the possession of the
plaintiff: Smith at para 37. The defendant's act need not be intentional as long as it is voluntary. Trespass is actionable without
proof of damage: Smith at para 37; Windsor v. Canadian Pacific Railway, 2006 ABQB 348, 402 A.R. 162 (Alta. Q.B.) at para
63, aff'd 2007 ABCA 294, 417 A.R. 200 (Alta. C.A.).
67
As with the cause of action in nuisance, Plains' main position with respect to trespass is that the Riegers do not qualify,
but I find it is possible that other members of the purported class will.
E. Statutory Action
68 Section 109(2) of the Environmental Protection and Enhancement Act, RSA 2000 c. E-12, provides that "no person shall
release or permit the release into the environment of a substance in an amount, concentration or level or at a rate of release that
causes or may cause a significant adverse effect." Section 219 provides that where a person is convicted of an offence, "any
person who suffers loss or damage as a result of the conduct . . . may . . . sue for and recover from the convicted person an
amount equal to the loss or damage proved to have been suffered." "Loss or damage" is defined as including "personal injury,
loss of life, loss of use or enjoyment of property and pecuniary loss, including loss of income": section 194(b).
69
Plains pleaded guilty to and accepted responsibility for the enforcement actions undertaken by the Alberta Energy
Regulator, thus triggering potential liability under section 219. The parties differ, however, on whether a civil action under
statute would face the same issues on recovery of pure economic loss as would be raised in the common law of negligence.
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70
As with the previous causes of action, Plains acknowledges that the real issue is whether the Riegers would qualify for
this cause of action.
F. Conclusions
71
I am satisfied that the pleadings disclose a cause of action within the meaning of section 5(1)(a) as interpreted by the
authorities. It is not plain and obvious that the Riegers must fail in their claim for damages resulting from the negligence of
Plains. Likewise, it is not plain and obvious that other members of the proposed class do not have arguable claims in nuisance,
trespass and under the Environmental Protection Enhancement Act. Accordingly, this criterion for a certification order has been
satisfied.
VIII. Identifiable Class of Two or More Persons
72

The second requirement for certification is that "there is an identifiable class of two or more persons" (section 5(1)(b)).

73 The class definition must be based on objective criteria enabling identification of potential class members without reference
to the merits of the claim; have a rational connection between the definition, causes of action and common issues; and not be
so broad as to include persons who have no claim against the defendant, but not so narrow as to arbitrarily exclude persons
with claims similar to those asserted on behalf of the proposed class: Windsor (C.A.) at paras 18 and 19; Buelow v. Morrissey,
2013 ABQB 277, 562 A.R. 79 (Alta. Q.B.) at para 27.
74
As with all requirements for certification, other than disclosing a cause of action, the plaintiff must adduce evidence
to meet this requirement. This element cannot be satisfied by pleadings or argument. While it is a "relatively low evidentiary
standard," plaintiffs "have an obligation at the certification stage to introduce evidence to establish some basis in fact that at
least two class members can be identified:" Sun-Rype Products Ltd. v. Archer Daniels Midland Co., 2013 SCC 58, [2013] 3
S.C.R. 545 (S.C.C.) at para 61.
75
As confirmed in the appeal decision in Windsor, relying on Western Canadian Shopping Centres Inc. v. Dutton, 2001
SCC 46, [2001] 2 S.C.R. 534 (S.C.C.), the importance of class definition is that it identifies the individuals entitled to notice,
entitled to relief (if awarded) and bound by the judgment: Windsor (C.A.) at para 18. "The plaintiff must establish that the class
could not be defined more narrowly without arbitrarily excluding persons with claims similar to those asserted on behalf of
the proposed classed": at para 19.
76
As noted above, the proposed definition is a geographical delineation, with reference to persons, corporations and
estates that as of the incident date resided or owned property within an area defined by certain numbered public highways.
The "imperfect quadrangle" encompasses the area where the rupture in the pipeline occurred and the water bodies affected by
the spill.
77
The defendant argues that the area "seems to be entirely arbitrary," and "no attempt is made to provide a basis in fact to
conclude that any loss has in fact been sustained": brief, paras 63 and 64. The plaintiffs argue that the definition must enable
each individual member of the class, as laypersons, to determine whether they fall within the class. Further, without prejudging
the merits of the claim, they say, there is no way to rationally advance a methodology for determining an exact radius by distance
(for example).
78
An example of class membership being defined by geographical reference to roadways around an area of ground water
contamination is in Windsor, where the Court of Appeal addressed the issue in an instructive fashion for the present case: at
paras 25-26. The objection was that the definition was arbitrary. The court stated the following at para 26:
The key again is that the class definition must allow for the identification of the class members, without being merit based . . .
The Appellant has not asked that the class definition be expanded to include all owners within the plume, but rather has
taken the position that any definition of the class is arbitrary and essentially impossible, and that certification should be
denied in total. The representative plaintiffs are entitled to define the class in such a way that the litigation is manageable.
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79
It is not an answer to a proposed class definition that some members may not have a successful claim or that the answer
given to a question might vary from one member of the class to another: Dell'Aniello c. Vivendi Canada inc., 2014 SCC 1,
[2014] 1 S.C.R. 3 (S.C.C.) at paras 44-45.
80
Plains has failed to articulate an alternative definition, other than one that meets its criteria for likely success: claimants
whose land was affected by entry of oil and who have suffered a demonstrable loss. Such a definition fails to meet the
requirements of the authorities for objective criteria that are not merit based. Further, it is too narrow having regard to the claims
for pure economic loss, which I have held met the test for a cause of action for certification purposes.
81 I agree with the plaintiffs' submission that their proposed class definition appropriately includes those who could possibly
have a claim while remaining a comprehensible definition to those who will read it.
IX. Common Issues
82 As for the third requirement of certification, the plaintiffs must establish that "the claims of the prospective class members
raise a common issue, whether or not the common issue predominates over issues affecting only individual prospective class
members" (section 5(1)(c)).
83 As the section and the authorities state, it is clear that the common question need not predominate over issues relating to
individual class members (although that is a factor to be considered in the "preferable procedure" inquiry). "Class proceedings,"
wrote Rooke A.C.J., "are not intended to solve all the efficiency problems encountered in complex litigation . . . What they can
do is assist the parties and the Courts by shortening the process, even if only for hours or days over the course of a lawsuit":
Windsor (Q.B.) at para 131. Similarly, in L. (T.) v. Alberta (Director of Child Welfare), 2006 ABQB 104, 395 A.R. 327 (Alta.
Q.B.), Slatter J. (now J.A.) found that even though in the case before him the individual issues would substantially predominate
over the common issues, and thus the overall benefits would be slight, "there is still some practical utility in deciding the
common issues once" at para 133.
84

The common issues proposed in this case are as follows:
Negligence
1) Did the Defendant, as the operator of a pipeline carrying hazardous substances, owe a duty of care to the Plaintiffs
and Class Members?
2) If the answer to question (1) is yes, did the Defendants breach the duty of care either by:
a) disregarding or failing to adopt or implement appropriate safety protocols, standards, practices, and policies;
b) failing to conduct their operations in a manner commensurate with the dangerous nature of its operating activities,
and to ensure that the transmission of the Oil would not expose the Plaintiffs or the Class to foreseeable harm or injury?
c) failing to properly design, construct, maintain, inspect, or operate the pipeline? or
d) disregarding or failing to comply with warnings, notices, and advisories received from regulatory authorities?
Nuisance
3) Did the conduct of the Defendant lead to a 'substantial interference' with the use and enjoyment of the Plaintiffs' and
the Class' property?
4) If the answer to question (3) is yes, was that interference unreasonable in all the circumstances?
Trespass
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5) If the answer to question (2) is yes [in that negligence has been established], did this amount to direct interference with
the Plaintiff' and Class' property, in the nature of the tort of trespass?
6) If the answer to question (6) is yes, are the Defendants liable to the Plaintiffs and the Class for per se damages for
trespass and if so, may the Court determine a common baseline amount for the same?
Environmental Protection and Enhancement Act
7) Were the Defendants "convicted" of a breach of the EPEA (as described in EPEA s. 219)?
Damages
8) Are the Defendants liable to the Plaintiffs and the Class for damages?
9) Are the Defendants liable to the Plaintiffs and the Class for punitive damages? If so, can the amount of those punitive
damages be determined on a class-wise basis?
Settlements
10) Did the Defendant have an obligation to disclose the existence of this proposed class proceeding to members of the
Class prior to entering into settlements with said members of the Class relating to the factual circumstances plead in this
action?
11) If the answer to question (10) is yes, did the Defendant fail to comply with that obligation?
12) If the answer to question (11) is yes, are the releases executed by the class enforceable vis-à-vis the Defendant?
85 The defendant submits that there is no common issue to be tried in negligence, because it has admitted "fault" for the spill.
As Winkler J. observed, however, "an admission of liability in the air does not advance the litigation or bind the defendant in
respect of the members of the proposed class": Bywater v. Toronto Transit Commission (1998), 27 C.P.C. (4th) 172, 83 O.T.C.
1 (Ont. Gen. Div.) at para 14. For an admission to be binding on the defendant in respect of all proposed members, there must
be a certification order.
86
In light of the legal issues raised regarding whether claims for recovery of pure economic loss can be successful, this
is a case where the first negligence question "may require nuanced and varied answers based on the situations of individual
members" and the commonality requirement does not mean an identical answer is necessary for all members: Vivendi, at para
46. Thus, it is likely that upon certification being ordered, the parties will have to reattend to address how the first question
should be framed to take into account that the duty of care may vary depending upon geographic locations, type of interest in
an affected property, and type of harm alleged with respect to a type of property.
87
Similar considerations apply to the nuisance and trespass questions. It might be appropriate to frame questions on these
causes of action to consider the same variation of interests of the potential class members.
88
In addition, for the trespass action, the fact that damages may be recoverable without proof of harm makes this a
particularly suitable topic for a common issue. A court trying the trespass issues could make determinations about liability and
could possibly also address the amount or method for determining common baseline damages.
89
Regarding the statutory cause of action, in addition to the question about conviction (which will be answered quickly),
refinements of the question may be necessary to address Plains' arguments about whether rights under the Act may vary according
to the same types of factors identified for the first negligence question.
90
The questions on damages may also need refinement, to consider whether a common trial is the proper place to decide
general questions of assessment methodology. Punitive damages are more obvious in their common aspect, because such
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damages are usually founded on the conduct of the defendant, with little relationship to the effect on the plaintiff: Pederson v.
Saskatchewan, 2016 SKCA 142, 408 D.L.R. (4th) 661 (Sask. C.A.) at para 82, leave to appeal to SCC refused, (2017), [2016]
S.C.C.A. No. 572 (S.C.C.). Further, the fact that a common issues trial judge may not be in a position to decide the appropriate
level of compensatory damages does not mean it should be precluded from assessing punitive damages: Good v. Toronto Police
Services Board, 2014 ONSC 4583, 121 O.R. (3d) 413 (Ont. Div. Ct.) at paras 79-80, aff'd Good v. Toronto Police Services
Board, 2016 ONCA 250, 130 O.R. (3d) 241 (Ont. C.A.), leave to appeal to SCC refused [2016] S.C.C.A. No. 255 (S.C.C.).
91
Plains argues that the competing expert affidavits should lead to the conclusion that there is no common issue related to
damages and the plaintiffs have failed to show "a basis in fact to conclude that any loss has in fact been sustained": brief, para
64. I conclude, however, that the plaintiffs have shown some basis in fact for alleged losses, based on their own affidavits and
Ms. Knude's opinion on methodologies that might be used to measure the loss. It is not proper to assess the merits of competing
theories of damages at certification stage: Tiboni v. Merck Frosst Canada Ltd. (2008), 60 C.P.C. (6th) 65, 295 D.L.R. (4th)
32 (Ont. S.C.J.) at paras 50-53, aff'd Tiboni v. Merck Frosst Canada Ltd. (2009), 95 O.R. (3d) 269, 71 C.P.C. (6th) 350 (Ont.
Div. Ct.). Nor, as that case holds, is it necessary for the plaintiffs to challenge a defendant's expert evidence on issues that go
only to the merits of the claims. It is enough that the plaintiffs have established some basis in fact that there is a methodology
by which damages might be calculated, and it is particularly noteworthy that Plains' expert himself used one of the methods
proposed by the plaintiffs' expert.
92
Finally, it is likely that there will be common issues if Plains seeks to rely on the settlements. Again, nuanced answers
may be necessary if it appears that different information was possessed or made available to various proposed class members.
93 However, in my view, it would be premature to certify questions on settlements. There is evidence about settlements made
between Plains and a large number of claimants, but those settlements have not been pleaded in defence of liability, because no
statement of defence has been filed. Whether there should be trials of common questions on the enforceability of settlements
is best left to the point where issues have been joined in the pleadings.
94
In the result, I conclude that the questions proposed by the plaintiffs are suitable common issues within the meaning
of section 5(1)(c), although the final form of the questions will be settled after further submissions. At this stage I decline to
include questions on settlements as part of the common issues.
X. Preferable Procedure
A. General Principles
95
The fourth statutory requirement is that the class proceeding "be the preferable procedure for the fair and efficient
resolution of the common issues" (section 5(1)(b)). In determining whether a class proceeding is the preferable procedure, the
court must consider all relevant matters, including at least the five matters set out in section 5(2).
96
A preliminary matter is the scope of an inquiry into whether "a class proceeding would be the preferable procedure for
the fair and efficient resolution of the common issues." The words of the section might suggest, as was argued in Hollick, "that
the court must look to the common issues alone, and ask whether the common issues taken in isolation would be better resolved
in a class action rather than in individual proceedings" at para 27. The court rejected that contention, finding instead that "there
must be a consideration of the common issues in context" at para 30; and that "the preferability analysis requires the court to
look to all reasonably available means of resolving the class members' claims and not just the possibility of individual actions"
at para 31. Thus, the focus is not merely the best procedure for resolving the common issues.
97
Hollick was decided without the benefit of section 5(2), which lists factors to be considered when determining the
preferable procedure. Those factors confirm the holding in Hollick that the scope of the preferable procedure inquiry extends
to a consideration of whether a class action is the preferable procedure for resolving the claims of the proposed class members.
B. Statutory Considerations
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a) "Whether questions of fact or law common to prospective of class members predominate over any questions affecting only
individual prospective class members": s. 5(2)(a).
98
Plains argues that "the key factor . . . that weighs against certification in this case is that individual questions of fact and
law predominate over any common issues to an extreme degree": brief, para 112. In my view, largely for reasons already given,
this minimizes the value to be derived from determination of common questions.
99
Furthermore, Plains' argument that individual trials would be required for each class member ignores the flexible,
streamlined procedures available for determination of individual issues. Section 28 of the Class Proceedings Act allows the court
to have individual issues determined before judges or by appointment of "one or more persons, including, without limitation, one
or more independent experts" to conduct inquiries and report back to the court: section 28(1)(b). The court may give directions
for procedures to be followed in conducting hearings and inquiries, and in doing so must choose "the least expensive and most
expeditious method of determining the individual issues," including dispensing with procedural steps considered unnecessary:
section 28(2) and (3).
100
This flexibility is emphasized in Bouchanskaia v. Bayer Inc., 2003 BCSC 1306, [2003] B.C.J. No. 1969 (B.C. S.C.)
at paras 150 and 151; and an example of the type of procedures employed for expeditious resolution of individual issues is
seen in Lundy v. VIA Rail Canada Inc., 2016 ONSC 425, [2016] O.J. No. 268 (Ont. S.C.J.), with an attached schedule entitled
"Individual Issues Litigation Plan."
b) "Whether a significant number of the prospective class members have a valid interest in individually controlling the
prosecution of separate actions": s. 5(2)(b).
101
There is nothing in the evidence to suggest that any other members of the proposed class are interested in controlling
the prosecution of their own actions. Indeed, it is a fair inference from the evidence that there has been little or no interest in
pursuing an action apart from that shown by these plaintiffs. This factor thus has little bearing on the preferable procedure.
102
While not directly relevant to this factor, Plains suggest that "the lack of utility in certification, in terms of judicial
economy, is also evidenced by the fact that after nearly eight years of litigation there is still no direct evidence that anyone beyond
the Plaintiffs has any interests pursuing a claim against Plains": brief, para 118. While that argument might seem compelling at
first blush, it works against the policy objectives of class action legislation. The authorities indicate that the policy objectives of
access to justice and behaviour modification "often depend upon a representative Plaintiff taking the initiative in circumstances
where other members of the class would be ignorant of their loss or acquiesce because of disinterest, lack of resources or fear of
an adverse costs award": Keatley Surveying Ltd. v. Teranet Inc., 2015 ONCA 248, 384 D.L.R. (4th) 147 (Ont. C.A.) at para 72.
c) "Whether the class proceeding would involve claims that are or have been the subject of any other proceedings": s. 5(2)(c).
103
There have been no other proceedings that would weigh against a class proceeding in this case. While there have been
a large number of settlements (although their binding nature may yet be in dispute), these do not qualify as other proceedings.
The evidence indicates that Plains would not negotiate loss of use or enjoyment claims, even though settlements required a
release broad enough to bar such claims in the future. In any event, it is undisputed that there are proposed class members who
are not part of the settlements.
d) "Whether other means of resolving the claims are less practical or less efficient": s. 5(2)(d).
104
Plains has put forward no alternative means of resolving the claims sought to be certified in this action. Preferability
must be assessed in comparison to some other viable alternative. The only alternative Plains has contemplated are individual
trials, which of course will not proceed. It is a reasonable inference from the record before me that, after this number of years,
no other members of the proposed class would initiate alternative proceedings.
105
Apart from the apparent unlikelihood that individual actions would proceed, individual determination of the claim
of each proposed class member would lead to duplication of fact-finding and legal analysis, increased costs and much lower
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efficiency in the use of the court system. In contrast, as in Montague v. Pelletier, 2018 ABQB 1047 (Alta. Q.B.), "[i]n the
circumstances here, certification produces an overall economy and practicability. Certification would promote the objectives of
judicial economy and access to justice, which underly the purpose of class proceedings" at para 183.
e) "Whether the administration of the class proceeding would create greater difficulties than those likely to be experienced if
relief were sought by other means": s. 5(2)(e).
106

The consideration of this factor is similar to the preceding ones.

107
There is no basis for me to conclude that a class proceeding would create greater difficulties than those likely to be
experienced if relief were sought by other means. As I have indicated, there are common issues capable of being addressed
within the structure of a class proceeding. The possibility of individual issues remaining to be determined does not create greater
difficulties than if the claims were pursued by means other than a class action. To the contrary, the procedures available under
section 28 of the Class Proceedings Act offer economy and practicability to the benefit of class members and Plains.
C. Any Matter Considered Relevant
108
In addition to the required considerations listed in section 5(2)(a) through (e), the court may consider any matter
it considers relevant to determining whether a class proceeding would be the preferable procedure for the fair and efficient
resolution of the common issues. To assist in determining what considerations are relevant, regard must be had to the purpose
of the "preferable procedure" inquiry, well set out by Martin J. as follows:
The Court is required to take a purposive approach to the interpretation of these factors [as set out in sections 5(2)(a) through
(e)], testing them against the objectives of the CPA. The essence of the preferable procedure inquiry is whether a class
action represents a fair, efficient and manageable procedure that is preferable to any alternative method of resolving the
claims: Hollick at para 28. Furthermore, the Court must determine whether proceeding as a class action advances the policy
objectives of access to justice, judicial economy, and behaviour modification: Hollick at para 27. [Andriuk at para 149]
109
The express considerations in the Class Proceedings Act and the authorities guiding its purpose and interpretation
persuade me that a class proceeding is the preferable procedure for the fair and efficient resolution of the common issues
presented by the plaintiffs in this case. In fact, there have been no other procedures attempted by claimants or proposed as
alternatives by Plains.
110 Behaviour modification is not a significant factor here. However, it also weighs in favour of certifying these proceedings,
notwithstanding Plains' cooperation following the incident. As pointed out in Windsor, the goal of class proceedings legislation
is usually focused on the original conduct that allegedly caused the harm in the first place, not a defendant's subsequent behaviour
trying to mitigate its liability or loss: at para 150 (Q.B.).
XI. Representative Plaintiff
111 The final requirement for a certification order concerns the proposed personal representative. The court must be satisfied
that there is a representative plaintiff who would fairly and adequately represent the interest of the class, has presented a workable
litigation plan for advancing the action, and does not have a conflict of interest on the common issues.
112
Plains takes no issue with Ms. Rieger as the representative plaintiff, other than arguing that she must have at least one
of the causes of action pleaded and she fails on this count because her only claim is one of pure economic loss. The plaintiffs
acknowledge that, to be representative, they must have at least one cause of action.
113
Based on my finding that the plaintiffs' action in negligence against Plains meets the requirement of a cause of action
for certification purposes, the requirement of a suitable representative plaintiff has been satisfied. (Mr. and Ms. Rieger are both
plaintiffs, but only Ms. Rieger is proposed as a representative plaintiff.)
XII. Conclusions and Incidental Matters
15

114 I therefore conclude that the criteria for certification have been satisfied, and accordingly I must grant an order certifying
this proceeding as a class proceeding. In my view, no amendments of the statement of claim are necessary for this order.
115 The class will be defined as proposed by the plaintiffs, set out earlier in these reasons. The questions will be as proposed
by the plaintiffs, as set out earlier in these reasons, subject to modification and refinement as may be determined by further
submissions; excluding questions regarding settlements, on the basis that they are premature.
116
The parties may arrange to schedule a further appearance to address finalization of the questions, litigation plan, and
notification. The parties may also speak to any claims for costs.
Application granted.
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1
The question raised by this appeal is whether the appellant has satisfied the certification requirements of Ontario's Class
Proceedings Act, 1992, S.O. 1992, c. 6, and whether the appellant should accordingly be allowed to pursue his action against the
City of Toronto as the representative of some 30,000 other residents who live in the vicinity of a landfill owned and operated by
the City. For the following reasons, I conclude that the appellant has not satisfied the certification requirements, and consequently
that he may pursue this action only on his own behalf, and not on behalf of the stated class.
I. Facts
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2
The appellant Hollick complains of noise and physical pollution from the Keele Valley landfill, which is owned and
operated by the respondent City of Toronto. The appellant sought certification, under Ontario's Class Proceedings Act, 1992,
to represent some 30,000 people who live in the vicinity of the landfill, in particular:
A. All persons who have owned or occupied property in the Regional Municipality of York, in the geographic area bounded
by Rutherford Road on the south, Jane Street on the west, King Vaughan Road on the north and Yonge Street on the east,
at any time on or after February 3, 1991, or where such person is deceased, the personal representative of the estate of
the deceased person; and
B. All living parents, grandparents, children, grandchildren, siblings, and spouses (within the meaning of s. 61 of the
Family Law Act) of persons who were owners and/or occupiers . . .
The merits of the dispute between the appellant and the respondent are not at issue on this appeal. The only question is whether
the appellant should be allowed to pursue his action as representative of the stated class.
3 Until 1983, the Keele Valley site was a gravel pit owned privately. It operated under a Certificate of Approval issued by the
Ministry of the Environment in 1980. After the respondent purchased the site in 1983, the Ministry of the Environment issued
a new Certificate of Approval. The 1983 Certificate covers an area of 375.9 hectares, of which 99.2 hectares are actual disposal
area. The remainder of the land constitutes a buffer zone. The Certificate restricts Keele Valley to the receipt of non-hazardous
municipal or commercial waste, and it sets out various other requirements relating to the processing and storage of waste at the
site. It also provides for a Small Claims Trust Fund of $100,000, administered by the Ministry of the Environment, to cover
individual claims of up to $5,000 arising out of "offsite impact".
4
The Ministry of the Environment monitors the Keele Valley site by employing two full-time inspectors at the site and
by reviewing detailed reports that the respondent is required to file with the Ministry. In addition, the City of Vaughan has
established the Keele Valley Liaison Committee, which is meant to provide a forum for community concerns related to the
site. Until 1998, the appellant participated regularly at meetings of the Liaison Committee. Finally, the respondent maintains
a telephone complaint system for members of the community.
5 The appellant's claim is that the Keele Valley landfill has unlawfully been emitting, onto his own lands and onto the lands
of other class members:
(a) large quantities of methane, hydrogen sulphide, vinyl chloride and other toxic gases, obnoxious odours, fumes, smoke
and airborne, bird-borne or air-blown sediment, particulates, dirt and litter (collectively referred to as "Physical Pollution");
and
(b) loud noises and strong vibrations (collectively referred to as "Noise Pollution").
The appellant filed a motion for certification on November 28, 1997. In support of his motion, the appellant pointed out that, in
1996, some 139 complaints were registered with the respondent's telephone complaint system. (Before this Court, the appellant
submitted that "at least 500" complaints were made "to various governmental authorities between 1991 and 1996" (factum,
at para. 7).) The appellant also noted that, in 1996, the respondent was fined by the Ministry of Environment in relation to
the composting of grass clippings at a facility located just north of the Keele Valley landfill. In the appellant's view, the class
members form a well-defined group with a common interest vis-à-vis the respondent, and the suit would be best prosecuted as
a class action. The appellant seeks, on behalf of the class, injunctive relief, $500 million in compensatory damages and $100
million in punitive damages.
6
The respondent disputes the legitimacy of the appellant's complaints and disagrees that the suit should be permitted to
proceed as a class action. The respondent claims that it has monitored air emissions from the Keele Valley Site and the data
confirm that "none of the air levels exceed Ministry of the Environment trigger levels". It notes that there are other possible
sources for the pollution of which the appellant complains, including an active quarry, a private transfer station for waste, a
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plastics factory, and an asphalt plant. In addition, some farms in the area have private compost operations. The respondent also
argues that the number of registered complaints — it says that 150 people complained over the six-year period covered in the
motion record — is not high given the size of the class. Finally, it notes that, to date, no claims have been made against the
small claims trust fund.
II. Judgments
7
The motions judge, Jenkins J., found that the appellant had satisfied each of the five certification requirements set out
in s. 5(1) of the Class Proceedings Act, 1992: (1998), 27 C.E.L.R. (N.S.) 48 (Ont. Gen. Div.). He found that the appellant's
statement of claim disclosed causes of action under s. 99 of the Environmental Protection Act, R.S.O. 1990, c. E. 19, and
under the rule in Rylands v. Fletcher (1868), L.R. 3 H.L. 330 (U.K. H.L.); that the appellant had defined an identifiable class
of two or more persons; that the issues of liability and punitive damages were common to the class; and that a class action
would be the preferable procedure for resolving the complaints of the class. Finally, he found that the appellant would be an
adequate representative for the class and that the appellant had set out a workable litigation plan. Though Jenkins J. struck out
the appellant's claim for injunctive relief on the ground that damages would be a sufficient remedy and rejected his claims under
the Family Law Act, R.S.O. 1990, c. F. 3, on the grounds that the facts pleaded "cannot . . . establish a basis for a claim for loss of
care, guidance, and companionship" (p. 62). Jenkins J. concluded that the appellant had satisfied the certification requirements
of s. 5(1). Accordingly he ordered that the appellant be allowed to pursue his action as representative of the stated class.
8
The Ontario Divisional Court, per O'Leary J., overturned the certification order on the grounds that the appellant had
not stated an identifiable class and had not satisfied the commonality requirement: (1998), 42 O.R. (3d) 473 (Ont. Div. Ct.).
O'Leary J. interpreted the identifiable class requirement to require that "there be a class that can all pursue the same cause of
action" against the defendant. He noted that "[t]o pursue such cause of action, the members of the class must have suffered the
interference with use and enjoyment of property complained of in the statement of claim" (p. 479). O'Leary J. concluded that
the appellant had not stated an identifiable class (at pp. 479-80):
[T]he evidence does not make it likely that th[e] 30,000 [class members] suffered such interference. It cannot be assumed
that the complaints made to Toronto make it likely that the landfill was the cause of the odour or thing complained about. . . .
[E]ven if one were to assume that the Keele Valley landfill site was the source of all the complaints, 150 people making
complaints over a seven-year period does not make it likely that some 30,000 persons had their enjoyment of their property
interfered with.
For the same reasons, he concluded that the appellant had not satisfied the commonality requirement, writing that "[b]ecause the
class that was certified . . . bears no resemblance to any group that was on the evidence likely injured by the landfill operation,
there are no apparent common issues relating to the members of the class" (p. 480). O'Leary J. set aside the certification order
without prejudice to the plaintiff's right to bring a fresh application on further evidence.
9
The Court of Appeal for Ontario, per Carthy J.A., dismissed Hollick's appeal ((1999), 46 O.R. (3d) 257 (Ont. C.A.)),
agreeing with the Divisional Court that commonality had not been established. Citing Bywater v. Toronto Transit Commission
(1998), 27 C.P.C. (4th) 172 (Ont. Gen. Div.)), Carthy J.A. noted that the definition of a class should not depend on the merits of
the litigation. However, he saw no bar to a court's looking beyond the pleadings to determine whether the certification criteria
had been satisfied. "If it were otherwise", he noted, "any statement of claim alleging the existence of an identifiable group of
people would foreclose further consideration by the court" (p. 264). Carthy J.A. acknowledged that a court should not test the
existence of a class by demanding evidence that each member of the purported class have, individually, a claim on the merits.
The court should, however, demand "evidence to give some credence to the allegation that . . . 'there is an identifiable class . . . '".
10 Carthy J.A. did not find it necessary to resolve the issue of whether the appellant had stated an identifiable class, because
in his view the appellant had not satisfied the commonality requirement. In Carthy J.A.'s view, proof of nuisance was essential
to each of the appellant's claims. Because a nuisance claim requires the plaintiff to make an individualized showing of harm,
there was no commonality between the class members. Carthy J.A. wrote (at pp. 266-67):
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This group of 30,000 people is not comparable to patients with implants, the occupants of a wrecked train or those who
have been drinking polluted water. They are individuals whose lives have each been affected, or not affected, in a different
manner and degree and each may or may not be able to hold the respondent liable for a nuisance. . . .
No common issue other than liability was suggested and I cannot devise one that would advance the litigation.
Carthy J.A. dismissed the appeal, affirming the Divisional Court's order except insofar as it would have allowed the appellant
to bring a fresh application on further evidence.
III. Legislation
11

Class Proceedings Act, 1992, S.O. 1992, c. 6
5. (1) The court shall certify a class proceeding on a motion under section 2,3 or 4 if,
(a) the pleadings or the notice of application discloses a cause of action;
(b) there is an identifiable class of two or more persons that would be represented by the representative plaintiff or
defendant;
(c) the claims or defences of the class members raise common issues;
(d) a class proceeding would be the preferable procedure for the resolution of the common issues; and
(e) there is a representative plaintiff or defendant who,
(i) would fairly and adequately represent the interests of the class,
(ii) has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on
behalf of the class and of notifying class members of the proceeding, and
(iii) does not have, on the common issues for the class, an interest in conflict with the interests of other class
members.
6. The court shall not refuse to certify a proceeding as a class proceeding solely on any of the following grounds:
1. The relief claimed includes a claim for damages that would require individual assessment after determination of
the common issues.
2. The relief claimed relates to separate contracts involving different class members.
3. Different remedies are sought for different class members.
4. The number of class members or the identity of each class member is not known.
5. The class includes a subclass whose members have claims or defences that raise common issues not shared by
all class members.

IV. Issues
12

Should the appellant be permitted to prosecute this action on behalf of the class described in his statement of claim?

V. Analysis

4

13 Ontario's Class Proceedings Act, 1992, like similar legislation adopted in British Columbia and Quebec, allows a member
of a class to prosecute a suit on behalf of the class: see Ontario Class Proceedings Act, 1992, s. 2(1); see also Quebec Code of
Civil Procedure, R.S.Q., c. C-25, Book IX; British Columbia Class Proceedings Act, R.S.B.C. 1996, c. 50. In order to commence
such a proceeding, the person who seeks to represent the class must make a motion for an order certifying the action as a class
proceeding and recognizing him or her as the representative of the class: see Class Proceedings Act, 1992, s. 2(2). Section 5
of the Act sets out five criteria by which a motions judge is to assess whether the class should be certified. If these criteria are
satisfied, the motions judge is required to certify the class.
14
The legislative history of the Class Proceedings Act, 1992, makes clear that the Act should be construed generously.
Before Ontario enacted the Class Proceedings Act, 1992, class actions were prosecuted in Ontario under the authority of Rule
12.01 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194. That rule provided that
[w]here there are numerous persons having the same interest, one or more of them may bring or defend a proceeding on
behalf or for the benefit of all, or may be authorized by the court to do so.
While that rule allowed courts to deal with relatively simple class actions, it became clear in the latter part of the 20th century
that Rule 12.01 was not well-suited to the kinds of complicated cases that were beginning to come before the courts. These
cases reflected "[t]he rise of mass production, the diversification of corporate ownership, the advent of the mega-corporation,
and the recognition of environmental wrongs": Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46 (S.C.C.),
at para. 26. They often involved vast numbers of interested parties and complex, intertwined legal issues — some common to
the class, some not. While it would have been possible for courts to accommodate moderately complicated class actions by
reliance on their own inherent power over procedure, this would have required courts to devise ad hoc solutions to procedural
complexities on a case-by-case basis: see Western Canadian Shopping Centres Inc., at para. 51. The Class Proceedings Act,
1992, was adopted to ensure that the courts had a procedural tool sufficiently refined to allow them to deal efficiently, and on
a principled rather than ad hoc basis, with the increasingly complicated cases of the modern era.
15 The Act reflects an increasing recognition of the important advantages that the class action offers as a procedural tool. As
I discussed at some length in Western Canadian Shopping Centres Inc. (at paras. 27-29), class actions provide three important
advantages over a multiplicity of individual suits. First, by aggregating similar individual actions, class actions serve judicial
economy by avoiding unnecessary duplication in fact-finding and legal analysis. Second, by distributing fixed litigation costs
amongst a large number of class members, class actions improve access to justice by making economical the prosecution of
claims that any one class member would find too costly to prosecute on his or her own. Third, class actions serve efficiency
and justice by ensuring that actual and potential wrongdoers modify their behaviour to take full account of the harm they
are causing, or might cause, to the public. In proposing that Ontario adopt class action legislation, the Ontario Law Reform
Commission identified each of these advantages: see Ontario Law Reform Commission, Report on Class Actions (1982), vol. I,
at pp. 117-45; see also Ministry of the Attorney General, Report of the Attorney General's Advisory Committee on Class Action
Reform (February 1990), at pp. 16-18. In my view, it is essential therefore that courts not take an overly restrictive approach to
the legislation, but rather interpret the Act in a way that gives full effect to the benefits foreseen by the drafters.
16
It is particularly important to keep this principle in mind at the certification stage. In its 1982 report, the Ontario Law
Reform Commission proposed that new class action legislation include a "preliminary merits test" as part of the certification
requirements. The proposed test would have required the putative class representative to show that "there is a reasonable
possibility that material questions of fact and law common to the class will be resolved at trial in favour of the class": Report
on Class Actions, supra, vol. III, at p. 862. Notwithstanding the recommendation of the Ontario Law Reform Commission,
Ontario decided not to adopt a preliminary merits test. Instead it adopted a test that merely requires that the statement of claim
"disclose[] a cause of action": see Class Proceedings Act, 1992, s. 5(1)(a). Thus the certification stage is decidedly not meant
to be a test of the merits of the action: see Class Proceedings Act, 1992, s. 5(5) ("An order certifying a class proceeding is not
a determination of the merits of the proceeding"); see also Caputo v. Imperial Tobacco Ltd. (1997), 34 O.R. (3d) 314 (Ont.
Gen. Div.), at p. 320 ("any inquiry into the merits of the action will not be relevant on a motion for certification"). Rather the
certification stage focuses on the form of the action. The question at the certification stage is not whether the claim is likely
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to succeed, but whether the suit is appropriately prosecuted as a class action: see generally Report of the Attorney General's
Advisory Committee on Class Action Reform, at pp. 30-33.
17 With these principles in mind, I turn now to the case at bar. The issue is whether the appellant has satisfied the certification
requirements set out in s. 5 of the Act. The respondent does not dispute that the appellant's statement of claim discloses a cause
of action. The first question, therefore, is whether there is an identifiable class. In my view, there is. The appellant has defined
the class by reference to objective criteria; a person is a member of the class if he or she owned or occupied property inside a
specified area within a specified period of time. Whether a given person is a member of the class can be determined without
reference to the merits of the action. While the appellant has not named every member of the class, it is clear that the class is
bounded (that is, not unlimited). There is, therefore, an identifiable class within the meaning of s. 5(1)(b): see J. H. Friedenthal,
M. K. Kane and A. R. Miller, Civil Procedure (2nd ed. 1993), at pp. 726-27; Bywater, supra, at pp. 175-76; Western Canadian
Shopping Centres Inc., supra, at para. 38.
18 A more difficult question is whether "the claims . . . of the class members raise common issues", as required by s. 5(1)(c)
of the Class Proceedings Act, 1992. As I wrote in Western Canadian Shopping Centres Inc., the underlying question is "whether
allowing the suit to proceed as a representative one will avoid duplication of fact-finding or legal analysis". Thus an issue will
be common "only where its resolution is necessary to the resolution of each class member's claim" (para. 39). Further, an issue
will not be "common" in the requisite sense unless the issue is a "substantial . . . ingredient" of each of the class members' claims.
19
In this case there is no doubt that, if each of the class members has a claim against the respondent, some aspect of
the issue of liability is common within the meaning of s. 5(1)(c). For any putative class member to prevail individually, he
or she would have to show, among other things, that the respondent emitted pollutants into the air. At least this aspect of the
liability issue (and perhaps other aspects as well) would be common to all those who have claims against the respondent.
The difficult question, however, is whether each of the putative class members does indeed have a claim — or at least what
might be termed a "colourable claim" — against the respondent. To put it another way, the issue is whether there is a rational
connection between the class as defined and the asserted common issues: see Western Canadian Shopping Centres Inc., at para.
38 ("the criteria [defining the class] should bear a rational relationship to the common issues asserted by all class members").
In asserting that there is such a relationship, the appellant points to the numerous complaints against the Keele Valley landfill
filed with the Ministry of Environment. In the appellant's view, the large number of complaints shows that many others in the
putative class, if not all of them, are similarly situated vis-à-vis the respondent. For its part the respondent asserts that "150
people making complaints over a seven-year period does not make it likely that some 30,000 people had their enjoyment of
their property interfered with" (Divisional Court's judgment, at pp. 479-80). The respondent also quotes the Ontario Court of
Appeal's judgment (at p. 264), which declined to find commonality on the grounds that:
[i]n circumstances such as are described in the statement of claim one would expect to see evidence of the existence of a
body of persons seeking recourse for their complaints, such as, a history of "town meetings", demands, claims against the
no fault fund, [and] applications to amend the certificate of approval . . .
20
The respondent is of course correct to state that implicit in the "identifiable class" requirement is the requirement that
there be some rational relationship between the class and common issues. Little has been said about this requirement because,
in the usual case, the relationship is clear from the facts. In a single-incident mass tort case (for example, an air plane crash), the
scope of the appropriate class is not usually in dispute. The same is true in product liability actions (where the class is usually
composed of those who purchased the product), or securities fraud actions (where the class is usually composed of those who
owned the stock). In a case such as this, however, the appropriate scope of the class is not so obvious. It falls to the putative
representative to show that the class is defined sufficiently narrowly.
21 The requirement is not an onerous one. The representative need not show that everyone in the class shares the same interest
in the resolution of the asserted common issue. There must be some showing, however, that the class is not unnecessarily broad
— that is, that the class could not be defined more narrowly without arbitrarily excluding some people who share the same
interest in the resolution of the common issue. Where the class could be defined more narrowly, the court should either disallow
certification or allow certification on condition that the definition of the class be amended: see W. K. Branch, Class Actions
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in Canada (1998), § 4.205; Webb v. K-Mart Canada Ltd. (1999), 45 O.R. (3d) 389 (Ont. S.C.J.) (claim for compensation for
wrongful dismissal; class definition overbroad because included those who could be proven to have been terminated for just
cause); Mouhteros v. DeVry Canada Inc. (1998), 41 O.R. (3d) 63 (Ont. Gen. Div.)) (claim against school for misrepresentations
about marketability of students after graduation; class definition overinclusive because included students who had found work
after graduation).
22
The question arises, then, to what extent the class representative should be allowed or required to introduce evidence in
support of a certification motion. The recommendations of the Ontario Law Reform Commission's 1982 report on this point
should perhaps be given limited weight because, as discussed above, those recommendations were made in the context of a
proposal that the certification stage include a preliminary merits test: see Report on Class Actions, supra, vol. II, at pp. 422-26
(recommending that both the representative plaintiff and the defendant be required, at the certification stage, to file one or more
affidavits setting out all the facts upon which they intend to rely, and that the parties be permitted to examine the deponents of any
such affidavits). The 1990 Report of the Attorney General's Advisory Committee is perhaps a better guide. That Report suggests
that "[u]pon a motion for certification . . . , the representative plaintiff shall and the defendant may serve and file one or more
affidavits setting forth the material facts upon which each intends to rely" (emphasis added): see Report of the Attorney General's
Advisory Committee on Class Action Reform, supra, at p. 33. In my view the Advisory Committee's report appropriately requires
the class representative to come forward with sufficient evidence to support certification, and appropriately allows the opposing
party an opportunity to respond with evidence of its own.
23
This appears to be the existing practice of Ontario courts. In Caputo, supra, the representative brought a class action
against cigarette manufacturers claiming that they had knowingly misled the public about the risks associated with smoking. In
support of the certification motion, the class representative filed only a solicitor's affidavit based on information and belief. The
court held that the evidence adduced by the class representative was insufficient to support certification, and that the defendant
manufacturers should be allowed to examine the individual class members in order to obtain the information required to allow
the court to decide the certification motion. The "primary concern", the court wrote, is "[t]he adequacy of the record", which
"will vary in the circumstances of each case" (p. 319).
24
In Taub v. Manufacturers Life Insurance Co. (1998), 40 O.R. (3d) 379 (Ont. Gen. Div.), the representative sought to
bring a class action on behalf of the residents in her apartment building, alleging that mould in the building was exposing
the residents to health risks. The representative provided no evidence, however, suggesting that the mould had been found
anywhere but in her own apartment. The court wrote (at pp. 380-81) that "the CPA requires the representative plaintiff to provide
a certain minimum evidentia[ry] basis for a certification order" (emphasis added). While the Class Proceedings Act, 1992 does
not require a preliminary merits showing, "the judge must be satisfied of certain basi[c] facts required by s. 5 of the CPA as
the basis for a certification order."
25 I agree that the representative of the asserted class must show some basis in fact to support the certification order. As the
court in Taub held, that is not to say that there must be affidavits from members of the class or that there should be any assessment
of the merits of the claims of other class members. However, the Report of the Attorney General's Advisory Committee on Class
Action Reform clearly contemplates that the class representative will have to establish an evidentiary basis for certification:
see Report, at p. 31 ("evidence on the motion for certification should be confined to the [certification] criteria"). The Act, too,
obviously contemplates the same thing: see s. 5(4) ("The court may adjourn the motion for certification to permit the parties to
amend their materials or pleadings or to permit further evidence."). In my view, the class representative must show some basis
in fact for each of the certification requirements set out in s.5 of the Act, other than the requirement that the pleadings disclose
a cause of action. That latter requirement is of course governed by the rule that a pleading should not be struck for failure to
disclose a cause of action unless it is "plain and obvious" that no claim exists: see Branch, supra, at § 4.60.
26
In my view the appellant has met his evidentiary burden here. Together with his motion for certification, the appellant
submitted some 115 pages of complaint records, which he obtained from the Ontario Ministry of Environment and Energy and
the Toronto Metropolitan Works Department. The records of the Ministry of Environment and Energy document almost 300
complaints between July 1985 and March 1994, approximately 200 complaints in 1995, and approximately 150 complaints
in 1996. The Metropolitan Works Department records document almost 300 complaints between July 1983 and the end of
7

1993. As some people may have registered their complaints with both the Ministry of Energy and the Metropolitan Works
Department, it is difficult to determine exactly how many separate complaints were brought in any year. It is sufficiently clear,
however, that many individuals besides the appellant were concerned about noise and physical emissions from the landfill.
I note, further, that while some areas within the geographical area specified by the class definition appear to have been the
source of a disproportionate number of complaints, complaints were registered from many different areas within the specified
boundaries. I conclude, therefore, that the appellant has shown a sufficient basis in fact to satisfy the commonality requirement.
27 I cannot conclude, however, that "a class proceeding would be the preferable procedure for the resolution of the common
issues", as required by s. 5(d). The parties agree that, in the absence of legislative guidance, the preferability inquiry should be
conducted through the lens of the three principal advantages of class actions — judicial economy, access to justice, and behaviour
modification: see also Abdool v. Anaheim Management Ltd. (1995), 21 O.R. (3d) 453 (Ont. Div. Ct.); compare British Columbia
Class Proceedings Act, s. 4(2) (listing factors that court must consider in assessing preferability). Beyond that, however, the
appellant and respondent part ways. In oral argument before this Court, the appellant contended that the court must look to the
common issues alone, and ask whether the common issues, taken in isolation, would be better resolved in a class action rather
than in individual proceedings. In response, the respondent argued that the common issues must be viewed contextually, in light
of all the issues — common and individual — raised by the case. The respondent also argued that the inquiry should take into
account the availability of alternative avenues of redress.
28
The Report of the Attorney General's Advisory Committee makes clear that "preferable" was meant to be construed
broadly. The term was meant to capture two ideas: first the question of "whether or not the class proceeding [would be] a
fair, efficient and manageable method of advancing the claim", and second, the question of whether a class proceeding would
be preferable "in the sense of preferable to other procedures such as joinder, test cases, consolidation, and so on": Report of
the Attorney General's Advisory Committee on Class Action Reform, supra, at p. 32. In my view, it would be impossible to
determine whether the class action is preferable in the sense of being a "fair, efficient and manageable method of advancing the
claim" without looking at the common issues in their context.
29
The Act itself, of course, requires only that a class action be the preferable procedure for "the resolution of the common
issues" (emphasis added), and not that a class action be the preferable procedure for the resolution of the class members' claims.
I would not place undue weight, however, on the fact that the Act uses the phrase "resolution of the common issues" rather than
"resolution of class members' claims". As one commentator writes,
The [American] class action [rule] requires that the class action be the superior method to resolve the "controversy." The
B.C. and Ontario Acts require that the class proceeding be the preferable procedure for the resolution of the "common
issues" (as opposed to the entire controversy). [This] distinction[] can be seen as creating a lower threshold for certification
in Ontario and B.C. than in the U.S. However, it is still important in B.C. and Ontario to assess the litigation as a whole,
including the individual hearing stage, in order to determine whether the class action is the preferable means of resolving the
common issues. In the abstract, common issues are always best resolved in a common proceeding. However, it is important
to adopt a practical cost-benefit approach to this procedural issue, and to consider the impact of a class proceeding on class
members, the defendants, and the court.
See Branch, supra, at § 4.690. I would endorse that approach.
30 The question of preferability, then, must take into account the importance of the common issues in relation to the claims
as a whole. It is true, of course, that the Act contemplates that class actions will be allowable even where there are substantial
individual issues: see s. 5. It is also true that the drafters rejected a requirement, such as is contained in the American federal class
action rule, that the common issues "predominate" over the individual issues: see Federal Rules of Civil Procedure, Rule 23(b)
(3) (stating that class action maintainable only if "questions of law or fact common to the members of the class predominate over
any questions affecting only individual members"); see also British Columbia Class Proceedings Act, s. 4(2)(a) (stating that,
in determining whether a class action is the preferable procedures, the court must consider "whether questions of fact or law
common to the members of the class predominate over any questions affecting only individual members"). I cannot conclude,
however, that the drafters intended the preferability analysis to take place in a vacuum. There must be a consideration of the
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common issues in context. As the Chair of the Attorney General's Advisory Committee put it, the preferability requirement
asks that the class representative "demonstrate that, given all of the circumstances of the particular claim, [a class action] would
be preferable to other methods of resolving these claims and, in particular, that it would be preferable to the use of individual
proceedings" (emphasis added): M. G. Cochrane, Class Actions: A Guide to the Class Proceedings Act, 1992 (1993), at p. 27.
31
I think it clear, too, that the court cannot ignore the availability of avenues of redress apart from individual actions.
As noted above, the preferability requirement was intended to capture the question of whether a class proceeding would be
preferable "in the sense of preferable to other procedures such as joinder, test cases, consolidation and so on": see Report of
the Attorney General's Advisory Committee on Class Action Reform, supra, at p. 32; see also Cochrane, supra, at p. 27; M. A.
Eizenga, M. J. Peerless and C. M. Wright, Class Actions Law and Practice (loose-leaf), at § 3.62 ("[a]s part of the determination
with respect to preferability, it is appropriate for the court to review alternative means of adjudicating the dispute which is before
it"). In my view, the preferability analysis requires the court to look to all reasonably available means of resolving the class
members' claims, and not just at the possibility of individual actions.
32
I am not persuaded that the class action would be the preferable means of resolving the class members' claims. Turning
first to the issue of judicial economy, I note that any common issue here is negligible in relation to the individual issues. While
each of the class members must, in order to recover, establish that the Keele Valley landfill emitted physical or noise pollution,
there is no reason to think that any pollution was distributed evenly across the geographical area or time period specified in the
class definition. On the contrary, it is likely that some areas were affected more seriously than others, and that some areas were
affected at one time while other areas were affected at other times. As the Divisional Court noted, "[e]ven if one considers only
the 150 persons who made complaints — those complaints relate to different dates and different locations spread out over seven
years and 16 square miles" (p. 480). Some class members are close to the site, some are further away. Some class members
are close to other possible sources of pollution. Once the common issue is seen in the context of the entire claim, it becomes
difficult to say that the resolution of the common issue will significantly advance the action.
33
Nor would allowing a class action here serve the interests of access to justice. The appellant posits that class members'
claims may be so small that it would not be worthwhile for them to pursue relief individually. In many cases this is indeed
a real danger. As noted above, one important benefit of class actions is that they divide fixed litigation costs over the entire
class, making it economically feasible to prosecute claims that might otherwise not be brought at all. I am not fully convinced,
however, that this is the situation here. The central problem with the appellant's argument is that, if it is in fact true that the
claims are so small as to engage access to justice concerns, it would seem that the Small Claims Trust Fund would provide an
ideal avenue of redress. Indeed, since the Small Claims Trust Fund establishes a no-fault scheme, it is likely to provide redress
far more quickly than would the judicial system. If, on the other hand, the Small Claims Trust Fund is not sufficiently large to
handle the class members' claims, one must question whether the access to justice concern is engaged at all. If class members
have substantial claims, it is likely that they will find it worthwhile to bring individual actions. The fact that no claims have been
made against the Small Claims Trust Fund may suggest that the class members claims are either so small as to be non-existent
or so large as to provide sufficient incentive for individual action. In either case access to justice is not a serious concern. Of
course, the existence of a compensatory scheme under which class members can pursue relief is not in itself grounds for denying
a class action — even if the compensatory scheme promises to provide redress more quickly: see Rumley v. British Columbia,
2001 SCC 69 (S.C.C.), at para. 38. The existence of such a scheme, however, provides one consideration that must be taken
into account when assessing the seriousness of access-to-justice concerns.
34 For similar reasons I would reject the argument that behaviour modification is a significant concern in this case. Behavioural
modification may be relevant to determining whether a class action should proceed. As noted in Western Canadian Shopping
Centres Inc., supra, at para. 29, "[w]ithout class actions, those who cause widespread but individually minimal harm might not
take into account the full costs of their conduct, because for any one plaintiff the expense of bringing suit would far exceed
the likely recovery". This concern is certainly no less pressing in the context of environmental litigation. Indeed, Ontario has
enacted legislation that reflects a recognition that environmental harm is a cost that must be given due weight in both public and
private decision-making: see Environmental Bill of Rights, 1993, S.O. 1993, c. 28; Environmental Protection Act, R.S.O. 1990,
c. E.19. I am not persuaded, however, that allowing a class action here would serve that end. If individual class members have
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substantial claims against the respondent, we should expect that they will be willing to prosecute those claims individually; on
the other hand if their claims are small, they will be able to obtain compensation through the Small Claims Trust Fund. In either
case, the respondent will be forced to internalize the costs of its conduct.
35 I would note, further, that Ontario's environmental legislation provides other avenues by which the complainant here could
ensure that the respondent takes full account of the costs of its actions. While the existence of such legislation certainly does
not foreclose the possibility of environmental class actions, it does go some way toward addressing legitimate concerns about
behaviour modification: see Environmental Bill of Rights, 1993, ss. 61(1) (stating that "[a]ny two persons resident in Ontario
who believe that an existing policy, Act, regulation or instrument of Ontario should be amended, repealed or revoked in order to
protect the environment may apply to the Environmental Commissioner for a review of the policy, Act, regulation or instrument
by the appropriate minister") and 74(1) (stating that "[a]ny two persons resident in Ontario who believe that a prescribed Act,
regulation or instrument has been contravened may apply to the Environmental Commissioner for an investigation of the alleged
contravention by the appropriate minister"); Environmental Protection Act, ss. 14(1) (stating that "[d]espite any other provision
of this Act or the regulations, no person shall discharge a contaminant or cause or permit the discharge of a contaminant into
the natural environment that causes or is likely to cause an adverse effect"); 172(1) (stating that "[w]here a person complains
that a contaminant is causing or has caused injury or damage to livestock or to crops, trees or other vegetation which may result
in economic loss to such person, the person may, within fourteen days after the injury or damage becomes apparent, request
the Minister to conduct an investigation"); and 186(1) (stating that "[e]very person who contravenes this Act or the regulations
is guilty of an offence").
36
I conclude that the action does not meet the requirements set out in s. 5(1) of Ontario's Class Proceedings Act, 1992.
Even on the generous approach advocated above, the appellant has not shown that a class action is the preferable means of
resolving the claims raised here.
37
I should make one note on the scope of the holding in this case. The appellant took pains to characterize this case as
raising the issue of whether Ontario's Class Proceedings Act, 1992 permits environmental class actions. I would not frame the
issue so broadly. While the appellant has not met the certification requirements here, it does not follow that those requirements
could never be met in an environmental tort case. The question of whether an action should be permitted to be prosecuted as a
class action is necessarily one that turns on the facts of the case. In this case there were serious questions about preferability.
Other environmental tort cases may not raise the same questions. Those cases should be decided on their facts.
38

The appeal is dismissed. There will be no costs to either party.
Appeal dismissed.
Pourvoi rejeté.
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The judgment of the court was delivered by McLachlin C.J.C.:
1
This appeal requires us to decide when a class action may be brought. While the class action has existed in one form or
another for hundreds of years, its importance has increased of late. Particularly in complicated cases implicating the interests of
many people, the class action may provide the best means of fair and efficient resolution. Yet absent legislative direction, there
remains considerable uncertainty as to the conditions under which a court should permit a class action to be maintained.
2 The claimants wanted to immigrate to Canada. To qualify, they invested money in Western Canadian Shopping Centres Inc.,
under the Canadian government's Business Immigration Program. They lost money and brought a class action. The defendants
(appellants) claim the class action is inappropriate and ask the Court to strike it out. For the following reasons, I conclude that
the claimants may proceed as a class.
I. Facts
3 The representative plaintiffs Muh-Min Lin and Hoi-Wah Wu, together with 229 other investors, became participants in the
government's Business Immigration Program of Employment and Immigration Canada by purchasing debentures in Western
Canadian Shopping Centres Inc. ("WCSC"). WCSC was incorporated by Joseph Dutton, its sole shareholder, for the purpose
of "facilitat[ing] the qualification of the Investors, their spouses, and their never-married children as Canadian permanent
residents."
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4 WCSC solicited funds through two offerings "to invest in land located in the Province of Saskatchewan for the purpose of
developing commercial, non-residential, income-producing properties". The offering memoranda provided that the subscription
proceeds would be deposited with an escrow agent, later designated as The Royal Trust Company ("Royal Trust"), and would
be released to WCSC upon conditions, subsequently amended.
5
The dispute arises from events after the investors' funds had been deposited with Royal Trust. In May 1990, WCSC
entered into a Purchase and Development Agreement ("PDA") with Claude Resources Inc. ("Claude") under which WCSC
purchased from Claude, for $5,550,000, the rights to a Crown surface lease adjacent to Claude's "Seabee" gold deposits in
northern Saskatchewan. WCSC also agreed to commit a further $16.5 million for surface improvements and for the construction
of a gold mill, which would be owned by WCSC. A lease agreement executed in tandem with the PDA leased the not-yetconstructed gold mill and related facilities, together with the surface lands, back to Claude. The payments required of Claude
under that lease agreement matched the semi-annual interest payments required of WCSC with respect to the investors.
6 To finance WCSC's obligations under the PDA with Claude, Dutton directed Royal Trust to issue debentures in an aggregate
principal amount of $22,050,000 to a subset of the investors who had subscribed by that point. Royal Trust did so by issuing
"Series A" debentures to 142 investors. After the debentures were issued, WCSC distributed an update letter to its investors,
describing the investment in Claude.
7 In a separate series of transactions executed around the same time, Dutton and Claude entered into an agreement by which
(1) Dutton effectively conveyed to Claude 49 percent of his shares in WCSC; (2) Claude paid Dutton $1.6 million in cash;
(3) Claude advanced Dutton a $1.6 million non-recourse loan; (4) Dutton entered into an employment contract with Claude
for a salary of $50,000 per year; and (5) Claude and Dutton's management company, J.M.D. Management Ltd., entered into a
management contract for $200,000 per year. It appears that WCSC did not distribute an update letter to its investors describing
this series of transactions.
8 Over the next months, Dutton advanced more funds to Claude and directed Royal Trust to issue corresponding debentures.
Of particular relevance to the instant dispute are the Series E debentures issued in December 1990 (aggregate principal of $2.56
million), and the Series F debentures issued in May 1991 (aggregate principal of $9.45 million). When the Series E debentures
were issued, the Series A and E debentures were pooled, so that investors in those series became entitled to a pro rata claim
on the total security pledged with respect to the two series. When the Series F debentures were issued, the security for that
series was pooled with the security that had been pledged with respect to the Series A and E debentures. WCSC apparently
distributed investor update letters after the issuance of the Series E and F debentures, just as it had done after the issuance of
the Series A debentures.
9 In December 1991, Claude announced that it could not pay the interest due on the Series A, E, and F debentures and MuhMin and Hoi-Wah commenced this action. The gravamen of the complaint is that Dutton and various affiliates and advisors of
WCSC breached fiduciary duties to the investors by mismanaging or misdirecting their funds.
II. Statutory Provisions
10

Alberta Rules of Court, Alta. Reg. 390/68
42 Where numerous persons have a common interest in the subject of an intended action, one or more of those persons
may sue or be sued or may be authorized by the Court to defend on behalf of or for the benefit of all.
129 (1) The court may at any stage of the proceedings order to be struck out or amended any pleading in the action, on
the ground that
(a) it discloses no cause of action or defence, as the case may be, or
(b) it is scandalous, frivolous or vexatious, or
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(c) it may prejudice, embarrass or delay the fair trial of the action, or
(d) it is otherwise an abuse of the process of the court,
and may order the action to be stayed or dismissed or judgment to be entered accordingly.
(2) No evidence shall be admissible on an application under clause (a) of subrule (1).
(3) This Rule, so far as applicable, applies to an originating notice and a petition.
187. A person for whose benefit an action is prosecuted or defended or the assignor of a chose in action upon which the
action is brought, shall be regarded as a party thereto for the purposes of discovery of documents.
201 A member of a firm which is a party and a person for whose benefit an action is prosecuted or defended shall be
regarded as a party for the purposes of examination.
III. Decisions
11 The appellants applied to the Court of Queen's Bench of Alberta (1996), 41 Alta. L.R. (3d) 412 (Alta. Q.B.) for a declaration
and order striking that portion of the Amended Statement of Claim in which the individual plaintiffs purport, pursuant to Rule
42 of the Alberta Rules of Court, to represent a class of 231 investors. The chambers judge identified four issues: (1) whether
the court had the power under Rule 42 to strike the investors' claim to sue in a representative capacity; (2) whether the court
was restricted to considering only the Amended Statement of Claim filed; (3) the standard of proof required to compel the court
to exercise its discretion to strike the representative claim; and (4) whether, in this case, this standard was met.
12 On the first issue, the chambers judge relied on the decision of Master Funduk in 353850 Alberta Ltd. v. Horne & Pitfield
Foods Ltd. (July 31, 1989), Doc. JDE 8803-26537 (Alta. Master), to conclude that the court has the power, under Rule 42, to
strike a claim made by plaintiffs to sue in a representative capacity.
13 On the second issue, the chambers judge held that the court need not limit its inquiry to the pleadings, relying on 353850
Alberta, supra, and on the decision of the British Columbia Supreme Court in Shaw v. Vancouver Real Estate Board (1972),
29 D.L.R. (3d) 774 (B.C. S.C.). He concluded, however, that resolution of the case before him did not require resort to the
affidavit evidence.
14 On the third issue, the chambers judge concluded that the court should strike a representative claim under Rule 42 only if
it is "entirely clear" or "beyond doubt" or "plain and obvious" that the claim is deficient — the standard applied to applications
to strike pleadings for disclosing no reasonable claim: Hunt v. T & N plc, [1990] 2 S.C.R. 959 (S.C.C.).
15 On the final issue, the chambers judge, applying the "plain and obvious" rule, concluded that the Amended Statement of
Claim was not deficient under Rule 42 and met the requirements set out in Korte v. Deloitte, Haskins & Sells (1993), 8 Alta.
L.R. (3d) 337 (Alta. C.A.): (1) that the class be capable of clear and definite definition; (2) that the principal issues of law and
fact be the same; (3) that one plaintiff's success would necessarily mean success for all members of the plaintiff class; and (4)
that the resolution of the dispute not require any individual assessment of the claims of individual class members. However,
he left the matter open to review by the trial judge.
16 The Alberta Court of Appeal, per Russell J.A. (for the majority), dismissed the appeal, Picard J.A., dissenting: (1998), 73
Alta. L.R. (3d) 227 (Alta. C.A.). The majority rejected the argument that the chambers judge should have conclusively resolved
the Rule 42 issue rather than left it open to the trial judge, citing Pasco v. Canadian National Railway, [1989] 2 S.C.R. 1069
(S.C.C.), in which this Court left to the trial judge the issue of whether the plaintiffs were authorized to sue on behalf of a
broader class. The majority also rejected the argument that the investors must show individual reliance to succeed. However, it
granted the defendants the right to discovery from each of the 231 plaintiffs on the grounds that Rule 201, read with Rule 187,
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allows discovery from any person for whose benefit an action is prosecuted or defended and that the defendants should not be
barred from developing an argument based on actual reliance merely because it was speculative.
17
Picard J.A., would have allowed the appeal. In her view, the Chambers judge erred in deferring the matter to the trial
judge because, unlike Pasco , the case was narrow and "a great deal of relevant evidence was available to the court to allow it to
make a decision" (p. 235). The need to show individual reliance was only one of many problems that the investors would face if
allowed to proceed as a class. Citing this Court's decisions in International Corona Resources Ltd. v. Lac Minerals Ltd., [1989]
2 S.C.R. 574 (S.C.C.), and Hodgkinson v. Simms, [1994] 3 S.C.R. 377 (S.C.C.), she concluded that "[t]he extent of fiduciary
duties in a particular case requires a meticulous examination of the facts, particularly of any contract between the parties" (p.
237). She concluded that "[t]his responsibility of proof by the [investors] cannot possibly be met by a representative action nor
by giving a right of discovery of the 229 other parties to the action" (idem).
IV. Issues
18
1. Did the courts below apply the proper standard in determining whether the investors had satisfied the requirements
for a class action under Rule 42?
2. Did the courts below err in denying defendants' motion to strike under Rule 42?
3. If the class action is allowed, should the defendants have the right to full oral and documentary discovery of all
class members?
V. Analysis
A. The History and Functions of Class Actions
19
The class action originated in the English courts of equity in the late seventeenth and early eighteenth centuries. The
courts of law focussed on individual questions between the plaintiff and the defendant. The courts of equity, by contrast, applied
a rule of compulsory joinder, requiring all those interested in the subject matter of the dispute to be made parties. The aim of
the courts of equity was to render "complete justice" — that is, to "arrange[] all the rights, which the decision immediately
affects": F. Calvert, A Treatise Upon the Law Respecting Parties to Suits in Equity (1837), at p. 3; see also C.A. Wright, A.R.
Miller and M.K. Cane, Federal Practice and Procedure (2nd ed. 1986), § 1751; J. Story, Equity Pleadings (10th ed. 1892), at
s. 76a. The compulsory-joinder rule "allowed the Court to examine every facet of the dispute and thereby ensure that no one
was adversely affected by its decision without first having had an opportunity to be heard": J.A. Kazanjian, "Class Actions in
Canada" (1973), 11 Osgoode Hall L.J. 397, at p. 400. The rule possessed the additional advantage of preventing a multiplicity
of duplicative proceedings.
20
The compulsory-joinder rule eventually proved inadequate. Applied to conflicts between tenants and manorial lords or
between parsons and parishioners, it closed the door to the courts where interested parties in such cases were too numerous to be
joined. The courts of equity responded by relaxing the compulsory-joinder rule where strict adherence would work injustice. The
result was the representative action. For example, in Chancey v. May (1722), Prec. Ch. 592, 24 E.R. 265 (Eng. Ch.), members of
a partnership were permitted to sue on behalf of themselves and some 800 other partners for misapplication and embezzlement
of funds by the partnership's former treasurer and manager. The court allowed the action because "it was in behalf of themselves,
and all others the proprietors of the same undertaking, except the defendants, and so all the rest were in effect parties," and
because "it would be impracticable to make them all parties by name, and there would be continual abatements by death and
otherwise, and no coming at justice, if all were to be parties" (p. 265); see also Kazanjian, supra, at p. 401; G.T. Bispham, The
Principles of Equity (8th ed. 1909), at para. 415; S.C. Yeazell, "Group Litigation and Social Context: Toward a History of the
Class Action" (1977), 77 Colum. L. Rev. 866, at pp. 867 and 872; J.K. Bankier, "Class Actions for Monetary Relief in Canada:
Formalism or Function?" (1984), 4 Windsor Y.B. Access Just. 229, at p. 236.
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21
The representative or class action proved useful in pre-industrial English commercial litigation. The modern limitedliability company had yet to develop, and collectives of business people had no independent legal existence. Satisfying the
compulsory-joinder rule would have required a complainant to bring before the court each member of the collective. The
representative action provided the solution to this difficulty: see Kazanjian, supra, at p. 401; Yeazell, supra, at p. 867; City of
London v. Richmond (1701), 2 Vern. 421, 23 E.R. 870 (Eng. Ch.) (allowing the plaintiff to sue trustees for rent owed, though
the beneficiaries of the trust were not joined).
22
The class action required a common interest between the class members. Many of the early representative actions were
brought in the form of "bills of peace," which could be maintained where the interested individuals were numerous, all members
of the group possessed a common interest in the question to be adjudicated, and the representatives could be expected fairly to
advocate the interests of all members of the group: see Wright, Miller and Kane, supra, at § 1751; Z. Chafee, Some Problems
of Equity (1950), at p. 201, T.A. Roberts, The Principles of Equity (3rd ed. 1877), at pp. 389-92; Bispham, supra, at para. 417.
23
The courts of equity applied a liberal and flexible approach to whether a class action could proceed. They "continually
sought a proper balance between the interests of fairness and efficiency": Kazanjian, supra, at p. 411. As stated in Wallworth
v. Holt (1841), 4 My. & Cr. 619, 41 E.R. 238 (Eng. Ch. Div.), at p. 244, "it [is] the duty of this Court to adapt its practice and
course of proceeding to the existing state of society, and not by too strict an adherence to forms and rules, established under
different circumstances, to decline to administer justice, and to enforce rights for which there is no other remedy".
24 This flexible and generous approach to class actions prevailed until the fusion of law and equity under the Supreme Court
of Judicature Act, 1873 (U.K.), 36 & 37 Vict., c. 66, and the adoption of Rule 10 of the Rules of Procedure:
10. Where there are numerous parties having the same interest in one action, one or more of such parties may sue or be
sued, or may be authorised by the Court to defend in such actions, on behalf or for the benefit of all parties so interested.
While early cases under the new rules maintained a liberal approach to class actions (see, e.g., Duke of Bedford v. Ellis (1900),
[1901] A.C. 1 (U.K. H.L.); Taff Vale Railway v. Amalgamated Society of Railway Servants, [1901] A.C. 426 (U.K. H.L.)), later
cases sometimes took a restrictive approach (see, e.g., Markt & Co. v. Knight Steamship Co., [1910] 2 K.B. 1021 (Eng. K.B.).
This, combined with the widespread use of limited-liability companies, resulted in fewer class actions being brought.
25
The class action did not forever languish, however. Conditions emerged in the latter part of the twentieth century that
once again invoked its utility. Mass production and consumption revived the problem that had motivated the development of
the class action in the eighteenth century — the problem of many suitors with the same grievance. As in the eighteenth century,
insistence on individual representation would often have precluded effective litigation. And, as in the eighteenth century, the
class action provided the solution.
26
The class action plays an important role in today's world. The rise of mass production, the diversification of
corporate ownership, the advent of the mega-corporation, and the recognition of environmental wrongs have all contributed
to its growth. A faulty product may be sold to numerous consumers. Corporate mismanagement may bring loss to a large
number of shareholders. Discriminatory policies may affect entire categories of employees. Environmental pollution may
have consequences for citizens all over the country. Conflicts like these pit a large group of complainants against the alleged
wrongdoer. Sometimes, the complainants are identically situated vis-à-vis the defendants. In other cases, an important aspect
of their claim is common to all complainants. The class action offers a means of efficiently resolving such disputes in a manner
that is fair to all parties.
27
Class actions offer three important advantages over a multiplicity of individual suits. First, by aggregating similar
individual actions, class actions serve judicial economy by avoiding unnecessary duplication in fact-finding and legal analysis.
The efficiencies thus generated free judicial resources that can be directed at resolving other conflicts, and can also reduce the
costs of litigation both for plaintiffs (who can share litigation costs) and for defendants (who need litigate the disputed issue
only once, rather than numerous times): see W.K. Branch, Class Actions in Canada (1998), at para. 3.30; M.A. Eizenga, M.J.
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Peerless and C.M. Wright, Class Actions Law and Practice (1999), at § 1.6; Bankier, supra, at pp. 230-31; Ontario Law Reform
Commission, Report on Class Actions (1982), at pp. 118-19.
28 Second, by allowing fixed litigation costs to be divided over a large number of plaintiffs, class actions improve access to
justice by making economical the prosecution of claims that would otherwise be too costly to prosecute individually. Without
class actions, the doors of justice remain closed to some plaintiffs, however strong their legal claims. Sharing costs ensures that
injuries are not left unremedied: see Branch, supra, at para. 3.40; Eizenga, Peerless and Wright, supra, at § 1.7; Bankier, supra,
at pp. 231-32; Ontario Law Reform Commission, supra, at pp. 119-22.
29
Third, class actions serve efficiency and justice by ensuring that actual and potential wrongdoers do not ignore their
obligations to the public. Without class actions, those who cause widespread but individually minimal harm might not take
into account the full costs of their conduct, because for any one plaintiff the expense of bringing suit would far exceed the
likely recovery. Cost-sharing decreases the expense of pursuing legal recourse and accordingly deters potential defendants who
might otherwise assume that minor wrongs would not result in litigation: see "Developments in the Law — The Paths of Civil
Litigation: IV. Class Action Reform: An Assessment of Recent Judicial Decisions and Legislative Initiatives" (2000), 113 Harv.
L. Rev. 1806, at pp. 1809-10; see Branch, supra, at para. 3.50; Eizenga, Peerless and Wright, supra, at § 1.8; Bankier, supra,
at p. 232; Ontario Law Reform Commission, supra, at pp. 11 and 140-46.
B. The Test for Class Actions
30 In recognition of the modern importance of representative litigation, many jurisdictions have enacted comprehensive class
action legislation. In the United States, Federal Rule of Civil Procedure 28 U.S.C.A. § 23 (introduced in 1938 and substantially
amended in 1966) addressed aspects of class action practice, including certification of litigant classes, notice, and settlement. The
English procedural rules of 1999 include detailed provisions governing "Group Litigation": United Kingdom, Civil Procedure
Rules 1998, SI 1998/3132, rr. 19.10-19.15. And in Canada, the provinces of British Columbia, Ontario, and Quebec have enacted
comprehensive statutory schemes to govern class action practice: see British Columbia Class Proceedings Act, R.S.B.C. 1996,
c. 50; Ontario Class Proceedings Act, 1992, S.O. 1992, c. 6; Quebec Code of Civil Procedure, R.S.Q., c. C-25, Book IX.
Yet other Canadian provinces, including Alberta and Manitoba, are considering enacting such legislation: see Manitoba Law
Reform Commission, Report #100, Class Proceedings (January 1999); Alberta Law Reform Institute, Final Report No. 85,
Class Actions (December 2000); see also R. Rogers, "A Uniform Class Actions Statute", Appendix O to the Proceedings of the
1995 Meeting of The Uniform Law Conference of Canada.
31
Absent comprehensive codes of class action procedure, provincial rules based on Rule 10, Schedule, of the English
Supreme Court of Judicature Act, 1873 govern. This is the case in Alberta, where class action practice is governed by Rule
42 of the Alberta Rules of Court:
42 Where numerous persons have a common interest in the subject of an intended action, one or more of those persons
may sue or be sued or may be authorized by the Court to defend on behalf of or for the benefit of all.
The intention of the Alberta legislature is clear. Class actions may be brought. Details of class action practice, however, are
largely left to the courts.
32 Alberta's Rule 42 does not specify what is meant by "numerous" or by "common interest". It does not say when discovery
may be made of class members other than the representative. Nor does it specify how notice of the suit should be conveyed
to potential class members, or how a court should deal with the possibility that some potential class members may desire to
"opt out" of the class. And it does not provide for costs, or for the distribution of the fund should an action for money damages
be successful.
33
Clearly, it would be advantageous if there existed a legislative framework addressing these issues. The absence of
comprehensive legislation means that courts are forced to rely heavily on individual case management to structure class
proceedings. This taxes judicial resources and denies the parties ex ante certainty as to their procedural rights. One of the main
weaknesses of the current Alberta regime is the absence of a threshold "certification" provision. In British Columbia, Ontario,
6

and Quebec, a class action may proceed only after the court certifies that the class and representative meet certain requirements.
In Alberta, by contrast, courts effectively certify ex post, only after the opposing party files a motion to strike. It would be
preferable if the appropriateness of the class action could be determined at the outset by certification.
34
Absent comprehensive legislation, the courts must fill the void under their inherent power to settle the rules of practice
and procedure as to disputes brought before them: Bell v. Wood, [1927] 1 W.W.R. 580 (B.C. S.C.), at pp. 581-82; Langley v.
North West Water Authority, [1991] 3 All E.R. 610 (Eng. C.A.), leave denied, [1991] W.L.R. 711n (Eng. H.L.); N.A.P.E. v.
Newfoundland (Treasury Board) (1995), 132 Nfld. & P.E.I.R. 205 (Nfld. T.D.); W.A. Stevenson and J.E. Côté, Civil Procedure
Guide, 1996, at p. 4. However desirable comprehensive legislation on class action practice may be, if such legislation has not
been enacted, the courts must determine the availability of the class action and the mechanics of class action practice.
35
Alberta courts moved to fill the procedural vacuum in Korte, supra. Korte prescribed four conditions for a class action:
(1) the class must be capable of clear and definite definition; (2) the principal issues of fact and law must be the same; (3)
success for one of the plaintiffs must mean success for all; and (4) no individual assessment of the claims of individual plaintiffs
need be made.
36 The Korte criteria loosely parallel the criteria applied in other Canadian jurisdictions in which comprehensive class-action
legislation has yet to be enacted: see, e.g., Ranjoy Sales & Leasing Ltd. v. Deloitte, Haskins & Sells, [1984] 4 W.W.R. 706 (Man.
Q.B.); International Capital Corp. v. Schafer (1995), 130 Sask. R. 23 (Sask. Q.B.); Guarantee Co. of North America v. Caisse
populaire de Shippagan Ltée (1988), 86 N.B.R. (2d) 342 (N.B. Q.B.); Lee v. OCCO Developments Ltd. (1994), 148 N.B.R. (2d)
321 (N.B. Q.B.); Van Audenhove v. Nova Scotia (Attorney General) (1994), 134 N.S.R. (2d) 294 (N.S. S.C.), at para. 7; Horne
v. Canada (Attorney General) (1995), 129 Nfld. & P.E.I.R. 109 (P.E.I. T.D.), at para. 24.
37
The Korte criteria also bear resemblance to the class-certification criteria in the British Columbia, Ontario, and Quebec
class action statutes. Under the British Columbia and Ontario statutes, an action will be certified as a class proceeding if (1)
the pleadings or the notice of application disclose a cause of action; (2) there is an identifiable class of two or more persons
that would be represented by the class representative; (3) the claims or defences of the class members raise common issues (in
British Columbia, "whether or not those common issues predominate over issues affecting only individual members"); (4) a
class proceeding would be the preferable procedure for the resolution of common issues; and (5) the class representative would
fairly represent the interests of the class, has advanced a workable method of advancing the proceeding and notifying class
members, and does not have, on the common issues for the class, an interest in conflict with other class members: see Ontario
Class Proceedings Act, 1992, s. 5(1); British Columbia Class Proceedings Act, s. 4(1). Under the Quebec statute, an action
will be certified as a class proceeding if (1) the recourses of the class members raise identical, similar, or related questions
of law or fact; (2) the alleged facts appear to warrant the conclusions sought; (3) the composition of the group makes joinder
impracticable; and (4) the representative is in a position to adequately represent the interests of the class members: see Quebec
Code of Civil Procedure, art. 1003.
38
While there are differences between the tests, four conditions emerge as necessary to a class action. First, the class must
be capable of clear definition. Class definition is critical because it identifies the individuals entitled to notice, entitled to relief
(if relief is awarded), and bound by the judgment. It is essential, therefore, that the class be defined clearly at the outset of
the litigation. The definition should state objective criteria by which members of the class can be identified. While the criteria
should bear a rational relationship to the common issues asserted by all class members, the criteria should not depend on the
outcome of the litigation. It is not necessary that every class member be named or known. It is necessary, however, that any
particular person's claim to membership in the class be determinable by stated, objective criteria: see Branch, supra, at paras.
4.190-4.207; Friedenthal, Kane and Miller, supra, at pp. 726-27; Bywater v. Toronto Transit Commission (1998), 27 C.P.C. (4th)
172 (Ont. Gen. Div.), at paras. 10-11.
39
Second, there must be issues of fact or law common to all class members. Commonality tests have been a source of
confusion in the courts. The commonality question should be approached purposively. The underlying question is whether
allowing the suit to proceed as a representative one will avoid duplication of fact-finding or legal analysis. Thus an issue will be
"common" only where its resolution is necessary to the resolution of each class member's claim. It is not essential that the class
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members be identically situated vis-à-vis the opposing party. Nor is it necessary that common issues predominate over noncommon issues or that the resolution of the common issues would be determinative of each class member's claim. However, the
class members' claims must share a substantial common ingredient to justify a class action. Determining whether the common
issues justify a class action may require the court to examine the significance of the common issues in relation to individual
issues. In doing so, the court should remember that it may not always be possible for a representative party to plead the claims
of each class member with the same particularity as would be required in an individual suit.
40
Third, with regard to the common issues, success for one class member must mean success for all. All members of the
class must benefit from the successful prosecution of the action, although not necessarily to the same extent. A class action
should not be allowed if class members have conflicting interests.
41
Fourth, the class representative must adequately represent the class. In assessing whether the proposed representative is
adequate, the court may look to the motivation of the representative, the competence of the representative's counsel, and the
capacity of the representative to bear any costs that may be incurred by the representative in particular (as opposed to by counsel
or by the class members generally). The proposed representative need not be "typical" of the class, nor the "best" possible
representative. The court should be satisfied, however, that the proposed representative will vigorously and capably prosecute
the interests of the class: see Branch, supra, at paras. 4.210-4.490; Friedenthal, Kane and Miller, supra, at pp. 729-32.
42
While the four factors outlined must be met for a class action to proceed, their satisfaction does not mean that the court
must allow the action to proceed. Other factors may weigh against allowing the action to proceed in representative form. The
defendant may wish to raise different defences with respect to different groups of plaintiffs. It may be necessary to examine
each class member in discovery. Class members may raise important issues not shared by all members of the class. Or the
proposed class may be so small that joinder would be a better solution. Where such countervailing factors exist, the court has
discretion to decide whether the class action should be permitted to proceed, notwithstanding that the essential conditions for
the maintenance of a class action have been satisfied.
43
The class action codes that have been adopted by British Columbia and Ontario offer some guidance as to factors
that would generally not constitute arguments against allowing an action to proceed as a representative one. Both state that
certification should not be denied on the grounds that: (1) the relief claimed includes a demand for money damages that would
require individual assessment after determination of the common issues; (2) the relief claimed relates to separate contracts
involving different members of the class; (3) different class members seek different remedies; (4) the number of class members
or the identity of every class member is unknown; or (5) the class includes subgroups that have claims or defences that raise
common issues not shared by all members of the class: see Ontario Class Proceedings Act, 1992, s. 6; British Columbia Class
Proceedings Act, s. 7; see also Alberta Law Reform Institute, supra, at pp. 75-76. Common sense suggests that these factors
should no more bar a class action suit in Alberta than in Ontario or British Columbia.
44 Where the conditions for a class action are met, the court should exercise its discretion to disallow it for negative reasons
in a liberal and flexible manner, like the courts of equity of old. The court should take into account the benefits the class action
offers in the circumstances of the case as well as any unfairness that class proceedings may cause. In the end, the court must
strike a balance between efficiency and fairness.
45 The need to strike a balance between efficiency and fairness belies the suggestion that a class action should be struck only
where the deficiency is "plain and obvious", as the Chambers judge held. Unlike Rule 129, which is directed at the question
of whether the claim should be prosecuted at all, Rule 42 is directed at the question of how the claim should be prosecuted.
The "plain and obvious" standard is appropriate where the result of striking is to forever end the action. It recognizes that a
plaintiff "should not be 'driven from the judgment seat' at this very early stage unless it is quite plain that his alleged cause
of action has no chance of success": Drummond-Jackson v. British Medical Assn., [1970] 1 All E.R. 1094 (Eng. C.A.), at pp.
1101-2 (quoted in Hunt, supra). Denial of class status under Rule 42, by contrast, does not defeat the claim. It merely places
the plaintiffs in the position of any litigant who comes before the court in his or her individual capacity. Moreover, nothing
in Alberta's rules suggests that class actions should be disallowed only where it is plain and obvious that the action should
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not proceed as a representative one. Rule 42 and the analogous rules in other provinces merely state that a representative may
maintain a class action if certain conditions are met.
46
The need to strike a balance between efficiency and fairness also belies the suggestion that class actions should be
approached restrictively. The defendants argue that Naken v. General Motors of Canada Ltd., [1983] 1 S.C.R. 72 (S.C.C.),
precludes a generous approach to class actions. I respectfully disagree. First, when General Motors of Canada Ltd. was decided,
the modern class action was very much an untested procedure in Canada. In the intervening years, the importance of the class
action as a procedural tool in modern litigation has become manifest. Indeed, the reform that has been effected since General
Motors of Canada Ltd. has been motivated in large part by the recognition of the benefits that class actions can offer the parties,
the court system, and society: see, e.g., Ontario Law Reform Commission, supra, at pp. 3-4.
47 Second, General Motors of Canada Ltd. on its facts invited caution. The action was brought on behalf of all persons who
purchased new 1971 or 1972 Firenza motor vehicles in Ontario. The complaint was that General Motors had misrepresented the
quality of the vehicles and that the vehicles "were not reasonably fit for use." The statement of claim alleged breach of warranty
and breach of representation, and sought $1,000 in damages for each of approximately 4,600 plaintiffs. Estey J., writing for a
unanimous Court, disallowed the class action. While each plaintiff raised the same claims against the defendant, the resolution
of those claims would have required particularized evidence and fact-finding at both the liability and damages stages of the
litigation. Far from avoiding needless duplication, a class action would have unnecessarily complicated the resolution of what
amounted to 4,600 individual claims.
48
To summarize, class actions should be allowed to proceed under Alberta's Rule 42 where the following conditions are
met: (1) the class is capable of clear definition; (2) there are issues of fact or law common to all class members; (3) success
for one class member means success for all; and (4) the proposed representative adequately represents the interests of the class.
If these conditions are met the court must also be satisfied, in the exercise of its discretion, that there are no countervailing
considerations that outweigh the benefits of allowing the class action to proceed.
49
Other procedural issues may arise. One is notice. A judgment is binding on a class member only if the class member
is notified of the suit and is given an opportunity to exclude himself or herself from the proceeding. This case does not raise
the issue of what constitutes sufficient notice. However, prudence suggests that all potential class members be informed of the
existence of the suit, of the common issues that the suit seeks to resolve, and of the right of each class member to opt out, and
that this be done before any decision is made that purports to prejudice or otherwise affect the interests of class members.
50 Another procedural issue that may arise is how to deal with non-common issues. The court retains discretion to determine
how the individual issues should be addressed, once common issues have been resolved: see Branch, supra, at para. 18.10.
Generally, individual issues will be resolved in individual proceedings. However, as under the legislation of British Columbia,
Ontario, and Quebec, a court may specify special procedures that it considers necessary or useful: see Ontario Class Proceedings
Act, 1992, s. 25; British Columbia Class Proceedings Act, s. 27; Quebec Code of Civil Procedure, art. 1039.
51
The diversity of class actions makes it difficult to anticipate all of the procedural complexities that may arise. In the
absence of comprehensive class-action legislation, courts must address procedural complexities on a case-by-case basis. Courts
should approach these issues as they do the question of whether a class action should be allowed: in a flexible and liberal
manner, seeking a balance between efficiency and fairness.
C. Whether the Investors Have Satisfied Rule 42
52 The four conditions to the maintenance of a class action are satisfied here. First, the class is clearly defined. The respondents
Lin and Wu represent themselves and "[229 other] immigrant investors ... who each invested at least the sum of $150,000.00
into a fund totalling $34,065,000.00, the said sum to be managed, administered and secured by ... Western Canadian Shopping
Centres Inc.". Who falls within the class can be ascertained on the basis of documentary evidence that the parties have put before
the court. Second, common issues of fact and law unite all members of the class. The essence of the investors' complaint is that
the defendants owed them fiduciary duties which they breached. While the investors' Amended Statement of Claim alludes to

9

claims in negligence and misrepresentation, counsel for the investors undertook in argument before this Court to abandon all
but the fiduciary duty claims. Third, at this stage of the proceedings, it appears that resolving one class member's breach of
fiduciary claim would effectively resolve the claims of every class member. As a result of security-pooling agreements effected
by WCSC, each investor now has an interest, proportional to his or her investment, in the same underlying security. Finally,
the representative plaintiffs are appropriate.
53
The defendants argue that the proposed suit is not amenable to prosecution as a class action because: (1) there are in
fact multiple classes of plaintiffs; (2) the defendants will raise multiple defences to different causes of action advanced against
different defendants; and (3) in order to prevail, the investors must show actual reliance on the part of each class member. I
find these arguments unpersuasive.
54
The defendants' contention that there are multiple classes of plaintiffs is unconvincing. No doubt, differences exist.
Different investors invested at different times, in different jurisdictions, on the basis of different offering memoranda, through
different agents, in different series of debentures, and learned about the underlying events through different disclosure
documents. Some investors may possess rescissionary rights that others do not. The fact remains, however, that the investors
raise essentially the same claims requiring resolution of the same facts. While it may eventually emerge that different subgroups
of investors have different rights against the defendants, this possibility does not necessarily defeat the investors' right to proceed
as a class. If material differences emerge, the court can deal with them when the time comes.
55
The defendants' contention that the investors should not be permitted to sue as a class because each must show actual
reliance to establish breach of fiduciary duty also fails to convince. In recent decades fiduciary obligations have been applied in
new contexts, and the full scope of their application remains to be precisely defined. The fiduciary duty issues raised here are
common to all the investors. A class action should not be foreclosed on the ground that there is uncertainty as to the resolution
of issues common to all class members. If it is determined that the investors must show individual reliance, the court may then
consider whether the class action should continue.
56 The same applies to the contention that different defences will be raised with respect to different class members. Simply
asserting this possibility does not negate a class action. If and when different defences are asserted, the court may solve the
problem or withdraw leave to proceed as a class.
57

I conclude that the basic conditions for a class action are met and that efficiency and fairness favour permitting it to proceed.

D. Cross-Appeal
58 The investors take issue on cross-appeal with the Court of Appeal's allowance of individualized discovery from each class
member. The Court of Appeal held that the defendants are entitled, under Rules 187 and 201, to examination and discovery of
each member of the class. The investors argue that the question of whether discovery should be allowed from each class member
is a question best left to a case management judge appointed pursuant to the Alberta Rules of Court Binder, Practice Note No. 7.
59 I agree that allowing individualized discovery at this stage of the proceedings would be premature. One of the benefits of a
class action is that discovery of the class representatives will usually suffice and make unnecessary discovery of each individual
class member. Cases where individual discovery is required of all class members are the exception rather than the rule. Indeed,
the necessity of individual discovery may be a factor weighing against allowing the action to proceed in representative form.
60
I would allow the defendants to examine the representative plaintiffs as of right. Thereafter, examination of other class
members should be available only by order of the court, upon the defendants showing reasonable necessity.
VI. Conclusion
61
For the foregoing reasons, I would dismiss the appeal and allow the investors to proceed as a class. I would allow the
cross-appeal.
62

Costs of the appeal and cross-appeal are to the respondents.
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Appeal dismissed; cross-appeal allowed.
Pourvoi rejeté; pourvoi incident accueilli.
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I. Overview
1 The class action, which was introduced into Quebec law in 1979, is "the procedure which enables one member to sue without
a mandate on behalf of all the members" of a group: art. 999(d), Code of Civil Procedure, R.S.Q., c. C-25 ("C.C.P."). This
procedural vehicle has several objectives, including facilitating access to justice, modifying harmful behaviour and conserving
judicial resources: Hollick v. Metropolitan Toronto (Municipality), 2001 SCC 68, [2001] 3 S.C.R. 158 (S.C.C.), at para. 15;
Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46, [2001] 2 S.C.R. 534 (S.C.C.), at paras. 27-29.
2 In art. 1003 C.C.P., the Quebec legislature has laid down the essential conditions that must be met for a court to authorize
the bringing of a class action. One of these conditions is that there be one or more questions of law or fact that are "identical,
similar or related" for all the members of the group. It is this criterion that is at the heart of this appeal. More specifically, a
court hearing an application for authorization must decide whether art. 1003(a) C.C.P. requires a common answer, for all the
members of the group in question, to the common question raised by their claims.
3
The litigation in this case arises out of a unilateral amendment made by Vivendi Canada Inc. to the health insurance plan
("Plan") of which it is the sponsor for its retirees and their surviving spouses. Mr. Dell'Aniello, the respondent in this appeal,
filed a motion for authorization to institute a class action, on behalf of all the beneficiaries of the Plan, in order to challenge
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the validity of the amendment. The Superior Court dismissed the motion on the basis that the claims of all the members of
the proposed group did not raise questions that were "identical, similar or related", having regard to each member's particular
situation. The Court of Appeal concluded that the judge who heard the motion for authorization had erred in his assessment with
respect to the criterion set out in art. 1003(a) C.C.P., and that there was a question common to the claims of all the members
of the group.
4
For the reasons that follow, we are of the opinion that the appeal must be dismissed. The Court of Appeal was right to
intervene, as the motion judge had erred in inquiring into the possibility that the class action would lead to a common answer
to the questions raised by the claims of all the members of the group. The C.C.P. requires not a common answer, but a common
question that can serve to advance the resolution of the litigation with respect to all the members of the group. Moreover, by
considering the merits of the dispute, the motion judge had also overstepped the bounds of his role of screening motions at
the authorization stage.
II. Facts
5 Seagram Ltd. was established in 1857 and over time became Canada's leading producer and distributor of wine and spirits.
Seagram's employees had generous conditions of employment, including the Plan.
6 According to a description set out in a document dated 1977, the Plan covered Seagram's employees, and their dependents,
both during the employees' working lives and after they retired. The employees were required to contribute to the Plan while
they were working, but Seagram paid all the costs after they retired.
7
Over the years, the Plan was revised several times. In particular, in July 1985, Seagram inserted a unilateral amendment
clause in a footnote in the document that set out the details of the Plan. This clause read as follows:
While Seagram expects to continue this Supplementary Health Insurance Plan indefinitely, future conditions cannot be
foreseen, thus it necessarily reserves the right to modify or suspend the Plan at any time. [A.R., vol. II, at p. 104]
8
In December 2000, Vivendi S.A. acquired Seagram, which had about 700 employees at the time. In December 2001,
Seagram's assets related to the production and distribution of wine and spirits were sold. As part of that transaction, Seagram
became Vivendi Universal Canada Inc., which in turn became Vivendi Canada Inc. ("Vivendi"). Vivendi is therefore Seagram's
successor and the Plan's sponsor.
9
Seagram, and later Vivendi, complied fully with the terms of the Plan for many years. In September 2008, however,
Vivendi told the Plan's beneficiaries that it would be making several changes to the Plan that were adverse to their interests.
These changes took effect on January 1, 2009 ("2009 amendments"). As of that date, the Plan's only remaining members were
retirees and surviving spouses, since Vivendi no longer had any operations in Canada related to the production and distribution
of wine and spirits.
10 As a result of the 2009 amendments, the respondent applied to the Quebec Superior Court for authorization to institute a
class action against Vivendi and asked that court to ascribe to him the status of representative of the following persons:
[TRANSLATION]
All retired officers and employees of the former Seagram Company Limited who are eligible for post-retirement medical
care under Vivendi Canada Inc.'s health care plan ("Plan") and eligible dependents within the meaning of the Plan
("beneficiaries"), as well as, with regard to the damages claimed, the successors of any such officers, employees or
beneficiaries who have died since January 1, 2009. [A.R., vol. II, at p. 2]
11
The identical, similar or related questions of law or fact for which the respondent seeks a decision through the class
action are as follows:
[TRANSLATION]
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(a) For group members who are retirees, do the Plan's benefits constitute deferred compensation that is paid today in
the form of benefits but was earned when they were active employees?
(b) From the date of their retirement, pursuant to the Plan and other documents cited herein, did the group members
who are retirees have rights with respect to health care under the Plan that had vested or crystallized as of their
retirement date and that could not be diminished without their consent?
(c) From the date of their retirement, in accordance with a general legal principle or a principle developed by the
courts, did the group members who are retirees have rights with respect to health care under the Plan that had vested
or crystallized as of their retirement date and that could not be diminished without their consent?
(d) Is the clause unilaterally inserted into the Plan in 1985 one whose purpose is to make it possible to harmonize
the Plan with and adapt it to legislative changes, or does it instead authorize the respondent to unilaterally reduce the
coverage of health care under the Plan for group members who are retirees in the absence of any legislative change
obliging the respondent to do so?
(e) Assuming that the clause unilaterally inserted into the Plan in 1985 permitted the respondent to unilaterally reduce
the coverage of health care under the Plan for group members who are retirees in the absence of any legislative change
obliging the respondent to do so,
(1) is the clause purely potestative, and is it null for that reason?
(2) does the clause make the Plan contract non-binding, and is it null for that reason? or
(3) does the clause make all the Plan's contractual obligations indeterminate or indeterminable, and is it null
for that reason?
(f) Is the Plan a contract of adhesion, and if so, in case of doubt, must it be interpreted in favour of the adhering parties,
that is, the members of the group? [A.R., vol. II, at pp. 15-16]
The purpose of all these questions is to answer the more general question whether the 2009 amendments are valid or lawful.
III. Judicial History
A. Quebec Superior Court (Mayer J.), 2010 QCCS 3416, 83 C.C.P.B. 22 (C.S. Que.)
12
As we mentioned above, Mayer J. dismissed the motion for authorization to institute a class action on the basis that
there were no questions that were identical, similar or related for all the members of the group. This conclusion was based
on his opinion that too many factors specific to each member had to be considered for one or more of the questions to be
decided collectively. Moreover, not all the group's members had in their possession, at the time they retired, the documents
the respondent had in his.
13 Mayer J. considered whether the questions raised in the motion for authorization to institute a class action were identical,
similar or related, within the meaning of art. 1003(a) C.C.P., for all the members of the group. After identifying the principles
established by the courts, he concluded that because of the large number of questions requiring individualized analyses, the
claims of the members of the proposed group did not lend themselves to a collective resolution.
14
Mayer J.'s conclusion that numerous individualized analyses would be necessary arose out of his interpretation of the
rules governing the right of retirees to insurance benefits. He stated that it must be determined whether the right to insurance
benefits during retirement has vested, because it is settled that an employer cannot modify or abolish a vested right without
the retiree's consent. In his view, because the right to insurance benefits "crystallizes" at the time of retirement, the intention
of the parties with respect to the vesting of rights must be determined as of that time. For this, the contract in effect at the
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time of retirement must be examined together with the communications between the employer and each employee in order to
determine whether any rights have vested.
15
According to Mayer J., the respondent's premise that the question of vested rights could be considered collectively was
wrong. The employees covered by the action had retired on different dates between 1971 and 2003, and the various groups of
retirees had not all received the same communications from the employer. In addition, individual communications had been
sent to the retirees. In Mayer J.'s opinion, it was essential to rule on the rights of the various members of the proposed group on
the basis of the communications each of them had actually received. To proceed in any other way would be unfair to Vivendi.
16
In support of his conclusion that it was necessary to conduct individual analyses, Mayer J. identified five subgroups.
Subgroup 1 consisted of the surviving spouses of employees who had retired before January 1, 1977. According to Mayer J.,
the rights of these members could not be governed by the documents applicable to the respondent, since those documents had
not existed at the time the employees in question retired. To determine the scope of the rights of the members of subgroup 1, it
was instead necessary to consider the communications between the deceased employees and the employer before or at the time
of their retirement. Mayer J. found that, according to the documents in the record, a surviving spouse was no longer eligible
for insurance benefits after the retired employee died.
17
Subgroup 2 was made up of employees who had retired between January 1, 1977 and July 14, 1985, and the surviving
spouses of such employees. When the employees in question retired, they had the 1977 benefit guide in their possession as well
as the insurance policy issued by Sun Life of Canada. Mayer J. stated that because Seagram had reserved the right to terminate
the insurance contract, the rights of the members of this subgroup to insurance benefits had not crystallized.
18
Subgroup 3 consisted of employees who had retired between July 15, 1985 and December 31, 1995, and the surviving
spouses of such employees. At the time they retired, the employees in question had in their possession a letter from Mr. Kosiuk,
a representative of Seagram, and the benefit guide prepared in 1985, which contained the unilateral amendment clause. As a
result, Mayer J. found, that clause, according to which Vivendi could modify the insurance benefits, prevented the rights of the
members of subgroup 3 from crystallizing.
19
Subgroup 4 was made up of employees who had retired between January 1, 1996 and June 20, 2000, and the surviving
spouses of such employees. The employees in question had in their possession a letter from Mr. Wilson dated November 20,
1995 and the 1996 benefit guide. As with the members of subgroups 2 and 3, Mayer J. concluded that because Vivendi had
retained the right to modify the Plan unilaterally, the rights of the members of subgroup 4 had not crystallized.
20 Finally, the members of subgroup 5, which included the respondent, were employees who had retired after June 21, 2000.
A number of documents relating to the Plan, namely three emails from Mr. Borgia and a letter from Mr. Wilson, were sent, the
first dated June 21, 2000, but not all the members of this subgroup had them in their possession when they retired.
21
This division into five subgroups of the group covered by the motion for authorization to institute a class action showed
that not all the group's members had in their possession, at the time they retired, the documents the respondent had in his. As
a result, Mayer J. found that the various group members had different rights. He also asserted that individual analyses would
be required within each subgroup, since each member of a subgroup could have received documents or communications that
the others had not received.
22 Mayer J. also noted that the unilateral amendment clause did not apply to those who had retired before July 15, 1985, who
made up 20 percent of the group. It was therefore irrelevant to the analysis on the vesting of the rights of those retirees, and a
decision concerning the interpretation or the validity of the clause would not serve to advance the resolution of the litigation
with respect to those individuals.
23 Mayer J. also stated that the injury allegedly suffered by the group's members could be established only on an individual
basis. This was another factor that weighed against authorizing the class action.
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24
Finally, given that the proposed group's members had worked in six different provinces, this lack of homogeneity was,
in Mayer J.'s view, another relevant factor that supported a refusal to authorize the class action. The law of the common law
provinces would apply to the retirees who had worked in those provinces, whereas Quebec law would apply to those who
had worked in Quebec. In light of the number of subgroups and different legislative schemes that would apply to the various
questions, he concluded that a minimum of 22 separate analyses would be needed to answer the questions the respondent said
to be "common".
25 Mayer J. therefore found that, because of this [TRANSLATION] "range of individual recourses", the requirement set out
in art. 1003(a) C.C.P. was not met (para. 137). As a result, he dismissed the respondent's motion for authorization to institute
a class action.
B. Quebec Court of Appeal (Chamberland, Rochon and Léger JJ.A.), 2012 QCCA 384, 95 C.C.P.B. 165 (C.A. Que.)
26
The Court of Appeal unanimously allowed the appeal, authorized the institution of a class action and ascribed the status
of representative to the respondent. It held that Mayer J. had erred in finding that the condition set out in art. 1003(a) C.C.P.
was not met. It also concluded that the question whether the 2009 amendments were valid or lawful was common to all the
members of the group.
27
The Court of Appeal found that the motion judge had erred in law by ruling on the merits on the question whether the
2009 amendments were valid in relation to the members of the group. All the Superior Court had to do at the authorization
stage was decide whether the questions relating to the validity or the legality of the 2009 amendments were identical, similar
or related for the claims of all the members of the proposed group.
28
According to the Court of Appeal, Mayer J. had instead focused on the individual questions that might arise in light of
the different rules governing each member's right to insurance benefits. In so doing, Mayer J. had ruled on the merits of the
arguments raised by the appellant and the respondent, thereby overstepping the bounds of his function of screening motions
at the authorization stage.
29 The Court of Appeal concluded that, [TRANSLATION] "by taking the fragmentation of the subgroups too far and deciding
the question of vested rights, [Mayer J.] disregarded the prima facie case requirement and, without saying so, indirectly ruled
on the validity of the 1985 clause in which the employer reserved the right to modify the Plan in the future": para. 53.
30 The Court of Appeal then considered whether the validity or the legality of the 2009 amendments was a question common
to all the members of the group for the purposes of art. 1003(a) C.C.P. The court held that it was. First of all, the court stated
on the basis of this Court's decision in Dutton that questions that are common to all the members of the group can coexist with
questions that concern individuals; all that is needed is that there be a common, related or similar question. In the context of the
case at bar, the Court of Appeal accepted that the main question at issue was whether the 2009 amendments were valid or lawful
and that this question applied to all the members of the group. The members had all entered into a contract of employment with
Seagram, and subsequently Vivendi, that provided for certain benefits, including the Plan. According to the Court of Appeal, the
main question raised by the motion could give rise to serious argument. If the analysis with respect to the criterion set out in art.
1003(a) C.C.P. is based on the questions actually at issue rather than on factual differences that are not relevant at the preliminary
stage, it is inappropriate for the judge hearing the motion for authorization to create subgroups in order to decide the motion.
31
The Court of Appeal also stated that the prima facie case requirement of art. 1003(b) C.C.P. was met. Therefore, since
the criteria of art. 1003(a) and (b) C.C.P. were met and the appellant had admitted that the motion met the criteria set out in art.
1003(c) and (d), the Court of Appeal set aside the motion judge's judgment and authorized the class action.
IV. Analysis
A. Issues
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32
In this appeal, the Court must resolve two issues. First, did the motion judge make an error that justified the Court
of Appeal's intervention? Second, if the motion judge erred, we will decide whether the respondent's questions are identical,
similar or related within the meaning of art. 1003(a) C.C.P.
B. Did the Motion Judge Make an Error That Justified the Court of Appeal's Intervention?
33
Article 1003 C.C.P., which establishes the conditions for authorizing a class action, confers significant discretion on the
court hearing a motion for authorization. In its opening words, the expression "if of opinion that" introduces an enumeration
of the criteria to be met:
1003. The court authorizes the bringing of the class action and ascribes the status of representative to the member it
designates if of opinion that:
(a) the recourses of the members raise identical, similar or related questions of law or fact;
(b) the facts alleged seem to justify the conclusions sought;
(c) the composition of the group makes the application of article 59 or 67 difficult or impracticable; and
(d) the member to whom the court intends to ascribe the status of representative is in a position to represent the
members adequately.
34
The Quebec Court of Appeal, mindful of the importance of the motion judge's discretion with respect to the criteria set
out in art. 1003 C.C.P., has stated on many occasions that its power to intervene in this regard is limited and that it must show
deference to the motion judge's decision. It will therefore intervene in an appeal from a decision on a motion for authorization
to institute a class action only if the motion judge erred in law or if the judge's assessment with respect to the criteria of art.
1003 C.C.P. is clearly wrong: Bouchard c. Agropur coopérative, 2006 QCCA 1342, [2006] R.J.Q. 2349 (C.A. Que.), at para.
42; Union des consommateurs c. Bell Canada, 2012 QCCA 1287, [2012] R.J.Q. 1243 (C.A. Que.), at paras. 45-46; Harmegnies
c. Toyota Canada, 2008 QCCA 380 (C.A. Que.), at paras. 25-26; Union des consommateurs c. Bell Canada, 2010 QCCA 351
(C.A. Que.), at para. 23.
35
A class action may be authorized only if the four criteria of art. 1003 C.C.P. are met. If the motion judge errs in law or
if his or her assessment with respect to any criterion of art. 1003 C.C.P. is clearly wrong, the Court of Appeal can substitute its
own assessment, but only for that criterion and not for the others. An error in relation to one criterion does not give the Court
of Appeal carte blanche to reconsider all the other criteria to be met before the bringing of a class action may be authorized.
36
In the instant case, the appellant argues that the Court of Appeal erred in substituting its own assessment for that of the
Superior Court on the basis that the Superior Court had decided certain aspects of the case on the merits. The appellant further
argues that even if the motion judge did make such an error, the error did not authorize the Court of Appeal to substitute its own
analysis with respect to the identical, similar or related question criterion of art. 1003(a) for that of the motion judge. For the
reasons that follow, we are of the opinion that the Court of Appeal was right to intervene.
i. Role of a Judge Hearing an Application for Authorization to Institute a Class Action
37 The judge's function at the authorization stage is one of screening motions to ensure that defendants do not have to defend
against untenable claims on the merits: Option consommateurs c. Infineon Technologies AG, 2013 SCC 59 (S.C.C.), at paras.
59 and 61. However, the law does not impose an onerous burden on the applicant at this stage, as he or she need only establish
a "prima facie case", or an "arguable case": Infineon, at paras. 61-67; Marcotte c. Longueuil (Ville), 2009 SCC 43, [2009] 3
S.C.R. 65 (S.C.C.), at para. 23. Thus, all the judge must do is decide whether the applicant has shown that the four criteria of art.
1003 C.C.P. are met. If the answer is yes, the class action will be authorized. The Superior Court will then consider the merits
of the case. In considering whether the criteria of art. 1003 are met at the authorization stage, the judge is therefore deciding
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a procedural question. The judge must not deal with the merits of the case, as they are to be considered only after the motion
for authorization is granted: Infineon, at para. 68; Marcotte, at para. 22.
38 Article 1003(a) C.C.P. provides that a class action may be authorized only if the court concludes that "the recourses of the
members raise identical, similar or related questions of law or fact". This commonality requirement applies not only in Quebec
law, but also in that of all the common law provinces of Canada.
39 We will therefore turn now to the principles to be applied in deciding whether a class action raises a common question that
meets the criterion of art. 1003(a). These principles can be found, inter alia, in the decisions of this Court and of the Quebec
Court of Appeal.
(a) Principles From Dutton and Rumley
40
We must consider a few important decisions of this Court. Although they were rendered in cases based on the common
law, they are nevertheless often relied on and discussed in decisions of the Quebec courts. However, a few caveats are in order
as regards their application in Quebec civil procedure. We will return to this point below.
41
In Dutton, this Court laid down certain principles to be applied in deciding whether a class action raises one or more
issues that are common to the claims of all the members of a class. McLachlin C.J., writing for the Court, stated the following:
Commonality tests have been a source of confusion in the courts. The commonality question should be approached
purposively. The underlying question is whether allowing the suit to proceed as a representative one will avoid duplication
of fact-finding or legal analysis. Thus an issue will be "common" only where its resolution is necessary to the resolution of
each class member's claim. It is not essential that the class members be identically situated vis-à-vis the opposing party. Nor
is it necessary that common issues predominate over non-common issues or that the resolution of the common issues would
be determinative of each class member's claim. However, the class members' claims must share a substantial common
ingredient to justify a class action. Determining whether the common issues justify a class action may require the court to
examine the significance of the common issues in relation to individual issues. In doing so, the court should remember that
it may not always be possible for a representative party to plead the claims of each class member with the same particularity
as would be required in an individual suit.
[Emphasis added; para. 39.]
42
Although Dutton was based on the procedural law of Alberta, the principles laid down by this Court with respect to
the commonality requirement have been applied by the Quebec Court of Appeal on many occasions. In Collectif de défense
des droits de la Montérégie (C.D.D.M.) c. Centre hospitalier régional du Suroît du Centre de santé & des services sociaux du
Suroît, 2011 QCCA 826 (C.A. Que.), for example, the Court of Appeal noted that an issue will be considered common for the
purposes of art. 1003(a) C.C.P. if addressing the issue enables all the claims to move forward:
[TRANSLATION]
A single common, related or similar issue of law suffices to meet the condition in article 1003(a) CCP if it is significant
enough to affect the outcome of the class action; however, it need not be determinative of the final resolution of the case:
Comité d'environnement de la Baie inc. v. Société de l'électrolyse et de chimie de l'Alcan ltée, [1990] R.J.Q. 655 (CA) at
paragraphs 22 and 23. It is sufficient that it allows the claims to move forward without duplication of the judicial analysis
(Pierre-Claude Lafond, Le recours collectif, le rôle du juge et sa conception de la justice (Cowansville, Que: Yvon Blais,
2006) at 92; Western Canadian Shopping Centres Inc. v. Dutton, [2001] 2 S.C.R. 534 at para 39).
It is quite possible that the determination of common issues does not lead to the complete resolution of the case, but that
it results instead in small trials at the stage of the individual settlement of the claims. This does not preclude a class action
suit. Professor Lafond, supra, writes at pages 88-89:
[TRANSLATION]
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Differences in members' claims and the possible need for each member to prove the personal damages suffered no
longer bar a class action suit. As pragmatically stated by a court magistrate: [TRANSLATION] "In the event of a
monetary award, some accounting work would be inevitable, at the most." [paras. 22-23]
See also Union des consommateurs (2012), at paras. 67-68.
43
In Dutton, this Court also stated that, for there to be a "common issue", success for one member of the class must bring
with it a benefit for all the others:
All members of the class must benefit from the successful prosecution of the action, although not necessarily to the same
extent. A class action should not be allowed if class members have conflicting interests. [para. 40]
44
In Rumley v. British Columbia, 2001 SCC 69, [2001] 3 S.C.R. 184 (S.C.C.), this Court confirmed the principles from
Dutton. In the case of the commonality requirement, the purpose of the analysis is to determine "whether allowing the suit to
proceed as a representative one will avoid duplication of fact-finding or legal analysis": para. 29, quoting Dutton, at para. 39.
The Court also stated that a question can remain common even though the answer to the question could be nuanced to reflect
individual claims: para. 32.
45 Having regard to the clarifications provided in Rumley, it should be noted that the common success requirement identified
in Dutton must not be applied inflexibly. A common question can exist even if the answer given to the question might vary
from one member of the class to another. Thus, for a question to be common, success for one member of the class does not
necessarily have to lead to success for all the members. However, success for one member must not result in failure for another.
46 Dutton and Rumley therefore establish the principle that a question will be considered common if it can serve to advance
the resolution of every class member's claim. As a result, the common question may require nuanced and varied answers based
on the situations of individual members. The commonality requirement does not mean that an identical answer is necessary for
all the members of the class, or even that the answer must benefit each of them to the same extent. It is enough that the answer
to the question does not give rise to conflicting interests among the members.
47
There is nothing new about this flexible approach to the commonality requirement. It was adopted by the Saskatchewan
Court of Appeal in Frey v. Bell Mobility Inc., 2011 SKCA 136, 377 Sask. R. 156 (Sask. C.A.):
Having regard for these authorities, the common issue requirement, "success for one is success for all", may in appropriate
cases be met in circumstances where different results may be possible for different class members, provided there is no
conflict among the class members, in the sense that success for one class member must not mean failure for another. [para.
•60]
(b) Application of the Principles in Light of the C.C.P.
48
Caution must be exercised when applying the principles from Dutton and Rumley to the rules of Quebec civil procedure
relating to class actions. Although those decisions have now been recognized in Quebec law and have been cited and applied
many times by Quebec courts, the issue that is central to this appeal nonetheless shows that it is necessary to clarify the relevance
and scope of the principles in question in the context of Quebec procedural law. Dutton and Rumley certainly provide a general
framework for analyzing the application of the commonality requirement, but it must be borne in mind that tests established in
a common law context cannot necessarily be imported without adaptation into Quebec civil procedure.
49 To determine how the principles from Dutton and Rumley apply in Quebec law, we will analyze the wording of the C.C.P.
first, before considering the principles developed by the Quebec courts.
50
The source of the commonality requirement in Quebec civil procedure is art. 1003 C.C.P., which requires that "the
recourses of the members raise identical, similar or related questions of law or fact".
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51
Two observations are in order with respect to the wording of art. 1003(a) C.C.P. First, this paragraph provides that a
class action can be authorized only if the questions are common. Nowhere has the legislature stated that there must be common
answers.
52
Second, if art. 1003(a) is compared with the legislation of the common law provinces, it can be seen that the wording
used to establish the commonality requirement is different in the latter. For example, the requirement is expressed in broader
and more flexible terms in Quebec's C.C.P. than in Ontario's legislation, which requires the existence not merely of similar or
related questions, but of "common issues": Class Proceedings Act, 1992, S.O. 1992, c. 6, s. 5(1)(c). Moreover, the wording of
the Ontario statute is used in the legislation of all the other common law provinces of Canada that have legislated with respect
to class actions: Class Proceedings Act, S.A. 2003, c. C-16.5, s. 5(1)(c); Class Proceedings Act, R.S.B.C. 1996, c. 50, s. 4(1)(c);
The Class Actions Act, S.S. 2001, c. C-12.01, s. 6(1)(c); Class Proceedings Act, C.C.S.M. c. C130, s. 4(c); Class Proceedings
Act, S.N.S. 2007, c. 28, s. 7(1)(c); Class Proceedings Act, R.S.N.B. 2011, c. 125, s. 6(1)(c); Class Actions Act, S.N.L. 2001,
c. C-18.1, s. 5(1)(c).
53 Although the expression "common issues" is frequently used by Quebec judges and authors, its content is not exactly the
same as that of the expression "identical, similar or related questions of law or fact". It would be difficult to argue that a question
that is merely "related" or "similar" could always meet the "common issue" requirement of the common law provinces. The
test that applies in Quebec law therefore seems to be less stringent. Because of the differences in the wording of the applicable
legislation, the case law on class actions from the common law provinces is not determinative where the application of the
criterion of art. 1003(a) is concerned.
54
In addition, it can be seen from the Quebec courts' interpretation of art. 1003(a) C.C.P. that their approach to the
commonality requirement has often been broader and more flexible than the one taken in the common law provinces. The
Quebec courts propose a flexible approach to the common interest that must exist among the group's members: P.-C. Lafond,
Le recours collectif comme voie d'accès à la justice pour les consommateurs (1996), at p. 408.
55 As this Court noted in Marcotte, at para. 22, the courts have, by interpreting and applying the criteria of art. 1003 C.C.P.
broadly, favoured easier access to the class action: see also Infineon, at para. 60.
56
In the specific case of the commonality requirement, the Quebec Court of Appeal has consistently favoured a broad
definition of the conditions that make it possible to satisfy the requirement of art. 1003(a). It laid the groundwork for this
approach in Comité d'environnement de La Baie Inc. c. Société d'électrolyse & de chimie Alcan Ltée, [1990] R.J.Q. 655 (C.A.
Que.), in which it made the following comment:
But Article 1003 (a) does not require that all of the questions of law or of fact in the claims of the members be identical or
similar or related. Nor does the article even require that the majority of these questions be identical or similar or related.
From the text of the article, it is sufficient if the claims of the members raise some questions of law or of fact that are
sufficiently similar or sufficiently related to justify a class action. [Italics in original; underlining added; p. 659.]
57 Thus, the Quebec approach to authorization is more flexible than the one taken in the common law provinces, although the
latter provinces do generally subscribe to an interpretation that is favourable to the class action. The Quebec approach is also
more flexible than the current approach in the United States: Wal-Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541 (U.S. Sup. Ct. 2011).
As Professor Lafond says, [TRANSLATION] "Quebec procedure surpasses in this regard the procedure of the other Canadian
provinces, and of England and the United States, which struggle with the rigid concepts of 'same interest' or 'common interest',
and of 'predominance of the common issues'": Le recours collectif comme voie d'accès à la justice pour les consommateurs,
at p. 408.
58 There is one common theme in the Quebec decisions, namely that the C.C.P.'s requirements for class actions are flexible.
As a result, even where circumstances vary from one group member to another, a class action can be authorized if some of the
questions are common: Riendeau c. Cie de la Baie d'Hudson [2000 CarswellQue 224 (C.A. Que.)], 2000 CanLII 9262, at para.
35; Comité d'environnement de la Baie, at p. 659. To meet the commonality requirement of art. 1003(a) C.C.P., the applicant
9

must show that an aspect of the case lends itself to a collective decision and that once a decision has been reached on that aspect,
the parties will have resolved a not insignificant portion of the dispute: Harmegnies, at para. 54; see also Lallier c. Volkswagen
Canada inc., 2007 QCCA 920, [2007] R.J.Q. 1490 (C.A. Que.), at paras. 17-21; Del Guidice c. Honda Canada inc., 2007
QCCA 922, [2007] R.J.Q. 1496 (C.A. Que.), at para. 49; Kelly c. Communauté des Soeurs de la Charité de Québec, [1995]
J.Q. No. 3377 (C.S. Que.), at para. 33. All that is needed in order to meet the requirement of art. 1003(a) C.C.P. is therefore
that there be an identical, related or similar question of law or fact, unless that question would play only an insignificant role in
the outcome of the class action. It is not necessary that the question make a complete resolution of the case possible: Collectif
de defense des droits de la Monteregie (CDDM), at paras. 22-23.
59
In short, it can be concluded that the common questions do not have to lead to common answers. At the authorization
stage, the approach taken to the commonality requirement in Quebec civil procedure is a flexible one. As a result, the criterion
of art. 1003(a) may be met even if the common questions raised by the class action require nuanced answers for the various
members of the group.
60
In light of these principles, we are of the opinion that the motion judge was mistaken in emphasizing the possibility
that numerous individual questions would ultimately have to be analyzed. He should instead have inquired into whether the
condition provided for in art. 1003(a) was met, that is, whether the applicant had established the existence of a common question
that would serve to advance the resolution of the litigation with respect to all the members of the group, and that would not
play an insignificant role in the outcome of the case.
(c) Places of Residence of the Group's Members
61
The group proposed by the respondent includes 250 retirees or surviving spouses of employees who worked in six
provinces: Quebec (134 members), Ontario (82 members), Alberta (3 members), British Columbia (16 members), Saskatchewan
(2 members) and Manitoba (13 members). Since no applicable law was designated in the contracts of employment of the various
employees, the law of the province where each employee worked would have to apply to that employee's case (art. 3118 of the
Civil Code of Québec, S.Q. 1991, c. 64 ("C.C.Q.")). According to the motion judge, the multitude of legal schemes applicable
to the individual claims is an additional difficulty that demonstrates the proposed group's lack of homogeneity.
62 However, the fact that the employees worked in six different provinces is not in itself a bar to the authorization of the class
action. In a class action, the court can accept proof of the law applicable in the common law provinces or take judicial notice
of that law: art. 2809 C.C.Q. Only substantial differences between the applicable legal schemes would cause a class action to
lose its collective nature: Union des consommateurs (2012), at paras. 120 and 123.
63
In the case at bar, the fact that members of the group live in different Canadian provinces should not prevent the court
from authorizing the class action. There are common questions in the claims of the members of the proposed group with respect
to the legality or the validity of the 2009 amendments.
(d) Principle of Proportionality
64

The principle of proportionality, which is recognized in Quebec civil procedure, is set out in art. 4.2 C.C.P.:
4.2 In any proceeding, the parties must ensure that the proceedings they choose are proportionate, in terms of the costs
and time required, to the nature and ultimate purpose of the action or application and to the complexity of the dispute; the
same applies to proceedings authorized or ordered by the judge.

65
The appellant submits that an interpretation of art. 1003(a) that encourages a multiplicity of substantive analyses is
contrary to the principle of proportionality. It bases its position primarily on the reasons of the majority in Marcotte, in which
LeBel J. stated that the principle of proportionality must not be limited "to a principle of interpretation that confers no real
power on the courts in respect of the conduct of civil proceedings in Quebec": para. 42.
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66
In our view, the approach proposed by the appellant is wrong. Marcotte confirmed the importance of the principle of
proportionality in civil procedure, and as a source of the courts' power to intervene in the management of a case: paras. 42 and
43. In the class action context, however, the judge's discretion in respect of the application of the four criteria of art. 1003 C.C.P.
must be reconciled with the power provided for in art. 4.2 C.C.P.: Bouchard, at paras. 37, 41 and 44; Harmegnies, at paras.
20-22. In our view, insofar as the four criteria set out in art. 1003 C.C.P. are exhaustive, and it is our opinion that they are, the
principle of proportionality must be considered in the assessment with respect to each of these criteria. The proportionality of
the class action is not a separate fifth criterion.
67 This conclusion is supported by the wording of the legislation and by the case law. In enacting the class action provisions
of the C.C.P., the Quebec legislature did not consider it appropriate to require that a class action be the "preferable" procedure
for the resolution of the dispute or the common issues, which is the criterion found in the legislation of other provinces. Caution
therefore dictates that such a criterion not be introduced indirectly into Quebec's rules of civil procedure. Article 1003 is clear:
the motion judge must authorize the class action if he or she is of the opinion that the four criteria are met. The judge does not
have to ask whether a class action is the most appropriate procedural vehicle.
68
The Quebec case law leads to the same conclusion. As Baudouin J.A. stated in Harmegnies, the judge's discretion
[TRANSLATION] "is exercised in the context, and only in the context, of the four requirements established by the legislature":
para. 22; see also Brown c. Roy, 2012 QCCA 900 (C.A. Que.), at para. 67; Billette c. Toyota Canada inc., 2009 QCCA 2476,
[2010] R.J.Q. 66 (C.A. Que.), at para. 44; St-Germain c. Apple Canada inc., 2010 QCCA 1376 (C.A. Que.), at paras. 55-57;
P.-C. Lafond, Le recours collectif, le rôle du juge et sa conception de la justice: impact et évolution (2006), at pp. 153-54;
É. M. David, "La règle de proportionnalité de l'article 4.2 C.p.c. en matière de recours collectif — Premières interprétations
jurisprudentielles", in Service de la formation continue du Barreau du Québec, Développements récents en recours collectifs
(2007), 315, at p. 335. The effect of the principle of proportionality is to reinforce the discretion judges are already acknowledged
to have when considering each of the four criteria of art. 1003 C.C.P.: Marcotte, at para. 85. However, the motion judge cannot
rely on the principle of proportionality to refuse to authorize an action that otherwise meets the established criteria.
ii. Errors Made by the Motion Judge
69 In assessing the criterion of art. 1003(a) C.C.P., the motion judge made two errors. First, he ruled on the merits of the case
by determining that the rights to insurance benefits of certain members of the group had not crystallized. Second, he adopted
the wrong methodology by seeking common answers rather than merely identifying one or more questions that were common
to the claims of all the members of the proposed group. We will consider each of these errors in turn.
70
It is clear from the motion judge's reasons that he ruled on the merits of the case. When discussing the reasons why
the rules governing the retirees' right to insurance benefits would require an individualized analysis, he decided on the right
of certain members to receive such benefits following the insertion of the unilateral amendment clause and the making of the
2009 amendments. It is clear from the following paragraphs from his reasons that he considered the merits on certain of the
questions raised in the motion for authorization, thereby overstepping the bounds of the function of screening motions to which
he should have limited himself:
[TRANSLATION]
The right of the members of Subgroup 2 to post-retirement insurance benefits did not crystallize, since the employer
reserved the power to terminate the insurance coverage. A right to resiliate such as this is in fact inconsistent with an
intention to confer a vested right.
The section of the 1977 benefit guide entitled "Termination of Coverage" / "Cessation de l'assurance" indicates clearly
that the employer is free to terminate the insurance coverage at any time by resiliating the group insurance contract:
.....
The right of the members of Subgroup 3 to post-retirement insurance benefits did not crystallize, since the employer
expressly reserved the right to modify or terminate the insurance coverage.
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.....
The right of the members of Subgroup 4 to post-retirement insurance benefits did not crystallize, since the employer
expressly reserved the right to modify or terminate the insurance coverage. [Emphasis added; paras. 92, 93, 98 and 103.]
71 The appellant argues that the motion judge expressly stated that he was not ruling on the prima facie case requirement of art.
1003(b) C.C.P. and that, as a result, the above-quoted passages cannot be interpreted as decisions on substantive questions. With
respect, the appellant is confusing the conclusion required by art. 1003(b) — that the facts alleged in the motion for authorization
seem to justify the conclusions being sought — with a ruling on the merits by the motion judge on certain questions. As we
have already said, the motion judge performs a function of screening motions; this is a procedural stage that does not involve
consideration of the questions on the merits. The motion judge must inquire into whether the four criteria of art. 1003 C.C.P.
are met. The questions can be decided on the merits only by the trial judge, after authorization to institute the class action has
been granted.
72 The motion judge also took the wrong approach in his analysis with respect to the criterion of art. 1003(a) C.C.P. Rather
than determining whether the claims of all the members of the proposed group raised an identical, similar or related question
that could serve to advance the resolution of the litigation, he asked whether there were common answers to the questions raised
in the motion for authorization to institute a class action. This approach is clear from paras. 69 and 70 of his reasons:
[TRANSLATION]
In the case at bar, the Court finds that because of the large number of questions requiring an individualized analysis for
each member of the proposed group, the Applicant's action does not lend itself to a collective resolution.
If the action is authorized, the trial judge will have to conduct a detailed review of a multitude of individual circumstances
before he or she will be able to determine whether the 2009 amendments apply to each member of the group.
At the authorization stage, the judge must simply determine whether one or more questions exist that are common to the claims
of all the members of the proposed group. As we mentioned above, at this stage, the threshold that must be met to find that
there are common questions is a low one.
73

In this case, the errors made by the motion judge warranted the intervention of the Court of Appeal.

C. Are the Questions Raised in the Motion for Authorization to Institute a Class Action Identical, Similar or Related Within
the Meaning of Article 1003(a) C.C.P.?
74 We have found that the motion judge erred in law in requiring answers that were common to the claims of all the members
of the proposed group. As a result, this Court, like the Court of Appeal, must reopen the analysis under art. 1003(a) in light
of the applicable principles.
75 In this case, the main question raised in the respondent's motion for authorization to institute a class action is whether the
amendments made to the Plan in 2009 are valid or lawful. Those amendments had the effect of reducing, as of January 1, 2009,
certain benefits promised to the retirees and surviving spouses. Since the claims of all the group's members are based on the
Plan, the question of the validity or the legality of the 2009 amendments arises for all the members. The answer to this question
can serve to advance the resolution of all the claims. Hence, there is a common question.
76
A few comments must be made about the existence of subgroups in light of the motion judge's conclusion that the large
number of subgroups was a factor that supported the dismissal of the motion for authorization. With respect, that conclusion
conflicts with the principles established by the courts regarding the relevance of subgroups at the authorization stage. In several
Canadian provinces, including Quebec, the existence of subgroups within the proposed group does not on its own constitute a
sufficient basis for refusing to authorize a class action: W. K. Branch, Class Actions in Canada, vol. 1 (loose-leaf), at p. 4-103;
Dutton, at para. 54; Rumley, at para. 32. As we mentioned above, the circumstances of the various members of the group can
differ as long as the members have no conflicting interests.
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77 Moreover, as this Court stated in Dutton, if material differences emerge, the court will deal with them at trial: para. 54. The
creation of subgroups will become relevant at that stage, when the judge answers the questions in light of the facts applicable
to each member of the group. We therefore agree with the Court of Appeal that a subgroup analysis is neither necessary nor
relevant at the authorization stage: para. 66.
78 In the instant case, if the review of the claims led to different outcomes for the different subgroups or for different members
of the subgroups, that would not necessarily mean that their interests are in conflict. It is more likely that the success or failure
of the claims will depend on a key date or a specific term in the subgroup's contract of employment. The possible answers are
therefore not mutually exclusive. Success for one subgroup or one member does not mean failure for another. In other words,
there are no conflicting interests among the members of the group.
79 In our opinion, there is in this case, as required by art. 1003(a) C.C.P., a question common to the claims of all the members
of the proposed group: whether the 2009 amendments are valid or lawful. The answer to this question may have to be nuanced on
the basis of the retirement dates of the various members of the group, or of other circumstances specific to individual members.
IV. Conclusion
80
The validity or legality of the 2009 amendments and the other questions raised by the respondent in his motion for
authorization to institute a class action are the type of questions referred to in art. 1003(a) C.C.P. Since Vivendi has admitted
that the conditions of art. 1003(c) and (d) are met and has not contested the Court of Appeal's decision finding that the one set
out in art. 1003(b) is met, all the criteria of art. 1003 C.C.P. are met.
81

We would therefore affirm the judgment of the Court of Appeal and dismiss the appeal with costs.
Appeal dismissed.
Pourvoi rejeté.
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The judgment of the court was delivered by McLachlin C.J.C.:
1
Like Hollick v. Metropolitan Toronto (Municipality), 2001 SCC 68 (S.C.C.), this case raises the question of whether the
plaintiffs below (respondents here) meet the certification requirements set out in provincial class action legislation. In this case
the respondents seek to represent current and former students who were abused at the Jericho Hill School, a residential school
for the deaf and blind operated by the province of British Columbia. At the end of the hearing, the Court concluded that the
respondents had satisfied the certification requirements set out in s. 4 of the British Columbia Class Proceedings Act, R.S.B.C.
1996, c. 50, and dismissed the appeal, reasons to follow. These are those reasons.
I. Facts
2
From the early 1950s until 1992, Jericho Hill School operated as a residential school for deaf children. Until 1979, the
school also enrolled blind children. Whereas most schools in British Columbia are managed by district school boards, JHS
was a "provincial school" under British Columbia's governing legislation, currently the School Act, R.S.B.C., 1996, c. 42, and
was operated and maintained by British Columbia's Ministry of Education. It is now clear that sexual and physical abuse of
children took place at the school throughout its history. The first thorough investigation of abuse at the school was conducted
by the British Columbia Ombudsman in 1992. His report, issued in 1993, concluded that sexual, physical and emotional abuse
of students by staff and peers occurred over a period of many years. In response to the Ombudsman's report and to lawsuits
initiated against the province after the report was issued, the Attorney General appointed Thomas Berger, Q.C., as special
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counsel. Berger's report was issued in March 1995. The Berger report concluded that "sexual abuse was at times widespread at
the residence at Jericho Hill School, and ... it went on over a period of many years" (p. 14).
3
The findings of the Berger report are disturbing, to say the least. Berger interviewed 35 students who were at JHS in the
1950s, 1960s, 1970s, and 1980s. He found that "[m]any of these persons allege[d] that they were sexually abused or witnessed
sexual abuse by staff or other students" (p. 13). Berger focussed principally on abuse that took place after 1980. According to
the Berger report, two male students complained separately about abuse at the school in the early 1980s. The first complained
that he had been sexually abused by a female child care counsellor and that students at the school were encouraged and even
forced to have sex with one another; the second alleged that two male child care counsellors had abused him. After the second
complaint, a social worker with the Ministry of Human Resources conducted interviews with a number of boys resident at the
schools. Some of the boys admitted having abused girls at the school, some as young as seven years old. The boys also alleged
that they had been abused by two male child care counsellors.
4
According to the Berger report, there is compelling evidence that abuse was rampant throughout the 1980s. Some of the
abuse took place at the residence associated with the school, but there were also indications of abuse in a group home run by a
psychologist hired by JHS in 1983. In 1984 one student at group the group home stabbed another to death. At the subsequent
trial, the judge expressed concern about the adequacy of supervision in the group home, stating that the accused "was receiving
what I can only characterize as the most inappropriate form of care and guidance in that foster home". In 1986 one of the male
students at JHS who had resided in the group home committed suicide after sexually abusing his niece at home.
5
The Berger report speaks separately about the period between 1987 and 1990. In January 1987 the student who had
brought the first complaint in the early 1980s attempted suicide after abusing his younger siblings. After his suicide attempt,
the student repeated his allegation of abuse at the hands of a female counsellor. He also admitted that he and other boys had
abused elementary-age girls at the school. Around the same time, another male student was arrested for molesting a young boy.
He stated that he himself had been abused by a child care worker at JHS and stated that he had engaged in sexual activity with
boys and girls at the residence. He listed ten female students whom he had sexually abused and named three other boys who
he said had alleged female students. After these new allegations, the Ministries of Education and Social Services conducted
an investigation, interviewing some 35 students beginning in early 1987. The students interviewed provided names of other
children who they said had been forced to have sex or had forced others to have sex. One member of the investigative team,
in reviewing the findings, identified "a pervasive culture at the residence that required students to submit to a sexual rite of
passage if they were to successfully cohabit with their peers".
6 The Berger report did not go into detail about individual cases; its principal goal was to determine the prevalence of abuse
at the school, not to determine whether any particular resident had been abused. The report stated (at p. 14):
I make no findings here regarding individual cases. I am instead confining myself to stating my finding, applying generally
to the state of affairs at Jericho Hill School, that from the 1950s, extending over about a 35-year period, there was sexual
abuse by some child care staff, sexual abuse by some older children against younger children, and that some of these
younger children (once they became senior students) sexually abused new entrants.
The case histories can be shocking. There is no need to go into them in detail. But they do indicate that sexual abuse at the
school may not entirely have come to an end even in 1987. One former student states that she was assaulted by a female
child care worker from 1981 to 1990. Another former student states she was sexually assaulted many times, from 1980 to
1991. It remains to be seen whether these particular allegations will be made out, but they do indicate that the possibility
of incidents of sexual abuse even after 1987 cannot be dismissed.
In this report I do not go into detail about individual cases. ... I am not ... engaged in determining the impact of abuse in
any individual case, but rather setting out the whole picture.
7
The Berger report found that JHS's response to allegations of abuse was often inadequate, noting, for example, that
"[e]xcept in a few cases, Jericho Hill School failed to report the disclosures to the parents of the boys or the girls, failed to
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identify the student offenders and to remove them from the school, and failed to ensure that the students who had been abused
received appropriate therapy" (p. 9). The report found that "[a]lthough it had responsibility for the management of the school,
the Ministry of Education had no policies and procedures laid down for running a residence for deaf children" (p. 15). It also
noted that in 1978, all students — boys and girls of all ages — were placed together in a single dormitory and observed that
"[i]t is certainly arguable that these arrangements were not in keeping with reasonable standards of care at the time" (p. 16).
8

The Berger report also emphasized the exceptional vulnerability of the children at the school. The report stated (at p. 7):
[T]he vulnerability of the children at Jericho Hill School was the product of their failure to acquire language early; this
meant that they did not have values instilled in them in the same way as hearing children do; it often meant increased
vulnerability to any staff at the school who may have been disposed to abuse the children; it meant that the institution
was more susceptible to the development of a culture of abuse; and it meant that the children usually did not have the
ability or the means to communicate with or complain effectively to parents, teachers, physicians, police or social workers
about sexual abuse.

9 The recommendations of the Berger report were that the province accept responsibility for the abuse that occurred at JHS;
that the province establish a scheme to compensate those who had suffered abuse at the school; and that the compensation scheme
should award compensation, for those claims accepted, in three tiers, with a minimum of $3,000 and a maximum of $60,000.
10
The government responded to the Berger report by acknowledging responsibility for abuse that occurred at JHS. In a
ministerial statement made in June 1995, the Attorney General acknowledged the allegations of sexual abuse at the school,
acknowledged that "[t]he province was responsible for the care and well-being of these people when they were children", and
stated that "[t]o the extent that the province failed them, [it] must see that they are now compensated". The province also
established the Jericho Individual Compensation Program (JICP), which is structured according to the recommendations of the
Berger report. The program is open to students and former students who allege abuse as a result of attending or having attended
the school, and provides for awards according to the three-tier system. As of March 31, 1998, the JICP had heard 49 claims.
11
The respondents commenced this action in January 1998. The suit seeks compensatory and punitive damages on behalf
of a class consisting of:
— all current and former JHS students who have suffered abuse or who failed to receive a proper education while students
of the school
— all family members of current or former JHS students who suffered damage as a result of the abuse of a JHS student
— all family members or others who were themselves abused by current or former JHS students as a result of the prior
abuse of the JHS student
The respondents asserted that the following issues are common to the class:
— whether the defendant breached the standard of care it owed to the plaintiffs between 1950 and 1992
— whether the defendant made negligent, reckless and/or fraudulent misrepresentations regarding the school
— whether the defendant's conduct justified an award of punitive damages and, if so, what amount of punitive damages
is appropriate
(Initially the respondents also asserted that vicarious liability constituted a common issue, but the respondents abandoned their
vicarious liability argument early in the proceedings.)
12
The only issue on this appeal is whether the respondents have satisfied the class certification requirements set out in s.
4 of British Columbia's Class Proceedings Act.
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II. Judgments
13 In the Supreme Court of British Columbia, Kirkpatrick J. denied certification: (1998), 65 B.C.L.R. (3d) 382 (B.C. S.C. [In
Chambers]). First addressing s. 4(1)(a), Kirkpatrick J. found that the statement of claim did not disclose a cause of action based
on misrepresentation, emotional harm and mental suffering, breach of fiduciary duty owed to parents or other third parties, or
educational malpractice. She found, however, that the statement of claim did disclose causes of action based on the claims of
abuse of students, the claims of "secondary" abuse committed by students against other students or third parties, and breach
of fiduciary duty owed to the students. Kirkpatrick J. also found that respondents had stated an identifiable class, as required
by s. 4(1)(b).
14
Kirkpatrick J. rejected the contention, however, that there were issues common to the class as required by s. 4(1)(c).
She addressed each of the asserted common issues in turn. As to the negligence issues, she reasoned that the standard of care
owed by the defendant would not have been constant over the 42-year period identified in the statement of claim and, while
this problem could be partially addressed by subdividing the 42-year period and determining the standard of care for each
subdivision, "[s]uch an approach would not resolve the anticipated problems of individuals who spanned one or more periods,
or whose own individual circumstances changed along with the standard of care during the times in question" (p. 402). Further,
variations in the standard of care would "not necessarily relate only to when the claim is alleged to have arisen, but will likely
depend also on who advances the claim, who is alleged to have perpetrated the wrong, and, perhaps, the nature of the abuse
alleged" (p. 403).
15
Kirkpatrick J. rejected the misrepresentation issues as common to the class for similar reasons, writing that these issues
were "individualistic in the sense that each plaintiff must demonstrate that [he or she] relied upon the defendant's alleged
misrepresentation such that the representation had a real and substantial effect on the individual plaintiff's decision to enrol and
continue to enrol the student at the school" (p. 404).
16
Finally, Kirkpatrick J. rejected the punitive damages issue as common to the class, reasoning that assessing punitive
damages would require an individualized showing on the part of each plaintiff and noting that "the conduct of the defendant in
relation to individual plaintiffs may aggravate or mitigate the assessment of punitive damages, which would fail to be considered
in the determination of entitlement to punitive damages as a common issue" (p. 406). Kirkpatrick J. noted that even if punitive
damages were certified as a common issue, the amount of punitive damages could not be a common issue because traditionally
"[p]unitive damages are [awarded only] if compensatory damages are insufficient to deter or punish the defendant" (p. 406).
The amount of punitive damages, therefore, could not be assessed until individual proceedings were completed.
17
Kirkpatrick J. determined that there were no common issues as required by s. 4(1)(c) and, as there were no common
issues, a class action could not be "the preferable procedure for the fair and efficient resolution of the common issues", as
required by s. 4(1)(d). She conceded, however, that the JICP is not an adequate alternative to judicial resolution of the dispute.
She noted that the JICP limits awards to $60,000, does not compensate family members, and does not provide compensation
for loss of income, opportunity, or future care. Further, the JICP prohibits applicants from being represented by counsel before
the compensation panel. In Kirkpatrick J.'s view, however, the absence of common issues meant that individual litigation was
nonetheless preferable to a class proceeding.
18
The Court of Appeal for British Columbia, per Mackenzie J.A., allowed the appeal, disagreeing with the chambers
judge with respect to commonality and preferability: (1999), 72 B.C.L.R. (3d) 1 (B.C. C.A.). In Mackenzie J.A.'s view, the
chambers judge had erred in failing to recognize the "limited grounds" on which the respondents sought certification. While
he conceded that there were relevant differences amongst the class members, Mackenzie J.A. reasoned that the "duty of the
school to reasonably protect its students from sexual abuse is clear and immutable throughout the period that the school was
in operation" (p. 8). He wrote (at pp. 8-9):
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It is true that the claims of class members may span a period of 42 years and that standards of operation and management of
the school may have changed several times over that lengthy period. Nevertheless, ... the duty of the school to reasonably
protect its students from sexual abuse is clear and immutable throughout the period that the school was in operation. ...
Claimants will not have to prove that the abuse was caused by a particular staff member or other student in the absence
of a claim for vicarious liability. In essence the claims will be based on systemic negligence, the failure to have in place
management and operations procedures that would reasonably have prevented the abuse.
Mackenzie J.A. concluded that the standard-of-care issue — an aspect of both the negligence claim and the fiduciary duty
claim — was common to all those who alleged that they had been sexually abused at JHS. He also found that the preferability
requirement had been satisfied, holding that the JICP was an inadequate alternative.
19
The issue of punitive damages was also common to all those who alleged that they had themselves been abused at JHS,
Mackenzie J.A. concluded. "Any award for punitive damages," he wrote, "should reflect the overall culpability of the defendant.
It does not have to be linked to the harm caused to any particular claimant and does not require individualized assessment."
He continued: "[a] global award can be assessed for the successful class members as a group, and allocated among them as the
trial judge considers appropriate" (p. 17).
20 Mackenzie J.A. rejected, however, the other common issues asserted by the respondents. He rejected abuse claims of a nonsexual nature, finding that non-sexual abuse was not a central concern of the pleadings and that there was some uncertainty as to
whether non-sexual abuse falls within the definition of assault. He also rejected "secondary" abuse claims — that is, abuse by a
JHS student who had himself or herself been abused at the school. On this issue he agreed with the chambers judge that questions
of duty, forseeability, and proximity rendered secondary-abuse claims prohibitively complicated and individualized. Mackenzie
J.A. also rejected the educational malpractice claims, finding no precedent suggesting that such claims could be prosecuted
successfully and stating that "any attempt to litigate these issues in the same class proceedings as the sexual abuse claims would
complicate the proceedings immensely" (p. 15). Finally he rejected claims for family members' emotional harm and suffering
— claims that relied in part on an allegation of negligent misrepresentation, reasoning that the claims were "amorphous" and in
any event "[i]ssues of reliance and causation linking representations to the harm alleged will undoubtedly vary from claimant
to claimant" (p. 16).
21

Ultimately Mackenzie J.A. defined the class as follows:
Students at the Jericho Hill School between 1950 and 1992 who reside in British Columbia and claim to have suffered
injury, loss or damage as a result of misconduct of a sexual nature occurring at the school.

He certified the following questions as common issues:
1. Was the defendant negligent or in breach of fiduciary duty in failing to take reasonable measure in the operation
or management of the school to protect students from misconduct of a sexual nature by employees, agents or other
students at the school?
2. If the answer to common issue no. 1 is "yes", was the defendant guilty of conduct that justifies an award of punitive
damages?
3. If the answer to common issue no. 2 is "yes", what amount of punitive damages is awarded?
22

The appellant now challenges Mackenzie J.A.'s decision, contending that he erred in certifying even the narrower class.

III. Legislation
23

Class Proceedings Act, R.S.B.C. 1996, c. 50

5

4(1) The court must certify a proceeding as a class proceeding on an application under section 2 or 3 if all of the
following requirements are met:
(a) the pleadings disclose a cause of action;
(b) there is an identifiable class of 2 or more persons;
(c) the claims of the class members raise common issues, whether or not those common issues predominate over
issues affecting only individual members;
(d) a class proceeding would be the preferable procedure for the fair and efficient resolution of the common
issues;
.....
(2) In determining whether a class proceeding would be the preferable procedure for the fair and efficient resolution
of the common issues, the court must consider all relevant matters including the following:
(a) whether questions of fact or law common to the members of the class predominate over any questions affecting
only individual members;
(b) whether a significant number of the members of the class have a valid interest in individually controlling
the prosecution of separate actions;
(c) whether the class proceeding would involve claims that are or have been the subject of any other proceedings;
(d) whether other means of resolving the claims are less practical or less efficient;
(e) whether the administration of the class proceeding would create greater difficulties than those likely to be
experienced if relief were sought by other means.
7 The court must not refuse to certify a proceeding as a class proceeding merely because of one or more of the
following:
(a) the relief claimed includes a claim for damages that would require individual assessment after determination
of the common issues;
(b) the relief claimed relates to separate contracts involving different class members;
(c) different remedies are sought for different class members;
(d) the number of class members or the identity of each class member is not known;
(e) the class includes a subclass whose members have claims that raise common issues not shared by all class
members.
IV. Issues
24

Have the respondents satisfied the certification requirements set out in British Columbia's Class Proceedings Act?

V. Analysis
25 The only issue in this case is whether the Court of Appeal erred in granting certification. As the respondents do not crossappeal from the decision of Mackenzie J.A., we need not consider whether certification could have been granted on a broader
basis than was recognized by the Court of Appeal. The only question is whether, given the Court of Appeal's redefinition of the
class and common issues, the certification requirements were met. Those requirements are set out in s. 4 of the British Columbia
6

Class Proceedings Act and are similar to the certification requirements set out in Ontario's class action legislation, which I
discuss at some length in Hollick . These reasons discuss the specifics of the British Columbia certification requirements only
insofar as they differ materially from those set out in s. 5 of the Ontario Class Proceedings Act, 1992, S.O. 1992, c. 6, and only
to the extent that those differences bear directly on my analysis in this case.
26 Not all of the certification requirements are at issue on this appeal. The appellant does not dispute that the respondents have
met the requirements of s. 4(1)(a), (b), and (e) — that is, the appellant does not dispute that the pleadings disclose a cause of
action, that the respondents have stated an identifiable class, and that the respondents would serve as satisfactory representatives
of the class. The issues in dispute are whether there are questions common to the class, as required by s. 4(1)(c), and whether
a class proceeding would be the preferable procedure for the fair and efficient resolution of the common issues, as required
by s. 4(1)(d).
27
In my view, both the commonality and preferability requirements are satisfied in this case. With regard to commonality,
I agree with Mackenzie J.A. that all class members share an interest in the question of whether the appellant breached a duty
of care. On claims of negligence and breach of fiduciary duty, no class member can prevail without showing duty and breach.
Resolving those issues, therefore, is "necessary to the resolution of each class member's claim": Western Canadian Shopping
Centres Inc. v. Dutton, 2001 SCC 46 (S.C.C.), at para. 39. Accordingly I would conclude that Mackenzie J.A. was correct to
find that the issues of duty and breach are common to the class.
28 The appellant concedes that none of the class members can prevail without showing that the appellant's conduct fell below
an acceptable standard, but contends that the nature of the required showing is inescapably individualistic and not amenable
to resolution in general terms applicable to all class members. The appellant does not dispute Mackenzie J.A.'s statement that
the "duty of the school to reasonably protect its students from sexual abuse is clear and immutable throughout the period that
the school was in operation". However in the appellant's view, "[t]he result of this litigation depends not on the definition
of the standard of care, but rather the application of that standard to the facts found in respect of the circumstances of each
claimant" (Appellant's factum, at para. 64 (emphasis in original)). The appellant argues that in this case "[l]iability turns not on
the breach of a standard of care in the abstract, but on whether the standard of care was breached with respect to the school's
supervision of the particular class member in a way that contributed materially to his/her abuse" (Appellant's factum, at para.
64). The theory of the appellant is essentially that the Court of Appeal was able to find a common issue within the meaning of
s. 4(1)(c) only by framing the commonality between the class members in overly general terms.
29
There is clearly something to the appellant's argument that a court should avoid framing commonality between class
members in overly broad terms. As I discussed in Western Canadian Shopping Centres Inc., supra, at para. 39, the guiding
question should be the practical one of "whether allowing the suit to proceed as a representative one will avoid duplication of
fact-finding or legal analysis". It would not serve the ends of either fairness or efficiency to certify an action on the basis of
issues that are common only when stated in the most general terms. Inevitably such an action would ultimately break down
into individual proceedings. That the suit had initially been certified as a class action could only make the proceeding less fair
and less efficient.
30
I cannot agree, however, that such are the circumstances here. As Mackenzie J.A. noted, the respondents' argument is
based on an allegation of "systemic" negligence — "the failure to have in place management and operations procedures that
would reasonably have prevented the abuse". The respondents assert, for example, that JHS did not have policies in place to
deal with abuse, and that JHS acted negligently by placing all residential students in one dormitory in 1978. These are actions
(or omissions) whose reasonability can be determined without reference to the circumstances of any individual class member.
It is true that the respondents' election to limit their allegations to systemic negligence may make the individual component of
the proceedings more difficult; clearly it would be easier for any given complainant to show causation if the established breach
were that JHS had failed to address her own complaint of abuse (an individualized breach) than it would be if, for example,
the established breach were that JHS had as a general matter failed to respond adequately to some complaints (a "systemic"
breach). As Mackenzie J.A. wrote, however, the respondents "are entitled to restrict the grounds of negligence they wish to
advance to make the case more amenable to class proceedings if they choose to do so" (p. 9).
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31 In arguing that the necessary inquiry is inescapably individualistic, the appellant's principal contention is that the relevant
standard of care, if framed at the appropriate level of specificity, would have varied over time. I am not persuaded that this
should be an obstacle to the suit's proceeding as a class action. It is true that there has been a "dramatic ... evolution" in law
relating to sexual abuse between 1950 and 1992 and it is quite possible that the nature of a school's obligations to its students has
changed over time. However, courts have often allowed class actions to proceed in similar circumstances: see, e.g., Anderson v.
Wilson (1999), 44 O.R. (3d) 673 (Ont. C.A.) (certifying class action for medical malpractice even though the action "concern[ed]
allegations of a general practice over a number of years falling below acceptable standards" (p. 683)); Chace v. Crane Canada
Inc. (1996), 26 B.C.L.R. (3d) 339 (B.C. S.C. [In Chambers]) (certifying class action for negligent manufacture and sale over 11year period on grounds that, if the defendant were "partially successful in its defence and ultimately found to have been negligent
over part of the period only, that result c[ould] be accommodated in the answer to the common question" (p. 347)); Endean
v. Canadian Red Cross Society (1997), 148 D.L.R. (4th) 158 (B.C. S.C.) (certifying class action for negligence and spoliation
over four-year period notwithstanding defendant's argument that "the standard of care would have been in flux throughout the
material time" (p. 168)).
32 That the standard of care may have varied over the relevant time period simply means that the court may find it necessary
to provide a nuanced answer to the common question. The structure of the Berger report, which explicitly divides the years
between 1982 and 1991 into three discrete subperiods, suggests that such an approach would not be infeasible. I further note
that the Class Proceedings Act contemplates the possibility of subclasses and that the court may amend the certification order
at any time: see s. 6(1) (permitting court to recognize subclasses under certain conditions); s. 7(e) (stating that the court "must
not refuse to certify a proceeding as a class proceedings merely because ... the class includes a subclass whose members have
claims that raise common issues not shared by all class members"); s. 8(3) (stating that "[t]he court, on the application of a
party or class member, may at any time amend a certification order"); s. 10(1) (stating that "[w]ithout limiting section 8(3), at
any time after a certification order is made ..., the court may amend the certification order"). In my view the Class Proceedings
Act provides the court with ample flexibility to deal with limited differentiation amongst the class members as and if such
differentiation becomes evident.
33
As the Court of Appeal noted (at p. 9), it is in fact quite likely that there will be relevant differences between the class
members:
Limiting the ground of liability to systemic negligence does not eliminate all differences among class members. As the
Berger report noted, the duty owed may vary over time depending upon the state of knowledge of those in charge of
the school, the reasonably informed educational standards and policies of the day, the measures implemented to prevent
abuse and other factors. At the end of the case, liability could be imposed for abuse during certain periods of the school's
operation and not in others. It is conceivable that liability might be differentiated in other ways, for example abuse inflicted
by staff but not by other students.
For the reasons stated above, however, I agree with Mackenzie J.A. that these differences are not insurmountable. In any event
I question the extent to which differences between the class members should be taken into account at this stage. The British
Columbia Class Proceedings Act explicitly states that the commonality requirement may be satisfied "whether or not [the]
common issues predominate over issues affecting only individual members": s. 4(1)(c). (This distinguishes the British Columbia
legislation from the corresponding Ontario legislation, which is silent as to whether predominance should be a factor in the
commonality inquiry.) While the British Columbia Class Proceedings Act clearly contemplates that predominance will be a
factor in the preferability inquiry (a point to which I will return below), it makes equally clear that predominance should not
be a factor at the commonality stage. In my view the question at the commonality stage is, at least under the British Columbia
Class Proceedings Act, quite narrow.
34
As noted above, Mackenzie J.A. certified as common not only the standard-of-care issue but also the punitive damages
issues. Here, too, I agree with his reasoning. In this case resolving the primary common issue — whether JHS breached a duty
of care or fiduciary duty to the complainants — will require the court to assess the knowledge and conduct of those in charge
of JHS over a long period of time. This is exactly the kind of fact-finding that will be necessary to determine whether punitive
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damages are justified: see, e.g., Endean, supra, at para. 48 ("An award of punitive damages is founded on the conduct of the
defendant, unrelated to its effect on the plaintiff."). Clearly, the appropriateness and amount of punitive damages will not always
be amenable to determination as a common issue. Here, however, the respondents have limited the possible grounds of liability
to systemic negligence — that is, negligence not specific to any one victim but rather to the class of victims as a group. In my
view the appropriateness and amount of punitive damages is, in this case, a question amenable to resolution as a common issue:
see Chace, supra, at para. 30 (certifying punitive damages as a common issue on the grounds that the plaintiffs' negligence claim
was "advance[d] ... as a general proposition" rather than by reference to conduct specific to any one plaintiff).
35 The question remains whether a class action would be the preferable procedure. Here I would begin by incorporating my
discussion in Hollick as to the meaning of preferability: see Hollick, supra, at paras. 28-31. While the legislative history of the
British Columbia Class Proceedings Act is of course different from that of the corresponding Ontario legislation, in my view
the preferability inquiry is, at least in general terms, the same under each statute. The inquiry is directed at two questions: first,
"whether or not the class proceeding [would be] a fair, efficient and manageable method of advancing the claim", and second,
whether the class proceedings would be preferable "in the sense of preferable to other procedures": Hollick, at para. 28. I would
note one difference, however, between the British Columbia Class Proceedings Act and the corresponding Ontario legislation.
Like the British Columbia legislation, the Ontario legislation requires that a class action be "the preferable procedure" for the
resolution of the common issues: see Ontario Class Proceedings Act, 1992, s. 5(1)(d); British Columbia Class Proceedings
Act, s. 4(1)(d). Unlike the Ontario legislation, however, the British Columbia legislation provides express guidance as to how
a court should approach the preferability question, listing five factors that the court must consider: see s. 4(2). I turn, now, to
these factors.
36 The first factor is "whether questions of fact or law common to the members of the class predominate over any questions
affecting only individual members": s. 4(2)(a). As I noted above, it seems likely that there will be relevant differences between
class members here. It should be remembered, however, that as the respondents have limited their claims to claims of "systemic"
negligence, the central issues in this suit will be the nature of the duty owed by JHS to the class members and whether that
duty was breached. Those issues are amenable to resolution in a class proceeding. While the issues of injury and causation
will have to be litigated in individual proceedings following resolution of the common issue (assuming the common issue is
decided in favour of the class, or at least in favour of some segment of the class), in my view the individual issues will be a
relatively minor aspect of this case. There is no dispute that abuse occurred at the school. The essential question is whether the
school should have prevented the abuse or responded to it differently. I would conclude that the common issues predominate
over those affecting only individual class members.
37
The second factor is "whether a significant number of the members of the class have a valid interest in individually
controlling the prosecution of separate actions", and the third is "whether the class proceeding would involve claims that are or
have been the subject of any other proceedings": s. 4(2)(b), (c). On these factors I would note again that no class member will
be able to prevail without making an individual showing of injury and causation. Thus it cannot be said that allowing this suit
to proceed as a class action will force complainants into a passive role. Each class member will retain control over his or her
individual action, and his or her ultimate recovery will be determined by the outcome of the individual proceedings on injury
and causation (assuming, again, that the common issue is resolved in favour of the class). Further there is little evidence here
to suggest that any significant number of class members would prefer to proceed individually.
38 I turn next to the fourth factor, which asks "whether other means of resolving the claims are less practical or less efficient":
s. 4(2)(d). On this point I would agree with the Court of Appeal that individual actions would be less practical and less efficient
than would be a class proceeding. As Mackenzie J.A. noted (at pp. 9-10), "[i]ssues related to policy and administration of
the school, qualification and training of staff, dormitory conditions and so on are likely to have common elements". Further,
"[t]he overall history and evolution of the school is likely to be important background for the claims generally and it would
be needlessly expensive to require proof in separate cases" (p. 10). I would also agree with Mackenzie J.A. (and indeed with
Kirkpatrick J.) that the JICP does not provide an adequate alternative to a class action. Amongst other limitations, the JICP
program limits the recovery of any one complainant to $60,000, and it does not permit complainants to be represented by counsel
before the panel. The JICP simply cannot be said to be an adequate alternative to a class proceeding.
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39
The final factor is "whether the administration of the class proceeding would create greater difficulties than those likely
to be experienced if relief were sought by other means": s. 4(2)(e). On this point it is necessary to emphasize the particular
vulnerability of the plaintiffs in this case. The individual class members are deaf or blind or both. Litigation is always a difficult
process but I am convinced that it will be extraordinarily so for the class members here. Allowing the suit to proceed as a class
action may go some way toward mitigating the difficulties that will be faced by the class members. I am in full agreement,
therefore, with Mackenzie J.A.'s conclusion that "[t]he communications barriers faced by the students both at the time of the
assaults alleged and currently in the litigation process favour a common process to explain the significance of those barriers and
to elicit relevant evidence." As he wrote, "[a] group action should assist in marshalling the expertise required to assist individual
students in communicating their testimony effectively" (p. 9).
40
I conclude that the respondents have satisfied the certification requirements set out in s. 4 of the British Columbia Class
Proceedings Act.
41

The appeal is dismissed. The respondents shall have costs throughout.
Appeal dismissed.
Pourvoi rejeté.
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1
In 1984, George Orwell foresaw a bleak future in which the only relief for the oppressed proletariat was the prospect of
being lifted out of their misery by winning the colossal state-run lottery:
The Lottery, with its weekly pay-out of enormous prizes, was the one public event to which the proles paid serious attention.
It was probable that there were some millions of proles for whom the Lottery was the principal if not the only reason
for remaining alive. It was their delight, their folly, their anodyne, their intellectual stimulant. Where the Lottery was
concerned, even people who could barely read and write seemed capable of intricate calculations and staggering feats of
memory. There was a whole tribe of men who made a living simply by selling systems, forecasts, and lucky amulets. 1
2 Once illegal in Canada, lotteries have become big business for governments. Realizing that they could be a useful way of
raising money without overt taxation, governments decided that lotteries were not such a bad thing after all, if they could be
controlled by the state and if the profits flowed to the treasury. The "numbers game", formerly orchestrated by shady gangsters
collecting slips and distributing cash in seedy neighbourhoods, is now played in thousands of convenience stores across the
nation.
3 In this proposed class action, the plaintiff, Mr. Loveless, claims that the Ontario Lottery and Gaming Corporation ("OLG")
failed to protect Ontarians from fraud committed by the retailers who are largely responsible for the sale and redemption of
tickets. There is a factual basis for this complaint. Mr. Loveless points to several documented legal cases of fraud, to a report
of the Ontario Ombudsman, and to OLG's own records of fraudulent activity within its retailer network. He seeks certification
of this action as a class proceeding under the Class Proceedings Act, 1992, S.O. 1992, c. 6 (the "C.P.A.").
Background
4
OLG is an agency of the Ontario government and is responsible for conducting and managing lottery games, resort and
community casinos, electronic bingo and racetrack slot machine operations. It is the successor to the Ontario Lottery Corporation
(the "OLC"), which was created in 1975 and which merged with the Ontario Casino Corporation in 2000.
5
The Ontario Lottery and Gambling Corporation Act, 1999, S.O. 1999, c. 12, Sched. L, directs that the proceeds of
OLG's lottery and gaming operations be paid into the Consolidated Revenue Fund, for appropriation by the Legislature for a
1

variety of worthwhile causes, including the support of provincial hospitals, sport, recreational and cultural activities, charitable
organizations and non-profit corporations, and other government programs, such as health care and education.
6 Since the inception of the lottery in Ontario, more than ten billion tickets have been sold, yielding $53 billion in revenues.
OLG's lottery operations generate nearly $3 billion in revenue annually. In OLG's most recent fiscal year, 2009-10, about $1.5
billion was paid to customers as prizes and, after operating expenses, over $800 million was reported as net income and remitted
as required by the statute.
7
Ontarians are avid consumers of lottery products of all kinds. It has been estimated that over 60 per cent of Ontario adult
residents are lottery players. About 25 per cent of adult Ontario residents play the lotteries weekly.
8
Lottery games offered by OLG have varied over the years and include "on-line" games such as Lotto 6/49, Super 7 and
Lotto Max (which are run across Canada on a national basis by the Interprovincial Lottery Corporation), provincial on-line
games such as Lottario, sports betting games such as Pro-Line, and numerous instant ticket games.
9 Most of the lottery products sold by OLG are delivered through a network of thousands of retailers who sell lottery tickets,
and also redeem lower value prizes directly at their retail locations. The generation of tickets, and the subsequent validation of
tickets by scanning a ticket to determine its value (where a player chooses to check his or her ticket in this manner), is carried
out through a series of terminals at retail locations. Through this retail network, OLG processes hundreds of millions of separate
ticket purchases and redemptions each year.
10
The retailers who sell OLG's products include everything from "Mom and Pop" convenience stores to large grocery
chains. The majority of retailers (50-60%) are convenience stores.
11
In Canada, and in most other jurisdictions, lottery tickets are purchased anonymously. No record is created at the time
of purchase to identify the purchaser. Lottery tickets are, in effect, "bearer documents", which makes it very difficult to prove
that a ticket actually belongs to the person who is trying to redeem it. As there is no record of the actual purchaser of a lottery
ticket, the payment of a prize is generally made to the person with physical possession of the winning ticket.
12 Over the more than thirty years at issue in this action, the security procedures that OLG has used to process and validate
wins have changed from time to time. These processes have also varied at any given time, depending upon the value of the
prize being claimed.
13 At the retail level, terminals provided to the retailer by OLG are used to verify that a ticket is a winner and, as of November
2006, retail terminals printed a validation receipt which was provided to the holder of the ticket. Retailers are only able to
pay out prizes below a certain specified dollar threshold. This has varied over time. For many years, the dollar threshold was
$300.00 for on-line games and $200.00 for instant games. The dollar thresholds for both games were increased in November
2003 to $990, and in March 2007 to $999.90.
14
For winning tickets with a prize value above the applicable threshold, winners were instructed to go to the OLG Prize
Offices in Toronto, or to mail the ticket into OLG Sault Ste. Marie Prize Centre, to collect their prize. To verify the claimant's
entitlement to the ticket, OLG staff at the Prize Office asked the claimant to confirm that he or she was the rightful sole owner of
the ticket and the claimant was required to provide acceptable identification. In the absence of any other information (including
other names on the ticket, damage to the ticket, the ticket being on hold, knowledge of a dispute), OLG would generally accept
the claimant's verbal response and pay the prize.
15
For winning tickets that were considered "major wins" (i.e., above $10,000 or $50,000, depending upon the time in
question), OLG applied an enhanced level of scrutiny. This included computer validation processes, manual examinations
by trained OLG personnel, and an interview of the claimant to assess the legitimacy of the claimant's entitlement to the
winning ticket. Again, absent evidence to the contrary, raising doubts or suspicions concerning the legitimacy of the claimant's
entitlement, claimants were considered to be the lawful owners of the tickets in their possession.
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16
OLG has also had a policy that applied to wins by "insiders" of OLG. That policy has been in existence for many years,
and it has been amended from time to time. In 1996, OLG amended its "insider" win policy to include retailers within those
caught by the policy.
17 In general terms, after 1996, where an OLG insider claimed a prize greater than the dollar threshold ($10,000 or $50,000)
set by the policy, the policy provided that additional investigation and due diligence checks were to be performed by OLG Staff
before a prize was to be paid. The precise nature and scope of the investigation has differed throughout the relevant period.
Exposure of Retailer Lottery Fraud in Ontario
Winston had nothing to do with the running of the Lottery, which was managed by the Ministry of Plenty, but he was aware
(indeed everyone in the party was aware) that the prizes were largely imaginary. Only small sums were actually paid out,
the winners of the big prizes being non-existent persons. In the absence of any real intercommunication between one part
of Oceania and another, this was not difficult to arrange. 2
18
Unlike Orwell's lottery, OLG's lotteries actually do dispense real money to real people — massive amounts of money.
Money that does, in fact, make people wealthy beyond their wildest dreams. And where there are massive amounts of money,
there always have been, and there always will be, people who are prepared to break the law to get a piece of the winnings.
19
With millions of dollars up for grabs in the lotteries every week, and with no reliable method of proof of a winner other
than possession of a ticket, it is not surprising that some unscrupulous people have attempted to misappropriate winning tickets.
Nor is it surprising that OLG "insiders", including some retailers, who operated the cashier's wicket for the prize redemption
process, were at the forefront of the frauds.
20
The CBC exposed the problem of insider fraud within OLG in a program entitled "Luck of the Draw" that aired on the
fifth estate on October 25, 2006. The program suggested that OLG insiders had been winning prizes at statistically incredible
rates and claimed that OLG had failed to implement security measures to protect its customers from retailer fraud.
21
The fifth estate documented the case of a man called Bob Edmonds, who had submitted his lottery ticket to a retailer
for validation. Although he heard the validation machine emit a jingle associated with a winning ticket, the retailer gave him
only a free ticket. In actuality, his ticket entitled Mr. Edmonds to a $250,000 prize. The retailer pocketed Mr. Edmonds' ticket
and attended at OLG's offices to claim the winning prize for herself. Although OLG's staff had many grounds upon which to
doubt the retailer's claim that she was the rightful owner of Mr. Edmonds' winning ticket, including the fact that Mr. Edmonds
had himself contacted OLG about the matter, OLG paid the prize money to the retailer. Only after the Ontario Provincial Police
arrested and charged the husband and wife operators of the variety store did OLG suspend the store's privileges to sell lottery
tickets, but it did not take any other steps to recover the monies or to compensate poor Mr. Edmonds. Mr. Edmonds commenced
an action against the retailers and OLG in the Superior Court of Justice. The court held that OLG owed a duty of care to
Mr. Edmonds, finding that it was "reasonably foreseeable that a retailer could attempt to gain some unfair advantage over a
customer": Edmonds v. Laplante (March 14, 2005), Doc. 02/CV-226280 (Ont. S.C.J.). Mr. Edmonds settled with the retailers
for $150,000 and, following the Court's ruling that OLG owed to him a duty of care, he settled with OLG for $200,000.
22

Mr. Edmonds' case was by no means unique. For example:
• In 1993, a retailer claimed a $400,000 lottery prize won as a result of a lottery ticket that he had co-purchased with a
customer named Paul Rutherford. Mr. Rutherford commenced legal proceedings to recover his half interest in the proceeds;
the retailer, however, filed for bankruptcy. Subsequently, Mr. Rutherford pursued an action against OLG's predecessor, the
OLC, asserting that it had failed to investigate the retailer's claim to the prize money and to pursue her once it knew of his
claim. OLC denied it had such duties. The court determined that OLC had a duty to act as a "prudent payor" and failed
to fulfill that duty: Rutherford v. Ontario Lottery Corporation (17 July 2001), Brantford 401/99 (Ont. S.C.J.). The court
was also critical of the fact that OLC had not, after learning of the alleged fraud, pursued the retailer to recover the prize
money pursuant to the standard indemnity agreement she had signed in exchange for her prize money.
3

• In 2003, the sister of a convenience store manager in Burlington, whose parents also worked in the store, presented OLG
with a winning Super 7 free play ticket for $12,500,000. Despite having good cause to doubt the authenticity of the retailer's
claim, OLG paid the $12,500,000 prize. After the Ontario Provincial Police, in the fall of 2010, laid charges of fraud and
money laundering against the retailer, her brother, and their father, OLG eventually identified the rightful owner and paid
the $12.5 million. The media had never been notified about the retailer's lottery win, notwithstanding OLG's policy that
wins be publically announced. It is not clear why OLG did not follow its own corporate protocol in this instance.
• In 2003 a retailer in Orillia submitted a $250,000 winning ticket to OLG for validation — the true owner was later
identified and the retailer was charged with fraud.
• In 2004, a customer validated a Lotto 6/49 ticket at a Toronto retail location and was advised by the retailer that the ticket
was worth only $10. The retailer claimed, as his own, what was in reality a $5,700,000 prize and collected the prize money
from OLG. After the fraud was discovered, OLG paid the prize to the true winner.
23
The fifth estate program caused public outrage and indignation. It brought the integrity of OLG's lottery operations into
question. The next day, October 26, 2006, the Ontario Ombudsman announced that he was commencing an investigation into
how OLG protects its customers from fraud and how it responds to complaints of fraud.
24
In March 2007, the Ombudsman released his report, entitled A Game of Trust: An Investigation into the Ontario Lottery
and Gaming Corporation's Protection of the Public from Fraud and Theft. The report was a broad indictment of OLG's fraud
protection system. It reported that OLG insiders, including retailers, had won a disproportionate number of prizes, including
major prizes, that OLG had paid out millions of dollars to fraudulent claims, that OLG was aware of the problem of insider fraud
and that it did not have adequate measures in place to prevent such fraud. The Ombudsman made a total of 23 recommendations,
20 of which were directed to OLG and three to the government.
25
OLG had, in fact, taken some measures to improve its security prior to the release of the Ombudsman's report. These
included improvements to its in-store terminals and to its in-store ticket validation processes, including a procedure that "froze"
the retailer's terminal where the ticket inserted showed an on-line win greater than $50,000. The terminal would not be unfrozen
until the OLG call centre had spoken to and identified the customer.
26
Shortly after the fifth estate program was aired, OLG retained the consulting firm KPMG to review its policies and
procedures relating to insider activities in the sale, purchase and redemption of lottery tickets. KPMG ultimately delivered three
reports, making recommendations for improvements in OLG's policies and procedures. There were some 40 recommendations,
many of which overlapped with recommendations made by the Ombudsman. All of KPMG's recommendations were
implemented by OLG, many soon after they were made.
27 OLG agreed to report to the Ombudsman, on a periodic basis, concerning its progress in implementing the Ombudsman's
recommendations. This culminated in a report, in September 2009, summarizing the changes that had been implemented by
OLG between November 2006 and March 2008. These included the appointment of an new senior executive team and significant
measures to address the problem of retailer fraud and to respond to customer complaints relating to fraud.
28 OLG has continued to make improvements in its policies and systems. In 2008, it commissioned the Deloitte consulting
firm to undertake a study of insider wins. Since 2009, OLG has announced a number of initiatives to enhance the security of the
lotteries, including, in November 2009, banning retailers from purchasing lottery tickets in their own stores or redeeming tickets
in their own stores and, in April 2009, banning OLG employees from playing lotteries altogether. In addition, OLG has turned
over about 260 major retailer win files (wins in excess of $10,000) to the OPP. This has resulted in three charges being laid.
29 By September 2009, the Ombudsman had expressed himself satisfied with OLG's implementation of the recommendations
made in his report. For this reason, the plaintiff has selected 2009 as the cut-off date for the class period.
The Plaintiff's Claim
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30
The proposed representative plaintiff, Donald Loveless, lives in Ontario. He and his wife have been regular purchasers
of lottery tickets since 1975, playing Lotto 6/49, Lottario, and other games, including instant "scratch and win" tickets. They
normally purchase up to fifteen tickets every week and he estimates that since 1975 he and his wife have spent $50,000 on
lotteries. He does not state his total winnings, but he does say that neither he nor his wife have ever won more than $10 on a ticket.
31

Mr. Loveless says that he has had personal experience with retailer fraud. He deposes:
On two occasions that my wife and I can remember, both she and I were positive that we had chosen at least five winning
numbers on the Lotto 6/49 draw, but were told by the retail clerk validating our ticket that we had only three winning
numbers. On another occasion when we were sure that we had chosen five winning numbers, we were told by the clerk
that the machine had failed to sound any music and that our tickets were therefore not winning tickets. ...

32 On cross-examination concerning the first incident, Mr. Loveless admitted that he may have been wrong in his belief that he
had five winning numbers and that he had not complained to the retailer or OLG. Nor did he complain about the second incident.
33
Another affiant on behalf of the plaintiff, Angela Miller, deposes that she has purchased numerous tickets and believes
that in 2006, she presented five lottery tickets to an attendant at a gas station in Scarborough. When the attendant scanned the
tickets into a terminal used to identify winning tickets, one triggered the alarm, indicating that it was a winning ticket. She
claims that when she asked for the ticket back, the attendant refused and, although she was outraged, she left the store. She
later complained to OLG, but obtained no satisfaction, because she could not recall the exact date of the alleged theft. She
claims that in 2009, she discovered that the gas station attendant had purchased his own store and she believes that he used
her winnings to purchase that store.
34
Counsel for the proposed class deposes that his firm has been contacted by over 800 potential class members, who have
expressed a wide range of complaints, ranging from the theft by retailers of free tickets awarded as prizes to stealing of major
prizes. Attached to the affidavit are extracts from communications to class counsel by some of these individuals. Many of them
express beliefs that retailers had refused to properly redeem their prizes.
35
The plaintiff complains that OLG had actual knowledge of the potential for retailer fraud and that there were numerous
deficiencies in OLG's policies, procedures and equipment which enabled retailers to perpetrate frauds on its customers. These
deficiencies include:
• failing to educate consumers on the importance of signing their tickets before submitting them for validation;
• failing to provide sufficient self-checking machines, which would enable a customer to check whether she or he had a
winning ticket without presenting it to the retailer;
• failing to design the retailer display terminal so as to ensure that the customer was able to see the screen, and their ticket,
at all times;
• failing to ensure that on identification of a winning ticket the terminal emitted a clearly audible signal;
• failing to have adequate policies to prevent and detect retailer fraud and to respond to complaints of fraud; and
• failing to adequately define, identify and record the identities of insiders.
The Plaintiff's Proposal
36
The plaintiff proposes a rather unique and unprecedented approach to compensation. The litigation plan, which I will
discuss in more detail below, proposes that individual claims of class members who suspect they have been the victim of
fraud can be determined by arbitration after the common issues have been resolved. The plaintiff anticipates that this will be
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a relatively small number of individuals, with small or modest claims, where the claimant's evidence is not particularly strong
and that claimants with larger claims and strong evidence will likely opt out of the class action.
37
There is no indication in the litigation plan of whether the common issues judge is to determine the aggregate liability
of OLG to the class or how that might be accomplished.
38
In his factum on certification, plaintiff's counsel proposes that OLG will conduct a special "free" lottery as a means
of paying "reparations" to the class. To be eligible to participate, class members will be required to purchase a ticket to any
of OLG's existing lotteries. The plaintiff says that by permitting players to participate in this "special" lottery, OLG "will be
able to afford those class members the opportunity to recover a chance at winning that they may have been deprived of in
the past, knowingly or not." The plaintiff goes on to say that this special lottery "will also permit OLG to compensate class
members without becoming mired in the difficult exercise of quantifying damages arising from lost opportunities." At the
hearing, counsel for the plaintiff suggested that the profits of this special lottery could be distributed cy pres to a deserving
group, such as "Gamblers Anonymous".
The Test for Certification
39

The requirements for certification are expressed in s. 5 of the C.P.A.:
(1) The court shall certify a class proceeding on a motion under section 2, 3 or 4 if,
(a) the pleadings or the notice of application discloses a cause of action;
(b) there is an identifiable class of two or more persons that would be represented by the representative plaintiff or
defendant;
(c) the claims or defences of the class members raise common issues;
(d) a class proceeding would be the preferable procedure for the resolution of the common issues; and
(e) there is a representative plaintiff or defendant who,
(i) would fairly and adequately represent the interests of the class,
(ii) has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on
behalf of the class and of notifying class members of the proceeding, and
(iii) does not have, on the common issues for the class, an interest in conflict with the interests of other class
members.

40
These criteria were aptly summed up in Sauer v. Canada (Minister of Agriculture), [2008] O.J. No. 3419 (Ont. S.C.J.)
at para. 14:
[t]here must be a cause of action, shared by an identifiable class, from which common issues arise that can be resolved
in a fair, efficient and manageable way that will advance the proceeding and achieve access to justice, judicial economy
and the modification of behaviour of wrongdoers.
41
This observation neatly links the s. 5 test with the goals of class proceedings, while making the point that the resulting
action must be a fair, efficient and manageable way of achieving those goals.
42
It is well-settled that the provisions of s. 5(1) should be generously construed so as to promote access to justice, judicial
efficiency and behaviour modification, as envisioned by the C.P.A.: Cloud v. Canada (Attorney General) (2004), 73 O.R. (3d)
401, [2004] O.J. No. 4924 (Ont. C.A.) at paras. 37-39, leave to appeal denied, [2005] S.C.C.A. No. 50 (S.C.C.); Hollick v.
Metropolitan Toronto (Municipality), [2001] 3 S.C.R. 158 (S.C.C.) at paras. 14-16; Pearson v. Inco Ltd. (2005), 78 O.R. (3d)
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641, [2005] O.J. No. 4918 (Ont. C.A.), ("Pearson") at paras. 3 and 44, rev'g (2004), 44 C.P.C. (5th) 276, [2004] O.J. No. 317
(Ont. Div. Ct.), which had aff'd (2002), 33 C.P.C. (5th) 264, [2002] O.J. No. 2764 (Ont. S.C.J.), leave to appeal to S.C.C. denied,
[2006] S.C.C.A. No. 1 (S.C.C.).
43

I will now examine this action in light of each of the components of the test.

Cause of Action
44
The plaintiff asserts causes of action in negligence, contract, fiduciary duty, misrepresentation and fraudulent
misrepresentation. For the purpose of this proceeding, OLG does not dispute that the claims in negligence and breach of contract
meet the "plain and obvious" test in Hunt v. T & N plc, [1990] 2 S.C.R. 959, [1990] S.C.J. No. 93 (S.C.C.) at para. 33.
45
Counsel for the plaintiff stated that he will not seek certification of the claims for breach of fiduciary duty and
misrepresentation. This was an appropriate concession. In light of the decision of the Supreme Court of Canada in Elder
Advocates of Alberta Society v. Alberta, 2011 SCC 24, [2011] S.C.J. No. 24 (S.C.C.), the claim that OLG owes a fiduciary
duty to its customers is unlikely to meet the "plain and obvious test". The claim for misrepresentation is unlikely to be certified
because the alleged representation ("that the lottery was a simple, efficient, honest, fair and foolproof lottery where anyone
could win by the simple purchase of a ticket") was not expressed in any single fashion and was made in a variety of forms over
a lengthy class period. As well, it would be impossible to establish proof of reliance on the representation on a class-wide basis.
Identifiable Class
46

The plaintiff proposes the following classes:
(a) all persons who have bought lottery tickets from OLG between the years 1975 and 2009; and
(b) a sub-class consisting of all persons who bought lottery tickets from OLG between the years 1975 and 2009 and who
were deprived of prizes

47
The class period starts in 1975, when lotteries were introduced in Ontario, and ends in 2009, when the Ombudsman
expressed himself satisfied by the efforts by OLG to address the issue of retailer fraud.
48 The evidence suggests that during this 34-year period, more than ten billion lottery tickets were sold to millions of people.
Based on the simple statistic that slightly more than 60% of residents of Ontario have played the lottery and will continue to
do so, it is reasonable to assume that the class could be in the range of 10 million adults, including people who now live in
other jurisdictions or who are deceased.
49 There is no specific evidence of how many members of the class have been victims of retailer fraud, but it is acknowledged
that the proportion will be very small. Most people in the class will have no idea whether they have been victims of fraud. Still
others may suspect that they have been defrauded by a retailer, but will have no way of proving it.
50
The purpose of the class definition was set out by Winkler J., as he then was, in Bywater v. Toronto Transit Commission
(1998), 27 C.P.C. (4th) 172, [1998] O.J. No. 4913 (Ont. Gen. Div.), at para. 10:
(a) to identify persons who have a potential claim for relief against the defendants;
(b) to define the parameters of the lawsuit so as to identify those persons who are bound by the result; and
(c) to describe who is entitled to notice of certification.
51 In Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46, [2001] 2 S.C.R. 534 (S.C.C.) Chief Justice McLachlan
set out, at para. 38, the importance of a clear definition of the class:
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While there are differences between the tests, four conditions emerge as necessary to a class action. First, the class must
be capable of clear definition. Class definition is critical because it identifies the individuals entitled to notice, entitled to
relief (if relief is awarded), and bound by the judgment. It is essential, therefore, that the class be defined clearly at the
outset of the litigation. The definition should state objective criteria by which members of the class can be identified. While
the criteria should bear a rational relationship to the common issues asserted by all class members, the criteria should not
depend on the outcome of the litigation. It is not necessary that every class member be named or known. It is necessary,
however, that any particular person's claim to membership in the class be determinable by stated, objective criteria.
52 As the Chief Justice noted, there must be a rational relationship between the class, the causes of action, and the common
issues. The class must not be unnecessarily broad or over-inclusive: Pearson, above, at para. 57.
53
The proposed class in this case is composed of as many as 10 million people, the vast majority of whom have never
been affected by retailer fraud. Plaintiff's counsel says that this is an inevitable consequence of the nature of the injury in this
case — the victims of the fraud do not know that they have been victimized. He says that the class must be broadly defined
because there is no reasonable way to limit it.
54
There is no rational connection between the class and the common issues because only a small fraction of the class —
described at the hearing as a needle in a haystack — have actually suffered a loss as a result of retailer fraud. The class is overly
broad. It includes people who cannot possibly have an interest in the outcome of the litigation and they should not be bound
by a decision on the common issues.
55
The proposed sub-class, people who have bought lottery tickets "and were deprived of prizes", suffers from three flaws.
First, it is impermissibly broad, because it includes persons who were deprived of prizes for reasons other than retailer fraud
(for example, theft by third parties).
56 Second, it is merits-based — to determine whether a person is a member of the sub-class, it is first necessary to determine
whether they have been "deprived" of a prize: Markson v. MBNA Canada Bank, 2007 ONCA 334, 85 O.R. (3d) 321 (Ont. C.A.)
at para. 19, rev'g (2005), 78 O.R. (3d) 38 (Ont. Div. Ct.), aff'g (2004), 71 O.R. (3d) 741 (Ont. S.C.J.), leave to appeal to S.C.C.
ref'd, [2007] S.C.C.A. No. 346 (S.C.C.); Wuttunee v. Merck Frosst Canada Ltd., 2009 SKCA 43, 69 C.P.C. (6th) 60 (Sask.
C.A.), rev'g 2007 SKQB 29 (Sask. Q.B.), 2008 SKQB 78 (Sask. Q.B.), and 2008 SKQB 229 (Sask. Q.B.), leave to appeal to
S.C.C. ref'd (2009), [2008] S.C.C.A. No. 512 (S.C.C.).
57
Third, there is no objective means to determine which ticket purchasers have been deprived of their prizes. Most people
affected by retailer fraud will have no idea that they have been victimized.
58
Plaintiff's counsel acknowledges that the proposed sub-class does not withstand scrutiny and abandons the proposal for
a sub-class.
59
We are left with a massive class, of whom only a fraction would benefit from the resolution of the common issues. The
fact that the plaintiff is unable to define a more limited class suggests that the proceeding is inappropriate for certification as a
class action. My examination of the other elements of the test leads to the same conclusion.
Common Issues
60 The plaintiff proposes the following common issues, excluding the common issues proposed for causes of action (breach
of fiduciary duty and misrepresentation) that are not being pursued, and excluding the sub-class, which has been abandoned:
General
1. Have retailers wrongfully deprived purchasers of OLG tickets of their winnings?
Negligence
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2. Did OLG owe a duty of care to members of the Class to protect them from theft by retailers of members' winnings?
3. Did OLG breach the standard of care by failing to protect members of the Class from theft by retailers of members'
winnings?
4. If the answer to 2) and 3) is yes, was OLG negligent in the operation and management of the lotteries it oversaw
and implemented?
Breach of Contract
5. Was the relationship between OLG and the members of the Class a contractual one?
6. If the answer to 5) is yes, did the contract include a term that the purchasers of lottery tickets, including members
of the Class, would be treated fairly and that their right to win a prize would be respected and not interfered with
or obstructed?
7. If the answer to 6) is yes, did OLG perpetrate a breach of contract upon members of the Class?
Damages
8. Should OLG be ordered to pay damages to the Class and if so, what should the amount of those damages be?
9. Did the conduct of OLG justify an award of punitive damages? And;
10. If this Honourable Court finds that an award of punitive damages is warranted, then what is the quantum of
punitive damages?
61
Although there is some foundation in the evidence to support the allegation that historic frauds have been committed by
insiders other than retailers, the plaintiff's claims and the submissions of counsel were confined to retailer fraud.
62
The generality and breadth of the common issues is one of several reasons why, in my view, this action is not capable
of proceeding as a class action.
63
The fundamental question is whether the resolution of the common issues will avoid duplication of fact-finding or
legal analysis: Western Canadian Shopping Centres Inc. v. Dutton, above, at para. 39. Framing the common issues in overbroad terms does not avoid duplication of fact-finding or legal analysis. On the contrary, it makes it necessary to engage in
independent fact-finding and legal analysis in each particular case - Rumley v. British Columbia, 2001 SCC 69, [2001] 3 S.C.R.
184 (S.C.C.) at para. 29:
It would not serve the ends of either fairness or efficiency to certify an action on the basis of issues that are common only
when stated in the most general terms. Inevitably such an action would ultimately break down into individual proceedings.
That the suit had initially been certified as a class action could only make the proceeding less fair and less efficient.
64
The first common issue, "[h]ave retailers wrongfully deprived purchasers of OLG tickets of their winnings?" is a soft
pitch to the plaintiff, but the answer does nothing to advance the claims of class members to first base. A "yes" answer will do
nothing to move any class member closer to the resolution of his or her claim. Every single class member with a claim will
have to demonstrate that he or she was actually deprived of their winnings by a retailer. The answer to a general question asking
whether some retailers have defrauded some ticket purchasers is utterly meaningless.
65 The negligence common issues suffer from a similar flabbiness. They are expressed in broad, general terms which invite
broad, general answers that will do nothing to advance the claims of the class.
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66
Take the case of a class member who claims that the retailer "stole" or pocketed her winning ticket and inserted a
losing substitute in the terminal. Broad general answers on duty, breach of duty and negligence would do nothing to answer the
questions of whether, given the state of knowledge at the time, OLG should have installed ticket verifications systems accessible
to customers, should have made the terminal visible to the customer or should have prohibited retailers from buying tickets at
their own stores. The answer to the question "Did OLG breach the standard of care by failing to protect members of the class
from theft by retailers of member winnings?" will not advance the claim of any class member because that particular person's
circumstances will have to be examined in light of OLG's knowledge, and conduct, at the time.
67 Similarly, the question "was OLG negligent in the operation and management of the lotteries it oversaw and implemented?"
is so general that it is of no value in advancing the resolution of class members' claims.
68 The same is true with the breach of contract issues. There is little difficulty in establishing the first two contract common
issues — the relationship between the ticket purchaser and the lottery is clearly contractual and it would not be difficult to imply
a term of the contract is that the lottery will exercise reasonable care to ensure that the contest is a fair one. These questions
are like asking "Is motherhood a good thing?" They do not do any heavy lifting in the case. The real question is whether there
has been a breach of contract in any particular case, something that can only be answered by a detailed examination of the
specific circumstances.
69
The damages common issue is simplistic: "Should OLG be ordered to pay damages to the Class and if so, what should
the amount of those damages be?" The plaintiff's litigation plan gives no indication of how the damages will be calculated,
other than by individual assessment of damages in whatever individual trials will take place. There is no specific mention of
any common issue of aggregate assessment of damages, although plaintiff's counsel notes that common issues of aggregate
assessment of damages have been certified in other proceedings.
70
It is not strictly necessary to certify aggregate assessment of damages as a common issue: Glover v. Toronto (City), 70
C.P.C. (6th) 303, [2009] O.J. No. 1523 (Ont. S.C.J.), at paras 62-63; Trillium Motor World Ltd. v. General Motors of Canada
Ltd., 2011 ONSC 1300, [2011] O.J. No. 889 (Ont. S.C.J.) at paras 118-119. The common issues judge has jurisdiction under s. 24
of the C.P.A. to make an aggregate assessment. It may be appropriate, however, to require that aggregate assessment of damages
be certified as a common issue where the workability of the class action depends on the availability of an aggregate assessment.
Before certifying the issue, the court would have to be satisfied that there is a reasonable likelihood that the conditions for
an aggregate assessment would be satisfied at a common issues trial: see Markson v. MBNA Canada Bank, above; Cassano v.
Toronto Dominion Bank (2007), 87 O.R. (3d) 401, [2007] O.J. No. 4406 (Ont. C.A.), leave to appeal to S.C.C. ref'd, [2008]
S.C.C.A. No. 15 (S.C.C.).
71 In such cases, the plaintiff generally adduces evidence, frequently expert evidence, to show that a workable methodology
exists to arrive at an aggregate assessment. The plaintiff in this case has not introduced expert evidence, although he says that
there is some evidence about the rate at which retailers play the lotteries, in comparison to the public and some evidence as to
the rate at which insiders have won the lottery. At the risk of oversimplifying his submissions, the plaintiff says that retailers'
actual winnings minus retailers' statistically probable winnings should equal fraudulent gains and would be the measure of
the damages sustained by the class. After deducting proven individual claims, the balance would presumably be available for
distribution to the remainder of the class.
72
No expert evidence has been adduced to show that the damages caused by lottery fraud attributable to OLG's alleged
negligence can be reliably calculated using existing data and statistical information.
73 This is not a case like Markson v. MBNA Canada Bank, above, in which the defendant has been enriched by its alleged tort
and where the defendant can be compelled to disgorge the fruits of its misconduct. It is not a case where the "benefit" received
by the defendant can be calculated based on its own evidence.
74
Given the absence of a proposed common issue dealing with aggregate assessment, the lack of a firm evidentiary
foundation to show that an aggregate assessment would be possible, and no attempt having been made by the plaintiff to show
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that the conditions necessary for an aggregate assessment could be met, I am unable to conclude that an aggregate assessment
of damages would be available.
75
The failure to identify common issues that are necessary to the resolution of each class member's claim and that will
actually advance that claim is, in this case, fatal to certification. The failure to address this deficiency, and the failure to propose
a litigation plan that speaks to the individual issues, indicates that the plaintiff is unable to demonstrate that this class action
will be workable.
Preferable Procedure
76 Section 5(1)(d) of the C.P.A. requires the court to determine whether a class proceeding would be the "preferable procedure"
for the resolution of the common issues.
77

In Markson v. MBNA Canada Bank, above, Rosenberg J.A. summarized the approach to this question, at paras. 69-70:
(1) The preferability inquiry should be conducted through the lens of the three principal advantages of a class proceeding:
judicial economy, access to justice and behaviour modification;
(2) "Preferable" is to be construed broadly and is meant to capture the two ideas of whether the class proceeding would
be a fair, efficient and manageable method of advancing the claim and whether a class proceeding would be preferable to
other procedures such as joinder, test cases, consolidation and any other means of resolving the dispute; and,
(3) The preferability determination must be made by looking at the common issues in context, meaning, the importance
of the common issues must be taken into account in relation to the claims as a whole.
As I read the cases from the Supreme Court of Canada and appellate and trial courts, these principles do not result in
separate inquiries. Rather, the inquiry into the questions of judicial economy, access to justice and behaviour modification
can only be answered by considering the context, the other available procedures and, in short, whether a class proceeding
is a fair, efficient and manageable method of advancing the claim.

78
In undertaking the preferable procedure analysis, the court should consider: (a) the nature of the proposed common
issues; (b) the individual issues that would remain after determination of the common issues; (c) the factors listed in the C.P.A.;
(d) the complexity and manageability of the proposed action as a whole; (e) alternative procedures for dealing with the claims
asserted; (f) the extent to which certification furthers the objectives underlying the C.P.A.; and (g) the rights of the plaintiffs
and defendants: per Perell J. in Williams v. Toronto (City), 2011 ONSC 2832, [2011] O.J. No. 2196 (Ont. S.C.J.) at para. 109,
referring to Chadha v. Bayer Inc. (2001), 54 O.R. (3d) 520 (Ont. Div. Ct.) at para. 16, aff'd. (2003), 63 O.R. (3d) 22 (Ont. C.A.),
leave to appeal to S.C.C. ref'd. [2003] S.C.C.A. No. 106 (S.C.C.).
79

I will consider the factors that are most important in this case.

The Proposed Common Issues
80
I have noted that the proposed common issues are overly broad. They cover a 34 year period. The standard of care
unquestionably varied over that period, considering not only the state of knowledge of the lottery industry in general, but also
OLG's knowledge and experience with retailer fraud. The measures taken by OLG to combat fraud also varied over time. Thus,
a general finding that OLG owed a duty of care to the class, whether in contract or in tort, does little to advance the claim of any
member of the class. The fundamental issue, in any particular case, will be whether OLG breached that duty and this in turn
will depend on the particular circumstances of the individual case, in light of the standard of care at the time and the measures,
if any, taken by OLG, prior to that time, to meet the standard.
81 The common issues are the engine that drives a class action. As I have concluded earlier, the common issues are so general
that the engine lacks the horsepower to move the action forward. It has been frequently said that the common issues need not
dispose of the litigation and it is sufficient that it will advance the litigation in the sense of moving it forward: Harrington v.
11

Dow Corning Corp. (1996), 48 C.P.C. (3d) 28, [1996] B.C.J. No. 734 (B.C. S.C.), aff'd 2000 BCCA 605, 47 C.P.C. (4th) 191
(C.A.), leave to appeal to S.C.C. ref'd, [2001] S.C.C.A. No. 21 (S.C.C.). The common issues must, however, advance the claim
of each class member and I have concluded that they do not.
The Individual Issues that will Remain
82

There would be numerous individual issues of liability and damages remaining after the resolution of the common issues.

83 To take but one example, in April 2006, six months before the fifth estate report, OLG adopted a "terminal freeze" process
for on-line wins in excess of $50,000. The effect of this was to suspend a retail terminal and make it inoperable when a winning
ticket with a prize amount in excess of $50,000 was validated. When this occurred, a message on the screen instructed the
retailer to phone OLG, and the system would automatically send a message that a major win had occurred to staff at OLG's Call
Centre. The process required the retailer to call the Call Centre and allow the customer to speak with the Call Centre. If the Call
Centre did not receive a call from the retailer, the Call Centre would call the retailer and ask to speak to the customer. During the
call, certain information was gathered from the customer, instructions were given to sign the ticket and options for collecting
the prize were provided. This information was also relayed to OLG's Prize Office. The dollar threshold for triggering the freeze
was reduced from $50,000 to $10,000 in December 2006 and to $5,000 in March of 2008. In April 2007, the capability was
also provided for the validation of instant tickets. OLG's evidence is that at the time this measure was adopted by OLG, it was
not in use anywhere else in Canada or the U.S.A.
84
The plaintiff claims that this measure should have been introduced earlier. To determine whether OLG breached the
standard of care in relation to any particular class member will require an assessment of when the incident happened, the state
of the industry and OLG's knowledge at the time, the availability of the technology, the other measures put in place by OLG
and whether, in all the circumstances, OLG met the applicable standard.
85

A similar analysis would have to be taken to deal with virtually every single complaint by a class member.

86
Quite apart from this, each individual claim of retailer fraud will require an analysis of the particular circumstances of
the class member's claim. To take the circumstances of the proposed representative, Mr. Loveless:
• When exactly did the incidents occur? (he thinks they were in 2000 or 2001, which raises limitations issues);
• Where did they occur?
• What were his allegedly winning numbers?
• Does he have any evidence of those numbers?
• Did he regularly play the same numbers or was it a random selection?
• Who was the retailer who allegedly defrauded him?
• What means were used to accomplish the alleged fraud and what actions does he say OLG should have taken to prevent it?
• What records, if any, does OLG have concerning the incident and payment of the allegedly winning ticket?
• Is there proof that the tickets were winners?
• Is there evidence that the tickets were redeemed at the particular retail store by someone other than Mr. Loveless?
87
It is quite obvious that in many cases there will be significant problems of proof, given the probable absence of
documentation or other independent evidence of the numbers selected by the class member. This may not be true in all cases,
where a person can demonstrate that they consistently played the same series of numbers at the same locations, but it will be a
real problem in other cases, including "quick pick" or other randomly selected numbers.

12

88 Each individual claim will be an allegation that a particular retailer committed a particular fraud. The fraud is not common
to the class. It will have to be specifically proven in each case and the burden of proof will be a high one. Without proof of fraud
in each case, OLG will have no liability to the class member. This alone will not be sufficient to establish liability, because
the plaintiff must also show, in each case, that the fraud could have been prevented by the exercise of reasonable care and that
OLG's policies and procedures did not meet the applicable standard at the particular time.
89

There may also be individual issues of limitation periods and contributory negligence.

The Factors Listed in the Act
90 I have considered the factors set out in the C.P.A. I am concerned that the class definition is over-inclusive, the common
issues are impotent, the individual issues are central to liability and the litigation plan gives no clear roadmap of how the action
will actually be resolved.
Alternative Procedures for Dealing with the Claims
91
The plaintiff's litigation plan anticipates that class members with substantial claims, and strong evidence, will likely opt
out of the class proceedings. This position, which was confirmed on the hearing, is set out as follows:
It is not anticipated that there will be a substantial number of Class Members that will be asserting claims relative to specific
prizes of which they were deprived. Partly, this is due to the fact that those with strong evidence of being deprived of
substantial prizes are likely to have already commenced legal proceedings or will do so after certification of this action.
Even those with claims for lesser amounts may have done so or will do so by way of individual actions. Accordingly, it
is expected that only Class Members with claims for smaller prize amounts or with less clear and equivocal evidence will
avail themselves of the class proceeding. That being said, it is possible that such claims may range from those deprived of
prizes as small as a free ticket to those who decide to avail themselves of the benefits of retaining Class Counsel to assert
claims for substantial amounts. Accordingly, a process based on the ranges of claims should be established.
92

The litigation plan proposes that all remaining claims will be determined by arbitration on the following basis:
• claims of less than $1,000 will be determined by written submissions, unless the arbitrator determines that oral evidence
or submissions are required;
• claims of $1,000 to $25,000 will be determined by the arbitrator using the Small Claims Court Rules; and
• claims of $25,000 to $50,000 will be determined by the arbitrator using the Simplified Procedure.

93
It is apparent from the foregoing that Class Counsel himself contemplates that more substantial claims, with strong
evidence, are likely to be resolved using ordinary court procedures outside the class action. This will mean that the claims
addressed in individual trials (which is what the arbitrations will be), will be those where smaller amounts are involved and
the evidence is not particularly strong. The difficulties in establishing ownership of the winning ticket, and retailer fraud, in
such cases, are readily apparent. Indeed, the evidence of the representative plaintiff concerning the circumstances of the frauds
allegedly perpetrated on him suggests that proof of fraud in his case could be an uphill struggle.
94 The plaintiff proposes procedures that are basically (except for claims under $1,000) equivalent to a Small Claims Court
trial or a trial under the Simplified Procedure. It is difficult to understand how such a procedure, even in the more informal
context of arbitration, provides access to justice to class members or would be "preferable" to pursuing the claim in the Small
Claims Court or under the Simplified Procedure.
95
Moreover, Class counsel submits that the number of persons asserting individual claims within the class action is likely
to be quite small. No evidence is provided for this estimate and I frankly find it surprising, given the statement that some 800
people have contacted class counsel with concerns about OLG's procedures.
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The Extent to which Certification Furthers the Objectives Underlying the Act
96
The preferable procedure analysis must take place through the lenses of access to justice, behaviour modification and
judicial economy: Markson v. MBNA Canada Bank, above.
97 Given the plaintiff's admission that more substantial and sustainable claims will be advanced outside the class proceeding,
and the difficulties, costs and inefficiencies in pursuing individual claims through a trial-like process to arbitration within the
class proceeding, I have grave doubts about whether the proposed class proceeding gives access to justice to anyone who has
actually been a victim of retailer fraud. As I have noted, the trial-like procedure suggested for smaller cases, where the evidence
is not particularly strong, gives no reason for optimism about access to justice.
98 For the overwhelming majority of class members who were not victims of fraud, or who were unwitting victims of fraud,
or who cannot prove they were victims of fraud, the class proceeding does nothing, and could never conceivably do anything,
to provide access to justice. The plaintiff's proposal of holding a "free lottery", in which presumably a small number of people
(many of whom were not victims of fraud) will be made obscenely rich, does not provide justice to anyone. The random award
of a prize as "compensation" to someone who is not a victim of any wrong, is the antithesis of justice. It is shades of 1984.
99
The proposed cy pres distribution of the profits of the "free lottery" to "Gamblers Anonymous" is not mentioned in
either the litigation plan or the plaintiff's factum and appears to have sprung out of nowhere at the hearing. This distribution is
presumably proposed under s. 26(4) of the C.P.A., which provides:
The court may order that all or a part of an award under section 24 that has not been distributed within a time set by the
court be applied in any manner that may reasonably be expected to benefit class members, even though the order does not
provide for monetary relief to individual class members, if the court is satisfied that a reasonable number of class members
who would not otherwise receive monetary relief would benefit from the order.
100
There is no evidence that this group is a Canadian registered charity, but it is presumably devoted to helping people
avoid gambling. The irony of holding a lottery for the benefit of people with an addiction to gambling is not lost on me. I cannot
imagine how holding a lottery to benefit such a group would in turn benefit a reasonable number of class members who would
not otherwise receive monetary relief in this proceeding.
101 It might be possible to identify some more appropriate group to receive the windfall of a damage award in this proceeding.
As I have pointed out, however, OLG's profits are statutorily directed to schools, hospitals, sporting organizations and other
worthy public causes. I see no point in diverting $100 million or $200 million from these worthwhile causes to support other
worthwhile causes.
102 Nor will certification of this action promote behaviour modification. The issue of insider fraud in the OLG was exposed
by the fifth estate and was immediately taken up, and ultimately ridden to ground, by the Ombudsman, who released his report
in March 2007. This action was commenced shortly thereafter, piggy-backing itself onto the Ombudsman's Report. It was the
Ombudsman's Report, and his intense supervision of OLG over the next two years, that lead to significant and important changes
by OLG until the Ombudsman finally expressed himself satisfied with OLG's corrective measures. The plaintiff acknowledges
that behaviour modification has been achieved by proposing that the class period should end in 2009. There is no evidence
that this class action has done anything more than what the forceful and public actions of the Ombudsman have already done.
The problem has been brought to light in the most public of ways, OLG's behaviour has been modified in a very careful and
thoughtful way (with the assistance of its own independent consultants KPMG and Deloitte) and the issue appears to have
been resolved.
103
This action has not been responsible for behaviour modification and certification of this action is not required for that
purpose.
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104 Given the probability of a small return to individual aggrieved class members through this action, I am not at all convinced
that judicial economy would be achieved by undertaking what amounts to a broad general commission of inquiry into common
issues that do nothing to advance resolution of individual claims.
The Complexity and Manageability of the Action
105
All the foregoing considerations lead me to conclude that this proposed class action would be unmanageable. A class
of 10 million people or more is being proposed to address the claims of a few needles in the haystack.
Representative Plaintiff
106

Section 5(1)(e) of the C.P.A. requires a representative plaintiff who:
(a) would fairly and adequately represent the interests of the class,
(b) has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on behalf of the
class and of notifying class members of the proceeding, and
(c) does not have, on the common issues for the class, an interest in conflict with the interests of other class members.

107
OLG has two concerns on this issue. First, it says that Mr. Loveless has no comprehension of his responsibilities as a
representative plaintiff. This is borne out by his cross-examination and by his re-examination by his own counsel, who, seeking
to repair the damage done, asked:
What do you understand your role will be in this case — in this action? What do you understand it is that you will have to do?
To which the response was:
Really don't know.
108
Second, OLG says that Mr. Loveless has failed to produce a suitable litigation plan. He fails to provide a workable
methodology to address the common issues, fails to adequately identify the individual issues that will have to be resolved and
how they will be addressed: see Caputo at para. 76.
109 I am more troubled by the second concern than the first. If I found that this action was otherwise suitable for certification,
the issue of Mr. Loveless's appreciation of his responsibilities could be addressed by requiring that he be replaced with one or
more other suitable representatives.
110 The plaintiff's litigation plan is simplistic and demonstrates a lack of appreciation of the breadth, and ultimate uselessness,
of the common issues and a lack of awareness of the complexity of the individual issues. It is not at all clear to me that the
plaintiff has even thought about how an individual class member will prove his or her case, how the resolution of the common
issues will interact with the individual case, what issues of proof might arise or what defences may be anticipated.
Conclusion
111 The court has jurisdiction on a certification motion to exercise its discretion to amend the class description, the common
issues and the litigation plan to address deficiencies in the case proposed by the representative plaintiff. It may do so where the
evidentiary record is sufficient, where the defendant has had a fair opportunity to address the proposed amendments, and where
the court is satisfied that the resulting proceeding meets the requirements of the C.P.A. in all respects.
112 I can conceive of no way in which this proceeding could be rehabilitated as a class action and it would not be appropriate
to exercise that jurisdiction.
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113

For these reasons, the motion for certification is dismissed. Costs may be addressed by written submissions.
Motion dismissed.

Footnotes
1

George Orwell, 1984 (London, England: Secker and Warburg, 1949).

2

Ibid.
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Rooke J.:
I. Introduction
1
The issue for the Court in this case is whether or not the within action should be certified as a class proceeding pursuant
to the provisions of the Class Proceedings Act (the "Act").
2
Keeping in mind a certification application is not a determination on the merits, as confirmed by s. 6(2) of the Act, this
Court declines to make any formal "findings" of fact. As a result, none of the "facts" set out herein are yet proven: such findings
are properly left to the trial justice. The Court's role at the application for certification stage is to note the existence of evidence
for the trial justice to consider rather than make factual determinations.
3 It is useful, however, to understand the background. The background in this case is found in the formal evidence of the parties
and, to some extent, the submissions of the defendant. It is based upon this background that the Plaintiffs seek certification on
behalf of certain property owners in the Ogden community in the City of Calgary, occupying the area identified in the class
definition proposed in the Notice of Motion.
II. Proceedings and Evidence
4
The Plaintiffs filed a Statement of Claim (the "Action"), Notice of Motion for Certification, Plaintiffs' Litigation Plan,
and the Affidavit of Mrs. Agnes Windsor on January 6, 2005. Subsequently, the Plaintiffs filed an Affidavit of Ms. Friesen. An
Amended Statement of Claim was filed November 21, 2005.
5
In this Action, the Plaintiffs allege that their property and the properties of the proposed class (the "Properties") have
groundwater beneath them that is contaminated with trichloroethylene ("TCE"), a solvent. This contamination, according to

1

97
Applying similar reasoning as that found in Inco - Appeal, at paras. 61-62, I find that limiting the class to the defined
boundaries within Ogden is "logical and reasonable." Similarly, the temporal limit has a rational connection to the claims
arising from the ongoing remediation such as the installation of test wells and SSD Systems, for example. Thus, there is a
logical connection among the TCE vapour claim, the allegedly corresponding damages, and the proposed class definition. It is
not a merits-based definition in that membership is not dependent upon success in the lawsuit. It is reasonable, based on the
information available, to limit the class as proposed.
98 If it becomes prudent or necessary to broaden or narrow the definition, as the case may be, by adjusting the geographical
or temporal limits, case management can provide a mechanism for doing so. Specifically, if either or both of the parties wish
to modify the definition before the Certification Order issuing from these reasons is entered, they can agree to do so, or bring
application to do so in the context of settling the terms of the Certification Order, or later in the proceedings in a case management
context.
C. 5(1)(c) — Common Issues
1. Are There Common Issues?
99
As in Condominium Plan No. 0020701, the Defendant has not formally joined issue in the proceedings by filing a
Statement of Defence. Nevertheless, as Martin J. held in Condominium Plan No. 0020701, at para. 65, the Court is at liberty to
determine the issues from the pleadings and materials before the Court. In doing so, the Court will assume the Defendant will
deny the allegations relating to the four causes of action put forward for certification by the Plaintiffs.
100

The Plaintiffs propose the following common issues in the Notice of Motion:
1. Are there certain common polluting substances affecting the class members' properties within the defined area in
Ogden?
2. Did common polluting substances escape from the Defendant's property?
3. Does the Defendant owe the class members a duty of care?
4. Did the Defendant breach its duty of care to the class members?
5. Is the Defendant liable to class members in Strict Liability (Rylands) for the escape and subsequent pollution of
the class members' properties with the common polluting substances?
6. Is the Defendant liable to class members in Nuisance for the escape and subsequent pollution of the class members'
properties with the common polluting substances?
7. Is the Defendant liable to class members in Trespass for the escape and subsequent pollution of the class members'
properties with the common polluting substances?
8. Is the Defendant liable to class members in Negligence for the escape and subsequent pollution of the class members'
properties with the common polluting substances?

101 In Hollick, it was this common issue criterion on which the applicant/appellant failed to meet its burden in the Divisional
Court and the Court of Appeal. Ultimately, the applicant in that case was successful in the Supreme Court of Canada with
respect to the common issue requirement. The underlying question is purposive, according to the Chief Justice in Hollick, at
para. 18, referring to the Supreme Court's decision in Dutton: "an issue will be common 'only where its resolution is necessary
to the resolution of each class member's claim'."
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102 Similarly, in Aryton - Motion, LoVecchio J., at paras. 84-85, in addition to the definition of "common issue" in the Act,
said that an issue will be a common issue where it is central to the claims of the class, and its determination "will advance the
class members' claims in a meaningful way."
103
In Inco - Appeal, the Court noted that the common issue requirement is a "low bar" to certification. Further, a claim
will raise a common issue if the issue constitutes a substantial ingredient of the claim, even if it makes up a very limited aspect
of the liability question and even if many individual issues remain after determination of the common issue: Inco - Appeal, at
para. 65. This accords with the Alberta authorities: L. (T.), at para. 133; Condominium Plan No. 0020701, at paras. 93-97.
104 In oral argument, Counsel for the Defendant pointed to Chadha v. Bayer Inc. (2003), 63 O.R. (3d) 22, 223 D.L.R. (4th)
158 (Ont. C.A.), leave to appeal to S.C.C. ref'd (2003), 320 N.R. 399 (note) (S.C.C.). Specifically, the Defendant submitted
the common issues proposed in the case at bar are analogous to the situation in Chadha where the Court held that liability
was inappropriate for certification as a common issue in that case. I would distinguish Chadha, however, on the basis that
the expert evidence relied upon in that case relating to damages dealt only with the measurement of the loss, and not whether
the loss actually occurred on a class wide basis: Chadha, at para. 52; see Inco - Appeal, at para. 75. In essence, there was no
indication at the certification stage that liability could be determined as a common issue. In the case at bar, on the other had,
the proposed common issues relate directly to the liability of the Defendant and are rationally connected to the identified class
and damage claims.
105
The Plaintiffs, while stating that "various class members have suffered different amounts and types of damages,"
acknowledge that "[i]t may be that some class members have not suffered all of the different types of damages alleged in the
statement of claim." The Plaintiffs point out that they claim certain elements of liability under the four causes of action as
common issues, not damage or damages.
106
In oral argument, Counsel for the Defendant correctly pointed out that causation is required to establish liability under
any tort. In order to recover from the Defendant, class members will have to establish a causal connection between any damage
they may have suffered and the Defendant. I agree, but this is not fatal to the matter of certification in this case. Causation is
but one issue in a tort claim. There are concomitant common issues that can be determined before individual causation issues,
which will advance the determination of the remaining issues and effectively streamline the analysis of whether the Defendant
caused the damage claimed by class members.
107 For the foregoing reasons, I find that the threshold issue is met in that the claims of the class raise at least one common
issue.
2. Definition of Common Issues
108 Keeping in mind this Court's reasons with respect to "Rational Connection" in the preceding section on the identifiable
class, I find that the Plaintiffs have met their evidentiary burden with respect to the common issues. I find that the eight proposed
issues, however, in order to be properly prosecuted as common issues in the sense that they advance the claims of all of the
putative class members, must be amended as follows (I have restated here the Plaintiffs' proposed common issues, and my
amendments thereto and comments thereon are italicized):
1. Are there certain common polluting substances within the defined area in Ogden that are:

M(a) present in the class members' properties; or
M(b) affecting the class members' properties; or
M(c) both (a) and (b)?
Any "effects" of the common polluting substances might be individual issues.
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2. If so, did the common polluting substances escape from the Defendant's property?
No substantive change to this issue.
3. If so, does the Defendant owe the class at large a duty of care to prevent the escape of the polluting substances?
4. Did the Defendant breach its duty of care to the class at large?
If the answer to the second and third issues is "no," then duty of care would become an individual issue, and may be decertified as a single common issue, or the Defendant might make application to de-certify the whole Action as may be
appropriate in the circumstances at that time.
5. If there are common polluting substances present and/or affecting the class members' properties, is the Defendant
liable in strict liability (Rylands) for the escape and subsequent pollution of the class members' properties with the
common polluting substances?
6. If there are common polluting substances present and/or affecting the class members' properties, is the Defendant
liable in nuisance for the escape and subsequent pollution of the class members' properties with the common polluting
substances?
7. If there are common polluting substances present and/or affecting the class members' properties, is the presence
of the common polluting substances on the class members' properties a trespass?
8. If there are common polluting substances present and/or affecting the class members' properties, was the Defendant
negligent in respect of the escape and subsequent pollution of the class members' properties with the common polluting
substances?
The issue of whether the Defendant's negligence, if any, caused damage to any particular Properties is an individual issue
that may be determined in the assessment of damages after determination of the common issues.
109
These restated issues are common to the members of the proposed class. The same historical background applies in
respect of all of the issues, as amended. Building the pre-condition "if" into certain of the issues will allow for common findings,
as well as materially advance the class members' individual damage assessments. This will encourage the parties to construct an
efficient mechanism for measuring damage because the foregoing issues effectively answer the question of liability, if effects
of TCE contamination and damage are found on a number, or all, of the Properties.
D. 5(1)(d) — Preferable Procedure
110
It was this fourth criterion, that a class proceeding would be the preferable procedure for the resolution of the common
issues, on which the appellant was unsuccessful in the Supreme Court in Hollick. In that case, at para. 27, the Court held that
"...in the absence of legislative guidance, the preferability inquiry should be conducted through the lens of the three principal
advantages of class actions — judicial economy, access to justice, and behaviour modification..."
111
Unlike the Ontario Class Proceedings Act, 1992, the Act provides legislative guidance in s. 5(2) as to what factors
make a class proceeding the preferable procedure. The statutory directive to the courts in Alberta is that they must analyse this
requirement upon taking into account a minimum of five enumerated considerations, mentioned above. Further, however, s.
5(2) gives the Court broad discretion to consider any matter that the Court considers relevant.
112
In my opinion, the discretion under s. 5(2) is to be exercised judiciously. Because the five considerations are not
inconsistent with the direction of the Supreme Court in Hollick, I find that I must apply the aforementioned reasoning in Hollick.
Put another way, if the five considerations in the circumstances of this particular case do not fully address the three principal
advantages of class proceedings, then in the Court's discretion I may undertake further analysis of all relevant factors.
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J.D. Rooke A.C.J.Q.B.:
I. Introduction
1

This class proceeding relates to a claim of class members from whom, after they were added to the Band List of the Samson

Cree Nation (Nation), as "maintained by the Minister" 1 , on and after June 29, 1987 2 , by virtue of Bill C-31 3 , the Nation
withheld payment of per capita distributions (PCDs) and Special Pays 4 , and interest, for the period of May 1, 1988 to June 1,
1995 (the "class period") as to the Plaintiff, or lesser or greater periods as to other class members.
II. Brief Background
2
The Nation is a "band" pursuant to the Indian Act, RSC 1985, s. I-5, as amended (Indian Act). The Chief and Council
of the Nation are the "council of the band" within the meaning of that term in the Indian Act, and constitute the duly elected
governing body of the Nation.
3
In her brief for certification (PCB), the Plaintiff asserts the following history (paras 9 — 15, and 19 - 20 — footnotes
omitted), by way of background:
For most of its history, the Indian Act based entitlement to Registered Indian status and band membership on descent
through the male parent. This system of eligibility for Indian registration based on descent through the male line was in
effect until Bill C-31 was passed in 1985, in response to the equality commands of the Charter.
A key feature of the historical Indian Act provisions that Bill C-31 sought to address was the past loss of Registered Indian
status and Band membership by Indian women who had married non-status men. Under those historical provisions, a
registered Indian woman lost her Indian status when she married a non-Indian male, and the couple's children were not
allowed to be registered as Indians. As Band membership was an attribute of being a registered Indian, the woman and
her children were also excluded from Band membership. This exclusion was permanent, surviving even the widowhood or

1

and appropriate — that is, those members on the Minister's Band list who have not been paid some of the PCD and Special
Pays, for the class, otherwise owing, after a proper claims process and an accounting, and those who obtained recognition by the
Membership Agreement, for the subclass, again with full accounting during any claims process after a finding of liability. That
said, the Plaintiff, Bruno, makes it clear (para 19 of the TASofC) that her personal claim is from May 1, 1988 to June 1, 1995.
71
The Nation further argues (para 249 SNRB) that the Plaintiff doesn't even propose a representative plaintiff for the subclass part of the action and thus has not established, under s. 7 of the Act, why the interests of the proposed subclass need to
be separately represented.
72 The Nation also argues that there may be other sub-classes or that the main class and any sub-class(es) might be reversed
— Counsel for the Plaintiff asserted the rationale for proceeding as she has (S 21 TR 31/8-23) and I find that defensible and not
meriting any change. Moreover, the common issues justice has the authority to create further sub-classes if and as necessary.
73
As to the argument of the Nation that some class members may have debts owing to the Nation to off-set any claims
(see, inter alia, S20 TR 20/15-21/2), Counsel for the Plaintiff stated that he was not aware of any such debts, but was prepared
to consider adding the concept of "without juridical reason" (S21 -30/37 — 31/6). I leave it to Counsel to discuss further prior
to the Certification Order being finalized.
74

Returning to the issue of representative plaintiff, as I understand it, the Plaintiff is both a member of the class and the

subclass (S19 TR 58/34-38), so, she is knowledgeable about 30 and willing and able (see PCB paras 41-45) to fulfill the role of
representative plaintiff for both the class and sub-class, and nothing further is necessary, absent a conflict discussed infra.
75 I find that the subclass is necessary, because it involves additional and different causes of action arising out of an alleged
unconscionable transaction involving the Membership Agreements, rather than merely a breach of trust. I agree with the Plaintiff
that interests of the subclass justify that they be separately represented by formally recognizing that its members have claims
arising out of the Membership Agreements that raise common issues not shared by all of the class members. I further agree that,
per s.7 of the Act, it is not necessary in every case in which there is a subclass for that subclass to be represented by someone
other than the representative appointed for the main class. As the Plaintiff is a member of both the class and the subclass, it is
appropriate that she be appointed as the representative of both.
76
However, the temporal limits need to be added as I have done by putting in the date of first entitlement and the date of
certification, as the end points, as agreed to by the Plaintiff in the PRB, after consideration.
3. Common Issues
77
Section 5(1)(c) of the Act requires that "the claims of the prospective class members raise a common issue, whether or
not the common issue predominates over issues affecting only individual prospective class members", predominance being an
issue on the next section, preferable procedure, under s. 5(2)(a).
78 The Plaintiff has listed 16 class common issues and 4 subclass common issues attached as Schedules A and B to the PCB.
The Nation raises issues with all, or almost all, of the proposed class and subclass common issues.
79

The Plaintiff set out the basic principles under s. 5(1)(c) at paras 238-240 of the PCB, as follows:
. . . For an issue to be a common issue, it must be a substantial ingredient of each class member's claim and its resolution
must be necessary to the resolution of each class member's claim. The underlying foundation of a common issue is whether
its resolution will avoid duplication of fact-finding or legal analysis of an issue that is a substantial ingredient of each class
member's claim and thereby facilitate judicial economy and access to justice. All members of the class must benefit from
the successful prosecution of the action, although not necessarily to the same extent. The answer to a question raised by
a common issue for the plaintiff must be capable of extrapolation, in the same manner, to each member of the class. ...
the commonality requirement [is] the central notion of a class proceeding which is that individuals who have litigation
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concerns in common ought to be able to resolve those common concerns in one central proceeding rather than through an
inefficient multitude of repetitive proceedings.
An issue is not a common issue if its resolution is dependent upon individual findings of fact that would have to be made
for each class member. However, the commonality requirement does not mean that an identical answer is necessary for
all the members of the class, or even that the answer must benefit each of them to the same extent; it is enough that the
answer to the question does not give rise to conflicting interests among the members; success for one member must not
result in failure for another.
The common issue criterion presents a low bar. An issue can be a common issue even if it makes up a very limited aspect of
the liability question and even though many individual issues remain to be decided after its resolution. Even a significant
level of individuality does not preclude a finding of commonality. A common issue need not dispose of the litigation; it is
sufficient if it is an issue of fact or law common to all claims and its resolution will advance the litigation.
80
The Plaintiff relies on the following authorities: Hollick at para 18; Dutton, at paras 39, 40 & 54; Ernewein v. General
Motors of Canada Ltd., 2005 BCCA 540 (B.C. C.A.), leave to appeal to SCC ref'd, (2006), [2005] S.C.C.A. No. 545 (S.C.C.);
Wuttunee v. Merck Frosst Canada Ltd., 2009 SKCA 43 (Sask. C.A.) at paras 145-46 and 160, leave to appeal to SCC refused,
(2009), [2008] S.C.C.A. No. 512 (S.C.C.); McCracken v. Canadian National Railway [2012 CarswellOnt 8010 (Ont. C.A.)]
at para 183; Pro-Sy, at paras 106 & 112; Fehringer v. Sun Media Corp., [2003] O.J. No. 3918 (Ont. Div. Ct.) at para. 3, 6;
Dell'Aniello c. Vivendi Canada inc., 2014 SCC 1 (S.C.C.) at paras 44 — 46; Carom v. Bre-X Minerals Ltd. (2000), 51 O.R.
(3d) 236 (Ont. C.A.) at para 42; Cloud at para 52; 2038724 Ontario Ltd. v. Quizno's Canada Restaurant Corp., [2009] O.J. No.
1874 (Ont. Div. Ct.), aff'd 2010 ONCA 466, [2010] O.J. No. 2683 (Ont. C.A.), leave to appeal to SCC refused (2011), [2010]
S.C.C.A. No. 348 (S.C.C.); Hodge v. Neinstein, 2017 ONCA 494 (Ont. C.A.) at para 114; and Harrington v. Dow Corning
Corp., 2000 BCCA 605 (B.C. C.A.), leave to appeal to SCC ref'd [2001] S.C.C.A. No. 21 (S.C.C.). The Nation adds reference
to Dutton at para 48. I accept the Plaintiff's statement of principles as, at least the starting point, for this requirement under the
Act. With these principles in mind, I will address each of the proposed common issues in turn.
81
I should note here, collectively, as I do individually below, that, to the extent that certification is granted with respect to
a common issue, it behooves Counsel to make any helpful changes to clarify and simplify the wording, by agreement, before
the Certification Order is issued.
a. Common Issue 1: Validity of Bill C-31
82 Common issue 1 is stated as: "Were the provisions of An Act to Amend the Indian Act, RSC 1985, c.32 (1 st Suppl.) ("Bill
C-31") of no force or effect during the Claim Period?" I find that this should not need to be a common issue in the sense that
the Plaintiff should need only point to a statutory provision — here Bill C-31 - as the basis for its claim, and the presumption
of validity (discussed below and see discussion at N8 TR 21/29-31 & 42/4-38) applies, absent a constitutional challenge in the
case in question — see discussion at S20 TR 29/22-4. That challenge has not been properly or timely brought forward in this
case. However, the Nation claims that the amendments made to the Indian Act under Bill C-31 are not constitutionally binding
on them, and as I understand it, that is the reason the Plaintiff raises this as a common issue.
83
I not only allow this to proceed as a common issue for this Action 31 , but, as discussed further below, I have granted
summary judgment with respect to this issue, in the context of this action. Absent a successful challenge by the Nation to date,
and in view of the findings of other Courts (see the findings on this point by Hugessen J, in Martel v. Samson Band, 2002 FCT
729 (Fed. T.D.) — also see discussion at S20 TR 69/24 — 72/10), the Nation is bound by the provisions of the Indian Act as
amended by Bill C-31, with the result that the answer to this question is found to be "No" — they were in force and effect.
b. Common Issue 2: Control of Membership
84

Common issue 2 is: "Did Samson Nation have control of its own membership during the Claim Period?"
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85
I find, on this record (including the sworn statement of an officer of the Nation — see PCB, para 94), that the answer
to this question is "No". No further discussion is necessary, with summary judgment resulting, as it pertains to this action, as
discussed further below.
c. Common Issue 3: Royalty Calculations
86 Common issue 3 was amended slightly at the hearing (see discussion at, inter alia, S21 TR 36/10 — 19), to read: "During
the Claim Period, did Canada credit to Samson Nation's capital account . . . the Royalties that were calculated based on the
number of members recorded on the Samson Band List, and interest paid thereon?" I would add the words "as maintained by
the Minister," after "List" to distinguish from the list purported to be maintained by the Nation.
87

I have denied summary judgment on this common issue, as discussed below.

88
As the hearing proceeded, it became clear that the question was less about the royalties that Reserve 183A earned and
paid to the Nation, but more about whether the class members were treated equally to other members of the Nation in respect
of any PCDs and Special pays, whatever the source of funds. Nevertheless, to the extent that the question needs answering, it
should be easily answered in substance, though the details of the credit and interest may be important. This may be relevant to
determining any declaration or entitlement under the alternative causes of action.
89
The Nation again argues that royalties were not credited to any particular member, but to all members — see S20 TR
34/5-10. I have rejected this argument at other places in these Reasons, but the matter is quite simple. To the extent that royalties
were assigned to the Nation, it is true that they were clearly for the benefit of all members. However, when PCDs and Special
Pays were granted, by the actions of the Chief and Council, pursuant to sections 64(1)(k) and 66(1) of the Indian Act, they were
paid to all members on the Nation's Band List, as maintained by the Minister, except (allegedly, and discriminatorily) not to
some members of the class (see S20 TR 35/3-7). Some of these payments were apparently made to members of the sub-class
through the Membership Agreements. 32 In any event, contrary to what the Nation argues (SNRB, para 257), it is arguably false
that "no member has a personal right to that property or to a particular share of that property by virtue of the alleged breaches
of the duties of the Nation to allocate them to those members".
90
The Nation proposes to have common issue 3 reworded (see discussion at S20 TR 35/9 — 36/2) to remove the "per
capita share distributions", to become, in essence: "During the Claim Period, did Canada credit to Samson Nation's capital
account Royalties that were calculated based on the proportionate number of members recorded on the Samson Band List, as
maintained by the Minister, in comparison to other Bands within the Maskwacis Bands?" There is also an issue with respect
to the words "and interest thereon" — see discussion at S20 — TR 36/4-37/25. As to the former, in my view the result is the
same to me, namely, the credit to the Nation was their proportionate share, based on population, in comparison to the three other
Maskwacis Bands, from which, ultimately, per capita distributions were granted to individual Samson Nation members. The
"interest thereon" may or may not be important to the common issue, but, if it is, it may require more analysis at the common
issues trial. I leave it to Counsel to determine if the wording could be better and to advise of any agreements in this regard,
before the certification order herein is finalized.
91
The Nation claims (inter alia, at SNRB, paras 54-5 & 259) that all per capita distributions (PCDs) were not made from
capital accounts arising from the royalties, but only from revenue accounts, the difference being described by the Nation at,
inter alia, SNCRB paras 16-17, 38-43 and 52. Cody Bruno addressed this extensively in the Cody Bruno Affidavit, at paras
21 — 34. The Nation also asserts (at SNCRB, para 81) that, in May 1988, DIAND authorized the Nation to distribute revenue
PCDs from the Revenue Account 33 . This is contradicted and discussed in the Plaintiff's Reply Brief (PCRB, paras 96 and 121).
However, it is not clear to the Court that whether PCDs and Special Pays came from capital or revenue accounts makes any
difference to the class claims herein. Moreover, it does not appear to have mattered to Justice Hugessen in Shirley Yellowbird
v Samson Nation (SNCRB, paras 123-6; see also the Cody Bruno Affidavit at paras 52-56 & 680, which sets out some of the
history of the difference accounts and their use over time). I believe that the best conclusion is that whether these moneys came
from capital or revenue accounts, and the source of these accounts, is irrelevant to the ultimate issue, namely that the Nation
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allegedly discriminated against its legitimate members whose status originated through Bill C-31. See the discussion to this
effect at, inter alia, S19 TR 25/22-30/20 & S20 TR 50/30-38. To the extent that there are issues that remain in this regard, they
can be determined at the common issues trial.
92
Subject to further agreement between Counsel, prior to the finalization of the Certification Order, Common issue 3 will
go forward to the common issues trial, as amended during the hearing, and above, in the following form: "During the Claim
Period, did Canada credit to Samson Nation's capital account the Royalties that were calculated based on the number of members
recorded on the Samson Band List, as maintained by the Minister".
d. Common Issue 4: PCD Obligations
93
Common issue #4 was also amended during the hearing (see the discussion at inter alia S21 TR 36/21-30), to
delete subparagraphs (i) to (iv), to the following effect: "Did the Defendants owe to the Class Plaintiffs, in relation to per
capita distributions (PCD) paid to members of Samson Nation during the Claim Period, legal, equitable, fiduciary or other
obligation(s)? If so, what are they?" I would qualify this somewhat with, after "they", the words "based on the pleadings herein".
94

I have denied summary judgment on this common issue, as discussed below.

95
The Nation acknowledges (SNCRB) that "it is not in dispute that a duly elected chief and council are fiduciaries and
the band members are beneficiaries. Chief and council, thereby, have a duty of good faith to act in the best interests of all band
members and in the management of the band's assets."
96 Common issue #4 will therefore go forward to the common issues trial as: "Did the Defendants owe to the Class Plaintiffs,
in relation to per capita distributions paid to members of Samson Nation during the Claim Period, legal, equitable, fiduciary or
other obligation(s)? If so, what are they, based on the pleadings herein".
e. Common Issue 5: Breach of PCD Obligations
97
Common issue 5 is: "Did the Defendants engage in conduct during the Claim Period which breached an obligation
identified in (4) above? If so, in what way(s) did the Defendants do so?"
98

I have denied summary judgment on this common issue, as discussed below.

99
The Nation argues (SNCRB) that the proposed common issue is "vague", and must be "defined with a certain amount
of specificity to prevent [the case] devolving into a series of individual issue trials". However, it is clear from common issue 4
that this relates primarily, if not exclusively, to the commonality of all "Class Plaintiffs", not individual claimants. For clarity,
the words "to the Class Plaintiffs", could be added after "obligation", but that may be redundant — common issues are just that,
common, not individual. Even so, the common issues trial justice could determine the commonality and, if there are individual
issues that remain to be determined, could do so at or after the common issues trial (see the discussion at S19 TR 53/27 37).
Therefore, absent further agreement among Counsel, common issue 5 will read: "Did the Defendants engage in conduct during
the Claim Period which breached an obligation to the Class Plaintiffs identified in (4) above? If so, in what way(s) did the
Defendants do so?"
f. Common Issue 6: Fraudulent concealment
100
Common Issue 6 reads as follows: "Did the Defendants fraudulently conceal material facts relating to the causes of
action asserted in this proceeding? If so, what facts and in what way(s) and during what period or periods of time did the
Defendants do so?"
101
The Nation (SNCRB, paras 262-270) repeats it claim that the Plaintiff has failed to adequately plead fraudulent
concealment. The Plaintiff replies (PCRB paras 69-71 & 97; S19 TR45/25-47/6) that it is not required to plead fraudulent
concealment as part of its claim, but, in effect, that the issue only arises in answer to the Nation's limitations defence. Moreover,
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the Plaintiff provides details (PCRB para 70) of its Response to Demand for Particulars regarding the allegations, and notes that
the Nation filed its Statement of Defence, and Amended Statement of Defence, thereafter.
102
The point remains that, based on the pleadings, including the Nation's Amended Statement of Defence, the allegation
of fraudulent concealment is an issue requiring determination. As the Plaintiff asserts (PCRB paras 99 & 100), answering
this common issue "will meaningfully advance the resolution of the question of whether section 4 of the Limitation Act
is engaged in a particular case by addressing the first and second constituent elements required to establish fraudulent
concealment" (perpetration of a fraud, and whether such concealed fraud concealed a material fact), leaving the element of
discoverability to the individual assessment stage of the proceedings (if necessary), on the basis that "a common issue need
not dispose of the litigation and [may] address only limited aspects of the liability question". Therefore, absent improved
wording agreed to by the parties to clarify the intent herein identified, Common Issue 6 will go forward as: "Did the Defendants
fraudulently conceal material facts relating to the causes of action asserted in this proceeding? If so, what facts and in what
way(s) and during what period or periods of time did the Defendants do so?"
103
This may also require the parties to determine, before the Certification Order is issued herein, whether they wish to
add to or change the Subclass Common issues.
g. Common Issue 7: Enrichment
104 Common Issue 7 is stated, per agreement by Counsel during the hearing as "If the Defendants engaged in conduct during
the Claim Period which breached an obligation identified in (4) above, have they enriched themselves at the expense of the Class
by their receipt and retention of all, or any part, of the Capital Contributions and gains related to them and by their retention of
the class members share of PCDs and Special Pays, paid or payable, while denying the Class Members the financial benefits,
by way of PCDs and Special Pays, of Band membership during the same period?" In oral argument, Counsel for the Plaintiff
proposed (S21 TR37/9-16), that the words "receipt and retention of", be replaced by words to the effect of "being credited
with"? I wonder aloud whether this should be "Capital" or should more properly be some combination of "capital or revenue"?
105
The Plaintiff asserts (PCB, para 243), that establishing unjust enrichment can constitute a common issue: Fulawka v.
Bank of Nova Scotia, 2012 ONCA 443 (Ont. C.A.) at para 106 and cases cited therein; Elder Advocates at paras 95-96; and
Walter v. Western Hockey League, 2017 ABQB 382 (Alta. Q.B.) at paras 59-60.
106 The Nation's assertion (SNCRB, para 280) with respect to common issue 7 is merely that it is vague, and that it "provides
no basis or particulars whatsoever in regard to how Samson Nation allegedly breached Common Issue #4". However, clearly
read, it follows any finding of a breach in common issue 4, to determine if there has been an enrichment to the Nation to the
detriment to the class. This is clearly a common issue.
107 I therefore approve the substance of this common issue, but leave it to Counsel to try to agree on more precise wording
prior to the finalization of the Certification Order.
h. Common Issue 8: Juristic Reason
108
Common issue 8 follows on the findings in common issue 7, namely: "If the Defendants have enriched themselves at
the expense of the Class as in (7) above, has the Plaintiff shown that no juristic reason from an established category exists to
deny recovery of all or any part of the Capital Contributions and all gains earned therefrom from the Defendants?"
109
The Plaintiff asserts (PCB, para 244), relying on Garland, at paras 43-4, that the juristic reason test places the onus on
each party, in that the onus is initially on the plaintiff, but can be rebutted by the defendant. Brown J, in Babstock explains the
latter point at para 70, referencing Moore at paras 57-58:
The juristic reason element of the unjust enrichment analysis proceeds in two stages. First, the plaintiff must demonstrate
that the defendant's enrichment cannot be justified by any of the established categories of juristic reason. If none of the
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established categories of juristic reason are present, the plaintiff has a prima facie case for unjust enrichment. At the second
stage, the defendant can rebut the plaintiff's prima facie case by showing that there is a residual reason to deny recovery.
110
The Nation asserts that the juristic reason, especially as it relates to the Membership Agreements (which, in relation to
subclass issue 1, I have found in the summary judgment sections of these Reasons to be illegal, void and unenforceable, except
as to accounting), can only be determined on an individual basis. In light of my findings on summary judgment, I need not
consider the issue further, other than to reference the arguments that I considered leading to that conclusion.
111
While there may well be individual accounting issues to be resolved for some subclass members following from the
Membership Agreements, the Plaintiff does not concede (PCRB, para 116) that the legal effect of the Membership Agreements
can only be resolved on an individual basis, and references the subclass common issues. In this regard, it is noted that the
Plaintiff earlier pointed out (PCB, para 70), that in Buffalo #1:
On December 11, 2002 Hugessen J issued Reasons for Order dismissing Samson Cree Nation's action and granting Andrew
Mark Buffalo's application for judgment. Hugessen J ruled that a purported settlement agreement that Samson Cree Nation
had entered into with Mr. Buffalo — identical to the agreements Mrs. Bruno's mother signed on her behalf and on her brother
Shane's behalf -- was ineffective for want of consideration and had been obtained in breach of the fiduciary obligation
Samson owed to Mr. Buffalo as a Band member to deal with him fairly.
See also SNCRB para 113-4, regarding the same matter.
112
Recognizing that there may be an internal onus (in respect of which the Plaintiff must prevail), I approve the common
issue 8, as above, subject to the capital or revenue issue.
i. Common Issue 9: Residual Defences
113
Common issue 9 is: "If there is no juristic reason from an established category of law, have the Defendants established
as a matter of law any residual defence which may constitute a juristic reason for their enrichment?"
114

As no arguments were forthcoming from either party on this issue, it will go forward as drafted.

j. Common Issue 10: Constructive trust
115
The Plaintiff asserts (PCB, para 246) that common issues 10 — 13 relate to the Class Plaintiff's alternative waiver of
tort claim (now denied as a valid cause of action, based on Babstock) and entitlement to recover under restitutionary principles.
Although now perhaps irrelevant in the context of the failure of the waiver of tort cause of action, I should note that the Plaintiff
(PCB, para 246) also relied on Andersen v. St. Jude Medical Inc., 2010 ONSC 77, [2010] O.J. No. 8 (Ont. S.C.J.) at para 27, for
the proposition that commonality arises in waiver of tort claims and that it is better to determine such matters on a full factual
record. See also Heward v. Eli Lilly & Co. (2008), 91 O.R. (3d) 691, 295 D.L.R. (4th) 175 (Ont. Div. Ct.) at para 31.
116

The Plaintiff also explains, referencing Soulos, at paras 34 & 50 (PCB, para 248), the logic of common issue 10 as follows:
If it is found, for example, that Samson wrongfully acquired the Capital Contributions by fraud or breach of fiduciary duty,
there may not be any need to investigate the individual circumstances of class members or sub-classes thereof in order to
determine whether the remedy sought of constructive trust regarding the Capital Contributions should be imposed . . .

117 Common issue 10 reads as follows: "Has the Plaintiff shown that the individual circumstances of class members or subclasses thereof are not relevant to the determination of whether the remedy sought of constructive trust and/or equitable lien
regarding the Capital Contributions should be imposed?" I have denied summary judgment on this common issue, as discussed
below. Thus, common issue 10 will go forward to the common issues trial as stated.
k. Common Issue 11: Remedies in law or equity
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118 Common issue 11 follows, mirroring (PCB, para 249) Heward, at para 25, and incorporating logic from Serhan, at para
24: "If one or more of the common issues (1) through (10) are answered in the Plaintiff's favour, to what remedies in law or
in equity are the Class entitled?"
119 This common issue 11, as originally referenced, sought to determine "are the Defendants liable on a restitutionary basis:
(i) to account for disgorgement". I raise this because Babstock contained a number of comments on disgorgement (sometimes
— e.g. paras 2, 3, 23-25, 27, 29, 57-60 & 67) referenced therein, and other potential remedies, as a "gain-based award", in that
case "quantified by the profit" earned, whereas in the case at Bar, it would be in reference to PCDs and Special Pays not paid.
120 The Nation repeats its argument (SNCRB, para 287) that constructive trust is not a cause of action. I have already dealt
with that above - see discussions in reference to Sun-Rype and other cases.
121
The Nation also argues (SNCRB, para 288) that for a constructive trust, the Plaintiff would have to establish that the
deprivation came from the same account as the expenditure. The Plaintiff argues (PCRB para 122) that there is no authority
for that proposition. As noted earlier, if there is any further argument to the point, it seems at odds with the aforementioned
authorities, but could be raised at the common issues trial.
122
Further, the Nation argues (SNCRB, para 289) that there may have been some duplicate compensation and thus the
doctrine of "clean hands" prevents recovery on a constructive trust basis. My answer is that this would be a merits issue for the
common issues trial, a simple matter of tracing and accounting for what is owing and what has been paid. Limitation arguments
were also raised by the Nation, but I have dealt with those elsewhere in these Reasons.
123 In the result, common issue 11 will go forward as stated, with the redaction proposed by the Plaintiff in her substantive
Supplemental Brief of October 16, 2019, unless Counsel agree on a better way to articulate it.
l. Common Issues 12 — 14: Constructive trust relief
124
Common issues 12 — 14 relate to the potential relief that might arise from a finding of a constructive trust in relation
to the Kisoniyaminaw Heritage Trust:
12. Should the Trustees be declared a constructive trustee for the benefit of the Class — and if so in what amount, and
for whom are such proceeds held?
13. Is the relief, if any, to which the Class Members may be entitled capable of assessment on an aggregate 34 basis, and,
if so, what amount should the Defendants disgorge/hold for the benefit of the Class, for whose benefit and why?
14. Does the conduct of the Defendants justify an award of punitive or exemplary damages? If so, what amount or amounts
are to be awarded to members of the class, sub-classes or individuals thereof?
125 Counsel for the Plaintiff summarized the Plaintiff's position on these proposed common issues at S19 TR 48/3 — 49/4:
the issues focus on the Defendants' conduct across the class and subclass; the Plaintiff relies on Andersen as set out in common
issue 10; reference is made to s. 30 of the Act and Jeffery v. London Life Insurance Co., 2016 ONSC 5506 (Ont. S.C.J.) at paras
66 — 72, (PCB paras 250-51) as to monetary relief, being less restrictive than damages, thus seeking restitutionary relief in the
form of a constructive trust, a proprietary remedy; and reference to cases supporting punitive or exemplary damages against
the Defendants for their conduct.
126 The Nation raises the issue of the Trustee not being a party, but the Plaintiff proposes to bypass this issue by the evidence
that the Trustee has agreed to the result. If necessary, the Plaintiff can add the Trust in as a party, as discussed below.
127 The Nation again raises limitation issues (SNCRB, paras 295-6), saying that, in the result, it would not "be appropriate to
award any remedy" prior to finding liability in regard to the limitation issue. However, as otherwise noted herein, for a simple
declaration relief, not restitution, there may not be a limitations issue, because the Plaintiff asserts that she does not seek a
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remedial order. However, even if liability is ultimately denied, the quantification of same is relevant, so as not bifurcate the
remedy from the liability.
128 Further substantive issues relating to aggregate and punitive/exemplary damages (PCB, paras 250-6, and 257 respectively
and S19 TR58/8-32; see the Nation's position on substantive issues needing to be resolved before a damage assessment can be
determined; and see also S20 TR 58/29-59/35), can be argued at the common issues trial, and need not be addressed here.
129

Accordingly, common issues 12 — 14 will proceed as proposed.

m. Common Issues 15 and 16: Interest and costs
130

Common issues 15 and 16 relate to interest and costs:
13. Should the Defendants pay prejudgment and post-judgment interest, and at what annual interest rate?
14. Should the Defendants pay the costs of determining any individual issues or of administering and distributing any
judgment? If yes, who should pay what costs, why, and in what amount?

Counsel for the Plaintiff discusses these at S19 TR 49/4-53/1.
131
The Nation argues that these issues should be determined after the resolution of all common and individual issues.
However, I find that there are factual issues relating to whether the amounts claimed have been, or should have been,
accumulating interest, and there may be issues to what, if any, interest was actually collected/paid and if not, what are the
appropriate principles is to liability, rate and amount. 35 The parties can raise their substantive arguments at the appropriate
time. For example, if the Plaintiff class is entitled to a remedial order or declaration as to a constructive trust on monies to which
its members are entitled, which are held in trust with interest, there would be an argument that amount of money and the interest
earned, would be to the entitlement of the Plaintiff class. Otherwise further arguments could be made as to whether interest
should follow in law, and at what rate 36 . The common issues trial is the best place to determine these issues. Thus, common
issue 15 will go ahead as drafted, absent any wording changes agreed by the parties.
132 However, the matter of costs — when found, directed to be paid, and in what amount — are always a matter that can be
addressed after any decision in a matter, including this certification decision, and that is left to the discretion of the individual
decision maker in this certification proceeding or at the common issues trial, after submissions from the parties. The parties
can make those submissions at the relevant time(s). However, costs are not a common issue, and thus proposed common issue
16 is struck.
n. Subclass Common Issues
133
I will deal with these as one consideration. A subclass under s. 1(o) of the Act "means persons who are class members
but who also make up a subclass of the class members . . . [who] have a claim that raises common issues that are not shared
by all the class members...".
134

The Plaintiff proposed the following subclass common issues:
1. Are the Membership Agreements illegal, void or otherwise unenforceable?
2. Was Samson Nation's conduct in entering into the Membership Agreements unconscionable conduct towards these Class
Members?
3. Did the Membership Agreements conceal the fact that Samson Nation's wrongdoing towards these Class Members had
occurred?
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G.H. Poelman J.:
I Introduction
1 Milana Warner commenced an action against Smith & Nephew Inc. for damages allegedly resulting from a hip resurfacing
system it manufactured.
2 Ms. Warner had enjoyed an active lifestyle before developing hip problems that caused severe pain and restrictions in her
activities. In consultation with her physicians, she chose the defendant's resurfacing system rather than a total hip replacement.
It was implanted by a surgical procedure performed by an orthopaedic surgeon. Unfortunately, problems developed which led
to removal of the system and a total hip replacement.
3 Ms. Warner applies for certification of her action as a class proceeding, in which she would be the representative plaintiff.
Members of the class would be all persons in Canada who have had the defendant's system implanted.
4
The defendant objects to certification, arguing that Ms. Warner's statement of claim does not disclose a cause of action,
she has not proved an identifiable class, there is no common issue of any significance, a class proceeding would not be the
preferable procedure, and Ms. Warner has not shown that she is a suitable representative plaintiff.
II Facts
A. Evidence
1
An application to certify a proceeding as a class proceeding under section 2 of the Class Proceedings Act, S.A. 2003, c.
C-16.5, requires evidence for the court to consider the matters required under section 5. Ms. Warner testified in two affidavits and
in questionings conducted on them. In addition, she submitted two affidavits of Dr. David Zukor, and he was questioned as well.
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2
The defendant submitted an affidavit by its managing director, Timothy Bourne, and an affidavit by Dr. Jason Werle.
Questioning was conducted on Dr. Werle's affidavit.
B. Hip Replacement and Resurfacing Surgery
3
As the evidence (much of it not disputed) indicates, degenerative joint disease, primarily caused by arthritis, leads to
chronic pain, stiffness and restrictions in activities. In many cases, it is treated with hip surgery. For some time, this meant
"total hip arthroplasty" or total hip replacement surgery. This requires removal of the femoral (thigh bone) head and neck and
implantation of a metal socket into the acetabulum (socket into which the head of the thigh bone fits). Within the acetabulum
component is placed a liner, made of plastic or polyethylene, ceramic or metal; the femoral head is replaced with a stem and
modular head made of metal or ceramic, implanted part way into the femur.
4
In the 1970s, an alternative procedure known as "hip resurfacing" developed. As explained by Dr. Werle, it involves
implanting a metal acetabular component, or cup, into the patient's socket and a metal femoral component is placed as a cap of
the femoral head. A much smaller stem which does not penetrate the femur is used to fix the femoral component into the neck
of the femur. Early resurfacing devices had high failure rates attributed (among other things) to the materials used, which had
insufficient wear resistance. In recent years, only metal surfaces are used in hip resurfacing devices, thus the common reference
to "metal-on-metal" hip resurfacing.
5
Dr. Zukor, whose evidence was tendered by the plaintiff, readily acknowledged that he has never been a fan of hip
resurfacing, for a variety of reasons. While hip resurfacing seemed attractive because it conserved bone and tissue, was thought
to be more natural, and was perceived to allow a more active lifestyle, he believed resurfacings are generally less effective and
require more "revisions" (replacements) than total hip replacement.
6
Over his career, Dr. Zukor has performed between two to three thousand hip replacements, but only about fifteen hip
resurfacings, because of his bias against them. The resurfacings he did were with a different product (since withdrawn from the
market) from the defendant's. Dr. Zukor has never used the defendant's product.
7
Dr. Zukor expressed his views about the problems and risks caused by metal particles, resulting from wear on the
components, potentially causing damage to patients. However, he made it clear that regardless of what material is used in
resurfacing, his preference remains total hip replacement rather than resurfacing.
8
Dr. Werle, on the other hand, has extensive experience with hip resurfacings and in particular the Birmingham Hip
Resurfacing system: a product manufactured by the defendant, and licensed for use by Health Canada. He has performed many
hip replacements and hip resurfacings. Since 2003, he has performed approximately 450 resurfacing procedures, all using the
Birmingham system.
9 Dr. Werle emphasizes that hip resurfacing should only be performed for certain patients and by well-trained and experienced
surgeons. In his words, "hip resurfacing is a technically demanding surgery that should not be performed by all orthopaedic
surgeons." With the appropriate patient and good surgical technique, performance of the Birmingham system has been excellent.
He reports that his patients, when able to make comparisons because of having had one replacement and one resurfacing, have
uniformly preferred the results of metal-on-metal hip resurfacing.
10
In addition to his clinical experience, Dr. Werle relied on findings made by the Alberta Hip Improvement Project. He
exhibited to his affidavit its Preliminary Report on Early Results of Metal-on-Metal Resurfacing for Treatment of Degenerative
Hip Disease in Alberta" (November 1, 2010). (Dr. Zukor exhibited the executive summary of the report to his supplementary
affidavit, but acknowledged that he was unaware of the project or its study until the executive summary was given to him by
plaintiff's counsel.)
11
The project was begun in 2004 by the Alberta Bone and Joint Health Institute, and involved many surgeons, health
administrators and patients whose treatment and progress was followed. It was funded by Alberta Health and Wellness, the
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McCaig Institute for Bone & Joint Health, and three medical supplies manufacturers, including Smith & Nephew, each of whom
gave an unrestricted research grant. Alberta Health Services, Alberta Health and Wellness and the Alberta Orthopaedic Society
were partners. There were a large number of participating surgeons from Calgary and Edmonton, including Dr. Werle, who also
served on the advisory committee.
12 The Preliminary Report was put into evidence by both parties, questioned on extensively, and relied upon by both parties
in oral submissions. It must therefore be given significant weight. Its contents may be summarized and paraphrased as follows:
a) The purpose of the project was to examine the clinical efficacy and long-term safety of alternative hip bearing surfaces,
such as metal-on-metal hip resurfacing, as compared to conventional total hip replacements. The study started in 2004,
with the objective of following patients for ten years following their hip resurfacing or hip replacement. A rigorous review
was considered important given the lack of information on long-term safety.
b) In addition to the case studies, the project reviewed literature and data available from jurisdictions outside Alberta and
outside Canada.
c) Metal-on-metal hip resurfacing was designed as a bone-conserving hip replacement option recommended for those under
66 years old. Its preservation of the femoral head and neck (which are removed in hip replacements) makes subsequent
revisions (replacement surgeries) more successful. Early resurfacing devices had high failure rates, but have given place to
the Birmingham system using what were thought to be successful features of earlier technology, namely bone conservation,
with new features such as harder bearing surfaces and better fixation techniques.
d) While metal-on-metal hip resurfacing has reduced the amount of wear debris that resulted from earlier surfacing
materials, some limitations have been noticed. Metal-on-metal hip resurfacing may cause elevated cobalt and chromium ion
levels, although little is known about consequences. Among other things, reactions to metal ions may cause pseudotumours
(inflamed tissue caused by foreign elements). Metal ion levels appear to be related to how well the components of the
replacement device are aligned.
e) It is recommended that metal ion levels in blood be checked about a year after the procedure (to allow a settling-in
period), and where above a certain guideline, continued monitoring is advisable. Consequences of increased metal ion
levels are unknown.
f) Because of the unknown teratogenic effect of metal ions, metal-on-metal devices are not advised for women of child
bearing potential.
g) The most common reason, according to the literature, for revision following use of the Birmingham system is femoral
neck fracture.
h) Patients must be comfortable with the risks of resurfacing, such as the unknown effects of elevated metal ion levels and
femoral neck fractures, and have realistic expectations about the advantages and limitations of the device.
i) Results of the study indicate that the Birmingham system may be an appropriate choice for select (young, more active)
patients with good bones. Older female patients, in particular, are much less likely to benefit and existing practice guidelines
regarding appropriate patient population recipients should be maintained.
j) Patient satisfaction appears to be high following hip resurfacing, and outcomes on an overall basis are similar to or better
than total hip replacement.
k) While emphasizing the preliminary nature of its study and the inability to draw conclusions for long-term safety,
the Preliminary Report concludes that "it does not appear that [Birmingham Hip Replacement] is associated with high
rates of serious adverse events, including revision and mortality. Moreover, the functional outcomes of [Birmingham
Hip Replacement] patients are promising and may be superior to [Total Hip Arthroplasty] in a select patient population.
However, these interim results are limited by the time of follow-up, as longer-term surveillance is needed."
3

l) "Current safety data suggests that it is not necessary to stop the study on the basis of safety concerns. These interim
results are limited by the time of follow-up, as longer-term surveillance is needed."
13 As would be expected, given his role with the project, Dr. Werle's expert report emphasizes similar aspects of the benefits,
risks and limitations of the Birmingham system. He continues to use it in his practice for patients he considers suitable and
who choose it.
C. Milana Warner
14
Ms. Warner was implanted with a Birmingham system on October 25, 2005, by her orthopaedic surgeon, Dr. Powell.
She was fifty years old, not overweight and had been physically active until 2004. In that year, she experienced sharp hip pain
while running and was diagnosed has having no cartilage in her hip. Until her surgery, she experienced significant pain and
restriction in activities.
15
Dr. Powell recommended hip resurfacing because of her age, weight and previous activity levels. Ms. Warner chose
resurfacing over hip replacement because, among other things, she believed it would give her superior range of motion; and the
removal of less bone would make revision surgery easier, if it became necessary, than if she had replacement surgery.
16
About three months after the procedure, Ms. Warner noticed the system beginning to "pop and click." A blood test
showed elevated metal ion levels, which Dr. Powell began to monitor. By 2012, she testified, the levels were at a point that "I
was informed by my doctors the levels of cobalt in my system were considered toxic. On or around April 5, 2012 I underwent
another surgery to remove the Product which induced cobalt poisoning." She acknowledged, however, that Dr. Powell told her
there were no standards as to how high the levels could get before becoming toxic or dangerous. Her Birmingham system was
replaced with a total hip replacement.
D. The Proposed Class
17
The plaintiff proposes a class comprising "all those persons in Canada who were implanted with a Birmingham Hip
Resurfacing System."
18
In her supplementary affidavit, Ms. Warner testified that she has been informed by her counsel, the Docken Klym firm,
that it has been retained by nine additional class members, and that these class members have experienced similar problems
with the product as she experienced, namely:
a) abrading of the metal components of the product;
b) toxicity;
c) removal of the product;
d) full hip replacement; and
e) extensive rehabilitation.
19 She has not spoken to any of these persons. Further, she has not reviewed any medical information pertaining to them; has
no knowledge of their age, gender, weight, activity level, surgeon or what type of device was implanted; and has no knowledge
of whether any of them has undergone revision surgery.
III Legal Principles
A. General Principles
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20 Any member of a class of persons may commence a proceeding on behalf of the members of that class, but must then apply
for an order certifying the proceeding as a class proceeding and appointing a person as representative plaintiff (section 2). The
legislation sets out criteria on which the court must be satisfied for a certification order to be made (section 5(1)); and directs
that where each of the criteria are met, certification must be granted; and if not all of the criteria are met, certification must not
be granted (sections 5(3) and (4)). The certification requirements in the Class Proceedings Act are that the pleadings disclose a
cause of action, there is an identifiable class of two or more persons, the claims raise a common issue, a class proceeding would
be the preferable procedure, and there is a suitable representative plaintiff (having regard to certain qualifications).
21
The emphasis in the Class Proceedings Act is on procedural considerations. Section 6(2) provides that "an order
certifying a proceeding as a class proceeding is not a determination of the merits of the proceeding." The seminal case of
Hollick v. Metropolitan Toronto (Municipality), 2001 SCC 68, [2001] 3 S.C.R. 158 (S.C.C.), repeats that caution, stating that
"the certification stage is decidedly not meant to be a test of the merits of the actions" (para 16). Nevertheless, Hollick also held
that "the class representative must show some basis in fact for each of the certification requirements set out in ... the Act, other
than the requirement that the pleadings disclose a cause of action" (para 25).
22 Some language in the Class Proceedings Act and Hollick and other authorities could mean, as was at times suggested on
behalf of Ms. Warner, that if the statement of claim discloses a cause of action, the court must be concerned only with whether
the other requirements are met. No consideration may be given to whether the action has any prospect of success. The authorities
do not go that far, however, despite Hollick's caution about not testing the merits.
23

In revisiting the standard of proof on certification applications recently, the Supreme Court of Canada held as follows:
103 Nevertheless, it has been well over a decade since Hollick was decided, and it is worth reaffirming the importance of
certification as a meaningful screening device. The standard for assessing evidence at certification does not give rise to
"a determination of the merits of the proceeding" (CPA, s. 5(7) [s. 6(2)]); nor does it involve such a superficial level of
analysis into the sufficiency of the evidence that it would amount to nothing more than symbolic scrutiny.
104 In any event, in my respectful opinion, there is limited utility in attempting to define "some basis in fact" in the
abstract. Each case must be decided on its own facts. There must be sufficient facts to satisfy the applications judge that
the conditions for certification have been met to a degree that should allow the matter to proceed on a class basis without
foundering at the merits stage by reason of the requirements of s. 4(1) [s. 5(1)] of the CPA not having been met. [Pro-Sys
Consultants Ltd. v. Microsoft Corp., 2013 SCC 57, [2013] 3 S.C.R. 477 (S.C.C.), paras 103 and 104.]

24
To the same effect, in Windsor v. Canadian Pacific Railway, 2007 ABCA 294, 417 A.R. 200 (Alta. C.A.), the Court of
Appeal held that while the Class Proceedings Act only requires that plaintiffs disclose a cause of action (a very low standard)
and does not require a prima facie case, "some threshold level of evidence" is required for certification. "There are some actions
that are purely speculative, have no air of realty, or are doomed to fail, and they will not be certified even if the pleadings disclose
a cause of action" (para 35). Some cases go as far as to indicate that some evidentiary foundation supporting the claims will be
necessary to meet the minimum standard identified in Hollick: for example, Sullivan v. Golden Intercapital (GIC) Investments
Corp., 2014 ABQB 212 (Alta. Q.B.), para 64.
25 The authorities are not clear on how the screening function should be performed (Pro-Sys) or how it might be determined
whether the action is purely speculative, has no air of reality or is doomed to fail even if the pleadings disclose a cause of action
(Windsor), or on what evidence. Given the indication in some authorities that no evidence is needed on the cause of action
requirement, the screening function might arise out of the evidence submitted for the other statutory requirements. In L. (T.)
v. Alberta (Director of Child Welfare), 2006 ABQB 104, 395 A.R. 327 (Alta. Q.B.), Slatter J (now JA) held that the merits of
an action are relevant to determining whether a class proceeding is the preferable procedure, and it is necessary to explore the
merits to identify common issues and define the class (para 36). He held that even though a certification motion is not the place
to decide difficult questions of fact or law, "if it appears on the face of the proceeding that the action is doomed to fail, there
is little point in certifying the class proceeding (para 36).
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B. Cause of Action
26 Section 5(1)(a) requires the court to be satisfied that the pleadings disclose a cause of action. Thus, the legislation is clear
that this element is determined from the pleadings only.
27
The test is the same as when applying to strike pleadings for not disclosing a cause of action. Thus, "the question ...
is whether the disputed claims disclose a cause of action, assuming the facts pleaded to be true. If it is plain and obvious that
a claim cannot succeed, then it should be struck out": Elder Advocates of Alberta Society v. Alberta, 2011 SCC 24, [2011] 2
S.C.R. 261 (S.C.C.), para 20, citing Hollick and Hunt v. T & N plc, [1990] 2 S.C.R. 959 (S.C.C.), at 980.
28
As Martin J held (citing authority) in Andriuk v. Merrill Lynch Canada Inc., 2013 ABQB 422 (Alta. Q.B.) (affd. 2014
ABCA 177 (Alta. C.A.)), pleadings "must be construed generously and liberally with allowances for drafting deficiencies that
do not disclose radical defects" (68).
29

A brief, analytical summary of the allegations in the statement of claim in this action is as follows:
a) The plaintiff was implanted with the defendant's product in 2005 (paras 1and 13).
b) The product is a metal-on-metal hip resurfacing system developed, manufactured, distributed, marketed, promoted and
imported into Canada by the defendant (paras 2, 5 and 6).
c) The product is licensed and regulated by the Canadian federal government (para 7). Pursuant to the regulations, the
defendant had a number of standards and obligations it was required to meet (para 9).
d) The defendant failed to meet the required standards by, among other things, providing to the market a medical device
which adversely affected health, was not effective for the medical conditions, purposes and uses intended, and deteriorated
under normal use to such a degree that it adversely affected patients' health (paras 9, 10 and 11).
e) The plaintiff was injured because abrading of the metal alloy materials gave her a toxic level of cobalt in her blood,
which in turn resulted in inflammation in her hip area and increased risk of cancer and other adverse effects on health. She
was required to undergo a second surgery giving her a total hip replacement and removing the product; she suffered pain
and discomfort and needed extensive rehabilitation (paras 12 and 15 to18).
f) Other class members are those who were implanted with the same product and their dependents as determined by
dependents statutes (para 2).
g) Class members suffered injuries comprising physical injury, increased risk of complications to their future health
(including corrective surgery), psychological injuries (fearing for their health and lives), loss of enjoyment of life and
restricted movement, and pecuniary damages (subrogated to health authorities) (paras 19 to 22).

30 The defendant asserts that the statement of claim fails to disclose a cause of action, and the certification application should
be dismissed on that basis alone. Citing authority, it says that the plaintiff was required to identify the design defect and establish
an alternative design that would have been safer and economically feasible to manufacture. For negligent manufacturing, it
should have been specific that "something went awry in the manufacturing process or that the process resulted in unintended
consequences," and it says that for the distribution, marketing and sale part of the negligence claim, it should have pleaded
that harm outweighed the product's value, and there was a failure to warn of known risks, giving particulars of the failure to
warn. In summary, the defendants argue that "the statement of claim therefore fails to plead adequate material facts to support
the causes of action it seeks to advance."
31
The defendant raises legitimate concerns about the statement of claim, in that it offers few if any particulars about what
the defendant should have done differently in compliance with its duties of care. Much of that is answered, however, by the
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recognition (as plaintiff's counsel acknowledged in argument) that the essence of the allegations is simply that the Birmingham
system should not have been on the market.
32
The conclusion that this is the essence of the plaintiff's allegations can be drawn from the statement of claim, read
generously and liberally. The plaintiff complains of a metal-on-metal resurfacing system that results in abraded material being
absorbed in the body. The abraded material, she says, leads to a high concentration of metal ions resulting in inflammation, toxic
levels of cobalt and increased risk of other adverse health effects. The defendant sold a product that was unsafe as a medical
device, not fit for its intended purpose and not of merchantable quality. The ultimate consequence is the need for the product
to be removed, requiring additional surgery and rehabilitation.
33 Such a reading of the statement of claim discloses a cause of action, whatever its merits may be. No doubt putting a case
more expressly would be better; and no doubt additional particulars would have been advisable, but there is enough.
34
A mere lack of particulars does not mean a cause of action is not made out. It may simply mean that the defendant
is entitled to particulars on application: Hughes Estate v. Hughes, 2007 ABCA 277 (Alta. C.A.), para 41. No application has
been made here.
C. Identifiable Class of Two or More Persons
35

The second requirement for certification is that "there is an identifiable class of two or more persons" (section 5(1)(b)).

36
As indicated earlier, the proposed class would include all people who had the Birmingham system implanted and their
dependents as defined by relevant statutes.
37 The class definition must be based on objective criteria enabling identification of potential class members without reference
to the merits of the claim; have a rational connection between the definition, causes of action and common issues; and not be so
broad as to include persons who have no claim against the defendant, but not so narrow as to arbitrarily exclude persons with
claims similar to those asserted on behalf of the proposed class: Windsor, paras 18 and 19; Buelow v. Morrissey, 2013 ABQB
277, 562 A.R. 79 (Alta. Q.B.), para 27.
38
The defendant criticizes the class definition proposed by the plaintiff. Its only real substantive objection is that the
definition "is not restricted to those who have experienced a high concentration of metal ions in their blood and therefore has
no connection with the only injury particularized in the statement of claim."
39 The difficulty with the defendant's argument is that such a class definition would be less objective, less easily ascertainable,
and may require some determination of the merits. Thus, this type of narrower definition was rejected in Crisante v. DePuy
Orthopaedics Inc., 2013 ONSC 5186 (Ont. S.C.J.), where a definition similar to that proposed by the plaintiff was accepted. In
that case, a definition based on the mere implanting of a hip device, rather than cases where revision surgery had been performed,
was approved on the basis that "compensable harm may arise as soon as a defective device is implanted," and "limiting the class
to those who have sustained an injury has been found to improperly introduce a merits analysis to the determination of class
membership" (paras 36 and 37). A similar conclusion regarding class definition, again involving a hip device, was reached in
Jones v. Zimmer GmbH, 2013 BCCA 21, 358 D.L.R. (4th) 499 (B.C. C.A.), para 29.
40
Thus, in my view the definition proposed by the plaintiff would be acceptable, assuming the other requirements of an
identifiable class are satisfied.
41
As with all requirements for certification other than disclosing a cause of action, the plaintiff must adduce evidence
to meet the requirement of "an identifiable class of two or more persons." This element cannot be satisfied by pleadings or
argument. While it is a "relatively low evidentiary standard," plaintiffs "have an obligation at the certification stage to introduce
evidence to establish some basis in fact that at least two class members can be identified:" Sun-Rype Products Ltd. v. Archer
Daniels Midland Co., 2013 SCC 58, [2013] 3 S.C.R. 545 (S.C.C.), para 61.
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42
Further, more is required than evidence that two persons come within the proposed class. As cases collected by Rooke
ACJ show, there must be evidence of at least one person other than the plaintiff who both shares the same complaint and wants
that complaint prosecuted in a class proceeding: Buelow, paras 32 to 39. This requirement is not a formality, but fundamental to
a certification decision. Class actions are large-scale, complex proceedings, not to be invoked at the behest and for the benefit
of a single complainant: Bellaire v. Independent Order of Foresters (2004), 5 C.P.C. (6th) 68 (Ont. S.C.J.), paras 31 to 33.
43 It would not be enough to establish through general evidence that the class as a whole may have suffered loss, for example
by having been implanted with a defective Birmingham system. The Supreme Court emphasized that "the certification judge
must be satisfied that there is some basis in fact that at least two persons can prove they incurred a loss: Sun-Rype Products Ltd.
v. Archer Daniels Midland Co., 2013 SCC 58, 364 D.L.R. (4th) 626 (S.C.C.), para 76.
44 As described earlier, the plaintiff's evidence on this requirement is contained in her supplementary affidavit and questioning.
Someone at the law firm representing her informed her that the firm was retained by nine additional class members who
experienced "similar problems" with the Birmingham system as the plaintiff, namely abrading of metal components, toxicity,
product removal, full hip replacement and extensive rehabilitation. When questioned, she acknowledged having no information
about the identities of the nine people, the nature of their complaints or why they retained her counsel.
45
That is not enough. There is no identification of the purported class members or evidence that they wish to pursue their
claims in a class action. Many potential plaintiffs "retain" counsel before deciding that they wish to commence or participate
in legal proceedings. Furthermore, the description of the "similar problems" is so brief and generic as to defeat any attempt to
evaluate whether there is "some basis in fact" to bare, conclusory allegations.
46
Adding to the difficulty is that the evidence is so weak in foundation as to deserve no weight. It is double hearsay —
being passed from the anonymous nine people through an unnamed person at the law firm to the plaintiff. As Slatter J (now
JA) said in L. (T.):
Ms. Stewart's affidavit was full of hearsay. It recounted things that third parties had disclosed to Mr. Lee, and that Mr. Lee
had then passed on to Ms. Stewart, who then swore that she verily believed them to be true. This sort of double hearsay is
of so little probative value as to be of no use to the Court .... If there are third parties with factual information of assistance
in the certification hearing, those third parties should themselves swear the affidavits. [para 24]
47
The same view of evidence at a certification hearing (this time, in the context of establishing a common question) was
expressed in Ernewein v. General Motors of Canada Ltd., 2005 BCCA 540, 260 D.L.R. (4th) 488 (B.C. C.A.) (leave denied:
(2006), [2005] S.C.C.A. No. 545 (S.C.C.)), where the British Columbia Court of Appeal held that "a relaxation of the usual
rules [for the admissibility of evidence] would not seem consonant with the policy implicit in the Act that some judicial scrutiny
of certification applications is desirable, presumably in view of the special features of class actions and the potential for abuse
by both plaintiffs and defendants" (para 31).
48
In addition to the nine people referred to in Ms. Warner's supplementary affidavit, the plaintiff argues that there are
three other groups which might make up the class. The Preliminary Report refers to 609 persons who received the Birmingham
system, who are shown in tables as having various experiences with the implant; and about 450 people who had procedures
performed by Dr. Werle, four of whom had revisions.
49
The evidence with respect to these groups also fails to show that they meet the criteria for an identifiable class. They
are anonymous. There is no evidence of what (if any) complaint they now have regarding their Birmingham systems. The fact
that a table indicates they experienced symptoms that led to revision, reoperation or monitoring says nothing probative about a
complaint with the Birmingham system. Finally, there is no evidence any of these people wish to pursue a claim.
50
Thus, on the evidence before me, I find the plaintiff has failed to establish that there is an identifiable class of two or
more persons.
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D. Common Issue
51
As the third requirement for certification, the plaintiff must establish that "the claims of the prospective class members
raise a common issue, whether or not the common issue predominates over issues affecting only individual prospective class
members (section 5(1)(c)).
52

As of the hearing, the plaintiff proposed the following as the common issues:
A. Factual Issues
i. Does the Product debride metal shavings into the body cavity?
ii. If 1.1 is answered in the affirmative, does the debrided metal cause a higher risk of illness or injury?
iii. What are the effects of debrided metal shavings on those persons whose implanted Product has so failed?
iv. Is the presence of either cobalt or chromium or both ions in the blood sufficient cause for removal of the Product?
B. Negligence
i. Did the Defendant owe a duty of care to the Class to:
a. ensure that the Product was safe for prosthetic implantation and that implantation of such products would not cause
illness or injury;
b. conduct adequate and regular testing on the Product to ensure that implantation of such products would not cause
illness or injury; and/or
c. upon discovering that the Product was not safe for implantation, warn the Class known deficiencies in the Product,
take immediate and comprehensive steps to facilitate the surgical removal of any or all implantations of the Produce,
or take any other remedial action?
ii. Did the Defendant breach any of the duties of care it owed to the Class?
iii. Was it reasonably foreseeable that a metal-on-metal prosthetic would debride in the body cavity?
iv. Was it reasonably foreseeable that the debrided metal alloy would cause illness or injury if the metal or its derivatives
were introduced into the blood stream or the body cavity?
C. Remedies
i. Are some or all of the Class Members entitled to recover from the Defendant one or more of the following categories
of damages:
a. Reasonable medical costs incurred in the screening, diagnosis, and/or treatment of medical conditions caused by
the implantation, ongoing complications and/or surgical revision/removal of the Product;
b. Lost wages or income caused by implantation, ongoing complications and/or surgical revision/removal of the
Product;
c. Future care expenses caused by implantation, ongoing complications and/or surgical revision/removal of the
Product including but not limited to:
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1. An amount equal to the cost of surgical revision/removal undertaken in a foreign jurisdiction where such
surgery can be demonstrated to be medically necessary;
d. Pain and suffering caused by implantation, ongoing complications and/or surgical revision/removal of the Product;
and/or
e. An amount equal to the cost of surgical revision/removal undertaken in a foreign jurisdiction where such surgery
can be demonstrated to be medically necessary.
ii. Are Class-Members entitled to any other category of damages? If so, what are the categories to which the Class Members
are entitled?
iii. Can damages to the Class be determined, in whole or in part, on an aggregate, class wide basis? If so, what are the
aggregate damages?
D. Punitive Damages
i. Does the conduct of the Defendant merit an award of punitive damages?
ii. If the answer to 4.1 is in the affirmative, should an award of punitive damages be made against the Defendant? If so,
in what amount?
E. Family Claims
i. Where a Class Member suffered illness or injury as a result of the implantation of the Product, is the Class Member
entitled to recover from the Defendant, one or more of the following categories of damages:
a. common law damages for the Class Member's spouse for loss of consortium;
b. common law damages for the Class Member's dependants for loss of care, guidance and companionship; and/or
c. damages for dependants' pecuniary loss pursuant to the Family Law Act, RSO 1990, c F.3, s. 61, or for loss of
consortium pursuant to the Tort-feasors Act, RSA 2000, c T-5, as applicable?
53 During submissions, plaintiff's counsel acknowledged that the real common question at root of all claims was whether the
Birmingham system should have been made available for implantation in patients. Further, he acknowledged that if the plaintiff
failed on that question, the defendant would be successful against all class members. If the product was properly available,
whether a plaintiff can establish liability against anyone depends on other questions, such as whether the product was suitable
for the particular patient, whether the physician gave adequate advice and whether the surgery was performed with the required
ability.
54
On the other hand, if the product should not have been available at all, then it is possible that all persons who had
it implanted have a claim — perhaps because, as in Crisante, compensable harm may arise as soon as a defective device is
implanted into a person's body (para 36).
55
(It is perhaps possible as well that the defendant could establish that it would not be in breach of its duties by making
the product available if its warnings were modified. That is unlikely — the plaintiff's entire theory is founded on the notion that
metal-on-metal hip resurfacing is unsafe. The defendant's literature already contains significant warnings and cautions.)
56
From the legislation and authorities, it is clear that the common question need not "predominate" over issues relating
to individual class members (although that is a factor to be considered, as will be seen, in the "preferable procedure" inquiry).
For a question to be common, its resolution must be necessary to the resolution of each class member's claim, success for one
class member must mean success for all, and the class members claims must share a substantial common ingredient — although
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class members need not be identically situated vis-à-vis the opposing party and they need not all benefit to the same extent from
successful prosecution of the action: Pro-Sys, para 108.
57
The plaintiff's current approach would enable the framing of high-level common questions that would be necessary to
the resolution of each class member's claim against the defendant, Smith & Nephew. If the allegation is that the Birmingham
system was negligently offered for sale — that it should not have been available — then this question will need to be determined
for each claim, and answering them commonly would avoid duplication in legal and factual analysis (to paraphrase the analysis
in Pro-Sys, para 111).
58 However, the common questions proposed in the plaintiff's materials offer little help in identifying exactly what common
questions should be heard. They fail to focus on the root issue, which the plaintiff acknowledged in argument. They include
many issues not in dispute (such as the existence of a duty of care and whether the product debrides some metal shavings into
the body cavity). They include questions that are not common (such as the effects of debrided metal shavings on persons with
the Birmingham system). Further, they ask abstract questions like whether some categories of damages might be available to
class members, when those are properly individual questions to be determined on proved facts.
59
Perhaps concerns over the questions could be resolved on a subsequent appearance, if certification was approved on
other grounds. However, I decline to consider that possibility because of the other impediments to certification. In particular,
the question of the "preferable procedure" is an overlapping consideration in this case.
E. Preferable Procedure
1. General Principles
60
The fourth statutory requirement is that the class proceeding "be the preferable procedure for the fair and efficient
resolution of the common issues" (section 5(1)(b)). In determining whether a class proceeding is the preferable procedure, the
court must consider all relevant matters, including at least five matters set out in section 5(2).
61 A preliminary matter is the scope of an inquiry into whether "a class proceeding would be the preferable procedure for the
fair and efficient resolution of the common issues." The words of the section might suggest, as was argued in Hollick, "that the
court must look to the common issues alone, and ask whether the common issues taken in isolation would be better resolved in a
class action rather than in individual proceedings" (para 27). The court rejected that contention, finding instead that "there must
be a consideration of the common issues in context" (para 30); and that "the preferability analysis requires the court to look to
all reasonably available means of resolving the class members' claims and not just the possibility of individual actions" (para
31). Thus, the focus is not merely the best procedure for resolving the common issues.
62
Hollick was decided without the benefit of section 5(2), which lists factors to be considered when determining the
preferable procedure. Those factors confirm the holding in Hollick that the scope of the preferable procedure inquiry extends
to a consideration of whether a class action is the preferable procedure for resolving the claims of the proposed class members.
2. Statutory Considerations
(a) "Whether questions of fact or law common to prospective of class members predominate over any questions affecting
only individual prospective class members": s. 5(2)(a).
63

The evidence does not establish that the common issues will predominate, but rather the contrary.

64 When complainants have concerns about their Birmingham systems, the cause could be any one or combination of factors.
The affidavit and questioning evidence of both experts establishes that for a Birmingham system to be implanted, an orthopaedic
specialist must assess numerous factors relating to the individual patient's hip problem and relevant personal characteristics.
The surgeon must then recommend the system as the appropriate device, a recommendation a patient may choose to accept.
The Birmingham system must then be implanted, using a difficult surgical technique. Finally, all physicians must conduct
appropriate follow up to monitor recovery and subsequent health.
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65 The evidence also shows that the defendant has warned of potential harm from metal ions in its product literature. Thus,
it may be important to determine the degree to which a plaintiff's harm lines up with the warnings. Further, the adequacy of
how those warnings were communicated through the patient's physicians and surgeons will be relevant. Finally, harm from
metal ions depends on an individual's particular circumstances such as metal sensitivities, which cannot be known in advance
or adequately controlled.
66
The plaintiff seeks to avoid these difficulties by alleging that the Birmingham system should not have been available at
all. But that does not make individual issues go away. They will still be important, because these individual variables (a) may
have caused most or all of the patient's loss, (b) may be an intervening or a contributing cause, (c) may affect the amount of
damages, and (d) may be covered by the defendant's warnings.
67
More fundamentally, there is very little prospect of the plaintiff succeeding in its root allegation that the defendant is
liable on the basis that the Birmingham system should never have been available for hip resurfacing. The main reasons for this
conclusion, based on the evidence on this application, may be summarized as follows:
a) The Birmingham system is federally-licensed and regulated, and has never been the subject of a recall in Canada. While
not definitive, this makes it less likely that the system is so deficient that it should not be used for any application a surgeon
might recommend.
b) The system is the subject of an extensive, ongoing study by the Alberta Hip Improvement Project. The Preliminary
Report indicates that current information supports the system remaining available as recommended by surgeons, within
existing practice guidelines.
c) Many qualified surgeons continue to recommend and use the Birmingham system for patients considered appropriate.
d) The revision rates experienced by patients with the Birmingham system are comparable, and in some cases better, than
those experienced by patients with total hip replacements.
e) The metal-on-metal aspect of the Birmingham system is an improvement on the materials that were used for other
resurfacing systems, and is an element that presents the same risks where metal-on-metal is used in total hip replacements
(as it is for some of those systems).
f) Experts in orthopaedics consider the Birmingham system to be advantageous, as compared to total hip replacement
alternatives, for some patients based on their personal characteristics and desires. There are a significant number of patients
who, when given the alternatives with adequate information on risks and benefits, choose the Birmingham system.
g) There is no evidence to support the allegation that the Birmingham system is so deficient that it should be removed from
the list of available products. Not even the plaintiff's expert, Dr. Zukor, goes that far.
68
These conclusions are relevant to the overall screening function the courts are required to perform when considering
certification of class proceedings. They are germane when considering the question of preferable procedure as well.
69 If the plaintiff fails on the root question of whether the Birmingham system should be available, which I conclude is likely
based on the evidence before me, all she and other potential plaintiffs are left with is a host of individual factors, which probably
means their main claim, if they have one, must be against their physicians and surgeons. Even if they win on the root question
against the manufacturer, the individual factors will dominate the ultimate resolution of each prospective plaintiff's claim.
(b) "Whether a significant number of the prospective class members have a valid interest in individually controlling the
prosecution of separate actions": s. 5(2)(b).
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70 The evidence says nothing about whether there is a significant number of individuals who seek to bring separate actions.
Indeed, as indicated earlier, there is no evidence of any weight to suggest that claimants other than Ms. Warner have complaints
that they wish to pursue in class proceedings.
71

This factor thus has little bearing on the preferable procedure.

(c) "Whether the class proceeding would involve claims that are or have been the subject of any other proceedings":
s. 5(2)(c).
72
Again, there is no evidence on this factor, and I infer that there are no other proceedings regarding the Birmingham
system that would weigh against a class proceeding.
(d) "Whether other means of resolving the claims are less practical or less efficient": s. 5(2)(d).
73
The plaintiff argues that a class proceeding must be preferable, because determination of any common issue makes it
more practical and efficient than separate actions, even if case-managed together.
74
The plaintiff's argument seems persuasive in theory. It is less convincing, however, in the absence of a more fulsome
analysis of why case managed proceedings, particularly if the group remains relatively manageable, would not be workable.
There are other options, which the plaintiff has not considered, that would be available within the context of case management
to avoid unnecessary duplication while still recognizing the dominance of individual elements for each plaintiff's claim. The
absence of evidence about the circumstances of the other nine potential class members precludes full consideration of this factor.
75
I adopt the words of Martin J in Andriuk, that "in the absence of a clear articulation of this case as a whole and on
the record, I am unable to find that a class proceeding is the most practical and most efficient means of bringing this claim
forward" (para 160).
(e) "Whether the administration of the class proceeding would create greater difficulties than those likely to be
experienced if relief were sought by other means": s. 5(2)(e).
76 The consideration of this factor is similar to the preceding one. There is very little evidence on which a determination can
be made on the merits of individual proceedings, likely under joint case management, as compared with a class proceeding.
77 Further, on the most generous treatment of Ms. Warner's supplementary affidavit and questioning (which is not warranted),
there are nine additional class members who have complaints they wish to pursue in class proceedings. While a class need not
be large, it has been recognized that joinder of individual claims may be a better solution than class proceedings where the
numbers are small: Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46, [2001] 2 S.C.R. 534 (S.C.C.), para 42;
Metera v. Financial Planning Group, 2003 ABQB 326, 332 A.R. 244 (Alta. Q.B.), para 75; Crisante, paras 12 and 30 to 40;
and Taylor v. Wright Medical Technology Canada Ltd., 2014 NSSC 89, 1083 A.P.R. 103 (N.S. S.C.), para 56.
3. Any Matter Considered Relevant
78 In addition to the required considerations listed in section 5(2)(a) through (e), the court may consider any matter it considers
relevant to determining whether a class proceeding would be the preferable procedure for the fair and efficient resolution of the
common issues. To assist in determining what considerations are relevant, regard must be had to the purpose of the "preferable
procedure" inquiry, well set out by Martin J as follows:
The Court is required to take a purposive approach to the interpretation of these factors [as set out in sections 5(2)(a) through
(e)], testing them against the objectives of the CPA. The essence of the preferable procedure inquiry is whether a class
action represents a fair, efficient and manageable procedure that is preferable to any alternative method of resolving the
claims: Hollick at para 28. Furthermore, the Court must determine whether proceeding as a class action advances the policy
objectives of access to justice, judicial economy, and behaviour modification: Hollick at para 27. [Andriuk, para 149.]
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79
The policy of access to justice is an important rationale for the Class Proceedings Act and may inform its interpretation
and application. But, of course, it must be considered in light of other objectives of the law and in a fair, balanced way. Not
all claims must be certified just because not doing so may mean individual claims do not proceed. Some regard must be had to
whether they have an air of reality and whether there is sufficient basis in fact to allow them to invoke the scale and complexity
of class proceedings. Furthermore, to the extent individuals have claims they may wish to pursue arising out of hip resurfacing,
it does them no service to encourage an action focused on one potential avenue of recovery which, on the evidence before me,
I conclude is unlikely to be a promising recourse.
80
For reasons largely given earlier, judicial economy does not augur in favour of certification either. As in Hollick (para
32), any common issue here is negligible in relation to the individual issues — a factor relevant to judicial economy. Nor is
judicial economy furthered by encouraging class actions of tenuous validity.
81
Finally, the policy of behaviour modification is not a compelling consideration in favour of certification here. The
Birmingham system has been and remains subject to Health Canada regulations. Its limitations have been the subject of extensive
study and are well known by the orthopaedic surgeons who consider its possible use and perform the procedure when it is
implanted.
F. Representative Plaintiff
82
The final requirement for a certification order concerns the proposed personal representative. With respect to the points
at issue in this case, the court must be satisfied that "there is a person eligible to be appointed as a representative plaintiff who,
in the opinion of the Court, (i) will fairly and adequately represent the interest of the class, [and] (ii) has produced a plan for the
proceeding that sets out a workable method of advancing the proceeding on behalf of the class and of notifying class members
of the proceeding" (section 5(1)(e)(i) and (ii)).
83
The authorities have added meaning to this requirement, emphasizing the importance of a representative's role in class
proceedings. The principals are helpfully distilled from the cases by Thomas J in Sullivan (paras 43 to 62). I paraphrase them,
with one additional reference, as follows:
a) The function of a representative plaintiff is to direct the lawyer who conducts a class action. The process should be
controlled by the client, not driven by a lawyer.
b) Thus, a representative plaintiff should not be a "passive figurehead," a "hollow puppet operated by a lawyer," or an
"empty vessel controlled by a lawyer."
c) The representative plaintiff must have a basic knowledge of his or her role in the litigation, and demonstrate some
general knowledge and understanding of the nature and form of class proceedings.
d) As elaborated by Slatter J (now JA) in L. (T.), "there are good reasons for requiring the self-appointed representative
plaintiff to consult with other members of the class" (L. (T.), para 123).
e) The proposed representative must satisfy the court that he or she will vigorously and capably prosecute the interests
of the class.
f) On the other hand, the court may not require an ideal and sophisticated representative plaintiff with relevant skills,
training or education — particularly as one may not be available from a particular class.
84
It is important to maintain these reasonable expectations for a representative plaintiff. The policies underlying the Class
Proceedings Act do not require a wholesale abandonment of the common law's deep-routed caution regarding suits where there
is no genuine lis between the parties. In that respect, this element overlaps the concerns embodied in the requirement that there
be an identifiable class of two or more persons. For certification to issue, the court must be satisfied on evidence that there is
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someone other than the plaintiff who shares the same complaint and wants it prosecuted in a class proceeding, and that there
is a suitable person to represent these interests.
85
On the evidence, I conclude that Ms. Warner does not meet the requirements for a representative plaintiff as set out in
the Class Proceedings Act and the authorities. She knows nothing about the nine individuals referred to in her supplementary
affidavit, other than the limited information fed to her through a law firm. She has not taken the most basic steps to acquire
that information, but has allowed herself to be a passive voice. Given her lack of initiative to date, it is unlikely that she will
vigorously and capably prosecute the interests of these people of whom she knows nothing.
86
Section 5(1)(e) also requires consideration of whether the proposed representative plaintiff "has produced a plan for the
proceeding that sets out a workable method of advancing the proceeding on behalf of the class and of notifying class members
of the proceeding."
87 The proposed plan is very general. It fails to meaningfully address the specific challenges of this case, as opposed to class
actions generally. For example, it does not address what areas of expertise would be required. It says nothing about how experts
will be identified and retained. It does not speak to the degree of discovery that will be required on the common issues and the
individual issues. It is particularly deficient by deferring all questions of procedure and evidence regarding individual issues
until case management following determination of common issues. That is unacceptable where, as here, individual issues are
likely to consume most of the court's and the parties' time.
88 I decline to find that the plan would preclude certification if the other elements required by the statute and authorities had
been satisfied. I recognize that in some cases it may be proper to require a further plan as a condition of certification. There are
too many other reasons to decline certification for me to consider that possibility in this case.
IV Conclusion
89
For the reasons given, the plaintiff has failed to satisfy the court of all of the requirements for a class certification under
section 5(1) of the Class Proceedings Act. Therefore, the application for certification is dismissed.
90

The plaintiff is, of course, at liberty to proceed with her individual action against the defendant.

91

The parties have leave to speak to costs, if they cannot agree.
Application dismissed.
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Introduction
1
The appellant asks this Court to overturn a decision refusing to certify a class action brought by her as representative
plaintiff against the respondent, manufacturer of the Birmingham Hip Resurfacing System (Birmingham System). The appellant
had the Birmingham System implanted in her hip joint by her orthopedic surgeon in 2005. Three months after the procedure,
the appellant noticed the system beginning to pop and click. A blood test showed elevated levels of cobalt in her blood. By
2012, the ion levels were at a point that was considered toxic. Accordingly, she underwent a further surgery in April 2012 to
remove the Birmingham System and had a total hip replacement and bone graft.
2 In September 2013, the appellant commenced an action against the manufacturer for damages resulting from the implantation
of the Birmingham System. The statement of claim was filed under the Class Proceedings Act, SA 2003, c C-16.5 (CPA), and
the appellant applied for certification of her action as a class action. Members of the class were proposed to be all persons in
Canada who had the Birmingham System implanted and all those qualifying as dependants under the relevant provincial statutes
who were entitled to advance claims due to the death or personal injury of a member of the class.
3
The matter was case managed for almost two years. The appellant advised the case management judge that there were
nine other individuals who were experiencing similar problems to her own, who had been implanted with the Birmingham
System and had been obliged to have the system removed and a total hip replacement implanted instead. The respondent sought
disclosure of the medical records of those nine individuals, but the case management judge determined that only the appellant's
medical records ought to be produced prior to certification.
4
Two days before the certification hearing, the case management judge was obliged to recuse herself. The certification
hearing proceeded before a different judge. He denied the certification on the basis that the criteria under s 5 of the CPA had
not been met. Although he concluded that the pleadings disclose a cause of action, he held that there was not an identifiable
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class of 2 or more persons, that the claims did not raise a common issue, that a class proceeding was not a preferable method
for resolving the common issue, and that the appellant was not a proper representative plaintiff.
5

The appellant puts forward two grounds of appeal:
(a) The certification judge failed to apply the appropriate legal standard to the evidence, namely whether there is "some
basis in fact" for each of the section 5 certification requirements; and
(b) The certification judge failed to consider key facts, misapprehended the evidence and considered irrelevant
considerations in applying the section 5 criteria.
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I agree. The appeal must be allowed for the reasons that follow.

Standard of review
7
Whether the certification judge applied the appropriate legal standard in evaluating the evidence is a question of law
reviewable on a standard of correctness. Findings of fact are entitled to deference absent palpable and overriding error.
The purpose of the Class Proceedings Act
8 A court hearing an application to certify a class proceeding must bear in mind the objectives of class proceedings legislation.
As was noted by McLachlin CJC in Hollick v. Metropolitan Toronto (Municipality), 2001 SCC 68, [2001] 3 S.C.R. 158 (S.C.C.)
at para 14, such legislation was adopted to provide the courts with a procedural tool that would allow them to deal efficiently, and
on a principled rather than ad hoc basis, with increasingly complicated litigation. Product liability cases, for example, generally
lend themselves well to class proceedings: see Ontario New Home Warranty Program v. Chevron Chemical Co. (1999), 46 O.R.
(3d) 130, 37 C.P.C. (4th) 175 (Ont. S.C.J.) at para 95; Wilson v. Servier Canada Inc. (2000), 50 O.R. (3d) 219 (Ont. S.C.J.) at
para 118; Wheadon v. Bayer Inc., 2004 NLSCTD 72, 46 C.P.C. (5th) 155 (N.L. T.D.) [hereinafter Pardy] at para 81. The class
action can provide a more efficient means of recovery for plaintiffs who have suffered harm as the result of a mass produced
product and for whom the bringing of individual claims is not a viable option: see Sun-Rype Products Ltd. v. Archer Daniels
Midland Co., 2013 SCC 58, [2013] 3 S.C.R. 545 (S.C.C.).
9
Class actions have distinct advantages over a multiplicity of individual suits in such cases: judicial economy, access to
justice, and behaviour modification. A liberal approach to the interpretation of class proceedings legislation is required in order
to ensure those objectives are achieved. As the British Columbia Court of Appeal noted in Pro-Sys Consultants Ltd. v. Infineon
Technologies AG, 2009 BCCA 503 (B.C. C.A.) at para 64, (2009), 312 D.L.R. (4th) 419 (B.C. C.A.), leave to appeal refused
[2010] S.C.C.A. No. 32 (S.C.C.):
The provisions of the [Class Proceedings Act] should be construed generously in order to achieve its objects: judicial
economy (by combining similar actions and avoiding unnecessary duplication in fact-finding and legal analysis); access
to justice (by spreading litigation costs over a large number of plaintiffs, thereby making economical the prosecution of
otherwise unaffordable claims); and behaviour modification (by deterring wrongdoers and potential wrongdoers through
disabusing them of the assumption that minor but widespread harm will not result in litigation): Western Canadian
Shopping Centres Inc. v. Dutton, 2001 SCC 46 (CanLII), [2001] 2 S.C.R. 534 at paras. 26-29 [Western Canadian Shopping
Centres]; Hollick v. Toronto (City), 2001 SCC 68 (CanLII), [2001] 3 S.C.R. 158 at para. 15 [Hollick].
10
It must also be emphasized that class certification is not a trial, nor is it a summary judgment application. It does not
involve a consideration of the claim on its merits. It is "a procedural motion which concerns the form of an action, not its merits":
Pardy at para 91. The Supreme Court of Canada has stated (at para 16 of Hollick):
Thus the certification stage is decidedly not meant to be a test of the merits of the action: see Class Proceedings Act,
1992, s. 5(5) ('An order certifying a class proceeding is not a determination of the merits of the proceeding')... Rather the
certification stage focuses on the form of the action. The question at the certification stage is not whether the claim is likely
to succeed, but whether the suit is appropriately prosecuted as a class action ...
2

of the merits of the claim itself, and has no place in a certification application. Whether that subclass of plaintiffs has a provable
claim is a matter for the trial judge, not the certification judge.
29 Nor would I exclude from the class definition those patients who have, so far, not expressed concern with the Birmingham
System. To say that these patients are satisfied with the system and therefore have no claim is one possible interpretation of
the evidence presented at the certification hearing, but it is not the only one. It would be arbitrary to exclude those patients
who are not currently covered by the contraindications set out in the June 2015 recall notice on the assumption that they may
not require early revision.
(c) Do the claims raise a common issue?
30 To satisfy s 5(1)(c) of the CPA, the action must raise common issues of fact or law. Those issues need not be determinative;
the requirement is that the resolution of the common issues would advance the litigation: see, eg, Carom v. Bre-X Minerals Ltd.
(2000), 51 O.R. (3d) 236, [2000] O.J. No. 4014 (Ont. C.A.), at para 41. In Bre-X, MacPherson JA went on to state:
... Resolution through the class proceeding of the entire action, or even resolution of particular legal claims in the action,
is not required. In Campbell v. Flexwatt Corp. (1997), 1997 CanLII 4111 (BC CA), 15 C.P.C. (4th) 1, 44 B.C.L.R. (3d)
343 (C.A.), Cumming J.A. said, at p. 18 C.P.C.:
When examining the existence of common issues it is important to understand that the common issues do not have to
Ibe issues which are determinative of liability; they need only be issues of fact or law that move the litigation forward.
The resolution of a common issue does not have to be, in and of itself, sufficient to support relief. To require every
common issue to be determinative of liability for every plaintiff and every defendant would make class proceedings
Iwith more than one defendant virtually impossible.
31
The claims of the class members must share a substantial common ingredient, but it is not necessary that common
issues predominate over non-common issues. As the Supreme Court of Canada has noted, "the underlying question is whether
allowing the suit to proceed as a [class action] will avoid duplication of fact-finding or legal analysis": Dutton at para 39; ProSys Consultants Ltd. at para 108.
32
The appellant describes the common issues here as focusing primarily on standard of care and regulatory compliance.
During submissions before the certification judge, appellant's counsel stated that the real common question at the root of all
claims was whether the Birmingham System should have been made available for implantation in patients. The certification
judge acknowledged that whether the Birmingham System was negligently offered for sale would be an appropriate common
issue, as the question would need to be determined for each claim and answering it commonly would avoid duplication in
legal and factual analysis. I agree that a determination of whether the device that was implanted in all members of the class
was defective or unfit would significantly advance the action, notwithstanding that individual issues (relating to damages or
other alleged factors affecting causation, for example) would remain to be determined. The existence of individual issues does
not detract from the reality that there are significant common issues, the resolution of which will advance the progress of the
litigation: Wilson v Servier at para 112.
33 Support for that conclusion may be found in decisions of the courts of Ontario, British Columbia, Quebec and Nova Scotia,
all of which have certified class actions against manufacturers of hip replacement devices: see Crisante v. DePuy Orthopaedics
Inc., 2013 ONSC 5186 (Ont. S.C.J.); Jones v. Zimmer GmbH, 2013 BCCA 21, 358 D.L.R. (4th) 499 (B.C. C.A.); Taylor v.
Wright Medical Technology Canada Ltd., 2014 NSSC 89 (N.S. S.C.). All those plaintiffs were implanted with hip replacement
devices that were manufactured by the various defendants; all subsequently required corrective surgery after the device failed
and had to be removed. The courts held that the determination of the issue of whether the device was defective or unfit would
require common evidence and would assist in the resolution of the litigation even though individual issues of specific causation
and damages would have to be decided separately. The common issues here are similar; there is no principled reason why this
proceeding should be treated differently insofar as certification is concerned.
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34 The certification judge stated that his concerns regarding the precise formulation of the common issues might be resolved
on a subsequent appearance. I agree. His primary reason for dismissing the certification application related to the next criterion,
and his conclusion that a class action is not the preferable procedure. As is discussed below, the certification judge erred in
applying the incorrect standard in reaching that conclusion.
(d) Is a class proceeding the preferable procedure for the fair and efficient resolution of the common issues?
35 The certification judge concluded that a class action was not the preferable proceeding for the resolution of the common
issues. In reaching that conclusion, he was troubled by the existence of individual issues that may affect the causation and
damages analysis for individual class members. As was discussed under the "common issues" heading, the authorities make
clear that there is practical utility in deciding common issues, even if significant individual issues will remain to be addressed
to assess the claims of individual class members. The common issues need not be determinative of liability; they need only
advance the action: Bre-X at para 40; Wright Medical at paras 57-59.
36
The certification judge's main concern, though, was his conclusion that "there is very little prospect of the plaintiff
succeeding in its root allegation that the defendant is liable on the basis that the Birmingham system should never have been
available for hip resurfacing", based on his view of the evidence presented at the certification hearing. This conclusion is not
sustainable. It was not open to the certification judge to weigh conflicting evidence to opine on the relative merits of the parties'
positions at the certification stage. Moreover, it was inappropriate to rely on that conclusion to determine that a class action
was not a preferable proceeding.
37
The approach taken by the certification judge was an impermissible weighing of the merits, and the application of an
incorrect standard to the certification requirements. As the Supreme Court of Canada has made clear, the question at this stage
is not whether the plaintiff's claim is likely to succeed at trial, or even whether there is some basis in fact for the claim itself,
but rather whether there is some basis in fact that establishes the procedural certification requirements, in this case that a class
action is a preferable procedure: Pro-Sys Consultants Ltd. at para 100.
38 A similar problematic weighing of the merits is revealed in the approach taken by my colleague to the common issues. He
expresses concern that, based on the evidence led at the certification hearing, it will not be possible for the plaintiff to prove that
the debridement of metal particles in the Birmingham System can lead to a toxic level of metal ions in the blood. The existence
of a scientific controversy, particularly at the certification stage, is not determinative of the merits of the claim. That there is
uncertainty in the expert evidence does not mean that the claim will necessarily be unsuccessful. The evidence that has been
filed so far makes clear that wear of devices like the Birmingham System releases metallic particles that have the potential to
result in high and possibly toxic levels of ions in the blood, as well as other adverse effects. The question at trial, and at the
heart of the case, will be whether the Birmingham System causes toxicity to the point of requiring a revision. The evidence, and
the scientific literature referred to in it, identifies a concern with toxicity, and there continues to be research. The representative
plaintiff had an early revision of the Birmingham System as a result of these concerns. Either a trial judge will be satisfied that
there is a causal connection, or not, depending on the evidence presented at trial. The appellant does not have to establish the
strength of her claim at this stage; that is a matter for the trial judge.
39 My colleague questions whether the representative plaintiff will be able to prove the common issues regarding the effect
of metal debridement and says, therefore, that this is not a common issue. He relies on the decisions in Pro-Sys Consultants Ltd.
and Sun-Rype Products Ltd., both price-fixing cases, where the Supreme Court required that the representative plaintiff present
some sufficiently credible "expert methodology" to establish some basis in fact for the commonality requirement.
40
It is problematic, in my view, to rely heavily on comments made in the context of indirect purchaser actions to assess
what is necessary to establish commonality of issues in the present case. In Pro-Sys Consultants Ltd., the key concern was
whether there were common questions capable of resolution. In Sun-Rype Products Ltd., the concern was with whether there
was a way to identify individual purchasers as being part of the defined class. These concerns go to the procedural certification
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requirements in s 5 of the CPA. It is a different matter to conclude that the class will be unable to establish the elements of its
claim in negligence. The latter exercise is not to be undertaken at the certification stage.
41
The certification judge also concluded that the objective of behaviour modification was not compelling in this case
because the product remains on the market, has not been the subject of a recall and remains subject to Health Canada regulations.
Whether Health Canada approved and regulated the distribution of the product, and whether it remains on the market, are not
determinative factors. They certainly do not speak to whether behavior modification is a compelling consideration in this case.
In product liability cases, class action litigation is often one of the few consumer tools available to ensure that adequate testing
is done on products before they are marketed and cause possible harm. Moreover, to the extent it is relevant, evidence filed by
agreement on the appeal makes it clear that the Birmingham System was, in fact, the subject of a recall in February 2015 and
June 2015. The June 2015 recall notice states that follow up data has indicated that the Birmingham System is contraindicated
for female patients and those requiring a smaller femoral head component as a result of higher revision rates in those patients.
The conclusion of the certification judge on this point is not supported by the evidence.
42
Finally, the certification judge concluded that, where a class is not large, joinder of individual claims can be "a better
solution than class proceedings". This is not a sufficient reason to find that a class action is not a preferable proceeding in this
case. Whether the Birmingham System ought to have been marketed for the purpose of hip implantation is a common issue that
must be resolved for all potential plaintiffs; there are efficiencies to be gained by trying that issue once, regardless of the size of
the class. Moreover, the appellant's affidavit currently references only nine individuals, but it is certainly possible that the class
will become larger given the recent recall. The objectives of judicial economy, access to justice and behaviour modification
are all engaged in these circumstances.
(e) Is the applicant eligible to be appointed as a representative plaintiff?
43
The certification judge concluded that the proposed representative plaintiff, the appellant, would not vigorously and
capably prosecute the interests of the potential class members. In my view, this conclusion is not sustainable on this record. The
appellant swore an affidavit in which she indicated that she understood the statutory duties and responsibilities she would be
undertaking, and that she was willing and able to do so. The certification judge concluded that she had been too passive because
her lawyer had drafted the documents and the litigation plan put forward was insufficient. With respect, one is not required to be
a lawyer or a sophisticated litigant to assume the role of representative plaintiff. The person must be willing and able to assume
the role as delineated in the statute, and most importantly, must appreciate the role being played; to work to benefit the class
as a whole and not to further her individual claim at the expense of the class. Clearly, this representative plaintiff understood
and was capable of fulfilling that role.
Conclusion
44 The appeal is allowed and the class action certified for the class as defined by the appellant. Like my colleague, I would
remit the case back to the trial court to resolve details respecting the definition of the class, the framing of common issues,
providing notice to class members, establishing a litigation plan, and other particulars of certification.
Brian O'Ferrall J.A.:
I concur:
Frans Slatter J.A. (dissenting):
45
This is an appeal from a decision which denied certification of a proposed class action against the manufacturer of the
Birmingham Hip Resurfacing System: Warner v. Smith & Nephew Inc., 2015 ABQB 139 (Alta. Q.B.).
Facts
Hip Replacement Systems
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Romilly J.:
Nature of the claim
1

This is a claim for damages against the defendants for wrongful dismissal.

Factual foundation
2 The Plaintiff is 40 years of age. He holds a Masters in Business Administration from Sir Wilfred Laurier University which
he obtained in August, 1995.
3
The Plaintiff learned about an employment opportunity with Cadet Uniform Services Limited, which was re-named
Cintas Canada Limited in or about June 1998, while he was still enrolled in the MBA program. Cintas Canada Limited ("Cintas
Canada") is in the business of the rental and sales of uniforms and the provision of related services. The Plaintiff was selected by
Caldwell Partners, an executive search firm, to interview with the company. During the interview process, the Plaintiff travelled
to Cincinnati for two interviews, one of which was with David Jenmougin, a senior vice-president of Cintas Corporation. Cintas
Corporation is a Washington corporation having its head office in Cincinnati, Ohio, of which Cintas Canada is a subsidiary.
Cintas Corporation acquired 20% of the common shares of Cadet Uniform Services Limited, an Ontario company, in 1991 and
in February 1995, acquired the remaining 80% of the shares.
4 A meeting was held between the Plaintiff and a representative of Cintas Canada on or about June 5, 1995, by Doug Funston,
Vice-President, Marketing and Sales for Canada. During this discussion they discussed a compensation plan for fiscal 1996.
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5
A written offer of employment was made to the Plaintiff on July 20, 1995 indicating a start date of August 21, 1995.
Enclosed with the letter of offer was a description of the compensation package, which was substantially the same as the contents
of the compensation discussed on June 5, 1995, and various employment forms and policies. The Plaintiff signed the letter of
offer on July 20, 1995. The Plaintiff was also provided with an Employment Agreement to review and sign (the "Employment
Agreement"). The Plaintiff did not sign the Employment Agreement on that day but did sign and return it a few days later to
Cintas Canada.
6

The Employment Agreement contained, among other clauses, a termination clause which stated:
5. Termination
(A) The parties agree that the Team Member's employment under this Agreement may be terminated as follows:
(i) By Cadet, without notice of termination or pay in lieu thereof, for cause...
(ii) By Cadet, at any time, upon Cadet giving the Team Member written notice of termination or pay in lieu thereof and
severance pay, if any, in accordance with the requirements set out in the Ontario Employment Standards Act. Cadet
agrees that in the event that the relevant termination notice requirement in the Ontario Employment Standards Act is
less than four weeks, Cadet shall give written notice of termination of four weeks or pay in lieu thereof. The parties
hereto agree that the notice of termination of employment provided for in this Agreement constitutes reasonable notice.

This termination clause is apparently standard in employment agreements with Cintas Canada.
7

Section 7 of the Employment Agreement provided that:
This Agreement shall be governed by and construed in accordance with the laws of the Province of Ontario and the laws
of Canada applicable therein. (emphasis added)

8
The Employment Agreement also provided in Section 4 that the Team Member could not directly or indirectly solicit
business from any client or customer of Cadet, or engage in any employment or business activity that is competitive with Cadet,
within various municipalities in south-western Ontario within three years of the termination of his employment. As the Director
of Sales for Cintas Canada, the Plaintiff was a member of the management team and after an initial training period of six weeks,
his duties included the following:
(a) management of six sales consultants and one administrator;
(b) achieving new client growth in part of south-western Ontario;
(c) addressing customer complaints;
(d) product development;
(e) training of sales consultants and route delivery people;
(f) development of sales consultants to be sales managers; and
(g) assisting in marketing and promotional advertisement.
9
The Plaintiff initially reported to Doug Funston, the Vice-President of Marketing and Sales for Canada and later on, he
also began reporting to Andy McNabb, the General Manager of Cintas Canada.
10
Mr. Mcnabb reports to Jeff Jones, Group Vice-President for the North Western group of Cintas Corporation. Mr. Jones
is an employee of Cintas Corporation.
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11
The Plaintiff's base salary as Director of Sales was $71,500.00. In addition, the Plaintiff earned commission based upon
the amount of the first week's revenue for any new accounts the Plaintiff was responsible for obtaining for Cintas Canada. The
Plaintiff's compensation package also included various allowances, representing approximately another $10,000.00, pension
plan participation and stock option entitlements with Cintas Corporation.
12 The stock option agreement is between the Plaintiff and the Defendant, Cintas Corporation, not Cintas Canada Ltd. Cintas
Corporation shares trade on the NASDAQ stock exchange.
13 The Plaintiff was told at the time of his hiring that he would probably be asked to relocate to Vancouver or another city as a
general manager. Subsequently, on June 1, 1997, he commenced a position in Vancouver as Director of Sales and Marketing for
Act One Uniform Rentals, a company that had been acquired by the Defendants and that was based in Abbotsford. The Plaintiff
had been issued a Record of Employment on June 11, 1997 indicating the Plaintiff's transfer to Vancouver and indicating that
the Plaintiff would not be returning to work.
14
The Plaintiff engaged in extensive negotiations with Mr. McNabb regarding the transfer to Vancouver and his new
position. Although he was made aware at the time of being hired that he could be transferred to another city, he understood
that he would be able to negotiate the terms of a transfer. As a result of his discussions with Mr. McNabb, he was given a
significantly enhanced compensation package.
15
His base salary in his new position was $90,000.00 per annum and the commission structure was $2.00 commission for
each $1.00 of weekly revenue installed, with a minimum of ten sales consultants reporting to him. His projected commission
for his first year in Vancouver was $35,600.00 and $63,320.00 for the second year.
16 The Plaintiff was responsible for establishing a sales office for Act One Uniform Rentals and for all sales and marketing
management in British Columbia, including training delivery and service people in negotiation and sales skills, engaging in
product line development, development of new business and expense budgets for the Sales Department, and new business
pricing.
17
The Plaintiff's staff consisted of approximately eight individuals who reported directly to the Plaintiff. The Plaintiff
continued to report to Mr. McNabb, who was also relocated to Vancouver. The Plaintiff was essentially second in command in
the province, sharing an office with Mr. McNabb. There were approximately fifty employees in total in British Columbia.
18 The Plaintiff exceeded the goals set for him with respect to the generation of new business and was congratulated on this
achievement by a letter dated June 3, 1998 from Arnold Jedmintas, the Group Vice-President for Cintas Canada.
19
On August 10, 1998, the Plaintiff was advised that his employment was terminated shortly after he had refused to agree
to a new compensation package with the company. He received a letter from Andy McNabb on that date informing him that
change was necessary in order to respond to the evolving nature of the business and the company's needs. A Release was also
presented with the termination letter and it was made clear to the Plaintiff that he would only be provided with employment
counselling services if he signed the Release.
20
The Plaintiff refused to sign the Release. He was paid four weeks' salary along with vacation pay at 6% of that amount.
He was not paid the amount of the commission he had earned up to the date of the termination of his employment amount
equivalent to the loss of benefits for the period required in the purported agreement.
21
The Ontario Employment Standards Act requires continuation of all benefits for the period of notice. The Defendant
Cintas Canada Ltd. terminated all benefits immediately upon the termination of employment. Sections (13)(b), (14)(b) and (c)
of the Ontario Employment Standards Act states:
(13) Where the notice referred to in subsection (1) or (2) has been given,
.....
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(b) an employer shall pay during the period of notice,
(i) the wages the employee is entitled to receive, which in no case shall be less than his or her regular wages
for a regular non-overtime work week, and
(ii) those contributions to be made with respect to a fund, plan or arrangement to which Part X applies in order
to maintain the benefits to which the employee is entitled;
.....
(14) Where the employment of an employee is terminated contrary to this section,
.....
(b) the employer shall pay during the period of notice prescribed by subsection (1) or (2) those contributions to be
made with respect to a fund, plan or arrangement to which Part X applies in order to maintain the benefits to which
the employee is entitled during the period of notice; and
(c) the employee shall be deemed during the period of notice prescribed by subsection (1) or (2) to be actively
employed on the same terms and conditions in existence during his or her employment for the purpose of entitlement
to benefits under a plan, fund or arrangement to which Part X applies. R.S.O. 1990, c. E.14, s. 57 (13, 14).
22
There is no dispute that the Plaintiff was extremely diligent in searching for other employment opportunities but,
given the downturn in the economy and the lack of available positions, he experienced significant difficulty in obtaining other
employment. He just recently commenced employment in Toronto on August 1, 1999. It is also not disputed that he obtained
this new employment with the help of the defendant.
Issues
1. Is the termination clause contained in the Employment Agreement valid and enforceable against the Plaintiff?
2. If the termination clause in the Employment Agreement is void or invalid or otherwise unenforceable, what is the period of
reasonable notice to which the Plaintiff is entitled?
3. What are the damages to which the Plaintiff is entitled as a result of a finding that he was wrongfully dismissed?
Position of the plaintiff
23
The plaintiff submits that the termination clause contained in s. 5 of the Employment Agreement is void, invalid and
otherwise unenforceable against the Plaintiff on the following grounds:
1. The termination clause, which refers exclusively to the termination provision of the Ontario Employment Standards Act,
constitutes an agreement to waive the requirements of the British Columbia Employment Standards Act and, consequently,
is of no force or effect by reason of s. 4 of the latter Act;
2. The Employment Agreement terminated upon the transfer of the plaintiff to a new position in British Columbia;
3. The Employment Agreement was not supported by consideration; or
4. The Employment Agreement governs only the employment relationship between the plaintiff and the defendant Cintas
Canada, and not the employment relationship between the plaintiff and the second defendant and employer, Cintas
Corporation.
24
The plaintiff argues that the notice to which he was entitled was reasonable notice as determined in accordance with
common law and that 12 months' notice in the circumstances of this case is reasonable notice.
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Position of the defendants
25 The defendants argue firstly that Cintas Corporation never employed the plaintiff and is not a proper party to this action.
The defendants submit that Cintas Canada continually employed the plaintiff from August 21, 1995 to August 10, 1998. On
August 10, 1998 the plaintiff's employment was terminated without cause. He was given four weeks' pay in lieu of notice
pursuant to the Employment Agreement executed by the plaintiff. The defendants submit that the Employment Agreement is
binding and enforceable against the plaintiff for the following reasons:
1. the plaintiff received consideration for the Employment Agreement;
2. the defendants' offer of employment was contingent upon the plaintiff executing the Employment Agreement;
3. the language of the notice provisions of the Employment Agreement is consistent with the law set forth by the Supreme
Court of Canada, British Columbia Court of Appeal and the Supreme Court of British Columbia;
4. the plaintiff was given an opportunity to seek legal advice and did not do so;
5. the plaintiff understood the agreement;
6. the plaintiff had an opportunity to negotiate the Employment Agreement;
7. the plaintiff did not object to the Employment Agreement;
8. the plaintiff executed the Employment Agreement prior to commencing employment with Cintas Canada;
9. the Employment Agreement is for an indefinite term and it does not contain provision for its termination on May 30,
1997;
10. the plaintiff was advised at the time of hiring that he would likely be transferred to Vancouver and the Employment
Agreement contemplated the plaintiff's transfer; and
11. the plaintiff was paid four weeks' severance pursuant to the Employment Agreement, an amount which exceeds the
requirements of the Employment Standards Act of both Ontario and British Columbia.
In the alternative, if the Employment Agreement is found to be unenforceable, the defendants submit that the plaintiff is entitled,
at common law, to 6 months' pay in lieu of reasonable notice, less 4 weeks paid to date.
The law and analysis
Is the termination clause contained in the Employment Agreement valid and enforceable against the plaintiff?
(i) Is termination clause contrary to the British Columbia Employment Standards Act?
26

Section 4 of the British Columbia Employment Standards Act (the "B.C. Act") reads:
The requirements of this Act or the regulations are minimum requirements, and an agreement to waive any of those
requirements is of no effect, subject to sections 43, 49, 61 and 69.

27 The plaintiff argues that the termination clause in the Employment Agreement is a waiver of the B.C. Act since it is premised
on the Employment Standards Act of Ontario (the "Ontario Act"). Notwithstanding that the minimum notice periods prescribed
by the Ontario Act are not less than the minimum notice period requirements contained in the B.C. Act, the termination clause
nevertheless purports to contract out of the B.C. Act and thus is contrary to s. 4 of that Act. As such, the plaintiff submits that
the termination clause is void.
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28 The defendants emphasize the fact that the notice provision in the Employment Agreement is consistent with or greater than
the requirements of the B.C. Act. The defendants submit that the termination clause is binding so long as it provides for notice
or pay in lieu of notice that is at all times at least equal to the provisions of the B.C. Act. It is irrelevant whether the termination
provisions are directly tied to the B.C. Act. The only relevant issue is whether the requirements of the B.C. Act have been met.
29 Both parties cite the British Columbia Court of Appeal decision in Shore v. Ladner Downs (1998), 52 B.C.L.R. (3d) 336
(B.C. C.A.) in support of their positions. In that case the plaintiff had been hired to provide information management services
to the defendant pursuant to terms of employment that had been set out in a letter agreement signed by the plaintiff. One of
the clauses in the agreement stated that his employment was to be probationary for the first six months and that within and
after the probationary period, the notice required for either party to terminate the employment relationship was 30 days. His
employment was terminated approximately 10 months later. In the letter of termination, he was offered two weeks' pay in lieu
of notice, in accordance with the B.C. Act, and an additional ex gratia payment of two weeks' salary. The court found the term
of the agreement to be void and unenforceable under s. 2(1) of the B.C. Act (now s. 4) as it was contrary to s. 42 (now s. 63)
of the B.C. Act which prescribed a notice period of at least 2 weeks, where the employee has been employed for 6 months,
and an additional week's notice for each year of employment after the completion of 3 consecutive years, up to a maximum
of 8 weeks. The court stated at page 338:
It will be seen that the minimum period of notice under the statute would, at the date of termination in this case, have been
only two weeks' notice, i.e. a shorter period than that called for by the contract of employment. The statutory minimum
would not have exceeded the contractual period of 30 days until the period of employment was five years or more. That
being so, the defendants contend that the contractual term was, at most, an agreement to waive the statutory requirement
at a future time and that the agreement therefore would not become void until such time as the statutory requirement
exceeded the contractual term. The plaintiff contends that the agreement for thirty days notice, applicable whenever the
employer chose to terminate, constituted, in the words of the section, "an agreement to waive that requirement" and that
it was therefore void from the beginning.
30
In the course of its reasons, the court considered the policy matters articulated by the Supreme Court of Canada in
Machtinger v. HOJ Industries Ltd., [1992] 1 S.C.R. 986 (S.C.C.). Unlike both the Shore case and the case at bar, Machtinger
involved an employment contract containing a termination clause that provided at the time of termination for less notice than
was statutorily required. Iacobucci stated at p. 1003-5:
[A]n interpretation of the Act which encourages employers to comply with the minimum requirements of the Act, and so
extends its protections to as many employees as possible, is to be favoured over one that does not. In this regard, the fact
that many individual employees may be unaware of their statutory and common law rights in the employment context is
of fundamental importance.
.....
In my view, an approach more consistent with the objects of the Act is that, if an employment contract fails to comply with
the minimum statutory notice provisions of the Act, then the presumption of reasonable notice will not have been rebutted.
Employers will have an incentive to comply with the Act to avoid the potentially longer notice periods required by the
common law, and in consequence more employees are likely to receive the benefit of the minimum notice requirements.
Such an approach is also more consistent with the legislative intention expressed by s. 6 of the Act, which expressly
preserves the civil remedies otherwise available to an employee against his or her employer.
Moreover, this approach provides protection for employees in a manner that does not disproportionately burden employers.
Absent considerations of unconscionability, an employer can readily make contracts with his or her employees which
referentially incorporate the minimum notice periods set out in the Act or otherwise take into account later changes to
the Act or to the employees' notice entitlement under the Act. Such contractual notice provisions would be sufficient to
displace the presumption that the contract is terminable without cause only on reasonable notice. This point was recognized
by Lysyk J. in Suleman, supra at p. 214 [Suleman v. British Columbia Research Council (1989), 38 B.C.L.R. (2d) 208
(B.C.S.C.)]:
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An employer who wishes to guard against being called upon to give any more notice or severance pay than legislation
demands can readily draw a contractual clause which, in effect, converts the statutory floor into a ceiling. But here
the employer has authored a contractual term which simply fails to comply with the law. In such circumstances, it is
not evident why the employee should be placed in a worse position than if the contract had said nothing at all about
notice of termination.
31

In the end, the court in Shore v. Ladner Downs found the termination clause to be inapplicable. The court stated at p. 342:
The policy considerations applied in Machtinger, supra, would not be served if the contract were to be interpreted in favour
of the employer so as to leave the individual employee responsible for determining, at the point of termination, whether the
statutory minimum had risen above the notice period stated in the contract. It is neither reasonable nor practical to leave
the individual employee in the position of having to keep an eye on the relationship between the statutory minimum and
the contractual term. In my view, the conclusion stated by Iacobucci J. at p. 1005 applies equally to this case:
I would conclude that both the plain meaning of ss. 3, 4 and 6 and a consideration of the objects of the Act lead to the
same result: where an employment contract fails to comply with the minimum notice periods set out in the Act, the
employee can only be dismissed without cause if he or she is given reasonable notice at common law.

32
The plaintiff argues that Shore v. Ladner Downs and Machtinger support the proposition that the onus is on employers
to be aware of and to observe the minimum legislative requirements respecting employment so that employees receive the
protections to which they are entitled without being placed in a position of having to ask for those protections. It is submitted
that this onus extends to knowledge of and compliance with the employment legislation enacted in each province in which the
employer has employees. Accordingly, the plaintiff argues that the termination clause contained in the Employment Agreement
is void insofar as it purports to govern the plaintiff's employment in British Columbia because it is based on the laws of Ontario.
33
The defendants submit that the language used in paragraph 5(A)(ii) of the Employment Agreement was specifically
endorsed by the court in Shore v. Ladner Downs when it adopted the policy considerations as set out in Machtinger. In particular,
the defendants emphasize the comments made by Iacobucci J. wherein he stated that "an employer can readily make contracts
with his or her employees which referentially incorporate the minimum notice periods set out in the Act ..." In other words,
the requirement of reasonable notice can be rebutted by the inclusion of a provision in the contract of a specific notice period
consistent with or more than the statutory minimum.
34
The facts in the case at bar can be distinguished from those in Shore v. Ladner Downs and Machtinger. In the latter
cases, the employer attempted to create a contractual term that might conflict (or did conflict in the Machtinger case) with the
minimum statutory provisions for notice. As such, the courts were concerned with placing the burden on employees for having
to calculate the notice period to which they were legally entitled. In the case at bar, however, the Employment Agreement
incorporates the statutory notice period embodied in the Ontario Act, which at all times, is equal to or greater than the statutory
notice period found in the B.C. Act. In other words, the termination clause does not purport to improperly limit the notice period
required by the B.C. Act. The question that this court must answer is therefore whether, in the absence of specific reference to
the B.C. Act, the contractual notice provisions do in fact observe and comply with the provisions of the B.C. Act, or whether
the contractual notice provisions are indeed an attempt to "waive" the minimum requirements of the B.C. Act.
35
The defendants cite the case of McCabe v. Simon Fraser Campus Radio Society (August 6, 1999), Doc. Vancouver
C986454 (B.C. S.C.) for the proposition that it is irrelevant whether the termination provisions are directly tied to the B.C.
Act, so long as the requirements of the B.C. Act have been met. In McCabe, the plaintiff entered into a one-year employment
contract with the defendant. The contract read, in part:
20.2 Notice or Pay in Lieu of Notice
Employees, in the case of discharge, shall receive one (1) month's notice or one (1) month's pay in lieu of notice.
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36
The defendant relied on the decisions in Shore v. Ladner Downs and Machtinger in support of the proposition that
paragraph 20.2 of the employment contract was not enforceable. In rejecting the defendant's argument, Burnyeat J. observed
the policy considerations explored in those cases and then stated at para. 24:
It must be noted that each of those cases dealt with an attempt by an employer to create a contractual term that might
conflict with the minimum provisions for notice provided under the Employment Standards Act. However, in the case at
bar, the contract of employment of the plaintiff was only for 12 months. Accordingly, it would not have been possible for
this particular paragraph to conflict with the minimum requirements set out in the Act. In fact, the provision of one month's
notice was in excess of what would be available under the Act if the contract of employment had been silent. This is the
case no matter when the termination took place within the contract period. Paragraph 20 of the employment contract is not
void because it did not attempt to reach an agreement "to waive" the requirements of s. 42(1) of the Employment Standards
Act which set out minimum weeks of notice. There are no circumstances under which the provision of one month's notice
would be less than what would be available to an employee under a one-year contract.
37
In the case at bar, notwithstanding that the terms of the B.C. Act are not expressly incorporated into the Employment
Agreement, the Employment Agreement provides for notice or pay in lieu of notice that is at all times at least equal to the
provisions of the B.C. Act. There are no circumstances under which the provisions in the termination clause would be less than
that provided for in the B.C. Act. Accordingly, McCabe would suggest that the terms of the Employment Agreement are not
an attempt to "waive" the requirements under the B.C. Act. I also agree that in the case at bar the terms of the employment
agreement were not an attempt to "waive the requirements of the B.C. Act.
38

I now turn the issue of whether the employment agreement terminated upon transfer of the plaintiff to British Columbia.

Was the Employment Agreement terminated upon the transfer of the Plaintiff to British Columbia?
(ii) Change in plaintiff's responsibilities and status
39
The plaintiff asks this court to find that the "substratum" of the Employment Agreement disappeared or was eroded so
sufficiently upon the plaintiff's transfer to British Columbia, that the terms purporting to limit the amount of notice required for
termination of employment no longer have contractual force. In other words, the Employment Agreement was never intended
by the parties to apply to the position the plaintiff occupied at the time his employment was terminated. Several authorities were
cited in support of the plaintiff's position. Perhaps I should review some of these authorities.
40 In Sharpe v. Computer Innovations Distribution Inc. (1993), 1 C.C.E.L. (2d) 28 (N.B. Q.B.), affirmed (1994), 2 C.C.E.L.
(2d) 157 (N.B. C.A.), the plaintiff was hired in 1986 by the defendant as the District Sales Manager for New Brunswick. The
employment contract made specific reference to the plaintiff's position as District Sales Manager for New Brunswick. It also
contained a termination clause which provided for the payment of three months' salary upon termination. In 1988 the plaintiff
was made Manager for Atlantic Canada which entailed greater responsibility and greater compensation. In 1990 the position
that the plaintiff occupied was eliminated and the plaintiff was re-assigned to his former position at a slightly higher salary. In
1993 the plaintiff's employment was terminated. The defendant pleaded the termination clause in its defence. The court found
that the defendant could not rely on the contractual term because it had not effected the termination in accordance with the
contract. The court also found at p. 30:
Furthermore, the contract has been overtaken by events and was no longer in force. It was a skeletal contract at best. While
it contained several clauses for the employer's benefit it did little for the employee. For instance, it made no mention of
vacations and left "benefits" to the discretion of the Board of Directors of the Defendant. Although prepared on a blank or
standard form with space left for insertion of the employee's responsibilities, that space was left blank. The change in Mr.
Sharpe's status in 1988 effectively put the contract at an end for he then ceased to hold the position specified in the contract.
41
In Sawko v. Foseco Canada Ltd. (1987), 15 C.C.E.L. 309 (Ont. Dist. Ct.) the plaintiff was hired in 1975 as a foundry
product engineer. An agreement was signed by both parties, the opening paragraph of which read:
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Subject as hereinafter provided, the employee shall serve the company, and the company will employ the employee as a
foundry product manager or in such other capacity of a similar nature as the company may from time to time determine
until such time as this agreement shall be determined by either party giving to the other not less than 3 months' notice in
writing at or after the 5 th day of May, 1975.
42 The agreement also outlined the compensation the plaintiff was to receive in his position as foundry product engineer. In
1978 the plaintiff accepted a new position with the defendant as sales representative in Sault Ste. Marie. The position involved
increased responsibility and increased pay. In this regard, the plaintiff received a letter from the defendant on April 3, 1978
setting out the terms of the plaintiff's employment as sales representative. No mention was made of the 1975 agreement. In
holding that the termination clause in the 1975 agreement was unenforceable, Trotter D.C.J. cited the obiter comments of
Robbins J.A. in Toronto Dominion Bank v. Wallace (1983), 41 O.R. (2d) 161 (Ont. C.A.) wherein he stated at p. 180:
Certainly there are readily imaginable cases where an employee's level of responsibility and corresponding status has
escalated so significantly during this period of employment that it can be concluded that the substratum of an employment
contract entered into at the time of his original hiring has disappeared or it can be implied that that contract could not have
been intended to apply to the position in the company ultimately occupied by him.
43

Trotter D.C.J. went on to say at p. 315:
Those words of Mr. Justice Robbins, in my view, apply completely to this case. There has been a dramatic change in events
between 1975 and what took place in the year 1984, and the early part of 1985. Mr. Sawko was no longer the fledgling
engineer of 1975. He had a position of major importance, particularly in northern Ontario, and there is no comparison
whatsoever between the two types of employment.

44 In O'Shaughnessy v. Drake International Inc. (1986), 14 C.C.E.L. 192 (Ont. H.C.) the plaintiff commenced employment
with the defendant in 1979 as a sales representative. In August 1980 he was appointed branch manager of one of the defendant's
operations. In 1982 the plaintiff was dismissed. The defendant pleaded the termination clause in the written contract of
employment signed in 1979. The defendant also relied on the first clause of the agreement which stated:
The Employee shall serve the Employer in such capacity as may from time to time be determined by the Employer.
45
In O'Shaughnessy the court rejected the argument that the 1979 agreement still governed the relationship between the
parties by virtue of the above-cited provision. At p. 194 McKinlay J. stated:
That provision, says Drake, constitutes an agreement that the terms of the memorandum of agreement continue in force
regardless of the type of work the manager is required to perform. That could be the case in a situation where no new
agreement was contemplated. However, I am satisfied on the evidence of the plaintiff and of one of his former superiors ...
that there was to be a new written contract setting out the terms of O'Shaughnessy's new position. At the time the new oral
agreement was entered into and Mr. O'Shaughnessy commenced his new duties, the former written contract came to an
end. The fact that the new terms of employment were apparently never reduced to writing is irrelevant.
46
The above cases can be distinguished in several respects from the case at bar. First, in Sharpe and Sawko, the impugned
employment contracts set out the positions for which the plaintiffs were initially hired. In Sharpe, the contract made specific
reference to the plaintiff's position as a provincial District Sales Manager, such that when he was promoted to Manager for
Atlantic Canada, he "ceased to hold the position specified in the contract." Likewise, in Sawko, the impugned contract referred
to the plaintiff's position as foundry product manager. Upon his promotion to sales representative, the contract ceased to be
effective because there was "no comparison whatsoever between the two types of employment." In each of those cases, there is
little doubt that the substratum of the contact disappeared for the plaintiffs ceased to hold the positions for which their respective
contracts were originally created.
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47
In the case at bar, however, the Employment Agreement did not make specific reference to the plaintiff's position as
District Sales Manager for southwestern Ontario and there was no indication that the Employment Agreement was specific to
that position. To the contrary, the Employment Agreement might be seen as contemplating the plaintiff's transfer and altering
of duties. The defendants argue that this illustrates that the Employment Agreement was intended to apply to the position in the
company that the plaintiff ultimately occupied in Vancouver. Indeed, there is no evidence that a new employment agreement
was in the contemplation of the parties, as was the case in O'Shaughnessy. On the other hand, there is clear evidence that a
new compensation package (which was outside the scope of the Employment Agreement) was contemplated by and eventually
negotiated by the parties, to be effective upon the plaintiff's transfer to Vancouver.
48 The defendants argue further that the plaintiff's job duties did not significantly change after his move to British Columbia.
They submit that it is only where an employee's level of responsibility and corresponding status has escalated so significantly
during the period of employment that it can be concluded that the substratum of an employment contract entered into at the
time of his original hiring has disappeared. In support of their position, the defendants cite Hine v. Susan Shoe Industries Ltd.
(1988), 71 O.R. (2d) 438 (Ont. H.C.), affirmed (1994), 18 O.R. (3d) 255 (Ont. C.A.); Toronto Dominion Bank v. Wallace, supra;
Nygard International Ltd. v. Robinson (1990), 46 B.C.L.R. (2d) 103 (B.C. C.A.).
49
In Hine, the plaintiff was first employed by the defendant in 1964 as assistant to the president. Four years later he was
appointed vice-president of operations and retained that title for 20 years. The court found that the employment contract entered
into in 1964 was still enforceable after 24 years of employment. The court stated at p. 447:
I must therefore conclude that there is insufficient evidence of such fundamental change to enable me to say that the
substratum of the original contract had disappeared. The contract entered into by the parties in 1964 contemplated the
reduction in costs and the increase in output so as to increase profits, and provided for the plaintiff to share in those increased
profits. He was raised from assistant to the president to the vice-president of operations in contemplation of the contract.
50
In Toronto Dominion Bank v. Wallace, the court found that the substratum of the employment contract had not been so
eroded so as to make the contract ineffectual. However, the case is factually distinguishable from the case at bar since in that
case the plaintiff did not attain a level of senior responsibility and his position on leaving the defendant bank commanded a
lower ranking on the bank's scale than the position he held on entering its employ.
51

In Nygard, the court follows the judgment in Toronto Dominion Bank v. Wallace but does not elaborate reasons for so doing.

52
In the case at bar, the plaintiff's original position in Ontario was Director of Sales. He was responsible for managing
six sales consultants and one administrator, developing the company's client base in south-western Ontario, employee training,
product development, and customer service. When the plaintiff became the Director of Sales and Marketing in British Columbia,
he was responsible for establishing a sales office in the Lower Mainland, for managing sales and marketing in the province,
and for managing eight employees. His annual base salary increased by $19,000 and he was provided with a more attractive
commission plan.
53 Based on these facts, I am not satisfied that the plaintiff's position changed so significantly that the Employment Agreement
could not have been intended to apply to the position that the plaintiff ultimately occupied. In arriving at this conclusion I bear
in mind the fact that the Employment Agreement was executed by the plaintiff with the knowledge that he might be transferred
and that his duties might change as a result.
(iii) standard form contract
54 The plaintiff relies on the cases of Ceccol v. Ontario Gymnastic Federation (1999), 41 C.C.E.L. (2d) 312 (Ont. Gen. Div.);
Tilden Rent-A-Car Co. v. Clendenning (1978), 18 O.R. (2d) 601 (Ont. C.A.), and Trigg v. MI Movers International Transport
Services Ltd. (1991), 4 O.R. (3d) 562 (Ont. C.A.) in support of his argument that the termination clause in the "standard form"
Employment Agreement is unenforceable.
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55
A review of these cases indicate quite clearly that they can be distinguished from the case at bar. First, in Ceccol,
the employment relationship between the plaintiff and defendant was formalized through a series of one-year contracts which
provided only for statutory notice period (based on one year of employment) in the event of termination. The plaintiff, however,
was continuously employed by the defendant for 15 years. There was evidence that both the plaintiff and the plaintiff's superiors
believed and acted as if the plaintiff was a full-time permanent employee and that the contracts were purely "administrative".
In light of these circumstances, the court found that the employer was required to call to the plaintiff's attention the onerous
provisions of the contract if it intended to rely on the same. In making its finding, the court relied on the principles established
by the Ontario Court of Appeal, citing the following passages at p. 319:
Dubin J.A., writing for himself and Zuber J.A., said in Tilden Rent-A-Car Co. v. Clendenning [supra] at p. 609:
In modern commercial practice, many standard form printed documents are signed without being read or understood.
In many cases, the party seeking to rely on the terms of the contract know or ought to know that the signature of a
party to the contract does not represent the true intention of the signer, and perhaps the party signing is unaware of the
stringent and onerous provisions which the standard form contains. Under such circumstances, I am of the opinion
that the party seeking to rely on such terms should not be able to do so in the absence of first having taken reasonable
measures to draw such terms to the attention of the other party and, in the absence of such reasonable measures, it
is not necessary for the party denying the knowledge of such terms to prove either fraud, misrepresentation or non
est factum.
The principle established in Clendenning was reaffirmed in Trigg v. MI Movers International Transport Services Ltd.
[supra] at page 567 in the following language:
In Clendenning, this court held ... that a party can only rely on the other party's signature as manifesting assent to
the terms of the document when it is reasonable for the party to believe that the signer assented to its contents. Thus,
the onus is on the party for whose benefit the clause was inserted to establish that proper notice and, therefore, true
assent, was given. Further, the onus is correspondingly higher where a standard form contract is used.
56 Ultimately, the court is being asked to accept the argument that the Employment Agreement was the kind of standardized
form agreement in issue in the cases cited above and that the termination clause was so onerous in nature that the defendants
should have drawn the termination clause to the attention of the plaintiff. However, the cases above can be distinguished from
the case at bar. In Clendenning and Trigg, the terms in question were hidden in a maze of fine print and were not set forth clearly
and understandably. Indeed, the terms were either on the back of the document or in particularly small type and so faint as to
be hardly legible. Further, there was evidence in Trigg that the defendant cartage company failed to disabuse the plaintiff of a
misrepresentation that had been made to him so as to procure a contract that otherwise would not have been made. This was not
the case in the case at bar. Moreover, in Ceccelo the employment contract was believed to be purely "administrative". It governed
a one-year employment relationship but the plaintiff in fact worked uninterrupted and ostensibly as a "full-time" employee
for 15 years. As such, a notice period based on only one year of employment was extremely onerous in the circumstances.
Here, although the Employment Agreement might have been standardized in the sense that it was used to govern many of the
employment relationships between the defendants and their employees, there is no evidence that it was thought of as purely
"administrative" or that either party intended the termination clause to be inapplicable to the plaintiff.
(iv) Is the Employment Agreement invalid for want of consideration?
57
The plaintiff argues that the Employment Agreement is invalid for want of consideration. The defendants assert that
the evidence unequivocally establishes that consideration was given for the Employment Agreement. Essentially, this issue
turns on the point at which the plaintiff was advised that he would have to sign the Employment Agreement as a condition
of his employment. The plaintiff submits that a verbal offer of employment was made on June 5, 1995 and accepted on June
28, 1995 and that no mention was made of the Employment Agreement or the issue of termination. As such, the contract of
employment could only subsequently be modified to the detriment of the plaintiff with consideration flowing from the employer
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to the plaintiff. He argues that no consideration did in fact flow from the employer and so the Employment Agreement is not
enforceable.
58
The defendants, on the other hand, deny that a verbal offer was made and accepted on June 5, 1995. The defendants
submit that a written offer of employment was made to the plaintiff on July 20, 1995 and at that time Doug Funston told the
plaintiff that the would be required to sign the Employment Agreement as a condition of accepting employment. The plaintiff
received employment, salary and benefits in consideration of the Employment Agreement.
59
I have already decided that on the basis of the evidence before me, that no verbal offer of employment was made and
accepted by the plaintiff on June 5, 1995. I find that a written offer of employment was made to the plaintiff on July 20, 1995
and at that time the plaintiff was required to sign the Agreement as a condition of accepting employment.
(v) Is there an employment relationship between the plaintiff and Cintas Corporation to which the Employment Agreement does
not apply?
60 The plaintiff maintains that he was employed contemporaneously by both defendants. Moreover, the relationship between
Cintas Corporation and the plaintiff was governed by an oral agreement, not the Employment Agreement, and as such, Cintas
Corporation may only terminate the employment of the plaintiff upon the provision of reasonable notice.
61
The issue before the court is one of determining which company or companies served as employer of the plaintiff. It is
well established that an individual may be an employee of more than one corporation in a group of related corporations: Gray v.
Standard Trustco Ltd. (1994), 8 C.C.E.L. (2d) 46 (Ont. Bktcy.); Sinclair v. Dover Engineering Services Ltd. (1988), 49 D.L.R.
(4th) 297 (B.C. C.A.). However, liability as between subsidiary and parent companies will depend on the parties' treatment of
the relationships between parent and subsidiary and between the corporations and the employee and the employee's expectations
and the reasonableness of those expectations. In short, the entire relationship between the parties must be examined including
the parties' understanding of their relationship.
62
At common law there is no test for determining the status of employer for wrongful dismissal purposes. The court
must look at the evidence as a whole to determine whether there was an intention to create an employer/employee relationship
between the respective parties: Gray v. Standard Trustco Ltd., supra. In deciding whether such an intention exists as between
employees and related companies, the courts have looked at a number of factors including: whether the employee performs
services for more than one corporation in a group of related companies: Olson v. Sprung Instant Greenhouses Ltd. (1985), 12
C.C.E.L. 8 (Alta. Q.B.) and Ryan v. Laidlaw Transportation Ltd. (1994), 6 C.C.E.L. (2d) 161 (Ont. C.A.); any other contractual
relations between the parties such as non-competition agreements: Ryan v. Laidlaw, supra; which corporation performs the
hiring, transferring, paying and terminating of the employee: Cathcart v. Longines Wittnauer Watch Co. (1980), 1 C.C.E.L. 287
(Ont. H.C.) and Ryan v. Laidlaw, supra; whether the parent company maintains very close control over the subsidiary and the
employee: Boccia v. Bata Industries Ltd. (1989), C.E.B. & P.G.R. 8082 (Ont. H.C.); and, who supervises the employee: Carr
v. Ireco Canada II Inc. (1991), 80 Alta. L.R. (2d) 154 (Alta. Q.B.).
63 In the case at bar, there is no doubt that the defendants are closely related. Cintas Canada is owned by Cintas Corporation.
However, there is seemingly little evidence concerning the relationship between the plaintiff and Cintas Corporation. In deciding
if Cintas Corporation was the plaintiff's employer, the following facts are relevant. The plaintiff was initially interviewed by
the Senior Vice-President of Cintas Corporation, but he was hired by the Vice President of Marketing for Cintas Canada. The
plaintiff was paid by Cintas Canada. The plaintiff reported to the General Manager of Cintas Canada, Andrew McNabb. The
plaintiff's employment was terminated by the General Manager of Cintas Canada. The plaintiff entered into a non-competition
agreement with Cintas Canada as part of the Employment Agreement. The plaintiff did not perform any work directly for Cintas
Corporation. Communication to the plaintiff was made on "Cintas the Uniform People" letterhead, however, Cintas Canada
appears either on the bottom of the letterhead or in the salutation. The plaintiff was granted stock options to purchase shares
of Cintas Corporation. The company pension plan provided that Cintas Canada would make contributions to the employee's
account based on the profit of both Cintas Corporation and Cintas Canada. The plaintiff was asked to sign a release in favour
of "Cintas Corp".
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64
Based on the whole of the evidence of the relationship between the parties and the parties' understanding of their
relationship, I am not satisfied that the plaintiff has established on a balance of probabilities that there was any intention to
create an employment between Cintas Corporation and the plaintiff.
Conclusion
65
In view of the foregoing, I reluctantly have to come to the conclusion that the termination clause contained in the
employment agreement is valid and enforceable against the plaintiff. While it seems that the severance package would seem to
be entirely inadequate, I have no choice but to dismiss the plaintiff's claim with costs.
Action dismissed.
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Plaintiff and three corporate defendants were part of group of companies whose sole or majority owner was same person —
Plaintiff owned and operated hotel — Defendant L was hired to do work for plaintiff, corporate defendants, and another company
but was paid through defendant J Ltd. — Companies that used L's services eventually started making financial contributions
to J Ltd. — In January 2010, L used propane torch to thaw ice that had built up in drain pipe at hotel — Major fire occurred,
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group of companies were related and controlled by same person — Plaintiff's claim was actually based on corporate defendants
being common employer — L spent much of his working time doing maintenance for plaintiff — All of this led to finding that
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Labour and employment law --- Employment law — Nature of employment relationship — Miscellaneous
APPLICATION by defendants for summary judgment dismissing action.
Master R.P. Wacowich, In Chambers:
I. Background
1
The facts in this matter are not in dispute. On January 18, 2010, a fire occurred at the Fort Hotel in Fort Saskatchewan
(the "fire"). At that time, the Plaintiff, Shamac Country Inns Ltd ("Shamac"), owned and operated the Fort Hotel. This action
is brought as a subrogated claim on behalf of Shamac's insurers who seek to recover the money paid to Shamac as a result
of the fire.
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2
The Plaintiff and the Defendants, Sandy's Oilfield Hauling Ltd ("Sandy's"), 251487 Alberta Ltd ("251"), and Jolane
Transport Ltd ("Jolane") (collectively, the "Corporate Defendants") are related companies and, together with other corporate
entities, comprise the MacDonald Group of Companies ("MacDonald Group"). Elaine MacDonald is the sole director and direct
and indirect owner of the Plaintiff. She is also the sole or majority owner of the Corporate Defendants.
3
The Plaintiff alleges that the Defendant Leroy James Linkivic ("Linkivic") negligently started the fire. All parties agree
that prior to the fire Linkivic was using a propane torch to thaw ice that had built up in a drain pipe at the hotel. The Plaintiff
further alleges that the Corporate Defendants are vicariously liable for Linkivic's alleged negligence.
II. Nature of the applications
4
The Defendants bring an application for summary judgment under r 7.3 of the Alberta Rules of Court ("Rules"). The
Plaintiff brings a cross-application for summary judgment under the same rule. Rule 7.3 states:
7.3(1) A party may apply to the Court for summary judgment in respect of all or part of a claim on one or more of the
following grounds:
(a) there is no defence to a claim or part of it;
(b) there is no merit to a claim or part of it;
(c) the only real issue is the amount to be awarded.
(2) The application must be supported by an affidavit swearing positively that one or more of the grounds described in
subrule (1) have been met or by other evidence to the effect that the grounds have been met.
(3) If the application is successful the Court may, with respect to all or part of a claim, and whether or not the claim is for
a single and undivided debt, do one or more of the following:
(a) dismiss one or more claims in the action or give judgment for or in respect of all or part of the claim or for
a lesser amount;
(b) if the only real issue to be tried is the amount of the award, determine the amount or refer the amount for
determination by a referee;
(c) if judgment is given for part of a claim, refer the balance of the claim to trial or for determination by a referee,
as the circumstances require.
5
The parties agree on the legal test for summary judgment and point to the recent Court of Appeal decision in 776826
Alberta Ltd. v. Ostrowercha, 2015 ABCA 49 (Alta. C.A.) which states at paras 9 and 13:
9 The governing test for summary judgment in Alberta finds expression in Windsor v Canadian Pacific Railway, 2014
ABCA 108 (Alta CA) at para 13, (2014), 572 AR 317 (Alta CA); Sherwood Steel Ltd v Odyssey Construction Inc, 2014
ABCA 320 (Alta CA), at paras 7 to 8, (2014), 59 CPC (7th) 221 (Alta CA);
Maxwell v Wal-Mart Canada Corp, 2014 ABCA 383 (Alta CA) at para 12; P (W) [2014 ABCA 404] and cases mentioned
therein. From the process perspective, summary judgment can be given if a disposition that is fair and just to both parties
can be made on the existing record by using that alternative method for adjudication: Combined Air Mechanical Services
Inc v Flesch, 2014 SCC 8, [2014] 1 SCR 126 (SCC)...
...
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13 As to the substantive aspect of the test, then, this Court has also put the test for summary dismissal into the following
terms in P (W), at para 26:
Summary judgment is therefore no longer to be denied solely on the basis that the evidence discloses a triable issue.
The question is whether there is in fact any issue of "merit" that genuinely requires a trial, or conversely whether the
claim or defence is so compelling that the likelihood it will succeed is very high such that it should be determined
summarily: Windsor at para 16; Beier at paras 56, 59-68 and 70.
III. Defendants' position
6 The Defendants submit that there is no merit to the Plaintiff's claim. Specifically, they argue that Linkivic was, at all material
times, a common employee of the Corporate Defendants and the Plaintiff, and that he spent the majority of his time performing
maintenance and general handyman duties at the Fort Hotel and another hotel property owned by a related MacDonald company.
They argue that, in essence, the Plaintiff's insurers are attempting to sue the Plaintiff's own employee and this is not permitted
at law.
7
Even if the Plaintiff can establish that Linkivic was negligent, the Defendants submit that Linkivic was an unnamed
insured because he was a common employee of Shamac. They suggest that the express and implied terms of the insurance policy
between Shamac and its insurers and the rule of law bar the subrogated claim against Linkivic.
8
As a common employer of Linkivic, submit the Defendants, the Plaintiff has no cause of action against Linkivic for a
matter of simple negligence. They argue that the subrogated insurers can be in no greater position and cannot have greater rights
than Shamac. Since Shamac cannot sue its own employee for simple negligence, neither can Shamac's insurers. With no cause
of action against Linkivic, there can be no vicarious liability on the part of the Corporate Defendants.
9 All of this, say the Defendants, leads to the conclusion that there is no merit to the Plaintiff's claims. Therefore, the Court
should summarily dismiss them.
10
In support of their application, the Defendants rely on the affidavits of Elaine MacDonald and Ron L'Hirondelle,
an accountant employee for the Corporate Defendants. They were questioned on their affidavits. The transcript from that
questioning forms part of the court record.
11

The Plaintiff acknowledges that the bulk of the facts are not in dispute. The Defendants' evidence is as follows:

12

At the time of the fire, the MacDonald Group consisted of:
• Sandy's and Jolane (oilfield hauling companies that worked together as a single, integrated business);
• Shamac (owned and operated the Fort Hotel);
• Shamac Holdings Ltd (owned and operated a hotel in Wainwright, Alberta);
• 251 (owned two rental properties in Alberta, including the premises out of which Sandy's/Jolane operated);
• JeffMac Holdings Ltd (a holding company that owned most of the equipment used by Sandy's and Jolane);
• 512131 Alberta Ltd and 595795 Alberta Ltd (both holding companies that held shares in Shamac, Sandy's and Jolane).

13 Linkivic was hired in 2001 as a handyman/driver, to work primarily at the Fort Hotel and the hotel in Wainwright, to work
at rental properties owned by 251, and to do some driving work for Sandy's and Jolane. At the time, Elaine MacDoanld and
her late husband, Sandy MacDonald, owned all of the related companies. They determined that Linkivic would be on Jolane's
payroll because that company had greater cash flow. Throughout Linkivic's employment, Jolane or Sandy's arranged for various
benefits for him.
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14
Over the years, while Linkivic performed services for various entities of the MacDonald Group, the majority of his
time (i.e. more than 90%) was spent providing maintenance services at the Fort Hotel and the hotel in Wainwright. Linkivic
was allowed to prioritize his own schedule but took overall direction from, and reported to, Sandy and then Elaine after her
husband passed away in 2004. After Sandy's passing, Linkivic also took directions from Elaine's son, Jeff MacDonald (Jeff)
and L'Hirondelle.
15
Similar to Linkivic, L'Hirondelle was a common employee of the MacDonald Group. He was on Sandy's payroll, but
worked for all the Corporate entities.
16
In 2008-2009, Elaine decided to let Jeff gradually buy into the oilfield-hauling companies in the MacDonald Group.
This led to an arrangement for the non-oilfield hauling companies to reimburse Sandy's and Jolane for the salaries paid to
L'Hirondelle and Linkivic through a management fee transfer.
17
Elaine's affidavit makes it clear that part of Linkivic's overall duties were to remove any ice that accumulated around
pipes at the Fort Hotel. At the time she swore her affidavit, Elaine was aware that Linkivic had utilized the propane torch on
previous occasions without incident. Elaine did not question whether Linkivic was acting appropriately or within the scope of
his duties for Shamac. Linkivic was never reprimanded for his actions.
18
After the fire, Shamac decided to construct a new hotel at the same location as the Fort Hotel. During the rebuilding
process, Linkivic served as the site manager and was expected to work fulltime in this capacity. For this reason, he was placed
on Shamac's payroll starting April 1, 2010. He has been on Shamac's payroll since then.
IV. Plaintiff's position
19
The Plaintiff seeks summary judgment declaring that at the time of the fire, one or more of the Corporate Defendants
employed Linkivic, and there is no merit to that part of the defence which alleges that Linkivic was employed by Shamac, or
working within the course and scope of that employment.
20
The thrust of the Plaintiff's argument is that Linkivic was not a common employee but rather that he was a "borrowed
employee" who performed work for Shamac. While Linkivic performed services for Shamac, the Corporate Defendants
remained his employer.
21
Evidence before the Court allows it to find that one or more of the Corporate Defendants was Linkivic's employer and,
they urge the court to do so. The result of this finding then makes it possible for one or more of the Corporate Defendants to
be vicariously liable for Linkivic's alleged negligence.
22
Shamac relies on the affidavit of Maureen Sikorski who is a Senior Claims Representative in the Subrogation Unit for
Intact Insurance Company (one of the Plaintiff's insurers). Ms. Sikorski attaches to her affidavit various employment related
documents for Linkivic. These include: acknowledgements, receipts and notices signed by Linkivic relating to policies, safety,
and training for Sandy's; Payroll information and T4 slips issued by Jolane; Certificates of Training for Sandy's/Jolane; and
correspondence and other documents relating to health, RRSP, and insurance benefits.
V. Law
A. Vicarious liability
23 Vicarious liability has been defined by the Supreme Court of Canada in 671122 Ontario Ltd. v. Sagaz Industries Canada
Inc., 2001 SCC 59, [2001] 2 S.C.R. 983 (S.C.C.) [Sagaz] at paras 25-26:
25 Vicarious liability is not a distinct tort. It is a theory that holds one person responsible for the misconduct of another
because of the relationship between them. Although the categories of relationships in law that attract vicarious liability are
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neither exhaustively defined nor closed, the most common one to give rise to vicarious liability is the relationship between
master and servant, now more commonly called employer and employee.
26 In general, tort law attempts to hold persons accountable for their wrongful acts and omissions and the direct harm that
flows from those wrongs. Vicarious liability, by contrast, is considered to be a species of strict liability because it requires
no proof of personal wrongdoing on the part of the person who is subject to it.
24 The strict liability nature of vicarious liability requires courts to know when to apply it. In Sagaz, the Supreme Court noted,
"[i]dentification of the policy considerations underlying the imposition of vicarious liability assists in determining whether the
doctrine should be applied in a particular case" (at para 30). The two policy considerations identified are (1) to provide a just
and practical remedy for the plaintiff's harm and, (2) to encourage the deterrence of future harms (see paras 31-35).
B. Doctrine of common employer
25
The Ontario Court of Appeal reviewed the doctrine of common employer in Downtown Eatery (1993) Ltd. v. Ontario
(2001), 54 O.R. (3d) 161, 200 D.L.R. (4th) 289 (Ont. C.A.), leave to appeal refused [2001] S.C.C.A. No. 397, [2002] 3 S.C.R.
vi (note) (S.C.C.) (note) [Downtown Eatery]. That case dealt with a wrongful dismissal scenario and relied on Sinclair v. Dover
Engineering Services Ltd. (1987), 11 B.C.L.R. (2d) 176 (B.C. S.C.), aff'd (1988), 49 D.L.R. (4th) 297 (B.C. C.A.) [Sinclair].
In Sinclair, the British Columbia Court of Appeal was concerned with the consequences of courts imposing inflexible contract
principles on modern employment situations. At the trial level in Sinclair, Wood J described the test for determining whether
a common employer situation exists at p 181:
As long as there exists a sufficient degree of relationship between the different legal entities who apparently compete
for the role of employer, there is no reason in law or in equity why they ought not all to be regarded as one for the purpose of
determining liability for obligations owed to those employees who, in effect, have served all without regard for any precise
notion of to whom they were bound in contract. What will constitute a sufficient degree of relationship will depend, in
each case, on the details of such relationship, including such factors as individual shareholdings, corporate shareholdings,
and interlocking directorships. The essence of that relationship will be the element of common control. (Emphasis added)
26

At the appeal of Sinclair, Wallace JA stated at p 299:
In my respectful opinion there is no need to concern oneself with the concept of "lifting the corporate veil" or with the
vicarious responsibility of one company for the acts of another, since I consider the issue to be one of determining the
company or companies with which the respondent Sinclair had a contract of employment.

27
In Downtown Eatery, the Ontario Court of Appeal contemplated the consequences of an employer's decision to operate
through related corporate entities. The Court stated at para 36:
36 ...[A]lthough an employer is entitled to establish complex corporate structures and relationships, the law should be
vigilant to ensure that permissible complexity in corporate arrangements does not work an injustice in the realm of
employment law... The definition of "employer" in this simple and common scenario should be one that recognizes the
complexity of modern corporate structures, but does not permit that complexity to defeat the legitimate entitlements of
wrongfully dismissed employees.
28 A review of Downtown Eatery and Sinclair, together with other cases, reveals several factors that courts have considered in
determining who the employer is when dealing with groups of related companies. This list is not exhaustive or comprehensive.
Courts must evaluate the circumstances of each case on its own facts: Bartholomay v. Sportica Internet Technologies Inc., 2004
BCSC 508 (B.C. S.C.) [Bartholomay]. Therefore, it may be that certain factors carry greater weight in some situations than
in others.
29

The factors identified include:
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(i) Whether the worker performs services for other entities forming part of a group: Olson v. Sprung Instant Greenhouses
Ltd. (1985), 64 A.R. 321 (Alta. Q.B.) at paras 16 and 18;
(ii) The closeness or integration of the relationship between the various entities: Johnston v. Topolinski, [1988] O.J. No.
2829 (Ont. Dist. Ct.) at para 17; Downtown Eatery at para 34;
(iii) Whether there are common shareholders and directors of (or common control over) the various entities: Pattillo v.
Murphy Canada Exploration Ltd., 2001 ABQB 1070 (Alta. Q.B.) at para 45 [Patillo];
(iv) Whether one entity holds the worker out as an employee: Sinclair;
(v) Whether an entity exercises control over the worker: Jacobs v. Harbour Canoe Club Inc. [1999 CarswellBC 2254 (B.C.
S.C.)], 1999 CanLII 3642 at para 11; Jones v. CAE Industries Ltd., [1991] O.J. No. 2295 (Ont. Gen. Div.); Patillo at para
45; Vaccaro v. Twin Cities Power-Canada, U.L.C., 2014 ABQB 56 (Alta. Q.B.);
(vi) Whether an employment contract exists between one entity and the worker: Sinclair and Jacobs at para 17 - however,
a written contract is not determinative on its own: Bartholomay at para 10);
(vii) Evidence of an intention to create an employer/employee relationship between the worker and the respective
corporations within a group: Gray v. Standard Trustco Ltd., [1994] O.J. No. 3031, 8 C.C.E.L. (2d) 46 (Ont. Bktcy.) [Gray];
(viii) The worker's relationship with and conduct towards the various entities: Bartholomay at para 10.
30
While all of these factors are relevant to the analysis, one also has to consider the comment of Rawlins J in Patillo that
"[k]ey factors in determining whether two entities may be considered a single employer are whether there is common control
over both entities and whether they both exercise control over the employee" (at para 45).
C. Borrowed employee
31 The principle of borrowed employee is described in Hardisty v. 851791 N.W.T. Ltd., 2004 NWTSC 70 (N.W.T. S.C.), aff'd
2005 NWTCA 4 (N.W.T. C.A.) [Hardisty]. In that case, the defendant Arndt was an employee of Carmacks. Another company,
851791 NWT Ltd needed a supervisor to oversee a highway construction project. That company contracted with Carmacks to
borrow Arndt until the end of the project. During the construction of the highway, an accident occurred, resulting in injuries
to the plaintiff. The two companies paid a settlement to the plaintiff and then went to trial to determine which of them was
vicariously liable. For the purposes of trial, the two corporations agreed that Arndt had been negligent.
32

Vertes J described the concept of borrowed employee and the rationale behind it at paras 21-25:
21 The question in this case is not the relationship between the two parties, 851791 and Carmacks. That is obviously a
contractual one. The question is the relationship of Mr. Arndt to each of 851791 and Carmacks. This is a situation of what
has been described by text-book writers and in case law as that of the "borrowed employee", i.e., a person employed by
one employer (called the "general employer") who is, at the time that the tort is committed, working for another employer
(called the "temporary employer") under some arrangement between the two employers.
22 ... The tests used to determine whether the general employer or the temporary employer is liable are the same used
to distinguish between an employment relationship and one of independent contractor, unless there are some express or
implied contractual terms providing otherwise.
23 Some of the main considerations that apply are: Who controls the way in which the work is to be done? Who pays
the employee? Who can dismiss the employee? How long does the temporary arrangement last? Does the work require
a particular expertise?
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Introduction
1

These reasons deal with four applications before the court.

2 First, the Defendants, Twin Cities Power, L.L.C. ("Twin Cities Power"), Twin Cities Power Holdings, L.L.C. ("Twin Cities
Holdings"), Twin Cities Power Services, L.L.C. and Twin Cities Power Energy, L.L.C. ("Twin Cities Energy"), hereafter referred
to collectively as "Twin Cities USA," apply for summary dismissal of an action by the Plaintiff, Jason Vaccaro ("Vaccaro"),
for damages for wrongful dismissal.
3
Secondly, Vaccaro applies to amend his pleadings, adding particulars in respect to his claim against Twin Cities USA,
adding new claims against Twin Cities USA, and adding new defendants, additional affiliates of Twin Cities USA, namely
Summit Energy, L.L.C., Cygnus Partners, L.L.C., Cygnus Energy Futures, L.L.C. Chesapeake Trading Group, L.L.P. as well
as Timothy Krieger, ("Krieger") as CEO and Director of Twin Cities Canada and as CEO, President and Governor of each of
Twin Cities USA and the proposed defendants. Twin Cities Energy is the parent of Twin Cities Power-Canada, U.L.C., ("Twin
Cities Canada"). Kreiger is the majority shareholder of Twin Cities Holdings.
4

Collectively, Twin Cities Canada, and Twin Cities USA are referred to herein as "Twin Cities".

5 The proposed amendments describe Twin Cities Power as the sole shareholder of Summit Energy, L.L.C. and Chesapeake
Trading Group, L.L.P. and states that Twin Cities Holdings became a holding company for Twin Cities Power, Cygnus Partners
L.L.C., and Twin Cities Energy on December 31, 2011. Cygnus Partners, L.L.C. is described as the sole shareholder of Cygnus
Energy Futures, L.L.C.
6

Thirdly, Vaccaro also seeks an order for security for costs against Twin Cities.

7

Fourthly, Vaccaro seeks security for judgment against Twin Cities.

Background

1

8
This litigation has resulted in numerous court applications arising out of the actions commenced by Vaccaro and similar
actions by two fellow employees, Alan Cho ("Cho") and Jason Brown ("Brown") following termination of their employment.
All three filed Statements of Claim, Cho on February 3, 2011, and Brown and Vaccaro on February 18, 2011.
9
Vacarro was employed pursuant to an employment contract with Twin Cities Canada as a trader. He was terminated from
his employment on February 2, 2011. It has been acknowledged that the termination was without cause.
10
In the Quarterly Report filed by Twin Cities Holdings in September 2012, reference is made to the February 1, 2011
restructuring of Twin Cities Canada pursuant to which Vaccaro, Brown and Cho were terminated and goes on to state that
during the third quarter of 2012, after a review of the restructuring and outlook, management concluded that it was unlikely
the Canadian company would ever provide an adequate return and, thus, it ceased all operations in Canada in September 2012.
The report refers to Twin Cities Canada as the wholly owned subsidiary of Twin Cities Energy and as a second tier subsidiary
of Twin Cities Holdings.
11
On February 18, 2011, Vaccaro commenced an action for wrongful dismissal against Twin Cities Canada and Twin
Cities USA stating that he was employed in the Calgary office of Twin Cities Canada as a trader and that, as of 2009, he held
the position of Vice-President Energy Trading. It further states that Vaccaro and Twin Cities Canada and/or Twin Cities USA
entered into a contract of employment on February 25, 2008. Simultaneously with filing the Statement of Claim, Vaccaro filed
an application for summary judgment.
12
In the Statement of Defence filed on behalf of Twin Cities USA and Twin Cities Canada, there is a denial that, with
the exception of Twin Cities Energy, (the parent of Twin Cities Canada), there is any relationship between Twin Cities Canada
and any of the other defendants.
13
On February 2, 2011, Cho obtained a bank draft in the amount of $1.8 million from the bank of account of Twin Cities
Canada. On February 3, 2011, Cho applied ex parte for a Mareva injunction. Although Cho had been terminated, the application
was made by Cho as President and Director of Twin Cities Canada. The court ordered the $1.8 million deposited to the trust
account of legal counsel for Cho (the same legal counsel acting for Vaccaro.) The funds were subsequently transferred to the
trust account of Twin Cities' legal counsel pursuant to an order on February 15, 2011.
14
In his affidavit of September 7, 2011, (in Cho's action) Mr. Randall Miller, a Director, Officer and employee of Twin
Cities Canada stated that Twin Cities Canada continued to successfully operate and that its existing traders generated profits in
excess of $4 million in 2011. Mr. Miller also stated that all traders except Cho, Brown and Vaccaro were paid their bonus in
February 2011. Mr. Miller also states that he is advised by Krieger that he had no intention of removing assets of Twin Cities
Canada from the jurisdiction or otherwise disposing of them to avoid judgment.
15
On November 14, 2011, Twin Cities made an application to release the $1.8 million. Evidence before the court on that
application related to the ongoing viability of Twin Cities Canada and the presence of substantial assets in Alberta. There was
also evidence that Twin Cities intended to honour any Canadian judgment. On November 15, 2011, the court directed a stay
of execution of this order.
16 The Court of Appeal on February 7, 2012, upheld the November 14, 2011 decision to release the funds to Twin Cities. It
held that the tests for Mareva injunction or attachment order under the Civil Enforcement Act were not met. In its reasons, the
Court of Appeal noted that the respondent's business was "active and continuing" and that this suggested that "...hiding assets
and not paying a Canadian judgment would make little sense in the long run." The Court of Appeal noted that the "...dealings
and intent here plainly conform to the usual course of business."
17
The same day as the Court of Appeal gave its decision releasing the funds in the Cho action, Vaccaro applied for and
received an interim attachment order in respect to the same $1.8 million pursuant to the Civil Enforcement Act. On April 2,
2012, the interim attachment order was quashed by the Court of Appeal, noting there was no evidence the respondents were
trying to thwart execution or evidence they were going out of business or removing assets from the jurisdiction.
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18 In the interim, summary judgment was granted to Vaccaro on December 1, 2011, by the Master in Chambers. Before the
Master, counsel for Vaccaro referred to Twin Cities Canada as his employer. Vaccaro, in his affidavit evidence filed in support
of the application, similarly refers to Twin Cities Canada as his employer and that he entered into an employment agreement
with Twin Cities Canada.
19
The Master directed an assessment to determine damages in lieu of notice and amounts owing for bonus in respect to
the trades conducted by Vaccaro.
20
Twin Cities had opposed summary judgment and argued there was an investigation by the Federal Energy Regulatory
Commission ("FERC") that could result in a disgorgement of profits upon which Vaccaro's bonus was to be calculated or could
constitute after-acquired cause for termination.
21 The Master, in granting summary judgment and directing an assessment, stated the FERC investigation struck him "...as
a convenient after acquired justification for failing to pay a just obligation." The Master agreed with Vaccaro that the FERC
investigation "... was a red herring as no cause has been alleged for Vaccaro's dismissal." The Master also noted there were no
specific allegations by Twin Cities that Vaccaro's actions were improper or contrary to the company's trading policy, other traders
affected by the allegations were paid, and the investigation arose long after Vaccaro should have been paid in the normal course.
22
The form of judgment from the Master, which was consented to as to form and content by all the parties, states that
Vaccaro is granted summary judgment except as to amount and the matter is to be referred to a Justice for assessment of the
quantum of damages. The form of judgment provides for summary judgment against all the defendants.
23
Twin Cities appealed the Master's order for summary judgment arguing there remained genuine issues to be tried
regarding Twin Cities' liability to Vaccaro as a result of the on-going investigation by FERC's investigation of Twin Cities
Energy respecting trading activities Vaccaro had conducted on its behalf. In the affidavit of Ms. Stephanie Staska, Chief Risk
Officer of Twin Cities Holdings, filed in support of Twin Cities' appeal, she swears the only employer of Vaccaro was Twin
Cities Canada and there was no relationship with Twin Cities USA.
24 In oral argument at the appeal of the Master's order, before Stevens, J, counsel for Twin Cities submitted the only defendant
against whom summary judgment could be granted was Twin Cities Canada as that was the entity with which Vaccaro had
an employment relationship. Legal counsel for Vaccaro stated there was no disagreement between him and counsel for Twin
Cities in that regard.
25
The appeal by Twin Cities was dismissed and judgment was granted on July 6, 2012 to Vaccaro in the amount of
$1,376,726.00 against Twin Cities Canada representing bonus on the percentage basis that was uncontested by Twin Cities. The
Court further directed the balance of Vaccaro's claim, bonus based on a higher contested percentage, and damages for wrongful
dismissal, to be assessed at trial.
26
Stevens, J agreed with Vaccaro that, as the results of the FERC investigation were unknown and the investigation had
not crystallized, it should not be considered in the summary judgment application. The court did agree that the FERC matter
was serious and potentially relevant but at that point it was speculative and unknown and there was no relevant evidence to
consider. The court also noting, unlike Cho and Brown, Vaccaro was not terminated for cause, rejected the outstanding FERC
investigation as a basis for after-acquired cause at that time.
27
The formal judgment provides judgment against Twin Cities Canada. It is silent with respect to Twin Cities USA. The
Court was not specifically asked to, nor did it, dismiss the action against the remaining defendants, i.e., Twin Cities USA. Twin
Cities' counsel did not, at that time, apply for summary dismissal of Vaccaro's claim against Twin Cities USA.
28
An appeal from the summary judgment granted by Stevens, J was filed by counsel for Twin Cities to the Alberta Court
of Appeal. Vaccaro applied to the Court of Appeal for security for costs and security for judgment. This was opposed by Twin
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Cities who again raised the matter of the ongoing FERC investigation respecting Twin Cities Energy and the possibility that the
FERC investigation may result in disallowing trades by Vaccaro which would affect his entitlement to compensation.
29
The application for security was heard before the Court of Appeal initially on March 13, 2013, with Twin Cities raising
the FERC matter. The application for security for costs and security for judgment was adjourned before proceeding on May 15,
2013. The Court of Appeal directed that Twin Cities post security for costs in the amount of $10,000 and security in the amount
of the judgment, namely $1,376,726.00, by June 3, 2013 as conditions to proceeding with the appeal. Twin Cities did not post
either security with the result that its appeal was dismissed.
30
On August 21, 2012, Vaccaro filed a writ of enforcement for his judgment of $1,376,726.00. On September 12, 2012,
a garnishee summons was filed against Twin Cities Canada which returned no funds. Shortly after, Vaccaro's counsel wrote to
counsel for Twin Cities Canada requesting payment of the judgment and requested a Financial Statement of Debtors. A statutory
declaration by Twin Cities Canada provided that there were no funds or assets save $4,775.75 in one bank account.
31
As noted above, Twin Cities Canada ceased operations in September, 2012. It transferred its assets to affiliated entities
in the U.S.
32
The judgment against Twin Cities Canada obtained by Vaccaro has not been paid. In the September 2012 Quarterly
Report reference is made to there being no material assets in Canada available as of either the date of Vaccaro's $1,376,726.00
judgment or on September 14, 2012 to satisfy the judgment. Having not been paid the judgment, Vaccaro now seeks to proceed
against Twin Cities USA, and to add additional defendants on several grounds. He alleges these US entities were a "common
employer" or in partnership or an agency relationship with Twin Cities Canada and, therefore, liable to him for damages for
wrongful dismissal.
33
As to the reasons for Twin Cities Canada ceasing business, Ms. Stephanie Staska stated that one reason was the cost of
defending the FERC investigation of Twin Cities Energy and the claims of Vaccaro and two other employees. In her December
15, 2012 affidavit, Ms. Staska states that the Canadian operation ceased because of the risks with trading power in Canada and
the inability of Twin Cities Canada to obtain the collateral necessary to trade in the energy market. She states that "[a] major, if
not the sole factor that resulted in Twin Cities Canada ceasing to conduct business in Alberta is FERC's investigation into the
trading activities of Twin Cities Canada and its traders, including Vaccaro."
34
In her April 15, 2013 affidavit, Ms. Staska states that another reason the Canadian operation was closed was because
the $1.8 million was tied up in court proceedings.
35
In his affidavit of September 7, 2011, Mr. Miller states that as a result of the $1.8 million being taken from Twin Cities
Canada's bank account, the collateral accounts owned by the Natural Gas Exchange ("NGX") to cover Twin Cities Canada's
obligation and the settlement account utilized by Twin Cities Canada to deposit and withdraw daily profit and loss of Twin
Cities Canada were frozen. Both accounts were held in trust by NGX for Twin Cities Canada. This freezing triggered a trading
hold on NGX with a loss of $2,457,000.00.
Application by Twin Cities USA for Summary Dismissal on the Basis of res judicata
36

The Alberta Rules of Court, r 7.3, provides for summary judgment where there is no merit to a claim.

37 Twin Cities USA applies for summary dismissal of the claim on two bases. First, that the claim against them is res judicata;
that is, that it has already been judicially determined in the summary judgment against Twin Cities Canada that Twin Cities USA
is not Vaccaro's employer. Secondly, it argues Vaccaro's claim that it was his employer is without merit and cannot succeed.
38 Vaccaro submits that his application to amend pleadings should proceed before Twin Cities USA's application for summary
judgment.
39
With regard to the order in which the applications should proceed, the Court of Appeal in Condominium Corp. No.
0321365 v. 970365 Alberta Ltd., 2012 ABCA 26, 519 A.R. 322 (Alta. C.A.), leave to appeal refused [2012] S.C.C.A. No. 129
4

(S.C.C.), provided outstanding applications to amend pleadings should be resolved before considering a summary judgment
application on the merits. In that case, however, the Court was not dealing with the issue of whether the claim sought to be
amended should be dismissed on the basis of res judicata. As noted in Alberta Treasury Branches v. Opsteen, 2012 ABCA
153 (Alta. C.A.) at para 15:
Generally speaking, a court will grant leave to amend pleadings no matter how late an application may be made. However,
leave will not be granted to permit an amendment which, if allowed, would be successfully struck out. A claim which is
res judicata falls into this category.
40 If the issue of the liability of Twin Cites USA as an employer has already been determined by the court, the amendments
Vaccaro seeks to add in respect of that claim cannot be permitted. It is appropriate, therefore, to first address whether the issue
of whether Twin Cities USA is an employer, is res judicata.
41
Twin Cities USA submits that it was Vaccaro's intent to pursue summary judgment against all the defendants and that is
what he sought in his applications. It points to the agreement of Vaccaro's counsel that summary judgment could only be issued
against Twin Cities Canada and his agreement that Twin Cities Canada was Vaccaro's employer. Twin Cities USA argues that
in the summary judgment application, Vaccaro did not say to the court that there was a triable issue concerning the liability of
Twin Cities USA as the reason summary judgment could only be granted against Twin Cities Canada. Twin Cities USA argues
that Vaccaro could have put before the court the issue of common employer, partnership or agency in his summary judgment
application and he cannot do so now.
42 Twin Cities USA also points to objections by counsel for Vaccaro during cross- examination on his affidavit of December
10, 2012, premised on Vaccaro taking the position that the summary judgment was final against all parties.
43
Twin Cities USA submits that Vaccaro made a strategic decision in the summary judgment application in confirming
that summary judgment could only be granted against Twin Cities Canada from which Vaccaro cannot now retract. Twin Cities
USA argues that, had the matter proceeded by way of trial, and the Plaintiff confirmed that judgment could only be granted
against Twin Cities Canada, Vaccaro could not now argue that the claim against Twin Cities USA remained alive.
44
Twin Cities USA also points to the evidence before the Court in the summary judgment application which was to the
effect that Vaccaro's employer was Twin Cities Canada. The issue, therefore, argues Twin Cities was a live one before the court.
Twin Cities USA argues Vaccaro is seeking to re-litigate the issues after he was unable to collect on his judgment against Twin
Cities Canada.
45
Vaccaro argues the action against Twin Cities USA has not been determined. His agreement in the summary judgment
application was an acknowledgement that it was only in respect to Twin Cities Canada that he could meet the test of summary
judgment, not an acknowledgment that there was no claim against Twin Cities USA. He points to the fact all of the defendants,
including Twin Cities USA, appealed the summary judgment to the Court of Appeal, hence, there could not have been a dismissal
of the action against Twin Cities USA.
46
Res judicata was discussed in Alberta Treasury Branches v. Opsteen, 2012 ABCA 153, 533 A.R. 49 (Alta. C.A.) where
(at para 17) the Court of Appeal cited its earlier decision in 420093 B.C. Ltd. v. Bank of Montreal (1995), [1996] 1 W.W.R. 561
(Alta. C.A.) which cited with approval Green v. Weatherill, [1929] 2 Ch. 213 (Eng. Ch. Div.). In Green the court stated:
...the Court requires the parties to that litigation to forward their whole case and will not (except under special
circumstances) permit the same parties to open the same subject of litigation in respect of matter which might have
been brought forward as part of the subject in contest, but which was not brought forward only because they have from
negligence, inadvertence or even accident, omitted part of their case. The plea of res judicata applies, except in special
cases, not only to points upon which the Court was actually required by the parties to form an opinion and pronounce a
judgment, but to every point which properly belonged to the subject matter of litigation and which the parties, exercising
reasonable diligence, might have brought forward at the time.
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47 In Opsteen, the plaintiff mortgagee was granted summary judgment in a foreclosure action. A counter claim in negligence
was allowed to proceed. The defendants' application to amend the counterclaim to allege breach of a collateral contract was
dismissed on the basis of res judicata, as the chambers judge granting summary judgment had enforced the financing contract
in granting the foreclosure order and, thus, adjudicated the contractual issues between the parties. The Court of Appeal upheld
the dismissal of the application to amend. It held "[t]he summary judgment granted by the chambers judge determined that
the Opsteens were in default of their obligations, that demand had properly been made, and that ATB was entitled to enforce
its security" (at para 16). In denying the amendments, the Court of Appeal noted the proposed amendments contradicted the
findings underlying the summary judgment (at para 19).
48
In the Alberta Court of Appeal case of 420093 B.C. Ltd., summary judgment against guarantors of a loan had been
granted to the bank. A subsequent claim against the bank for damages for alleged breach of the loan agreement was dismissed
on the basis of cause of action estoppel, i.e., res judicata, as the matters raised in the new action could have been pleaded in
defence by the guarantors by way of equitable set-off. Addressing the issue of cause of action estoppel, O'Leary, JA stated
(cited in Opsteen at para 17):
The Bank relies on cause of action estoppel to bar the Appellant's claims based on allegations of breach of fiduciary duty
and fraudulent misrepresentation. Cause of action estoppel is defined in Spencer Bower and Turner, at p. 149:
The term "cause of action estoppel" ....signifies the estoppel which arises between parties by reason of a judgment
given in favour of one and against the other with respect to the cause of action set up in the first proceeding.... Its
operation prevents a party to an action from asserting or denying as against the other party the existence of a cause of
action the non-existence or existence of which has been determined by a court of competent jurisdiction in previous
litigation between the same parties or their privies. The very existence of the cause of action in the second proceeding
has in such a case actually been the subject of a precise adjudication between the parties or their privies in the first
proceeding, and it must be taken to have been decided, Yea or Nay, once and for all.
This branch of estoppel by res judicata applies not only to subsequent claims or defences based on matters specifically
decided in the prior action but also to every claim or defence which could properly have been raised in those proceedings.
In Henderson v Henderson (1843), 3 Hare 100, [1843-60] All E.R. Rep. 378, Wigram V.C. said at pp. (All E.R.) 381-82:
This plea of res judicata applies, except in special case, not only to points upon which the court was actually required
by the parties to form an opinion and pronounce a judgment, but to every point which properly belonged to the subject
of litigation and which the parties, exercising reasonable diligence, might have brought forward at the time. [emphasis
in original]
49

O'Leary, JA in Bank of Montreal set out at paras 29-30 three essential conditions for issue estoppel:
1. the same question has been decided;
2. the judicial decision which is said to create the estoppel is final; and
3. the parties to the judicial decision, or their privies, were the same parties to the proceedings in which the estoppel is raised.

50
Vaccaro submits that the summary judgment does not have the effect that he can have only one employer or that Twin
Cities USA is not liable as common employer.
51
Vaccaro seeks to make Twin Cities USA and the proposed new defendants jointly liable as employer with Twin Cities
Canada. He points to the fact all the Twin Cities entities are under common ownership and control of the proposed defendant
Krieger and Twin Cities Canada operated as an agent for the benefit of the other Twin Cities entities. Vaccaro argues the fact
that he had an employment relationship with Twin Cities Canada does not preclude a finding he had an employment relationship
with other Twin Cities entities. He submits there was an employment relationship with the other Twin Cities entities through
Twin Cities Canada and this is acknowledged in the inclusion of Twin Cities USA in the original Statement of Claim.
6

52
I cannot put significance on the supposed intent of the Plaintiff in seeking summary judgment against all defendants or
his agreement with the Defendants that judgment in the summary judgment application was only available against Twin Cities
Canada. Nor can I put significance on the Defendants' notice of appeal to the Court of Appeal referring to all defendants nor
the fact that Twin Cities USA did not seek in the summary judgment application a dismissal of the action against it. It appears
that the parties are seeking, after the fact, to give their actions significance they did not give them at the time. On November
14, 2011, when Twin Cities made its application for release of the $1.8 million, it gave evidence of its intent to honour any
Canadian judgment. I am not prepared to deny Vaccaro's claim against Twin Cities USA on the basis of his counsel's agreement
in the context of a summary judgment that the only party against whom judgment could be entered was Twin Cities Canada
when Twin Cities had recently represented to the Court it intended to honour a Canadian judgment. The significance of the
action against Twin Cities USA does not appear to have been considered by either party at that time.
53
Regardless of the supposed strategies of the parties, the reality is the issue of Twin Cities USA's liability by virtue of
common employer was never put before the court by either party. The court, in the summary judgment, did not address whether
there could be more than one employer nor did it adjudicate on this issue. Neither the Master, nor the Court of Queen's Bench
justice, was asked to dismiss the defendant action against Twin Cities USA.
54 As noted in Spencer Bower and Turner, quoted by O'Leary, JA in Bank of Montreal, the doctrine of res judicata operates
when the cause of action has been the subject of "precise adjudication between the parties..." The potential liability of Twin
Cities USA to Vaccaro for obligations arising from wrongful dismissal by reason of common employer has not been the subject
of adjudication between the parties. That summary judgment was entered against Twin Cities Canada as Vaccaro's employer
does not constitute a finding that Vaccaro had only one employer, nor does it preclude a finding that Twin Cities USA, or any
of the proposed new defendants, is also liable as employer.
55
Therefore, the application of Twin Cities USA for summary judgment on the basis of res judicata or cause of issue
estoppel cannot succeed.
Application for summary judgment on the basis the claims are hopeless and application to amend pleadings
56
Having found that the issue of liability of Twin Cities USA is not res judicata, I turn to the issue whether summary
dismissal should go against Vaccaro in respect to his claim against Twin Cities USA on the basis that the claims, on the facts,
are hopeless or whether Vaccaro should be permitted to amend his pleadings. It is useful to address these two issues together.
If there is sufficient evidence to support an amendment, and an amendment should not be denied on other grounds such as
prejudice, summary judgment will not be granted.
57
Where a plaintiff seeks to amend his claim, the application to amend must be determined before the application for
summary dismissal: Condominium Corp. No. 0321365. The test for amendments, except amendments to allege fraud, is a low
standard. There must, however, be some evidence to support the amendments proposed.
58 Vaccaro seeks to make extensive amendments to his Statement of Claim to add particulars of his claims against Twin Cities
USA, to add new causes of action and to add additional corporate defendants and Krieger, all of whom, Vaccaro alleges, are
liable for the obligations of Twin Cities Canada. Some of the claims Vaccaro seeks to add arose since the filing of his Statement
of Claim which raise additional considerations.
59
The proposed amendments allege that the existing and additional corporate defendants are liable for the obligations of
Twin Cities Canada to Vaccaro for wages pursuant to the doctrine of common employer or based on an agency or a partnership
relationship between them and Twin Cities Canada.
60
Vaccaro seeks to add Krieger as Director of Twin Cities Canada and of each of the existing and proposed corporate
defendants for breach of the obligation to pay wages pursuant to the Alberta Business Corporations Act and the Employment
Standards Code.
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61 Vaccaro also seeks to add claims on alter ego principles, and claims for oppression and fraudulent conveyance in respect
of the closure of Twin Cities Canada and transfer of its assets out of the country.
62
With regard to his amendments, Vaccaro submits they will not prejudice Twin Cities USA, as they have had a common
counsel throughout. Further, they would not prejudice the proposed defendants as they are affiliates of Twin Cities Canada.
There is a standstill agreement in place as between the parties with the result that limitation periods are not a factor to consider
in whether to allow the amendments.
63
Vaccaro submits there is sufficient evidence to permit the amendments and, in respect to those amendments relating to
facts that arose since he filed his Statement of Claim, the claims should be permitted to avoid a multiplicity of proceedings and
to ensure management of the litigation in an efficient and cost-effective manner.
64 With regard to common employer, Twin Cities USA argues the claims against them are hopeless and there is no genuine
issue for trial. It says the only evidence before the court regarding employment is that Twin Cities Canada was Vaccaro's
employer and there is no evidence to support the argument that any entity other than Twin Cities Canada was Vaccaro's employer.
Twin Cities USA specifically points to Vaccaro's affidavit wherein he refers to his employer as Twin Cities Canada and to
the fact that Vaccaro has filed no affidavit stating any of the other Twin Cities entities were his employer. Further, Vaccaro
confirmed during questioning he did not work for Summit Energy or another of the other corporate entities he proposes to
name as defendants.
65
Twin Cities USA also submits there is insufficient evidence to support any of the other amendments proposed. Further,
the amendments in respect to facts that arose since the filing of the Statement of Claim should not be permitted in any event as
the usual rule is that amendments speak from the time the original claim is filed.
66
Rule 3.62 of the Alberta Rules of Court allows amendments to add parties and any other amendment the court permits.
Rule 3.74 (3) provides, with respect to adding parties, a court may not make an order if prejudice would result that cannot be
remedied in costs, an adjournment or imposition of terms.
67
In Balm v. 3512061 Canada Ltd., 2003 ABCA 98, 327 A.R. 149 (Alta. C.A.) Côté, JA speaking for the Alberta Court
of Appeal, stated at para 12 that a court must allow an amendment even though it raises a doubtful plea, if it is arguable. At
para 43, he states that "[t]he classic rule is that an amendment should be allowed, no matter how careless or late, unless there
is prejudice to the other side, and even that is no obstacle if it is repaired....."
68
The threshold to allow amendments is very low except in the case of alleged fraud where significant evidence, and
evidence of the intent to defraud, is required: Evanoff Enterprises Ltd. v. Pioneer Hi-Bred Ltd., 2009 ABQB 223 (Alta. Q.B.)
at para 49, (2009), 471 A.R. 112 (Alta. Q.B.).
69

As to the evidence necessary in an application for amendment, Côté, JA in Balm stated at paras 28-29:
One must recall that the original statement of claim here needed no evidence at all, and that any plaintiff can always issue
a new statement of claim if the limitation period has not expired. Lack of a factual basis is ordinarily not a ground to strike
out a pleading, so long as it alleges facts which (if true) would have given a cause of action (or defence.) And a plaintiff
with two statements of claim could likely then have the two suits either consolidated or tried together. The Judicature Act
says to settle a dispute once in one action, and avoid circuity of action. ... That permits, even mandates, joinder. Avoidance
of such multiplicity is fundamental to our civil procedure.... And it is desirable that the amendments in parallel suits be
similar; that is a ground not to deny the amendment in one suit....
All of these analogies confirm the authorities above which say that a modest degree of evidence justifies an amendment
to pleadings within the limitation period. And the analogies show that requiring a stiffer test to amend would be pointless,
producing little or no practical result. To require a stiffer standard for evidence to amend would produce a motion for
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summary judgment in favour of the defendant, without requiring that the defendant swear to anything. This is contrary
to all principle.
70
The primary issues here are whether there is a sufficient evidentiary basis before the court to allow the proposed
amendments and whether amendments which are based on events occurring after the filing of the Statement of Claim should be
permitted. There is no prejudice in this case as the existing defendants and the proposed defendants are closely related entities.
The existing defendants have been represented throughout the litigation by common counsel who also represents the proposed
defendants. There is a standstill agreement respecting limitation periods so the amendments are not to be denied on that basis.
Amendment to add additional corporate defendants
71 I will deal first with the amendments related to Summit Energy L.L.C., Cygnus Partners L.L.C., Cygnus Energy Futures
L.L.C., and Chesapeake Trading Group L.L.P. The Quarterly Report filed September 2012 with the Securities and Exchange
Commission of the US states that Twin Cities Canada assets were transferred to Chesapeake. In her affidavit of April 15, 2013,
Ms. Staska says this statement is in error and was corrected in a subsequent Report. Ms. Staska also states Vaccaro never had
authority to trade on behalf of the proposed defendants and he had no involvement with any of them.
72
Vaccaro's evidence in support of adding these entities is a corporate reorganization after his termination that resulted in
Twin Cities Holdings (the current parent of Twin Cities Canada) becoming a holding company for all Twin Cities subsidiaries
and proposed corporate defendants. Vaccaro agreed he did not perform any services for these proposed corporate defendants.
I am not satisfied that there is sufficient evidence to add these additional corporate defendants in respect to any of the claims
Vaccaro seeks to make against them. The application to add these parties, therefore, is not granted.
Amendment to add particulars related to common employer
73
In the original Statement of Claim, Vaccaro referred to himself as being employed by Twin Cities Canada and/or Twin
Cities USA. In the proposed amendments, Vaccaro seeks to add particulars of an employment relationship between himself and
Twin Cities USA. The claim against Twin Cities USA in the original Statement of Claim as employer contains no particulars
nor does it indicate the claim is based on the doctrine of common employer. While adding particulars of a claim may not require
evidence, the amendments here are of a substantial nature. I must consider whether there is sufficient evidence of common
employer given the defendant's application for summary dismissal of the claim.
74
The proposed amendments refer to various aspects of commonality among the defendants and allege that they were a
common enterprise under the direction of Twin Cities Holdings or Krieger. As such, Vaccaro seeks to make them liable for
employment obligations owed to him under the doctrine of "common employer". He argues that it is not necessary to lift the
corporate veil to make these parties liable.
75
Vaccaro relies on the cases of Bartholomay v. Sportica Internet Technologies Inc., 2004 BCSC 508 (B.C. S.C.) and
Sinclair v. Dover Engineering Services Ltd. (1988), 49 D.L.R. (4th) 297, [1988] B.C.J. No. 265 (B.C. C.A.). In Bartholomay, the
plaintiff sued various corporations for wrongful dismissal. The claim against one was based on a written employment contract
and the claim against others was based on the common law doctrine of common employer. The court, referring to the Sinclair
case for the factors to be considered when determining the issue of common employer, stated at para 10:
While each case depends on its own facts, and the cases may be factually distinguishable to some degree, they demonstrate
the importance of the degree of the relationship between the defendant companies and the commonality of their purpose
and control and, although perhaps to a lesser extent, the plaintiff's relationship and conduct in relation to them. It is a
matter of substance rather than form and the fact that the employee has a written contract with one of the companies is
not determinative.
76

The Court continued at paras 11-14:
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In Sinclair, supra, Wood J at p. 181 said the following, which is often quoted in later cases, including Downtown Eatery,
supra:
As long as there exists a sufficient degree of relationship between the different legal entities who apparently compete
for the role of employer, there is no reason in law or in equity why they ought not all to be regarded as one for the
purpose of determining liability for obligations owed to those employees who, in effect, have served all without regard
for any precise notion of to whom they are bound in contract. What will constitute a sufficient degree of relationship
will depend, in each case, on the details of such relationship, including such factors as individual shareholdings,
corporate shareholdings, and interlocking directorships. The evidence of that relationship will be the element of
common control.
Wood J had said earlier on the same page in response to the submission that an employee can only contract for employment
with a single employer:
I see no reason why such an inflexible notion of contract must necessarily be imposed upon the modern employment
relationship.
Recognizing the situation for what it was, I see no reason, in fact or in law, why both Dover and Cyril should not
be regarded jointly as the plaintiff's employer. The old-fashioned notion that no man can serve two masters fails to
recognize the realities of modern-day business, accounting, and tax considerations.
There is nothing sinister or irregular about the apparently complex intercorporate relationship existing between Cyril
and Dover. It is, in fact, a perfectly normal arrangement frequently encountered in the business world in one form or
another. Similar arrangements may result from corporate take-overs, from tax planning considerations, or from other
legitimate business motives too numerous to catalogue.
Mr. Justice Wood had no difficulty in lifting the corporate veil to demonstrate the corporate interrelationship. In the Court
of Appeal Wallace J.A., speaking for the court was of the view that this was not necessary. At p. 299 His Lordship noted that
it was a matter of agreement reached between the employee and his respective employers; an agreement I would suggest
which is "expressed" by the employer's control over the employee and his or her activities on behalf of their enterprise."
In Downtown Eatery, supra, the Ontario Court of Appeal cited Wood J.'s decision in Sinclair, supra, as the leading case.
The court stressed, referring to earlier authorities, that the true employer must be ascertained on the basis of where
effective control over the employee resides, that the employment relationship is not simply a matter of form and
technical corporate structure.
[emphasis added]
77 The court applied the doctrine of common employer in Bartholomay having found that the three defendants were related
or associated companies that carried on one enterprise. The court found that the business or activities of the companies were
"...closely and inextricably interrelated" (para 17). There were common shareholders and common directors and "....there was
no way that any of the companies could make a decision that impacted on its dealings with the other companies without there
being a hopeless conflict unless the situation is looked at as one business involving decisions made with all three companies
in mind." (at para 18)
78
Laycraft, JA in Bagby v. Gustavson International Drilling Co. (1980), 24 A.R. 181 (Alta. C.A.), speaking for the Court,
responded to the submission that the rule in Salomon v. Salomon & Co. (1896), [1897] A.C. 22 (U.K. H.L.) applied as follows
at para 45:
...the so called rule in Salomon v. Salomon is not really involved in this problem. It is true that the shareholder of a
corporation is not liable for the corporation's contracts including its employment contracts. But that does not cover the
situation where in substance the nominal employer is not the true employer. The true employer may be the shareholder
10

of the nominal employer or some other entity or person in control of both the nominal employer and its shareholder. The
shareholder of the nominal employer may indeed be liable, but that liability does not flow from his status as shareholder,
rather he is liable because of the facts proven he, and not the nominal employer, is the real employer.
79

In Bagby, judgment was granted against both the substantive employer and its intermediary.

80
In Pattillo v. Murphy Canada Exploration Ltd., 2001 ABQB 1070, 309 A.R. 96 (Alta. Q.B.), the court set out the case
law with respect to common employer and stated at para 45 the "[k]ey factors in determining whether two entities may be
considered a single employer are whether there is common control over both entities and whether they both exercise control
over the employee."
81
The above-noted cases establish that the question with regard to common employer is where the effective control over
the employee resides. It is not necessary to lift the corporate veil to make a determination of common employer. Evidence of
fraud or abuse of the corporate form, therefore, is not necessary.
82
There is no doubt that Twin Cities Canada and Twin Cities USA are affiliated through common ownership. They share
an ultimate common shareholder, Krieger. The question for this Court is whether there is sufficient evidence that Twin Cities
USA and Krieger had control over Vaccaro.
83 The affidavits of the controller of Twin Cities Power, Mr. Scott Garrett, the affidavit of Mr. Dale Johnson, Chief Financial
Officer of Twin Cities Energy, and the affidavit of Ms. Staska all refer to Vaccaro as an employee of Twin Cities Canada. Vaccaro
does not refer in his affidavits to any other party as being his employer other than Twin Cities Canada and in questioning he
referred to Twin Cities Canada as his employer. Twin Cities Canada issued T4's to Vaccaro, and Vaccaro filed tax returns naming
Twin Cities Canada as his employer.
84 With regard to the connections among the Twin Cities entities, Vaccaro points out that the written employment agreement
between him and Twin Cities Canada includes a non-competition clause with entities within "what is stated as the Twin Cities
Power Generation family" and to the fact the employee can be terminated for violations of the risk policy of Twin Cities Power.
The agreement is to be governed by the law of Minnesota where all the defendants, except Twin Cities Canada, are incorporated.
85
Vaccaro carried out trades in the name of Twin Cities Power and Twin Cities Energy which pursuant to an agreement
allowed Twin Cities Canada the benefit of licenses of Twin Cities Power and Twin Cities Energy. Mr. Johnson, in questioning
on his affidavit, stated collective decisions are made as a group and the decisions with respect to moving cash is done at the
top tier of the corporate structure.
86 In questioning on his affidavit of March 26, 2013, Brown agreed that the Twin Cities Power and Twin Cities Energy funded
Canadian payroll and bonuses. In his August 18, 2011 affidavit, Mr. Garret, former Controller of Twin Cities Power states that
because of the inter-connected accounting and business structure of Twin Cities, the Minnesota accounting department was
responsible for payroll on behalf of all Twin Cities entities including Twin Cities Canada. In questioning on his affidavit, Mr.
Johnson testified that money is moved around all the time to meet the collective obligations of the group of companies. In
her affidavit of April 15, 2013, Ms. Staska refers to the transfer of the $1.8 million from Twin Cities Power to Twin Cities
Canada's account.
87
Vaccaro also points to the shared administrative functions such as payroll and accounting between Twin Cities Canada
and Twin Cities USA. Twin Cities acknowledges the sharing of administrative functions but point out the costs were allocated
among the companies and Twin Cities Canada paid its share and filed its own financial statements and income statements and
issued T4 slips to its employees. Twin Cities Canada filed its own tax return.
88 Vaccaro also points out that risk management responsibility for Twin Cities was the responsibility of the parent corporation.
Training of all Twin Cities' traders was overseen by one individual. A single Risk Management Committee oversaw the trading
of each of the Twin Cities entities.
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89
Also in support of the amendment, Vaccaro points out it was the ultimate parent of Twin Cities Canada, Twin Cities
Holdings, that made the decision to close the Canadian operations and to close accounts external and inter-company.
90 As further evidence, Vaccaro points to the Investment Management Agreement in place at the time he was employed which
refers to Twin Cities Canada's business as trading undertaken by it on behalf of Twin Cities Canada's Affiliates. Affiliate is
broadly defined to include persons under common control meaning possession of power to direct the management and policies
of Twin Cities Canada whether through ownership interest, contact or otherwise. This agreement requires Twin Cities Canada
to act in the best interests of Twin Cities Energy and permits Twin Cities Energy to instruct Twin Cities Canada to vary decisions
of Twin Cities Canada. To allow Twin Cities Canada to carry out its obligations under the agreement, it is appointed agent of
Twin Cities Energy.
91
Twin Cities states that the risk policy is to promote efficiency and reduce costs and does not establish an employment
relationship. It further submits that an Investment Management Agreement was entered into between Twin Cities Energy because
the former did not have market rate authorization or collateral accounts with most electricity markets whereas Twin Cities
Power or Twin Cities Energy held the majority of licenses. The Agreement allowed Twin City Canada to trade in the name of
Twin Cities Energy and its affiliates including Twin Cities Power as they have had the collateral and market authorization to
trade electricity. Twin Cities says, the Agreement does not establish that Vaccaro was trading on behalf of Twin Cities Power
or Twin Cities Energy.
92 While Vaccaro swears that his employer is Twin Cities Canada, which is the entity he had the written contract with and the
entity he listed as his employer for his taxes, this does not preclude a finding that some or all of Twin Cities USA and Krieger
could also be found liable as employer by virtue of the doctrine of common employer. As stated in Bartholomay, the degree of
the relationship among the defendant companies and their commonality of purpose and control are factors.
93 It is not for this court to weigh the evidence to decide whether any or all of Twin Cities USA and Krieger are a common
employer with Twin Cities Canada. Some of the circumstances Vaccaro relies may indicate only common control over Twin
Cities Canada but taken together there is sufficient evidence of control over him personally to meet the threshold required to
allow the amendment. This amendment is, therefore, allowed.
Amendment to add Krieger pursuant to the Alberta Business Corporations Act, RSA 2000 c. B-9 and Employment
Standards Code, RSA 2000, E-9
94 The proposed amendment seeks to add Krieger, as director and officer of Twin Cities Canada, liable to Vaccaro for unpaid
wages, salary, bonuses and commission pursuant to the Business Corporations Act and the Employment Standards Code.
95
It is not contested that Krieger was a director and officer of Twin Cities Canada and of each of Twin Cities USA. This
amendment, therefore, is allowed.
Amendment with respect to partnership
96
Vaccaro seeks to amend the claim to allege Twin Cities USA were in partnership with each other and with Twin Cities
Canada with the result that these defendants are liable for the employment obligations of Twin Cities Canada. The definition of
partnership in the Partnership Act, RSA 2000, c P-3, s.1(g) is very broad. It provides that a partnership means "the relationship
that subsists between persons carrying on a business in common with a view to profit."
97
The same evidence referenced in respect of common employer provides some evidence that the various Twin Cities
entities were carrying on a business in common with a view to profit. Therefore, the low threshold required for the proposed
amendment is met. This amendment is allowed.
Amendment with respect to liability by virtue of lifting the corporate veil
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98 Vaccaro seeks to have Twin Cities USA and Krieger liable on the basis of lifting the corporate veil or alter ego principles.
He alleges that Twin Cities Canada was a "mere shell" used by the other defendants and Krieger as their "extension or alter ego."
99 Twin Cities USA and Krieger rely on Salomon which established what has become trite law that a corporation is distinct
and separate from its shareholders. The defendants submit that there must be a compelling reason to lift the corporate veil and,
specifically, that there must evidence of fraud or fraudulent intent.
100 In Edgington v. Mulek Estate, 2008 BCCA 505, 86 B.C.L.R. (4th) 78 (B.C. C.A.), the court noted at para 20 that even if
in a position of control, shareholders do not, as a rule, incur liability for the breach of their corporation's contractual obligations.
Where the corporate veil is lifted, stated the Court, is generally only in circumstances where the corporate form has been abused,
or used for fraudulent or illegitimate purposes (para 22). In that case, the Court referred to the Supreme Court of Canada case
of Kosmopoulos v. Constitution Insurance Co. of Canada, [1987] 1 S.C.R. 2 (S.C.C.), at 10 where Wilson, J. stated:
As a general rule a corporation is a legal entity distinct from its shareholders: Salomon v. Salomon & Co., [1897] A.C. 22
(H.L.) The law on when a court may disregard this principle by "lifting the corporate veil" and regarding the company as
a mere "agent" or "puppet" of its controlling shareholder or parent corporation follows no consistent principle. The best
that can be said is that the "separate entities" principle is not enforced when it would yield a result "too flagrantly opposed
to justice, convenience, or the interests of the Revenue": L.C.B. Gower, Modern Company Law (4th ed. 1979), a p. 112.
101
In Edington, the Court made clear that "...lifting the corporate veil does not extend to circumstances where declining
to do so would simply be unfair" (para 24).
102
The defendants also refer to 807608 Alberta Ltd. v. Medichair Ltd., 2006 ABQB 781 (Alta. Q.B.) where the court set
out at paras 12-13 the circumstances in which a parent corporation would be liable for the actions of its subsidiaries:
In applying the Salomon & Co. principle to the case of corporate shareholders, the Alberta Courts have consistently held
that a parent corporation is not, without more, responsible for the tort of its subsidiaries: Metera v. Financial Planning
Group, [2002] AJ No. 1483 (Alta Q.B.)
The recognized exceptions are circumstances which allow the corporate veil to be lifted include where:
a) a corporation is formed specifically for doing a wrongful act;
b) those in control specifically direct the doing of a wrongful act;
c) where fraud is committed;
d) the corporation is a mere agent of another legal entity;
e) two separate entities are, in fact, one enterprise or operation; and
f) the corporation is a mere "alter ego" of the controlling shareholder.
103
Generally, an amendment is allowed where there is modest evidence or where it raises an arguable, even if doubtful,
plea. As noted in the above cases, however, lifting the corporate veil is not lightly done. There is no evidence of fraudulent
intent or abuse of the corporate form to justify lifting the corporate veil to make Twin Cities USA or Krieger liable for the
obligations of Twin Cities Canada on that basis.
104
Vaccaro's application to amend his claim to make Twin Cities USA and Krieger liable for the employment obligations
of Twin Cities Canada by virtue of lifting the corporate veil (alter ego) is denied.
Amendment with respect to agency
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105
With respect to agency, Vaccaro's proposed amendment alleges that Twin Cities Canada acted as agent for Twin Cities
USA to carry on business in the Canadian market and thus liable to Vaccaro for bonus and damages. Alternatively, the Plaintiff
that Twin Cities USA and Twin Cities Canada acted as the agents of Krieger who is described as the controlling mind of all
the defendants.
106
Vaccaro relies on in support of this amendment evidence that trades were conducted by Twin Cities Canada under the
name of Twin Cities Power and Twin Cities Energy. The Investment Management Agreement provides that Twin Cities Canada
is appointed as investment manager of Twin Cities Energy's portfolio and refers to trading activities undertaken by Twin Cities
Canada on behalf of its affiliates and provides that Twin Cities Energy appoints Twin Cities Canada as its agent.
107
As previously noted, in her affidavit of April 2012, Ms. Staska states that the Investment Management Agreement
allowed Canadian traders to conduct trades in the name of Twin Cities Energy and Twin Cities Power. Twin Cities Canada
could use Twin Cities Energy's and Twin Cities Power's collateral market rate and authorization. In her affidavit of April 15,
2013, Ms Staska refers to Vaccaro conducting trades on behalf of Twin Cities Energy and Twin Cities Power "while employed
at Twin Cities Canada."
108 There is evidence of an agency relationship between Twin Cities Energy and Twin Cities Power and Twin Cities Canada
to allow the amendment as it related to them. The evidence does not support, however, the alternative amendment of agency
by virtue of alter ego principles.
109
I turn now to the application to amend the claim with respect to actions that arose since the filing of the Statement of
Claim; that is, based on the transfer of assets of Twin Cities Canada out of the jurisdiction.
Amendment with respect to oppression
110
The Plaintiff seeks to add an oppression action alleging that the defendants acted to his prejudice as a creditor by
organizing Twin Cities Canada to insulate it from liabilities, transferring funds and assets from Twin Cities Canada and ceasing
operations in Canada within days of the Plaintiff commencing enforcement proceedings on his judgment.
111
In Builders' Floor Centre Ltd. v. Thiessen, 2012 ABQB 86, 532 A.R. 271 (Alta. Master), Master Wacowich considered
whether to grant standing to a creditor to pursue an oppression action against a corporation. At para 43, the Master identified
the reasonable expectations of creditors including:
... that the debtor will not convey away, for no consideration, exigible assets which will leave the creditor unpaid and
unable to realize upon assets to satisfy the debt;
...
... that the debtor will honour the understandings and expectations which the debtor has created and encouraged.
112 At para 45, the Master noted that "[a] creditor does not have to prove that a respondent acted with bad faith or fraudulent
intent. The court is concerned with the effect of the respondent's actions on the applicant. It is the impact of the conduct, not
the intention, which is to be assessed by the court."
113
In Hunka v. Degner, 2012 ABQB 207 (Alta. Q.B.), Justice Gill, at para 27, quoted from BCE Inc., Re, 2008 SCC 69,
[2008] 3 S.C.R. 560 (S.C.C.), where the court stated oppression is an equitable remedy that allows a court "...broad, equitable
jurisdiction to enforce not just what is legal but what is fair ...". Consequently, the question is whether there is evidence that
the reasonable expectation of Vaccaro (a creditor) was violated by conduct falling within the terms "oppressive" or "unfair
prejudice" or "unfair disregard" of his interest.
114
In Wrzesien v. Arnett & Burgess Pipeliners Ltd., 2013 ABQB 59, 555 A.R. 288 (Alta. Q.B.), the court denied an
amendment which related to events occurring after the filing of the statement of claim. However, Justice Gill in Hunka allowed
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an oppression claim to be added to a list of other allegations in the statement of claim as it would "form part of a broader factual
context alleged by the Plaintiffs" (para 29).
115
Oppression does not require evidence of intent to defeat an obligation to Vaccaro. At the time Vaccaro was terminated,
Twin Cities Canada's obligation to pay bonus and severance arose. It was then an ongoing concern with funds to pay its obligation
to Vaccaro but it did not do so. The decision was made to close Twin Cities Canada and transfer its assets thereby rendering
Vaccaro's judgment unenforceable.
116 The Business Corporations Act provides a remedy when the affairs of a corporation or its affiliates takes action or carry
on its affairs or its directors exercise authority in a manner that is oppressive or unfairly prejudicial or that unfairly disregards
the interests of creditors. There is sufficient evidence to support Vaccaro's amendment for a remedy against Twin Cities Canada,
Twin Cities USA and Krieger in respect to conducting the operations of Twin Cities Canada to the prejudice of Vaccaro as
creditor.
117 While this amendment relates to matters arising after the filing of the Statement of Claim, it is, in my view, appropriate
for the reasons noted in Hunka that the amendment be permitted. The facts related to oppression are part of the same factual
matrix of the other causes of action in the claim, namely the claim of common employer, partnership and agency. Having all
matters litigated together provides efficiency and avoids inconsistency with respect to findings of fact.
Amendment with respect to fraudulent conveyance and fraudulent preference
118
With respect to fraudulent conveyance (Statue of Elizabeth, 13 Eliz c 5, 1571) and fraudulent preference (Fraudulent
Preferences Act, RSA 2000 c. F-24), Vaccaro's amendments refer to transfer of the assets of Twin Cities Canada to related
corporate entities without consideration in the face of his judgment with the specific intent to defeat him as a judgment creditor.
119

In Krumm v. McKay, 2003 ABQB 437, 342 A.R. 169 (Alta. Q.B.), the court set out at para 13:
The purpose of the Statute of Elizabeth and the Fraudulent Preferences Act is to strike down all conveyances of property
made with the intention of defrauding creditors, except for conveyances made for good consideration and bona fide to
persons not having notice of fraud. The legislation is to be interpreted liberally, and includes any kind of transfers or
conveyances made with the requisite intent to defraud or hinder creditors, no matter what the form ...

120
The court in Krumm referred to badges of fraud including transfers made pending efforts to obtain judgment and a
close relationship between the parties to the transfer and noted an intent to defraud may be inferred from all the circumstances
surrounding a transaction (at para 23). The court specifically noted the close relationship between the parties to the impugned
transfer in issue in Krumm and stated that "[i]t is noteworthy that the impugned transfers commenced shortly after Mr. Krumm
demanded repayment of his loan" (para 24).
121 Vaccaro wishes to challenge transfer of the $1.8 million initially seized by Cho and the movement of funds in and out of
Twin Cities Canada. Twin Cities relies on the court decisions relating to these funds, including the decision of the Alberta Court
of Appeal which directed the return of the $1.8 million to Twin Cities Power, and reference the evidence accepted by the Court
of Appeal that the transfer of these funds was done in the ordinary course of business. There is evidence that substantial funds
were always transferred in and out of Twin Cities Canada and that funds of Twin Cities Power from Canadian trades flowed
through Twin Cities Canada but were not owned by Twin Cities Canada. There was evidence that part of the $1.8 million went
to fund Twin Cities operations and the rest was returned to Twin Cities Power, the owner of the funds.
122 In questioning on his affidavit of March 26, 2013, Brown confirmed that money was transferred in and out of the Twin
Cities Canada account to pay operating expenses, salaries and bonus. Payroll and bonus were funded by Twin Cities Power
and Twin Cities Energy.
123
There is no evidence that the transfer of the $1.8 million to the US was inappropriate. Indeed, it was authorized by
the Court of Appeal. Further, there is no evidence that the movement of funds in and out of Twin Cities Canada was intended
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to defeat Vaccaro. The evidence is that it was part of its regular business. There is no evidence, therefore, of intent to defeat
Vaccaro to support an amendment with respect to fraudulent conveyance or fraudulent preference in respect to the transfer of
the $1.8 million or other funds that were transferred in and out of Twin Cities Canada while it carried on business. As noted in
Balm, at para 62, an amendment to allege fraud must meet a stiffer test than other amendments.
124
I am satisfied, however, that there is sufficient evidence to permit Vaccaro to make the amendments as they relate to
the transfer of assets on the decision to close Twin Cities Canada. In her April 15, 2013 affidavit, Ms. Staska states that the
Quarterly Report with the US Securities and Exchange Commission which referred to transfer of Twin Cities Canada's accounts
and assets to Chesapeake Trading Group LLP was in error. She attaches a more recent Quarterly Report which she says "reflects
the transactions" but provides no description of what that transaction was, to whom the assets were transferred, whether there
was a transfer for value, etc.
125
Twin Cities refers to its "uncontroverted" affidavit evidence of the reasons for closing Twin Cities Canada. However,
as noted in Krumm by Justice Romaine, referring to Rogers Realty Ltd. v. Prysiazny (1996), 182 A.R. 118 (Alta. Q.B.) at para
18, intent may be inferred from all the circumstances surrounding a transaction. Despite Twin Cities affidavit evidence, the
decision to close Twin Cities and the transfer its assets shortly after Vaccaro attempted execution on his judgment raises the
question of intent. That, along with the vague evidence as to the circumstances of transfer is sufficient evidence of intent Twin
Cities to permit the amendment.
126
For the same reasons stated above with regard to oppression, this amendment should be permitted although it relates
to actions after the filing of the Statement of Claim.
Security for Costs and Security for Judgment
127
Vaccaro seeks security for costs and for judgment against Twin Cities as a condition of their continued defence. He
argues that Twin Cities Canada, having failed to pay his judgment, ought not to be permitted continued access to the court
process in defending the balance of his claim for additional bonus and for severance. With regard to Twin Cities USA, Vaccaro
seeks security on the basis that it is responsible for Twin Cities Canada's obligations to him.
128 In Vaccaro's submission, as Twin Cities has no assets in the jurisdiction, allowing it to continue to defend without posting
security would allow it to litigate free of the risk that any eventual award of costs or judgment will be enforceable against it.
129
Vaccaro submits that he was twice successful in his summary judgment application and that as wrongful dismissal has
been acknowledged, it is clear he has a claim for damages, albeit the amount is still to be determined. He also says that Twin
Cities should not be permitted to have the benefit of the funds earned through his work, while he has no ability to enforce the
existing judgment or any future judgment against assets in this jurisdiction.
130
Twin Cities Canada submits that it has a strong defence to the claim on the basis of the FERC investigation and that it
is unlikely that Vaccaro will have earned any profit on which to earn a bonus. Further, if FERC finds that Vaccaro manipulated
the market, Twin Cities Canada can rely on after-acquired cause.
131
Security should be denied in Twin Cities Canada's submission on the basis that the actions of Vaccaro in seeking to
retain the $1.8 million, which had been initially seized by Cho, the on-going FERC investigation, and the inability to raise the
necessary collateral to trade as a result of the $1.8 million being tied up for 15 months, made it impossible for Twin Cities
Canada to continue operating. In questioning on affidavits on February 25, 2013, Ms. Staska stated that the decision to shut
down Twin Cities Canada was because of the legal fees attributable to the actions of Vaccaro and others and, in particular, in
relation to the FERC investigation. Twin Cities Canada argues that Vaccaro should not benefit from his actions. It relies on the
case of Spectrum Centre for Physical Therapy & Athletic Rehabilitation Ltd. v. Filipenko, 2011 ABQB 340, 523 A.R. 101 (Alta.
Master) where the court denied security for costs to a party who played a role in the impecuniosity of another party.
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132
In response, Vaccaro points out it is Twin Cities Energy which is defending against the FERC investigation and asserts
that the cessation of operations in Canada was a direct response to his success in obtaining summary judgment against Twin
Cities Canada.
133
Twin Cities USA acknowledges it has no assets in the jurisdiction, but it says it remains in operation and there is no
judgment against it. Further, it asserts there is no merit to the claim against Twin Cities USA as Vaccaro's employer was Twin
Cities Canada.
134 Specifically with respect to security for judgment, the Plaintiff relies on Aero Aviation Inc. v. Dac Aviation International
Ltée, 2010 ABQB 577 (Alta. Master), a decision of a Master. There, security for the amount of the plaintiff's claim was ordered
where the defence barely raised a triable issue and the defendant had enjoyed the benefit the plaintiff had provided.
135
136

Security for costs is provided for in r 4.22 of the Alberta Rules of Court. It is a discretionary order.
Rule 4.22 says the court may order security where it is just and equitable to do so taking into account the following factors:
a) whether it is likely the applicant for the order will be able to enforce an order or judgment against assets in Alberta;
b) the ability of the respondent to the application to pay the costs award;
c) the merits of the action in which the application is filed;
d) whether an order to give security for payment of a costs award would unduly prejudice the respondent's ability to
continue the action;
e) any other matter the Court considers appropriate.

137
As noted in Toronto Dominion Bank v. Suitel Canada Executive Suites Corp., 2011 ABQB 519, 527 A.R. 97 (Alta.
Q.B.) at paras 25-26:
The opening words of Alberta Rules of Court r. 4.22, speak of "a party." It is not limited to plaintiffs. The wording in the
Alberta Rules of Court that preceded the current rules, used the word "plaintiff" when it referred to a person against whom
an order for security for costs could be sought. The Alberta Legislature made an amendment to that rule to allow security
for costs against "any party" where the court finds it just and reasonable to do so in the circumstances. The Alberta Court
of Appeal in Rushton v. Condominium Plan No. 8820668, 1998 ABCA 217, 219 A.R. 51at 58, said that this amendment
was enacted with the specific intent to make some defendants give security.
This Court must, however, exercise caution when it considers whether it should make such an award, as "no party should
have to give security for costs as a condition of simply defending itself" ...
138 Under the previous Rules, security for costs was ordered against a defendant in the cases of "near misses"; that is, cases
where the plaintiff had a very strong case but not sufficient for summary judgment to be granted. See for example, Bull HN
Information Systems Ltd. v. L.I. Business Solutions Inc., [1993] A.J. No. 456 (Alta. C.A.).
139 Similar orders are available under the new Rules. Hamill v. Kudryk, 2013 ABCA 37 (Alta. C.A.) was a case of this type.
There, the Court of Appeal confirmed the decision of the Master to order an out of jurisdiction defendant to post costs. The
plaintiffs had applied for summary judgment which the Master dismissed as there was "...just enough doubt to allow a trial."
140

I will address security for costs in respect of Twin Cities Canada first, then, in respect of Twin Cities USA.

141
It is uncontroverted that Twin Cities Canada has ceased operations and has no assets in the jurisdiction. Vaccaro has
no ability to enforce his existing judgment, any future judgment, or an order for costs against Twin Cities Canada. Twin Cities

17

Canada's defence continues to be funded and the evidence does not show that an order for security would preclude it from
continuing to defend the action against it or unduly prejudice its defence.
142 With regard to the merits of Vaccaro's claims yet to be determined (contested bonus and damages for wrongful dismissal),
Twin Cities Canada relies on the FERC investigation as a potential defence. This matter has been raised repeatedly since the
initial application before the Master for summary judgment. As was the case in the summary judgment applications, there
is before this court no evidence that the FERC investigation resulted in disgorgement of profit that would impact Vaccaro's
entitlement to bonus or constitute after-acquired cause thereby denying him damages for wrongful dismissal. There is now a
final judgment (for bonus based on the uncontested percentage) as Twin Cities Canada did not post security directed by the
Alberta Court of Appeal in respect of its appeal of the summary judgment. The impact of the FERC investigation remains
speculation. As matters stand, Vaccaro has a strong meritorious claim.
143 Twin Cities Canada argues that Vaccaro's actions in seeking to retain the $1.8 million and the period Twin Cities Canada
succeeded in having the funds released by the court to Twin Cities Power was a decision to cease operations in Canada. When
the appeal in the Cho matter respecting the $1.8 million was heard before the Court of Appeal in February, 2012, a year after
Cho's initial seizure, the evidence before the court was stated as follows by the Court of Appeal in its judgment Cho v. Twin
Cities Power-Canada U.L.C., 2012 ABCA 47, 522 A.R. 154 (Alta. C.A.) at paras 13-14:
The evidence is clear that the respondent defendants have not changed, and do not intend to change, their basic methods of
running their business or moving assets about. This is true however broad or narrow the context in which that statement is
made. They also give sworn evidence that they intend to honor any Canadian judgment which may be pronounced against
them. We have seen no evidence to dispute that.
The business is active and continuing. That also suggests that hiding assets and not paying a Canadian judgment would
make little sense in the long run. The chambers judge refused to draw any inference that that was intended, and his refusal
was reasonable.
144 Vaccaro's attempt to keep the $1.8 million in Twin Cities Canada was short lived. His order for attachment was reversed
by the Court of Appeal within several months. As of February, 2012, the evidence was that Twin Cities Canada continued to
be operate in Canada with no intention to cease operations.
145
There is, therefore, insufficient evidence to draw the conclusion that Vaccaro is responsible for the closure of Twin
Cities Canada and deny security on that basis.
146 Taking into account all the factors in r 4.22, I find that security for costs against Twin Cities Canada is appropriate. He has
an unpaid final judgment and his outstanding claims for additional bonus and damages for wrongful dismissal are strong claims.
147 There are no assets against which Vaccaro can collect costs and there is no prejudice to Twin Cities Canada in ordering it
post security for costs. Vaccaro should not be put to further costs in pursuing his remaining claims against Twin Cities Canada
without recourse for reimbursement for those costs. Security for costs, therefore, is appropriate.
148 With regard to security for judgment against Twin Cities Canada, it must be acknowledged that this is an extra-ordinary
remedy that should only be granted in circumstances that are exceptional. I find that those circumstances exist here. Twin Cities
Canada enjoyed the benefit of revenue generated by him but chose not to pay Vaccaro his bonus based on his efforts at the time
it was due or since. It did not honour the judgment although it said it would. It raised a defence (the FERC investigation) which
has not been substantiated. While the litigation unfolded, Twin Cities Canada continued to operate. Shortly after the judgment
was granted against it, it ceased operations precluding Vaccaro from collecting. Twin Cities Canada continues to be involved
in the litigation and there is no evidence it could not arrange to post security. In all the circumstances, Twin Cities Canada
should not be permitted to continue its defence without any risk of paying a judgment. I consider it just and equitable in all the
circumstances that security for judgment be posted by Twin Cities Canada as a condition of its continued defence.
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149
With regard to security for costs and judgment against Twin Cities USA, it is uncontested that these corporations have
no assets in the jurisdiction against which Vaccaro could enforce a judgment. There is no basis to conclude that an order for
security whether for costs or for judgment would prejudice its ability to continue its defence or that it could not post for security.
150

This is not a case where at this stage of the proceeding the claim by Vaccaro could be classified as a "near" mess.

151
On the evidence before me, however, I am satisfied that there is merit to Vaccaro's claims against Twin Cities USA
although it cannot be said that the evidence before this court establishes the strong case it does against Twin Cities Canada.
152 Rule 4.22 allows the court to take into account any other matters it considers appropriate in ordering security for costs.
Rule 1.4 gives the court discretion to impose terms and conditions and make any order with respect to practice or procedures.
I find that exceptional circumstances exist here that make it just and equitable that both security for costs and security for
judgment be posted by Twin Cities USA despite the uncertainty respecting the merits of Vaccaro's claim against it.
153
The reality is that Vaccaro has been left without payment for the bonus the court has determined he is entitled to. It
was the decision of Twin Cities USA or at least Twin Cities Energy or Twin Cities Holdings to cease operations in Canada and
remove the assets of Twin Cities from the jurisdiction. Twin Cities USA, as stated in the affidavit of Mr. Johnson, controlled
the flow of money in and out of Twin Cities Canada. Twin Cities USA chose not to use the $1.8 million (originally transferred
to Twin Cities Canada to pay bonuses) or any other profits earned after terminating Vaccaro to pay him his bonus. Twin Cities
USA has benefitted from the services of Vaccaro for which he has not been paid his earned bonus or damages for wrongful
dismissal. If Twin Cities USA is found to be liable to Vaccaro for bonus and damages, it would not be just and equitable that,
as a result of Twin Cities arranging its affairs, he be left again with a judgment unenforceable in Alberta.
154
I direct, therefore, that as a condition of its continued defence, Twin Cities post security for costs in the amount
of $75,000.00. This is a reduction from the Draft Bill of Costs of Vaccaro to include one counsel, not two, and remove the
$10,000.00 estimated for experts as the need for expert evidence is not evident. While the claim for additional bonus and for
damages for wrongful dismissal against Twin Cities Canada would not require 10 days of trial, the claims against Twin Cities
USA will require significantly more trial. I do not consider 10 days an unreasonable estimate given the issues raised.
155 Twin Cities shall also post security for judgment in the amount of the existing judgment. Security for costs and judgment
is to be posted within 30 days as a condition of its continued defence of the action. Security may be by way of cash or irrevocable
letter of credit payable to the Clerk of the Court on demand or such other form as the parties mutually agree. Failure to post
will result in the striking of the statement of defence.
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The judgment of the court was delivered by Donald J.A.:
1

This is an appeal from the dismissal of a suit alleging wrongful termination of employment. Damages were not assessed.

2
In the course of his submission on appeal, counsel for the plaintiff brought to light a persuasive argument which was not
articulated in the court below. The point was available on the pleadings and on the evidence and so it was not objectionable as
a completely new issue; but had it been developed at trial in the way it was expressed on appeal the defendants may very well
have sought to lead evidence on the point. The defendants should be given an opportunity to do so. I would remit the case to
the Supreme Court to decide liability in accordance with these reasons and to assess damages if necessary.
3 The case revolves around a termination clause in the contract of employment providing that the notice period for dismissal
is that prescribed by the Ontario Employment Standards Act, or four weeks, whichever is greater. The clause reads:
5. TERMINATION
(A) The parties agree that the Team Member's employment under this Agreement may be terminated as follows:
(i) By Cadet [now Cintas], without notice of termination or pay in lieu thereof, for cause. For the purposes of this
Agreement, the Team Member acknowledges that "cause" includes without limitation:
(a) any material breach of the provisions of this agreement by the Team Member;
(b) theft, fraud, or dishonesty by the Team Member, which includes any tampering with time cards or the accurate
collection of data;
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(c) incompetence on the part of the Team Member;
(d) alcohol or substance abuse which jeopardizes Cadet's operations and/or well-being of any Team Member(s);
(e) loss of a driver's license where driving is an essential requirement of the employment position; and
(f) gross insubordination.
(ii) By Cadet, at any time, upon Cadet giving the Team Member written notice of termination or pay in lieu thereof and
severance pay, if any, in accordance with the requirements set out in the Ontario Employment Standards Act. Cadet
agrees that in the event that the relevant termination notice requirement in the Ontario Employment Standards Act is
less than four weeks, Cadet shall give written notice of termination of four weeks or pay in lieu thereof. The parties
hereto agree that the notice of termination of employment provided for in this Agreement constitutes reasonable notice.
4 The plaintiff began his employment in Ontario and accepted a transfer to Vancouver a couple of years later. His termination
occurred while he was working here. The location of the firing gives rise to a comparison of the employment standards legislation
in Ontario and in this jurisdiction. The termination clause in the employment contract refers to the Ontario Employment
Standards Act, but because he was employed in this jurisdiction his termination is governed by the British Columbia Employment
Standards Act. Thus, if the termination provisions of the Ontario Employment Standards Act do not meet the requirements
of the British Columbia Act, then on the authority of Shore v. Ladner Downs (1998), 52 B.C.L.R. (3d) 336 (B.C. C.A.) and
Machtinger v. HOJ Industries Ltd., [1992] 1 S.C.R. 986 (S.C.C.), the termination provision in the employment contract is void
and the plaintiff is entitled to receive notice at common law.
5
It appears that the issue of the two statutes was joined at trial. In para. 10 of their statement of defence the defendants
pleaded as follows:
The contract between the Plaintiff and the Defendant, Cintas Canada Ltd. at all material times provides for notice of
termination or severance pay in lieu of termination that is equal to or in excess of the Employment Standards Act of British
Columbia.
6

The plaintiff presented an outline of his argument at the summary trial which included the following:
(f) The employment agreement between Cadet Uniform Services Ltd. and the Plaintiff dated July 20, 1995 (the
"Agreement") contained a term that the Plaintiff's employment could be terminated by the provision of written notice or
pay in lieu thereof and severance pay in accordance with the Ontario Employment Standards Act, which would not be less
than four weeks (the "Termination Clause"). The terms of the Agreement terminated on May 30, 1997 when the Plaintiff
commenced employment in Vancouver but his employment was deemed to be continuous by the Defendants. The notice
to which the Plaintiff was therefore entitled is reasonable notice as determined in accordance with the common law.
(g) In the alternative, if the Agreement continued to govern the employment of the Plaintiff in Vancouver, the Termination
Clause is void for being in non-compliance with the Employment Standards Act, R.S.B.C. 1996, c. 113. The notice to
which the Plaintiff was therefore entitled is reasonable notice as determined in accordance with the common law.
[Emphasis added]

7
The number of weeks notice for years of service is the same in both acts. That seems to have been the extent of the
comparison at trial. What was drawn to our attention is that while the period of notice is the same, the formula for calculating
the payment in lieu of notice is different. The difference could be significant if the compensation of the employee includes
commissions in addition to a regular wage or salary. The plaintiff was a sales manager and paid in this way.
8

Section 63(4) of the British Columbia Employment Standards Act provides:

2

63 ...
(4) The amount the employer is liable to pay becomes payable on termination of the employment and is calculated by
(a) totalling all the employee's weekly wages, at the regular wage, during the last 8 weeks in which the employee
worked normal or average hours of work,
(b) dividing the total by 8, and
(c) multiplying the result by the number of weeks' wages the employer is liable to pay.
9
The comparable provision in the Ontario Employment Standards Act at the time of termination was s. 57(14)(a) which
read as follows:
57 ...
(14) Where the employment of an employee is terminated contrary to this section
(a) the employer shall pay termination pay in an amount equal to the wages that the employee would have been
entitled to receive at his or her regular rate for a regular non-overtime work week for the period of notice prescribed
by subsection (1) or (2), and any wages to which the employee is entitled.
10
It will be seen from the above that the British Columbia Act looks back to the eight weeks prior to dismissal to arrive at
the weekly figure, while the Ontario Act looks forward to the weeks ahead to determine the amount.
11
If, as was argued by counsel for the plaintiff on appeal (but not below), the previous eight weeks fell during a period
of high sales volume and the next four weeks were in a slump, the B.C. formula would produce greater compensation than its
Ontario counterpart. Of course, the reverse could be true, but I think that it is enough to demonstrate the possibility that the
termination clause could fail to meet the requirements of the B.C. Act in order to nullify the clause: see Shore, supra. Moreover,
following the reasoning in Shore, a termination clause should not put employees to a complex calculation to ascertain what
they may be entitled to when they are terminated.
12 Counsel for the defendants submitted that the difference between the Acts may be illusory if they are administered so as
to produce the same result in each and every case. Furthermore, he argues that the onus of proving the difference was on the
plaintiff and without evidence of a difference, the argument is not now available to the plaintiff. In counsel's submission the
new argument should be rejected on the ground that the plaintiff failed to discharge the onus.
13 I do not agree that this appeal should be decided on the onus of proof. The defendants first asserted equality of treatment
in the two statutes. While the notice periods are the same, the formulae for payment, at least as it appears on the face of the
statutes, are not. The difference was there to be seen at a glance and did not require evidence. If an onus has to be assigned,
the better view, I think, is that the defendants had to show that in practice the Ontario formula produces a result as favourable
to the employee as the B.C. formula. If they are unable to do so then the termination clause fails and the plaintiff is entitled
to notice at common law.
14
The defendants vigorously opposed our consideration of the argument on the difference in the formula for pay in lieu of
notice. Their counsel declined our invitation to present any regulation made pursuant to the Ontario Act or any decision of the
Employment Standards Board of that province which would show the equivalency of outcome in the two jurisdictions. Instead,
counsel asked for, and was given, an opportunity to present written argument on: (1) the raising of a new issue on appeal; and
(2) withdrawing an admission made at trial.
15 For the defendants it was argued that the point now relied on by the plaintiff was not raised below and had the defendants
been aware of it they would have led evidence and would not likely have agreed to a summary trial. In these circumstances
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the defendants say they are prejudiced and the court ought not to entertain the new point: Block Brothers Realty Ltd. v. Boese,
[1988] B.C.J. No. 416 (B.C. C.A.); Baker v. British Columbia Insurance Co., [1993] B.C.J. No. 487 (B.C. C.A.); and Emmett v.
Arbutus Bay Estates Ltd., [1994] B.C.J. No. 1919 (B.C. C.A.). The defendants placed particular emphasis on another decision
of this Court: McEvoy v. Ford Motor Co. (1991), 62 B.C.L.R. (2d) 161 (B.C. C.A.), which dealt with an argument on appeal
that the trial judge had wrongly relied on an amended version of the Family Compensation Act when an unamended version of
the Act was actually in force at the material time. This Court held that since the parties at trial proceeded on the basis that the
amended Act was the applicable enactment the new argument should not be received. The Court held that had it been raised
earlier, further light could have been thrown on the factual matters pertaining to the issues surrounding the correct enactment.
16 In my judgment, the new point in this case does not fall into the class of arguments which were rejected in the authorities
just cited. This is more in the nature of a supplementary argument on an issue presented at trial. I see it as a further elucidation
of the contention that the employment agreement did not include the minimum requirements under the B.C. Act. I think the
correct approach here is that expressed by Mr. Justice Lambert in R. v. Vidulich (1989), 37 B.C.L.R. (2d) 391 (B.C. C.A.) where
he said at 398:
It is perfectly proper to raise a supplementary argument on appeal that was not raised at trial, if the supplementary argument
goes to any issue or ground that was itself raised at trial.
17
Turning to the second objection taken by the defendants, that the new point runs contrary to an admission made at
trial, I cannot accept the premise of the objection. The defendants say that the plaintiff admitted that the notice and termination
provisions were the same in both Acts. This takes the plaintiff's position too far. The plaintiff's concession went no further than
to agree that the notice periods are the same; the plaintiff said nothing about the other termination provisions. Moreover, as I
have mentioned, the similarities and dissimilarities are readily obvious on examination of the text of the two statutes, both of
which were placed before the trial judge. On their face, the notice periods are the same but the provisions relating to calculating
pay in lieu of notice are not. I conclude that in making the fresh argument the plaintiff has not resiled from an admission and
accordingly he is not required to seek leave of the court to withdraw an admission.
18 In my view, the interests of justice require consideration of the plaintiff's argument because of its persuasive effect but, in
order to allay any concern about prejudice, the defendant may lead whatever evidence they can find that the different formulae
will always produce the same result. Were we to pronounce judgment in favour of the appellant the case would in any event
have to go back to the trial court for assessment of damages.
19
Neither counsel was prepared to argue quantum of damages at the appeal. That issue should be remitted to the Supreme
Court along with the question whether in fact the way the Ontario Act is administered will invariably and in all cases produce
compensation equal to, or better than, the B.C. Act. The factual inquiry as to liability should be confined to this question. If the
trial judge should resolve the question in favour of the defendants then of course there would be no reason to assess damages.
20
The plaintiff raised two other grounds of appeal: (1) the substratum of the contract of employment was lost when he
was transferred to Vancouver and, consequently, his contract thereafter was for an indefinite term requiring reasonable notice
of termination; and (2) he was employed by both Cintas Canada Ltd. and Cintas Corporation, only one of which, the signatory
to the written contract, was entitled to rely on the termination clause: the other, the American parent Cintas Corp., was bound
by an oral agreement requiring reasonable notice of termination.
21
In rejecting the substratum argument, the trial judge based his ruling on the facts as he found them. Those findings have
not been successfully challenged in this Court. Specifically the trial judge found that there was no significant change in the
plaintiff's level of responsibility and status as an employee such that it could be said that the basis of the agreement was lost
when he was transferred. The trial judge said this in his reasons:
[52] In the case at bar, the plaintiff's original position in Ontario was Director of Sales. He was responsible for managing six
sales consultants and one administrator, developing the company's client base in south-western Ontario, employee training,
product development, and customer service. When the plaintiff became the Director of Sales and Marketing in British
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Columbia, he was responsible for establishing a sales office in the Lower Mainland, for managing sales and marketing in
the province, and for managing eight employees. His annual base salary increased by $19,000 and he was provided with
a more attractive commission plan.
[53] Based on these facts, I am not satisfied that the plaintiff's position changed so significantly that the Employment
Agreement could not have been intended to apply to the position that the plaintiff ultimately occupied. In arriving at this
conclusion I bear in mind the fact that the Employment Agreement was executed by the plaintiff with the knowledge that
he might be transferred and that his duties might change as a result.
No palpable or overriding error has been shown in connection with these findings.
22
The ground relating to the relationship with the American parent also fails on the evidence. The plaintiff had to prove
indicia of employment with Cintas Corporation. But there was little to go on except that the initial job interview took place at the
offices of the parent in Ohio with an indication that an offer would be forthcoming. This is what the trial judge said on the point:
[63] In the case at bar, there is no doubt that the defendants are closely related. Cintas Canada is owned by Cintas
Corporation. However, there is seemingly little evidence concerning the relationship between the plaintiff and Cintas
Corporation. In deciding if Cintas Corporation was the plaintiff's employer, the following facts are relevant. The plaintiff
was initially interviewed by the Senior Vice-President of Cintas Corporation, but he was hired by the Vice President of
Marketing for Cintas Canada. The plaintiff was paid by Cintas Canada. The plaintiff reported to the General Manager of
Cintas Canada, Andrew McNabb. The plaintiff's employment was terminated by the General Manager of Cintas Canada.
The plaintiff entered into a non-competition agreement with Cintas Canada as part of the Employment Agreement. The
plaintiff did not perform any work directly for Cintas Corporation. Communication to the plaintiff was made on "Cintas
the Uniform People" letterhead, however, Cintas Canada appears either on the bottom of the letterhead or in the salutation.
The plaintiff was granted stock options to purchase shares of Cintas Corporation. The company pension plan provided that
Cintas Canada would make contributions to the employee's account based on the profit of both Cintas Corporation and
Cintas Canada. The plaintiff was asked to sign a release in favour of "Cintas Corp".
23
On that evidence, which I think was reasonably interpreted by the trial judge, the assertion of dual employment could
not be maintained. I would not disturb the trial judge's holding on this issue.
24 I would allow the appeal, set aside the dismissal of the action, and remit the case to the Supreme Court to decide liability
in accordance with these reasons and, if liability is found, to assess damages.
Appeal allowed in part.
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S.L. Martin J.:
I. Introduction
1
The Plaintiffs, John Andriuk and Andriuk Investments Ltd. ("AIL"), seek certification of a class action against Merrill
Lynch Canada ("Merrill") for how it conducted itself in relation to its clients' investments in a speculative biotech stock known
as Oncolytics Biotech Inc. ("ONC"). The Plaintiffs allege that Merrill breached a variety of duties owed to its clients, including
statutory, contractual, tort, and fiduciary duties when it found that its clients collectively held too much ONC stock at its Calgary
branch. Instead of complying with regulatory standards and acting in the best interests of its client investors, the Plaintiffs allege
that Merrill embarked on a multi-pronged course of conduct that preferred its own interests to those of its clients. The Plaintiffs
allege that this course of conduct lead to, among other damages, the artificial depression of ONC's share price.
2
An application for certification involves a determination about procedure and is not a merits based inquiry. Its purpose is
to select the most appropriate manner for the filed action to proceed. The Court is asked to decide whether a class proceeding is
the preferable procedure based on a review of the statutory criteria and the underlying policy goals of class-based proceedings:
judicial economy, access to justice, and behaviour modification. In cases where certification is denied, the action may proceed
nevertheless as filed and/or amended.
3
The proposed class action herein arises from a complex factual matrix and raises certain novel legal issues. The subject
matter of the dispute is a thinly traded and volatile technology-based stock. The proposed class members held various numbers
of shares which were bought and sold at different times; some class members bought shares after the class period began. The
proposed class includes investors who held the stock in different ways; some paid cash for their shares while others held their
shares in margin or credit-based accounts. Some class members sold the stock during the proposed class period whereas others
continued to hold it for varying lengths of time thereafter. Of those who crystallized their positions through a form of disposition
during the class period, some appeared to make a profit, whereas others suffered more conventionally recognized forms of loss.
Still others moved their ONC stock to other brokerages in response to Merrill's alleged mandate to remove the stock from its
Calgary branch. The Plaintiffs claim damages for many types of losses including the depreciated market value of the shares,
losses crystallized through disposition, as well as the repayment of transaction fees and interest charged.
II. Procedural History

1

119 The British Columbia Court of Appeal faced similar challenges with the class definition in Samos at para 40 in relation
to misrepresentations affecting the market value of shares held by different groups of minority shareholders at different times.
The Court concluded that the class definition could not stand:
...the interests of all minority shareholders will depend upon the timing of their purchases and dispositions. The heavy
trading volume of Westar shares suggests that there will be many such timing differences among shareholders. These
variations will not only affect issues of quantum of damages but also the causal links between alleged unlawful acts and
dilution below fair value at different times throughout the three years of the reorganization. It is not simply the dilution of
the minority shares that is in issue: it is the extent to which the dilution reduced the minority shares below their fair value. ...
In my view, the modification of the class that Samos has put forward on the appeal does not overcome the difficulty
identified by Bauman J.: namely, that there is no common issue among a changing group of minority shareholders who
have different interests depending on the timing of their share purchases and dispositions.
[Emphasis in original]
120
The Plaintiffs also propose that the class include Merrill brokers who held ONC, arguing that even though "pro
accounts" are held under different rules, they remained subject to the negative market price impact of Merrill's mandate. In
cross-examination, Mr. Horgan admitted that Merrill employees would suffer the same losses and perhaps even greater losses
since they are subject to a "client first" sales policy under which brokers can sell only after clients. While I accept that the losses
may be similar, the mandate was carried out by Merrill brokers and there is simply too great a potential for conflicts of interest
to include Merrill employees and brokers within the class definition.
121 If the proposed class could be defined more narrowly, the court should either disallow certification or allow certification
on the condition that the definition of the class be amended: Hollick at para 21. If the only difficulties with the certification
application in the case at bar arose from the breadth of the proposed class definition, I might have certified on condition that
the class definition be amended. Given the deficiencies with respect to some of the other statutory criteria, such a course of
action is not open to this Court.
(C) Common Issues
122 Section 5(1)(c) requires the Court to consider whether the claims of the prospective class members raise common issues
and, if so, whether the common issues predominate over issues affecting only individual prospective class members. A common
issue is defined in s 1(e) as "common but not necessarily identical issues of fact, or common but not necessarily identical issues
of law that arise from common but not necessarily identical facts." An issue will be common if it is a substantial ingredient of
each class member's claim and if its resolution is necessary to the resolution of each class member's claim: Western Canadian
Shopping Centres Inc. v. Dutton, 2001 SCC 46 (S.C.C.) at para 39, [2001] 2 S.C.R. 534 (S.C.C.). In other words, common
means that the resolution of the point in question must be applicable to all who are to be bound by it: Harrington at para 24.
123
In Dutton, the Supreme Court of Canada held that common issues need not be determinative of liability; they need
not dispose of an entire action, or even a particular claim. Rather, the test is whether the resolution of the common issues will
materially advance the litigation; the underlying question is "whether allowing the suit to proceed as a representative one will
avoid duplication of fact-finding or legal analysis": Dutton at para 39. As such, a common issue cannot be dependent upon
individual findings of fact that have to be made with respect to each individual claimant.
124
An issue can be common even if it makes up a very limited aspect of the liability question and even though many
individual issues remain to be decided after its resolution: Cloud at para 53. The CPA confirms that a class action is best viewed
as a bifurcated proceeding with separate processes for the common issues and individual issues. Section 12(1) deals with the
conduct of class action proceedings and provides that, as a general rule, common issues will be determined together for members
of a class and/or subclass and individual issues will be determined individually in accordance with ss 28 and 29. Section 28
grants the Court broad powers to determine individual issues in relation to individual class or subclass members, including the
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authority to hold further hearings and to appoint persons to conduct inquiries into the individual issues and to report on them.
Section 29 regulates the individual assessment of liability.
125
The Plaintiffs must adduce "sufficient evidence" to show that the proposed common issues can be tried on a classwide basis: Hollick at para 22. The Court must examine, weigh and evaluate the Plaintiffs' evidence in light of the Defendant's
opposing evidence. Ultimately, the court must be satisfied that the Plaintiffs have demonstrated a workable method for
adjudicating the proposed common issues on a class-wide basis.
126 The Plaintiffs herein argue that their claims raise the common issues of whether the manner in which Merrill responded
to the alleged control or concentrated position resulted in an artificial reduction in the market price of ONC, which had the
further result of causing damages to various types of clients of Merrill who held ONC in cash or margin accounts at the material
times. The Plaintiffs propose that the subclasses of clients holding ONC in margin accounts versus those holding ONC in cash
accounts will have their own common issues, but they share the overriding common issue related to Merrill's handling of the
ONC position.
127 It is clear that certain matters raise common issues. For example, the factual issues about what happened are common to
all class members: whether there was an inappropriate accumulation of ONC shareholdings at Merrill's Calgary branch; whether
such accumulation was in breach of industry rules and regulations; what actions Merrill took to address the situation; whether
these actions were in furtherance of its own interests and against client interests, etc. Matters relating to a breach of contract
could raise common issues but the record is inadequate to make that determination without speculation. There are also likely
to be common issues in relation to entitlement to restitutionary claims for breach of agency, especially in relation to the subclass of margin account holders, who may be entitled to the recovery of any fees, interests and commissions paid in respect of
ONC shares disposed or transferred pursuant to the mandate.
128
The Defendant argues that the Plaintiffs have adduced no basis in fact to show that these issues are common to class
members. The Defendant submits that the Plaintiffs have not pleaded or adduced any evidence of any circumstances where
any Merrill client was solicited to sell their ONC shares or was forced to sell shares on a margin call during the relevant time.
However, the materials in Mr. Andriuk's affidavit and answers elicited from Mr. Horgan in cross-examination concerning the
accounts of the 11 investors put forward by the Plaintiffs provide some basis in fact to support the existence of the mandate to
solicit sales, and the resulting increase in sales and reduced share price.
129
The Defendant submits that even if the answer to every question about whether Merrill breached its duty is yes, these
common issues would not advance the litigation because the Plaintiffs have not adduced any evidence that these breaches of
duty caused loss, in the factual and legal sense, to the proposed class members. In essence, the Defendant argues that establishing
causation involves either very particularized individual inquiries regarding each class member's circumstances (was the client
solicited to sell shares of ONC or was the client affected by a margin call, did such solicitation or margin call result in a loss to
that client's account, etc.) or an ill-defined global theory for which the Plaintiffs have provided no expert evidence.
130 Where questions relating to causation or damages are proposed as common issues, the plaintiff must demonstrate (with
supporting evidence) that there is a workable methodology for determining such issues on a class-wide basis: Chadha v. Bayer
Inc. (2003), 63 O.R. (3d) 22 (Ont. C.A.) at para 52. In Chadha, the issue was whether it could be proven on a class-wide
basis that homeowners paid more for their homes because of a conspiracy to fix the price of iron-oxide pigment. The pigment
was used in bricks and paving stones and the plaintiffs alleged that the increased cost of the pigment was passed through to
end-purchasers of homes built with those bricks and paving stones. There was no evidence regarding a method of proof that
could be used to establish loss on a class-wide basis. The plaintiffs would have had to show that the price increase was passed
through from the defendants to the building material manufacturers and distributors, to the builders, to the purchasers and on
to any subsequent purchasers: Chadha at para 45. The Court of Appeal found that there was insufficient evidence to show that
liability could be proven as a common issue; the evidence "does not suggest a methodology for proving it or for dealing with
the variables that affect the end price of real property at any particular point in time": Chadha at para 52.
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131
By contrast, in Steele v. Toyota Canada Inc., 2011 BCCA 98, 14 B.C.L.R. (5th) 271 (B.C. C.A.) the Court concluded
that there was sufficient evidence to establish loss on a class-wide basis. The plaintiffs and defendants filed conflicting expert
evidence. In spite of the differences in evidence and opinion, there was information to suggest a cause and effect relationship
between the Access Program impugned by the plaintiffs and the increased transaction prices for the vehicles. Likewise, in
Fanshawe College of Applied Arts & Technology v. LG Phillips LCD Co., 2011 ONSC 2484 (Ont. S.C.J.) at para 55, (2011), 9
C.P.C. (7th) 184 (Ont. S.C.J.), Tausendfreund J found that the plaintiff's expert report detailed a viable methodology for proving
loss on a class-wide basis. The report explained how a price-fixing conspiracy among suppliers of LCD panels might be passed
on to consumers of LCD computer products.
132
In the case at bar, the Plaintiffs' entire theory of liability rests on common causation and damage, which minimizes
the individual assessment and fact-finding that would normally be required in this type of case. The Plaintiffs argue that it is
neither possible, nor appropriate, to consider each investor individually. Rather, the cumulative impact of Merrill's mandate
and each investor's response to that mandate is what has resulted in damage for all. Yet the Plaintiffs have offered no evidence
to substantiate their novel theory of liability. They indicate that they will proffer an expert after examinations for discovery
who will tease out the impact of the Defendant's mandated actions, solicitation of sales and margin reductions, upon the share
price from the myriad of other factors that can affect a stock's price. They have not provided any indication in this certification
hearing of a methodology for doing so.
133
While not determinative on the cause of action requirement, I accept that to certify the share price depreciation theory
as a common issue for causation and damages, the Plaintiffs are required to show that it is possible they can meet the burden
they acknowledge, namely, to prove loss apart from other market forces and to link such loss with each of Merrill's impugned
actions taken pursuant to the mandate. I am of the view that Mr. Horgan's statement that he knows of no methodology is personal
to him and outside his expertise, so I do not infer from that evidence that no methodology exists. Rather, even ignoring what
evidence Merrill has brought forward, it remains up to the Plaintiffs to show that the necessary calculations can actually be done
on a class-wide basis. They have failed to meet their burden by referring only to Mr. Horgan's comment in cross-examination
that stock prices may decrease with increased sales. That is a very general observation and does not respond to the specifics
of the case at bar which call for an attribution of any decreased market price to Merrill's three-pronged mandate. The question
is whether this necessary calculation is even possible.
134 It is not clear why the Plaintiffs would wait until after discoveries have been completed to determine this threshold issue.
On balance, it would simply not promote efficiency or judicial economy to permit certification when there is no basis in fact to
show that the primary but novel form of class-wide loss asserted by the Plaintiffs could ever be established.
135
Furthermore, the Plaintiffs have not satisfied the requirements of s 30(1) of the CPA which set out the conditions that
must be met to certify aggregate damages as a common issue. The Court may make an order for an aggregate monetary award
in respect of all or any part of a defendant's liability to class members or subclass members if:
(a) monetary relief is claimed on behalf of some or all class members or subclass members,
(b) no questions of fact or law other than those relating to the assessment of monetary relief remain to be determined in
order to establish the amount of the defendant's monetary liability, and
(c) the aggregate or part of the defendant's liability to some or all class members or subclass members can, in the opinion
of the Court, reasonably be determined without proof by individual class members or subclass members.
136
The Ontario Court of Appeal in Fulawka v. Bank of Nova Scotia, 2012 ONCA 443, 111 O.R. (3d) 346 (Ont. C.A.)
clarified the approach to be taken to the equivalent Ontario provision (s 24(1) of the Ontario Class Proceedings Act). It is
appropriate to certify a common issue of entitlement to aggregate damages only if the plaintiff establishes that the conditions
in the statute are likely to be satisfied. The first condition is satisfied here in that the Plaintiffs have claimed monetary relief
on behalf of some or all class members.
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137 The second condition is that no questions of fact or law remain to be determined in order to establish the amount of the
defendant's monetary liability, other than those relating to the assessment of monetary relief. In other words, liability must be
established on a class-wide basis to create an entitlement to aggregate damages. This condition can be satisfied in one of two
ways: 1) the defendant can concede liability to some or all class members or 2) the resolution of the common issues is capable
of determining the defendant's liability to some or all class members: Fulawka at para 121. Thus, unless the defendant concedes
liability, the resolution of the common issues must be capable of establishing the defendant's monetary liability to at least some
members of the class. It is not enough that the resolution of the common issues could lead to injunctive or declaratory relief
in favour of the class: Fulawka at para 124.
138 The question of whether s 30(1)(b) can be satisfied requires parsing out the elements of the cause of action that must be
proven to establish the defendant's monetary liability to some or all of the class members. Such an assessment is impossible on
the current record since the causes of action and the common issues as a whole have not been clearly articulated. The s 30(1)
(b) condition cannot be met in this case.
139
For the same reasons that the absence of a proposed methodology prevent the certification of a common issue on the
share depreciation theory, the Plaintiffs cannot satisfy the condition in s 30(1)(b). It requires that the aggregate of the defendant's
liability can reasonably be determined without proof by individual class members. The provision is directed at those situations
where monetary liability to some or all of the class is ascertainable on a global basis; it is available where the quantum of
damages could "reasonably" be calculated without proof by individual class members.
140
In the case at bar, the absence of any methodology similarly prevents this court from accepting aggregate damages as
a common issue on this record.
141
I do accept, however, that in the circumstances it would have been appropriate to certify punitive damages as a
common issue. Punitive damages have been certified as a common issue in class proceedings where the inquiry is founded on an
examination of the defendant's conduct and is unrelated to the particular effect of that conduct on the plaintiff; in other words,
when the defendant's conduct alone justifies such an award: Rumley v. British Columbia, 2001 SCC 69, [2001] 3 S.C.R. 184
(S.C.C.) and Chalmers (Litigation Guardian of) v. AMO Canada Co., 2010 BCCA 560, 13 B.C.L.R. (5th) 37 (B.C. C.A.). The
purpose of punitive damages is to punish a morally culpable defendant. Where the defendant's conduct could be characterized
as morally culpable regardless of the harm caused to any particular claimant, then punitive damages can be a common issue:
Rumley at para 48. Certification of punitive damages cannot be used, however, to create a common issue where the remainder
of the claim lacks issues in common: Gariepy v. Shell Oil Co. (2002), 23 C.P.C. (5th) 360 (Ont. S.C.J.) at para 75.
142
Punitive damages can be considered only after other heads of damages have been determined because "an award of
punitive damages is rational 'if, but only if' compensatory damages do not adequately achieve the objectives of retribution,
deterrence and denunciation:" Sylvan Lake Golf & Tennis Club Ltd. v. Performance Industries Ltd., 2002 SCC 19 (S.C.C.)
at para 87, [2002] 1 S.C.R. 678 (S.C.C.). By necessity, the consideration of punitive damages in class proceedings involves
a bifurcated approach. The first question that is capable of being determined as a common issue is whether the defendants'
conduct was sufficiently reprehensible or high-handed to warrant punishment. The focus is on the defendant's conduct and does
not require a consideration of the individual class members' circumstances to determine whether the defendants' conduct is
deserving of punishment. The second step requires an examination of the effect of the defendant's behaviour on the plaintiffs.
The ultimate decision of whether punitive damages should be awarded and in what quantum can be tried as a common issue
following the completion of any individual trials and quantification of compensatory damages: Chalmers at para 31.
143 A common issue focussing solely on the defendant's conduct avoids duplication of fact-finding and legal analysis, even
though it does not establish liability for punitive damages or the quantum of such damages. If the Court finds that the defendant's
conduct was not of such a nature as to justify an award of punitive damages, this ends the inquiry. If, on the other hand, there is a
finding of 'high-handed, malicious, arbitrary, or highly reprehensible misconduct that departs to a marked degree from ordinary
standards of decent behaviour', the application of the other Whiten factors could be addressed after the common issues trial.
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In Wright v. United Parcel Service Canada Ltd., 2011 ONSC 5044 (Ont. S.C.J.) the entitlement to punitive damages
could be assessed in common because it focussed on UPS's systemic practice of charging an additional fee, not disclosing
it in the waybill, and revealing it at the point of delivery. The liability issues required the Court to assess UPS's system and
the reasons for the additional fee. These allegations required the kind of fact-finding necessary to determine whether punitive
damages were justified. Punitive damages could be a common issue because it was a necessary and substantial ingredient of
every class members' claim and was capable of being decided on a common basis since it focussed on the systemic conduct
of UPS applying to all standard service customers.
145
Similarly, on the facts alleged here, the initial punitive damages inquiry relates to the threshold question of Merrill's
systemic conduct: does Merrill's conduct in acting against the best interests of its clients (if so proven) merit an award of punitive
damages? If the answer to this question is yes, then the further common issue of entitlement to and quantum of punitive damages
can be certified but must wait for resolution until compensatory damages have been awarded.
146 Although common issues need not be determinative of liability, they must move the litigation forward. There is no doubt
that there are factual questions in common in this case, primarily related to Merrill's alleged actions in improperly accumulating
a concentration of ONC and how it addressed the situation. The common issues identified would advance the litigation and
promote judicial economy and efficiency because individual investors would not be required to relitigate the underlying facts.
While punitive damages could be a common issue, there remains the difficulty of establishing a breach of a common contractual
duty that Merrill owed as agent to form the foundation for the claim.
147 Overall, I am unwilling to pick and choose the appropriate common issues for certification from the Plaintiffs' differing
proposed lists; the common issues need to be more clearly stated and adequately grounded in clear pleadings.
(D) Preferable Procedure
148
Section 5(2) of the CPA sets out five factors the Court must consider in determining whether a class action is the
preferable procedure for the fair and efficient resolution of the common issues:
(a) whether questions of fact or law common to the prospective class members predominate over any questions affecting
only individual prospective class members;
(b) whether a significant number of prospective class members have a valid interest in individually controlling the
prosecution of separate actions;
(c) whether the class proceeding would involve claims that are or have been the subject of any other proceedings;
(d) whether other means of resolving the claims are less practical or less efficient; and,
(e) whether the administration of the class proceedings would create greater difficulties than those likely to be experienced
if relief were sought by other means.
149
The Court is required to take a purposive approach to the interpretation of these factors, testing them against the
objectives of the CPA. The essence of the preferable procedure inquiry is whether a class action represents a fair, efficient and
manageable procedure that is preferable to any alternative method of resolving the claims: Hollick at para 28. Furthermore, the
Court must determine whether proceeding as a class action advances the policy objectives of access to justice, judicial economy,
and behaviour modification: Hollick at para 27.
150
The Plaintiffs contend that a class proceeding is the preferable procedure on the grounds that their novel claim for
global damages for share price depreciation cannot be assessed on an individual basis. They submit that a class proceeding
is the only option since an individualized assessment of each class members' situation would make it impossible to properly
and fully quantify damages.

24

151 The Plaintiffs also argue that no single individual would have the financial capacity or inclination to undertake the global
assessment of damage caused by Merrill's actions, particularly since a large number of potential class members held only a
small quantity of ONC shares. Furthermore, individual actions would be unnecessarily duplicative and costly; the transactional
expenses in judicial time, court costs and legal and expert witness fees would overwhelm the parties and the court.
152 Since the Defendant rejects the Plaintiffs' share price depreciation theory of damages, it argues that class proceedings are
not the preferable procedure because the Court would have to engage in a seemingly endless series of individualized inquiries
in respect of each class member and his or her ONC investment to determine whether the basic elements of liability have been
met. It argues that certification would spawn a proceeding that would be inefficient, unfair and unmanageable for the parties
and for the Court. The Defendant submits that the proposed class proceeding would do little to serve judicial economy since
any determination of factual issues regarding whether Merrill breached duties owed to its clients will not avoid the onerous
requirement of perhaps thousands of individual examinations into the trading decisions of each class member to determine
whether the class member suffered a loss caused by Merrill's alleged wrongdoing. The Defendant suggests that AIL, as a
significant investor in ONC, is in a position to pursue an action against Merrill on its own account.
153 Finally, the Defendant submits that certification would not advance the legislative goal of behaviour modification. The
Defendant argues that the investment industry is well-regulated and that the regulatory regime has become even more rigorous
since the time of the alleged wrongdoing in 2000-2001. The Defendant points to cases in which the Courts concluded that class
proceedings were not necessary to achieve behaviour modification in heavily regulated industries: Price v. Panasonic Canada
Inc. (2002), 22 C.P.C. (5th) 379 (Ont. S.C.J.) at para 49 and Singer v. Schering-Plough Canada Inc., 2010 ONSC 42 (Ont.
S.C.J.) at para 207, (2010), 87 C.P.C. (6th) 276 (Ont. S.C.J.).
(a) Whether the common issues predominate over the individual issues
154 In the absence of a clear articulation of the common issues I am unable to conclude that the common issues predominate
over the individual issues. There is no doubt that there are many factual questions regarding Merrill's conduct that need to be
established for all class members. Yet without a clear articulation of what must be determined to establish liability and whether
such inquiries will be common or individual, and in the absence of evidence of a methodology to assess class-wide causation
and damage as common issues, it is impossible to find that the common issues predominate.
(b) Whether a significant number of individual members have a valid interest in pursuing separate actions
155
The representative Plaintiffs and 11 other persons have come forward stating an interest in pursuing litigation. Mr.
Andriuk claims to have lost a fortune and the calculations provided by Merrill suggest that the financial results of a successful
suit would not be insignificant. Individual claims would allow each plaintiff to put forward the specifics of his or her situation,
in addition to any share price depreciation damages that may be available. That said, the evidence does not establish any basis
on which to suggest that there is a significant number of individuals who seek to bring separate actions.
(c) Whether any of the claims are or have been the subject of other proceedings
156
This proceeding arose as a result of information discovered during Mr. Soost's wrongful dismissal trial. I am satisfied
that there have not been any other actions in respect of the claims advanced by the Plaintiffs.
(d) Whether other means of resolving the claims are less practical or less efficient
157 There are a variety of alternate procedures for the resolution of group claims including multiple separate actions, multiple
actions consolidated and tried together, or a test case, which could lead to further actions by those who choose to bring them if
the test case is successful. The currently interested persons could come together in a consolidated group action and seek joint
remedies such as punitive damages. The question here is whether these alternative procedures would be less practical and less
efficient than a class proceeding. It is closely connected to the question of whether individual issues predominate.
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The Plaintiffs argue that by virtue of the large number of potential claimants, it will be difficult to do justice to any
single individual without examining all of the relevant evidence. The Defendant argues that the proposed class action is in fact
an individual action.
159 The common fact findings that are part of class proceedings would be particularly useful in binding the Defendant. The
Defendant's response to the use of evidence from Mr. Soost's trial suggests that it will seek to protect any evidentiary conclusions
made in one action from use in another. A definitive set of facts applicable to all potential Plaintiffs and to the Defendant would
make class proceedings more practical and more efficient than other means of resolving the claim.
160
Yet in the absence of a clear articulation of this case as a whole and on the record, I am unable to find that a class
proceeding is the most practical and most efficient means of bringing this claim forward.
(e) Whether the administration of the class proceedings would create undue difficulty
161
While the Plaintiffs' overall claims are the type of claims that benefit from class proceedings (in terms of resolving
common factual issues that apply to a group, providing access to justice where individual losses may be small, and modifying
the behaviour of wrongdoers), the administration of this claim as a class proceeding would create undue difficulty for the Courts
in its current formulation.
162

I am unable to conclude that class proceedings are the preferable procedure on the current record.

(E) Adequate Representative Plaintiff
163

Section 5(1)(e) sets out the three requirements for a representative plaintiff:
(i) the proposed representative plaintiff must fairly and adequately represent the interests of the class;
(ii) the proposed representative plaintiff must have produced a plan for proceeding that sets out a workable method of
advancing the proceeding on behalf of the class and of notifying class members of the proceeding; and
(iii) there must be no conflict of interest in respect of the common issues between the interests of the prospective
representative plaintiff and the interests of other prospective class members.

(i) Fairly and Adequately Represent the Interests of the Class
164 The representative plaintiff must have a claim that is a genuine representation of the claims of the members of the class
to be represented, although the representative plaintiff need not share every characteristic or be typical of the class: Dutton at
para 41. The two most important considerations in determining whether a plaintiff is an appropriate representative are whether
there is a common interest with other class members and whether the representative would 'vigorously prosecute' the claim:
Bouchanskaia v. Bayer Inc., 2003 BCSC 1306 (B.C. S.C.) at para 154.
165
The inquiry about whether the representative plaintiff adequately and appropriately represents class members and
potential conflicts of interest between the representative plaintiff and class members is considered in relation to the proposed
common issues. If differences between the representative plaintiff and the proposed class do not impact the common issues then
they do not affect the representative plaintiff's ability to adequately and fairly represent the class, nor do they create a conflict
of interest: Fakhri at para 75.
166
The proposed representative plaintiff also must be a genuine plaintiff with a real role to play. The Courts look to the
representative plaintiff's motivation and ability to bear the costs associated with the action. The courts will also consider the
competence of the representative plaintiff's counsel: Dutton at para 41.
167 I accept that Mr. Andriuk has demonstrated a willingness to vigorously and capably prosecute this claim on behalf of all
class members, even encouraging counsel to widen the class to incorporate more potential claimants; however, certain problems
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Swinton J.:
1 The three plaintiffs, Jonathan Huras, Jeff Mensch and Tyson Merriam, have brought a motion for certification of an action
as a class proceeding under the Class Proceedings Act, 1992, S.O. 1992, c. 6. Their claim is based on an alleged breach of their
employment contracts with COM DEV Ltd., arising because of the company's failure to provide them with shares to which
they claim entitlement under the Employee Stock Plan.
2 The named plaintiffs seek to represent a class, defined during the course of oral argument of this motion, to include full-time
non-executive employees hired by COM DEV Ltd. between February 8, 1993 and August 31, 1993 for work at the Cambridge
facility, who received an Employee Handbook dated April 1, 1991, who were still employed one year after hiring, and who did
not receive shares in the company pursuant to the Employee Stock Plan.
3

Section 5(1) of the Class Proceedings Act states:
The court shall certify a class proceeding on a motion under section 2, 3 or 4 if,
(a) the pleadings or the notice of application discloses a cause of action;
(b) there is an identifiable class of two or more persons that would be represented by the representative plaintiff or
defendant;
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(c) the claims or defences of the class members raise common issues;
(d) a class proceeding would be the preferable procedure for the resolution of the common issues; and
(e) there is a representative plaintiff or defendant who,
(i) would fairly and adequately represent the interests of the class,
(ii) has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on
behalf of the class and of notifying class members of the proceeding, and
(iii) does not have, on the common issues for the class, an interest in conflict with the interests of other class
members.
4

Section 6 provides:
The court shall not refuse to certify a proceeding as a class proceeding solely on any of the following grounds:
1. The relief claimed includes a claim for damages that would require individual assessment after determination of
the common issues.
2. The relief claimed relates to separate contracts involving different class members.
3. Different remedies are sought for different class members.
4. The number of class members or the identity of each class member is not known.
5. The class includes a subclass whose members have claims or defences that raise common issues not shared by
all class members.

5
The only cause of action asserted by the plaintiffs is breach of their employment contracts, and there was no dispute that
the pleadings disclose a cause of action for purposes of s. 5(1)(a) of the Class Proceedings Act.
6 There is no dispute that COM DEV Ltd. had an Employee Stock Plan from 1986. According to the uncontradicted evidence
of the defendants, that plan was discontinued as of March 1, 1993. The decision was communicated to existing employees
at a regularly scheduled communications meeting in February, 1993 at which attendance was compulsory. The decision was
also communicated to the Human Resources Department by a memorandum dated February 8, 1993. It was anticipated that
a new Employee Stock Plan would be implemented as a replacement, but that did not occur until 1996, and the plaintiffs all
participated in that plan. No eligible employee hired on or before February 6, 1993 was excluded from the original plan, and
there is no dispute that those hired after September 1, 1993 were informed that they were not eligible to participate. Therefore,
there are around 50 potential class members in this proceeding.
7 Each of the named plaintiffs was hired in 1993. Huras had applied to COM DEV after seeing an ad in the Toronto Star which
mentioned the Stock Plan. A number of interviews ensued involving both Human Resources personnel and those working in the
area of the position he sought. At least one interview occurred before the Employee Stock Plan was terminated. He received an
Offer of Employment letter dated February 11, 1993 and commenced work in mid-March. Huras conceded in cross-examination
that he was probably told that the Stock Plan was under review when he commenced work.
8 The other two plaintiffs, Merriam and Mensch, did not see any ads before they applied for a position. Both were interviewed,
again by a number of individuals, after the Stock Plan was terminated, and both were advised that the Plan was under review.
They received offers in April and July, with Merriam commencing work on May 10 and Mensch on July 26.
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9
Prior to the plaintiffs' hiring, the offer letter for new hires included an explicit reference to the Employee Stock Plan in
the following words:
In our Employee Stock Plan, share ownership will be made available to you at no cost after you have completed one year
of service. The actual number of shares awarded will depend on performance. ...
This reference to the Employee Stock Plan was omitted in the letters to the plaintiffs. Those letters set out terms of employment
such as salary, the position offered and vacation entitlement. They also included the following paragraph on benefits:
COM DEV's standard benefits package includes Life Insurance, Comprehensive Medical, Dental, Vision Care and
Disability Plans. Our insurance carrier stipulates that these benefits commence after three months of service. The cost of
these benefits is 100% paid by COM DEV. You will also participate in our RRSP Program. More details will be provided
during the Orientation program.
10 When the plaintiffs began work, they were given a copy of the Employee Handbook. It opens with a letter stating that the
handbook "describes our way of working together which we call Participative Management" and, as well, describes the company
culture and outlines the policies and guidelines governing staff. The Table of Contents shows that the book includes material on
culture and participative management, benefit programs, and personnel practices, and ends with a number of exhibits. Listed
under benefit programs is the Employee Stock Plan, and attached as an exhibit is the Plan itself. In that document, the criterion of
eligibility is stated to be "Full time employees in good standing, who are designated by the Board of Directors of the Company",
who shall have the opportunity to acquire shares after one year of completed service. Under the Plan, shares were provided free
of charge, subject to certain rules with respect to vesting and sale of shares on termination of employment or death.
11 The plaintiffs were never awarded shares under this Employee Stock Plan. Therefore, they did not benefit as they would
have liked when COM DEV was reorganized in 1994, with its core assets transferred to COM DEV International. In November,
1996, COM DEV International undertook an initial public offering. In the course of the initial public offering, the employer
satisfied its obligations to all current employees participating in the Stock Plan. The plaintiffs claim that there has been a breach
of contract because they were never permitted to participate in the Stock Plan described in the Employee Handbook, and thus,
they are entitled to damages.
Common Issues
12
For purposes of this motion, there are two central issues: whether there are common issues under s. 5(1)(c) of the Class
Proceedings Act and whether a class proceeding is the preferable procedure under s. 5(1)(d). "Common issues" are defined
in s. 1 as meaning
(a) common but not necessarily identical issues of fact, or
(b) common but not necessarily identical issues of law that arise from common but not necessarily identical facts.
13 The plaintiffs have identified a number of common issues for purposes of certification of this proceeding. Essentially, they
rest on the proposition that all members of the proposed class received the Employee Handbook, that this constituted a term
of employment, and the failure to provide shares in accordance with the Employee Stock Plan described in the handbook was
a breach of contract. In argument, counsel stated that the contract of employment for each employee included both the Offer
letter and the handbook, but argued strenuously that oral representations during the interview process should not be considered
to contradict the written documents.
14 In the determination of whether there are common issues for purposes of certifying a class proceeding, Ontario law does
not require that the common issues be predominant in the litigation (Abdool v. Anaheim Management Ltd. (1995), 21 O.R. (3d)
453 (Ont. Div. Ct.) at 471). However, the jurisprudence emphasizes that the determination of the common issues must have
significance for the course of the litigation. In the words of Sharpe J. in Rosedale Motors Inc. v. Petro-Canada Inc. (1998), 40
O.R. (3d) 776 (Ont. Gen. Div.) at 785,
3

Can it be said, in the context of the other issues and the cause of action as a whole, that the determination of the proposed
common issue will actually decide and dispose of one aspect of the case that will move the litigation forward?
This question was rephrased by Winkler J. in Carom v. Bre-X Minerals Ltd. (May 13, 1999), Doc. 97-GD-39574, 97-GD-41854,
97-GD-42031, 97-GD-42033, 97-GD-42036, 97-GD-42034, 97-GD-42037 (Ont. S.C.J.) as "an issue in respect of which a
finding will contribute to the case in a legally material way" (at paragraph 65).
15 Here, the defendants take the position that the common issues are very few, if any, and their resolution does not materially
advance the litigation because of the individual nature of the major issues that must be determined: the terms of each employee's
contract of employment, the determination of the shares to which an employee would have been entitled under the Employee
Stock Plan, and the calculation of damages.
16
Essentially, the defendants argued that the Employee Handbook can not be considered in isolation when determining
the content of any individual employee's contract of employment. Instead, it is submitted that the terms of the contract must
be determined by considering a number of sources: representations during the course of hiring interviews, the written Offer of
Employment, and, perhaps, the Employee Handbook or ads seen prior to hiring. Affidavit evidence was presented to show that
at least one potential class member, Judi Zelazny, had been told that she was not eligible for the Employee Stock Plan during
the course of her hiring interviews.
17 Two of the plaintiffs, Mensch and Merriam, indicated that they were told, during interviews, that the Plan was under review.
Huras conceded in cross-examination that he had some recollection of being told, on his first day when given the Handbook, that
the Stock Plan was under review. All three named plaintiffs filed affidavits in which they indicated that multiple representations
were made to them during the course of interviews that they would be members of the Plan. Indeed, the plaintiffs' factum for
this motion states that "persons in authority confirmed that they [the plaintiffs] would participate in the Employee Stock Plan".
As well, the factum states at paragraph 46 that there is a common issue as to whether there was a representation from a person in
authority that a new employee would be excluded from the Plan. In argument, counsel conceded that if a potential employee had
received that information during the hiring process and accepted it, he or she would have no entitlement to shares under the Plan.
18 Clearly, the contract of employment of each individual hired at COM DEV consists of more than the Employee Handbook.
For such key terms as salary and position, resort must also be made to the Offer of Employment. Despite the assertion by counsel
for the plaintiffs in argument that the contract should be determined from the written documents, the material filed for this
motion and relied on by the plaintiffs goes beyond those documents. For example, the plaintiffs' affidavits rely on statements
made in the interview process assuring them that they would participate in the Employee Stock Plan. In their factum, they both
refer to those representations and indicate that it is relevant to inquire whether a person in authority stated, during the course of
the interviews, that a new employee would not be eligible for the Plan. Thus, in order to determine the terms of an individual's
contract of employment and their entitlement to participate in the Plan, there will, of necessity, be an individualized inquiry
to determine what was said in the course of the several interviews held with each individual. In determining that question,
there will be important issues of credibility. For example, even with the named plaintiffs, there will be an issue as to whether
they reasonably believed that they were members of the Plan, given that they never raised the fact of representations and
entitlement with anyone in management throughout the years. Even in 1996, when Mr. Mensch sent an "anonymous" letter to
senior management complaining about the lack of participation of some employees in the Stock Plan, he argued on grounds of
fairness, not contractual entitlement. Moreover, Karen MacMillan, who worked for Human Resources during the critical period
in 1993, gave evidence that she did not believe that she would have told prospective employees that they would be members
of the Plan after it was cancelled.
19 This is not a case where there has been a single representation to a group of people, and litigation can be moved forward
by a determination whether the representation was misleading, as in Peppiatt v. Nicol (1993), 16 O.R. (3d) 133 (Ont. Gen. Div.).
Rather, this is a case more similar to Rosedale, supra or Mouhteros v. DeVry Canada Inc. (1998), 41 O.R. (3d) 63 (Ont. Gen.
Div.), where there have been a number of representations made to different individuals in different contexts. Most significantly,
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there is no common issue with respect to the content of the employment contract that will move the litigation forward in a
legally meaningful way, as the Employee Handbook can not be considered in isolation from the larger factual context.
20
The plaintiffs also argued, that there are common issues with respect to the interpretation of the contract. Initially, their
counsel argued that the Plan stated that all full time employees were eligible to participate, relying on a general provision in the
handbook describing employment status and categories of employees. In that section, the category of full time employees was
said to be eligible for all benefit plans. However, turning to the precise terms of the Employee Stock Plan, one finds a section
on criteria for eligibility, which states, "Full time employees ... who are designated by the Board of Directors" are eligible to
receive shares under the Plan (emphasis added). Moreover, the terms of the Plan state that nothing in it prevents the company
from taking any corporate action which it deems appropriate, "whether or not such action would have an adverse effect on this
plan or the rights granted to any employee affected by this plan".
21
Anita Davis, Vice President of Corporate Development, filed an affidavit indicating that employees were not entitled
to a particular number of shares each year; rather, different ranges of shares were available to persons in different positions,
and a determination of the shares allocated to a particular employee was made on the basis of the individual's position and
performance. She stated that the amount of shares allocated was always within the discretion of management. At some time in
the past, however, a decision was made to provide employees in lower positions with a percentage of a range. The evidence
was not clear as to what this meant, and there was some confusion about whether this change resulted in an entitlement to a
certain number of shares for certain employees. The defendants take the position that management still exercised discretion in
awarding shares within the range based on performance, a position that seems consistent with the express terms of the Plan.
Therefore, the issue of share entitlement requires an individualized inquiry.
22
The plaintiffs argued that the question of entitlement could be resolved by rating all class members on an average basis.
While that might simplify the issue of entitlement, it does not accord with the terms of the Plan, which emphasize the importance
of an individual determination based on performance. Therefore, to determine the shares to which each class member is entitled,
a determination will have to be made as to what the individual would likely have received for each year of participation.
23
Finally, the issue of damages may require an individualized inquiry with respect to the claims of a number of class
members. For employees who terminated their employment before the public offering, the damage calculation is relatively
straightforward, as the Plan requires the employer to reimburse the employee for vested shares at the book value of the shares.
For other employees, the inquiry with respect to damages is more complex, because the value of the COM DEV shares fluctuated
significantly from the issuing price of $8.25 (a price which these employees could not claim, as the shares were subject to
an escrow period for one year) to $29.00 one year after the public offering to as high as $38.00. The defendants argued that
a determination must be made on the basis of each individual's characteristics and past behaviour as an investor, since some
individuals might have sold high, and others sold low or continued to hold the stock. The evidence shows that each of the three
named plaintiffs has dealt differently with company shares which they owned through participation in the replacement Stock
Plan created in 1996 and other stock purchase arrangements.
24 Counsel for the plaintiffs argued that damages could be dealt with by choosing an average share price and applying that to
all members of this subclass. However, it is not my role to make a determination of the proper method of valuing the individual
losses, as this is a procedural motion only. It is for the trial judge to determine the method for valuing losses. However, it is
clear that the defendants can make a respectable argument that the determination of damages requires an individualized inquiry
into the circumstances of each class member. While there are common issues of fact as to the value of the shares over time,
this is not a particularly difficult question to resolve, as the shares are publicly traded. The difficult question will be the value
of each plaintiff's loss, which may require an individualized inquiry.
25 In sum, there are few, if any, common issues here, and none that will move this litigation forward in a legally significant
way, especially on the question of the defendants' liability. For this reason alone, this is not an appropriate case to certify as
a class proceeding.
Preferable Procedure
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26 Even if I am wrong on the question of common issues, I do not consider that a class proceeding is the preferable procedure
for the resolution of this litigation. In determining the preferable procedure, three criteria are normally considered: whether
judicial economy would best be served by a common determination of the common issues; whether access to justice will be
facilitated for those whose actions might not otherwise be asserted; and whether the behaviour of actual or potential wrongdoers
will be modified (Abdool, supra, at 461).
27
Here, given the necessity for individual determinations with respect to the content of the contracts, the entitlement to
shares and the damages for those who were not required to sell at book value, I am not satisfied that judicial economy will be
promoted by a class proceeding. Essentially, there would be a need for individual discoveries and individual determinations on
all major issues, even if a class proceeding were certified, as in Moutheros, supra, where certification was refused.
28
As to the issue of access to justice, it is not clear that a class proceeding is preferable. For some individuals, it may be
much more expeditious to pursue a claim through the Small Claims Court, especially for those claiming the book value, since
recovery is likely to be within that court's jurisdiction. Even for larger claims, the simplified procedure under the rules may be
faster and less cumbersome for individuals than a class proceeding.
29
In reaching my decision that a class action is not a preferable proceeding, I have considered s. 6 of the Act, which was
quoted above. That section states that a class proceeding is not barred solely because there are individual contracts in issue, or
individual determinations of damages must be made. However, here the lack of common issues that will advance the litigation
and the number of individual issues for determination make a class proceeding inappropriate.
30
Therefore, the motion for certification is dismissed. If the parties wish to make submissions with respect to costs, they
may make written submissions or contact my assistant for an appointment.
Motion dismissed.

6

Tab 21

{02621268 v1}

Most Negative Treatment: Check subsequent history and related treatments.
2020 BCSC 1781
British Columbia Supreme Court
Sharp v. Royal Mutual Funds Inc.
2020 CarswellBC 2945, 2020 BCSC 1781

Brought under the Class Proceedings Act, R.S.B.C. 1996, c. 50
William Sharp and Dianne Sharp (Plaintiffs) And Royal Mutual Funds Inc. (Defendant)
Francis J.
Heard: September 1, 2020; September 2, 2020; September 3, 2020; September 4, 2020
Judgment: November 20, 2020
Docket: Vancouver S194661
Counsel: P.J. Bates, J.R.E. Archibald, for Plaintiffs
T.M. Cohen. Q.C., A. Borrell, M. Rozee, for Defendant
Francis J.:
Introduction
1
This proposed class proceeding relates to a compensation arrangement whereby the defendant, Royal Mutual Funds Inc.
("RMFI"), offered certain of its investment advisors enhanced commissions for the sale of units of a certain type of fund (the
"Enhanced Compensation Arrangement"). The plaintiffs allege that the Enhanced Compensation Arrangement was unlawful
and caused them to suffer damages. Specifically, they argue that by implementing the Enhanced Compensation Arrangement
for certain funds, RMFI put its own interests ahead of its clients' interests, contravening Canadian securities laws aimed at
protecting investors. They argue that this contravention gives rise to causes of action against RMFI.
2 The defendant submits that no cause of action flows from the Enhanced Compensation Arrangement. Further, the defendant
argues that even if there were a cause of action, any claims against RMFI relating to the Enhanced Compensation Arrangement
would be inherently individual and not amenable to adjudication on a class-wide basis.
3
For the reasons that follow, I have concluded that the plaintiffs have failed to satisfy the requirements for certification
and that the certification application must be dismissed.
Factual Background
4
RMFI is a wholly owned subsidiary of Royal Bank of Canada ("RBC") and is the principal distributor of RBC mutual
funds. The advisors who sell mutual funds on behalf of RFMI are employees of RBC.
5
The Enhanced Compensation Arrangement involved RMFI paying certain of its advisors an extra 10 basis points in
commission for the sale of particular mutual fund products known as the "RBC PS" funds. The RBC PS funds are a suite
of mutual fund products, sometimes referred to as a "fund of funds", meaning each RBC PS fund is a managed portfolio of
underlying mutual funds. The effect of the Enhanced Compensation Arrangement was that an advisor would receive a higher
commission for selling RBC PS funds to a client than they would receive from selling a third-party fund to a client.
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6 The RBC PS funds consist of approximately thirty different mutual "fund of funds" products offered by RBC Global Asset
Management Inc. ("RBC GAM"), the fund manager for RBC. The RBC PS funds are differentiated based on risk tolerance,
investment timelines, and asset mixes.
7 Enhanced compensation was not available to all RBC advisors who sold RBC PS funds. There are different categories under
which RFMI advisors are licensed to conduct business for RFMI. However, just one category of advisor, "Financial Planner —
Investment and Retirement Planner" ("IRP"), was eligible for enhanced compensation. According to the defendant, the primary
role of an IRP is to meet with clients of RBC who are not currently investing with RBC and assess their needs. IRPs are primarily
paid on commissions and bonuses. About 11% of RFMI advisors who sell RFMI products, including RBC PS funds, are IRPs.
8 The Enhanced Compensation Arrangement was available to IRPs from November 2011 to October 2016. When investors
purchased RBC PS funds from an IRP during this time, the IRP would receive an extra 10 basis points in commission. Investors
were not advised when their investment advisor received enhanced compensation for selling the RBC PS fund to them.
9
The Ontario Securities Commission ("OSC") commenced an enforcement proceeding against RMFI with respect to the
Enhanced Compensation Arrangement, on the basis that RMFI violated section 4.2 of National Instrument 81-105 - Mutual
Funds Sales Practices [NI 81-105]. NI 81-105 prohibits dealers from incentivizing the sale of their proprietary funds over third
party funds. The enforcement proceeding was settled in June 2018 on the basis that the defendant admitted to violations of
section 4.2(1) of NI 81-105 and section 11.1 of National Instrument 31-103 — Registration Requirements, Exemptions and
Ongoing Registrant Obligations [NI 31-103], and paid a fine of $1.1 million.
10
William and Dianne Sharp were originally the sole proposed representative plaintiffs. They are a retired couple from
Langley, B.C. who acquired RBC PS funds from an advisor working for RBC during the relevant period. Over the course of a
number of pre-certification motions, it became clear that the individual who sold RBC PS funds to the Sharps was not an IRP
and therefore was not eligible for enhanced compensation. As part of this certification application, the plaintiffs seek leave to
amend the notice of civil claim to add three additional representative plaintiffs: Joan Balderson, Sharon Stevenson, and Ilke
Yatkin. Each of these three individuals purchased RBC PS funds from IRPs during the relevant period.
Certification Requirements
11
Section 4(1) of the Class Proceedings Act, R.S.B.C. 1996, c. 50 [CPA], requires the court to certify a proceeding if five
requirements are met. These requirements are:
a) the pleadings disclose a cause of action;
b) there is an identifiable class of two or more persons;
c) the claims of the class members raise common issues, whether or not those common issues predominate over issues
affecting only individual members;
d) a class proceeding would be the preferable procedure for the fair and efficient resolution of the common issues; and
e) there is an appropriate representative plaintiff.
12 The certification requirements are to be interpreted generously, taking into account the objects of class action legislation
and the perceived benefits of such proceedings: Gary Jackson Holdings Ltd. v. Eden, 2010 BCSC 273 (B.C. S.C.) at para. 28.
13
The certification analysis does not involve a consideration of the merits of the claim. The question at certification is
not whether a claim is likely to succeed but rather whether the suit is appropriately brought as a class proceeding: Hollick v.
Metropolitan Toronto (Municipality), 2001 SCC 68 (S.C.C.) at para. 16.
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14
The class procedure has three principal goals: behaviour modification, judicial economy and access to justice: Hollick
at para. 27.
15
The requirement under s. 4(1)(a) that the pleadings disclose a cause of action is assessed by means of the same test that
would apply to a motion to strike. A plaintiff will satisfy this requirement unless, assuming all the facts pled to be true, it is
plain and obvious that the plaintiff's claim cannot succeed or has no reasonable prospect of success: Pro-Sys Consultants Ltd.
v. Microsoft Corp., [2013] 3 S.C.R. 477 (S.C.C.) at para. 63 [Pro-Sys].
16 With respect to the remaining subsections 4(b) — (e), the plaintiff must show "some basis in fact" to establish that these
certification requirements have been met. An evaluation under the some basis in fact standard at the certification stage does
not involve any detailed weighing of evidence, but rather should confine itself to whether there is some basis in the evidence
to support the certification requirements: Fischer v. IG Investment Management Ltd., 2013 SCC 69 (S.C.C.) [hereinafter AIC
Limited] at para. 43.
17
The defendant concedes that there is an identifiable class of persons in this case. The plaintiffs proposed the following
class definition which was not opposed by the defendant:
All persons (other than Excluded Persons [defined to include the defendant, its affiliates and employees]) wherever they
may reside or be domiciled, who purchased or otherwise acquired during the Class Period [November 11, 2011 — October
27, 2016] one or more units of a RBC PS fund through an RMFI Advisor holding the position or title of "Financial Planner
— Investment and Retirement Planner".
18
The defendant also does not take issue with the appropriateness of the new representative plaintiffs sought to be added
as part of this certification application.
19

The primary issues in contention between the parties are:
a) whether the pleadings disclose a cause of action;
b) whether the claims of the class members raise common issues; and
c) whether a class proceeding is the preferable procedure for resolving the common issues.

Do the Pleadings Disclose a Cause of Action?
20
While the burden the plaintiff must meet under s. 4(1)(a) of the CPA is not a high one, the plaintiff still must set out a
coherent cause of action. As Mr. Justice Bowden noted in Jiang v. Peoples Trust Co., 2016 BCSC 368 (B.C. S.C.) at para. 39, the
inquiry is not merely "symbolic." The court has an important gatekeeper role in ensuring that certification is used as a meaningful
screening device. It does not serve the purposes of the CPA to permit claims to proceed if they have no prospect of success.
21 Whether the pleadings disclose a cause of action must be determined on the basis of the pleadings alone: Watson v. Bank
of America Corp., 2015 BCCA 362 (B.C. C.A.) at para. 10.
22
The standard for disclosing a cause of action in the pleadings should be interpreted flexibly, permitting claims to go
forward if they have any chance of success upon the pleadings as they exist or as they may be amended: McMillan v. Canada
Mortgage & Housing Corp., 2007 BCSC 1475 (B.C. S.C.) at para. 18.
23
While the jurisprudence mandates generosity in terms of making available the possibility of amendments to "fine tune"
the pleadings, the essentials of a cause of action must be pled or else the pleadings will be found to be "fatally lacking": Sandhu
v. HSBC Finance Mortgages Inc., 2016 BCCA 301 (B.C. C.A.) at para. 44.
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24
The novelty of a claim is not fatal under the s. 4(1)(a) test. Rather, the fact that a claim is novel or an issue is unsettled
in the jurisprudence may be good reason not to strike a claim at the pleadings stage: Finkel v. Coast Capital Savings Credit
Union, 2017 BCCA 361 (B.C. C.A.) at para. 17.
25
It is of particular importance that all the requisite elements of a cause of action are pled with sufficient material facts to
make out a claim. In Ladas v. Apple Inc., 2014 BCSC 1821 (B.C. S.C.), Justice Adair noted that the bar to certification is not so
low so as to allow the court to ignore a lack of material facts or certify on the basis of bald legal conclusions. She specifically
rejected the proposition that, in the absence of a pleading of a material fact, the court will "infer" what is not there, noting that
"the consequence of failing to plead a material fact, necessary to state a complete cause of action, is that no reasonable claim
has been pleaded": Ladas at para. 63.
26 The causes of action set out in the proposed amended notice of civil claim are breach of fiduciary duty, breach of equitable
obligation, breach of contract, and unjust enrichment. The plaintiffs are required to have set out material facts in support of the
constituent elements of each of these causes of action in order to meet the requirements of s. 4(1)(a) of the CPA.
27
After the hearing of the certification application but prior to the release of these reasons, the Supreme Court of Canada
released its reasons in Desjardins Cabinet de services financiers inc. c. Asselin, 2020 SCC 30 (S.C.C.) [Asselin]. That case
bears some facial similarities to the instant one, insofar as it was a class proceeding relating to representations made by financial
planners that induced clients to invest in certain products. In Asselin, the Supreme Court rejected the appellant's assertion that
it is impossible to bring a class action against a brokerage firm based on wrongdoing by investment advisors: at para. 22.
28
Notwithstanding the factual parallels between Asselin and this case, the cause of action pled by the plaintiffs in Asselin
is different. The primary doctrine advanced by the plaintiffs in Asselin was the duty to inform, a doctrine not raised by the
plaintiffs in this case. I therefore find the analysis of the cause of action in Asselin to be of little assistance.
Causation, loss and damages
29 Prior to dealing with the individual causes of action, I must address an issue that permeates all the causes of action pled:
the remedies sought by the plaintiffs.
30 As part of the determination of whether a claim has any reasonable prospect of success, the plaintiffs must establish that
the remedies they seek are available to them, assuming the truth of their pleadings, for the specific causes of action they have
pled: Atlantic Lottery Corp. Inc. v. Babstock, 2020 SCC 19 (S.C.C.) at para. 49 [Atlantic Lottery].
31
The plaintiffs have not set out their claim clearly in this regard. While they have pled that the plaintiffs suffered "loss or
damage" as a result of each alleged wrong of the defendant, they have not pled any material facts to support a causal connection
between RMFI's actions and a particular financial loss suffered by the class members. Nor have they sought to establish a
connection between the various remedies they seek and the particular causes of action they have pled. The defendant argues
that this is an intentional omission, and that the failure to properly plead causation, loss, and available remedies has allowed the
plaintiffs to disguise a highly individualized claim as one suitable for class determination.
32
I agree with the defendant that the pleadings lack material facts that would causally connect the alleged wrongs of the
defendant to any monetary loss suffered by the plaintiffs. Instead, the plaintiffs have broadly drafted their claim so as to focus on
two elements: the wrongs of the defendant and the menu of remedial options they would like the court to make available to them.
33
The plaintiffs argue that s. 29(1) of the CPA, which allows for aggregate monetary relief, eliminates the need to prove
any loss or harm to class members.
34

Section 29(1) of the CPA states:
29 (1) The court may make an order for an aggregate monetary award in respect of all or any part of a defendant's liability
to class members and may give judgment accordingly if
4

(a) monetary relief is claimed on behalf of some or all class members,
(b) no questions of fact or law other than those relating to the assessment of monetary relief remain to be determined
in order to establish the amount of the defendant's monetary liability, and
(c) the aggregate or a part of the defendant's liability to some or all class members can reasonably be determined
without proof by individual class members.
35
Section 29's application is confined to the calculation of damages. In order for s. 29 to be engaged, there must be no
questions of fact or law other than those relating to the assessment of monetary relief that remain to be determined. In other
words, s. 29 is not an alternative means for a plaintiff to establish liability. It is a mechanism, once liability is found, for measuring
damages in circumstances in which individual damages assessments might be impractical.
36 The plaintiffs' approach to causation and loss is also flawed because the plaintiffs fail to plead the available remedies for
the specific causes of action pled. The plaintiffs submit that this is intended to give the trial judge maximum remedial flexibility.
However, it also makes it extremely challenging to discern which remedies are being sought for any particular cause of action.
As Atlantic Lottery makes clear, this determination is necessary to evaluate whether a particular cause of action is bound to fail.
37
The plaintiffs have argued that they are entitled to compensatory damages, alternatively, the equitable remedy of
disgorgement, and alternatively, symbolic damages or nominal damages. The plaintiffs' reluctance to organize these remedial
aspirations in accordance with the causes of action pled, even in argument, has obscured the very different remedial analyses
that apply to the various causes of action they are asserting.
38 However, I am mandated to take a flexible approach and consider whether, if amended, the pleadings give rise to a cause
of action that is not bound to fail. In considering each distinct cause of action, I have considered the various remedies sought
by the plaintiffs and whether any of them are a component of a viable cause of action that survives scrutiny under s. 4(1)(a).
Breach of Fiduciary Duty
39
The plaintiffs claim that the defendant had a fiduciary duty to the plaintiffs to avoid sales compensation arrangements
that put RMFI in a conflict of interest contrary to Canadian securities law.
Fiduciary relationships at common law
40
Fiduciary law seeks to protect parties against abuses of power in certain types of relationships or in particular factual
circumstances: Perez v. Galambos, 2009 SCC 48 (S.C.C.) at para. 67. Fiduciary law focusses on relationships, particularly
relationships in which one party is given a discretionary power to affect the legal or vital practical interests of the other:
Galambos, at para. 70. Fiduciary duties will only be imposed on those who have expressly or impliedly undertaken them:
Galambos, at para. 71.
41 In Hodgkinson v. Simms, [1994] 3 S.C.R. 377 (S.C.C.) at 409, Mr. Justice La Forest described two categories of fiduciary
obligations: per se and ad hoc. Per se fiduciary obligations will arise from a relationship that has at its essence "discretion,
influence over interests, and an inherent vulnerability". In Hodgkinson, La Forest J. describes two examples of per se fiduciary
relationships: the relationship between a trustee and a beneficiary, and the relationship between an agent and a principal.
42 Ad hoc fiduciary obligations are not innate to a relationship. Rather, they arise as a matter of fact in particular circumstances:
Galambos at para. 48.
43

The fiduciary relationship alleged in this case is grounded in s. 14 of the Securities Rules, B.C. Reg. 194/97, which

imposes an obligation on registrants to deal fairly, honestly and in good faith with clients. 1 Because RMFI is a registrant for
the purposes of the regulations, the plaintiffs submit that the regulations create a fiduciary relationship between RMFI and its
clients, including the class members.
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44
The plaintiffs admit that their fiduciary duty claim is novel, but they submit, correctly, that its novelty is not alone a
reason to deny certification.
Have the plaintiffs adequately pled breach of fiduciary duty?
45
It is not entirely clear from the pleadings whether the plaintiffs plead a per se or an ad hoc fiduciary relationship. The
amended notice of civil claim refers to neither. There are no material facts in Part 1 of the amended notice of civil claim that
speak to the particular quality of the relationship between the defendant and the class members.
46
In describing the claim's legal basis at Part 3 of the amended notice of civil claim, the plaintiffs set out some of the
constituent elements of an ad hoc fiduciary duty, pleading at para. 22 that:
a) The defendant had significant discretion, power or control in relation to implementing and disclosing to clients a
compensation arrangement that put its interest in conflict with its clients;
b) The defendant could unilaterally exercise its discretion, power or control to affect the class members' legal or substantial
practical interests; and
c) The class members were at all times particularly vulnerable to the defendant holding that discretion, power or control.
47
At paras. 23 and 24, the plaintiffs allege that the defendant expressly or impliedly undertook to act in the best interests
of the class members by virtue of the terms of the client agreement signed by each RMFI client (the "Client Agreement"), s.
14 of the Securities Rules, and other Canadian securities legislation.
48 The plaintiffs haven't pled any material facts to support a finding of fiduciary duty; they have simply set out the constituent
elements of the legal test. By including a bare allegation that the legal test for a finding of an ad hoc fiduciary obligation has
been met, without any material facts pled, the plaintiffs have failed to properly plead the cause of action.
49
The plaintiffs in a class proceeding should not be penalized for an awkwardly drafted pleading and this Court must be
generous in allowing amendments to claims in order to ensure that the objectives behind the CPA are not undermined due to
drafting errors: Finkel at para. 17.
50
Nevertheless, there must be some discernable cause of action pled by the plaintiffs in order for them to meet the
requirements of s. 4(1)(a) of the CPA. In Elder Advocates of Alberta Society v. Alberta, 2011 SCC 24 (S.C.C.) [Elder Advocates],
the Supreme Court of Canada noted that, although the categories of fiduciary duty are not closed, plaintiffs suing for breach of
fiduciary duty must still be prepared to have their claims tested at the pleadings stage, as they would for any cause of action:
at para. 54.
Do the pleadings, if amended, support a finding of a fiduciary relationship?
Per se or ad hoc?
51
The plaintiffs' written argument illustrates some of the problems with the ad hoc fiduciary obligation as pled by the
plaintiffs. In describing the alleged ad hoc fiduciary relationship, the plaintiffs state:
Of course the plaintiffs do not assert that the Defendant is a per se fiduciary. To the contrary, the defendant undertook the
relational obligations created by regulatory prescriptions by carrying on business as a registered investment dealer. 2
52 In other words, the plaintiffs' position is that a fiduciary relationship between the defendant and the class members arises
from the regulatory prescriptions that govern the defendant as a registered investment dealer. Under this reasoning, the fiduciary
duties arise from the nature of the relationship between any registered investment dealer and its client, not the facts surrounding
a particular relationship between a particular dealer and a particular client. This is the definition of a per se fiduciary duty.
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If the plaintiffs are correct, this would give rise to a fiduciary relationship between any and all registered investment dealers
and their clients.
53
As the plaintiffs have admitted, a per se fiduciary relationship does not exist in the financial services context, although
on certain facts an ad hoc fiduciary relationship could be established: Hodgkinson at 409-10; Hunt v. TD Securities Inc. (2003),
66 O.R. (3d) 481 (Ont. C.A.) at para. 36.
54 As such, and consistent with the stated position of the plaintiffs in their written argument, I will assume for the remainder
of these reasons that the plaintiffs intend to assert an ad hoc fiduciary relationship between RMFI and the class members.
Constituent elements of an ad hoc fiduciary relationship
55

In Elder Advocates at paras. 27-36, McLachlin C.J. restated the requirements for a finding of an ad hoc fiduciary duty:
a) the class members are peculiarly vulnerable to the defendant;
b) the alleged fiduciary has given an undertaking of responsibility to act in the best interests of a beneficiary;
c) a defined class of people must be vulnerable to a fiduciary's control; and
d) a legal or substantial practical interest of the class members stands to be adversely affected by the alleged fiduciary's
exercise of discretion or control.

Vulnerability
56
The plaintiffs plead that the class members were particularly vulnerable to the defendant because the defendant had
the power to act in a conflict of interest which caused harm to the plaintiffs. Specifically, they plead that the defendant had
discretion, power, and control in relation to implementing and disclosing compensation arrangements that placed its interests
in conflict with those of its clients.
57 The most important factor in considering the vulnerability component of the fiduciary duty analysis is whether vulnerability
arises from the relationship: Galambos at para. 68.
58
The only fact pled by the plaintiffs that speaks to the peculiar vulnerability of the plaintiffs is the statement at para. 22
of Part 3 of the amended notice of civil claim which states:
The class members are and were at all material times particularly vulnerable to the Defendant holding that discretion,
power or control as both a principal distributor of RBC mutual funds, including the RBC PS funds, and a participating
dealer of Third Party Funds.
59
While the plaintiffs do not specifically allege in the amended notice of civil claim that there is a conflict inherent in the
dual role of the defendant as distributor of RBC mutual funds and participating dealer of third-party funds, they suggest that
the dual role enhanced the vulnerability of the plaintiffs.
60

But for this allegation regarding the dual role of the defendant (a role that is expressly allowed under current securities

legislation 3 ), the plaintiffs have pled no facts at all about the peculiar vulnerability of the plaintiffs nor have they pled any facts
that speak to the particular relationship between the defendant and the class members. Their argument appears to be simply
that the defendant could and did act in a conflict of interest and therefore the plaintiffs were vulnerable to the defendant for
the result of that conflict.
61
It is important to note that this is not a case where the plaintiffs have alleged that the defendant had discretion or power
over the class member's investment decisions. The class members made their own decisions with respect to trades. The sole
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basis for grounding the claim of vulnerability is the fact that the defendant was capable of acting in a conflict of interest that
would harm the plaintiffs.
62 In Hunt, the Ontario Court of Appeal considered a breach of fiduciary duty allegation in the context of an investor and a
stockbroker. Noting that the duty must exist independent of the wrong, the Court held at para. 46:
In other words, one cannot reason backwards from the fact that an individual is harmed by the unauthorized acts of
their broker, to the conclusion that they are vulnerable. Rather the individuals and the nature of the relationship must be
examined.
63
A similar principle was expressed in Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 S.C.R. 574
(S.C.C.) at 652. In that case, Justice La Forest held that a fiduciary duty will not be imposed on the basis of a wrong and "used
as a conclusion to justify a result". Such a conclusion is precisely what the plaintiffs request of the court in arguing that the class
members were in a position of vulnerability by virtue of defendant's potential conflict of interest.
64 A fiduciary duty must arise from the relationship between the alleged fiduciary and alleged beneficiary, not from a wrong
committed by the alleged fiduciary, or the capacity of an alleged fiduciary to commit a wrong. As such, the plaintiffs cannot
rely on a prohibition against conflicts of interest, along with allegations that the defendant acted in a conflict of interest, to
ground the fiduciary duty they allege.
Undertaking
65 In their written argument, the plaintiffs argue that an undertaking of responsibility to act in the best interests of a beneficiary
can arise out of a regulatory obligation. They state that "the regulatory prescriptions contravened by the Defendant form a solid
foundation for the alleged undertaking." They cite Galambos and Elder Advocates in support of the proposition that a statute
can constitute an undertaking for the purposes of the fiduciary duty analysis.
66
Neither of the cases relied on by the plaintiffs assists them in grounding an ad hoc fiduciary obligation in a breach of
s. 14 of the Securities Rules.
67 Galambos is a case that considers whether an ad hoc fiduciary duty arose from the power dependency relationship between
a bookkeeper and the lawyer for whom she worked. In considering what may constitute an undertaking of the fiduciary to
exercise a discretionary power in the interests of the other party, Justice Cromwell noted that "the fiduciary's undertaking may
be the result of the exercise of statutory powers, the express or implied terms of an agreement or, perhaps, simply an undertaking
to act this way": Galambos at para. 77. This passage does not stand for the proposition that a regulatory requirement that does
not bestow any discretion or power on the party being regulated can constitute an undertaking to act in the best interests of
the other party.
68
In the other Supreme Court of Canada case relied on by the plaintiffs, Elder Advocates, the Court expressly stated that
if the required undertaking to act in the best interests of the other party is alleged to flow from a statute, the language must
clearly support it: at para. 45. As further noted in Elder Advocates at para. 45, the cases in which fiduciary relationships have
been grounded in statutes are ones in which statutes impose discretionary power on the alleged fiduciary, such as the Crown's
obligations to Indigenous peoples under the Indian Act (Guerin v. The Queen, [1984] 2 S.C.R. 335 (S.C.C.)), or the obligation of
governments to hold and administer funds on behalf and for the benefit of incapable veterans and their dependents (Authorson
(Litigation Guardian of) v. Canada (Attorney General) (2000), 53 O.R. (3d) 221 (Ont. S.C.J.) at para. 28, aff'd (2002), 58 O.R.
(3d) 417 (Ont. C.A.) at para. 73, rev'd on other grounds, 2003 SCC 39 (S.C.C.)).
69
The regulations governing mutual fund dealers that prohibit conflicts of interest and mandate fair dealing are simply
not analogous in any way to a statute that grants a party power over the legal rights of others and broad discretion to exercise
that power.
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70
The plaintiffs have failed to point to anything in the legislation or regulations that would support an express or implied
undertaking by the defendant to act with undivided loyalty towards the class members with respect to avoiding conflicts of
interest.
Defined class of persons
71

The defendant concedes, and I agree, that the class members are part of a defined group.

Legal or substantial practical interest at stake
72 The final factor the plaintiffs would need to plead in order to disclose a cause of action for an ad hoc breach of fiduciary
duty is a legal or substantial practical interest of the beneficiaries that stands to be adversely affected by the alleged fiduciary's
exercise of discretion or control.
73 The only statement in the amended notice of civil claim which refers to the particular legal and practical interests at stake
is the statement that the class members' financial interests are affected because they were entitled to receive advice untainted
by conflicts of interest. Given my findings on the relationship between the defendant and class members, and the absence of an
undertaking on the part of the defendant, I need not consider whether the right to receive untainted advice is the type of "legal
or substantial practical" interest protected by fiduciary law.
Conclusion re: breach of fiduciary duty claim
74
A fiduciary duty must derive from a relationship, not from a wrong committed by the defendant, nor from a regulation
governing the defendant's behaviour. Because the plaintiffs cannot ground their alleged fiduciary relationship in anything other
than the defendant's conflict of interest, their claim is bound to fail.
Breach of equitable duty
75
The plaintiffs have pled that the court should recognize a new cause of action, namely an "equitable obligation of fair
dealing" grounded in the regulations and particularly s. 14 of the Securities Rules.
76 The plaintiffs concede that, pursuant to the authority of the Supreme Court of Canada in R. v. Saskatchewan Wheat Pool,
[1983] 1 S.C.R. 205 (S.C.C.) at 222-28 [Saskatchewan Wheat Pool], there is no cause of action at common law to enforce a
statutorily conferred right. However, they argue that the legislation can and should inform the court's interpretation of the scope
of common law causes of action.
77
The plaintiffs and the defendant disagree about the extent to which securities legislation is a "complete code" such as
to preclude common law claims. The plaintiffs rely on Tucci v. Peoples Trust Company, 2020 BCCA 246 (B.C. C.A.) [Tucci
CA], rev'ing in part 2017 BCSC 1525 (B.C. S.C.) [Tucci SC], to support their position on the applicability of statute to common
law claims. In that case, the certification judge had found that the Personal Information Protection and Electronic Documents
Act, S.C. 2000, c. 5, did not constitute a complete code that would preclude the plaintiffs from bringing a common law claim
arising out of a privacy breach. The Court of Appeal upheld the certification judge's determination in this regard: Tucci CA at
para. 40. The plaintiffs argue that Tucci supports their position.
78 Tucci dealt with the question of whether a particular statute extinguished a recognized common law right. Tucci is different
from this case, where the plaintiffs are seeking to ground a new cause of action in a breach of statutory provision which, the
defendant says, pursuant to Saskatchewan Wheat Pool, they are not entitled to do.
79
I agree with the defendant that the court must proceed with caution in considering a novel cause of action based on a
breach of statute or regulation, particularly in circumstances where the legislature has put in place a comprehensive regulatory
scheme and chosen not to create civil liability for a breach of the statutory provision in issue. More importantly, I find that the
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plaintiffs' proposed cause of action for breach of equitable obligation is bound to fail because the plaintiffs have not set out the
constituent elements of a discernable cause of action.
80 In Atlantic Lottery, Brown J. considered an application to strike in the context of novel claims and held that, while novelty
is not determinative on a motion to strike, a claim will not survive simply because it is novel:
It is beneficial, and indeed critical to the viability of civil justice and public access thereto that claims, including novel
claims, which are doomed to fail be disposed of at an early stage in the proceedings. This is because such claims present
"no legal justification for a protracted and expensive trial" (Syl Apps Secure Treatment Centre v. B.D., 2007 SCC 38, [2007]
3 S.C.R. 83, at para. 19). If a court would not recognize a novel claim when the facts as pleaded are taken to be true, the
claim is plainly doomed to fail and should be struck. In making this determination, it is not uncommon for courts to resolve
complex questions of law and policy (see e.g. Imperial Tobacco; Cooper v. Hobart, 2001 SCC 79, [2001] 3 S.C.R. 537;
Syl Apps; Alberta v. Elder Advocates of Alberta Society, 2011 SCC 24, [2011] 2 S.C.R. 261).
81 It is therefore necessary for this Court to consider whether, if the facts as pled are taken to be true, the plaintiffs' equitable
duty of fair dealing claim is doomed to fail.
82
The plaintiffs have not set out a separate legal basis for their novel equitable duty of fair dealing claim. Rather, their
pleadings with respect to fiduciary duty and equitable duty of fair dealing are the same. They have pled the constituent elements
of a fiduciary duty and, for each element, pled that the defendant has breached its fiduciary duty "and/or its equitable obligation
of fair dealing to the plaintiff".
83 In oral argument, the plaintiffs' counsel described the breach of equitable obligation claim as a "novel, sui generis claim,"
but could not describe for the court how the equitable obligation claim was different from the fiduciary duty claim, except that
it provided another avenue for the plaintiffs to access equitable remedies in the event that the court declined to find an ad hoc
fiduciary relationship between RMFI and the class members.
84
The breach of equitable obligation claim is not presented in the amended notice of civil claim as a novel, sui generis
claim, indeed it is not presented as a claim independent from the breach of fiduciary duty claim at all. The same legal basis
is relied on for both.
85
At para. 54 of Atlantic Lottery, in considering the applicability of UK authority on the availability of disgorgement
as a remedy for breach of contract, Brown J. distinguished the UK position on "quasi-fiduciary" relationships as set out in
Attorney General v. Blake (2000), [2001] 1 A.C. 268 (U.K. H.L.) at 27 [Blake], wherein the House of Lords recognized that
disgorgement could be available as a remedy for breach of contract in circumstances in which the obligations imposed on one
party were "closely akin to a fiduciary obligation". The court in Atlantic Lottery further noted that the imposition of "quasifiduciary relationships" is a concept foreign to Canadian law: at para. 54. Brown J. cited with approval from Professor McInnes'
paper, "Gain-Based Relief for Breach of Contract: Attorney General v. Blake" (2001) 35 Can. Bus. L.J. 72 at 85 [McInnes],
which is also apposite to the case before me:
To . . . impose relief in a contractual context on the basis of an undefined notion of a quasi-fiduciary duty dangerously
ignores Justice Sopinka's warning that such obligations "should not be imposed . . . simply to improve the nature or extent
of the remedy." It is not merely that Lord Nicholls' approach [in Blake] fails to reveal a sound basis for liability, it also
implicitly invites lower courts to similarly manipulate equitable doctrine for instrumental purpose. Such an exercise is
inimical to the development of coherent principle.
86 The plaintiffs have not pled that the defendant was a quasi-fiduciary. Rather they have asked this Court to recognize a new
(albeit similar) cause of action, being a breach of an equitable obligation of fair dealing. However, Professor McInnes' warning
that courts should not manipulate equitable doctrines for instrumental purpose is well received in this case. The plaintiffs were
frank in argument that the equitable obligation of fair dealing is pled in order to make available to the plaintiffs equitable
remedies that a breach of contract would not afford them. This is precisely the kind of exercise that Professor McInnes warned
was "inimical to the development of coherent principle": McInnes at 85.
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87 A claim for a novel cause of action must set out the scope and nature of the cause of action pled so that it may be subject
to scrutiny under s. 4(1)(a) of the CPA, and must set out facts that, if taken to be true, would support the relief sought. It is
not enough to simply describe a cause of action as "novel" or "sui generis" in order to shield it from scrutiny. In this case, the
plaintiffs are not engaging in "the type of incremental change that falls within the remit of courts applying the common law":
Atlantic Lottery at para. 35. Rather, they have invoked the power of equity in order to assist them in accessing remedies the
common law does not afford. This is not a principled basis for establishing a new cause of action and it is bound to fail.
Breach of contract
88 The plaintiffs' breach of contract claim is grounded in the standard form Client Agreement between the class members and
the defendant. The plaintiffs plead that pursuant to the terms of the Client Agreement, the defendant was required to treat clients'
interests as paramount, and was required to comply with applicable Canadian securities laws. The plaintiffs claim that Canadian
securities law, RMFI's policies and the RBC Code of Conduct are incorporated by reference into the Client Agreement, and
these require the defendant to avoid all conflicts of interest. Because the defendant acted in a conflict of interest, the defendant
breached the Client Agreement and is liable for loss suffered by the class members.
Incorporation by reference
89

Paragraph 27 of Part 3 of the amended notice of civil claim states:
Pursuant to the terms of the Client Agreement, the Defendant was required to treat clients' interests as paramount. It was
further required to comply with applicable Canadian securities laws, as well as the Defendant's policies and RBC Code of
Conduct incorporated by reference, requiring the avoidance of conflicts of interest prohibited by law.

90 The ordinary grammatical meaning of the second sentence in this paragraph suggests that only "the Defendant's policies
and RBC Code of Conduct" are claimed to be incorporated by reference into the Client Agreement, not "applicable Canadian
securities laws". However, both the plaintiffs and the defendant argued on the basis that the plaintiffs claim that Canadian
securities laws, as well as the defendant's policies and the RBC Code of Conduct, are incorporated by reference into the Client
Agreement, so I will analyze the plaintiffs' claim on this basis.
Claim that Canadian securities laws are incorporated by reference into the Client Agreement
91
The plaintiffs argue that the Client Agreement imposed an obligation on the defendant to comply with securities law by
virtue of the section of the Client Agreement that says "RMFI follows the policies and procedures developed by the Mutual
Fund Dealers Association of Canada and provincial securities laws."
92
The two most pertinent provisions of securities law are section 4.2 of NI 81-105 and section 11.1 of NI 31-103. These
are the two sections that, in the course of the OSC enforcement proceeding, RMFI admitted to violating. These sections state:
NI 81-105, s. 4.2(1): A principal distributor of a mutual fund that is also a participating dealer of another mutual fund shall
not provide an incentive for any of its representatives to recommend a mutual fund of which it is a principal distributor
over a mutual fund of which it is a participating dealer.
NI 31-103, s. 11.1: A registered firm must establish, maintain and apply policies and procedures that establish a system
of controls and supervision sufficient to
(a) provide reasonable assurance that the firm and each individual acting on its behalf complies with securities
legislation, and
(b) manage the risks associated with its business in accordance with prudent business practices.
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93
I understand the plaintiffs' claim to be that these provisions were incorporated by reference into the Client Agreement
such that a violation of these provisions constitutes a breach of the Client Agreement.
94
In considering the pleading of incorporation by reference, it is important to observe the distinction between implying
pre-existing statutory duties as terms of a contract (which is something the court will not do: Broutzas v. Rouge Valley Health
System, 2018 ONSC 6315 (Ont. S.C.J.) at para. 217) and interpreting contracts that contain terms that incorporate legislative
requirements (which may be enforced by the court in a breach of contract claim: Tucci v. Peoples Trust Company, 2017 BCSC
1525 (B.C. S.C.) at para. 73).
95
In order for a court to find that a term or an obligation is incorporated by reference into an agreement, the parties must
have objectively intended the referenced materials to be incorporated as contractual terms: One West Holdings Ltd. v. Greata
Ranch Holdings Corp., 2013 BCSC 1570 (B.C. S.C.) at para. 16, rev'd on other grounds, 2014 BCCA 67 (B.C. C.A.).
96
The defendant argues that any reference to securities legislation in the Client Agreement is informational and does not
confer rights. They rely on an analogous case from the UK, NRAM PLC v. McAdam, [2015] EWCA Civ 751 (Eng. & Wales C.A.
(Civil)) [NRAM], in which the Court of Appeal of England and Wales considered a standard form contract between a lender
and various borrowers. The issue was whether the applicable consumer protection legislation was incorporated by reference
into the contract by virtue of the fact that it was referenced multiple times in the contract. The contract in question contained
a statement that it was "regulated" by the applicable legislation. The court considered case authorities in which references in a
contract to the contract being "governed" by and "subject to" legislation were held to incorporate the applicable legislation into
the contract. The court held that "regulated by" was different from "governed by" and "subject to" insofar as it was "a statement
of fact rather than a word of incorporation": NRAM at para. 21. As such, the legislation was held not to be incorporated by
reference into the contract.
97
The parties did not provide the court with any Canadian cases that squarely consider the interpretation of a contract
that incorporates an entire statutory scheme by reference or what language is necessary to objectively denote an agreement
by the parties to incorporate legislation by reference into a contract. Based on the UK authorities, the interpretation issue will
likely require a consideration of whether the statement "RMFI follows the policies and procedures developed by the Mutual
Fund Dealers Association of Canada and provincial securities law" is more akin to an information statement or to words of
incorporation. It may be that surrounding circumstances evidence is necessary to decide this point, and at a minimum it would
be necessary to construe the Client Agreement as a whole in order to determine the meaning of this provision. On the basis
of the material before me, I cannot find that the claim that securities legislation is incorporated by reference into the Client
Agreement is bound to fail.
Claim that RMFI policies and RBC Code of Conduct are incorporated by reference
98
The plaintiffs claim that RMFI policies and the RBC Code of Conduct are incorporated by reference into the Client
Agreement. This is based on a section of the Client Agreement that states:
RMFI has established policies to prevent conflicts of interest when its mutual funds representatives sell Funds. RMFI has
adopted the RBC Code of Conduct which clearly outlines that mutual funds representatives are to avoid any situation in
which their personal interests conflict or appear to conflict with their duties as a mutual funds representative. The guiding
policy when conflicts of interest arise is that the client's interest is paramount.
99
The defendant argues that for the same reason that the reference to provincial securities law was informational and not
contractual, so too are the statements in this section relating to RMFI policies and the Code of Conduct. These statements refer
to steps RMFI has already taken ("RMFI has established;" "RMFI has adopted"), not steps that RMFI is committing to take.
These sections would appear on their face to be intended to provide information to clients about the policies and code of conduct
in place, not to create contractual obligations. However, as noted above with respect to provincial securities legislation, any
incorporation by reference claim must be determined objectively with reference to the contract as a whole and may require the
consideration of evidence. On the basis of the pleadings, I cannot find that this claim is bound to fail.
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Assuming all facts pled to be true, is it plain and obvious that the breach of contract claim cannot succeed?
100
In addition to those documents that the plaintiffs claim are incorporated by reference into the Client Agreement, the
plaintiffs also allege that the defendant breached an express section of the Client Agreement (the same section referenced at
para. 98 above), on the basis that by implementing Enhanced Compensation, RMFI did not treat client interests as paramount.
101
For the purposes of this analysis, I must consider whether the plaintiffs' breach of contract claim is bound to fail on
the basis that Canadian securities law, the defendant's policies, and the RBC Code of Conduct are incorporated by reference
into the Client Agreement.
102
If the applicable securities legislation were incorporated by reference into the Client Agreement, this could give rise to
a cause of action for breach of contract by virtue of the defendant's admitted failure to comply with NI 81-105 and NI 31-103.
103
Further, in my view, it is not plain and obvious that the plaintiffs' claim that enhanced compensation violated RMFI's
obligation under the Client Agreement to treat the client's interest as paramount is bound to fail. RMFI acted in a conflict of
interest; the only matter of controversy is the meaning of the phrase, "[t]he guiding policy when conflicts of interest arise is that
the client's interest is paramount." It is not plain and obvious to me that this phrase allows conflicts but mandates how they will
be managed (as argued by the defendant), rather than prohibiting them outright.
Available remedies for breach of contract
104
Whether the plaintiffs' breach of contact claim discloses a reasonable cause of action should be considered in light of
the remedies the plaintiffs are seeking: Atlantic Lottery at para. 49.
105
In this case, the plaintiffs seek compensatory damages, disgorgement, symbolic damages, and nominal damages. I will
consider the issues of compensatory damages, symbolic damages, and nominal damages as part of my analysis of common
issues. The issue of disgorgement must be dealt with at the pleadings stage, as I am satisfied that any claim the plaintiffs have
to disgorgement as a remedy for breach of contract is bound to fail.
106
Disgorgement is only available for breach of contract where, at a minimum, other remedies are inadequate: Atlantic
Lottery at para. 59.
107
The plaintiffs have not pled any material facts to support access to the exceptional relief of disgorgement for breach
of contract. They have not pled that compensatory damages are inadequate nor have they pled any legitimate interest in the
profit making activity of RMFI. As pointed out by Brown J. in Atlantic Lottery, disgorgement is not available at the plaintiffs'
election to obviate matters of proof: at para. 61.
108

It is plain and obvious that the plaintiffs' claim for a disgorgement remedy for breach of contract is bound to fail.

Conclusion re: breach of contract claim
109
Taking a flexible approach, and subject to the concerns about commonality raised below, I find that the plaintiffs have
adequately pled that the defendant breached the Client Agreement causing loss to the class members and giving rise to a claim
for damages.
Unjust enrichment claim
110 The plaintiffs have also framed their claim in unjust enrichment. In the legal basis section of the amended notice of civil
claim, they plead that the defendant has been enriched by its receipt of fees from mutual funds sales pursuant to the Enhanced
Compensation Arrangement. They claim that the class members suffered a corresponding deprivation insofar as they acquired
RBC PS funds without having received suitable investment advice free from conflicts of interest. They claim that there is no
juristic reason for the defendant's enrichment.
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111
It is not disputed that there are three elements of a claim for unjust enrichment. These include an enrichment of the
defendant, a corresponding deprivation of the plaintiff, and a lack of a juristic reason for the enrichment: Garland v. Consumers'
Gas Co., 2004 SCC 25 (S.C.C.) at para. 30.
112
In their written argument, the plaintiffs expand on their theory of the case with respect to the unjust enrichment claim.
They argue that there is a sufficient nexus between the defendant's gain (the receipt of distribution fees tied to the sale of
approximately $24.5 billion of RBC PS funds) and the plaintiffs' loss (their interest in receiving investment advice not tainted
by conflicts of interest) that the criteria for enrichment and corresponding deprivation have been met.
113 The plaintiffs argue that the failure to provide suitable investment advice constitutes the kind of deprivation that the court
may recognize in considering an unjust enrichment claim. They state that "deprivation for the purpose of unjust enrichment and
restitutionary liability is not limited to observable economic loss and encompasses legally protected rights, including the Class
Members' right to receive advice that is free of an unlawful conflict of interest".
114
The defendant argues that the plaintiffs' unjust enrichment claim has no reasonable prospect of success because the
alleged enrichment and deprivation are not corresponding, and because the deprivation alleged by the plaintiffs, namely the
failure to receive investment advice free from conflicts of interest, is not the type of deprivation that the law recognizes in
the unjust enrichment analysis. The defendant also argues that there is a juristic reason for the enrichment, namely the two
contracts that govern the receipt of fees by the defendant, the distribution agreement between the defendant and RBC GAM,
and the Client Agreement.
Correspondence between enrichment and deprivation
115 The enrichment alleged by the plaintiffs is the receipt by the defendant of distribution fees on funds that were sold to class
members and were subject to the Enhanced Compensation Arrangement. In the amended notice of civil claim, the plaintiffs
value those fees at $24.5 billion. "Distribution Fees" is a defined term in the amended notice of civil claim. It is defined to mean
"the distribution fees that have been paid and continue to be paid to the Defendant in respect of the units of RBC PS Funds
acquired by Class Members during the Class Period."
116
Distribution fees are paid to RFMI by RBC GAM pursuant to a distribution agreement. No allegation is made in the
amended notice of civil claim, nor was it the plaintiffs' position in argument, that any portion of the distribution fees was paid
by the class members.
117
The fact that the distribution fees were not paid by the plaintiffs is, in the defendant's submission, fatal to the plaintiffs'
unjust enrichment claim.
118 In Moore v. Sweet, 2018 SCC 52 (S.C.C.) at para. 41, Justice Côté discussed the necessity that enrichment and deprivation
be "two sides of the same coin":
The first two elements of the cause of action in unjust enrichment require an enrichment of the defendant and a
corresponding deprivation of the plaintiff. These two elements are closely related; a straightforward economic approach
is taken to both of them, with moral and policy considerations instead coming into play at the juristic reason stage of
the analysis (Kerr, at para. 37; Garland, at para. 31). To establish that the defendant was enriched and the plaintiff
correspondingly deprived, it must be shown that something of value — a "tangible benefit" — passed from the latter to
the former (Kerr, at para. 38; Garland, at para. 31; Peel, at p. 790; Pacific National Investments Ltd. v. Victoria (City),
2004 SCC 75, [2004] 3 S.C.R. 575, at para. 15). This Court has described the enrichment and detriment elements as being
"the same thing from different perspectives" (Professional Institute of the Public Service of Canada v. Canada (Attorney
General), 2012 SCC 71, [2012] 3 S.C.R. 660("PIPSC"), at para. 151) and thus as being "essentially two sides of the same
coin" (Peter, at p. 1012). [Emphasis added.]
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119
In this case, the plaintiffs argue that there is correspondence between the enrichment of the defendant (the receipt of
distribution fees) and the deprivation of the class members (non-receipt of suitable investment advice). I cannot agree. In order
for the plaintiffs to have a plausible unjust enrichment claim, something of value must have passed from the plaintiffs to the
defendant. In this case, the distribution fees did not pass from the plaintiffs to the defendant.
120
In Apotex Inc. v. Eli Lilly and Co., 2015 ONCA 305 (Ont. C.A.), leave to appeal denied (2016), [2015] S.C.C.A. No.
291 (S.C.C.) [Apotex], Justice Feldman of the Ontario Court of Appeal engaged in a helpful discussion of the enrichment and
corresponding deprivation branches of the unjust enrichment test. In that case, Apotex pled that Eli Lilly had been unjustly
enriched by virtue of having a monopoly over a particular drug, thereby keeping Apotex out of the market and depriving it of
opportunities for making its own profits.
121
In Apotex at paras. 43-45, Feldman J.A. discussed two types of unjust enrichment claims: unjust transfers of wealth, in
which the gain is a direct transfer of funds from plaintiff to defendant, and family law claims like Becker v. Pettkus, [1980] 2
S.C.R. 834 (S.C.C.), where there is a causal connection between the enrichment and deprivation even if there is no quantifiable
equivalence. In family law claims, the causal connection most frequently arises as a result of direct financial contributions or
indirect contributions of labour that are causally linked to the acquisition and maintenance of property.
122
The court in Apotex cited Professors Maddagh and McCamus' text on restitution at para. 45, explaining the holding
in Pettkus:
In Peter D. Maddaugh and John D. McCamus, The Law of Restitution, loose-leaf (2014-Rel. 14) (Toronto: Canada Law
Book, 2004), the authors explain, at pp. 3-23 to 3-24, that "[a]lthough there was no equivalence between the value of Ms.
Becker's efforts and Mr. Pettkus' benefits, those benefits did result from or, in the Court's words, there existed a 'causal
connection' between the services provided by the plaintiff and the benefits enjoyed by the defendant." Where that benefit
should have accrued to the plaintiff, the "corresponding deprivation" factor will be met. [Emphasis added.]
123 In this case, in order to plead enrichment and corresponding deprivation, the plaintiffs must either plead a direct transfer
of wealth from the plaintiffs to the defendant, or the plaintiffs must plead that they made direct or indirect contributions that are
causally connected to the defendant obtaining a benefit that rightfully ought to have accrued to the plaintiffs. Neither scenario
is pled in this case. Rather the plaintiffs say that the defendant received distribution fees, and the class members were deprived
of adequate investment advice. Like the plaintiff in Apotex, the funds by which the defendant was enriched are not funds that
rightfully ought to accrue to the plaintiffs. As such, there is a fundamental flaw in the plaintiffs' unjust enrichment analysis.
Must the deprivation be economic?
124
The deprivation pled by the plaintiffs is the non-receipt of suitable investment advice. The defendant argues that a
plaintiff must have suffered an economic loss in order to be able to advance a claim for unjust enrichment.
125
The "straightforward economic approach" to unjust enrichment has deep and well established roots in Canadian law:
Peter v. Beblow, [1993] 1 S.C.R. 980 (S.C.C.) at 990; Garland at para. 31; PIPSC v. Canada (Attorney General), 2012 SCC
71 (S.C.C.) at para. 152.
126
In support of their argument that the deprivation suffered by a plaintiff need not be economic, the plaintiffs rely on
Wilson v. Fotsch, 2010 BCCA 226 (B.C. C.A.), primarily the following sentence at para. 17: "Deprivation may derive from a
transfer of wealth by the plaintiff to the defendant or from an infringement of an interest of the plaintiff". The plaintiffs argue
that this sentence should be construed broadly. They argue that Wilson stands for the proposition that a deprivation can be noneconomic and can include a breach of a duty owing by a defendant to a plaintiff.
127
In Wilson, Justice Huddart reiterated the straightforward economic approach to determining enrichment and
corresponding deprivation. At para. 18 (the paragraph following the sentence relied on by the plaintiffs), she explained "a
transfer of wealth" and "an infringement of an interest" in the family law context:
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[18] In a marriage-like relationship, the full-time devotion of one's labour and earnings without compensation or with less
than complete remuneration can be viewed as a deprivation: Sorochan at 45-46, 50; Panara at para. 34. Where the benefits
received by the defendant are unpaid household or domestic services, the deprivation is the fact that those services were
uncompensated. Where the benefits received by the defendant are money or its equivalent, the deprivation is the transfer
of that value from the plaintiff to the defendant. The precise quantum of the deprivation is not the focus; that is left for
the assessment phase. But the identification and definition of the detriment corresponding to the enrichment is essential
to this stage.
128 An infringement of an economic interest, such as one's interest in being paid for domestic labour, constitutes deprivation.
That is the point made by Huddart J.A. in Wilson. Wilson does not derogate from the straightforward economic analysis required
in considering enrichment and corresponding deprivation. The interest infringed must be economic.
129 As the failure to receive appropriate investment advice is not, in and of itself, an economic detriment, the plaintiffs have
not pled a deprivation that is compensable under an unjust enrichment analysis.
Potential amendment to plead economic deprivation
130

In their reply written argument, the plaintiffs state:
If the Court determines that "corresponding deprivation" is confined to an "economic transfer of wealth" as the Defendant
contends, the Plaintiffs intend to seek leave to amend the NOCC to plead that the Class Members suffered a corresponding
deprivation equivalent to the portion of the funds they invested into the RBC PS Funds which were paid out of the RBC
PS Funds as distribution fees to the Defendant.

131 The proposed amendment would not cure the fundamental flaw with the plaintiffs' cause of action for unjust enrichment.
The class members did not pay the distribution fees that the plaintiffs allege constitute the enrichment of the defendant. Stating
that the class members suffered a corresponding deprivation "equivalent to" the portion of the funds they invested that were
paid out of the RBC PS funds as distribution fees is not accurate and is in fact misleading. The distribution fees were paid by
RBC GAM; they were not paid by the class members.
132 Ultimately, the wrong identified by the plaintiffs is the fact that the defendant acted in a conflict of interest when it sold
the RBC PS funds to its clients, not that the defendant is wrongly holding onto funds that equitably belong to the plaintiffs.
No allegation has been made, nor could it be made, that the class members paid fees to the defendant that must be returned
under restitutionary principles. As such, I find that the unjust enrichment claim of the plaintiffs is misconceived and has no
prospect of success.
Conclusion re: cause of action
133
While the threshold for disclosing a cause of action on the pleadings pursuant to s. 4(1)(a) of the CPA is a low one,
I find that the plaintiffs have failed to meet that threshold with respect to their claim for breach of fiduciary duty, breach of
equitable obligation and unjust enrichment. The only cause of action that survives the test under s. 4(1)(a) is the plaintiffs'
breach of contract claim.
Dispute re: Admissibility of Certain Evidence
134
In considering the remaining elements of the certification test, I may consider the evidence provided by the parties to
determine whether there is some basis in fact for each of the requirements of subsections 4(1)(b) — (e) of the CPA.
135
There is a dispute between the plaintiffs and the defendant about the admissibility of certain reply affidavits that were
filed by the plaintiffs. The defendant objects to the admissibility of two affidavits sworn by Harvey Naglie, as well as the second,
third, and fourth affidavits of Dr. Cumming.
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136 Mr. Naglie is a member of the Ontario Securities Commission. His affidavits were tendered as expert opinion evidence
in this proceeding. I find that much of Mr. Naglie's two affidavits consist of thinly disguised argument. While small portions of
his first affidavit contain background information about the mutual fund industry in Canada, any relevant evidence he provides
is undermined by the advocacy that he engages in. He uses inflammatory language (referring, for example, to the Enhanced
Compensation Arrangement as "cunningly crafted"), engages in argument about the sufficiency of the defendant's evidence (a
section of one affidavit is entitled "The RMFI Affidavits and Their Misplaced Focus on Suitability"), and offers opinions on
the law (for example, he opines that the actions of RMFI "subverted the fundamental intent of NI 81-105").
137
An expert's opinion must be independent, impartial and objective, and given with a view to providing assistance to the
decision-maker. Opinion evidence that is not independent and impartial should be excluded: White Burgess Langille Inman v.
Abbott and Haliburton Co., 2015 SCC 23 (S.C.C.) at paras. 35-40.
138 Neither of Mr. Naglie's affidavits meet the standards of independence and impartiality that this Court requires in order to
admit expert opinion evidence. As such, his affidavits are excluded and I have not considered them in making my determination
about certification.
139
The second, third, and fourth affidavits of Dr. Cumming call for a different approach. Dr. Cumming is the expert upon
whose evidence the plaintiffs rely to establish some basis in fact for class-wide loss. He appears to be a well-respected economist
and professor of finance with vast experience studying mutual fund markets. His first affidavit attaches a report wherein he
proposes two different methodologies for calculating damages: a disgorgement model and a compensatory damages model.
140
Dr. Cumming's subsequent three affidavits, which are objected to by the defendant, respond to affidavit evidence filed
by Ms. Phillips, an RMFI representative. In these affidavits, Dr. Cumming addresses concerns about alleged discrepancies and
flaws in the data provided in his earlier affidavit. He also takes issue with various assertions made in Ms. Phillips' evidence,
none of which are particularly probative to the issues before me.
141 In the course of his second, third, and fourth affidavits, Dr. Cummings adjusts some of his calculations based on different
approaches to determining benchmarks. However, nothing in his later affidavits changes his methodology for calculating
damages as set out in his first affidavit. In his second affidavit he states that "there is nothing in Ms. Phillips' affidavit that
counters the methodologies for aggregate monetary relief that I described in my previous report."
142
Dr. Cumming's second, third, and fourth affidavits do not contain the kind of advocacy present in Mr. Naglie's
affidavits and ought not be struck for lack of independence or impartiality. Moreover, Dr. Cumming's original methodology
and calculations are relevant and necessary insofar as the court is not able, without expert assistance, to determine whether
methodologies exist to calculate aggregate monetary relief, in the event such methodologies are held to be properly employed
in this case. Dr. Cumming's subsequent affidavits shed light on and clarify his initial methodology. As such, I am prepared to
allow Dr. Cumming's second, third, and fourth affidavits into evidence.
Does the Claim Raise Common Issues?
143 In determining commonality, the court does not need to resolve conflicts in the evidence. The common issues requirement
will be met if there is some basis in fact for the proposition that the issues can be determined on a class-wide basis: Pro-Sys
at para. 99.
144 For common issues to be certifiable, they need only be "issues of fact or law that move the litigation forward:" Stanway
v. Wyeth Canada Inc., 2012 BCCA 260 (B.C. C.A.) at paras. 8-11.
145
As part of their written argument, the plaintiffs have listed proposed common issues. Those issues are reproduced as
Schedule "A" of these reasons for judgment.
Common issues relating to breach of fiduciary duty, breach of equitable duty, and unjust enrichment
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146
I have found that the plaintiffs' breach of fiduciary duty, breach of equitable duty, and unjust enrichment claims are
bound to fail and therefore do not meet the requirements of s. 4(1)(a). However, in the event I am incorrect on this point, I have
considered whether the proposed common issues with respect to these claims are indeed common. For the reasons that follow, I
am satisfied that issues 1-3 (breach of fiduciary duty and equitable obligation) and 6-8 (unjust enrichment) are common issues.
147
The defendant argues that any determination of an ad hoc fiduciary relationship requires an inquiry into the specific
situation said to give rise to fiduciary duties. This requires an analysis of whether the proposed beneficiaries are especially
vulnerable to the proposed fiduciary, whether the fiduciary has given an undertaking to act exclusively in the best interests of
the beneficiary, and whether the proposed beneficiaries have a legal or substantial practical interest that could be adversely
affected by the fiduciary's exercise of discretion or control. All of these factors require some measure of individualized inquiry.
148 However, because of the way the plaintiffs have framed their case, specifically by grounding their allegation of a fiduciary
relationship in the governing regulations, were they to be successful in advancing such a claim, it would be common to all
class members. The same is true of their novel equitable claim. Were the cause of action viable, it would be common, because
the duties the plaintiffs assert are grounded in legislation that applies to the defendant in its dealings with all class members:
Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., 2005 BCSC 232 (B.C. S.C.) at para. 85, aff'd 2006 BCCA 96 (B.C.
C.A.); Gary Jackson Holdings Ltd. v. Eden, 2010 BCSC 273 (B.C. S.C.) at para. 48.
149
The unjust enrichment claim, if it were a cause of action with any prospect of success, would also be common. This is
because the enrichment (the receipt of distribution fees by the defendant from RBC GAM) and deprivation (the lack of suitable
investment advice) claimed by the plaintiffs are common with respect to all class members.
Common issues relating to breach of contract
150 Having found that the plaintiffs' breach of contract claim is the only cause of action that withstands scrutiny under s. 4(1)
(a), I must consider whether the cause of action raises issues that are common. The common issues proposed by the plaintiffs
relating to the breach of contract claim are:
a) Did the terms of the Client Agreement preclude the defendant from implementing the Enhanced Compensation
Arrangement?
b) If yes, did the defendant breach the Client Agreement?
151
The defendant concedes that both questions are common. The Client Agreement is a standard form agreement and any
conclusion reached by the court about its interpretation will apply to all RMFI clients who were parties to a Client Agreement.
For the same reason, the question of whether the Enhanced Compensation Arrangement constituted a breach of the Client
Agreement is also common to all class members.
Causation and damages as common issues
152

The proposed common issues dealing with remedies are:
a) If the defendant is found liable on any claims asserted by the class members, what remedies, including damages and/
or equitable remedies, are the class members entitled to receive?
b) How should recoveries under each type of remedy be measured?
c) Can the amount of any monetary relief be determined on an aggregate basis? If so, what is the amount and what is the
appropriate method or procedure for distributing that amount to the class members?
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153
The plaintiffs have not proposed a common issue dealing with causation of loss. They seek certification of common
issues relating to the wrongs committed by the defendant (breach of contract being the only one that has survived scrutiny under
s. 4(1)(a)) and they seek certification of common issues relating to quantification of remedies.
154
As Bowden J. noted in Jiang at para. 135, "the plaintiff cannot go straight to quantification of damages before liability
is established." More recently, the Ontario Divisional Court considered the "some basis in fact" test as it pertains to common
issues of causation in Kuiper v. Cook (Canada) Inc., 2020 ONSC 128 (Ont. Div. Ct.) at para. 32:
Pro-Sys confirmed the low standard of "some basis in fact" insofar as it applied to the class Plaintiffs' damage or injury. That
the whole class suffered class wide damage, injury or loss must still be demonstrated by some evidence meeting the "some
basis in fact" standard. To put it another way, the Supreme Court in Hollick and Pro-Sys did not use the term "common" to
mean that the common issue was invariable between the class members. Rather, they used the word "common" in the sense
that all class members had to have some basis in fact to say that they all suffered the loss and therefore have a genuine
interest in the litigation's resolution. [Emphasis added.]
155 I must carefully consider whether there is some basis in fact for the commonality of any remedy sought by the plaintiffs,
and doing so requires further consideration of the causes of action pursued by the plaintiffs, the available remedies, and the
extent to which any plaintiff must demonstrate a financial loss caused by the defendant in order to avail themselves of a remedy.
Compensatory damages for breach of contract
156
The plaintiffs claim that they suffered a loss as a result of the acts or omissions of the defendant and they seek a
compensatory damages remedy.
157 The plaintiffs claim that, but for the alleged conflict of interest arising from the Enhanced Compensation Arrangement,
they would have invested in different, better-performing funds and they would be financially better off than they are now. This
is the only basis on which the plaintiffs seek to link the alleged wrongs of the defendant with financial loss suffered by the class
members, and it is the theory behind the report of their expert, Dr. Cumming.
158 Any financial loss suffered by class members will require an extremely individualized inquiry. The individualized nature
of any compensatory claim is illustrated by the evidence of the proposed representative plaintiffs.
159
Joan Balderson deposed that she invested in the RBC Select Conservative Portfolio Solution Fund through Sandeep
Sangha, an IRP who received enhanced compensation for Ms. Balderson's investment. Despite knowing about the enhanced
compensation, Ms. Balderson had $118,522.50 invested with the RBC Select Conservative Portfolio Solution Fund as of
December 31, 2019, after she swore an affidavit requesting to be a representative plaintiff in this action. Nowhere in her evidence
does she state that she would have invested differently had the fund she purchased not been subject to enhanced compensation.
160 Ilke Yatkin first purchased an RBC PS fund, the RBC Select Very Conservative Portfolio Solution Fund, from an RBC
employee who was not an IRP and not eligible for enhanced compensation. Later, she made further contributions to the same
fund and to another RBC PS fund with the assistance of different IRPs who received enhanced compensation for these sales.
161
Sharon Stevenson made a number of investments into RBC PS funds between February 2013 and January 2016. Some
of the investments were eligible for enhanced compensation and some were not. In her affidavit, Ms. Stevenson states that
after she learned of the Enhanced Compensation Arrangement she converted most of her RBC PS funds to GICs, although she
continued to hold $66,256 in the RBC Select Conservative Portfolio Solution Fund after she had sworn an affidavit requesting
to be added as a representative plaintiff.
162
The evidence of the proposed representative plaintiffs does not provide some basis in fact for compensatory damages
as a common issue. None of the representative plaintiffs deposed that they would have invested in different, better performing
funds but for the Enhanced Compensation Arrangement. Indeed, the only witness who deposed that she made changes to her
investments as a result of enhanced compensation was Ms. Stevenson, who liquidated a portion of her RBC PS fund investments
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and purchased GICs. Based on the evidence of Dr. Cumming regarding the performance of the RBC PS funds during the relevant
time, Ms. Stevenson's switch to GICs constituted a move to a lower performing, not a higher performing, investment.
163
The representative plaintiffs, with their unique investment profiles, investment histories, and interactions with RBC
representatives, illustrate the lack of commonality in any kind of compensatory damages claim. Determining whether a plaintiff
would have invested in different, better performing funds as a result of the Enhanced Compensation Arrangement is inherently
and unambiguously an individual inquiry.
164
The plaintiffs argue that some basis in fact for a common compensatory damages claim can be found in the expert
report of Dr. Cumming.
165
In Pro-Sys, Rothstein J. considered the standard of expert methodology required to certify loss related questions as
common issues in indirect purchaser actions. In that case, the Court held that expert evidence at certification served the function
of establishing the ability to prove common impact to all members of the class:
[115] The role of the expert methodology is to establish that the overcharge was passed on to the indirect purchasers,
making the issue common to the class as a whole (see Chadha, at para. 31). The requirement at the certification stage is not
that the methodology quantify the damages in question; rather, the critical element that the methodology must establish
is the ability to prove "common impact".
166
Any expert methodology must "offer a realistic prospect of establishing loss on a class wide basis. It cannot be purely
theoretical or hypothetical, but must be grounded in the facts of a particular case in question:" Pro-Sys at para. 118.
167 In Pioneer Corp. v. Godfrey, 2019 SCC 42 (S.C.C.) at para. 117 [Godfrey], Brown J. held that, where loss is an element
of the cause of action pled, aggregate damages may not be used to distribute damages to class members who did not in fact
suffer a loss. To use aggregate damages methodologies to prove liability under the CPA would effectively confer substantive
rights under a statute intended to confer only procedural rights.
168

I cannot agree that Dr. Cumming's report offers some basis in fact for establishing loss on a class-wide basis.

169
Dr. Cumming is undoubtedly an expert in the workings of the mutual fund industry. He has written papers concluding,
among other things, that compensation models can skew fund flows. In his opinion, when investment advisors receive
commissions, the performance of a fund is negatively affected. Dr. Cumming's conclusions in this regard are based on statistical
evidence derived from large amounts of data about fund performance and investor behaviour.
170

Dr. Cumming's compensatory damages model is described in his report as having three steps:
(1) First, I would calculate misdirected flow, unless the court were to otherwise find that the misdirected flow is $24.5
billion, the full flow into the RBC PS Funds during the period of the alleged misconduct. (2) Second, I would calculate the
performance impact of the misdirected flow. (3) Third, I would calculate the compensatory damages using the information
in steps (1) and (2).

171 Dr. Cumming's means of determining misdirected flow, the first step in his model, requires the use of a prediction model
to demonstrate what, if any, portion of the fund flow would have gone to the RBC PS funds regardless of the defendant's alleged
misconduct. Once he has put a value on the misdirected flow, he then proposes to assess the performance of the RBC Funds as
against the performance of benchmark funds. Compensatory damages would be calculated by taking the total misdirected flow
and multiplying it by the expected return had the misdirected funds been invested elsewhere.
172
Dr. Cumming uses a prediction model to statistically estimate the behaviour of class members, rather than looking
to the actual behavior of class members, in order to determine loss. His methodology obscures the evidence of the actual
class members about the real life investment choices they would make absent Enhanced Compensation and instead makes
mathematical predictions based on statistical evidence in order to establish class-wide liability by way of aggregate damages.
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173 In asking the court to rely on Dr. Cumming's report for some basis in fact of class wide loss, the plaintiffs are asking the
court to do the very thing that the Supreme Court of Canada in Godfrey warned against, namely using an aggregate damages
methodology to prove class wide liability. Where loss is an element of the cause of action pled, as it is for the plaintiffs' claim
for compensatory damages for breach of contract, loss must be proven. Dr. Cumming's methodology does not prove loss and,
were this Court to accept his methodology, it would result in the CPA being used to confer substantive rights because class
members who suffered no loss would be entitled to relief.
174
Even if Dr. Cumming's statistical evidence were sufficient to show some basis in fact for the proposition that, absent
enhanced compensation, all class members would have chosen not to invest in RBC PS funds and would have invested in funds
that performed at benchmark (a proposition not supported by the evidence of the proposed representative plaintiffs), this would
not establish class-wide loss. According to Dr. Cumming's report, some of the RBC PS funds performed better than benchmark
during the relevant period. 4 As such, on the plaintiffs' evidence, some class members suffered no loss at all as a result of the
Enhanced Compensation Arrangement.
175 In seeking to prove an entitlement to compensatory damages on the basis of Dr. Cumming's aggregate damages model,
the plaintiffs are confusing liability and damages. Aggregate monetary relief has a place in class proceedings in assisting in
calculating damages awards once a class-wide loss has been established. It is not a tool for establishing liability against the
defendant in favour of plaintiffs who suffered no loss at all.
176
As such, I find that any issues relating to compensatory damages are not common and I decline to certify them as
common issues.
Symbolic damages
177 The plaintiffs also seek "symbolic or vindication damages to redress public law contraventions using section 29" of the
CPA. In other words, they wish to look to aggregate monetary relief for the purposes of receiving a symbolic damages award
should their claim for compensatory damages be unsuccessful.
178

While symbolic damages are often invoked, the courts have been careful to ensure that consistency and fairness are

maintained in their application. Citing Waddams' statement in The Law of Damages (5 th Ed, 2012) at para. 10.50 [Waddams]
that symbolic damages are awarded "to vindicate rights or symbolize recognition of their infringement", Sharpe J.A., in Jones
v. Tsige, 2012 ONCA 32 (Ont. C.A.) at para. 75, noted the importance of "consistency, predictability and fairness between one
plaintiff and another" in the making of awards for symbolic damages.
179
Symbolic damages are most commonly awarded for violations of the Canadian Charter of Rights and Freedoms. The
courts have also awarded symbolic damages in circumstances such as those that arose in Jones, in which the tort of intrusion
upon seclusion is proven but no measurable loss is identified. Symbolic damages awards outside these two situations are highly
exceptional, though Waddams notes at para. 10.50 that symbolic damages have also been awarded in cases involving loss of
autonomy in the medical context.
180 I find that the plaintiffs have failed to show some basis in fact for the proposition that this case falls within the limited types
of cases in which symbolic damages are available. The plaintiffs themselves, in oral argument, described symbolic damages as
a remedy for the "breach of important public law obligations". Public law is not invoked in this case.
181
Symbolic damages do not exist to enable plaintiffs to avoid the requirement of demonstrating loss. They are a specific
class of damages awarded to vindicate particular rights, none of which has been established on the "some basis in fact" standard
in this case.
Nominal damages
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182
Nominal damages are defined in Waddams as "a sum awarded where the plaintiff's legal right has been invaded but
no damage has been proved": at para. 10.10.
183
Nominal damages are, consistent with their name, nominal. Under the case authorities cited by Waddams, they range
in value from 20 cents to $250. Waddams notes that the figure of $1 for nominal damages has the most authoritative support
in Canadian case law: at para. 10.30.
184
To the extent that the plaintiffs have made out a breach of duty by the defendant but cannot establish loss giving
rise to compensatory damages, they may be eligible for nominal damages. However, I have not found that no class member
has a compensatory damages claim. Rather, I have found that compensatory damages are not a common issue because of the
individual nature of the claims. This will have the result that, at a common issues trial, there would be no finding that the class
members have, or have not, suffered losses which give rise to compensatory damages. Certifying nominal damages as a common
issue would require a class wide finding that no loss was incurred as a result of the defendant's actions. For obvious reasons,
this would be contrary to the interests of the individual class members who may have viable compensatory claims against the
defendant. I therefore decline to find that nominal damages are a common issue.
Punitive damages
185
The plaintiffs have also pled that they are entitled to punitive damages and they have sought to have their entitlement
to punitive damages certified as a common issue.
186
In Cassano v. Toronto Dominion Bank, [2005] O.J. No. 845 (Ont. S.C.J.) rev'd on other grounds, 2007 ONCA 781
(Ont. C.A.), Justice Cullity considered a plaintiff's submission that punitive damages should be certified as a common issue
in circumstances where the court had rejected compensatory damages as a common issue. He pointed out that the Supreme
Court of Canada's analyses of punitive damages in Whiten v. Pilot Insurance Co., 2002 SCC 18 (S.C.C.), and Performance
Industries Ltd. v. Sylvan Lake Golf & Tennis Club Ltd., 2002 SCC 19 (S.C.C.), are not consistent with an analysis that would
permit punitive damages to be awarded and assessed without regard to the amount of compensatory damages the defendant had
been found liable to pay. For example, in Whiten at para. 74, Justice Binnie noted that the governing rule for punitive damages
is proportionality:
The overall award, that is to say, compensatory damages plus punitive damages plus any other punishment related to the
same misconduct, should be rationally related to the objectives for which the punitive damages are awarded (retribution,
deterrence and denunciation).
187 If the proportionality of the entire award is relevant to a determination of punitive damages, it is self-evident that punitive
damages cannot be determined on a common basis if compensatory damages are determined individually. Having found that
there are no common issues related to compensatory damages, I cannot find that punitive damages are a common issue.
Conclusion re common issues
188

I find that the following issues are common issues:
a) Did the terms of the Client Agreement preclude the defendant from implementing Enhanced Compensation?
b) If the answer to (a) is yes, did the defendant breach the Client Agreement?

Is a Class Proceeding the Preferable Procedure for Resolving the Common Issues?
189
In considering whether a class proceeding is the preferable procedure, I am bound to consider the criteria set out in
s. 4(2) of the CPA:
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(a) whether questions of fact or law common to the members of the class predominate over any questions affecting only
individual members;
(b) whether a significant number of the members of the class have a valid interest in individually controlling the prosecution
of separate actions;
(c) whether the class proceeding would involve claims that are or have been the subject of any other proceedings;
(d) whether other means of resolving the claims are less practical or less efficient;
(e) whether the administration of the class proceeding would create greater difficulties than those likely to be experienced
if relief were sought by other means.
190 The term "preferable" captures two ideas: first, the question of whether a class action is a "fair, efficient and manageable
method" of advancing a claim and second, whether a class proceeding is preferable to other available processes: Hollick at
para. 28.
191
In determining whether a class action is preferable, the court must evaluate the common issues in the context of the
proceeding as a whole: Hoy v. Medtronic Inc., 2003 BCCA 316 (B.C. C.A.) at para. 43 [Hoy].
192
The preferability question is often considered with reference to a "cost/benefit" analysis involving an assessment of
whether a class proceeding would advance the claims in any meaningful way: Hoy at para. 54.
193
There are only two issues that I have found to have met the cause of action test under s. 4(1)(a) and have also held
to be common issues. A common issues trial could be held to determine whether terms of the Client Agreement preclude the
Defendant from implementing Enhanced Compensation, and whether RMFI breached the Client Agreement by implementing
Enhanced Compensation. I must consider whether determining these two issues at a common issues trial would advance the
claims of the class members in a meaningful way.
194
In considering the preferability of a class proceeding in Asselin, the Supreme Court of Canada considered Fisher v.
Richardson GMP Ltd., 2019 ABQB 450 (Alta. Q.B.), a case that was relied on by the defendant in this case due to its analogous
facts. Fisher involved a proposed class proceeding by clients of the defendant investment firm for poor investment management.
The Alberta Court of Queen's Bench held that a class proceeding was not the preferable procedure because the individual issues
predominated over common issues. In Asselin, Kasirer J. rejected the preferability analysis in Fisher, but his basis for doing
so is important.
195
Asselin is a Quebec case. The distinction between common law and Quebec civil law as it relates to class proceedings
was noted by Kasirer J. who stated, in declining to follow Fisher, that common law decisions cannot "necessarily be imported
without adaptation into Quebec civil procedure": at para. 118.
196 In Quebec, unlike British Columbia, there is no requirement that a certification judge consider whether common issues
predominate over individual issues. A single common issue may be enough for certification so long as it advances the litigation
in a not insignificant manner: Asselin, at para. 85. As such, in Asselin, the court declined to follow cases in which certification
was denied on the basis of predomination.
197 Because of the distinction between the Quebec and British Columbia class action regimes, I find that the Supreme Court's
conclusions in Asselin about the viability of a Quebec class proceeding in circumstances that may bear factual similarity to this
case are of little assistance. Just as Kasirer J. declined to follow common law case authorities, so too must this Court be cautious
about following a case from Quebec in which class certification was upheld on the basis of a single common issue.
198 In this case, a trial on the two common issues would not advance this proceeding in any meaningful way. The plaintiffs,
having been unsuccessful in providing some basis in fact for establishing class-wide loss, are in a position in which any finding
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of liability against the defendant will require an individual inquiry. In this case, the determination of each class member's claim
will require evidence of their financial circumstances, when and why they purchased an RBC PS fund, whether they would have
purchased an RBC PS fund absent enhanced compensation, and whether they suffered a financial loss as a result of investing
in RBC PS funds.
199
The plaintiffs argue that many of the claims are very small and that a class proceeding is the only mechanism through
which the class members can obtain access to justice. As noted by Justice Verhoeven in Clark v. Energy Brands Inc., 2014
BCSC 1891 (B.C. S.C.) at para. 155, an absence of an alternative procedure does not make a class proceeding preferable:
The fact that a class proceeding may be the only practical procedure available to the plaintiff cannot justify certification
of an unworkable class proceeding that involves individual evidence and fact-finding; it is not enough for the plaintiff to
establish that there is no other preferable procedure, as the court must also be satisfied that a class proceeding would be
fair, efficient, and manageable.
200
I must consider preferability in the context of the three objectives of class proceedings: judicial economy, access to
justice, and behaviour modification: AIC Limited at paras. 6-17.
201
This case, which will almost certainly devolve into a multitude of individual trials, will not serve the goal of judicial
economy. With respect to behaviour modification, it is important to note that the defendant has already been fined by the OSC
and the Enhanced Compensation Arrangement has been terminated. The goal of behaviour modification has already been met.
I must weigh these factors against the increased access to justice inherent in a class proceeding where each plaintiff's claim
is for a relatively small sum.
202
Ultimately, I cannot find that a class proceeding in this case would be fair, efficient, or manageable. The heart of the
plaintiffs' case is the allegation that the defendant harmed their financial interests by acting in a conflict of interest when selling
RBC PS funds. This is the theory behind Dr. Cummings' compensatory damages model and is the thrust of the submissions
made in support of the viability of the causes of action pled. This is a highly individualized claim that is simply not amenable
to class determination.
203 As such, I find that the plaintiffs have failed to meet the requirements of s. 4(1)(d) of the CPA. A class proceeding is not
the preferable procedure for resolving the class members' claims. The plaintiffs' application for certification is dismissed.
Schedule "A"
PROPOSED COMMON ISSUES
Defined Terms
For the purposes of the proposed common issues below, the following definitions apply:
(a) "Class Members" means all persons (other than Excluded Persons), wherever they may reside or be domiciled,
who purchased or otherwise acquired during the Class Period one or more units of a RBC PS Fund through a RMFI
Advisor holding the position or title of "Financial Planner — Investment and Retirement Planner";
(b) "Class Period" means November 1, 2011 to October 27, 2016;
(c) "Client Agreement" means the "Royal Mutual Funds Inc. — Your Account Agreement" between the Defendant
and each of its clients, including each of the Class Members;
(d) "Defendant" means the defendant Royal Mutual Funds Inc.;
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(e) "Enhanced Compensation Arrangement" means the arrangement implemented by the Defendant pursuant to
which the Defendant offered RMFI Advisors ten basis points more in commissions for the sale of units of the RBC
PS Funds than for the sale of units of other RBC mutual funds and Third Party Funds;
(f) "Excluded Person" means the Defendant; the past and present parents, subsidiaries, affiliates, officers, directors,
senior employees, legal representatives, heirs, predecessors, successors and assigns of the Defendant;
(g) "RBC PS Fund" means refers to a mutual fund that is within the RBC Portfolio Solutions suite of mutual funds
including, but not limited to, RBC Select Very Conservative Portfolio, RBC Select Conservative Portfolio, RBC Select
Balanced Portfolio, RBC Select Growth Portfolio, RBC Select Aggressive Growth Portfolio, RBC Select Choices
Conservative Portfolio, RBC Select Choices Balanced Portfolio, RBC Select Choices Growth Portfolio, RBC Select
Choices Aggressive Growth Portfolio, RBC Managed Payout Solution, RBC Managed Payout Solution — Enhanced
and RBC Managed Payout Solution — Enhanced Plus;
(h) "RMFI Advisor" means an investment, financial, and/or retirement planning representative employed by, or
otherwise acting on behalf of, the Defendant.
Breach of Equitable Obligation
1. Did the Defendant owe to the Class Members a fiduciary obligation to comply with securities regulatory rules respecting
conflicts of interest and compensation of financial advisors?
2. Did the Defendant owe to the Class Members an equitable obligation to act fairly, honestly, and in good faith?
3. If the answer to (1) and/or (2) is yes, did the Defendant breach such fiduciary/equitable obligations by implementing
the Enhanced Compensation Arrangement? If so, when and how?
Breach of Contract
4. Did the terms of the Client Agreement preclude the Defendant from implementing the Enhanced Compensation
Arrangement?
5. If the answer to (4) is yes, did the Defendant breach the Client Agreement?
Unjust Enrichment
6. Has the Defendant been enriched by the Enhanced Compensation Arrangement?
7. If the answer to (6) is yes, have the Class Members suffered a corresponding deprivation?
8. If the answer to (7) is yes, is there a juristic reason for the enrichment of the Defendant?
Remedies
9. If the Defendant is found liable on any claims asserted by the Class Members, as set out in (1) to (8) above, what
remedies, including damages and/or equitable remedies, are the Class Members entitled to receive?
10. How should recoveries under each type of remedy be measured?
11. Can the amount of any monetary relief be determined on an aggregate basis? If so, what is the amount and what is the
appropriate method or procedure for distributing that amount to the Class Members?
Punitive Damages
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12. Should punitive damages be awarded against the Defendant?
Interest
13. Should the Defendant be ordered to pay an equitable rate of interest and/or pre-judgment and post-judgment interest
pursuant to the Court Order Interest Act? If so, what is the appropriate measure or amount of such interest?
Administration and Distribution
14. Should the Defendant pay the costs of administering and distributing the recovery? If so, what amount should the
Defendant pay?
Footnotes
1

Section 14(1) states that "a registrant must deal fairly, honestly and in good faith with the clients of the registrant."

2

The nature of the alleged fiduciary relationship was not made clearer in oral argument. Notwithstanding the assertion that "of course"
the plaintiffs were not asserting a per se fiduciary relationship, in oral argument, counsel for the plaintiff argued that "it is a per se
fiduciary breach to introduce a sales compensation agreement like this".

3

NI 81-105 contemplates that the same entity may be a distributor of its own funds and a participating dealer of third-party funds.

4

Dr. Cumming reviews the 10-year total annualized return of 13 RBC PS funds and compares it to the benchmark return. While most
of the RBC PS funds had a lower rate of return than benchmark, two of the RBC PS funds, the "RBC Managed Payout SolutionEnhanced Plus" and the "RBC Managed Payout Solution, Enhanced Adv", had a rate of return that was higher than benchmark.
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Swinton J.:
Overview
1
These reasons deal with two appeals heard at the same time. In Peter v. Medtronic Inc., the representative plaintiffs in a
certified class proceeding appeal the order of Perell J. dated September 29, 2009 (reasons issued October 20, 2009), in which
he ordered bifurcation of discovery and trial of two common issues relating to quantification of compensation for waiver of tort
from other common issues in a certified class proceeding.
2 In Robinson v. Medtronic, the representative plaintiffs in a class proceeding appeal the order of Perell J. dated October 20,
2009, in which he refused to certify the issue of punitive damages as a common issue, and he ordered bifurcation of discovery
and trial of two issues relating to quantification of compensation for waiver of tort.
3

Leave to appeal both orders was granted by Dambrot J.

Factual Background
The Peter Class Action

1

4 Medtronic is a multinational corporation that manufactures and sells medical devices and technology to treat heart disease
and vascular illness. The Peter class action deals with implantable defibrillators. It was certified as a national class proceeding
by Hoy J. in December 2007 [2007 CarswellOnt 7975 (Ont. S.C.J.)]. In the action, the appellants allege negligence, failure to
warn, waiver of tort and conspiracy against the respondents relating to the design, development, testing, manufacture, assembly,
licensing, marketing, distribution and sale of six types of implantable cardiac defibrillators. The allegations relate to defects in
the batteries that operate the defibrillators.
5
In the Peter action, the appellants seek over $550 million in damages. In the alternative, they seek an accounting and
disgorgement of revenues based on the doctrine of waiver of tort. Sixteen common issues were certified, including six related
to waiver of tort.
6
The appellants have sought extensive disclosure of financial documents in relation to the accounting and disgorgement
aspect of the waiver of tort issues. Some of this information is highly confidential, as it includes information about volume
discounts and rebate programs that would be of interest to the respondents' customers and competitors.
7
On a motion for directions brought by Medtronic, the motion judge bifurcated two of the issues related to waiver of tort
for purposes of discovery and trial. These two issues are:
11) If all or part of the Class can so elect [to have damages determined through an accounting and disgorgement of
the proceeds of sale of the defibrillators], in what amount and for whose benefit is such accounting to be made?
12) Is OHIP or any other provincial health insurer entitled to a portion of such accounting?
8
In his reasons, the motion judge acknowledged that as a general rule, a multiplicity of proceedings is to be avoided.
However, he noted that class proceedings are inherently an exception to this rule, although he was also aware of the caution in
Garland v. Consumers' Gas Co., [2004] 1 S.C.R. 629 (S.C.C.) (at para. 90) that litigation by instalments should be avoided.
9 Nevertheless, the motion judge concluded that this was "one of the extraordinary and rare cases where it would be fair and
just to have divided discovery and to bifurcate the common issue of the quantification of the amount of the waiver of the tort
claim" (at para. 21). He was of the opinion that it would be more efficient to determine liability on the basis of waiver of tort
before embarking on discovery of the quantification of disgorgement. In his view, the issue of quantification is distinct from
issues pertaining to the scope of waiver of tort and entitlement.
10 He noted that the law relating to waiver of tort is uncertain - for example, whether it is an independent cause of action or
only a choice of remedy after an actionable wrong has been proved. It is also uncertain whether it is available only for certain
tortious acts and not others.
11 The motion judge concluded that it was advantageous for all parties to determine the entitlement issue before quantification,
and time and expense will be saved through bifurcation. He also concluded that the respondents would suffer serious prejudice
if they had to disclose confidential and commercially sensitive business information at the common issues trial.
The Robinson Class Action
12
In this class proceeding, the appellants allege that the respondents were negligent in the design, testing, development,
manufacture and distribution of four models of defibrillator leads, and the respondents failed to warn the public about alleged
defects in the leads. The appellants also allege conspiracy to conceal the defects and seek relief on the basis of waiver of tort.
13
The motion judge certified 15 common issues relating to negligence, conspiracy, waiver of tort and subrogated claims
of provincial insurers and family members. However, he refused to include the following as a common issue: "Should one or
both of the Defendants pay punitive damages?" The motion judge also ordered bifurcation of the discovery and trial of two
common issues relating to the quantification of compensation for waiver of tort. With respect to that decision, he relied on his
reasons in Peter, supra.
2

14 With respect to the punitive damages issue, the motion judge relied on a detailed analysis of the decision of the Supreme
Court of Canada in Whiten v. Pilot Insurance Co., [2002] 1 S.C.R. 595 (S.C.C.) where Binnie J. for the majority set out the
principles governing the award of punitive damages (at paras. 94 and 123). The motion judge concluded that entitlement to
punitive damages could not be determined on a class-wide basis; rather, entitlement must await a determination of individual
issues relating to causation, harm and compensatory damages (Reasons, para. 167). He concluded (at para. 191):
There may be cases where at the common issues trial, the court is in a position to rationally and proportionately decide
the questions of whether a defendant should pay punitive damages to the class and the amount of those punitive damages.
In my opinion, however, this is not one of those cases.
The Standard of Review
15
A discretionary procedural decision of a case management judge, particularly in a class proceeding, is entitled to a high
level of deference. Therefore, with respect to the bifurcation order, the issue in this appeal is whether the motion judge erred
in principle or made a palpable and overriding error in his findings of fact (Housen v. Nikolaisen, [2002] 2 S.C.R. 235 (S.C.C.)
at paras. 3-7).
16
With respect to the decision not to include punitive damages as a common issue, an appellate court should also show
deference to the motion judge. In respect of certification motions, an appellate court should interfere only in matters of general
principle (Cloud v. Canada (Attorney General), [2004] O.J. No. 4924 (Ont. C.A.) at para. 39). As the Court of Appeal stated in
Cassano v. Toronto Dominion Bank, [2007] O.J. No. 4406 (Ont. C.A.) at para. 23, "legal errors by the motion judge on matters
central to a proper application of s. 5 of the CPA displace the deference usually owed to the certification motion decision".
The Bifurcation Decision
17
The motion judge had the authority to order bifurcation based on three different grounds, and he considered them all.
First, pursuant to s. 12 of the Class Proceedings Act, 1992, S.O. 1992, c. 6 ("CPA"), the court has a broad discretion to make any
order it considers appropriate respecting the conduct of a class proceeding "to ensure its fair and expeditious determination".
In doing so, the court may impose such terms on the parties as it considers appropriate.
18 Second, the court has inherent jurisdiction to order bifurcation (Elcano Acceptance Ltd. v. Richmond, Richmond, Stambler
& Mills, [1986] O.J. No. 578 (Ont. C.A.) at para. 10). In determining whether to make such an order, the court considers the
factors summarized by Nordheimer J. in Air Canada v. WestJet Airlines Ltd., [2005] O.J. No. 5512 (Ont. S.C.J.) at para. 31:
1. Are the issues of liability clearly separate from the issue of remedies?
2. Is there an obvious advantage to all parties by having the liability issues tried first?
3. Will there be a substantial saving of time and expense if bifurcation is granted?
4. Will the overall time frame of the proceeding be unduly lengthened by granting bifurcation?
5. Do the parties agree that bifurcation is appropriate?
19
Third, pursuant to rule 30.04(8), the court may order divided disclosure "where a document may become relevant only
after the determination of an issue in the action and disclosure or production for inspection of the document before the issue
is determined would seriously prejudice a party."
20
In the present case, the motion judge exercised his discretion to order bifurcation of the class members' entitlement to
claim an accounting and disgorgement of sales proceeds on the basis of waiver of tort from issues related to quantification. In
my view, he committed no error of principle in reaching his decision.

3

21 The law relating to waiver of tort is far from settled, as is evident from the discussion in the leading Ontario case, Serhan
Estate v. Johnson & Johnson, [2006] O.J. No. 2421 (Ont. Div. Ct.), leave to appeal denied. In that case, the Court held that it
was not plain and obvious that there is no cause of action known as "waiver of tort".
22
In Serhan, the defendants had argued that waiver of tort is not an independent cause of action, but rather a remedy that
may be sought after an actionable wrong has been committed. The plaintiffs argued that waiver of tort is a distinct cause of
action, not an alternative remedy for a claim in tort. A majority in the Divisional Court held the issue as to whether waiver of
tort is an independent cause of action should be determined on the basis of a full factual record (at para. 69).
23 The Court also commented on the uncertainty surrounding the availability of the remedy of disgorgement of profit, noting
that there was a "sustained debate about whether it is appropriate to award proprietary disgorgement for wrongdoing that has
not involved the appropriation of property previously held by the plaintiff" (at para. 123).
24 It is in the context of uncertainty about the scope of waiver of tort that the motion judge made his decision on bifurcation
of the liability issues from quantification.
25
The appellants argue that the bifurcation order is a collateral attack on the certification order. I disagree. The motion
judge's order does not remove the quantification issue from the list of common issues. Rather, the motion judge has exercised
his discretion to modify the litigation plan in order that there can be a fair and expeditious determination of the proceeding.
26
Other class proceedings judges have ordered bifurcation of certain issues. See, for example, Markson v. MBNA Canada
Bank, a decision of Cullity J. on October 26, 2009 (bifurcation of the central legal issues, including liability and the possibility
of an order for restitution or an award of damages, from detailed disclosure relating to the amount of damages or restitution),
and Andersen v. St. Jude Medical Inc., 2010 ONSC 77 (Ont. S.C.J.), a decision of Lax J. ordering bifurcation of discovery and
trial of the common issue relating to the quantification of compensation for waiver of tort (at para. 27).
27 In exercising his discretion pursuant to s. 12 of the CPA, the motion judge is required to keep in mind the underlying policy
objectives of that Act, including expeditious access to justice and judicial efficiency. Here, the motion judge noted that class
proceedings are inherently bifurcated and concluded that it would be more efficient, expeditious and less costly to bifurcate the
liability and quantification issues relating to waiver of tort.
28
In coming to his decision, he applied the factors from WestJet, supra. He concluded that entitlement to elect waiver of
tort is independent and severable from the amount of an accounting or disgorgement arising from the waiver of tort claim. In
my view, he correctly concluded there is a key threshold issue to be determined in relation to waiver of tort - namely, when is
it that there has been a breach of a legal obligation giving rise to a claim to compensation in waiver of tort.
29
There is no merit to the appellants' argument that bifurcation will deprive the court of the full factual record needed to
determine the waiver of tort claim. Given the facts of this case and the pleading, there is no need for extensive disclosure of
the financial information sought at this stage of the proceeding.
30
The motion judge also concluded that the appellants would be unable to make an informed decision whether to elect a
disgorgement remedy without the ability to compare the value of compensatory damages. Such damages can only be determined
in this case after individual trials on causation and liability.
31
The appellants have made arguments that the time frame for the proceeding will be lengthened, and emphasized the
vulnerability of class members because of their age and state of health. However, the motion judge concluded that bifurcation
will advance the trial process while the discovery relating to quantification would delay the process. In effect, the appellants ask
this court to weigh the factors in favour of and against bifurcation and substitute our decision. That is not our task on this appeal.
32
The decision of the motion judge was a reasonable one, based on a consideration of the factors in WestJet, as applied
to the facts and pleadings in this case. Moreover, the motion judge made a finding that there would be serious prejudice to the

4

respondents if discovery were not divided, given the potential impact on the respondents' competitive position. The appellants
have not established any palpable and overriding error in the finding made by the motion judge.
33

For these reasons, I would not give effect to this ground of appeal in either Robinson or Peter.

Punitive Damages as a Common Issue
34
The appellants also seek to overturn the motion judge's refusal to include punitive damages as a common issue when
he certified the Robinson proceeding under the CPA.
35
The starting point for analysis of this ground of appeal must be the Whiten decision, supra. In that case, the Supreme
Court of Canada emphasized that punitive damages are the exception, rather than the rule. The Court made it clear that "punitive
damages should be assessed in an amount reasonably proportionate to such factors as the harm caused, the degree of misconduct,
the relative vulnerability of the plaintiff and any advantage or profit gained by the defendant". They are to be awarded only when
misconduct would otherwise not be punished or where other penalties, including compensatory damages, are insufficient to
accomplish the objectives of retribution, deterrence and denunciation. Finally, they are to be awarded in an amount "no greater
than necessary to rationally accomplish their purpose" (at para. 94).
36
The appellants suggested that these passages do not reflect the governing legal principles for the award of punitive
damages since they are found in a description of the content of a jury charge on that issue. However, these principles also apply
in a non-jury context (see Sylvan Lake Golf & Tennis Club Ltd. v. Performance Industries Ltd., [2002] 1 S.C.R. 678 (S.C.C.)
at paras. 77-78).
37
The motion judge reasonably held that a trial judge would be unable to rationally and appropriately consider punitive
damages without knowing the amount of compensatory damages as well as the degree of misconduct, the harm caused, and
the availability of other remedies. This is consistent with what the Supreme Court said above at para. 94 of its reasons, as well
as at para. 123. In this class proceeding, causation, liability and the quantum of compensatory damages will not be determined
at the common issues trial. Therefore, the motion judge correctly concluded that entitlement to punitive damages cannot be
determined at the common issues trial.
38
Counsel for the appellants asserts that the present decision departs from a large number of cases in which entitlement
to punitive damages has been included in the common issues, arguing that this case is having a "profound impact" on class
proceedings. However, it is apparent that each case turns on its own facts. In McKenna v. Gammon Gold Inc., 2010 CarswellOnt
1460 (Ont. S.C.J.), the issue of punitive damages was held to be a common issue, while in Ramdath v. George Brown College
of Applied Arts & Technology, [2010] O.J. No. 1411 (Ont. S.C.J.), entitlement to punitive damages was not a common issue. In
contrast, in Andersen v. St. Jude Medical Inc., [2010] O.J. No. 8 (Ont. S.C.J.), the trial judge ordered bifurcation of the issues of
liability for and quantification of punitive damages. However, the following common issue is to be determined in the common
issues trial: "Does the defendants' conduct merit an award of punitive damages?"
39
I note that Chief Justice McLachlin in Rumley v. British Columbia, [2001] 3 S.C.R. 184 (S.C.C.) observed that "the
appropriateness and amount of punitive damages will not always be amenable to determination as a common issue" (at para. 34).
In that case, liability was based on allegations of systemic negligence. Therefore, the issue of punitive damages was appropriately
a common issue.
40
In the present case, liability to class members in negligence or conspiracy will not be determined until the trials
to determine the individual issues. The motion judge correctly applied the principles from Whiten when he concluded that
entitlement to punitive damages could not be determined until after the individual trials to determine causation and the quantum
of compensatory damages. Therefore, he made no error in principle in rejecting punitive damages as a common issue.
Conclusion
41

For these reasons, the Peter and Robinson appeals are dismissed.

5

42
Counsel for the appellants suggested that if they were to succeed on the appeals, costs of $15,000 would be appropriate
for each appeal. Given the success of the respondents, they shall have costs of $30,000 inclusive of GST and disbursements.
Appeals dismissed.
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J.D. Rooke A.C.J.Q.B.:
I. Introduction and Overview
1
The proposed representative plaintiff, Dione Setoguchi (Setoguchi), and members of the proposed national 1 class, were
users of or drivers for the online transportation services provided by the Defendants (collectively, Uber). This proposed class
proceeding flows from a hacking, by third parties or "unauthorized external actors" (Hackers 2 ), of Uber's storage of class
members 3 personal information (PI) 4 or personal data (PD) (collectively Personal Data (PD)), in 2016 (2016 Hack). Setoguchi
argues that Uber failed in its "contract, common law and statutory obligations to protect the personal [data] ... and [to] ensure
it is not accessed by unauthorized parties", seeking personal and punitive damages as a result.
2 The real issue in this case is whether, assuming otherwise provable causes of action liability (contract, negligence, breach
of statute, etc.), and compliance with the requirements for certification under s. 5(1) and (2) of the Class Proceedings Act, SA
2003, c. C-16.5 (Act), there must be, and is, "some evidence" of or "some basis in fact" 5 for any real resulting common harm,
loss or damage 6 from the alleged common law or statutory breaches. In relation to negligence, Counsel for Uber explained it
this way (TR20-85/30-38), relating to the characterization by Counsel for Setoguchi that:
... breach of the standard of care equals liability without any consequent loss. [However]... no common issues can be
certified because if that element of consequent harm is not present, the tort cannot be made out for any individual, much
less for the class as a whole.
3 Uber argues (TR21 - 1/35-7) that there must be proof of harm or loss for a successful action in negligence, see: Mustapha
v. Culligan of Canada Ltd., 2008 SCC 27 (S.C.C.) at para 3; Sun-Rype Products Ltd. v. Archer Daniels Midland Co., 2013 SCC
58 (S.C.C.), at para 75; and discussion at TR20 - 87/14-28. The same can be said for many other statutory claims: 2038724
Ontario Ltd. v. Quizno's Canada Restaurant Corp. (2008), 89 O.R. (3d) 252 (Ont. S.C.J.) (Quizno's OSCJ) at para 106.
4 Setoguchi asserts that in contract there is no requirement of proof of harm, loss, or resulting damages: Costigan v. Ruzicka,
1984 ABCA 234 (Alta. C.A.) at para. 17; Quizno's OSCJ at para 106 (where only nominal damages were sought), as affirmed,
on this point, at 2038724 Ontario Ltd. v. Quizno's Canada Restaurant Corp. (2009), 96 O.R. (3d) 252 (Ont. Div. Ct.), (Quizno's
CA) at para 84; and Fantl v. Transamerica Life Canada, 2013 ONSC 2298 (Ont. S.C.J.) at para 126.

1

5 Uber says alternatively, absent evidence of actual loss or harm, this application for certification must be used as a "meaningful
screening device", and, with the Court exercising its "concomitant gate keeper function", certification must be denied. In oral
argument (TR20 - 83/11 - 84/5, relying on Pro-Sys Consultants Ltd. v. Microsoft Corp., 2013 SCC 57, [2013] 3 S.C.R. 477
(S.C.C.), quoting from Hollick v. Metropolitan Toronto (Municipality), 2001 SCC 68, [2001] 3 S.C.R. 158 (S.C.C.)), Counsel
for Uber related this to the facts of this case.
6

To elaborate on these issues and positions, Setoguchi acknowledges (Setoguchi Brief, para 4; see, similarly, para 55) that:
... there is some uncertainty as to what exactly was accessed in the 2016 Hack, it is believed that the accessed information
included at least names, email addresses, telephone numbers, encrypted passwords, user IDs, user ratings, some geolocation
information and in the case of [Uber] drivers, driver's licence information, driver ratings and payment statements." 7
[Emphasis Added]

7

Uber responded, in detail (Uber Brief, paras 3 - 8) that the PD:
... was primarily non-private personal information 8 - names, phone numbers and email addresses ... that is otherwise
readily revealed by many people in their day-to-day participation in the world of electronic commerce.
It has been over three years since that criminal incident 9 . There is no evidence of any confirmed case of fraud, identity
theft 10 or other economic loss to any Canadian as a result.
... Ms. Setoguchi's ... PI is certainly personal, but it is not private. [Emphasis in the original].
... Canadian Courts 11 have questioned the utility of certifying cases in the absence of evident economic losses. Here ...
the question of whether any Class Member has suffered a compensable (non-economic) loss is either 'no', or would require
an individual consideration of each [class member's] response to the breach. 12 Moreover, regulatory investigations and
penalties 13 against Uber have already advanced the goal of behavioural modification 14 . Under the 'practical cost-benefit
approach' and consider[ing] the impact of a class proceeding on Class Members, the defendants, and the court', there is no
meaningful purpose in certifying this action, which involves such benign 15 PI.
The role of certification as a "meaningful screening device", and the Court's concomitant 'gate keeper function', is thus as
important as ever in considering the utility of privacy breach class actions.
[Emphasis added throughout, except where noted.]

8
Supporting reference is made by Uber to: Hollick v. Metropolitan Toronto (Municipality), 2001 SCC 68 (S.C.C.) at para
30; Pro-Sys at paras 103-4; and Soldier v. Canada (Attorney General), 2009 MBCA 12 (Man. C.A.), at para 21.
9 Uber also referenced (TR20 - 81/31 - 82/32) Kaplan v. Casino Rama, 2019 ONSC 2025 (Ont. S.C.J.) at para 62, relying on
Broutzas v. Rouge Valley Health System, 2018 ONSC 6315 (Ont. S.C.J.) and Grossman v. Nissan Canada, 2019 ONSC 6180
(Ont. S.C.J.), to illustrate that there is no cause of action in negligence for the disclosure of non-private personal information:
The scope and content of the applicable duty and standard of care depends on the sensitivity of the personal information that
has been collected. It is important to remember ... that not all personal information is necessarily private or confidential:
Generally speaking, there is no privacy in information in the public domain, and there is no reasonable expectation in
contact information, which is in the public domain, being a private matter. Contact information is publicly available
and is routinely and readily disclosed to strangers to confirm one's identification, age, or address.

2

10
In Kaplan, Belobaba J. found, at para 6 (see Counsel for Uber's submissions at TR20 - 86/14-33), that there was
worry about the hack, but, in denying certification, he found that "there is no evidence that any of [the proposed representative
plaintiffs] sustained any compensable financial loss or psychological harm as a result of the hacking episode...". Here, Uber
urges (TR21-33/7 - 10) that there is no chance of loss following the Hack because the "personal information would have been
in the public domain anyway". Moreover, I find here that not only is there no evidence of harm or loss, there is evidence that
there is no harm or loss.
11
Further, at para 30 of Kaplan, Belobaba J. notes that "the defendants' failure to prevent the cyber-attack is not a 'misuse'
of confidential information within the meaning of the breach of confidence tort. So, it is doomed to fail."
12 In Rogers & Rogers Inc. v. Pinehurst Woodworking Co., [2005] O.J. No. 5297 (Ont. S.C.J.) at paras 82-3 (see also Uber's
arguments at TR21-10/3-22), Perell J. said that information is not confidential if it is public knowledge and is not secret. It
would therefore seem logical, based on this proposition, to deny certification. However, Uber faces two additional issues, as
alluded to above.
13 First (see Hollick in reference to Taub v. Manufacturers Life Insurance Co. (1998), 40 O.R. (3d) 379 (Ont. Gen. Div.), all
that Setoguchi is required to do at the certification stage is to allege a complete cause or causes of action, including alleged harm
or loss resulting, as she has done. That is, even without providing any actual evidence of harm or loss, as proof of the allegations
is deemed (for this purpose) to be established to maintain a valid cause of action, and s. 5(1)(a) of the Class Proceedings Act,
SA 2003, c.c — 16.5 (Act) is deemed satisfied as a pre-requisite for certification, as I held in Eaton v. HMS Financial Inc., 2008
ABQB 631 (Alta. Q.B.) at para 27 (although evidence of harm was much clearer there than here). Thus, evidence to support
the requirement of loss or harm, in the class proceedings context, is normally left for the common issues trial 16 . Nevertheless,
and contrary to this promise, as Martin J. said, s. 5(1)(a) has as its purpose, "to winnow out actions which are clearly frivolous
or manifestly unfounded": Kristal Inc. v. Nicholl & Akers, 2006 ABQB 168 (Alta. Q.B.) at para 85. In essence I believe this is
"gate keeping", which I suggest can only be met by determining whether there is any evidence of harm or loss. Later, in Andriuk
v. Merrill Lynch Canada Inc., 2013 ABQB 422 (Alta. Q.B.) at para 68, she put this into perspective:
The question is whether the pleadings disclose a supportable cause of action assuming the facts pleaded to be true.... A
cause of action will be disclosed if the facts pleaded could possibly be considered to entitle the plaintiff to a legal remedy;
conversely, if it is plain and obvious that the facts are incompatible with an entitlement to a remedy, or insufficient for that
purpose so that the plaintiff has no chance of success, then a cause of action will not be disclosed.... [Emphasis added.]
Still later in Andriuk, after further analysis, Martin J. found (at para 108) that certification was not justified when lack of
proper pleadings combined with other missing factors, such that "... the pleadings as a whole do not provide properly detailed
statements of the material facts to form the proper basis for these claims". [Emphasis added.]
14
Second, as opposed to finding evidence to support the cause of action, the test for "some basis in fact" for actual loss or
harm is, I find, normally (outside the gate keeping function) only relevant under class proceedings law to the common issues
under s. 5(1)(c). Thus, in the alternative, if there is to be any exercise of a "meaningful screening device" or any "gate keeper
function" herein, the Court is forced to engage in the analysis of all the relevant requirements under s. 5(1) of the Act.
15
Of those factors, one is clearly established: an identifiable class of 2 or more persons — s. 5(1)(b). Another is not really
in serious issue: representative plaintiff, with a plan for proceeding and no conflicts — s. 5(1)(e). That leaves the issues of: the
substance of the alleged causes of action (aside from the issue of harm or loss) — s. 5(1)(a); common issues, which although
I believe they are generally conceded, I will have some comments thereon — s. 5(1)(c); and, perhaps most important, whether
a class action would be the "preferable procedure for the fair and efficient resolution of the common issues", under s. 5(1)(d),
as modified by s. 5(2) of the Act.
16

I will come back to examine these elements, but first it is necessary to further clearly delineate the background facts.

II. Background Facts
3

17
In October 2016 (the precise date of which is known to Uber — Setoguchi Brief, para 54), Uber was the subject of an
attack by Hackers, who illegally accessed electronic PD, collected and stored in the "cloud" by Uber. Setoguchi alleges:
• After accessing the PD, the Hackers made a ransom demand of Uber in 2016;
• Uber was able to identify 2 Hackers (whom Setoguchi calls "cyber-criminals");
• Uber did not notify any of the class members, regulators (required under s. 10.1(3) of the PIPEDA 17 , "if it is reasonable
in the circumstances to believe that the breach creates a real risk of significant harm to the individual" — similarly under s.
34.1(a) of and the Personal Information Protection Act, SA 2003, c P-6.5 (PIPA)), or police for over a year; instead paying
the 2 Hackers $100,000, on the promised "guarantee" that they would destroy 18 the PD, and;
• The class only learned of the Hack in November 2017 after it was discovered by third parties and exposed in the media 19 .
18
Setoguchi argues (Setoguchi Brief paras 4 - 6) that there are no assurances that the information was destroyed, that the
word of the two criminals (identified at TR20-32/38-40) is not reliable, and that there is allegedly a third Hacker somewhere
out there (TR20- 32/3-34/4; TR20 - 58/17-59/24). However, there is also no evidence that hacked PD was not destroyed indeed
it is the contrary, as there has apparently been none discovered in 4 years.
19

Uber referenced a similar issue in Kaplan at para 13 (substantially repeated at para 21), where certification was denied:
The suggestion that additional information may have been stolen and could still be posted online by the hacker or his
associates in the months or years ahead is plausible but not persuasive. Given the passage of two-and-one half years
[here it has been over 4], ... it is more likely than not that the risks of any informational misuse from the ... hacking
episode are minimal to non-existent. And, if any additional information is posted and misused in the months ahead, causing
compensable monetary loss or psychological harm, [it's at that point in time that] a class action can be commenced. In
other words, there is no need to be concerned at this time about possible future claims.

See also, to the same result: Beck v. McDonald, 848 F.3d 262 (U.S. C.A. 4th Cir. 2017) (Uber Authorities, Tab 17) at p. 12 - note
also, from p. 13, that, in the US, mitigation and prophylactical (to ease fear of future harm 20 ) expenses do not qualify as harm.
20
Similarly, here, to what was noted above in Kaplan, if the hacked data is somehow found in the future, and there is any
real evidence of resulting harm or damage, that would be the basis for a new cause of action — one with more substance than
the mere speculation on this record 21 , and would not be a claim caught by the provisions of the Limitations Act, RSA 2000,
c. L - 12, based on the discoverability principle.
21
In her Reply Brief (paras 22-3), Setoguchi argues the claim here is for current, not future harm, and that, of the Uber
privacy cases in Schedule "B":
... most cases involving data breaches have focused on the post-breach harm, and have largely ignored the permanent and
irreparable loss of control over a collection of personal information. None of the cases cited by Uber have focused on the
first instance of loss 22 ... Consequently, none of the cases have stated that such loss is not capable of being actionable.
"[Emphasis added].
In reply oral argument, Setoguchi's Counsel also noted (TR21 - 57/36-41) that the privacy cases referenced in Uber's Schedule
B were certification (or settlement) cases, not "merits determination by the courts", at a common issues trial.
22
Ultimately there must be some evidence, and at any common issues trial, real proof of actual harm, whether of first
instance loss or post-breach enhanced loss. Absent that proof at the common issues trial, this case cannot succeed. However,
on this record, I find that there is no evidence of even the first loss, never mind post-breach or enhanced loss. This leaves only
a common law presumption, based on adequate pleadings, for cause of action purposes in class proceedings that there has been
4

some harm or loss 23 . In the face of no such evidence, and in the spirit of Hryniak v. Mauldin, 2014 SCC 7 (S.C.C.), I believe
that it is time for the Court to take its gate keeping function seriously, and end this litigation as a class proceeding now, leaving
Setoguchi or any other member of the class to pursue a personal action if they so wish.
23
Put another way, there appears to be no evidence of actual first instance or post-breach harm that would forecast some
success in a class proceeding after the common issues trial. There is only speculation about a future possibility of loss or harm.
Were this case to be certified at this stage, it would go to trial in the mere hope that evidence of loss or harm might at some
point arise. Paradoxically, this is exactly the point made by Setoguchi (Setoguchi Brief, para 23), namely that:
There is a fundamental difference between speculating one will suffer loss in the future [my point above], and stating
one has already suffered loss [I find no such evidence in this case, only a common law presumption] as a result of the
information being acquired by criminals.
24
To add to this, Uber asserts (Uber Brief, paras 14 - 16) that the PD "did not contain any useful information for hackers,
or for purchasers of stolen data". Specifically:
The Plaintiff has not contested the evidence ... that the [PD] did not include payment credit card numbers 24 , bank account
numbers, social security numbers, date of birth or similar government or tax identifiers. 25 (Emphasis in the original)
... As to ... passwords that were included in the [PD], [the evidence is] that those passwords were very strongly encrypted
and it would be "computationally infeasible" to access them in unencrypted form. The Plaintiff has not contradicted that
evidence.
25
With this background, I will look at the resulting issue(s), summarize the decision to which I have come, and provide
the analysis that has led to my conclusions.
III. Issue(s)
26
Uber says the following about the only real issue in the proposed class proceeding (Uber Brief, para 13): "The
predominating contested fact is whether or not [class members] have suffered any compensable harm resulting from the 2016
Data Incident. The Plaintiff says they have; Uber says they have not."
27
However, beyond that, absent consideration of all the pre-requisites in s. 5 of the Act (to which I will return, at least
somewhat, and in the alternative), for the reasons set out above, in my mind, there remains only issues about the establishment
of proper causes of action and the determination of preferable procedure — with some findings made in the alternative.
IV. Summary of Decision
28
I find that Setoguchi has not provided any evidence of class-wide harm, only pleadings of same. More specifically, on
this record, I not only find no evidence of any actual harm or loss, but do find evidence of no actual harm or loss, in relation
to the common law or statutory breaches, including what is called "significant harm" in PIPEDA, s. 10.1(7) and (8).
29 More specifically, I find that Setoguchi has provided no evidence, on this record, to show a breach of any truly confidential
information, or either "first loss" (at the time of or directly related to or coincident with breach) or any of "additional loss",
"consequential loss", "future loss", "enhanced loss", or any otherwise categorized significant consequential losses following
the Hack and resulting alleged breach(es) 26 . This alone may not be sufficient to deny certification, because of what may have
become (in retrospect) a flawed legal presumption of deemed fact by pleading, in the context of class actions. Nevertheless, I do
find, in all the circumstances, that Setoguchi has not established that a class proceeding is a preferable procedure on this record.
30

The result is that certification is denied on the application before the court.

V. Analysis — General

5

31

I will analyze some general issues that relate to this case, and then return to some of the certification criteria under the Act.

A. Screening Process
32

At para 103 of Pro-Sys, Rothstein J. stated (quoted, in part, by Counsel for Uber at TR20 - 83/18 - 34):
... it has been well over a decade since Hollick was decided 27 , and it is worth reaffirming the importance of certification
as a meaningful screening device. The standard for assessing evidence at certification does not give rise to "a determination
of the merits of the proceeding" (CPA, s. 5(7)); nor does it involve such a superficial level of analysis into the sufficiency
of the evidence that it would amount to nothing more than symbolic scrutiny. [Emphasis is added.]

33 Put in other words, it seems to me that, if the "screening process" is to be "meaningful", without determining the full legal
and substantive merits of the litigation, including whether all elements of the Act to establish certification have been met, there
must be some evidence or basis in fact for loss or damage. The standard must be lower than the actual proof on a balance of
probabilities necessary at a common-issues trial (TR20-17/1-3), but the Representative Plaintiff must demonstrate at least some
meaningful substance to the case before certification should be granted. It surely cannot be merely that, in effect, one needs only
to speculate at the certification stage, only "establish [loss or damage] at the common issues trial" (TR20-12/9-29; 20/22-28),
undoubtedly seeking a settlement in the interval. This is the substance of why certification must and does fail in this case.
34
The best evidence on this record is that, at most, the only information taken by the Hackers was name, physical/mail
address, and/or email, address or location (perhaps) (TR20 - 74/35) and (mobile) phone number of the customer. There is no
evidence of any of this data having been released beyond the Hackers in the four years since the Hack.
35

As Uber argues, in essence, and I find, in this era there is a need to weed out claims that run afoul of the "plain and

obvious assessment" of Hunt v. T & N plc, [1990] 2 S.C.R. 959 (S.C.C.) at para 980 28 , where there is no real substantial (non de
minimus) or meritorious basis for the claim, and especially, post-Hryniak 29 , where "the role of certification [is] a 'meaningful
screening device' and the Court has a concomitant 'gatekeeper function'...". This function is important to stop the arguments of
"full debate" 30 of possibilities where there is no apparent substance.
36
On the contrary, Setoguchi's thesis or theory (TR20 - 9/22-25; see also TR20-11/29-31 and TR20 -12/35-8) seems to
be that evidence of hackers having taken non-confidential information, without some evidence of actual compensable loss or
harm, should nevertheless result in certification, on the basis of the presumption of merit to a cause of action that is properly
pleaded. If that were to be a view that is maintained by the courts, it would lead to certification in almost any case, no matter
the importance of it — the message would be that you do not need to search for evidence of harm or loss, but merely need hire
a "good pleader" to cover all of the pleadings required to this end, regardless of the substance.
37 My answer is that I believe that there must be some evidence or basis in fact in support of real (not de minimus) compensable
harm or loss, leading to a claim that is at least arguable, and that certification should indeed must not be allowed without it.
Otherwise, a class proceeding could be a mere "fishing trip" based on speculation, without any evidence of fish being present.
38
Counsel for Setoguchi acknowledges (TR 20-12/38-13/10), the Courts don't compensate for fear 31 . At its best this is
only about a case of fear of possible unknown future harm, and nothing more.
B. Merits Test
39
My finding might seem to some to suggest that I am getting into a merits test 32 (prohibited by Hollick at para 16)
and speculating that the action, if certified, would not be successful, but it is not that simple. It is not just that the proposed
class proceeding would be unsuccessful, absent some prospect of actual resulting harm for any breach where liability is found,
but rather that, even if the class proceeding were successful for baseline or nominal damages only, the reward would be de
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minimus and in fact, negative in the context of judicial economy and to access to justice: Williams v. Mutual Life Assurance
Co. of Canada, [2003] O.J. No. 1160 (Ont. C.A.), at para 54.
40
Hollick at para. 22, requires a proposed representative plaintiff to "come forward with sufficient evidence to support
certification" (emphasis added). Later, at paras 25-26, McLachlin C.J., for the Court, referenced Taub, as follows:
In Taub ... the representative sought to bring a class action on behalf of the residents in her apartment building, alleging
that mould in the building was exposing the residents to health risks. The representative provided no evidence, however,
suggesting that the mould had been found anywhere but in her own apartment. The Court wrote (at pp. 380-81) that
"the [Act] requires the representative plaintiff to provide a certain minimum evidentia[ry] basis for a certification
order" [emphasis added in Hollick]. While the [Act] does not require a preliminary merits showing, "the judge must be
satisfied of certain basi[c] facts required by s. 5 of the [Act] as the basis for a certification order."
I agree that the representative ... must show some basis in fact to support the certification order.... In my view, the class
representative must show some basis in fact for each of the certification requirements set out in s. 5 of the Act, other than
the requirement that the pleadings disclose a cause of action. That latter requirement is of course governed by the rule
that a pleading should not be struck for failure to disclose a cause of action unless it is "plain and obvious" that no claim
exists.... (Underlining emphasis added in these Reasons.)
Here, I find that the record shows that it is plain and obvious that no real claim exists.
41 From this we can see that there is a real issue as to the applicability of "some basis in fact" or "some evidence" (as above,
"a certain minimum evidentiary basis"), and when each arises in certification proceedings.
42
This conflict between some evidence and some basis in fact was analyzed further by Rothstein J. in Pro-Sys, at para
100 as follows:
The Hollick standard of proof asks not whether there is some basis in fact for the claim itself, but rather whether there is
some basis in fact which establishes each of the individual certification requirements. McLachlin C.J. did, however note
in Hollick that evidence has a role to play in the certification process. She observed that ... [it is] clearly contemplate[d]
that the class representative will have to establish an evidentiary basis for certification (para. 25). (Emphasis added.)
43
Thus, Pro-Sys also supports the Hollick principle (para 25) that the Act "requires the representative plaintiff to
provide a certain minimum evidentia[ry] basis for a certification order" (emphasis in the original). Accordingly, there are two
requirements: evidence and some basis in fact — the latter tending to be at a more minimum level of proof, because, while,
"the representative of the asserted class must show some basis [some evidence] in fact to support the certification order", it is
something less than an "assessment of the merits of the claims" which is prohibited at certification. However, as noted above,
apparently following the traditional law of what is required to maintain a pleading from being struck as showing no cause
of action, Hollick at para 25 adds as: "some basis in fact for each of the certification requirements set out in s. 5 of the Act,
other than the requirement that the pleadings disclose a cause of action". [Emphasis added.]. Does this mean that absolutely
no evidence of loss or harm is required? It seems that Setoguchi's Counsel believes so, on the basis of the current law. That
concept, I believe, is too open and the subject of potential abuse, in the absence of some gate keeping function, especially in
the context of certification of a class action. One should not be able to obtain certification only on speculation as to possible
evidence of harm or loss and a carefully worded pleading. If that is not the principle that can now be carried forward based
on this case, perhaps it will be in future cases.
44

Additionally, at para 104 of Pro-Sys, Rothstein J. stated (quoted, in part by Counsel for Uber at TR20 - 83/18 - 34):
In any event, in my respectful opinion, there is limited utility in attempting to define "some basis in fact" in the abstract 33
. Each case must be decided on its own facts. There must be sufficient facts to satisfy the applications judge that the
conditions for certification have been met to a degree that should allow the matter to proceed on a class basis without
foundering at the merits stage.... (Emphasis added.)
7

45 Here, Setoguchi has, I find, only shown that the PD includes name, address (street and/or email?) and mobile phone number
— information that is no more private (subject to changes in technology) than was included in typical telephone directories of
the past. Thus, I find that she has provided no evidence of actual harm or loss, even assuming liability for any common law
or statutory breach is found.
46
While perhaps limited to matters beyond "cause(s) of action", Pro-Sys has kept the rationale of "some evidence" and
"some basis in fact" in Hollick alive as a meaningful screening device: paras. 100 and 102. In the latter para (case references
omitted) Rothstein J. explained what some evidence or some basis in fact means:
The Hollick standard has never been judicially interpreted to require evidence on a balance of probabilities.... The "some
basis in fact" standard does not require that the court resolve conflicting facts and evidence at the certification stage. Rather,
it reflects the fact that at the certification stage "the court is ill-equipped to resolve conflicts in the evidence or to engage
in the finely calibrated assessments of evidentiary weight.... The certification stage ... focuses on the form of the action in
order to determine whether the action can appropriately go forward as a class proceeding....".
47
As to cases such as this, where liability, considered alone, may otherwise be a matter to go forward to certification, the
failure to provide some evidence — or basis in fact — for an actual loss to be established on a class-wide basis, may result in a
denial of certification, as it did in Hollick, as interpreted by Rothstein J., in Pro-Sys, at para 139. See a restatement of the current
law on this issue by Hall J., in Walter v. Western Hockey League, 2017 ABQB 382 (Alta. Q.B.) at paras 12 and 13.
48
Uber makes other lengthy submissions relevant to merits determination (Uber Brief, paras 22 - 27 — footnotes in this
section, as modified, are substantially from the Defendants Brief):
In Microsoft [Pro-Sys] ... the Supreme Court of Canada emphasized that certification must still be a "meaningful screening
device", and that "some basis in fact" (i.e., some evidence from the Plaintiff) is required to show the certification criteria
are met.... [Quoting paras 103-4 of Pro-Sys (above)]
This is consistent with the fact that "[d]enial of class status... does not defeat the claim", but "merely places the plaintiffs in
the position of any litigant who comes before the court in [an] individual capacity". 34 Further, "converting an ordinary piece
of commercial litigation into a class proceeding may be seen by some observers simply as an in terrorem strategy to try to
force a settlement". 35
It is therefore important that plaintiffs come forward with sufficient evidence to justify invoking the scale and complexity
of the class action procedure. Otherwise, "the certification criteria would be argued in the air". 36
In this respect, the "party seeking certification of a class action bears the burden of showing some basis in fact", and a
"defendant can lead evidence 'to rebut the inference of some basis in fact raised by the plaintiff's evidence'". 37 The class
representative is required to "present sufficient evidence to support certification and... allow the opposing party to respond
with its own evidence". 38
Even if such evidence relates to the merits, it will be admissible so long as it also bears on the requirements for
certification. 39 Moreover, the Court is not prevented from weighing the Plaintiff's evidence, or relying on the evidence of
Uber, provided they do not directly conflict. In Dine v Biomet Inc, the Ontario Superior Court held:
The Supreme Court seems to draw a distinction between three situations: [1] weighing the plaintiff's evidence in its
own right; [2] weighing the plaintiff's evidence while considering evidence brought by the defence to fill gaps in the
record on matters not directly addressed by the plaintiff, and relying on this defence evidence to find the plaintiff
failed to establish "some basis in fact"; and [3] weighing the plaintiff's evidence against directly contradictory
evidence from the defence.
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... [T]he first two assessments are appropriate.... 40
In sum, as stated by the Supreme Court in Sun-Rype ..., the Court should not "lower the evidentiary standard necessary to
satisfy the criteria at the certification stage from some basis in fact to mere speculation". 41
[Emphasis added throughout, except where otherwise noted].
C. Privacy Class Actions
49 Counsel for Setoguchi argued (TR 20 4/25 - 33) that "the courts have struggled with the development of privacy cases and
the decisions have lagged behind technological development". That may be true, but this is not the case in which to engage in
a definitive analysis of the matter. To the extent that "the courts have struggled", no matter the reason, to protect the security of
truly private confidential information, I believe that the real issue is the ability to separate "token", or "nominal", or "baseline"
cases where there is no evidence of real harm or loss, from cases where there is actual harm or loss. I consider this case to be,
at best, an example of the former.
50
As noted above, Uber's Brief includes a section (paras 28 - 32) on "Privacy Class Actions in Canada", and attaches
a Schedule "B", identifying different categories of privacy class actions, including 11 cases of Data Breaches by External
Actors. 42 Of these (leaving aside settlements 43 ), only two have been certified. One of these is/was under appeal at the time
of argument herein. Uber asserts that a review of the cases in Schedule "B", "reveals that in privacy class actions, the specific
context is paramount to the decision whether to certify", noting that "no Canadian Court has ever certified a data breach class
action that concerned the disclosure of the same or similar type of benign or public information at issue in this case, ie. name,
email address and phone number".
51

Uber categorizes these as a fourth category of "data breach" cases within the broader rubric of "privacy breach cases",

namely as Data Breaches by External Actors: Jones v. Tsige, 2012 ONCA 32, 346 D.L.R. (4th) 34 (Ont. C.A.) 44 , where, Uber
argues, certification depends on the "sensitivity of the information accessed, and the impact to Class Members of dissemination".
It is clear from Jones (see paras 71 and 72) that harm will arise only: with regard to "the invasion [that is] highly objective
causing distress, humiliation or anguish"; "proof of harm to a recognized economic interest is not an element of the cause
of action"; "from deliberate and significant invasions of personal privacy"; and "individuals who are sensitive or unusually
concerned about their privacy are excluded".
52 Relying on Grossman at para 10 and R. v. Marakah, 2017 SCC 59, [2017] 2 S.C.R. 608 (S.C.C.) at para 32, Uber asserts
that "... here, the Data "cannot fairly be described as private information", nor is it "information which tends to reveal intimate
details of the lifestyle and personal choices of the individual." I agree, and in particular find that there is no evidence or basis
in fact that any class member had, or would have had, any reasonable expectation of privacy in the subject information: see
PIPSC v. Canada (Revenue Agency), 2014 SCC 13 (S.C.C.) at para. 112, albeit in a different context.
53
While I will not reference all the cases in Schedule "B", some of them merit discussion. In Bourbonnière v. Yahoo! Inc.,
2019 QCCS 2624 (C.S. Que.) at para 37, the Court concluded that the need to change a password following a data breach, or the
embarrassment of spam mail to friends, was not sufficient to allow the matter to proceed as a class action. See also further cases
discussed in Bourbonniere at paras 38 - 44, that demonstrate (para 38), "the distinction between minor and transient upset and
compensable injury ... [which] must be 'serious and prolonged' and rise above the ordinary annoyances, anxieties and fears that a
person living in society may experience", and thus, in the result (para 44): "[t]he transient embarrassment and inconvenience ...
are of the nature of ordinary annoyance and do not constitute compensable damages..."[Emphasis added].
54

Uber further asserts (paras 47 - 49 of its Brief) that there is no factual evidence of any type of economic harm in the

now 4 years since the breach 45 and (paras 51 - 2 of its Brief) denies the Plaintiff's assertion of an 'impossible evidentiary
burden' 46 , noting certifications that have been granted where the breaches are directly linked to individual harm and where
the PI is "actually very sensitive": Ari v. Insurance Corp. of British Columbia, 2013 BCSC 1308 (B.C. S.C.), at para 54, aff'd
9

2015 BCCA 468 (B.C. C.A.); Evans v. Bank of Nova Scotia, 2014 ONSC 2135 (Ont. S.C.J.), leave to appear ref'd 2014 ONSC
7249 (Ont. S.C.J.); Tucci v. Peoples Trust Company, 2017 BCSC 1525 (B.C. S.C.); and Grossman (also relied upon, at para 10,
for the statement, "Your name and address are certainly not private...").
55
Li c. Equifax inc., 2019 QCCS 4340 (C.S. Que.) (Equifax QC) deserves particular consideration. Setoguchi referred to
para. 300: "...it is not settled law that a claim for nominal damages cannot be certified" (see also Setoguchi's reference to First
City Trust Co. v. Triple Five Corp., 1989 ABCA 28 (Alta. C.A.) para 71- Setoguchi Reply Brief, para 38). However, referencing
a 1970 English case, in Serban v. Egolf (1983), 43 B.C.L.R. 209 (B.C. S.C.) at paras 18 - 19, the Court declined to certify a
"fictious loss", for which it "would be contrary to justice and common sense to give the plaintiff's claim the approval of the
court, even to the extent of judgment for nominal damages for failing to preserve ...meritless claim" [Emphasis added]. While
I entirely agree with Setoguchi that cases for nominal damages should not all be sent to the dust bin, I believe cases with no
apparent evidence or basis in fact for loss or harm, such as the case at Bar, should be considered similarly to Serban. Put another
way: there still must be some evidence of actual harm or loss, or the claim is incomplete. Here, not only is there no evidence of
significant harm, or insignificant harm; there is evidence that loss or harm is wholly non-existent. Similar circumstances were
not sufficient for certification/authorization in Equifax QC, and they are not here — see para 27 - 34 of Equifax QC, a translation
of which was read into the record (TR20 - 78/31-40). Moreover, I believe that, similar to Quebec, mutatis mutandis, the risk of
a future injury developing — a hypothetical injury - is not an injury that can be compensated: see Equifax QC at para 29. This
is different from real harm arising out of preventing further interference with PI: Zuckerman v. Target Corp., 2017 QCCS 110
(C.S. Que.), at paras 73, 77-78, referenced in Equifax QC at para 28.
56 Uber argued (TR21 - 11/19-22) that Counsel for Setoguchi "pitch[ed] to you ... that the law needed to create a remedy ...
to compensate people who have suffered a breach but no harm" [Emphasis added.]. I am of the view that where there is a breach
but no compensable harm, there can be no cause of action (aside, perhaps for a declaratory remedy). As I said in the hearing
(TR21 - 6/35-6), there will be no certification on the record and pleadings of this case "just because there has been a breach".
This I find to be appropriate, although I acknowledge that other courts have held that, if it "is not plain and obvious that there
is no compensable harm" the matter can proceed to a common issues trial: see Hynes v. Western Regional Integrated Health
Authority, 2014 NLTD(G) 137 (N.L. T.D.) at paras 28-30. In effect, I have found that here, it is plain and obvious that there
is no compensable harm, on this record.
57 Setoguchi (Setoguchi Reply Brief, paras 31-32) states that: "... after the determination of this first level of loss on a classwide basis, Class Members who have suffered additional out-of-pocket or psychological losses will be invited to come forward
to individually prove their losses" - see also Setoguchi Reply Brief, paras 39 - 40 re "enhanced losses". However, I find no
evidence on this record of either first level or enhanced harm or loss. It is not sufficient for Setoguchi to merely argue that, "not
even Uber can categorically state that no Class Member has been victim of fraud or some other type of use of their personal
information...". I believe that Setoguchi must provide at least some evidence of this, and I find that she has not done so.
58 However, notwithstanding my belief that the certification application must present a way for the Court to exercise a gate
keeping function in cases like this, and that there must be some evidence of harm or loss to support certification, it appears
clear that the "some basis in fact" test has not yet been applicable to causes of action that are fully and completely pleaded 47
, including that there is harm and loss even where is evidence that there actually isn't. Thus, with regret, I must find that Uber
is not successful in having certification denied on the basis that the pleadings fail to disclose a cause of action, except in so
far as I may use it as gate keeping function.
59

Accordingly, alternatively, I move to the issue of specific criteria under the Act.

VI. Analysis — Criteria under the Act
60
I will now address, more specifically, some of the remaining criteria for certification under s. 5 of the Act in the contest
of the circumstances in this case.
A. Causes of Action
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61
Uber claims that the application for certification fails under the s. 5(1)(a) provisions of the Act. I have discussed above
the (perhaps, in retrospect, misplaced in the context of cases such as this) exemption from s. 5(1)(a) of the need to support the
claim at the certification stage with any evidence or basis in fact. However, I will analyze Uber's submissions and Setoguchi's
responses, in any event.
1. Contract
62

Setoguchi pleads (para 32 of the ASofC) that her contract with Uber, and all others of the class, are "standard contracts

of adhesion 48 , as the terms and conditions are universally and uniformly set out by Uber....", and later references the terms
extensively, ultimately alleging contract breaches for (1) storing the PD on the "cloud" without consent, and (2) the failure to
notify Uber's customers of the breach.
63
The contract(s) extensively referenced by Setoguchi in the ASofC and in evidence can be considered in determining
whether the pleading discloses a cause of action: Haikola v. The Personal Insurance Company, 2019 ONSC 5982 (Ont. S.C.J.)
at para 48.
64
As to the first alleged breach, Uber claims (TR21-20/35 - 26/24) that the contract provides for unrestricted types of
storage through the members consents and thus, certification must be denied on the authority of Leonard v. Manufacturers Life
Insurance Co., 2016 BCSC 534 (B.C. S.C.), at paras 183-9. While that is not the focus of my primary concern about this case,
I agree with Uber that it is another reason to deny certification for the claim in breach of contract. Put another way, if I were
to have otherwise granted certification of this action, in light of the apparent consent on the record, and in accord with the
principles of Hryniak, I would have denied certification in respect of this first alleged breach of contract.
65
As to the second alleged breach, namely the failure of Uber to disclose or give notice of the Hack, Uber submits (Uber
Brief, paras 199 - 203, referencing Andriuk at para 82, and TR21 - 26/31- 27/28) that there is no contractual provision requiring
Uber to give such notice, nor any pleading of material facts to support an implied term of contract. Counsel for Setoguchi
replies (TR21/65/4-19 & 66/12-14) that it is pleaded, relying on para 42 of the ASofC. Uber retorts that Setoguchi merely relies
(para 47 of the Setoguchi Brief) on the pleading, which Uber calls a bald assertion, without reference to material facts, and in
denial of both the actual evidence in relation to the claim, and the proposition that, "implied terms cannot be used to rewrite
a contract for the parties" 49 .
66
Setoguchi would leave this argument to the common issues trial, which Counsel on her behalf argues is required to deal
with such things as the interpretation of the contracts and implied terms. Thus, the issue of dealing with it at certification as
compared to determining it at the common issues trial is directly in issue. As I have denied certification of this case for other
reasons, this issue is moot. However, because the issue is sufficiently raised in the pleadings, and the answer is far from clear, had
I granted certification herein, I would have included this second contract breach allegation as a cause of action to be certified.
67
In summary, the certification of both contract issues is moot, in that I have denied certification herein for other reasons.
However, had I otherwise granted certification, I would have: (1) denied certification on first alleged contract breach, lack of
consent to storage of PD on the cloud 50 ; but (2) granted certification on the second alleged contract breach of an implied term
to notify Uber users of data breaches.
2. Negligence
68
At para 38 of the ASofC, Setoguchi alleges that the transfer of the user information to the cloud was "not done in an
anonymized manner and no steps were taken to protect the identities of Users...". Without more, this could well be an allegation
is support of a cause of action in negligence. Additionally, a cause of action in negligence was specifically pleaded at paras
44 - 56 in relation to both the storage of user information on the cloud and the failure to provide notice of the Hack. Had I
not refused certification herein for other reasons, it is certainly arguable that the pleadings support certification in respect of
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the cause of action of negligence. However, based on relatively recent authority, which I accept in the context of this case, I
have come to the opposite conclusion.
69
In the recent case of Stewart v. Demme, 2020 ONSC 83 (Ont. S.C.J.), Morgan J., at paras 25-27 & 85-86 51 , noted that
the plaintiff there suffered no actual damage beyond the fact of the invasion of her private health information. While noting that
the "invasion of privacy is itself a form of harm", Morgan J. concluded that it:
... is not the type of harm that suffices for a negligence claim. Unlike intrusion against seclusion 52 , which is one of the
few areas of tort law allowing for "symbolic" or "moral damages", Jones, para 75, negligence liability requires that actual
harm be manifest and caused by the wrong. [Emphasis added.]
70 Uber, in referring to Stewart, further emphasises that "the fact of access [alone] is not the kind of harm that can support [the]
tort" of general negligence. Counsel for Setoguchi described (TR21 - 70/34-38) Stewart as seeking an answer to the question
of "whether a privacy violation can be highly offensive and actionable even if it is fleeting and causes no harm". That appears
to be exactly the situation we have here, although Setoguchi argues that here the harm is not "fleeting".
71
On the same point Morgan J. in Stewart, held (para 92, as argued by Uber at TR21 - 1/35-39) that "there is no credible
evidence that harm has been caused on anything resembling a class-wide basis" and the cause of action of negligence was denied
certification for that reason. The same result follows here.
72 Indeed, in the opening paragraph of his decision in Stewart, Morgan J. said: "The central question in this motion is whether
a privacy violation can be 'highly offensive' and actionable even if it is fleeting and causes no harm." Morgan J, concluded (at
paras 92 & 94) that: ... "there is no credible evidence that harm has been caused on anything resembling a class-wide basis",
and that:
there is insufficient evidence of a viable cause of action in negligence, at least on a class-wide basis. I would not certify
any common issues based on that claim,
The cause of action of negligence was denied certification for that reason. The same result follows here.
3. Other Causes of Action
73
Setoguchi pleaded causes of action for breaches of statutory duties (paras 57 - 67 of the ASofC) but Counsel on her
behalf indicated that these proposed causes of action were not being pursued (see TR21-40/19-24), and thus I do not need to
deal with those matters.
74 At paras 44 - 56 of the ASofC, Setoguchi appears to combine a number of causes of action under the title of "Negligence,
Breach of Confidence and Invasion of Privacy". I have dealt with negligence as a cause of action, but Setoguchi does not directly
plead in respect of the latter two.
75 In written briefs, the two parties spar on the issue of Breach of Confidence (Setoguchi Brief, paras 105-108; Uber Brief,
paras 216-219), but no such specific cause of action appears to have been pleaded in the ASofC.
76 Similarly, while there was discussion in the written and oral arguments about invasion of privacy in a general sense, there
was no focused arguments in respect of invasion of privacy and no specific pleading in the context of causes of action.
77
Thus, the positions of the parties in respect of these aspects of the claim is less than clear. In any event, in light of the
other conclusions to which I have come on certification, I see no need to make further, hypothetical, conclusions in respect of
any other cause of action, had I not otherwise denied certification.
B. Common Issues
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78 Setoguchi sets out a number of common issues in the ASofC, and particularizes those into 18 common issues (some with
sub-issues) in Appendix "C" of her formal Application for Certification filed January 31, 2019. By the time this matter got to
oral argument, common issues 10, 11, and 14 had been withdrawn.
79

Having denied certification for other reasons, I need not deal with common issues extensively, but I will comment on some.

80
First, common issues 1(a) and 3 would not be certified as I have denied the first alleged breach of contract as a cause
of action; 1(b) and 1(c) cannot go forward for negligence, but 1(c) can as it relates to the second alleged breach in contract,
all for the reasons noted above.
81
Second, common issues 8-9, 12-13, and 15-17, appear to relate to declarations of rights with respect to PIPEDA, PIPA,
and the Consumer Protection Act, RSA 2000, c. C-26.3 respectively, not as causes of action in themselves, but as relevant to the
cause of action of negligence, and, presumably for the purpose of seeking declarations of law relating to further investigations
and pursuits of rights under those pieces of legislation. Had I granted certification, I would have left those to the common
issues trial.
82

That leaves common issue 18, and its 5 sub-issues as to damages, which I will now address.

83 Item 18 of Setoguchi's proposed common issues deals, in a very general way, with several aspects of damages. In essence,
while common issue 18 only seeking "an award of damages", without categorization, Setoguchi actually seeks an aggregate
assessment of nominal damages, without proof of harm or loss, merely for the data breach (first loss damages) for the majority
of the class, with the possibility that individual members of the class could come forward at or after the common issues trial to
assert more serious or enhanced claims of damages for any real harm or loss.
84
Setoguchi (Setoguchi Reply Brief, para 30 and TR20-11/34-39, based on Good v. Toronto Police Services Board, 2016
ONCA 250 (Ont. C.A.)) makes a distinction between, as I interpret it, baseline damages (actual, quantified and proved) in
negligence and nominal damages (no actual quantified proof of damages) in contract breaches 53 .
85
Uber asserts 54 that Setoguchi's claim for nominal damages in contract (now, by these Reasons limited to the alleged
second breach relating to failure to give notice of the data breach), is sought to be assessed on an aggregate basis (thereby trying
to avoid individual assessments), with the possibility of claims for more substantial damages, and is incompatible with the law.
In that regard, Uber claims that, in law, an award of nominal damages precludes more substantial damages — it is an "eitheror proposition" 55 , where certifying for one would deny the other. Counsel for Setoguchi argues (TR21 - 64/64/3 - 65/2), on
the other hand, based on para 74 of Good, that it is not an "either/or proposition" and that it does not preclude a class member
seeking additional damages (see reference back to Cook at the last paragraph of footnote 43), and Counsel on her behalf makes
the point that the Act and the powers of a common issues trial justice can find appropriate mechanisms to work through these
to give a just remedy to all class members, depending on the loss or harm they suffered, if any.
86 Put another way, and by summary, Uber asserts that, if the Court were to certify for nominal damages, that would preclude
claims for actual, more substantial, damages, and vice versa. In this conundrum, Setoguchi (who, the evidence supports would
personally only be entitled to nominal damages) might, Uber argues, be in a conflict with any members of the class who have
suffered actual damage, and might not be a suitable representative plaintiff, and/or a sub-class encompassing those plaintiffs
who have suffered actual damages would necessarily require an impermissible merits analysis. Thus, it is argued by Uber, that,
in effect, Setoguchi cannot "ride both horses at the same time", or try to do so, where the claim is on behalf of the class of all
Uber's members whose PD was accessed. Thus, Uber claims that the way in this class action has proceeded makes certification
hopeless, and it thus must be refused as it stands.
87
Uber further asserts that, in law, there cannot be any middle ground of "enhanced nominal damages": Hi-Way Service
Inc. v. Olson, 2000 ABCA 294 (Alta. C.A.) at para 3. A breach of contract, even if not a frivolous claim, but with no actual
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loss, may still preclude an award of nominal damages: Herron v. Hunting Chase Inc., 2001 ABQB 1134 (Alta. Q.B.) at 76, affd.
2003 ABCA 219 (Alta. C.A.) at para 39 56 (not a class proceeding); and Serban, at para 18.
88
Moreover, it is asserted by Uber (in its Brief, at para 224 and TR21 - 54/1-6), in essence, that the Court must reject
the "certify now, worry later" approach taken by many plaintiffs in class proceedings, as described by Campbell J. in Fisher v.
Richardson GMP Ltd., 2019 ABQB 450 (Alta. Q.B.), at paras 138 and 140-141, leaving the process for the determination of
many significant individual issues to the common issues trial judge to sort out.
89
Additionally, Uber argues (para 109 of the Uber Brief, relying on Stevens v. Ithaca Energy Inc, 2019 ABQB 474 (Alta.
Q.B.)) that the consequences of nominal damages can be very unfair to a defendant (here suggested to be in the tens of millions
of dollars, based on $100 for every one of the 800,000+ Canadian class members) without any real benefit to individual members
of the class:
... even a symbolic award ... could threaten the financial survival of ... defendants. Just the threat of such titanic awards
would give class plaintiffs undue leverage to extract lucrative settlements in cases where nobody has suffered any harm
and where no person will receive any meaningful compensation.
However, Counsel for Setoguchi argues (TR21 - 67/4-12) that the large substantial total claim is only a product of how many
members there are in the class.
90
While it is not disputed that there are cases for breach of contract, or negligence, for nominal or baseline damages
(respectively) in ordinary or class actions (see comments of Setoguchi's Counsel at TR20-12/4-9), for the reasons stated above,
on this record, this is does not appear to be one of them.
91
In the result, in regard to the common issues over the compatibility of nominal and/or more substantive damages (on
which I believe the law needs more clarity), and the way to assess damages (e.g. an "aggregate assessment" under common
issue 18(b)), and their quantum, if any, and its fairness, if I were to not have denied certification for other reasons, I would have
left the issues of whether Setoguchi can "ride two horses" and the common issues that follow to the common issues trial. As
to Setoguchi's potential conflict, I do not find that established now, but if certification were to have been granted it would be
open to the common issues justice to re-examine.
C. Preferability
92 The proposed representative plaintiff bears the onus of showing that a class proceeding would be the preferable procedure.
To elaborate on the issues of preferability in legislation not identical to the Act (to which I will return), but containing the relevant
principles thereto nevertheless, Perell J. summarizes the considerations in Berg v. Canadian Hockey League, 2017 ONSC 2608
(Ont. S.C.J.), at paras 177-186, which I accept for the purposes of the analysis in this case.
93
To elaborate, in simple terms, even assuming that all the other criteria of s. 5 of the Act are met to establish liability for
common law or statutory relief, in this case there is no air of reality to any damages, other than baseline or nominal damages,
at best, being proven on a basis of the current record. Any further assessment of damages would require individual trials, such
that a class action might not be preferable, as "preferable" was broadly defined in Hollick, at para 28, as a "manageable method
of advancing the claim" and as "preferable to other procedures". Here, primarily, that would be individual trials in small claims
court for the negligible damages that might arise from liability for breach alone, or in regular civil court for any substantial
damages — though, again, not only is there no evidence on this record to support substantial damages, there is in fact evidence
that there have been no damages.
94 To examine this further, the Act deals with preferability in s. 5(1)(d), allowing the Court to ("may") "consider any matter
that the Court considers relevant to making the determination", but must consider the factors in (2)(a) to (e).
95 In this case, I do not find, as to s. 5(2) that (a) (commonality over individual claims), (b) (individual control), or (c) (other
claims) argue against preferability, and I do not need to address those further.
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96 As to s. 5(2)(d), "whether other means of resolving the claims are less practical or less efficient", they may be, but only to
the extent that, if many claimants were to pursue claims for nominal damages under regular, non-class litigation, that could be
contrary to judicial economy, because there could, if pursued, be a very significant number of cases brought forward for what
would be, in essence, purely nominal damages. However, that result — high cost of pursuit, but no or de minimus recovery —
might be just, to the extent that the claims are relatively trivial. The bottom line is that/those claim(s) is/are simply de minimus
and not worth pursuing in the proportional world after Hryniak. However, there may be other statutory options that do not
involve litigation that I will discuss below.
97
Preferability is often denied on the need for individual proof by class members. Where there is only a base (baseline
or nominal) amount of damages sought, or awarded, there may be no need for individual assessment and thus preferability
is achieved, even if there is no class-wide harm: Uber referencing (TR21 - 36/2-36) Good v. Toronto Police Services Board,
at paras 73-5. However, here, it is clear that even absent current evidence, Setoguchi's claim is left open (TR21 - 6/8-9) for
future claims of substantive damages, which will require individual assessment. This is a factor to be considered, albeit not
determinative in itself, as to preferability: see s. 5(2)(a) of the Act.
98
As to more substantive claims, if any (none yet brought to the attention of the Court), beyond nominal claims, they
may justify individual actions, although if there were many such claims, judicial economy might be in jeopardy, which could
lead to the declaration of a sub-class instead, if that is possible. It is worth noting that the possibility of a sub-class was argued
against by both Uber and Setoguchi (for different reasons) as seen above. Moreover, even if a sub-class(es) were required, and
permitted in law, to allow for access to justice, to the extent that they were allowed there would be fewer common issues, and
more individual issues. In such a case, individual issues might predominate to such an extent as to not make the class action
procedure preferable.
99
The complexity of the number of different causes of action herein (discussed above), if allowed to be certified, might
also cause more complexity to the administration of the claims, and, accordingly preferability might be compromised, subject
to methods being used to reduce redundancies.
100
As to more general considerations relevant to preferability, as alluded to near the beginning of these Reasons Hollick
provides, at para 27, that: "in the absence of legislative guidance, the preferability inquiry should be conducted through the lens
of the three principal advantages of class actions — judicial economy, access to justice, and behaviour modification" and, at
para 28, "assess the litigation as a whole", including "what is really in issue in the case" (emphasis added) 57 .
101

Hollick at para. 29, also notes that:
The Act ... requires only that a class action be the preferable procedure for "the resolution of the common issues" ... and not
that a class action be the preferable procedure for the resolution of the class members' claims" (Emphasis in the original),

but the Court significantly and importantly added:
I would not place undue weight, however, [on the difference] .... As one commentator 58 writes: 'The [American] class
action [rule] requires that the class action be the superior method to resolve the "controversy".... [This] distinction can be
seen as creating a lower threshold in [Canada] than the U.S. ... However, it is important to adopt a practical cost-benefit
approach to this procedural issue, and to consider the impact of a class proceeding on class members, the defendants and
the court.' [Emphasis added.]
102

The debate ends, para. 30, with the point (cite omitted) that:
... the preferability requirement asks that the class representative demonstrate that, given all of the circumstances of the
particular claim, [a class action] would be preferable to other methods of resolving these claims and, in particular, that it
would be preferable to the use of individual proceedings". [Emphasis added.]
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In all of the circumstances of this case, for the reasons that follow, I find this requirement of preferability has not been met.
1. Judicial Economy
103

Although Counsel for Setoguchi argues that first loss damages would not require individual assessment, because "class-

wide harm can be established", it is, as Counsel for Setoguchi contemplated 59 , not clear that she can establish class-wide harm
on this record. Thus, I find, on the question of judicial economy, beyond the question of a barely successful nominal liability
cause(s) of action, and foreseeability of possible harm beyond that, even the assessment of nominal damages (if any), on this
record, might revert, for all class members, in all situations of claims, to individual assessments, especially if Uber's defences
(e.g. past history of release of PI) are allowed to be considered. In the result, I conclude that certification in this case would
not be "a fair, efficient and manageable method of advancing the claim" or "preferable to any other reasonably available means
of resolving the class members' claims, both of which are required for finding a class proceeding a preferable procedure" 60
: Fischer v. IG Investment Management Ltd., 2013 SCC 69 (S.C.C.) at paras 1, 21, 24-26 & 48-49, which case stands for the
proposition (at para. 1) that s. 5(1)(d) of the Act requires:
To have a proposed class action certified, the plaintiff must show that there is some basis in fact to conclude that a class
proceeding would be the preferable procedure for resolution of the common issues raised in the action....
See also Rumley v. British Columbia, 2001 SCC 69, [2001] 3 S.C.R. 184 (S.C.C.) at para 35; Amyotrophic Lateral Sclerosis
Society of Essex County v. Windsor (City), 2015 ONCA 572 (Ont. C.A.), at para 62; and Price v. H. Lundbeck A/S, 2018 ONSC
4333 (Ont. S.C.J.) at paras 147 & 154-6. Additionally, in this case, absent some evidence of actual loss or harm, "it becomes
difficult to say that the resolution of the common issue[s] will significantly advance the action": Hollick at para. 32.
104
Absent such evidence, it would not be consistent with judicial economy, and thus preferability, to allow this case to
be certified, and I don't.
2. Access to Justice
105
Access to Justice in class action law, following Hollick, must consider both the procedural and substantive: AIC at
paras 24 et seq. While the ability of accessing other trust fund remedies, as noted in Hollick at para 33, is not available here,
similar considerations have convinced me that a class proceeding in this case would not "serve the interests of access to justice",
because, at best, they appear to be nominal damage claims that are "so small as to be non-existent" — as I said above, de
minimus, or, although there is, again, no evidence to support same, potentially "so large as to provide sufficient incentive for
individual action". In either case, this is not a basis on which, in all the circumstances, a class action is a preferable procedure,
and I so find here.
3. Behavioural Modification
106
As to the theory pertaining to behavioural modification, the existence of common harm, but a regulatory scheme to
deal with it, as in Hollick at paras 34 -5, and here, may be a basis, when considering all other matters, not to advance a case
for certification, due to lack of preferability.
107

I find that Uber's failure to notify class members, regulators or the police, and only doing so when "caught out" by

some unknown source through the media, is a matter deserving of a penalty(ies) for behaviour modification. 61 Behaviour
modification was relied upon extensively by Counsel for Setoguchi as the prime "shine brighter" basis for certification, while at
the same time declaring that "this is not a case just about behaviour modification". Setoguchi, nevertheless, tries to triangulate
hypothetical nominal or baseline damages into behaviour modification, all as a basis for certification 62 .
108 If certification were to have been granted, the question would be whether behaviour modification is already accomplished
in the regulatory process, which would normally be the role for the common issue's justice, after certification. But, again, is
there a gate keeping function in the certification application justice?
16

109 Put into other words, one does not get to certification without at least some evidence, beyond the common law presumption
of some real loss or harm, and some actual basis for nominal or base line damages. Recognition of behavior modification would
not normally, alone, bootstrap one into certification of what appears to be a hopeless case for recovery of actual losses at the
common issues trial.
110

Setoguchi's Counsel's arguments emphasize behaviour modification 63 over evidence of loss or harm, and she argues that

the regulatory sanctions were a mere "slap on the wrist" 64 (TR 20-16/11). Uber responds (TR 20 - 65/23-28 & TR21- 49/1-8)
that $194 million in penalties (Counsel for Setoguchi, at TR21/54/24 states that $148 million of that was by agreement between
Uber and US regulators) and other regulatory security and monitoring requirements are no mere "slap". The adequacy of the
penalty may be one factor, but I do not believe that the Courts are here to police, in a class proceeding, behavioral modification
by regulatory agencies — even though the need for behaviour modification is a factor in preferability. To be clear, however,
where there is a proper case to certify (not here, I find), that does not mean that behavioral modification should not be a factor,
and assessed on its merits, including a consideration of the impact of regulatory decisions.
111
Where there are breaches with significant provable damages, they would be on top of any regulatory penalties, and
further damages by way of penalties for behavioural modification could have a very significant impact. Where there are not
significant damages, Uber argues (TR21 - 52/3-17), that certification here, on these facts, would lead to certification on every
data breach, namely that all organizations holding data: "... will need to know that to the extent that they are subject to a data
breach they will be subject to a class action without any member having to prove harm and regardless of the type of information
that is accessed", whether personal and non-personal information.
112
Additionally, regulatory proceedings are (relatively) inexpensive, and were available, and used, in this case, to exact
penalties and to bring to public light the Defendants' actions. There was significant negative media attention (see Uber Brief,
paras 184-8 & Setoguchi Brief, paras 60 - 8). This is all relevant to behavioural modification. Thus, while not measured with
exact precision, I find that I do not need to certify this proposed class action as preferable, or required, alone, or in conjunction
with other elements, for behavior modification. Certainly, as noted above, behaviour modification alone is not a sufficient basis
for certifying a class proceeding.
113 Moreover, see Leonard at paras 241-253 (particularly 253), where the Court said, in effect, that the preferable procedure
to certification for alleged breaches under controlling Acts was for the regulators to enforce the provision of the Acts, and for
them (or those affected) to use (where there are recovery procedures) those Acts, for recovery, without litigation, individual or
class based. Thus, applying similar logic, I find that the goal of behavioural modification has been met here, but also that this
logic is a basis to find that a class action for an alleged breach of the Privacy Act is not the preferable procedure.
114
The bottom line is that, any reasons to advance behavioral modification in this case does not bootstrap, by itself, the
case to certification, where there are reasons, as here, as to why certification is not granted.
4. Conclusion on Standard Factors Relevant to Preferability
115 In summary of these standard factors, while behaviour modification 65 is a laudable goal of class actions, and may have
some incremental merit here, especially when the other special purposes of class proceedings - access to justice, and judicial
economy 66 — are in place, in the facts of this case, I do not find behaviour modification sufficient, on its own, for approval
of certification.
116
Additionally, it is my expectation, based on the record in this case, that certification not being allowed here, there will
be no individual actions proceeding for nominal damages, and thus no need for considering access to justice (and any class
members with actual substantive damages would be able to afford bringing them individually, or in a new proposed class action)
and, in the total result, judicial economy will be further achieved.
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117 Thus, in conclusion, I find that a class proceeding in the circumstances of this case is not the preferable procedure under
the standard factors within s. 5(1)(e) and (2) of the Act.
5. A New Factor - Proportionality
118 The Act provides in s. 5(2) that, as to preferability, "the Court may consider any matter that the Court considers relevant
to making that determination".
119
In Berg, Perell J., at paras 187-8, added a new factor to preferability, namely proportionality, recognizing the cultural
change in Hryniak (as I raised earlier in these Reasons). At some length he said:
And one should now add to the preferable procedure factors the factor of the relationship between access to justice, which
is the preeminent concern of class proceedings, and proportionality in civil procedures. The importance of proportionality
to access to justice was recently expressed by the Supreme Court of Canada in Hryniak v. Mauldin ... at paras. 1-2, 27,
where the Court stated:
Ensuring access to justice is the greatest challenge to the rule of law in Canada today. Trials have become increasingly
expensive and protracted. Most Canadians cannot afford to sue when they are wronged or defend themselves when
they are sued, and cannot afford to go to trial. ...
Increasingly, there is recognition that a culture shift is required in order to create an environment promoting timely
and affordable access to the civil justice system. This shift entails simplifying pre-trial procedures and moving the
emphasis away from the conventional trial in favour of proportional procedures tailored to the needs of the particular
case. The balance between procedure and access struck by our justice system must come to reflect modern reality and
recognize that new models of adjudication can be fair and just.
...A proper balance requires simplified and proportionate procedures for adjudication, and impacts the role of counsel
and judges. This balance must recognize that a process can be fair and just, without the expense and delay of a trial,
and that alternative models of adjudication are no less legitimate than the conventional trial.
The proportionality analysis, which addresses how much procedure a litigant actually needs to obtain access to justice,
fits nicely with the part of the preferable procedure analysis that considers whether the claimants will receive a just and
effective remedy for their claims. [Emphasis added to all passages.]
120
Perell J. importantly went on further and in detail, at paras. 195 -206, to deny the causes of action of contract and
negligence, among others, in favour of statutory breach and another (irrelevant here), saying this:
In the immediate case, the Plaintiffs bring six causes of action to answer the one critical question and the Defendants
concede that the Plaintiffs have properly pleaded their causes of action... However, the Defendants submit that
[certain] ...causes of action ... are redundant and add unnecessary and burdensome complexity to the claim....
I agree with the Defendants' submission. In considering the preferable procedure criterion, the court should consider the
rights of the plaintiffs and defendants, the extent to which certification furthers the objectives underlying the Act, whether
the claimants will receive a just and effective remedy for their claims, the relationship between proportionality and access to
justice, and the complexity and manageability of the proposed action as a whole. Based on these considerations, I conclude
that [certain causes of action] ... do not satisfy the preferable procedure criterion.
I agree with the Defendants' assertion that [certain causes of action including] ... negligence ... are redundant, and I add
the breach of contract claim to the list of redundancies.
...
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In this proposed class action, if the Plaintiffs prove that ... the Defendants breached [statutes] ... then they will succeed
on their breach of statute claim and on their unjust enrichment claim and there would be no need to prove [other causes
of action].
Conversely, if the Plaintiffs fail to prove that the Defendants breached the ... statutes, they will not be able to snatch victory
from the jaws of defeat by proving [other causes of action] ....
The redundant causes of action cause enormous problems of manageability....
...
In my opinion, it is inimical to the access to justice principles of the [Ontario Act] to succumb to the argument that it would
be simply unjust and unfair to deny the Class Members the opportunity to prove all the claims they have that satisfy the
criteria for certification without regard to whether they actually need to prove all those claims in order to achieve access
to justice.
The [Ontario Act] is designed to provide the class members with the access to justice that they need, and needs are different
than wants. For a cause of action to be certified, the preferable procedure criterion must be satisfied, and that criterion is
designed to ensure that the class members get the access to justice they need, keeping in mind a genuine judicial economy
of a manageable mass claim.
In my opinion, in the case at bar, only the breach of statute and [one other] causes of action need be certified. I conclude
that only for these causes of action, the preferable procedure criterion is satisfied. [Emphasis added throughout.]
121
Thus, similarly in principle, if not in fact, were I to have certified this action on this record, in any event of other
conclusions herein, I would have, having regard to proportionality as articulated in Berg, limited certification to negligence,
not any other causes of action pleaded.
6. Conclusion on Preferability
122 In the circumstances of this case, allowing it to proceed as a class action would simply not be "fair" to the resolution of
the issues, as is the key to the preferability requirements in s. 5(1)(d) of the Act.
123
Put another way, picking up on: the sentiments set out in Berg, including a need for a new culture of proportionality
arising from Hryniak; the gatekeeping function of class action certification; the sentiments behind Rule 3.68 and the need to
weed out unmeritorious and de minimus claims; and the evidence on the record to date that there is no compensable harm or
loss for any breach, and no assurance that there will be; I find that the preferability analysis does not support certification in
this case on this record.
124
Uber argues (Uber Brief, para 189), that the proposed class action "is not the preferable procedure is a sufficient basis
on which to refuse certification". I agree and, in the result, I find that Setoguchi has not established that this class action is
preferable and therefore certification is dismissed.
VII. Conclusion
125

For the above reasons, I have concluded that this claim will not be certified — certification is denied.

VIII. Costs
126

The parties may speak to costs, if at all, in a timely fashion.
Motion dismissed.
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Footnotes
1

Amended Statement of Claim (ASofC), para 21, but apparently excluding Quebec - Transcript from the February 21, 2020 hearing,
page 77, lines 9-10 (formula = TR21 - 77/9-10).

2

Setoguchi refers to them as "Cybercriminals" in para 16 of the ASofC.

3

Setoguchi asserts that there are about 800-815 thousand class members in Canada (TR20 - 15/38 - 16/5 & 56/1-11, from which Quebec
would be excluded. She also pleads (para 16 of the ASofC) that this number is 57 million worldwide.

4

Which Uber breaks down into, in effect, public information, unprotected in law, and "private or confidential information", which
may be protected in law (TR20 - 4/22-23).

5

As will be seen, "some basis in fact" is the principle that normally relates to and is necessary for each element under s. 5(1) of the Act
required for certification, except for causes of action under s. 5(1)(a) which only need be pleaded. That is different from "evidence"
which, in this case, is intended, in a generic sense, to determine whether there is really any substance to the action — or any loss or
harm arising from any proven breaches. I will try to use "evidence" in this generic fashion in these Reasons.

6

In almost every court action (regular or class action) there is usually very clear consequence of some action or inaction alleged injury, harm, damage or loss, and the issue is most often only whether the defendant is liable, or contributorily liable, or not liable.
Here, it seems very clear, on the little evidence provided, however, that there is, in fact, no injury, harm, damage or loss, yet the
Plaintiff continues to so allege.
"Damage" here is not to be confused with monetary damages resulting from real harm or loss, as acknowledged by Counsel for
Setoguchi (TR20-11/22-28). Moreover, it is actual harm or loss that is of concern here, not foreseeability of same in the future, as
also acknowledged by Counsel for Setoguchi (TR20 - 49/30 - 34 & 51/22 - 27).

7

There is, on this record, absolutely no evidence produced to date of release of these Reasons of compromise of credit card or other
usable private or commercial information as alleged at para 13(d) of the ASofC. See also TR20-17/35-36 & 34/27-8, where Counsel
for Setoguchi acknowledges that they (the Proposed Representative Plaintiff and her Counsel) don't know what information has been
taken and not destroyed (as promised by the Hackers). The Uber commissioned Mandiant Report of the analyzed information taken,
although argued by Setoguchi to be weak, doesn't disclose any release of social insurance numbers or credit card information (TR20
- 18/7-8 &39/1-15).

8

Uber provides a statutory definition of "personal information" (PI) as "information about an identifiable individual" (s. 2 of
the Personal Information Protection and Electronic Documents Act, S.C. 2000, c.5 (PIPEDA); see also Canada (Information
Commissioner) v. Royal Canadian Mounted Police Commissioner, 2003 SCC 8, [2003] 1 S.C.R. 66 (S.C.C.), at para 23, in reference
to the Privacy Act, R.S.C. 1985, c. P-21, s.3). However, I find that what the evidence discloses is not about confidential information,
as alleged at paras 105 - 8 of the Setoguchi Brief, relying on: Lysko v. Braley, [2006] O.J. No. 1137 (Ont. C.A.) at para. 17 (note
that Ross J. in Spartek Systems Inc. v. Brown, 2014 ABQB 526 (Alta. Q.B.) at para 179, asserts that Lysko at para 19 also stands for
the proposition that "[where a party] seeks a monetary remedy for [breaches of confidence] ... he must be able to show detriment or
loss as a result of those breaches [and the] bald assertion that [breaches of confidence] severely damaged [his position], without any
facts to show any loss or detriment, is not sufficient." — much like I find in the case at Bar); Fraser Health Authority v. H.E.U., 2003
BCSC 807 (B.C. S.C.) at para. 26; Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 S.C.R. 574 (S.C.C.) at para.
10; Rogers & Rogers Inc. v. Pinehurst Woodworking Co., [2005] O.J. No. 5297 (Ont. S.C.J.) at para 82; and UFCW, Local 401 v.
Alberta (Information and Privacy Commissioner), 2013 SCC 62 (S.C.C.), para. 19.

9

Now four years, with no evidence for any change in this status.

10

Uber also asserts (Uber Brief, para 18) that "Ms. Setoguchi admitted that she is not aware of any instances where [PD] was used to
commit identity theft of fraud", or, indeed, any other illegal activity - TR20 - 10/1-5.

20

11

No cases listed or citations provided, although later a list of cases that have dealt with the issue — Uber's Schedule "B", and related
commentary.

12

Uber notes that, in Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46, [2001] 2 S.C.R. 534 (S.C.C.) at para 45, the
Court said "[d]enial of class status does not defeat the claim", but "merely places the plaintiffs in the position of any litigant who
comes before the court in his or her individual capacity".

13

Identified in para 11 of the Uber Brief relating to Alberta, the United States, the United Kingdom and the Netherlands. Counsel for
Uber put forward, in oral argument (TR 20 - 64/16 - 20), the question of whether "behaviour modification" should trump a claim
based on no real harm in this way:
Should the court aggressively intervene and punish corporations for every data breach by a third party, even in circumstances where the
information is not private and where there is no harm? Or should the court ... leave this aggressive form of "behaviour modification"
to the robust regulatory framework that's in Canada and globally?" [Emphasis added for the reasons seen below]

14

See Uber's oral arguments at TR21-47/19 -51/8 (including, noting that there are ongoing investigations), and, in particular
TR21-48/2-11.
Additionally, I should note that I have highlighted (by italics) in these Reasons certain terms - namely "behavioral modification",
"judicial economy", and "access to justice" — that are the raison d'etre for class proceedings and were focused on or emphasized in
the arguments to which I will come, relating to conclusions on the law and merits later in these Reasons.

15

I disagree with the Setoguchi argument (Setoguchi Brief paras 7 & 8, and TR20-34/17 -44/31) that the evidence as to what was
disclosed is not benign, and I find that Setoguchi speculates that lack of complete information might indicate more than benign
information was accessed, she intending such evidence to be only relevant to a common issues trial. However, Setoguchi has, at this
stage, as a basis for certification, I believe, the onus to establish, at least at some minimal level of proof, and has not done so, that,
the evidence of harm is not benign, beyond mere assertions and speculation, for the Court to find that a class action is a preferable
procedure, with its embedded costs in the cost/benefits analysis that will follow.

16

See, inter alia, Counsel for Setoguchi's submission at TR20 - 60/39- 61/5, in the context of the ability of Setoguchi, as the proposed
representative plaintiff, to represent the class, although I would have had no concerns of that if this case were to have been certified.

17

Legislation that doesn't apply to provinces that have their own privacy legislation, like Alberta with PIPA (TR21 - 75/16-24).

18

Uber asserts (Uber Brief, para 9(g)) that the Hackers agreed they "would destroy and not disseminate" the PD.

19

As to the absence of harm, I find it revealing that the class had no evidence at any time, and certainly, as specifically pleaded, not
before the Hack was revealed a year later, that there might be concern. In this regard, Setoguchi pleads, at para 18 of the ASofC, that
the Hack "... was exposed by the media over a year later, in or around November 21, 2017..... Had it not been for recent exposure of
the Uber Hack, Class Members would to this day remain unaware that their [PI] had been compromised." (Emphasis added.) Later,
at para 24, she pleaded that "Prior to November 21, 2017 she was not aware of the Uber Hack or that the [PI] she provided Uber was
in any way compromised." That is an admitted pleading of no evidence of harm or loss.

20

On this point, Counsel for Setoguchi asserts (TR21 - 57/13-26) that the first loss occurred in October 2016, not the future. However,
properly stated, I would find that the breach was in October 2016, and there is no loss or harm established since then (no release
of truly private information, and at worst, only PD), but only concern/fear (potential/hypothetical) "additional consequences" that
flow from that breach, in the future.

21

As Counsel for Uber argues (TR20- 64/2-4), as to consequential harm (TR 20 - 68/3-15), "the Court should not certify a class action
based on mere speculation or a potential for future harm", and claims (TR20 - 69/5-8, 71/24-7, 71/39-72/4 & 77/5-7) that Counsel
for Setoguchi is "asking [the Court] to look for ghosts where none exist and ... this is not going to be uncovered at a common issues
trial....".l

22

Which "first loss" is the focus of Setoguchi, not more substantial claims of loss (TR20 - 27/38 - 28/6 & 31/38 - 41). To this, Counsel
for Uber responds (TR20 - 64/26 -39) that Setoguchi, having abandoned the tort of intrusion upon seclusion, advances a "new theory
that [the Court] should just accept that the event equals harm and that should satisfy the requirement under a number of causes of

21

action of harm", but Uber asserts that "an event cannot equal harm" (TR20 - 55/19-20). [Emphasis added]. During the hearing, I tried
to articulate (TR20 - 67/9-16 & 67/33-68/1) two contrasting claims of what constitutes "first harm". Later (TR 20 - 65/33-8), Counsel
for Uber put it this way, namely that Setoguchi asserts that "if personal information, not even private information, is accessed that's
enough for certification", but that here the "information access was personal, not private; the information did not contain sensitive
information such as credit card numbers, bank account numbers, dates of birth, SINs, or passwords." See also TR20 - 72/20-28.

23

As Counsel for Setoguchi asserts in the ASofC (TR20 - 8-12 & 45/32-48/22).

24

However, the ASofC (paras 13, 14, 22, 28(c) & 33) pleads that such PD does include same.

25

Acknowledged by Setoguchi on the basis of Uber's Mandiant Report, but speculating on other hypothesis and/or undisclosed
information (TR20-187-11), without any evidence to support same.

26

TR20 - 4/35 - 5/12 & 25-30 & 8/3-4.

27

Now almost exactly 19 years.

28

And not just because it is a novel issue (see discussion regarding Hunt and Agnew-Americano v. Equifax Canada Co., 2019 ONSC
7110 (Ont. S.C.J.) (Equifax ON) at TR20/8/11 - 9/28) — it isn't in this case, but because it is not a matter for which there is any
real substance.

29

Not cited by Uber, but cited by Setoguchi (at the Setoguchi Brief, para. 174 for the positive access to justice, not on this point).
However, Uber cites Bennett v. Hydro One Inc., 2017 ONSC 7065 (Ont. S.C.J.), where Perell J. astutely says this (at para 119):
And in light of ... Hryniak v. Mauldin... one should now add to the preferable procedure factors the factor of the relationship between
access to justice and proportionality in civil procedures ... [which] fits nicely with the focus on judicial economy....
See also Berg v. Canadian Hockey League, 2017 ONSC 2608 (Ont. S.C.J.), at paras 187 -8, where Perell J says essentially the same
thing. That is exactly what I am trying to say is lacking in this case. I shall return to this under the preferability analysis below.

30

See submissions of Counsel for Setoguchi at TR20 - 15/19 -26.

31

See Beck (supra) in the US.

32

See submissions of Setoguchi's Counsel at TR20-19/7-10 & 34-36; TR20 45/36 - 46/4.

33

At TR20 - 85/1-0 - 18, Counsel for Uber argued that "... harm needs to be defined. You can't have harm in the abstract".

34

Dutton at para 45.

35

Kerr v. Danier Leather Inc., 2007 SCC 44, [2007] 2 S.C.R. 331 (S.C.C.) at para 68. While Uber did not reference it, I note that
Neufeld J. expresses a not dissimilar concern at para 9 of Stevens v. Ithaca Energy Inc, 2019 ABQB 474 (Alta. Q.B.), although the
impact on Uber here may not have the same potential. Was the situation different than in Pape and Cook discussed infra? There are
undoubtedly other cases. It is cases such as these where there is little or no real loss or harm that are prosecuted with settlements that
compensate Counsel for all or most of their time through contingency agreements, but leave very little for class members that give
class action litigation (which has great merit where there is real loss or damage) such a bad public reputation. While I do not give
credit to this view as being the intention of Counsel in this case, the lack of real evidence of harm or loss might make some wonder?
Nevertheless, and in any event, when such matters have to be decided by the certification justice as here, it is time to take a stand to
protect the benefit of class action litigation in and for truly meritorious cases.

36

McCracken v. Canadian National Railway, 2012 ONCA 445, 111 O.R. (3d) 745 (Ont. C.A.) at para 77, relying on Hollick.

37

Fischer v. IG Investment Management Ltd., 2013 SCC 69, [2013] 3 S.C.R. 949 (S.C.C.) [hereinafter AIC] at paras 48-9. Also, at
para 43 of AIC the Court referred to Chadha v. Bayer Inc. (2003), 63 O.R. (3d) 22 (Ont. C.A.) leave to appeal refused, [2003] 2
S.C.R. vi (note) (S.C.C.), and stated: "That decision makes clear that at the certification stage, the court cannot engage in any detailed
weighing of the evidence but should confine itself to whether there is some basis in the evidence to support the certification .... In

22

Chadha, the court denied certification on the basis that there was no evidence that the loss component of liability could be proved
on a class-wide basis". (Emphasis added)

38

Sun-Rype Products Ltd. v. Archer Daniels Midland Co., 2013 SCC 58, [2013] 3 S.C.R. 545 (S.C.C.) at para 68.

39

Williams at 35-39 (where the Court said (at para 35): "[t]hus, the 'question at the certification stage is not whether the claim is likely
to succeed, but whether the suit is appropriately prosecuted as a class action'."); Brown v. Canadian Imperial Bank of Commerce,
2014 ONCA 677, 2014 CarswellOnt 13747 (Ont. C.A.) at para 57-8; and Fehr v. Sun Life Assurance Company of Canada, 2018
ONCA 718, [2018] O.J. No. 4513 (Ont. C.A.) at 41.

40

Dine v. Biomet Inc., 2015 ONSC 7050, 2015 CarswellOnt 19419 (Ont. S.C.J.), leave to appeal refused, 2016 ONSC 4039 (Ont. Div.
Ct.) at 35-36 (Emphasis added in Uber Brief).

41

Sun-Rype at 70. See also Hollick at para 23.

42

Now 12, with the release of Equifax ON.

43

Certification by way of settlement (e.g. the 2016 Edmonton settlement in Pape v. Medi-Centres Canada - Action No. 1403-01347,
referenced at item 8 of Schedule B to Uber's Brief, and discussed at TR20 - 10/16-11/14), doesn't establish precedents for contested
certification; even where there is no real loss or harm: see Lozanski v. Home Depot, Inc., 2016 ONSC 5447 (Ont. S.C.J.) at paras 46-51.
In the Pape case, similar to this one in the context of the complete absence of both some evidence or some basis in fact of harm,
there was a missing laptop with PI that was never located, but there the parties, perhaps to minimize litigation risk or the cost of
contesting the claim, as is their right, settled. Had the Court been required to decide that issue in Pape, the decision might have
been similar, mutatis mutandis, to that herein. Pape is a case similar (involving lost or stolen computers) in facts to Cole v. Prairie
Centre Credit Union Ltd., 2007 SKQB 330 (Sask. Q.B.), which Counsel for Setoguchi asserts (TR21 - 70/1-30) is a much different
situation than the case at Bar.
There is also filed settlement application in similar matter in Calgary in Cook v. Calgary, Action 1701-13074, where the evidence
is that a Calgary employee transferred some "highly sensitive ... medical information" of 3,716 Calgary employee's WCB claims
records to his brother, an employee in another Alberta municipality. The evidence was that the information in the hands of those two
individuals was destroyed/deleted and never transferred to anyone else, after detected and protective steps were taken, resulting in
what the Office of the Information and Privacy Commissioner declared to be a "very low risk of harm". The settlement applied for (not
yet approved — now in the Notice period) would provide for all non-deceased Class Members: a nominal damage award of $40 for
"time spent, inconvenience, upset, anger, and annoyance"; plus: up to $2.000 (limited to a total of $80,000, to be prorated if necessary)
for proven "general damages for pain and suffering as a result of compensable mental injury caused by the disclosure"; up to $500
(limited to a total of $20,000, to be prorated if necessary) for proven "unreimbursed prescription, treatment and/or counselling, and
related travel expenses incurred"; and up to $150 (limited to a total of $6,000, to be prorated if necessary) for proven "otherwise
unreimbursed costs for documentation to substantiate mental injury"; all reduced by 1/3+ for Claims Administration Costs of $25,000
and lawyers' fees.
On a different topic — damages, Cook is of interest, but only in the context of a settlement, not adjudication, to the issue of whether
there can be both nominal and more substantive damages awarded in a class action, as discussed below in these Reasons.

44

Which Counsel for Setoguchi also argues (TR20 - 8/38 - 9/20, and 13/12-15/15), with the support of passages from Equifax ON,
relying on Jones v. Tsige (which established the tort of "intrusion on exclusion"). However, there the discussion is about release of
information that is punctuated by words such as the "right to privacy" of "most personal financial information...[s]ensitive information
about our health", "highly personal information", etc.

45

The same assertion as to psychological harm at Uber Brief, para 79 et seq.

46

See, inter alia, discussion at TR20 - 5/20-41, although I will not address the issue of whether there is any relevance to, or, if so, what,
of any prior disclosure of PI by members of the class. That debate is for another day.
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47

While not in issue here, as to the extent of the pleadings, they are to be read generously: Condon v. R., 2015 FCA 159 (F.C.A.), at
paras 15-22, especially pars 20-1.

48

By which I understand her to mean that there were all exactly or substantially the same, not negotiated individually. No definition
of "contracts of adhesion" was defined or otherwise explained in law.

49

Supported by Sullivan v. Newsome, at para 20 (1987 ABCA 102 (Alta. C.A.), leave to appeal refused by the SCC, (1988), 85 A.R.
238 (note) (S.C.C.)); G. Ford Homes Ltd. v. Draft Masonry (York) Co., at para 9 ((1983), 43 O.R. (2d) 401, 1 D.L.R. (4th) 262 (Ont.
C.A.)); and Gainers Inc. v. Pocklington Holdings Inc., at paras 18-20 (2000 ABCA 151 (Alta. C.A.)).

50

Having been given a general right to storage of the PD, without limitation, by consent in the contract(s), it was never explained, in
any event, why storage on the cloud was any different than storage on a hard drive, or in any other electronic manner. How it was
done, however, might, conceptually, result in a cause of action in negligence and I will examine that in the next section.

51

See Uber's argument in reference thereto, at TR21 - 3/14-15, 4/18-25 & TR21 - 7/27-8, rejecting Setoguchi's claim of "strict liability",
and demanding evidence of actual harm, arguing that "the information was wrongly accessed, but there's no evidence of harm flowing
from [the breach], much less class-wide harm".
Uber further argues that Setoguchi "want[s] to make the fact of access a sufficient harm to constitute tort. And ... [the Court] finds
the harm of access is not sufficient to justify the tort", amplifying that at TR 21 - 7/12- 16."

52

The tort of intrusion upon seclusion, in Jones v. Tsige at paras 15,19-20, 31, 68, and 71-2 (discussed by Counsel for Uber at TR21 11/19-15/35), was not pursued by Setoguchi in this case, alleged by Uber (TR21 -15/35- 17/9 & 19/1-4) because, relying on Kaplan at
para 78, Uber did not invade the privacy of the class, only the hackers did, the information was not private, and there was no evidence
that the information would be "highly offensive to a reasonable person", at least not on a class-wide basis.

53

While recognizing this distinction in law, if accurate (if certification were to have been granted, for the common issues trial judge
to determine), for many of the purposes of these Reasons that distinction is irrelevant, and, thus, I may often refer to both by the
generic, colloquial term, of "nominal damages".

54

Uber Brief, paras 95 - 106, relying on: "Mediana" (The), [1900] A.C. 113 (U.K. H.L.) at p 116; First City Trust Co. v. Triple Five
Corp., 1989 ABCA 28 (Alta. C.A.) at para 76; and King v. Satchwell, 2013 ABPC 358 (Alta. Prov. Ct.) at paras. 118-24.

55

In reference to paras 68 and 70 of the ASofC, Uber argues (para 106 of the Uber Brief) that "by electing nominal damages, the Plaintiff
would sacrifice entirely the Class Members' ability to recover actual damages".

56

Counsel for Uber argues (TR21 - 35/10-12) that this is support for the proposition that "there's no longer a need for that anachronistic
legal fiction of nominal damages where the plaintiff has not suffered actual harm".

57

See also: Pearson v. Inco Ltd. (2005), 78 O.R. (3d) 641, [2005] O.J. No. 4918 (Ont. C.A.) at 49, leave to appeal refused, [2006]
S.C.C.A. No. 1 (S.C.C.); and Abdool v. Anaheim Management Ltd. (1995), 21 O.R. (3d) 453 (Div. Ct.).

58

Branch, Ward K. Class Actions in Canada, Vancouver: Western Legal Publications, 1996 (loose-leaf updated December 1998, release
4, at para. 4.690 (now Mr. Justice Branch of the BCSC, who the Chief Justice endorsed later in the para on this point).

59

TR 20 - 56/20 - 37.

60

As to s.5(2)(d), there are other potential avenues for recovery, without proof of harm, and, indeed, without litigation (in individual
actions or by certification as a class action), some of, which Setoguchi has withdrawn from the application for certification: for
example, PIPEDA — although there are some clear limits to "the most egregious situations", as set out in Biron c. RBC Banque
Royale, 2012 FC 1095 (F.C.) at paras 37-8, which I don't see apparent here; and PIPA, see Moore's Industrial Service Ltd. v. Kugler,
2019 ABCA 178 (Alta. C.A.), at para 17, as to jurisdiction; and similar legislation, in some other jurisdictions, including British
Columbia — see the detailed discussions of these alternatives in Tucci.

61

See discussion by Counsel for Setoguchi at TR20 - 59/30 - 60/4.
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62

TR20 - 5/32 - 6/18 and 7/18-24. See also: TR20-15/30-16/22; TR20-28/1-6; TR20 - 50/34-37.

63

See reference to, inter alia, TR20 - 5/32 - 6/18 and 7/18-24. See also: TR20-15/30-16/22; TR20-28/1-6; TR20 - 50/34-37.

64

Counsel for Setoguchi, arguing for close to $80 million in nominal or baseline damages, to constitute behaviour modification, rather
than what she calls a "slap on the wrist fines" assessed by regulatory bodies - TR20 - 15/38 - 16/22. Counsel for Setoguchi reemphasizes this at TR20 - 27/38 - 28/6. Counsel for Uber, however, argues that there is a "robust regulatory framework" - TR20
- 64/20.

65

Defined in Hollick, infra, at para. 16 as: "efficiency and justice by ensuring that actual and potential wrongdoers modify their behaviour
to take full account of the harm they are causing or might cause, to the public."

66

Dutton, at 26-29.
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Côté J. (Wagner C.J.C., Abella, Moldaver, Karakatsanis, Brown, Martin JJ. concurring):
I. Overview
1
This appeal involves a contest between two innocent parties, both of whom claim an entitlement to the proceeds of a
life insurance policy.
2
The appellant, Michelle Constance Moore ("Michelle"), and the owner of the policy, Lawrence Anthony Moore
("Lawrence"), were former spouses. They entered into a contractual agreement pursuant to which Michelle would pay all of the
policy's premiums and, in exchange, Lawrence would maintain Michelle as the sole beneficiary thereunder — and she would
therefore be entitled to receive the proceeds of the policy upon Lawrence's death. While Michelle held up her end of the bargain,
Lawrence did not. Shortly after assuming his contractual obligation, and unbeknownst to Michelle, Lawrence designated his
new common law spouse — the respondent, Risa Lorraine Sweet ("Risa") — as the irrevocable beneficiary of the policy. When
Lawrence passed away several years later, the proceeds were payable to Risa and not to Michelle.
3
Should these proceeds be impressed with a constructive trust in Michelle's favour? A majority of the Ontario Court of
Appeal found that they should not. I disagree; in my view, Risa was enriched, Michelle was correspondingly deprived, and both
the enrichment and the deprivation occurred in the absence of a juristic reason. In these circumstances, a remedial constructive
trust should be imposed for Michelle's benefit. I would therefore allow the appeal.
II. Context

1

4 Michelle and Lawrence were married in 1979. Together, they had three children. In October 1985, Lawrence purchased a
term life insurance policy from Canadian General Life Insurance Company, the predecessor of RBC Life Insurance Company
("Insurance Company"). He purchased this policy, with a coverage amount of $250,000, and initially designated Michelle as
the beneficiary — but not as an irrevocable beneficiary. The annual premium of $507.50 was paid out of the couple's joint
bank account until 2000.
5
In December 1999, Michelle and Lawrence separated. Shortly thereafter, they entered into an oral agreement ("Oral
Agreement") whereby Michelle "would pay the premiums and be entitled to the proceeds of the Policy on [Lawrence's]
death" (Superior Court decision, 2015 ONSC 3914 (Ont. S.C.J.), at para. 13 (CanLII)). The effect of this agreement was therefore
to require that Michelle remain designated as the sole beneficiary of Lawrence's life insurance policy.
6
In the summer of 2000, Lawrence began cohabiting with Risa. They remained common law spouses and lived in Risa's
apartment until Lawrence's death 13 years later.
7 On September 21, 2000, Lawrence executed a change of beneficiary form designating Risa as the irrevocable beneficiary
of the policy. Risa testified that Lawrence did so because he did not want her to worry about how she would pay the rent or
buy medication, and wanted to make sure that she would be able to continue living in the building where she had resided for
the preceding 40 years.
8
The change in beneficiary designation was made through, and after consultation with, Lawrence's insurance broker, who
also happened to be Michelle's brother-in-law. The new designation was recorded by the Insurance Company on September
25, 2000. Although Lawrence did not change the beneficiary designation surreptitiously, he did not advise Michelle that she
was no longer named as beneficiary. 1
9
Michelle and Lawrence entered into a formal separation agreement in May 2002. This agreement dealt with a number of
issues as between them, but was silent as to the policy and anything related to it. They finalized their divorce on October 3, 2003.
10
Pursuant to her obligation under the Oral Agreement, and without knowing that Lawrence had named Risa as the
irrevocable beneficiary, Michelle continued to pay all of the premiums on the policy until Lawrence's death. By then, a total of
$30,535.64 had been paid on account of premiums; about $7,000 had been paid since 2000.
11

Lawrence died on June 20, 2013. His estate had no significant assets.

12 Michelle was advised by the Insurance Company that she was not the designated beneficiary of the policy on July 5, 2013,
around two weeks after Lawrence's death. On February 12, 2014, Michelle commenced an application seeking the opinion,
advice and direction of the Ontario Superior Court of Justice as to her entitlement to the proceeds of the policy. Pursuant to a
court order dated December 19, 2013, the Insurance Company paid the proceeds of the policy into court pending the resolution
of the dispute.
13 Part V of the Insurance Act, R.S.O. 1990, c. I.8, sets out a comprehensive scheme that governs the rights and obligations
of parties to a life insurance policy. It applies to all life insurance contracts "[d]espite any agreement, condition or stipulation
to the contrary" (s. 172(1)), which means that the parties cannot contract out of its provisions.
14 Of particular relevance for the purposes of this appeal are the provisions of the Insurance Act that deal with the designation
of beneficiaries. A "beneficiary" of a life insurance policy is defined as "a person, other than the insured or the insured's personal
representative, to whom or for whose benefit insurance money is made payable in a contract or by a declaration" (s. 171(1)).
A beneficiary designation therefore identifies the intended recipient of the proceeds under the life insurance policy upon the
death of the insured person, in accordance with the terms of the policy.
15 Part V of the Insurance Act recognizes two types of beneficiary designations: those that are revocable and those that are
irrevocable. A revocable beneficiary designation is one that can be altered or revoked by the insured without the beneficiary's

2

knowledge or consent (s. 190(1) and (2)). An irrevocable beneficiary designation, by contrast, can be altered or revoked only
if the designated beneficiary consents (s. 191(1)). When a valid irrevocable beneficiary designation is made, s. 191 of the
Insurance Act makes clear that the insurance money ceases to be subject to the control of the insured, is not subject to the claims
of the insured's creditors and does not form part of the insured's estate.
16
It is clear that the interest of an irrevocable beneficiary is afforded much more protection than that of a revocable
beneficiary; the former has a "statutory right to remain as the named beneficiary entitled to receive the insurance moneys unless
he or she consents to being removed" (Court of Appeal decision, 2017 ONCA 182, 134 O.R. (3d) 721 (Ont. C.A.), at para.
82). The legislation contemplates only one situation where insurance money can be clawed back from a beneficiary, regardless
of whether his or her designation is irrevocable: to satisfy a support claim brought by a dependant against the estate of the
now-deceased insured person (Succession Law Reform Act, R.S.O. 1990, c. S.26, ss. 58 and 72(1)(f)). No such claim has been
brought in this case.
17
Part V of the Insurance Act also deals with the assignment of a life insurance policy. A life insurance contract entails
a promise by the insurer "to pay the contractual benefit when the insured event occurs" (Norwood on Life Insurance Law in
Canada (3rd ed. 2002), by D. Norwood and J. P. Weir, at p. 359). It can therefore be understood as creating a chose in action
against the insurer, which is transferrable from one person to another through the mechanism of an assignment. The statute
provides that where the assignee gives written notice of the assignment to the insurer, he or she assumes all of the assignor's
rights and interests in the policy. Pursuant to s. 200(1)(b) of the Insurance Act, however, an assignee's interest in the policy will
not have priority over that of an irrevocable beneficiary who was designated prior to the time the assignee gave notice to the
insurer — unless the irrevocable beneficiary consents to the assignment and surrenders his or her interest in the policy.
18

The relevant provisions of the Insurance Act read as follows:
190 (1) Subject to subsection (4), 2 an insured may in a contract or by a declaration designate the insured, the insured's
personal representative or a beneficiary as one to whom or for whose benefit insurance money is to be payable.
(2) Subject to section 191, the insured may from time to time alter or revoke the designation by a declaration.
.....
191 (1) An insured may in a contract, or by a declaration other than a declaration that is part of a will, filed with the insurer
at its head or principal office in Canada during the lifetime of the person whose life is insured, designate a beneficiary
irrevocably, and in that event the insured, while the beneficiary is living, may not alter or revoke the designation without
the consent of the beneficiary and the insurance money is not subject to the control of the insured, is not subject to the
claims of the insured's creditor and does not form part of the insured's estate.
(2) Where the insured purports to designate a beneficiary irrevocably in a will or in a declaration that is not filed as provided
in subsection (1), the designation has the same effect as if the insured had not purported to make it irrevocable.
200 (1) Where an assignee of a contract gives notice in writing of the assignment to the insurer at its head or principal
office in Canada, the assignee has priority of interest as against,
(a) any assignee other than one who gave notice earlier in like manner; and
(b) a beneficiary other than one designated irrevocably as provided in section 191 prior to the time the assignee gave
notice to the insurer of the assignment in the manner prescribed in this subsection.
(2) Where a contract is assigned as security, the rights of a beneficiary under the contract are affected only to the extent
necessary to give effect to the rights and interests of the assignee.
(3) Where a contract is assigned unconditionally and otherwise than as security, the assignee has all the rights and interests
given to the insured by the contract and by this Part and shall be deemed to be the insured.
.....
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III. Decisions Below
A. Ontario Superior Court of Justice (Wilton-Siegel J.) — 2015 ONSC 3914 (Ont. S.C.J.)
19
The application judge, Wilton-Siegel J., held that Risa had been unjustly enriched at Michelle's expense, and therefore
impressed the proceeds of the policy with a constructive trust in Michelle's favour. He began his reasons by addressing a
preliminary matter: the Oral Agreement that Lawrence and Michelle had entered into during their separation. He held that
Michelle and Lawrence "each had an equitable interest in the proceeds of the Policy from the time that it was taken out" and
that the Oral Agreement had effectively resulted in the "equitable assignment to [Michelle] of [Lawrence's] equitable interest
in the proceeds in return for [Michelle's] agreement to pay the premiums on the Policy" (para. 17) (CanLII). According to the
application judge, this equitable interest "took the form of a right to determine the beneficiary of the Policy" (para. 18).
20 The application judge then turned to Michelle's unjust enrichment claim. He found that the first two elements of the cause
of action in unjust enrichment — an enrichment of the defendant and a corresponding deprivation suffered by the plaintiff —
were easily met in this case: Risa had been enriched by virtue of her valid designation as irrevocable beneficiary, and Michelle
had suffered a corresponding deprivation to the extent that she paid the premiums and to the extent that the proceeds had been
payable to Risa "notwithstanding the prior equitable assignment of such proceeds to her" (para. 27). With respect to the third
and final element — the absence of a juristic reason for the enrichment — the application judge held that Risa's designation
as beneficiary under the policy did not constitute a juristic reason that entitled her to retain the proceeds in the particular
circumstances of this case (para. 46). This was because Risa's entitlement to the proceeds would not have been possible if
Michelle had not performed her obligations under the Oral Agreement, and because the Oral Agreement itself amounted to an
equitable assignment of the proceeds to Michelle (para. 48).
B. Ontario Court of Appeal (Strathy C.J.O. and Blair J.A., Lauwers J.A. dissenting) — 2017 ONCA 182, 134 O.R. (3d)
721 (Ont. C.A.)
21 The Ontario Court of Appeal allowed Risa's appeal and set aside the judgment of the application judge. It ordered that the
$7,000 Michelle had paid in premiums between 2000 and 2013 be paid out of court to her and that the balance of the insurance
proceeds be paid to Risa.
(1) Majority Reasons
22
Writing for himself and for Strathy C.J.O., Blair J.A. held that it was not open to the application judge to find that the
Oral Agreement amounted to an equitable assignment, since the doctrine of equitable assignment had not been placed in issue
by the parties before him.
23 Turning to Michelle's unjust enrichment claim, Blair J.A. accepted the application judge's finding that Risa was enriched.
He found it unnecessary to resolve the issue of whether the corresponding deprivation element had been made out as he found
there was a juristic reason justifying the receipt by Risa of the proceeds. Specifically, Blair J.A. held that the application judge
had erred in his approach to the juristic reason element of the unjust enrichment framework — first, by failing to recognize the
significance of Risa's designation as an irrevocable beneficiary, and second, by failing to apply the two-stage analysis mandated
by this Court in Garland v. Consumers' Gas Co., 2004 SCC 25, [2004] 1 S.C.R. 629 (S.C.C.). In Blair J.A.'s view, "the existence
of the statutory regime relating to revocable and irrevocable beneficiaries ... falls into an existing recognized category of juristic
reason", constituting "both a disposition of law and a statutory obligation" (para. 99).
24 Blair J.A. declined to decide whether a constructive trust can be imposed only to remedy unjust enrichment and wrongful
acts or can also be based on the more elastic concept of "good conscience". He took the position that there was nothing in
the circumstances of this case that put it in some "good conscience" category beyond what was captured by unjust enrichment
and wrongful act.
(2) Dissenting Reasons
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25 In dissent, Lauwers J.A. agreed with the majority that the application judge had erred in relying on the equitable assignment
doctrine. However, he disagreed with the majority as to the disposition of Michelle's unjust enrichment claim and the propriety
of imposing a constructive trust over the proceeds in these circumstances. He would therefore have dismissed the appeal.
26
Lauwers J.A. began by considering this Court's decision in Soulos v. Korkontzilas, [1997] 2 S.C.R. 217 (S.C.C.), and
held that it leaves open four routes by which a constructive trust may be imposed: (1) as a remedy for unjust enrichment; (2) for
wrongful acts; (3) in circumstances where its availability has long been recognized; and (4) otherwise where good conscience
requires it. According to Lauwers J.A., in relation to the fourth route, the Soulos court anticipated that the law of remedial trusts
would continue to develop in a way that accommodates the changing needs and mores of society.
27
On the issue of unjust enrichment, Lauwers J.A. concluded that Michelle had made out each of the requisite elements
and that a constructive trust ought therefore to be imposed over the proceeds in her favour. With respect to the corresponding
deprivation element, he rejected the submission that Michelle's financial contribution was the correct measure of her deprivation,
and instead found that the asset for which she had paid and of which she stood deprived was the full payout of the life insurance
proceeds — not just the amount she had paid in premiums.
28 Lauwers J.A. also rejected the proposition that the applicable Insurance Act provisions provided a juristic reason for Risa's
retention of the proceeds. In his view, Michelle's entitlement to the insurance proceeds as against Risa was neither precluded
nor affected by the operation of the Insurance Act. He also held that a juristic reason could not be found based on the parties'
reasonable expectations or public policy considerations.
29 Finally, regarding to the imposition of a constructive trust, Lauwers J.A. considered a number of other cases that involved
disappointed beneficiaries. Noting that these cases fit awkwardly under the unjust enrichment rubric, he observed that:
... the disappointed beneficiary cases are perhaps better understood as a genus of cases in which a constructive trust can be
imposed via the third route in Soulos — circumstances where the availability of a trust has previously been recognized —
and the fourth route — where good conscience otherwise demands it, quite independent of unjust enrichment. [para. 276]
IV. Issues
30

The issues in this case are as follows:
A. Has Michelle made out a claim in unjust enrichment by establishing:
(1) Risa's enrichment and her own corresponding deprivation; and
(2) the absence of any juristic reason for Risa's enrichment at her expense?
B. If so, is a constructive trust the appropriate remedy?

V. Analysis
31
In the present case, Michelle requests that the insurance proceeds be impressed with a constructive trust in her favour.
The primary basis on which she seeks this remedy is unjust enrichment. In the alternative, she submits that the circumstances
of her case provide a separate good conscience basis upon which a court may impose a constructive trust.
32 A constructive trust is a vehicle of equity through which one person is required by operation of law — regardless of any
intention — to hold certain property for the benefit of another (Waters' Law of Trusts in Canada (4th ed. 2012), by D. W. M.
Waters, M. R. Gillen and L. D. Smith, at p. 478). In Canada, it is understood primarily as a remedy, which may be imposed at
a court's discretion where good conscience so requires. As McLachlin J. (as she then was) noted in Soulos:
... under the broad umbrella of good conscience, constructive trusts are recognized both for wrongful acts like fraud and
breach of duty of loyalty, as well as to remedy unjust enrichment and corresponding deprivation. ... Within these two broad
5

categories, there is room for the law of constructive trust to develop and for greater precision to be attained, as time and
experience may dictate. [Emphasis added; para. 43.]
33
What is therefore crucial to recognize is that a proper equitable basis must exist before the courts will impress certain
property with a remedial constructive trust. The cause of action in unjust enrichment may provide one such basis, so long as the
plaintiff can also establish that a monetary award is insufficient and that there is a link between his or her contributions and the
disputed property (Peter v. Beblow, [1993] 1 S.C.R. 980 (S.C.C.), at p. 997; Kerr v. Baranow, 2011 SCC 10, [2011] 1 S.C.R.
269 (S.C.C.), at paras. 50-51). Absent this, a plaintiff seeking the imposition of a remedial constructive trust must point to some
3
other basis on which this remedy can be imposed, like breach of fiduciary duty. I

34

I now turn to consider Michelle's claim in unjust enrichment.

A. Unjust Enrichment
35
Broadly speaking, the doctrine of unjust enrichment applies when a defendant receives a benefit from a plaintiff in
circumstances where it would be "against all conscience" for him or her to retain that benefit. Where this is found to be the
case, the defendant will be obliged to restore that benefit to the plaintiff. As recognized by McLachlin J. in Peel (Regional
Municipality) v. Canada, [1992] 3 S.C.R. 762 (S.C.C.), at p. 788, "At the heart of the doctrine of unjust enrichment ... lies the
notion of restoration of a benefit which justice does not permit one to retain."
36
Historically, restitution was available to plaintiffs whose cases fit into certain recognized "categories of recovery" —
including where a plaintiff conferred a benefit on a defendant by mistake, under compulsion, out of necessity, as a result of
a failed or ineffective transaction, or at the defendant's request (Peel (Regional Municipality), at p. 789; Kerr, at para. 31).
Although these discrete categories exist independently of one another, they are each premised on the existence of some injustice
in permitting the defendant to retain the benefit that he or she received at the plaintiff's expense.
37
In the latter half of the 20th century, courts began to recognize the common principles underlying these discrete
categories and, on this basis, developed "a framework that can explain all obligations arising from unjust enrichment" (L.
Smith, "Demystifying Juristic Reasons" (2007), 45 Can. Bus. L.J. 281, at p. 281; see also Rathwell v. Rathwell, [1978] 2 S.C.R.
436 (S.C.C.), and Murdoch v. Murdoch (1973), [1975] 1 S.C.R. 423 (S.C.C.), per Laskin J., dissenting). Under this principled
framework, a plaintiff will succeed on the cause of action in unjust enrichment if he or she can show: (a) that the defendant was
enriched; (b) that the plaintiff suffered a corresponding deprivation; and (c) that the defendant's enrichment and the plaintiff's
corresponding deprivation occurred in the absence of a juristic reason (Becker v. Pettkus, [1980] 2 S.C.R. 834 (S.C.C.), at p.
848; Garland, at para. 30; Kerr, at paras. 30-45). While the principled unjust enrichment framework and the categories coexist
(Kerr, at paras. 31-32), the parties in this case made submissions only under the principled unjust enrichment framework. These
reasons proceed on this basis.
38 This principled approach to unjust enrichment is a flexible one that allows courts to identify circumstances where justice
and fairness require one party to restore a benefit to another. Recovery is therefore not restricted to cases that fit within the
categories under which the retention of a conferred benefit was traditionally considered unjust (Kerr, at para. 32). As observed
by McLachlin J. in Peel (Regional Municipality) (at p. 788):
The tri-partite principle of general application which this Court has recognized as the basis of the cause of action for unjust
enrichment is thus seen to have grown out of the traditional categories of recovery. It is informed by them. It is capable,
however, of going beyond them, allowing the law to develop in a flexible way as required to meet changing perceptions
of justice.
39 Justice and fairness are at the core of the dispute between Michelle and Risa, both of whom are innocent parties. Moreover,
and to complicate matters, resolution of this dispute requires this Court to consider the elements of an unjust enrichment claim
as they apply in a context that involves several parties. Pursuant to her Oral Agreement with Lawrence, Michelle paid around
$7,000 in premiums to the Insurance Company between 2000 and 2013 in exchange for the right to remain named as beneficiary
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of the policy. When Lawrence passed away, however, the insurance proceeds (which totalled $250,000) were payable by the
Insurance Company not to Michelle, but to Risa — the person whom Lawrence had subsequently named the irrevocable
beneficiary, contrary to the contractual obligation he owed to Michelle. The result of this arrangement was that Risa's enrichment
was significantly greater than Michelle's out-of-pocket loss. Moreover, Risa was entitled to receive the proceeds from the
Insurance Company by virtue of her designation as irrevocable beneficiary, pursuant to ss. 190 and 191 of the Insurance Act.
40
These unusual circumstances raise two distinct questions respecting the law of unjust enrichment. First, what is the
proper measure of Michelle's deprivation, and in what sense does it "correspond" to Risa's gain? Second, does the legislative
framework at issue provide a juristic reason for Risa's enrichment and Michelle's corresponding deprivation — and if not, can
such a juristic reason be found on some other basis? I will deal with each of these questions in turn.
(1) Risa's Enrichment and Michelle's Corresponding Deprivation
41
The first two elements of the cause of action in unjust enrichment require an enrichment of the defendant and a
corresponding deprivation of the plaintiff. These two elements are closely related; a straightforward economic approach is taken
to both of them, with moral and policy considerations instead coming into play at the juristic reason stage of the analysis (Kerr,
at para. 37; Garland, at para. 31). To establish that the defendant was enriched and the plaintiff correspondingly deprived, it
must be shown that something of value — a "tangible benefit" — passed from the latter to the former (Kerr, at para. 38; Garland,
at para. 31; Peel (Regional Municipality), at p. 790; Pacific National Investments Ltd. v. Victoria (City), 2004 SCC 75, [2004]
3 S.C.R. 575 (S.C.C.), at para. 15). This Court has described the enrichment and detriment elements as being "the same thing
from different perspectives" (PIPSC v. Canada (Attorney General), 2012 SCC 71, [2012] 3 S.C.R. 660 (S.C.C.) ("PIPSC"), at
para. 151) and thus as being "essentially two sides of the same coin" (Peter, at p. 1012).
42
The parties in the present case do not dispute the fact that Risa was enriched to the full extent of the $250,000 by virtue
of her right to receive the insurance proceeds as the designated irrevocable beneficiary. The application judge found as much
(at para. 27), and this finding is not contested on appeal.
43 In addition to an enrichment of the defendant, a plaintiff asserting an unjust enrichment claim must also establish that he
or she suffered a corresponding deprivation. According to Professor McInnes, this element serves the purpose of identifying the
plaintiff as the person with standing to seek restitution against an unjustly enriched defendant (M. McInnes, The Canadian Law
of Unjust Enrichment and Restitution (2014), at p. 149; see also Peel (Regional Municipality), at pp. 789-90, and Kleinwort
Benson v. Birmingham Council (1996), [1997] Q.B. 380 (Eng. C.A.), at pp. 393 and 400). Even if a defendant's retention of a
benefit can be said to be unjust, a plaintiff has no right to recover against that defendant if he or she suffered no loss at all, or
suffered a loss wholly unrelated to the defendant's gain. Instead, the plaintiff must demonstrate that the loss he or she incurred
corresponds to the defendant's gain, in the sense that there is some causal connection between the two (Pettkus, at p. 852). Put
simply, the transaction that enriched the defendant must also have caused the plaintiff's impoverishment, such that the defendant
can be said to have been enriched at the plaintiff's expense (P. D. Maddaugh and J. D. McCamus, The Law of Restitution (looseleaf ed.), at p. 3-24). While the nature of the correspondence between such gain and loss may vary from case to case, this
correspondence is what grounds the plaintiff's entitlement to restitution as against an unjustly enriched defendant. Professor
McInnes explains that "the Canadian conception of a 'corresponding deprivation' rightly emphasizes the crucial connection
between the defendant's gain and the plaintiff's loss" (The Canadian Law of Unjust Enrichment and Restitution, at p. 149).
44 The authorities on this point make clear that the measure of the plaintiff's deprivation is not limited to the plaintiff's out-ofpocket expenditures or to the benefit taken directly from him or her. Rather, the concept of "loss" also captures a benefit that was
never in the plaintiff's possession but that the court finds would have accrued for his or her benefit had it not been received by
the defendant instead (Citadel General Assurance Co. v. Lloyds Bank Canada, [1997] 3 S.C.R. 805 (S.C.C.), at para. 30). This
makes sense because in either case, the result is the same: the defendant becomes richer in circumstances where the plaintiff
becomes poorer. As was succinctly articulated by La Forest J. in Lac Minerals Ltd. v. International Corona Resources Ltd.,
[1989] 2 S.C.R. 574 (S.C.C.), at pp. 669-70:
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When one talks of restitution, one normally talks of giving back to someone something that has been taken from them (a
restitutionary proprietary award), or its equivalent value (a personal restitutionary award). As the Court of Appeal noted in
this case, [the respondent] never in fact owned the [disputed] property, and so it cannot be "given back" to them. However,
there are concurrent findings below that but for its interception by [the appellant], [the respondent] would have acquired
the property. In Air Canada..., at pp. 1202-03, I said that the function of the law of restitution "is to ensure that where a
plaintiff has been deprived of wealth that is either in his possession or would have accrued for his benefit, it is restored
to him. The measure of restitutionary recovery is the gain the [defendant] made at the [plaintiff's] expense." (Emphasis
added.) In my view the fact that [the respondent in this case] never owned the property should not preclude it from the
pursuing a restitutionary claim: see Birks, An Introduction to the Law of Restitution, at pp. 133-39. [The appellant] has
therefore been enriched at the expense of [the respondent]. [Emphasis in original.]
While Lac Minerals Ltd. turned largely on the defendant's breach of confidence and breach of fiduciary duty, the above
comments were made in the context of La Forest J.'s analysis of the tripartite unjust enrichment framework as it was applied in
that case. My view is thus that these comments are applicable to the analysis in the present case.
45
The foregoing also indicates that the corresponding deprivation element does not require that the disputed benefit be
conferred directly by the plaintiff on the defendant (see McInnes, The Canadian Law of Unjust Enrichment and Restitution,
at p. 155, but also see pp. 156-83; Maddaugh and McCamus, The Law of Restitution, at p. 35-1). This understanding of the
correspondence between loss and gain has also been accepted under Quebec's civilian approach to the law of unjust enrichment:
The theory of unjustified enrichment does not require that the enrichment pass directly from the property of the
impoverished to that of the enriched party. ... The impoverished party looks to the one who profited from its
impoverishment. It is then for the enriched party to find a legal justification for its enrichment.
(Cie immobilière Viger v. Lauréat Giguère Inc. (1976), [1977] 2 S.C.R. 67 (S.C.C.), at p. 79; see also Lacroix c. Valois,
[1990] 2 S.C.R. 1259 (S.C.C.), at pp. 1278-79.)
46
Taking a straightforward economic approach to the enrichment and corresponding deprivation elements of the unjust
enrichment framework, I am of the view that Michelle stands deprived of the right to receive the entirety of the policy proceeds
(for a value of $250,000) and that the necessary correspondence exists between this deprivation and Risa's gain. With respect
to the extent of Michelle's deprivation, my view is that the quantification of her loss should not be limited to her out-of-pocket
expenditures — that is, the $7,000 she paid in premiums between 2000 and 2013. Pursuant to her contractual obligation, she
made those payments over the course of 13 years in exchange for the right to receive the policy proceeds from the Insurance
Company upon Lawrence's death. In breach of his contractual obligation, however, Lawrence instead transferred that right to
Risa. Had Lawrence held up his end of the bargain with Michelle, rather than designating Risa irrevocably, the right to payment
of the policy proceeds would have accrued to Michelle. At the end of the day, therefore, what Michelle lost is not only the
amount she paid in premiums. She stands deprived of the very thing for which she paid — that is, the right to claim the $250,000
in proceeds.
47
To be clear, therefore, Michelle's entitlement under the Oral Agreement is what makes it such that she was deprived of
the full value of the insurance payout. In other cases where the plaintiff has some general belief that the insured ought to have
named him or her as the designated beneficiary, but otherwise has no legal or equitable right to be treated as the proper recipient
of the insurance money, it will likely be impossible to find either that the right to receive that insurance money was ever held
by the plaintiff or that it would have accrued to him or her. In such cases, the properly designated beneficiary is not enriched
at the expense of a plaintiff who had no claim to the insurance money in the first place — the result being that the plaintiff
will not have suffered a corresponding deprivation to the full extent of the insurance proceeds (Love v. Love, 2013 SKCA 31,
359 D.L.R. (4th) 504 (Sask. C.A.), at para. 42).
48 My colleagues, Gascon and Rowe JJ., approach Michelle's loss differently. They take the position that unjust enrichment
cannot be invoked by a claimant to protect his or her "contractual expectations against innocent third parties" (para. 104). While
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they agree that the Canadian principle against unjust enrichment operates where a plaintiff has lost wealth that was either in his
or her possession or that would have accrued for his or her benefit, they take the position that "awards for expected property
have generally been where there was a breach of an equitable duty", and they distinguish that situation from cases where the
plaintiff held "a valid contractual expectation" of receiving certain property (para. 104).
49
My view is that it is not useful, in the context of unjust enrichment, to distinguish between expectations based on a
contractual obligation and expectations where there was a breach of an equitable duty (see my colleagues' reasons, at para.
104). Rather, a robust approach to the corresponding deprivation element focuses simply on what the plaintiff actually lost
— that is, property that was in his or her possession or that would have accrued for his or her benefit — and on whether that
loss corresponds to the defendant's enrichment, such that we can say that the latter was enriched at the expense of the former.
As was observed by Professors Maddaugh and McCamus in The Law of Restitution, one source of difficulty in these kinds of
disappointed beneficiary cases is
a rigid application of the "corresponding deprivation" or "expense" element as if it requires that the benefit in the defendant's
hands must have been transferred from, or constitute an out-of-pocket expense of, the plaintiff.... [R]estitution of benefits
received from third parties may well provide a basis for recovery. In this particular context, the benefit received can, in
any event, normally be described as having been received at the plaintiff's expense in the sense that, but for the mistaken
failure to implement the arrangements in question, the benefit would have been received by the plaintiff. [Emphasis added;
p. 35-21.]
I agree. In this case, given the fact that Michelle held up her end of the bargain, kept the policy alive by paying the premiums,
did not predecease Lawrence, and still did not get what she actually contracted for, it seems artificial to suggest that her loss
was anything less than the right to receive the entirety of the insurance proceeds.
50 From this perspective, it is equally clear that Risa's enrichment came at Michelle's expense. It is not only that Michelle's
payment of the premiums made Risa's enrichment possible — something which the application judge found to be the case: "The
change of designation, and [Risa's] later receipt of the proceeds of the Policy, would not have been possible but for [Michelle's]
performance of her obligations under the agreement" (para. 48). What is more significant is that Risa's designation gave her
the statutory right to receive the insurance proceeds, the necessary implication being that Michelle would have no such right
despite the fact that she had a contractual entitlement, by virtue of the agreement with Lawrence, to remain named as beneficiary.
Because Risa received the benefit that otherwise would have accrued to Michelle, the requisite correspondence exists: the former
was enriched at the expense of the latter.
51
My colleagues also dispute this proposition. They say that any deprivation suffered by Michelle is attributable to the
fact that she lacks the practical ability to recover anything against Lawrence's insolvent estate. The result, in their view, is that
what Risa received — a statutory entitlement to the proceeds — is different than what Michelle lost — which they characterize
as the ability to enforce her contractual rights against Lawrence's estate (para. 111). Again, I disagree; since Risa was given
the very thing that Michelle had contracted to receive and was otherwise entitled to receive (given that she held up her end
of the bargain), it seems evident to me that Risa was enriched at Michelle's expense. To be clear, it is not simply that Risa
gained a benefit with a value equal to the amount of Michelle's deprivation. Rather, what Risa gained is the precise benefit
that Michelle lost: the right to receive the proceeds of Lawrence's life insurance policy. I would also add that the insolvency of
Lawrence's estate simply means that Michelle would be unable to recover the value of her loss by bringing an action against
Lawrence's estate in breach of contract; it does not affect her ability to bring an unjust enrichment claim against Risa. The fact
that a plaintiff has a contractual claim against one defendant does not preclude the plaintiff from advancing his or her case by
asserting a separate cause of action against another defendant if it appears most advantageous (Central & Eastern Trust Co. v.
Rafuse, [1986] 2 S.C.R. 147 (S.C.C.), at p. 206).
52 I would therefore conclude that the requisite enrichment and corresponding deprivation are both present in this case. The
payability of the insurance proceeds by the Insurance Company for Risa's benefit did in fact impoverish Michelle "to the full
extent of the insurance payout in [Risa's] favour" (Court of Appeal decision, at para. 208 (Lauwers J.A., dissenting)).
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53
In light of this, the Court of Appeal's order — which was made on the consent of the parties, and which requires that
$7,000 of the proceeds be paid to Michelle and that the balance be paid to Risa — cannot be upheld on a principled basis. If
there is a juristic reason for Risa's retention of the insurance money, then Michelle's claim will necessarily fail and Risa will be
entitled to the full $250,000. If there is no such juristic reason, however, then Michelle's unjust enrichment claim will succeed
and she will be entitled to a restitutionary remedy totalling that amount.
(2) Absence of Any Juristic Reason
54 Having established an enrichment and a corresponding deprivation, Michelle must still show that there is no justification
in law or equity for the fact that Risa was enriched at her expense in order to succeed in her claim. As observed by Cromwell
J. in Kerr (at para. 40):
The third element of an unjust enrichment claim is that the benefit and corresponding detriment must have occurred without
a juristic reason. To put it simply, this means that there is no reason in law or justice for the defendant's retention of the
benefit conferred by the plaintiff, making its retention "unjust" in the circumstances of the case .... [Emphasis added.]
55
This understanding of juristic reason is crucial for the purposes of the present appeal. The third element of the cause of
action in unjust enrichment is essentially concerned with the justification for the defendant's retention of the benefit conferred
on him or her at the plaintiff's expense — or, to put it differently, with whether there is a juristic reason for the transaction that
resulted in both the defendant's enrichment and the plaintiff's corresponding deprivation. If there is, then the defendant will be
justified in keeping or retaining the benefit received at the plaintiff's expense, and the plaintiff's claim will fail accordingly. At
its core, the doctrine of unjust enrichment is fundamentally concerned with reversing transfers of benefits that occur without
any legal or equitable basis. As McLachlin J. stated in Peter (at p. 990), "It is at this stage that the court must consider whether
the enrichment and detriment, morally neutral in themselves, are 'unjust'."
56 In Garland, this Court shed light on exactly what must be shown under the juristic reason element of the unjust enrichment
analysis — and in particular, on whether this third element requires that cases be decided by "finding a 'juristic reason' for
a defendant's enrichment" or instead by "asking whether the plaintiff has a positive reason for demanding restitution" (para.
41, citing Garland v. Consumers' Gas Co. (2001), 57 O.R. (3d) 127 (Ont. C.A.), at para. 105). In an effort to eliminate the
uncertainty between these competing approaches, Iacobucci J. formulated a juristic reason analysis that proceeds in two stages.
57
The first stage requires the plaintiff to demonstrate that the defendant's retention of the benefit at the plaintiff's expense
cannot be justified on the basis of any of the "established" categories of juristic reasons: a contract, a disposition of law, a
donative intent, and other valid common law, equitable or statutory obligations (Garland, at para. 44; Kerr, at para. 41). If any
of these categories applies, the analysis ends; the plaintiff's claim must fail because the defendant will be justified in retaining
the disputed benefit. For example, a plaintiff will be denied recovery in circumstances where he or she conferred a benefit on
a defendant by way of gift, since there is nothing unjust about a defendant retaining a gift of money that was made to him or
her by (and that resulted in the corresponding deprivation of) the plaintiff. In this way, these established categories limit the
subjectivity and discretion inherent in the unjust enrichment analysis and help to delineate the boundaries of this cause of action
(Garland, at para. 43).
58 If the plaintiff successfully demonstrates that none of the established categories of juristic reasons applies, then he or she
has established a prima facie case and the analysis proceeds to the second stage. At this stage, the defendant has an opportunity
to rebut the plaintiff's prima facie case by showing that there is some residual reason to deny recovery (Garland, at para. 45).
The de facto burden of proof falls on the defendant to show why the enrichment should be retained. In determining whether
this may be the case, the court should have regard to two considerations: the parties' reasonable expectations and public policy
(Garland, at para. 46; Kerr, at para. 43).
59 This two-stage approach to juristic reason was designed to strike a balance between the need for predictability and stability
on the one hand, and the importance of applying the doctrine of unjust enrichment flexibly, and in a manner that reflects our
evolving perception of justice, on the other.
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(a) First Stage — None of the Established Categories Applies in These Circumstances
60
The first stage of the Garland framework asks whether a juristic reason from an established category operates to deny
recovery. Michelle submits that none of these categories applies in the circumstances of this case. Risa takes the position that
the Insurance Act required the proceeds of the policy to be paid exclusively to her as the validly designated beneficiary, such
that the applicable legislation constitutes a juristic reason to deny the recovery sought by Michelle.
61
The main issue at this stage of the analysis is therefore whether a beneficiary designation made pursuant to ss. 190(1)
and 191(1) of the Insurance Act — which, when coupled with Lawrence's insurance policy, makes it clear that Risa is the one
to whom the insurance proceeds are payable — provides a juristic reason for Risa to retain those proceeds in light of Michelle's
claim to the money. Put differently, the question can be framed as follows: is there any aspect of this statutory framework that
justifies the fact that Risa was enriched at Michelle's expense? If so, Michelle's claim will necessarily fail.
62 My colleagues dispute this proposition. In their view, it is sufficient to show that there is some juristic reason for the fact
that the defendant was enriched, and there is thus no need to demonstrate that the enrichment and the corresponding deprivation
occurred without a juristic reason. With respect, this proposition is at odds with the clear guidance provided by this Court in
Kerr (para. 40, reproduced at para. 54 of these reasons) and disregards the work already done by the recognized categories of
juristic reasons identified in Garland. Each of these categories points to a relationship between the plaintiff and the defendant
that justifies the fact that a benefit passed from the former to the latter. To focus exclusively on the reason why the defendant
was enriched is to ignore this key aspect of the law of unjust enrichment.
63 Two categories of juristic reasons might be said to apply in the circumstances of this case: disposition of law and statutory
obligations. Disposition of law is a broad category that applies in various circumstances, including "where the enrichment of the
defendant at the plaintiff's expense is required by law, such as where a valid statute denies recovery" (Kerr, at para. 41 (emphasis
added)). The statutory obligations category operates in a substantially similar manner, precluding recovery where a legislative
enactment expressly or implicitly mandates a transfer of wealth from the plaintiff to the defendant. Although there is undoubtedly
a degree of overlap between these two distinct categories, what matters for the purposes of this appeal is that a plaintiff's claim
will necessarily fail if a legislative enactment provides a reason for the enrichment and corresponding deprivation, so as to
preclude recovery in unjust enrichment. As Professors Maddaugh and McCamus note in The Law of Restitution:
... it is perhaps self-evident that an unjust enrichment will not be established in any case where enrichment of the defendant
at the plaintiff's expense is required by law. The payment of validly imposed taxes may be considered unjust by some but
their payment gives rise to no restitutionary right of recovery. [Emphasis added; footnotes omitted; p. 3-28.]
64 The jurisprudence provides ample support for this proposition. Among the issues in Reference re Excise Tax Act (Canada),
[1992] 2 S.C.R. 445 (S.C.C.) ("GST Reference"), was whether suppliers registered under the Excise Tax Act, R.S.C. 1985, c.
E-15, that incurred costs in collecting the Goods and Services Tax on behalf of the federal government could recover those costs
from the government on the basis of restitution. For a majority of this Court, Lamer C.J. answered this question in the negative:
Under the GST Act the expenses involved in collecting and remitting the GST are borne by registered suppliers. This
certainly constitutes a burden to these suppliers and a benefit to the federal government. However, this is precisely the
burden contemplated by statute. Hence, a juridical reason for the retention of the benefit by the federal government exists
unless the statute itself is ultra vires. [Emphasis added; p. 477.]
65
A similar issue arose in Gladstone v. Canada (Attorney General), 2005 SCC 21, [2005] 1 S.C.R. 325 (S.C.C.). In that
case, the respondents were charged under the Fisheries Act, R.S.C. 1970, c. F-14, for harvesting and attempting to sell large
quantities of herring spawn. The Department of Fisheries and Oceans seized and sold the herring spawn, and the appellant
Crown in Right of Canada held the proceeds pending the outcome of the proceedings. The proceedings were eventually stayed
and the net proceeds paid to the respondents. Because the Crown refused to pay interest or any other additional amount, however,
the respondents sought restitution in the amount of $132,000, on the ground that the Crown had been unjustly enriched by its
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retention of the proceeds during the time of seizure. Writing for a unanimous Court, Major J. denied that claim on the following
basis:
Here, Parliament has enacted a statutory regime to regulate the commercial fishery. It has provided an extensive framework
dealing with the seizure and return of things seized. This regime specifically provides for the return of any fish, thing, or
proceeds realized. This was followed. Interest or some other additional amount might have been gratuitously included,
but it was not. The validity of the Fisheries Act was not, nor could have been, successfully challenged. Therefore, the Act
provides a juristic reason for any incidental enrichment which may have occurred in its operation. As a result, the unjust
enrichment claim fails. [para. 22]
In short, it was Major J.'s position that the statutory regime, by specifying what had to be returned, made it clear that anything
falling outside of the specified categories was to be retained by the Crown. In other words, the Fisheries Act stipulated that, in
certain circumstances, a benefit would be retained by the Crown.
66
These cases are examples of situations where a statute precluded recovery on the basis of unjust enrichment. It is to be
noted that in each case, recovery was denied because the legislation in question expressly or implicitly required the transfer
of wealth between the plaintiff and the defendant and therefore justified the defendant's retention of the benefit received at
the plaintiff's expense. It is in this way that the applicable legislation can be understood as "denying" or "barring" recovery in
restitution and therefore as supplying a juristic reason for the defendant's retention of the benefit.
67 What, then, should we make of ss. 190(1) and 191(1) of the Insurance Act? The former permits the insured to identify the
person to whom or for whose benefit the insurance money is payable when the insured passes away. Coupled with the insurance
contract, it directs the insurer to pay the proceeds to the person so designated. The latter provides that such a designation may
be made irrevocably.
68 Given the fact that a statute will preclude recovery for unjust enrichment where it requires (either explicitly or by necessary
implication) that the defendant be enriched to the detriment of the plaintiff, the provisions of the Insurance Act may therefore
provide a juristic reason for the beneficiary's enrichment vis-à-vis any corresponding deprivation that may have been suffered
by the insurer at the time the insurance money is eventually paid out. For this reason, an unjust enrichment claim brought
by the insurer against the designated beneficiary (revocable or irrevocable) would necessarily fail at this stage; the rights and
obligations that exist in that context — both statutory and contractual — justify the beneficiary's enrichment at the insurer's
expense (Saskatchewan Crop Insurance Corp. v. Deck, 2008 SKCA 21, 307 Sask. R. 206 (Sask. C.A.), at paras. 47-54).
69
A valid beneficiary designation under the Insurance Act has also been found to constitute a juristic reason that defeats a
third party's claim for the entirety of the death benefit in circumstances where that party paid some of the premiums under the
erroneous belief that he or she was the named beneficiary. In Richardson Estate v. Mew, 2009 ONCA 403, 96 O.R. (3d) 65 (Ont.
C.A.), the deceased had maintained his first wife as the designated beneficiary under a life insurance policy. His second wife,
who did not have a contractual right to be named as beneficiary, wrongly believed that he had executed a change of beneficiary
designation in her favour, and paid some of the policy premiums — initially from a joint bank account she shared with the
deceased and later from her own bank account. She sought the imposition of a constructive trust in her favour over the policy
proceeds, arguing that there was no juristic reason for the first wife's enrichment. Even accepting that the second wife could
be said to have suffered a corresponding deprivation, the Ontario Court of Appeal upheld the motion judge's finding that a
valid beneficiary designation under the Insurance Act amounted to a juristic reason that defeated the second wife's claim for
the insurance money that was payable to the first wife. I would observe that the claimant in that case sought a constructive trust
over the entire death benefit, and not merely the return of any payments made on the basis of her erroneous belief; the Court of
Appeal did not decide whether she would be entitled to the return of those payments, and that question is not before us today.
70
At issue in this case, however, is whether a designation made pursuant to ss. 190(1) and 191(1) of the Insurance Act
provides any reason in law or justice for Risa to retain the disputed benefit notwithstanding Michelle's prior contractual right to
remain named as beneficiary and therefore to receive the policy proceeds. In other words, does the statute preclude recovery for
a plaintiff, like Michelle, who stands deprived of the benefit of the insurance policy in circumstances such as these? In my view,
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it does not. Nothing in the Insurance Act can be read as ousting the common law or equitable rights that persons other than the
designated beneficiary may have in policy proceeds. As this Court explained in Rawluk v. Rawluk, [1990] 1 S.C.R. 70 (S.C.C.),
at p. 90, the "legislature is presumed not to depart from prevailing law 'without expressing its intentions to do so with irresistible
clearness'" (see also Gendron v. Supply & Services Union of the P.S.A.C., Local 50057, [1990] 1 S.C.R. 1298 (S.C.C.)). In KBA
Canada Inc. v. 3S Printers Inc., 2014 BCCA 117, 59 B.C.L.R. (5th) 273 (B.C. C.A.), for example, the British Columbia Court
of Appeal found that the Personal Property Security Act, R.S.B.C. 1996, c. 359, provided a "complete set of priority rules" that
was "designed to replace convoluted common law, equitable and statutory rules that beset personal property security law with
complexity and uncertainty" (paras. 27 and 21, citing Innovation Credit Union v. Bank of Montreal, 2010 SCC 47, [2010] 3
S.C.R. 3 (S.C.C.)). In those circumstances, there was no "room for priorities to be determined on the basis of common law or
equitable principles" (para. 22). By contrast, while the Insurance Act provides the mechanism by which beneficiaries can be
designated and therefore become statutorily entitled to receive policy proceeds, no part of the Insurance Act operates with the
necessary "irresistible clearness" to preclude the existence of contractual or equitable rights in those insurance proceeds once
they have been paid to the named beneficiary.
71 The reasoning put forward by McKinlay J. (as she then was) of the Ontario High Court of Justice in Shannon v. Shannon
(1985), 50 O.R. (2d) 456 (Ont. H.C.), is particularly instructive in this regard. Like Michelle, the plaintiff in Shannon was the
former spouse of an insured person who had contractually agreed to maintain the plaintiff as the sole beneficiary of the life
insurance policy in his name and "not to revoke such beneficiary designation at any time in the future" (p. 458). Shortly thereafter,
and in breach of his contractual obligation, the insured person surreptitiously changed the beneficiary designation in favour of his
niece and nephew. He passed away several years later, and when the plaintiff discovered the change in beneficiary designation,
she commenced an action asserting her entitlement to the proceeds of her former spouse's insurance policy. McKinlay J. found
in her favour and made the following observations (at p. 461):
It would appear from s. 167(2) [i.e. the predecessor of s. 190(2) of the Insurance Act] that the insured may at any time
before the filing of an irrevocable declaration alter or revoke an existing designation by way of a declaration.
The position of the defendant is that this is precisely what the insured did, and that any finding of the court of a trust in
favour of the plaintiff would have the effect of the court's attempting to overrule a clear statutory provision.
But the Insurance Act provides a statutory framework for the protection of the insured, the insurer and beneficiaries; equity
imposes duties of conscience on parties based on their relationship and dealings one with another outside the purview
of the statute. When he concluded the separation agreement with his wife, the deceased bound himself to maintain the
policy in good standing, which he did; he also bound himself to maintain it for the benefit of his wife, which he did not.
[Emphasis added.]
72 Shannon therefore supports the proposition that while the Insurance Act may provide for the beneficiary's entitlement to
payment of the proceeds, it "does not specifically preclude the existence of rights outside its provisions" (p. 461). Similarly, in
Chanowski v. Bauer, 2010 MBCA 96, 258 Man. R. (2d) 244 (Man. C.A.), the Manitoba Court of Appeal recognized that courts
have readily accepted that contractual rights to policy proceeds may operate to the detriment of named beneficiaries:
Generally, the courts have imposed remedial constructive trusts in factual circumstances where the deceased has breached
an agreement regarding life insurance benefits. These have arisen most commonly in cases where the husband executed a
separation agreement promising to retain his former wife as the beneficiary of his life insurance policy and, in contravention
of that promise, before his death, the deceased changed the designation of his beneficiary to that of his present wife or
another family member. [para. 39]
73
Accepting that contractual rights to claim policy proceeds can exist outside of the Insurance Act, can an irrevocable
designation under the Insurance Act nonetheless constitute a juristic reason for Michelle's deprivation? In my view, it cannot.
This is because the applicable statutory provisions do not require, either expressly or implicitly, that a beneficiary keep the
proceeds as against a plaintiff, in an unjust enrichment claim, who stands deprived of his or her prior contractual entitlement
to claim such proceeds upon the insured's death. By not ousting prior contractual or equitable rights that third parties may
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have in such proceeds, the Insurance Act allows an irrevocable beneficiary to take insurance money that may be subject to
prior rights and therefore does not give such a beneficiary any absolute entitlement to that money (Shannon, at p. 461). Put
simply, the statute required that the Insurance Company pay Risa, but it did not give Risa a right to keep the proceeds as against
Michelle, whose contract with Lawrence specifically provided that she would pay all of the premiums exclusively for her own
benefit. Neither by direct reference nor by necessary implication does the statute either (a) foreclose a third party who stands
deprived of his or her contractual entitlement to claim insurance proceeds by successfully asserting an unjust enrichment claim
against the designated beneficiary — whether revocable or irrevocable — or (b) preclude the imposition of a constructive trust
in circumstances such as these (see Central Guaranty Trust Co. v. Dixdale Mortgage Investment Corp. (1994), 24 O.R. (3d)
506 (Ont. C.A.); see also KBA Canada Inc.).
74
On this basis, the applicable Insurance Act provisions are distinguishable from other legislative enactments that have
been found to preclude recovery, such as valid statutory provisions requiring the payment of taxes to the government (see GST
Reference, at pp. 476-77; Zaidan Group Ltd. v. London (City) (1990), 71 O.R. (2d) 65 (Ont. C.A.), at p. 69, aff'd [1991] 3 S.C.R.
593 (S.C.C.)). In that context, the plaintiff's unjust enrichment claim must fail because the legislation permits the defendant to
be enriched even when the plaintiff suffers a corresponding deprivation. The same cannot be said about the statutory framework
at issue in this case, however; there is nothing in the Insurance Act that justifies the fact that Michelle, who is contractually
entitled to claim the policy proceeds, is nevertheless deprived of this entitlement for Risa's benefit.
75 Moreover, in my view, the fact that Shannon was decided prior to Soulos and Garland is of no moment (Court of Appeal
decision, at paras. 84 and 89). While those cases add to our understanding of the law on constructive trusts and unjust enrichment,
they do not in any way undermine the holding in Shannon with respect to the effect of the Insurance Act in circumstances
such as these.
76
The majority below came to the opposite conclusion on this issue. Having considered the legislative regime governing
beneficiary designations in Ontario, Blair J.A. held that the Insurance Act framework "lean[s] heavily in favour of payment of
the proceeds of life insurance policies to those named as irrevocable beneficiaries, whereas it continues to recognize the right of
an insured, at any time prior to such a designation, to alter or revoke a beneficiary who does not fall into that category" (para. 83).
On this basis, he concluded that the legislative regime under which Risa had been designated as the irrevocable beneficiary of
Lawrence's life insurance policy supplied a juristic reason for her receipt of the proceeds, since it constituted both a disposition
of law and a statutory obligation (para. 99).
77 With respect, I disagree with two aspects of Blair J.A.'s reasons. First, he framed the issue as being whether the applicable
Insurance Act provisions, pursuant to which Risa had been designated as irrevocable beneficiary, provided a juristic reason for
her receipt of the insurance proceeds (paras. 26(iii) and 83). This, in my view, is the wrong perspective from which to approach
this third stage of the unjust enrichment analysis. As stated above, the authorities indicate that the court's inquiry should focus
not only on why the defendant received the benefit, but also on whether the statute gives the defendant the right to retain the
benefit against a correspondingly deprived plaintiff — in this case, whether the Insurance Act extinguishes an unjust enrichment
claim brought by a plaintiff at whose expense the named beneficiary was enriched (GST Reference, at p. 477; Kerr, at para. 31).
And given the view expressed earlier in these reasons, it seems to me that the Insurance Act does not.
78
Second, Blair J.A. placed a significant degree of emphasis on the distinction between revocable and irrevocable
beneficiaries, and on the certainty and predictability associated with the statutory regime governing irrevocable designations.
While it is clear that an irrevocably designated beneficiary has a "statutory right to remain as the named beneficiary" and
is therefore "entitled to receive the insurance moneys unless he or she consents to being removed" (para. 82), I am still not
persuaded that s. 191 of the Insurance Act can be interpreted as barring the possibility of restitution to a third party who
establishes that this irrevocable beneficiary cannot, in good conscience, retain those monies in the face of that third party's unjust
enrichment claim. To borrow the words of Professors Maddaugh and McCamus, "the fact that the insurer is directed by statute,
implicitly if not directly, to pay the insurance monies to the irrevocable beneficiary, does not preclude recovery by the other
intended beneficiary where retention of the monies by the irrevocable beneficiary would constitute an unjust enrichment" (The
Law of Restitution, at p. 35-16). Therefore, the fact that Risa was designated pursuant to s. 191(1) of the Insurance Act, as
opposed to s. 190(1), does not assist her against Michelle in the circumstances of this case.
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79
I would also observe that the majority below declined to "go so far as to say that the designation of a beneficiary as an
irrevocable beneficiary under the Insurance Act invariably trumps a prior claimant" (para. 91), but nevertheless found that it did
in this case. It is with this latter statement that I would disagree; as outlined above, my view is that the statutory scheme does not
prevent a claimant with a prior contractual entitlement from succeeding in unjust enrichment against the designated beneficiary.
80 My colleagues take the position that the Insurance Act provides a juristic reason for Risa's enrichment because it specifically
provides that the proceeds, once paid to the irrevocable beneficiary, are immune from attack by the insured's creditors. They
say that because "Michelle's rights are contractual in nature, she is a creditor of Lawrence's estate and thus, by the provisions of
the Insurance Act, has no claim to the proceeds" (para. 122). While there is no dispute that Michelle may have a claim against
Lawrence's estate, my view is that she is also a person at whose expense Risa has been enriched — and therefore a plaintiff
with standing to claim against Risa in unjust enrichment. And while the Insurance Act specifically precludes claims by creditors
suing on the basis of some obligation owed by the insured's estate, it does not state "with irresistible clearness" that a claim
in unjust enrichment — i.e. a claim based on a different cause of action — brought by a plaintiff who also has a contractual
entitlement to claim the insurance proceeds must necessarily fail as against the named beneficiary.
81
For all of the foregoing reasons, I would echo the conclusion arrived at by Lauwers J.A., dissenting in the court below,
that "[Michelle's] entitlement to the insurance proceeds as against [Risa] is neither precluded nor affected by the operation of
the Insurance Act", with the result that this case "falls outside the category of disposition of law as a juristic reason to permit
[Risa] to retain the life insurance proceeds" (para. 229).
82
Since there is no suggestion that any other established category of juristic reason would apply in these circumstances,
my conclusion at this first stage is that Michelle has made out a prima facie case.
(b) Second Stage — Policy Reasons Militate in Favour of Michelle
83
The second stage of the juristic reason analysis affords the defendant an opportunity to rebut the plaintiff's prima facie
case by establishing that there is some residual reason to deny recovery. At this stage, various other considerations come into
play, like the parties' reasonable expectations and moral and policy-based arguments — including considerations relating to
the way in which the parties organized their relationship (Garland, at paras. 45-46; Pacific National Investments Ltd., at para.
25; Kerr, at paras. 44-45).
84 It is clear that both parties expected to receive the proceeds of the life insurance policy. Pursuant to the Oral Agreement,
Michelle had a contractual right to remain designated as beneficiary so long as she continued to pay the premiums and kept the
policy alive for the duration of Lawrence's life. Although she could have better safeguarded her interests by requiring Lawrence
to designate her irrevocably, her expectation with respect to the insurance money — rooted in the Oral Agreement — is clearly
reasonable and legitimate.
85
Risa, by contrast, expected to receive the insurance money upon Lawrence's death by virtue of the fact that she had
been validly designated as irrevocable beneficiary. Because Risa was designated after Lawrence and Michelle entered into the
Oral Agreement, however, I am of the view that her expectation cannot take precedence over Michelle's prior contractual right
to remain named as beneficiary, regardless of whether Risa knew that this was actually the case. To echo the findings of the
application judge:
While there is no evidence that [Risa] knew that [Michelle] was paying the premiums on the Policy, she was aware that
[Lawrence] was not in a position to do so. She says that she believed that [Lawrence's] brother was paying the premiums,
but there is nothing in the record regarding the brother's motivation or intentions that would make [Risa's] belief in such
action reasonable. [para. 49]
86 Moreover, I am not persuaded that the oral nature of the agreement between Michelle and Lawrence undermines Michelle's
expectation or serves as a public policy reason that favours Risa's retention of the proceeds. The legal force of unwritten
agreements has long been recognized by common law courts. And while "kitchen table agreements" may in some cases result
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in situations where parties neither understand nor intend the legal significance of their agreement, this is not such a case; the
parties do not dispute the finding that Michelle and Lawrence did in fact have an Oral Agreement that the former would pay
the premiums on the policy and, in exchange, would be entitled to the proceeds of the policy upon the latter's death (Superior
Court decision, at para. 17; Court of Appeal decision, at para. 22). Indeed, the existence of the Oral Agreement is quite clearly
corroborated by Michelle's payment of the premiums following her separation from Lawrence.
87
As a final point, it appears to me that the residual considerations that arise at this stage of the Garland analysis favour
Michelle, given that her contribution towards the payment of the premiums actually kept the insurance policy alive and made
Risa's entitlement to receive the proceeds upon Lawrence's death possible. Furthermore, it would be bad policy to ignore the
fact that Michelle was effectively tricked by Lawrence into paying the premiums of a policy for the benefit of some other person
of his choosing.
88 For the foregoing reasons, I would conclude that Risa has not met the burden of rebutting Michelle's prima facie case. It
follows, therefore, that Michelle has made out each of the requisite elements of the cause of action in unjust enrichment.
B. Appropriate Remedy: Imposition of a Constructive Trust
89
The remedy for unjust enrichment is restitutionary in nature and can take one of two forms: personal or proprietary. A
personal remedy is essentially a debt or a monetary obligation — i.e. an order to pay damages — that may be enforced by the
plaintiff against the defendant (Sorochan v. Sorochan, [1986] 2 S.C.R. 38 (S.C.C.), at p. 47). In most cases, this remedy will
be sufficient to achieve restitution, and it can therefore be viewed as the "default" remedy for unjust enrichment (Lac Minerals
Ltd., at p. 678; Kerr, at para. 46).
90
In certain cases, however, a plaintiff may be awarded a remedy of a proprietary nature — that is, an entitlement "to
enforce rights against a particular piece of property" (McInnes, The Canadian Law of Unjust Enrichment and Restitution, at p.
1295). The most pervasive and important proprietary remedy for unjust enrichment is the constructive trust — a remedy which,
according to Dickson J. (as he then was),
is imposed without reference to intention to create a trust, and its purpose is to remedy a result otherwise unjust. It is a
broad and flexible equitable tool which permits courts to gauge all the circumstances of the case, including the respective
contributions of the parties, and to determine beneficial entitlement.
(Pettkus, at pp. 843-44)
91 While the constructive trust is a powerful remedial tool, it is not available in all circumstances where a plaintiff establishes
his or her claim in unjust enrichment. Rather, courts will impress the disputed property with a constructive trust only if the
plaintiff can establish two things: first, that a personal remedy would be inadequate; and second, that the plaintiff's contribution
that founds the action is linked or causally connected to the property over which a constructive trust is claimed (PIPSC, at para.
149; Kerr, at paras. 50-51; Peter, at p. 988). And even where the court finds that a constructive trust would be an appropriate
remedy, it will be imposed only to the extent of the plaintiff's proportionate contribution (direct or indirect) to the acquisition,
preservation, maintenance or improvement of the property (Kerr, at para. 51; Peter, at pp. 997-98).
92
The application judge concluded that Michelle had established an entitlement to the entirety of the proceeds of the life
insurance policy on the basis of unjust enrichment, and he accordingly ordered that Risa held those proceeds on constructive
trust for Michelle (para. 52). He specifically found that Michelle had demonstrated a "clear 'link or causal connection' between
her contributions and the proceeds of the Policy that continued for the entire duration of the Policy" (para. 50).
93
While my analysis of Michelle's right to recover for unjust enrichment differs from that of the application judge, I see
no reason to disturb his conclusion regarding the propriety of a remedial constructive trust in these circumstances. Ordinarily,
a monetary award would be adequate in cases where the property at stake is money. In the present case, however, the disputed
insurance money has been paid into court and is readily available to be impressed with a constructive trust. Furthermore, ordering
that the money be paid out of court to Risa, and then requiring Michelle to enforce the judgment against Risa personally, would
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unnecessarily complicate the process through which Michelle can obtain the relief to which she is entitled. It would also create
a risk that the money might be spent or accessed by other creditors in the interim.
94 Moreover, the application judge found that Michelle's payment of the premiums was causally connected to the maintenance
of the policy under which Risa was enriched. Because each of Michelle's payments kept the policy alive, and given that
Risa's right as designated beneficiary necessarily deprived Michelle of her contractual entitlement to receive the entirety of the
insurance proceeds, I would impose a constructive trust to the full extent of those proceeds in Michelle's favour.
95
This disposition of the appeal renders it unnecessary to determine whether this Court's decision in Soulos should be
interpreted as precluding the availability of a remedial constructive trust beyond cases involving unjust enrichment or wrongful
acts like breach of fiduciary duty. Similarly, the extent to which this Court's decision in Soulos may have incorporated the
"traditional English institutional trusts" into the remedial constructive trust framework is beyond the scope of this appeal. While
recognizing that these remain open questions, I am of the view that they are best left for another day.
VI. Conclusion
96
I would therefore allow the appeal without costs and order that the proceeds of the policy, with accrued interest, be
impressed with a constructive trust in favour of Michelle and accordingly be paid out of court for her benefit.
Gascon, Rowe JJ. (dissenting):
I. Introduction
97
This appeal is, without question, a difficult one. Michelle and Risa are both innocent victims of Lawrence's breach of
contract and they equally invite substantial sympathy. Michelle paid approximately $7,000 to keep alive an insurance policy
on the promise she would receive the proceeds if Lawrence died within its term. Risa cared for and supported Lawrence for 13
years and expected, as irrevocable beneficiary, that she would receive support should he die. With Lawrence's broken promise
now discovered, Michelle claims a constructive trust over the proceeds on the basis of unjust enrichment or "good conscience",
while Risa insists her irrevocable beneficiary designation is unassailable.
98
It is an unfortunate reality that a person's death is sometimes accompanied by uncertainty and conflict over the wealth
that has been left behind. The resulting litigation can tie up funds that the deceased intended to support loved ones for a
significant period of time, adding financial hardship to personal tragedy. In an attempt to ensure that life insurance proceeds
could be free from such strife, the Ontario legislator empowered life insurance policy holders to designate an "irrevocable
beneficiary" (Insurance Act, R.S.O. 1990, c. I.8, s. 191(1)). Such a designation ensures that the policy proceeds could be
disbursed free from claims against the estate, giving certainty to insured, insurer, and beneficiary alike. This provision should
be given full effect.
99 There is no basis to impose a constructive trust in the circumstances of this case. We agree with Blair J.A. of the Ontario
Court of Appeal that Michelle has not established that a "good conscience" constructive trust should be imposed (2017 ONCA
182, 134 O.R. (3d) 721 (Ont. C.A.)). We rely on his reasons to dispose of this ground of appeal. We also agree that Michelle
has failed to establish a claim in unjust enrichment. On this issue, we respectfully part ways with the majority of this Court on
whether unjust enrichment can be made out on these facts. Michelle has only asserted contractual rights to the proceeds and has
not established a proprietary or equitable interest in the proceeds themselves. In our view, there is no correlative deprivation
between Michelle's failed contractual expectations and Risa's enrichment. In addition, the Insurance Act provides clear juristic
reason for any enrichment Risa could have received through Michelle's loss as a creditor of Lawrence's insolvent estate. Opening
up irrevocable beneficiary designations to challenges by an insured's creditors risks a recipe for litigation — a situation the
legislator clearly intended to avoid. As such, for the reasons that follow, we would dismiss the appeal.
II. Analysis
A. Characterizing Michelle's Claim
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100
The majority of the Ontario Court of Appeal was correct in characterizing Michelle's claim as being that she had a
contract with Lawrence for the policy proceeds and that she was using this contract to be entitled to restitution of the funds
on the principle of unjust enrichment. According to Michelle's affidavit, the contract was to ensure that she would be "entitled
to receive the Policy benefits" in exchange for paying the premiums (A.R., at p. 138). However, it is difficult to see how the
contract she has put into evidence creates a proprietary right in the proceeds. Simply being named as a beneficiary does not give
one a right in the proceeds before the death of the insured. The right to claim the proceeds only crystalizes upon the insured's
death. Further, as a revocable beneficiary, Michelle had no right to contest the redesignation outside of a claim against Lawrence
for breach of contract. Thus, at the time of Lawrence's death, the only rights that Michelle possessed in relation to the life
insurance contract were her contractual rights.
101
On different pleadings and a more developed record, Michelle may have been able to establish that the contract gave
her a proprietary interest in the proceeds through an equitable assignment of Lawrence's chose in action. The Ontario Court
of Appeal correctly found that this avenue was never properly put to the application judge, and Michelle has not otherwise
pursued this line of argument. It follows that, with only contractual rights asserted, Michelle cannot be understood to have a
proprietary right in the proceeds. Rather, her agreement with Lawrence must be understood as limited to a contractual right to
be maintained the named beneficiary of the policy while she paid the premiums. If Lawrence had died while she was designated
as a beneficiary, Michelle would consequently receive the proceeds, but the contract itself cannot be seen to give Michelle a
right in the proceeds themselves.
102 Of course, Lawrence breached his contractual obligations by redesignating Risa as an irrevocable beneficiary, entitling
her to the policy proceeds on his death. While Michelle would have a claim against Lawrence's estate for breach of contract,
the estate's lack of assets has rendered any such recourse fruitless. Instead, Michelle's claim before this Court is to reverse the
purported unjust enrichment of Risa, an innocent beneficiary of Lawrence's breach of contract.
103
Risa has argued that unjust enrichment should not be a vehicle for protecting expectation interests in a valid contract.
Indeed, the availability of unjust enrichment for indirect claims against the innocent beneficiaries of a breach of contract is a
matter of significant academic controversy. Professor Birks, while a general proponent of the availability of indirect claims, has
posited that there is a general rule against "leap-frogging" out of an initially valid contract through unjust enrichment (P. Birks,
Unjust Enrichment (2nd ed. 2005), at p. 90). One reason he suggests for this rule is that a contracting party "must not wriggle
round the risk of insolvency" inherent in contractual relations (p. 90). Professor Burrows also recognizes such a rule, given the
logical difficulty of establishing a causal link between the claimant's deprivation and the defendant's benefit (A. Burrows, The
Law of Restitution (3rd ed. 2011), at pp. 70-71). In a similar vein, Professor Virgo has identified a "privity principle" to unjust
enrichment that means indirect recipients of a benefit will generally not be liable for restitution (G. Virgo, The Principles of the
Law of Restitution (3rd ed. 2015), at p. 105). The leading text on restitution from Lord Goff and Professor Jones, by contrast,
suggests that there is no such general prohibition and that causation can be made out on a simple "but for" causation analysis
(Goff & Jones: The Law of Unjust Enrichment (9th ed. 2016), by C. Mitchell, P. Mitchell and S. Watterson, at pp. 77 and 176).
Yet, they also caution that courts should be hesitant to make such awards where they would have the effect of undermining an
insolvency regime or avoid the contractual allocation of risk (p. 77).
104 There is sparse Canadian authority on this matter, and we see no support for the view that unjust enrichment protects an
individual's contractual expectations against innocent third parties. Certainly, this Court has recognized that the law of restitution
ensures that where a plaintiff has been deprived of wealth that is either in their possession or would have accrued for their benefit,
it is restored to them (Air Canada v. British Columbia, [1989] 1 S.C.R. 1161 (S.C.C.), at pp. 1202-3). However, restitution
awards for expected property have generally been where there was a breach of an equitable duty by a defendant (Lac Minerals
Ltd. v. International Corona Resources Ltd., [1989] 2 S.C.R. 574 (S.C.C.), at pp. 668-70). In these cases, a defendant, through
some wrongdoing, intercepts the property otherwise destined for the plaintiff. In the words of Lac Minerals Ltd.: "but for [the
defendant's] interception", the plaintiff "would have acquired the property" (p. 669). Critically, the plaintiff has no recourse
against the third party. Its only claim is to the very thing in the defendant's hands. In our view, this is distinguishable from where
the plaintiff holds a valid contractual expectation vis-à-vis the third party (here, Lawrence) that they would receive property,
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but that expectation was frustrated by an insolvency that prevents full compensation for a breach of contract. Our takeaway
from Lac Minerals Ltd. is encapsulated concisely by Professor McInnes' views on expected property awards:
The plaintiff is entitled to demand receipt of a benefit which, as a matter of legal certainty, would have been obtained from
a third party, but for the defendant's intervention. The situation will be much different, however, if relief is available merely
because the defendant realized a gain through the non-wrongful exploitation of an earning opportunity. [Emphasis added.]
(M. McInnes, The Canadian Law of Unjust Enrichment and Restitution (2014), at p. 179)
To allow plaintiffs to wield contractual expectations against innocent third parties risks "drift[ing] dangerously away from
reversing unjustified transfers and toward stripping non-wrongful profits" (McInnes, at p. 183).
105
Michelle has raised a number of so-called "disappointed beneficiary" cases in support of her claim. While many
of these involved such indirect claims for unjust enrichment, none support using unjust enrichment to indirectly enforce a
failed contractual expectation to receive policy proceeds. In many of these cases, the insured was alleged to have intended
to redesignate the beneficiary but failed to do so before they died (see, e.g., Love v. Love, 2013 SKCA 31, 359 D.L.R. (4th)
504 (Sask. C.A.), at para. 10; Holowa Estate v. Stell-Holowa, 2011 ABQB 23, 330 D.L.R. (4th) 693 (Alta. Q.B.), at para. 14;
Richardson Estate v. Mew, 2009 ONCA 403, 96 O.R. (3d) 65 (Ont. C.A.), at para. 18; Roberts v. Martindale (1998), 55 B.C.L.R.
(3d) 63 (B.C. C.A.), at para. 17). Where courts have made awards for unjust enrichment, it has been where the defendant
renounced their right to any benefit (Holowa, at paras. 23 and 25; Roberts, at para. 26). In our view, the defendant's renunciation
of rights to the proceeds render these cases distinguishable and of little assistance.
106 More germane to this appeal are cases where the insured redesignated the beneficiary in breach of an equitable or legal
obligation (see, e.g., Milne Estate v. Milne, 2014 BCSC 2112, 54 R.F.L. (7th) 328 (B.C. S.C.), at para. 3; Ladner v. Wolfson,
2011 BCCA 370, 24 B.C.L.R. (5th) 43 (B.C. C.A.), at para. 3; Schorlemer Estate v. Schorlemer (2006), 29 E.T.R. (3d) 181
(Ont. S.C.J.), at para. 5; Steeves v. Steeves (1995), 168 N.B.R. (2d) 226 (N.B. Q.B.), at para. 29; Gregory v. Gregory (1994), 92
B.C.L.R. (2d) 133 (B.C. S.C.); Shannon v. Shannon (1985), 50 O.R. (2d) 456 (Ont. H.C.)). In these cases, courts have generally
awarded the proceeds where the insured was found to have been bound by an equitable obligation or where the insured's rights
were otherwise held in trust for the plaintiff's benefit. For instance, in Schorlemer the insured had designated the defendant as the
beneficiary in breach of a written separation agreement, and the Ontario Superior Court of Justice found that the insured's rights
were held in trust for the plaintiff. Similarly, in Gregory, Milne and Steeves, where the insured redesignated the beneficiary in
breach of a court order, the court order was found to have imposed a trusteeship on the insured for the benefit of the plaintiff.
Shannon did involve a broken contractual agreement; however, as we detail below, we understand McKinlay J.'s reasons as
most consistent with having found that the written separation agreement itself created a trust. Regardless, the serious issues
with enforcing contractual rights through unjust enrichment were not given consideration in Shannon.
107 As such, the present appeal presents this Court with difficult questions about both the nature of how a transfer of wealth
is measured in unjust enrichment and how such claims should be treated in the juristic reason analysis. To be clear, we do not
wish to make any general statements regarding so-called "leap-frogging" cases. But in applying the facts of this case, as pled
and proven, to the current law of unjust enrichment, we remain unconvinced that Michelle is entitled to a constructive trust
for the whole of the proceeds.
B. Corresponding Deprivation
108
In an action for unjust enrichment, a plaintiff must show that they suffered a corresponding deprivation. To establish
a corresponding deprivation, there must be a transfer of wealth on a straightforward economic basis (Garland v. Consumers'
Gas Co., 2004 SCC 25, [2004] 1 S.C.R. 629 (S.C.C.), at para. 35; Peter v. Beblow, [1993] 1 S.C.R. 980 (S.C.C.), at p. 990).
While the clearest examples of such transfers are where there is payment and receipt of money (e.g. Garland, Air Canada), it
can also be made out to the extent of the plaintiff's expenditure for the defendant's benefit (e.g. Peter) or where the defendant
has received property destined for the plaintiff but for their wrongdoing (e.g. Lac Minerals Ltd.). In these types of cases, the
issue of correspondence may pass without comment, but the importance of this structure must be kept firmly in mind when
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examining other cases where the nexus between the plaintiff and defendant is less obvious. Whatever factual matrix gives rise to
an apparent transfer of wealth from the plaintiff to the defendant, it is crucial that a defendant's enrichment in fact corresponds
to the plaintiff's deprivation. As explained by this Court in PIPSC v. Canada (Attorney General), 2012 SCC 71, [2012] 3 S.C.R.
660 (S.C.C.), "the enrichment and detriment elements are the same thing from different perspectives" (para. 151). Enrichment
and deprivation are "essentially two sides of the same coin" (Peter, at p. 1012).
109 The importance of the bilateral nature of unjust enrichment is highlighted by the fact that, unlike for many other causes
of action, unjust enrichment will permit a plaintiff to recover from a defendant without any wrongdoing on the latter's part. For
example, a defendant will be liable to return to the plaintiff any payments made to them by mistake. Where liability attaches to
the defendant without any wrongdoing, the normative basis for such liability is strictly limited. As Professor Smith explains:
Strict liability in unjust enrichment depends on both a material gain to the defendant and a material loss to the plaintiff.
Moreover, the loss and the gain must be two sides of the same coin; there must always be a transfer of wealth from plaintiff
to defendant. Only in this way can we justify liability through a one-sided normative flaw in the transaction .... Mere causal
connection between plaintiff and defendant is not enough — any more than it is in negligence — because it does not carry
enough normative force.
("Restitution: The Heart of Corrective Justice" (2001), 79 Tex. L. Rev. 2115, at p. 2156).
The correspondence between the deprivation and the enrichment, while seemingly formalistic, is fundamental. Proper
correspondence, Professor McInnes notes, "is th[e] connection between the parties — a plus and a minus as obverse
manifestations of the same event — that uniquely identifies the plaintiff as the proper person to seek restitution" (McInnes,
at p. 149).
110
The logic that permits recovery in the circumstances of unjust enrichment also conditions the measurement of any
restitution. The defendant cannot be required to "return" to the plaintiff more than what they have received, even if the plaintiff
suffered a loss greater than the defendant's gain. As an innocent party, there is no basis to require the defendant to return anything
more. Inversely, the plaintiff cannot collect more from the defendant than they have lost. It does not matter that the defendant
benefited more than the plaintiff lost. The plaintiff only has standing in respect of losses they have suffered. Liability for unjust
enrichment is limited to "the lesser of the two amounts, the enrichment or the impoverishment" (Cie immobilière Viger v. Lauréat
Giguère Inc. (1976), [1977] 2 S.C.R. 67 (S.C.C.), at p. 77, cited in McIness, at p. 183).
111
It is sufficiently clear that but for Michelle's payments, the policy would have lapsed, and but for Lawrence's breach
of contract, she would have been the beneficiary at the time of his death. But, in our view, these facts are not enough to
establish that the deprivation and the enrichment are corresponding. Risa's enrichment was not at the expense of Michelle. This
is best illustrated by a hypothetical: suppose that Lawrence's estate was solvent. In that case, Risa would have retained her
enrichment — the insurance proceeds — and Michelle would have suffered no deprivation, as she would hold a cause of action
for breach of contract that is worth the equivalent of the proceeds. How can there then be correspondence if the enrichment
and the deprivation could, in theory, co-exist? Risa's enrichment is not at the expense of Michelle because Risa's enrichment is
not dependent on Michelle's deprivation. What Risa received (a statutory entitlement to proceeds) is different from Michelle's
deprivation (the inability to enforce her contractual rights) — they are not "two sides of the same coin". It is not enough for
Michelle's impoverishment to be equal to Risa's gain — they must be "necessarily equal" such that it is a "zero-sum game" (L.
D. Smith, "Three-Party Restitution: A Critique of Birks's Theory of Interceptive Subtraction" (1991), 11 Oxford J. Leg. Stud.
481, at pp. 482-83 (emphasis added)).
112
In this regard, we note that the majority seeks to establish a correspondence between Risa's enrichment and Michelle's
deprivation on the basis that Michelle's contributions to the premium payments kept the policy alive. But the fact that Michelle
preserved the policy does not inform whether her deprivation corresponds to Risa's enrichment. And even if Michelle's premium
payments could generate sufficient correspondence, Michelle's deprivation should be limited to the extent of her contributions,
not to her contractual expectations. Her deprivation is not measured by the value of the agreement that motivated her to pay
the premiums. This principle is illustrated in this Court's decision in Pacific National Investments Ltd. v. Victoria (City), 2004
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SCC 75, [2004] 3 S.C.R. 575 (S.C.C.). In that case, the appellant sought to uphold an unjust enrichment claim against the
City of Victoria for improvements it had made to public works pursuant to an agreement with the latter. The respondent city
rezoned the appellant's development mid-project, which, the appellant argued, undermined the reason for having made the
improvements. The fact that the appellant performed the work as a result of an agreement did not change the measure of the
appellant's deprivation. The appellant's measure of restitution was not its expected profits under the agreement but rather only
the cost of performing the work, which was effectively given gratuitously to the respondent. As such, even on the majority's
understanding of correspondence, Michelle's claim should be limited to the return of the premium payments.
113
On our view of the matter, Michelle has not established a corresponding deprivation between Risa's entitlement to
the policy proceeds and her failed contractual expectation to be named beneficiary. As Risa has admitted liability for the
approximately $7,000 in policy premiums, there is no need for us to consider whether Michelle would have been able to properly
establish a corresponding deprivation for that amount.
C. Juristic Reason
114
Even if a corresponding deprivation is assumed, we do not come to the conclusion that Risa was unjustly enriched at
Michelle's expense. This is because there is a juristic reason for Risa's enrichment: the provisions of the Insurance Act.
115
In Garland, this Court made a choice as to the threshold for when a transfer of wealth should be reversed. Prior to
Garland, Canadian courts had either followed this Court's direction in Rathwell v. Rathwell, [1978] 2 S.C.R. 436 (S.C.C.),
which prescribed a juristic reasons approach, or they applied the English approach, searching for an unjust factor to reverse an
impugned transfer of wealth (Garland, at paras. 40-41). Faced with this division, Iacobucci J. affirmed the "distinctive Canadian
approach" to juristic unjust enrichment (para. 42). Along with his clear preference for the juristic reason approach, Iacobucci J.
was responsive to the criticisms of it. Recognizing the difficulty of proving a negative — the absence of any juristic reason for a
defendant's enrichment — Iacobucci J. formulated a two-stage approach to juristic reasons. At the first stage of the analysis, the
plaintiff must show the absence of a juristic reason from a closed list of established categories. These include a disposition of
law and a statutory obligation, among others. If the plaintiff establishes that there is no juristic reason from one of the established
categories, there is a prima facie case for restitution. At the second stage of the analysis, the defendant may rebut the prima facie
case by demonstrating that there is some other reason to deny recovery. While courts should look to "all of the circumstances
of the transaction" in order to determine whether recovery should be denied, they are to have regard to two factors: "... the
reasonable expectations of the parties and public policy considerations" (paras. 45-46).
116 While the test is intended to be flexible and have the capacity to accommodate "changing perceptions of justice" (Garland,
at para. 43; Peel (Regional Municipality) v. Canada, [1992] 3 S.C.R. 762 (S.C.C.), at p. 788), it must be borne in mind that what
prompted this articulation of the test was the need "to ensure that the juristic reason analysis was not 'purely subjective', thereby
building into the unjust enrichment analysis an unacceptable 'immeasureable judicial discretion' that would permit 'case by case
"palm tree" justice'" (Kerr v. Baranow, 2011 SCC 10, [2011] 1 S.C.R. 269 (S.C.C.), at para. 43, citing Garland, at para. 40). As
such, the reasonable expectations of the parties and public policy considerations must only be taken into account at the second
stage of the analysis, provided that no established juristic reason is found (Kerr, at paras. 44-45). Simply put, if an established
category of juristic reason applies, the analysis ends and the claim for unjust enrichment fails. Reasonable expectations and
public policy cannot oust an established category of juristic reason where it is found to apply.
117
The unique circumstances of Michelle's restitutionary claim — being an indirect claim involving third parties —
demands a sharper examination of the object of the juristic reason. That is, a juristic reason for what? The majority suggests at
various points that a juristic reason must simultaneously provide a reason for the defendant's enrichment, and a reason why that
enrichment must occur at the expense of the plaintiff. It is this approach that appears to lead the majority to place great weight
on the distinction between the receipt and retention of a benefit. We remain unconvinced this is a helpful tack to take. Rather,
we would simply say that a juristic reason need only provide reason for the defendant's enrichment, as has been consistently
stated in past jurisprudence (Kerr, at para. 32; Garland, at para. 30; Soulos v. Korkontzilas, [1997] 2 S.C.R. 217 (S.C.C.), at
para. 66; Becker v. Pettkus, [1980] 2 S.C.R. 834 (S.C.C.), at p. 848).
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118 One can readily see how this important aspect of juristic reason can be easily overlooked and has been largely unaddressed.
In the paradigmatic cases of unjust enrichment where only two parties are involved, and a transfer is made directly between
them, the questions of enrichment and impoverishment may be one and the same. For example, if a transfer occurs by way
of a gift from the plaintiff to the defendant, the plaintiff's donative intent is both a juristic reason for the defendant's retention
of the wealth, and a reason for the defendant's enrichment at the expense of the plaintiff. After all, it was the plaintiff who
intended the gift from their assets. In our view, the fact that in many cases the juristic reason for the defendant's enrichment
simultaneously explains why that enrichment occurs at the expense of the plaintiff does not render this a requirement of the
test for unjust enrichment.
119
The situation is of course very different where multiple parties are involved and wealth is not transferred directly from
one to another. In these cases, despite there being a reason that explains why each person is entitled to a particular thing and
why another no longer is, it will be near impossible to find an explanation that can simultaneously capture both. The following
example, while not a case of unjust enrichment, is instructive. A person who is given a car could sell it to another, who bears
no relation to the original donor. The donor and purchaser are in effect legal strangers. In these situations, demanding a reason
that simultaneously explains why the purchaser is entitled to the car and why the donor is no longer entitled to it imposes
an impossible burden. Simply put, the reason the purchaser has the car is not the same reason the donor doesn't. The legal
relationships of these individuals are mediated through other legal frameworks and actors and are not amenable to a single
explanation. If the unjust enrichment analysis requires that juristic reasons have this kind of explanatory power, plaintiffs will
almost always be successful in proving their absence in cases involving multiple parties and indirect transfers of wealth.
(1) The Insurance Act Establishes a Juristic Reason for Risa's Enrichment
120 In this case, the issue at the first stage of the analysis is whether a beneficiary designation made pursuant to ss. 190(1) and
191(1) of the Insurance Act provides a juristic reason for Risa's receipt and retention of the insurance proceeds. Arriving at an
answer to this question requires an examination of the provisions of the Insurance Act and the legal relationships surrounding
the (alleged) transfer. In our view, not only does the Insurance Act — in conjunction with the deceased's policy — specifically
direct the payment of the proceeds to Risa, but it expressly contemplates doing so even in light of the very kind of claim
advanced by Michelle.
121
Section 191(1) of the Insurance Act provides that an insured may designate an irrevocable beneficiary under a life
insurance policy, and thereby provide special protections to that beneficiary. From the moment an irrevocable beneficiary is
designated, they have a right in the policy itself: the insurance money is not subject to the control of the insured or to the
claims of his or her creditors and the beneficiary must consent to any subsequent changes to beneficiary designation. As it is
undisputed that Risa was the validly designated irrevocable beneficiary of the policy, Risa is entitled to the proceeds free of all
of the claims of Lawrence's creditors. Simply put, the direction of this comprehensive statutory scheme, in conjunction with
the deceased's policy, constitutes a juristic reason for Risa's enrichment (Chanowski v. Bauer, 2010 MBCA 96, 258 Man. R.
(2d) 244 (Man. C.A.); Richardson; Love).
122 The fact that Michelle had an agreement with Lawrence for the proceeds of the policy does not undermine the presence of
this juristic reason. As Michelle's rights are contractual in nature, she is a creditor of Lawrence's estate and thus, by the provisions
of the Insurance Act, has no claim to the proceeds. Indeed, the Insurance Act explicitly protects irrevocable beneficiaries from
the claims of the deceased's creditors. Section 191(1) provides that where an insured designates an irrevocable beneficiary, the
insurance money "is not subject to the control of the insured, is not subject to the claims of the insured's creditor and does
not form part of the insured's estate". Thus, contrary to the suggestion of the majority, the Insurance Act does, with irresistible
clarity, "preclude the existence of contractual ... rights in those insurance proceeds" (Majority Reasons, at para. 70 (emphasis
added)). The French version of s. 191(1) of the Act is equally clear stating that the proceeds "ne peuvent être réclamées par les
créanciers de l'assuré et ne font pas partie de sa succession".
123
The Insurance Act's legislative history further supports Risa's retention of the insurance proceeds notwithstanding
Michelle's claim. This history illustrates that the provisions of the Insurance Act were designed to protect the interests of
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beneficiaries in retaining the proceeds, and provide no basis whatsoever for a person paying the premiums to assume she
would have any claim to the eventual proceeds. From the earliest days, the purpose of insurance statutes was in large part to
securely provide for an insured's beneficiaries. In 1865, the then Province of Canada (which included what is now Ontario)
passed legislation enabling any person to enter into a contract to insure his life for the benefit of his wife and children, with
the proceeds free from the claims of any of their creditors (An Act to secure to Wives and Children the benefit of Assurances
on the lives of their Husbands and Parents, S. Prov. C. 1865, 29 Vict., c. 17, ss. 3 and 5). Subsequently in 1884, as outlined in
Risa's factum, "the legislation permitted a class of beneficiaries who were close family members of the insured (later known
as `preferred beneficiaries') to enforce the contract and to sue in their own right. This was effected by means of a statutory
trust in favour of the preferred beneficiaries" (R.F., at para. 73; see also An Act to Secure to Wives and Children the Benefit of
Life Insurance, S.O. 1884, c. 20, s. 5; E. H. McVitty, A Commentary on the Life Insurance Laws of Canada (1962), at p. 36).
Subsequent versions of the insurance statutes in the province also provided protection to "beneficiaries for value", people who
gave valuable consideration to the insured in exchange for designation as the beneficiary (The Insurance Act, R.S.O. 1960, c.
190). However, even under this regime, beneficiaries for value were only protected if a written description of the designation
had been made (ss. 164(1) and 165).
124
In 1962, significant principled changes were made to the Insurance Act, including the abolition of statutory trusts and
beneficiaries for value (McVitty, at pp. 36-39 and 137-38). Rather than protect beneficiaries' interests by means of a statutory
trust, the modern Insurance Act provided revocable beneficiaries with a statutory cause of action to enforce insurance contracts
for their own benefit against the insurer (Insurance Act, s. 195). The modern Insurance Act also "shifted the regime away from
granting beneficiaries any control or proprietary interests in the proceeds. The sole exceptions were those beneficiaries validly
designated by the insured as irrevocable beneficiaries — a status newly introduced in 1962 — and valid assignees" (R.F., at para.
75). These changes to the insurance scheme in Ontario represent the legislature's continued intention to protect beneficiaries
from the claims of the insured's creditors, and to underline that a beneficiary's entitlement to the proceeds is not undermined
by her status as a "mere volunteer". A beneficiary is not more or less entitled on the basis of her contribution to the policy's
premiums. The Insurance Act is deliberately indifferent to the source of the premium payments, and renders the actions of the
payers irrelevant as far as the beneficiaries are concerned.
125
Of course, beneficiaries who pay the premiums are not left completely vulnerable by the Act. These beneficiaries —
like any beneficiary — can secure their priority over the insurance proceeds by requesting either designation as the irrevocable
beneficiary of a policy, or requesting an assignment of the policy. This allows a promisee to protect themselves from the risk
of contractual breach. Absent these steps, there are no guarantees for beneficiaries who pay premiums: the Insurance Act is
explicitly and deliberately indifferent to the source of the premium payments.
126
Consistent with the scheme, courts have declined to order restitution of insurance proceeds where plaintiffs pay the
policy premiums under the mistaken belief that they are the named beneficiary. In Richardson, a plaintiff disputed the payment
of her husband's insurance policy proceeds to his former wife, the defendant, who had remained the named beneficiary on the
policy. The plaintiff argued that she had paid the premiums of the policy under the mistaken belief that she was in fact the
named beneficiary, and therefore, that the defendant was unjustly enriched by the retention of the proceeds. The Ontario Court
of Appeal upheld the motion judge's decision denying the plaintiff's claim in unjust enrichment. The plaintiff's contribution to
the premium payments did not render the defendant's enrichment unjust. There was a juristic reason for her enrichment: the
designation of the defendant as the beneficiary of the policy.
127
If we were to impose on juristic reasons a requirement that they explain simultaneously a defendant's enrichment and
a plaintiff's loss, it is unclear to us how the Insurance Act could then ever constitute a juristic reason in a third-party dispute
relating to insurance proceeds. If plaintiffs can establish some correspondence in relation to a portion of the proceeds — e.g.
through mistaken premium payments — the Insurance Act will likely never bar their claim to unjust enrichment. In our view,
this is an especially troubling result in respect of the legislative history of the Insurance Act; it would undermine a deliberate
legislative choice to divorce entitlement to the proceeds from the payment of the premiums.
128 On the basis of this view of juristic reason, the majority disagrees that the Insurance Act constitutes a juristic reason in this
case. On their view, this is because the Insurance Act does not explicitly oust the prior contractual claims of third parties to the
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policy proceeds. They rely on the Ontario High Court of Justice's decision in Shannon, finding that it supports the proposition
"that while the Insurance Act may provide for the beneficiary's entitlement to payment of the proceeds, it 'does not specifically
preclude the existence of rights outside its provisions'", including contractual entitlements such as Michelle's (Majority Reasons,
at para. 72).
129 We agree with Blair J.A., that it is unclear what proposition Shannon actually supports. In that case, the plaintiff argued
that the provisions of the separation agreement became impressed with a trust, and that the designation of other beneficiaries
in breach of that agreement constituted a disposition of trust property. We would note that the only way the designation of
another beneficiary could constitute a disposition of trust property is if the trust arose at the time the agreement was concluded.
Justice McKinlay explained that it would be unjust for the "plaintiff's clear rights under an agreement with her husband for good
consideration [to] be taken away in favour of a niece and nephew who have given no consideration for those rights" (p. 461). She
found that the proceeds of the insurance policy were impressed with a trust in favour of the plaintiff. She did not specify whether
the trust was intentional (constituted at the time of formation) or constructive (remedial). To the extent the reasons suggest that
the designation of beneficiaries according to the Insurance Act does not constitute a juristic reason because the beneficiaries
are mere volunteers, we reject this argument. The very purpose of the Insurance Act is to distribute the policy proceeds to
beneficiaries because of their designation as such, irrespective of their contribution directly to premiums or to the insured.
130 Instead, Shannon and the jurisprudence that has followed can be understood to support the proposition that on the facts
of a given case a separation agreement can be found to create either a trust over, or an equitable obligation in, the insurance
proceeds. Indeed, this is the proposition for which Shannon is consistently cited. In Fraser v. Fraser (1995), 9 E.T.R. (2d)
136 (B.C. S.C.), the British Columbia Supreme Court, citing Shannon, found that "the covenant to maintain the beneficiary in
the separation agreement is tantamount to an irrevocable designation of the beneficiary under the provisions of the Insurance
Act" (para. 18). In Ontario Teachers' Pension Plan Board v. Ontario (Superintendent of Financial Services) (2004), 70 O.R. (3d)
61 (Ont. C.A.), the Ontario Court of Appeal found that pre-retirement death benefits in a vested Ontario Teachers' Pension Plan
were validly assigned to a former spouse of the plan member under a separation agreement and that "a subsequent spouse who
marries after a valid assignment of a pre-retirement death benefit to a former spouse should not reasonably expect to receive
the already-assigned interest" (para. 62, (emphasis added)). In Snider v. Mallon, 2011 ONSC 4522, 3 R.F.L. (7th) 228 (Ont.
S.C.J.), the Ontario Superior Court, citing Shannon, declared that "[i]t is therefore a well settled principle that an undertaking
in a separation agreement creates a trust interest which will operate to protect the beneficiary should the undertaking party fail
to honour his or her commitment" (para. 13). So too in Bielny v. Dzwiekowski, [2002] I.L.R. I-4018 (Ont. S.C.J.), where the
court found that the "law relating to the irrevocable designations of beneficiaries in separation agreements has been settled for
some time" (para. 8), aff'd [2002] O.J. No. 508 (Ont. C.A.)). Unlike these cases, Michelle's interest in the policy does not arise
from the contract itself, but from its breach.
131
Therefore, we do not take Shannon to be authority for the proposition that a prior agreement to be designated the
beneficiary of an insurance policy, without more, is sufficient to undermine the operation of an established juristic reason. A
contractual entitlement is insufficient to create this kind of interest in the policy or its proceeds. This principle is illustrated
in Milne: prior to passing away, a deceased, in breach of an order from a family law proceeding, changed the beneficiary
designation from the plaintiff, his former spouse, to his current spouse. The former spouse argued that as a result of the breach of
the order, which she likened to a contract in the family law context, she was entitled to the proceeds. The court found that while
she was not entitled to the proceeds, she was entitled to damages for the contractual breach in the amount of the proceeds. While
this case differs from the present appeal in that the estate's solvency was not in issue, it is nonetheless instructive. Similarly,
in Kang v. Kang Estate, 2002 BCCA 696, 44 C.C.L.I. (3d) 52 (B.C. C.A.), the appellant claimed that her husband promised
to name her as the designated beneficiary on his life insurance policy if she came with him to Canada. She accompanied her
husband to Canada, but he retained his sister as the designated beneficiary under his policy of life insurance. The Court of
Appeal rejected the appellant's claims, distinguishing the case from others in which "trial judges have imposed a constructive
trust to remedy a husband's breach of fiduciary duty owed to his wife after separation" flowing from the covenant in a separation
agreement (para. 9). On its own, the agreement was not sufficient to give the plaintiff any entitlement to the proceeds, and
ground a claim in unjust enrichment.
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132
The majority attaches significance to the fact that Michelle specifically contracted for the proceeds of the policy. She
continued to pay the policy's premiums on this basis. Put another way, in the view of the majority, Michelle is not an ordinary
creditor of Lawrence's estate; rather, she is in a special position vis-à-vis the policy proceeds. Respectfully, we cannot agree
that this changes the nature of Michelle's claim to the policy proceeds. In immunizing beneficiaries from the claims of the
insured's creditors, the Insurance Act does not distinguish between types of creditors. Creditors of the insured's estate simply
do not have a claim to the insurance proceeds. There is no basis to carve out a special class of creditor who would be exempt
from the clear wording of the Insurance Act. Bearing in mind the history of the relevant provisions of the Insurance Act and
their clarity, neither Michelle's contributions to the policy, nor her contract with Lawrence are sufficient to take her outside the
comprehensive scheme and grant her special and preferred status.
133 That being said, we do not dispute Blair J.A.'s statement that the "designation of a beneficiary as an irrevocable beneficiary
under the Insurance Act [does not] invariably trum[p] a prior claimant" (para. 91). Whether the Insurance Act fails to trump a
prior claimant depends on the character of that prior claim. Where by some agreement, or otherwise, the insured has "placed
the policy or its proceeds beyond his or her ability to deal with them, and, therefore, beyond his or her ability to make the
purported irrevocable designation", the Insurance Act will not constitute a juristic reason for a beneficiary's enrichment (para.
91). For example, if a claimant successfully established the existence of a trust over the policy or its proceeds prior to the
designation of an irrevocable beneficiary, her beneficial or proprietary interest in the policy would have prevented the insured
from designating an irrevocable beneficiary. Any such designation would be invalid. In those circumstances the Insurance Act
could not constitute a juristic reason for a defendant's enrichment.
134 But in the normal course, a contract between two parties does not at the time of the contract formation, be it for legal or
equitable reason, prevent a promisor from dealing with the property that is the subject matter of the contract. In Ladner Estate, Re,
2004 BCCA 366, 40 B.C.L.R. (4th) 298 (B.C. C.A.), the British Columbia Court of Appeal considered the appropriate remedy
for the deceased's breach of his covenants in a separation agreement to pay permanent spousal support to the appellant, and to
maintain insurance to secure payment of that support. Instead of acting in accordance with the agreement, the deceased made
the insurance proceeds of his policies payable to his estate, and thus available for estate administration costs, and vulnerable
to the claims of unsecured creditors. The appellant argued that contract law does not permit a party (or their estate) to gain
an advantage from wrongful conduct. The Court of Appeal was unpersuaded, finding that a promisor's wrongdoing "does not
confer a property right or priority on the other party to the contract" (para. 23).
135
This is indeed reflected in the reasons of the majority, which acknowledge that in the regular course, Michelle could
pursue a remedy for breach of contract against Lawrence's estate. It is only because Lawrence's estate has no significant assets
to satisfy an order for payment that any claim is being made to the insurance proceeds. As such, even on their view, Michelle's
interest specifically in the policy proceeds does not crystallize until Lawrence's death, that is, long after Lawrence designated
Risa as the irrevocable beneficiary. Thus, contrary to Lauwers J.A.'s dissenting reasons at the court below, the agreement did
not place the policy or its proceeds beyond Lawrence's ability to deal with them.
136 We note that the thrust of the cases on which Michelle seeks to rely for her position recognize either explicitly or implicitly
that unjust enrichment is available only where there is some proprietary or equitable entitlement to the insurance proceeds. In
Steeves, the New Brunswick Queen's Bench found that the insured "held the inchoate proceeds of the insurance policy in the
event of his death in trust for the plaintiff" (para. 36). In Schorlemer, the Ontario Superior Court of Justice summarized the
relevant legal principles as follows: "... where an insured is obligated under a separation agreement to designate the other party
or their children as a beneficiary, that agreement will prevent the designation of another person as beneficiary ..." (para. 48).
These cases confirm, in our view, that a claim in unjust enrichment for the proceeds of a life insurance policy cannot be rooted
in a mere contractual entitlement.
137
Still, the majority does not accept that the Insurance Act's clear bar of creditor claims against beneficiaries is sufficient
to oust Michelle's claim against Risa. While acknowledging that Michelle's breach of contract claim renders her a creditor of
Lawrence's estate, they nonetheless insist that this has no bearing on a potential claim in unjust enrichment. Respectfully, we
cannot agree. Framed in either contract or unjust enrichment, Michelle has not shown a proprietary or equitable entitlement
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to the proceeds. Michelle relies on her rights as a contractual creditor to anchor a claim in unjust enrichment. In our view, the
Insurance Act explicitly ousts claims of this character.
138 In sum, we consider that the Insurance Act reflects a deliberate policy choice to channel the insurance proceeds directly to
the designated beneficiary free from any and all creditor claims. The Act is a juristic reason for the transfer to Risa. The relevant
jurisprudence, including Shannon, does not dislodge or undercut the clear statutory language. Instead, the cases confirm that,
absent some proprietary or equitable entitlement to the insurance proceeds, creditors cannot use unjust enrichment claims to
undermine the Insurance Act and an insured's valid designation.
(2) Policy Considerations Weigh Against Allowing Michelle's Claim for Unjust Enrichment
139
Even if the Insurance Act, on its own, did not establish a juristic reason for Risa's enrichment, we add that the policy
considerations at the second stage of the juristic reason analysis would nevertheless favour the denial of restitution to Michelle.
140
The legislature's choice for intended beneficiaries to receive the proceeds is rooted in the sound policy considerations
underpinning that choice. Estate distributions are subject to frequent disputes, leading to lengthy and expensive litigation. Tying
up insurance proceeds in litigation can create immense hardship for beneficiaries, many of whom stare at financial instability
without support from their now-deceased spouse. Where there is a significant delay between an insured's death and the receipt
of the insurance proceeds, designated beneficiaries may struggle to take care of household expenses or meet basic needs. Such
is the case with Risa.
141
The Insurance Act is structured in large part to minimize these hardships. Irrevocable beneficiary designations are
meant to provide the insured and beneficiary alike with the certainty that the insurance proceeds will be received in a timely
manner free of creditor claims. As per s. 196(1) of the Insurance Act, "Where a beneficiary is designated, the insurance money,
from the time of the happening of the event upon which the insurance money becomes payable, is not part of the estate of the
insured and is not subject to the claims of the creditors of the insured." The Insurance Act provides even greater protection
of the policy and proceeds where an irrevocable beneficiary is designated. In that case, from the moment such a designation
is made, the policy and its proceeds are not subject to the claims of any of the insured's creditors and are immune from any
attempted redesignations. The inability of creditors and the insured to access or control the policy proceeds provides certainty
to the insured and beneficiary that the latter will be provided the support that they were intended to have.
142
At the expense of the above considerations, the majority seems to stress the Insurance Act's interest in certainty for
insurers, but not the insured or their chosen beneficiaries. The Insurance Act purportedly outlines who should receive the
proceeds, but not who should retain them. Michelle makes the same argument. While it is true that the insurance scheme benefits
when insurers can identify with certainty the person who is entitled to receive a policy's proceeds, the provisions of the Insurance
Act go beyond this. If the interests protected by the beneficiary provisions were principally those of the insurers, there would
be no need for the proceeds to be free from creditor claims, or to bypass the insured's estate. A statute could achieve certainty
for the insurer by merely directing that the proceeds be paid to the insured's estate, to be distributed according to the insured's
testamentary dispositions. The function of these provisions is not merely to ensure that a beneficiary receive the proceeds, and
they should not be treated as such.
143 In fact, if Risa only has a right to receive but not retain the proceeds, it would seem to follow that all insurance proceeds
would be subject to the claims of creditors, contrary to the express wording of the provisions. As such, if one were to accept
— which we do not — that there is a principled basis to distinguish between creditors like Michelle and other creditors of
an insured's estate, insurance proceeds would still end up being the subject of disputes and litigation. Various creditors would
argue that they, too, have preferred status that should exempt them from the operation of the Insurance Act. Regardless of
whether these creditors would ultimately be successful in their claims for unjust enrichment, the result reached by the majority
invites them to nonetheless attempt to collect on the insured's policy proceeds and tie up the proceeds in potentially protracted
and expensive litigation, contrary to the intention of the Insurance Act. Even worse, this could leave designated beneficiaries
vulnerable not just to creditors, but also to those who have sustained the policy for any period. Beneficiaries and insureds will
thus be denied the certainty that the Insurance Act would otherwise provide.
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III. Conclusion
144
Death is sometimes accompanied by much uncertainty and strife. To the extent that it is possible, the Insurance
Act moderates such uncertainty by creating a comprehensive regime for all those involved in a life insurance contract.
Notwithstanding our view that there is no corresponding deprivation of Michelle, there is also a juristic reason for the transfer
to Risa; we would not attenuate the sensible regime put forward by the legislature. As Michelle's claim of unjust enrichment
is not made out, we would dismiss the appeal.
Appeal allowed.
Pourvoi accueilli.
Footnotes
1

There is no dispute between the parties that the Oral Agreement was entered into sometime prior to the date on which Lawrence
designated Risa as irrevocable beneficiary (transcript, at pp. 6-7).

2

The exception in subsection (4) does not apply in the circumstances of this case.

3

Whether the availability of a remedial constructive trust is limited to cases involving unjust enrichment or wrongful acts need not
be decided in the present case (see para. 95).
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Edward P. Belobaba J.:
1
The timing chain mechanism plays a critical role in the operation of the modern automobile engine. If the timing chain
malfunctions and the timing "skips", the consequences can be dire — engine failure, loss of power and control, risk of serious
injury or worse. If the malfunction in the timing chain system can be attributed to a common design or manufacturing problem,
there may be the basis — as here — for a class action.
Background
2 The plaintiff, Shawn Panacci, lives in Richmond Hill, Ontario. In 2011, he purchased a new VW Golf from a VW dealership.
Five years later, in 2016, he began to experience serious mechanical problems in the operation of the vehicle - the car wouldn't
start or, if it started, the engine stalled and lost power while the plaintiff was driving. The VW service representative attributed
the cause to slippage in the timing chain and the vehicle was repaired at a significant cost.
3
Within days of the first repair, however, and while the plaintiff was driving, the engine failed again. This time, according
to the VW repairman, the engine failure was "catastrophic" and the entire engine had to be replaced.
4 The plaintiff believes that the problem in the design or manufacture of the vehicle's timing system is a dangerous and widespread defect that can result in catastrophic engine failures with consequent financial losses, injuries or death. In August 2016,
the plaintiff retained legal counsel and this action was commenced a month later.
5
The plaintiff moves for an order certifying this action as a class proceeding pursuant to the Class Proceedings Act, 1 (the
"CPA") against the major players in the supply chain: Volkswagen Aktiengesellschaft and its wholly-owned subsidiary Audi
Aktiengesellschaft (the designers and manufacturers of the VW and Audi vehicles in question), Volkswagen Group Canada
Inc. and Audi Canada Inc. (the distributors in Canada) and VW Credit Canada Inc. (the leasing facility) - together, the "VW
Defendants" or simply "VW".

1

34
The Supreme Court dealt with both of these points in Pro-Sys Consultants Ltd. v. Microsoft Corp.. 6 The Court noted
that it was not plain and obvious that a claim in unjust enrichment can only be made out where the relationship between the
plaintiff and the defendant is direct. 7 The Court also noted that where there are allegations that the contracts of sale unlawfully
restricted the scope of warranty coverage (for example, because consumer purchases were protected by provincial consumer
protection laws), "[t]he question whether the contracts are illegal and void should not be resolved at [the certification] stage
of the proceedings." 8
35

I find that the unjust enrichment claim is properly pleaded and clears the very low s. 5(1)(a) hurdle.

36 Waiver of tort. In the alternative to damages in tort, the plaintiff pleads "waiver of tort" and claims an accounting, or other
such restitutionary remedy, for the disgorgement of the revenues generated by the defendants as a result of the Vehicle sales.
The Supreme Court, again in Pro-Sys, has held that waiver of tort may be pled as a claim or as a stand-alone remedy in a class
proceeding. 9 And further, the Supreme Court has held that questions "about the consequences of identifying waiver of tort as
an independent cause of action ... should not be determined at the pleadings stage." 10
37
In short, each of the four causes of action as pleaded - negligence, breach of express and implied warranty, unjust
enrichment and waiver of tort - clear the s. 5(1)(a) hurdle. None of them has no chance of success or is doomed to fail. Whether
or to what extent these causes of action can support an analogous common issue is a separate question which will be addressed
in due course below.
(2) Identifiable class — section 5(1)(b)
38
The next hurdle, section 5(1)(b) of the CPA, requires an identifiable class of two or more persons. Here the proposed
class is defined as "All persons in Canada who own, owned, lease or leased any Volkswagen and Audi-branded vehicle that was
equipped with the EA888 engine between January 1, 2007 and December 31, 2012" except for certain Excluded Persons. 11
39
The class is objectively defined, reasonably identifiable and rationally connected to the proposed common issues. The
class is not overly broad. The fact that not every class member will be successful does not matter. It is enough that every class
member shares a common interest in having the common issues determined. 12
40 Given that the proposed class includes both owned and leased Vehicles that were purchased for commercial or consumer
purposes, sub-classes may be needed as this action progresses.
41

In any event, at the certification stage there is some basis in fact for the "identifiable class" requirement.

(3) Common issues - Section 5(1)(c)
42 Section 5(1)(c) of the CPA requires that the claims of class members raise common issues of fact or law that will move the
litigation forward. For an issue to be a common issue, it must be a necessary and substantial ingredient to the resolution of each
class member's claim. There can still be significant individual issues after the determination of the common issues. 13 As the
Court of Appeal reaffirmed in Hodge v. Neinstein, 14 "[e]ven a significant level of difference among the class members does
not preclude a finding of commonality. If material differences do emerge, the court can deal with them at that time." 15 The
underlying commonality question is whether allowing a proceeding to continue as a class proceeding will avoid duplication
of fact-finding or legal analysis. 16
43
I have already set out the general evidence of class-wide commonality as provided by the defendants' technical service
reports and the plaintiff's expert opinions — recall above beginning at paragraph 19. The common issues, to the extent that
they are otherwise certified, are significant components of each class member's claim and their resolution is likely to advance
the litigation in a meaningful fashion.

5

44
The six proposed common issues ("PCIs") are attached in the Appendix. I have changed the numbering as initially
suggested by the plaintiff in order to set out a more logical sequence. I will now consider each of the PCIs in turn.
45
PCI (1) — Breach of a duty of care. Whether the defendant owed and breached a duty of care is a threshold question
common to all class members. It does not depend on the evidence of individual class members. Determining a duty of care
requires a review of the evidence at bar and the duties established by law. The issues of duty and breach "are a substantial and
necessary factual link in the chain of proof leading to liability for every member of the class." 17
46

The duty and breach issues are certified as a common issue.

47
PCI (2) — Breach of express and implied warranties. PCI (2) asks whether any express or implied warranties were
breached by the defendants.
48
The plaintiff relies on one version of the New Vehicle Limited Warranty and the Powertrain Limited Warranty but there
is no suggestion that other versions differ in any way. The defendants do not argue any lack of commonality in the warranty
documents that apply to said Vehicles. Indeed, just before this decision was released, the defendants advised the court that, in
essence, they would consent to PCI (2).
49 As already noted, given the need to differentiate between commercial and non-commercial (i.e. consumer) class members
vis-à-vis the application of the non-waivable implied warranties provided under provincial consumer protection law, there may
well be a need for sub-classes. But this is a matter that can be addressed in due course as this action proceeds.
50

At this point, it is sufficient to note that PCI (2) should be certified as a common issue.

51

PCI (3) — Unjust enrichment. PCI (3) asks whether the conduct of Defendants resulted in unjust enrichment.

52

The plaintiff is right to say that at least until the Supreme Court's decision in Pro-Sys Consultants Ltd. v. Microsoft

-

Corp., unjust enrichment as a proposed common issue has been certified without too much thought. 18 In Pro-Sys, however,
the Supreme Court reminded class action judges about the need to show "proof of loss" on a class-wide basis if the proposed
common issue is loss-related or has a loss-related component. The plaintiff must provide a plausible expert methodology that
is capable of measuring the loss sustained by the class members on a class-wide basis. It is not necessary that the methodology

19
establish the actual loss sustained, just that a sufficiently credible or plausible methodology is capable of doing so. ■
The expert
20
methodology must offer a realistic prospect of establishing loss on a class-wide basis. ■

21
53 Loss or deprivation is a constituent element of the unjust enrichment claim. ■
If, as here, the plaintiff proposes a common
issue asking about unjust enrichment, he is obliged to provide a plausible expert methodology that is capable of measuring the
deprivation sustained by the class members on a class-wide basis. He has not done so.

54

PCI (3) is not certified as a common issue.

55
PCI (4) — Waiver of tort. PCI (4) asks about the defendants' liability on the basis of waiver of tort, and if so the amount
of this monetary liability.
56
The plaintiff wisely revised PCI (1) to limit the so-called negligence question to duty of care and breach of a duty of
care. PCI (1) does not ask about the damages or loss sustained (an element of the negligence claim) because the plaintiff did
not provide the class-wide proof of loss methodology required by Pro-Sys.
57
PCI (1), relating to the negligence question, thus stops short of establishing liability. Given that liability in tort will not
be established when PCI (1) is answered, PCI (4) that purports to ask about "waiver of tort" is not certifiable. As Perell J. noted
in Wise v. Abbott Laboratories, Ltd., 22 there must be "a predicate wrongdoing", that is, a finding of liability, to support a claim
of waiver of tort. Given the limited reach of PCI (1), there is no predicate finding of liability in tort. The academic commentary
6

is also clear that the "sine qua non" of the waiver of tort remedy is a prerequisite finding that a tort (which must include some
proof of loss) has been committed. 23
58

PCI (4) is not certified as common issue.

59
PCI (5) — Aggregate damages. PCI (5) asks if one or more of the common issues are answered affirmatively, can the
amount of damages payable by the defendants be determined on an aggregate basis, and if so, in what amount?
60
Section 24 of the CPA permits the court to determine the aggregate or part of the defendant's monetary liability to class
members where it can reasonably be determined without proof by individual class members. However, aggregate damages
cannot be used to establish proof of loss where proof of loss is an essential element of proving liability. 24
61
The only PCI that can establish liability and, at least in theory, attract an aggregate damages approach is PCI (2) that
asks about the breach of express or implied warranties. But damages incurred in the context of this particular breach cannot be
reasonably determined without individualized assessments. As the plaintiff's own expert Mr. Jeffers explained, the impact of a
"defective" timing chain tensioner can range from nothing more than engine noise to total engine failure:
The extent of risk ranges from a loose and noisy timing chain, to bent valves and with piston-valve interference, to total
engine mechanical failure...
62
In other words, class members that own or have leased one of the Vehicles in question may have very different lossincurred scenarios - from no damage to complete engine replacement or worse. The plaintiff provided expert economic evidence
setting out a variety of theories to measure such aggregate loss. However, I must agree with the defendants that this expert
economic evidence does not take into account the individual nature of damages that may be suffered by class members or the
fact that the nature and extent of actual damage sustained may vary considerably and will require individualized assessments.
63
If I am wrong about the need for individualized assessments, I would still in my discretion defer the aggregate damages
question to the judge that decides the common issues. As the Supreme Court noted in Pro-Sys:
The question of whether damages assessed in the aggregate are an appropriate remedy can be certified as a common issue.
However, this common issue is only determined at the common issues trial after a finding of liability has been made. The
ultimate decision as to whether the aggregate damages provisions of the CPA should be available is one that should be
left to the common issues trial judge.
[Emphasis added.] 25
64
65

This is an approach that makes good sense on the facts herein. PCI (4) is not certified as a common issue.
PCI (6) — The availability and amount of punitive damages. The availability of punitive damages is a determination

about the defendant's conduct that can be made without evidence from individual class members. 26 However, as the Supreme
Court made clear in Whiten, 27 punitive damages are only awarded if compensatory damages are insufficient to punish the
defendant. 28 Here, the amount of the punitive damages award, if such an award is made, cannot be quantified until the
completion of the individual assessments.
66
Thus the first part of PCI (6) that asks about the availability of punitive damages is certified, but not the second part
that asks about the amount.
(4) Preferable procedure — s. 5(1)(d)
67
Section 5(1)(d) of the CPA requires the plaintiff to provide some basis in fact that a class proceeding is the "preferable
procedure for the resolution of the common issues". The plaintiff must provide some evidence that: (1) a class proceeding would
be a fair, efficient and manageable method of advancing the claim, and (2) that it would be preferable to any other reasonably
7

available means of resolving the class members' claims. The preferability analysis must be conducted through the lens of the
three principal goals of class actions, access to justice, judicial economy and behavior modification. 29
68 I agree with the plaintiff that there is no other preferable manner in which the claims of the class members can be resolved.
The only alternative to a class action to determine the proposed common issues would be tens of thousands of duplicative
individual actions. Certification of a class proceeding in this case would advance the three goals of class actions: access to
justice, judicial economy and behaviour modification. 30
69

The preferability requirement is satisfied.

(5) Suitable representative plaintiff — section 5(1)(e)
70 The final requirement for certification is a representative plaintiff who would adequately and fairly represent the interests
of the class, and who does not have a conflict of interest with respect to the common issues.
71
The proposed representative plaintiff, Shawn Panacci, owned one of the Vehicles until the alleged defect destroyed
his engine. He has sworn to vigorously prosecute the action in favour of the class. He has filed evidence to confirm that he
understands the nature of the proceedings and can provide instruction to counsel. He has also demonstrated his commitment to
prosecuting this action by keeping himself informed of the steps in litigation and helping prepare affidavits and other materials.
72
Mr. Panacci has no conflicts of interest with any of the other class members. He has produced a litigation plan that sets
out a workable method of advancing the proceeding on behalf of the class. Some changes will have to be made as and when
sub-classes are added but at this stage the litigation plan is adequate.
Disposition
73 The motion for certification is granted. The four causes of action as pleaded are approved; as are the class definition and
the representative plaintiff. However, only three of the six proposed common issues are certified: duty of care and breach of a
duty of care, breach of express and implied warranties, and the availability of punitive damages.
74

Counsel shall prepare a draft order in the form contemplated by s. 8 of the CPA.

75 If the parties are unable to agree on costs, I would be pleased to receive brief written submissions from the plaintiff within
21 days and from the defendants within 21 days thereafter.
76

I am obliged to counsel for their assistance.
Motion granted in part.
Appendix — Proposed Amended Common Issues

[PCIs (1), (2) and the first part of (6) are certified; PCIs (3), (4), (5) and the last part of (6) as italicized and underlined are
not certified.]
(1) With respect to the engineering, design, development, research, manufacture, marketing, distribution and sale of the Vehicles:
(i) Do the defendants, or any of them, owe a duty of care to the Class?
(ii) If so, what is the standard of care applicable to the defendants, or any of them?
(iii) Did the defendants, or any of them, breach the applicable standard of care? If so, when and how?
(2) Did the defendants, or any of them, breach any express or implied conditions or warranties of fitness, merchantability and
quality of the Vehicles?

8

Tab 26

{02621268 v1}

Most Negative Treatment: Check subsequent history and related treatments.
2004 SCC 25, 2004 CSC 25
Supreme Court of Canada
Garland v. Consumers' Gas Co.
2004 CarswellOnt 1558, 2004 CarswellOnt 1559, 2004 SCC 25, 2004 CSC 25, [2004] 1 S.C.R. 629, [2004]
A.C.S. No. 21, [2004] S.C.J. No. 21, 130 A.C.W.S. (3d) 32, 186 O.A.C. 128, 237 D.L.R. (4th) 385, 319 N.R. 38, 43
B.L.R. (3d) 163, 72 O.R. (3d) 80 (note), 72 O.R. (3d) 80, 9 E.T.R. (3d) 163, J.E. 2004-931, REJB 2004-60672

Gordon Garland, Appellant v. Enbridge Gas Distribution Inc., previously known
as Consumers' Gas Company Limited, Respondent and Attorney General of
Canada, Attorney General for Saskatchewan, Toronto Hydro-Electric System
Limited, Law Foundation of Ontario and Union Gas Limited, Interveners
Iacobucci, Major, Bastarache, Binnie, LeBel, Deschamps, Fish JJ.
Heard: October 9, 2003
Judgment: April 22, 2004 *
Docket: 29052
Proceedings: reversing (2001), 19 B.L.R. (3d) 10 (Ont. C.A.); affirming (2000), 185 D.L.R. (4th) 536 (Ont. S.C.J.); and reversing
(2000), 2000 CarswellOnt 1673 (Ont. S.C.J.); additional reasons to (2000), 185 D.L.R. (4th) 536 (Ont. S.C.J.)
Counsel: Michael McGowan, Barbara L. Grossman, Dorothy Fong and Christopher D. Woodbury for appellant
Fred D. Cass, John D. McCamus and John J. Longo for respondent
Christopher M. Rupar for intervener Attorney General of Canada
Thomson Irvine for intervener Attorney General for Saskatchewan
Alan H. Mark and Kelly L. Friedman for intervener Toronto Hydro-Electric System Limited
Mark M. Orkin, Q.C., for intervener Law Foundation of Ontario
Patricia D.S. Jackson and M. Paul Michell for intervener Union Gas Limited
Iacobucci J.:
1
At issue in this appeal is a claim by customers of a regulated utility for restitution for unjust enrichment arising from late
payment penalties levied by the utility in excess of the interest limit prescribed by s. 347 of the Criminal Code, R.S.C. 1985, c.
C-46. More specifically, the issues raised include the necessary ingredients to a claim for unjust enrichment, the defences that
can be mounted to resist the claim, and whether other ancillary orders are necessary.
2
For the reasons that follow, I am of the view to uphold the appellant's claim for unjust enrichment and therefore would
allow the appeal.
I. Facts
3
The respondent Consumers' Gas Company Limited, now known as Enbridge Gas Distribution Inc., is a regulated utility
which provides natural gas to commercial and residential customers throughout Ontario. Its rates and payment policies are
governed by the Ontario Energy Board ("OEB" or "Board") pursuant to the Ontario Energy Board Act, R.S.O. 1990, c. O.13
("OEBA"), and the Municipal Franchises Act, R.S.O. 1990, c. M.55. The respondent cannot sell gas or charge for gas-related
services except in accordance with rate orders issued by the Board.

1

35 The respondent submits that it is not enough that the plaintiff has made a payment; rather, it must also be shown that the
defendant is "in possession of a benefit." It argues that McMurtry C.J.O. had correctly held that the benefit had effectively been
passed on to the respondent's customers, so the respondent could not be said to have retained the benefit. The appellant, on the
other hand, maintains that the "straightforward economic analysis" from Peter, supra, should be applied and any other moral
or policy considerations should be considered at the juristic reason stage of the analysis.
36
I agree with the analysis of Borins J.A. on this point. The law on this question is relatively clear. Where money is
transferred from plaintiff to defendant, there is an enrichment. Transfer of money so clearly confers a benefit that it is the main
example used in the case law and by commentators of a transaction that meets the threshold for a benefit (see Peel, supra, at p.
790; Sharwood & Co. v. Municipal Financial Corp. (2001), 53 O.R. (3d) 470 (Ont. C.A.), at p. 478; Peter D. Maddaugh and
John D. McCamus, The Law of Restitution (Aurora, Ont.: Butterworths, 1990), at p. 38; Lord Goff and Gareth Jones, The Law
of Restitution, 6th ed. (London: Sweet & Maxwell, 2002), at p. 18). There simply is no doubt that Consumers' Gas received
the monies represented by the LPPs and had that money available for use in the carrying on of its business. The availability
of those funds constitutes a benefit to Consumers' Gas. We are not, at this stage, concerned with what happened to this benefit
in the ongoing operation of the regulatory scheme.
37
While the respondent rightly points out that the language of "received and retained" has been used with respect to the
benefit requirement (see, for example, Peel, supra, at p. 788), it does not make sense that it is a requirement that the benefit
be retained permanently. The case law does, in fact, recognize that it might be unfair to award restitution in cases where the
benefit was not retained, but it does so after the three steps for a claim in unjust enrichment have been made out by recognizing
a "change of position" defence (see, for example, Storthoaks (Rural Municipality) v. Mobil Oil Canada Ltd. (1975), [1976]
2 S.C.R. 147 (S.C.C.); RBC Dominion Securities Inc. v. Dawson (1994), 111 D.L.R. (4th) 230 (Nfld. C.A.)). Professor Jacob
S. Ziegel, in his comment on the Ontario Court of Appeal decision in this case, "Criminal Usury, Class Actions and Unjust
Enrichment in Canada" (2002), 18 Journal of Contract Law 121, at p. 126, suggests that McMurtry C.J.O.'s reliance on the
regulatory framework of the LPP in finding that a benefit was not conferred "was really a change of position defence." I agree
with this assessment. Whether recovery should be barred because the benefit was passed on to the respondent's other customers
ought to be considered under the change of position defence.
(b) Absence of Juristic Reason
(i) General Principles
38
In his original formulation of the test for unjust enrichment in Rathwell v. Rathwell, [1978] 2 S.C.R. 436 (S.C.C.), at p.
455 (adopted in Pettkus, supra, at p. 844), Dickson J. (as he then was) held in his minority reasons that for an action in unjust
enrichment to succeed:
. . . the facts must display an enrichment, a corresponding deprivation, and the absence of any juristic reason - such as a
contract or disposition of law - for the enrichment.
39
Later formulations of the test by this Court have broadened the types of factors that can be considered in the context of
the juristic reason analysis. In Peter, supra, at p. 990, McLachlin J. held that:
It is at this stage that the court must consider whether the enrichment and detriment, morally neutral in themselves, are
"unjust".
. . . The test is flexible, and the factors to be considered may vary with the situation before the court.
40
The "juristic reason" aspect of the test for unjust enrichment has been the subject of much academic commentary and
criticism. Much of the discussion arises out of the difference between the ways in which the cause of action of unjust enrichment
is conceptualized in Canada and in England. While both Canadian and English causes of action require an enrichment of the
defendant and a corresponding deprivation of the plaintiff, the Canadian cause of action requires that there be "an absence of
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juristic reason for the enrichment" while English courts require "that the enrichment be unjust" (see discussion in L.D. Smith,
"The Mystery of 'Juristic Reason' " (2000), 12 S.C.L.R. (2d) 211, at pp. 212-213). It is not of great use to speculate on why
Dickson J. in Rathwell, supra, expressed the third condition as absence of juristic reason but I believe that he may have wanted
to ensure that the test for unjust enrichment was not purely subjective in order to be responsive to Martland J.'s criticism in his
reasons that application of the doctrine of unjust enrichment contemplated by Dickson J. would require "immeasurable judicial
discretion" (p. 473). The importance of avoiding a purely subjective standard was also stressed by McLachlin J. in her reasons
in Peel, supra, at p. 802, in which she wrote that the application of the test for unjust enrichment should not be "case by case
'palm tree' justice."
41 Perhaps as a result of these two formulations of this aspect of the test, Canadian courts and commentators are divided in
their approach to juristic reason. As Borins J.A. notes in his dissent (at para. 105), while "some judges have taken the Pettkus
formulation literally and have attempted to decide cases by finding a 'juristic reason' for a defendant's enrichment, others have
decided cases by asking whether the plaintiff has a positive reason for demanding restitution." In his article, "The Mystery
of 'Juristic Reason,' " supra, which was cited at length by Borins J.A., Professor Smith suggests that it is not clear whether
the requirement of "absence of juristic reason" should be interpreted literally to require that plaintiffs show the absence of a
reason for the defendant to keep the enrichment or, as in the English model, the plaintiff must show a reason for reversing the
transfer of wealth. Other commentators have argued that in fact there is no difference beyond semantics between the Canadian
and English tests (see, for example, M. McInnes, "Unjust Enrichment - Restitution - Absence of Juristic Reason: Campbell v.
Campbell" (2000), 79 Can. Bar Rev. 459).
42
Professor Smith argues that, if there is in fact a distinct Canadian approach to juristic reason, it is problematic because
it requires the plaintiff to prove a negative, namely, the absence of a juristic reason. Because it is nearly impossible to do this,
he suggests that Canada would be better off adopting the British model, where the plaintiff must show a positive reason that it
would be unjust for the defendant to retain the enrichment. In my view, however, there is a distinctive Canadian approach to
juristic reason which should be retained but can be construed in a manner that is responsive to Smith's criticism.
43 It should be recalled that the test for unjust enrichment is relatively new to Canadian jurisprudence. It requires flexibility
for courts to expand the categories of juristic reasons as circumstances require and to deny recovery where to allow it would
be inequitable. As McLachlin J. wrote in Peel, supra, at p. 788, the Court's approach to unjust enrichment, while informed by
traditional categories of recovery, "is capable, however, of going beyond them, allowing the law to develop in a flexible way
as required to meet changing perceptions of justice." But, at the same time, there must also be guidelines that offer trial judges
and others some indication of what the boundaries of the cause of action are. The goal is to avoid guidelines that are so general
and subjective that uniformity becomes unattainable.
44
The parties and commentators have pointed out that there is no specific authority that settles this question. But recalling
that this is an equitable remedy that will necessarily involve discretion and questions of fairness, I believe that some redefinition
and reformulation is required. Consequently, in my view, the proper approach to the juristic reason analysis is in two parts.
First, the plaintiff must show that no juristic reason from an established category exists to deny recovery. By closing the list
of categories that the plaintiff must canvass in order to show an absence of juristic reason, Smith's objection to the Canadian
formulation of the test that it required proof of a negative is answered. The established categories that can constitute juristic
reasons include a contract (Pettkus, supra), a disposition of law (Pettkus, supra), a donative intent (Peter, supra), and other
valid common law, equitable or statutory obligations (Peter, supra). If there is no juristic reason from an established category,
then the plaintiff has made out a prima facie case under the juristic reason component of the analysis.
45 The prima facie case is rebuttable, however, where the defendant can show that there is another reason to deny recovery.
As a result, there is a de facto burden of proof placed on the defendant to show the reason why the enrichment should be retained.
This stage of the analysis thus provides for a category of residual defence in which courts can look to all of the circumstances
of the transaction in order to determine whether there is another reason to deny recovery.
46
As part of the defendant's attempt to rebut, courts should have regard to two factors: the reasonable expectations of the
parties and public policy considerations. It may be that when these factors are considered, the court will find that a new category
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of juristic reason is established. In other cases, a consideration of these factors will suggest that there was a juristic reason in
the particular circumstance of a case but which does not give rise to a new category of juristic reason that should be applied
in other factual circumstances. In a third group of cases, a consideration of these factors will yield a determination that there
was no juristic reason for the enrichment. In the latter cases, recovery should be allowed. The point here is that this area is an
evolving one and that further cases will add additional refinements and developments.
47
In my view, this approach to the juristic reason analysis is consistent with the general approach to unjust enrichment
endorsed by McLachlin J. in Peel, supra, where she stated that courts must effect a balance between the traditional "category"
approach, according to which a claim for restitution will succeed only if it falls within an established head of recovery, and the
modern "principled" approach, according to which relief is determined with reference to broad principles. It is also, as discussed
by Professor Smith, supra, generally consistent with the approach to unjust enrichment found in the civil law of Quebec (see,
for example, arts. 1493 and 1494 of the Civil Code of Quebec, S.Q. 1991, c. 64).
(ii) Application
48
In this case, the only possible juristic reason from an established category that could be used to justify the enrichment is
the existence of the OEB orders creating the LPPs under the "disposition of law" category. The OEB orders, however, do not
constitute a juristic reason for the enrichment because they are rendered inoperative to the extent of their conflict with s. 347 of
the Criminal Code. The plaintiff has thus made out a prima facie case for unjust enrichment.
49
Disposition of law is well established as a category of juristic reason. In Rathwell, supra, Dickson J. gave as examples
of juristic reasons "a contract or disposition of law" (p. 455). In Reference re Excise Tax Act (Canada), [1992] 2 S.C.R. 445
(S.C.C.) ("GST Reference"), Lamer C.J. held that a valid statute is a juristic reason barring recovery in unjust enrichment. This
was affirmed in Peter, supra, at p. 1018. Most recently, in Mack v. Canada (Attorney General) (2002), 60 O.R. (3d) 737 (Ont.
C.A.), the Ontario Court of Appeal held that the legislation which created the Chinese head tax provided a juristic reason which
prevented recovery of the head tax in unjust enrichment. In the leading Canadian text, The Law of Restitution, supra, McCamus
and Maddaugh discuss the phrase "disposition of law" from Rathwell, supra, stating, at p. 46:
. . . it is perhaps self-evident that an unjust enrichment will not be established in any case where enrichment of the defendant
at the plaintiff's expense is required by law.
It seems clear, then, that valid legislation can provide a juristic reason which bars recovery in restitution.
50 Consumers' Gas submits that the LPPs were authorized by the Board's rate orders, which qualify as a disposition of law. It
seems to me that this submission is predicated on the validity and operability of this scheme. The scheme has been challenged
by the appellant on the basis that it conflicts with s. 347 of the Criminal Code and, as a result of the doctrine of paramountcy,
is consequently inoperative. In the GST Reference, supra, Lamer C.J. held that legislation provides a juristic reason "unless the
statute itself is ultra vires" (p. 477). Given that legislation that would have been ultra vires the province cannot provide a juristic
reason, the same principle should apply if the provincial legislation is inoperative by virtue of the paramountcy doctrine. This
position is contemplated by Borins J.A. in his dissent when he writes, at para. 149:
In my view, it would be wrong to say that the rate orders do not provide [Consumers' Gas] with a defence under s. 18 of
the OEBA because they have been rendered inoperative by the doctrine of federal paramountcy, and then to breathe life
into them for the purpose of finding that they constitute a juristic reason for [Consumers' Gas's] enrichment.
51
As a result, the question of whether the statutory framework can serve as a juristic reason depends on whether the
provision is held to be inoperative. If the OEB orders are constitutionally valid and operative, they provide a juristic reason
which bars recovery. Conversely, if the scheme is inoperative by virtue of a conflict with s. 347 of the Criminal Code, then
a juristic reason is not present. In my view, the OEB rate orders are constitutionally inoperative to the extent of their conflict
with s. 347 of the Criminal Code.
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1

These motions for summary judgment in a class action for unpaid overtime are being heard in two stages. First, liability

and then damages. The liability stage considered Common Issues 1 to 5 and ended with a finding in favour of the plaintiff. 1
2

In the Liability Decision released on March 30, 2020 I concluded as follows:
The defendant bank breached the overtime obligations prescribed by federal labour law. Rather than implementing a system
to pay for all hours required or permitted (and to track actual hours worked so that this could be achieved), the bank failed
to record actual hours worked and made overtime compensation contingent primarily on pre-approval. I have found on the
record before me that some class members worked overtime hours that were not recorded and were not compensated in
accordance with the requirements of the Code. I have also found, for the reasons set out above, that the defendant bank
must be found to have permitted (or not prevented) all uncompensated overtime hours of the class members.
The bank's unlawful overtime policies and hours-of-work recording practices were systemic or institutional impediments.
That is, they were system-wide in nature and they impeded class member overtime claims that were otherwise compensable
under the Code.
The plaintiff has established liability.
The appropriate remedies, including damages, will be addressed in the second part of this decision when I consider common
issues 6 to 8 and the related question of aggregate damages ... 2

3
I have now heard argument on common issues 6 to 8 and the related question of aggregated damages. I will set out my
answers and analysis for each of these items in turn.
Common issue 6: Unjust Enrichment
Was the Defendant enriched by failing to pay Class Members appropriately for all their hours worked? If "yes", (a) Did
the class suffer a corresponding deprivation? and (b) Was there no juristic reason for the enrichment?

1

Answer: Yes, to some extent.
4

I say "to some extent" because of my finding on "an abundance of evidence" that "some of the class members worked

uncompensated overtime." 3 (Emphasis added). Thus, I have no difficulty concluding that the defendant bank was enriched by
failing to pay some class members appropriately for all their hours worked.
5

As this court noted in Baroch v. Canada Cartage: 4
If it is determined that [the employer] had a policy or practice of avoiding or disregarding its overtime obligations to class
members, then such a policy or practice ... would likely result in some level of enrichment on the part of the defendant and
a corresponding deprivation on the part of some or all of the class members." 5

6

This applies here as well.

7 I hasten to add, however, that a finding of unjust enrichment in the context of a case that is fundamentally about damages
for breach of an employment contract adds little in the way of remedies. I expand on this point below.
Common issue 7: Remedies
If the answer to any of common issues 1, 2, 3, 5 or 6 is "yes", what remedies are Class Members entitled to?
Answer: The declarations as pleaded in the Statement of Claim's paragraphs 1(e), (k), and (m), and damages.
8 The class members are entitled to the declarations and orders as pleaded in paragraph 1(e) of the Statement of Claim [about
the illegality of the 2006 Overtime Policy]; paragraph 1(k) [about the breaches of the employment contracts]; and paragraph
1(m) [about the breaches of statutory obligations under Part III, Division I of the Labour Code.] The class members are also
entitled to damages arising out of the breaches of their employment contracts.
9
The class members are not entitled to restitutionary relief for unjust enrichment because compensation in damages is
already available under the breach of contract claim. The case law is clear that:
Contract trumps unjust enrichment in several respects. Most obviously, restitutionary relief is not available if the claimant
6
possesses a right to contractual relief.I

10

Thus, the available remedies are the declarations as noted and damages.
Common issue 8: Punitive damages
If the answer to any of common issues 1, 2, 3, 5 or 6 is "yes", is the Class entitled to an award of aggravated, exemplary
or punitive damages based upon the Defendant's conduct? If "yes" (i) Can these damages be determined on an aggregate
basis? and (ii) What is the appropriate method or procedure for distributing any aggregate aggravated, exemplary or
punitive damages to Class Members?
Answer: No.

11

Punitive damages may be awarded in a breach of contract case if the plaintiff can show three things: (i) the defendant's

conduct was "malicious, oppressive and high-handed" and "a marked departure from ordinary standards of decent behaviour; 7
(ii) when added to any compensatory award, a punitive damages award is rationally required to punish the defendant and to meet
the objectives of retribution, deterrence and denunciation; 8 and (iii) the defendant committed an actionable wrong independent
of the underlying claim for damages for breach of contract. 9
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Introduction
1
Dawn Rae Downton successfully applied to certify an action against Organigram as a class proceeding arising out
of her consumption of medical cannabis containing unauthorized pesticides she purchased from Organigram. Ms. Downton
experienced symptoms of nausea and vomiting after first consuming Organigram's cannabis, which only stopped after she
discontinued that use.
2 Ms. Downton's action comprises two general categories of claim, characterized by Organigram as "consumer claims" and
"adverse health consequences claims". The Statement of Claim has been twice amended, once on November 16, 2017 and a
second time on February 12, 2019 following the certification hearing. At first, Ms. Downton did not seek damages for personal
injuries and in fact pleaded that she was not seeking them. That changed and a personal injury claim first appeared in the
Amended Statement of Claim dated November 16, 2017, and continues in the second Amended Statement of Claim. Because
the November 16, 2017 Amended Statement of Claim was before the certification judge, it will be referred to throughout as
the Statement of Claim or pleading unless otherwise indicated.
3
To summarize s. 7 of the Class Proceedings Act, S.N.S. 2007, c. 28, an action may be successfully certified as a class
proceeding if:
(a) the pleadings disclose a cause of action;
(b) there is an identifiable class of two or more persons that would be represented by a representative party;
(c) the claims of the class members raise a common issue, whether or not it predominates over issues affecting only
individual members;
(d) a class proceeding would be the preferable procedure for the fair and efficient resolution of the dispute; and

1

(e) there is an appropriate representative party who would represent the interests of the class; has produced a plan setting
out a workable method for advancing the class proceeding on behalf of the class and of notifying class members of the
class proceeding; and, whose interests do not conflict regarding common issues with other members of the class.
4
Other than the first criterion, Ms. Downton has the burden of establishing some basis in fact for the other criteria for
certification. If each of the criteria are met, the Court "shall certify" the class proceeding (Class Proceedings Act, s. 7(1)).
5
The Honourable Justice Ann E. Smith found that the criteria were satisfied and certified the class action (2019 NSSC 4
(N.S. S.C.)). A copy of the certification order is attached as Schedule "A" to this decision. Organigram appeals the certification,
alleging the judge erred in law:
1. by finding that the Statement of Claim disclosed causes of action for negligent design, development and testing, negligent
distribution, marketing and sale, breach of the Competition Act and unjust enrichment;
2. by finding that Ms. Downton demonstrated a workable methodology to show that the cannabis was capable of causing
adverse health effects on a class-wide basis;
3. by finding that a class action was the preferable procedure for the fair and efficient resolution of the adverse health claims.
6 Organigram does not seek to quash certification of the action as a whole. Organigram does not challenge the decision to allow
the consumer claims to be assessed as common issues (breach of contract, breach of Consumer Protection Act, breach of the
Sale Goods Act, and remedies for statutory breach and restitution). Organigram only appeals those portions of the certification
order that allow common issues to proceed on the adverse health consequences claims. Organigram submits that there is no
evidence that its cannabis caused any adverse health effects nor is there any workable methodology for establishing any causal
connection between its cannabis and the symptoms complained of in this case. Alternatively, Organigram argues that a class
proceeding is not the preferable procedure for determination of the adverse health claims. Additionally, Organigram challenges
certification of some of the causes of action.
7
For reasons that follow, I would allow the appeal in part. There is no evidence that there is a workable methodology to
determine that the proposed adverse health effects claims have a common cause. Proposed common issues for those claims
should not be certified. The claim for unjust enrichment is improperly pleaded and should be struck.
8

After a review of the facts, the grounds of appeal will be addressed.

Background facts
9
Organigram has been a federally approved producer of medical cannabis since April 14, 2014. Its office and production
facilities are located in Moncton, New Brunswick. In October 2014, Organigram obtained organic certification recognized by
the Canadian Food Inspection Agency.
10 Dried cannabis can be consumed through ingestion, food items, combustion (smoking cannabis), and vaporization (inhaled
without combustion).
11
In late 2016, testing disclosed trace amounts in Organigram's cannabis of the pesticides bifenazate, malathion, and
myclobutanil. Bifenazate is an insecticide which controls mite pests on crops. Myclobutanil is a fungicidal pesticide. Malathion
controls insect pests on crops. In appropriate amounts all are authorized for agricultural use, but are not among the 14 pesticides
authorized for use on cannabis plants under the Pest Control Products Act, S.C. 2002, c. 28.
12
Organigram immediately notified Health Canada of the test results. In conjunction with Health Canada, Organigram
initiated a voluntary recall of five lots of cannabis. Follow-up testing established trace amounts of bifenazate and/or myclobutanil
in 21 of 69 lots produced between February 1, 2016 and December 16, 2016. These 69 additional lots of cannabis were subject
to a Health Canada Type II recall which is defined as:

2

... a situation in which the use of, or exposure to, a recalled product may cause temporary adverse health consequences, or
where the probability of serious adverse health consequences is remote.
In total, 74 lots were recalled. Fifty of those lots were not tested.
13

In January 2017, Organigram instituted a refund and credit program for its customers.

14

The cannabis purchased by Ms. Downton was included in the 69 lots of the Health Canada Type II recall.

15 Whether cannabis containing small amounts of myclobutanil or bifenazate poses a health risk is unknown. In response to
concerns raised by the Health Canada recall, Health Canada issued a "clarification" on March 9, 2017 which advised in part:
... recent media reports about these recalls have suggested that there was a significantly increased risk to the health of
Canadians who inhaled the recalled cannabis products, due to the release of hydrogen cyanide.
Here are the facts. When the cannabis plant is combusted, a number of compounds are produced, including very low
amounts of hydrogen cyanide. Health Canada's analysis of the recalled cannabis products show that the trace levels of
myclobutanil that were present would have produced a negligible amount of additional hydrogen cyanide upon combustion,
in comparison to the levels already produced by marijuana alone. Specifically, the level of cyanide from the burning of
myclobutanil found on the cannabis samples is more than 1000 times less than the cyanide in cannabis smoke alone, and
is 500 times below the acceptable level established by the U.S. National Institute for Occupational Safety and Health.
As such, the risk of serious adverse health consequences resulting from the inhalation of combusted myclobutanil in the
recalled cannabis products was determined by Health Canada to be low.
[Emphasis added]
16
There is no further information concerning any potential risks of consuming cannabis containing myclobutanil or
bifenazate. Health Canada describes no specific risks other than contained in the foregoing "clarification".
Did the judge err in certifying the impugned causes of action?
17

Organigram says the judge was wrong to find that the pleadings disclosed a cause of action for:
1. Negligent design, development and testing;
2. Breach of the Competition Act; and,
3. Unjust enrichment.

18 The Class Proceedings Act is procedural, not substantive. Pleadings survive judicial review unless it is "plain and obvious"
the cause of action will fail. Assuming the pleaded facts to be true, do they disclose a cause of action? This is a question of law
(Morrison Estate v. Nova Scotia (Attorney General), 2011 NSCA 68 (N.S. C.A.) at ¶11; MacQueen v. Sydney Steel Corp., 2013
NSCA 143 (N.S. C.A.) at ¶51-52; Pioneer Corp. v. Godfrey, 2019 SCC 42 (S.C.C.) at ¶57).
19
Pleadings must be read generously to allow for any inadequacies arising from drafting frailties and lack of access to
documents or discovery. The pleaded facts must support the underlying cause of action. As Chief Justice McLachlin emphasized
in Knight v. Imperial Tobacco Canada Ltd., 2011 SCC 42 (S.C.C.) at ¶24:
[24] This is not unfair to the claimant. The presumption that the facts pleaded are true operates in the claimant's favour.
The claimant chooses what facts to plead, with a view to the cause of action it is asserting. If new developments raise new
possibilities — as they sometimes do — the remedy is to amend the pleadings to plead new facts at that time.

3

20
Failure to properly plead a cause of action usually results in striking it out. As this Court said in MacQueen v. Sydney
Steel Corp., 2013 NSCA 143 (N.S. C.A.):
[55] The failure to plead all facts material to a cause of action will usually result in a striking out of the pleading. In 3021386
Nova Scotia Ltd. v. Barrington (District), 2010 NSSC 173, Justice Duncan cited English and Canadian authorities:
[15] The defendants have submitted legal authority as to the consequences of the failure to plead a material fact,
which is central to certain of their arguments. In Bruce v. Odhams Press Ltd., [1936] 1 K.B. 697, at pp. 712-713, 1
All E.R. 287 at pp. 294-295, Scott, L. J. wrote:
The cardinal provision in rule 4 is that the statement of claim must state the material facts. The word "material"
means necessary for the purpose of formulating a complete cause of action; and if any one "material"
statement is omitted, the statement of claim is bad; it is "demurrable" in the old phraseology, and in the new
is liable to be "struck out" under RSC Ord XXV, r 4 (see Philipps v Philipps); or a further and better statement
of claim may be ordered under rule 7.
...
[16] The defendants rely on the decision of Rosenberg J. in Region Plaza Inc. v. Hamilton-Wentworth (Regional
Municipality) (1990), 12 O. R. (3d) 750, at para. 5, where he held that:
Under rule 25.06, the plaintiff must plead all material facts on which it relies and must plead all of the facts
which it must prove to establish a cause of action which is legally complete. If any material fact is omitted, the
statement of claim is bad and the remedy is the motion to strike the pleading, not a motion for particulars.
[Emphasis added in original]
21

Organigram concedes that Ms. Downton has correctly pleaded causes of action for:
• Negligent manufacturing;
• Breach of contract;
• Breach of Consumer Protection Act;
• Breach of Sale of Goods Act; and,
• Waiver of tort.

22
Organigram challenges the pleadings regarding negligent design, development and testing; the Competition Act; and
unjust enrichment.
Negligent design, development and testing
23

In her Statement of Claim, Ms. Downton alleges:
38. Organigram owed a duty of care to the Plaintiff and the Class to use reasonable care in designing, developing and
testing the Affected Product. Organigram breached the applicable standard of care by negligently designing, developing
and testing the Affected Product.

24

Ms. Downton then lists particulars of inadequate quality control and testing in the "manufacture" of the cannabis.

25 Organigram says that this plea is bad because the ubiquity of "negligence" in this pleading really reduces the claim to one
of negligence: "the motion judge's description amounts to a claim of simple negligence, not negligent design".

4

26
The judge acknowledged that the "allegations in this case do not easily match with the circumstances of most negligent
design cases. Design defect is not a manufacturing error, but an error in the design of the product. The question is often whether
a different design ought to have been used by the manufacturer" (¶94).
27

The judge summarized Ms. Downton's position on this plea:
[95] The plaintiff says that the design defect is the presence of the unauthorized pesticides in the recalled cannabis and that
the safer alternative is a product that does not contain unlawful pesticides.

28
She then referred to evidence that Organigram had changed its process after the recalls by testing for pesticides in every
lot of product with a third party laboratory.
29
Organigram criticizes the judge for incorrectly relying on evidence to sustain this pleading. Organigram is right that
evidence cannot be relied upon to bolster inadequate pleadings. However, it is not obvious that the judge did so. What she
appears to have done is infer a design defect from the presence of the impugned pesticides in Organigram's cannabis.
30
At this stage of the lawsuit, one does not know how bifenazate and myclobutanil found their way into so many lots of
Organigram's cannabis. Was it intentional or inadvertent? Apparently the presence of these pesticides was not detected prior
to sale.
31 The judge has read Ms. Downton's pleading very generously to resist Organigram's challenge. It seems likely that greater
disclosure will resolve this issue. The judge erred on the side of liberality and caution. While not a model of good pleading, it
is not plain and obvious that the allegations of negligent design, development and testing are unsustainable.
Breach of the Competition Act
32
Section 52 of the Competition Act, R.S.C. 1985, c. C-34, prohibits knowingly or recklessly making false or misleading
statements while promoting a product. Section 36 of the Act creates a statutory cause of action for losses incurred as the result
of a breach of s. 52 of the Act.
33

Ms. Downton alleges the following breaches of the Competition Act in her Statement of Claim:
48. OrganiGram knowingly or recklessly made false or misleading representations to the public. These representations
include, but are not limited to, the following ("the representations"):
a. stating that the Affected Product was organic and free of unauthorized pesticides;
b. stating that the Affected Product was compliant with the Access to Cannabis for Medical Purposes Regulations; and
c. presenting the Affected Product as a safe product for patients while failing to inform them of the human health
risks associated with consumption of the Affected Product.
49. OrganiGram's Representations were material and affected the decisions of the Plaintiff and Class Members to purchase
the purportedly organic Affected Product.

34 The judge accepted Organigram's criticism of ¶48(c) that it was not a representation but rather an omission not proscribed
by the Act, relying upon Arora v. Whirlpool Canada LP, 2013 ONCA 657 (Ont. C.A.), affirming 2012 ONSC 4642 (Ont. S.C.J.),
leave to appeal to SCC refused (2014), [2013] S.C.C.A. No. 498 (S.C.C.).
35
The judge sustained the allegations in 48(a) and (b) of the Statement of Claim as misrepresentations, not omissions.
Organigram's complaint that reliance was not pleaded was resolved in Ms. Downton's favour owing to ¶49 of the Statement of
Claim, which the judge found was an effective plea of reliance.
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36
Organigram further argues that the claim is bad because material facts relating to "knowingly" or "recklessly" had to be
specifically pleaded under Civil Procedure Rule 38.03(3) and the common law. Organigram says that the judge erred by not
addressing this point. Organigram adds that Ms. Downton has not pleaded facts stating when, where, by whom, or to whom
the impugned "representations" were made.
37
Organigram's challenges to Ms. Downton's plea here must be placed in the business context of a course of dealing
with her as a customer and member of the public over many months. We cannot expect the same precision of pleading as we
would with a discrete malfeasance between individual parties at a particular time. As Ms. Downton alleges in her Amended
Statement of Claim:
3. At the material times, OrganiGram advertised itself as a producer of solely organic medical cannabis. At the material
times, OrganiGram marketed itself as providing safe and healthy products that were more stringently manufactured, tested
and regulated than non-organic licensed medical cannabis producers. OrganiGram warranted to patients that its products
were grown in regulated soil and organic fertilizers, and contained no banned pesticides or other chemicals.
38 Reading these allegations in the context of the other pleas of negligent design, manufacture, and sale of cannabis containing
unauthorized pesticides, ¶48 and ¶49 adequately describe alleged breaches of the Competition Act for pleading purposes and
allow Organigram to join issue with Ms. Downton.
Unjust enrichment
39 Organigram makes a strong argument that this is an untenable cause of action. They cite authority that unjust enrichment
is unsustainable when a contract is present. Organigram begins its attack on the judge's ruling with a quotation from Garland
v. Consumers' Gas Co., 2004 SCC 25 (S.C.C.) which sets out the well-known tri-part test for unjust enrichment:
1. An enrichment of the defendant;
2. A corresponding deprivation of the plaintiff; and
3. An absence of juristic reason for the enrichment.
40

Focusing on the third criterion, Organigram relies upon these comments in Garland:
[44] ... in my view, the proper approach to the juristic reason analysis is in two parts. First, the plaintiff must show that
no juristic reason from an established category exists to deny recovery. ... The established categories that can constitute
juristic reasons include a contract (Pettkus, supra), a disposition of law (Pettkus, supra), a donative intent (Peter, supra),
and other valid common law, equitable or statutory obligations (Peter, supra). If there is no juristic reason from an
established category, then the plaintiff has made out a prima facie case under the juristic reason component of the analysis.
[Emphasis added]

41
Organigram criticizes the judge for failing to refer to binding and persuasive authority supporting its submission that a
contract precludes a successful plea of unjust enrichment citing Garland, supra; Evanoff Enterprises Ltd. v. Pioneer Hi-Bred
Ltd., 2009 ABQB 223 (Alta. Q.B.) at ¶63; Boulanger v. Johnson & Johnson Corp., [2002] O.J. No. 1075 (Ont. S.C.J.), aff'd
(2003), 174 O.A.C. 44 (Ont. C.A.); Williams v. Canon Canada Inc., 2011 ONSC 6571 (Ont. S.C.J.) at ¶232, aff'd 2012 ONSC
3692 (Ont. Div. Ct.).
42
The judge dismissed Organigram's argument because she accepted Ms. Downton's response that whether the contract
provides a juristic reason for Organigram's alleged unjust enrichment involves a merits investigation into the terms of the
contract, and in particular whether Organigram's reliance on the contract as providing a juristic reason for any enrichment was
vitiated by failing to deliver the product contracted for.
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43

In her Statement of Claim Ms. Downton says:
60. The Plaintiff and Class Members did not receive a product of the quality, nature or fitness that had been represented
by OrganiGram or that the Plaintiff and Class Members, as reasonable consumers and patients, expected.
61. OrganiGram failed to offer or provide a full and complete refund to only Class Members.
62. By reason of the wrongdoing described herein, there has been a deprivation of the Plaintiffs and Class Members and a
corresponding enrichment of OrganiGram. This deprivation and corresponding enrichment is without juridical reason.

44

Earlier Ms. Downton pleaded:
14. The Plaintiff states that there has been a deprivation of the Plaintiff and a corresponding enrichment of OrganiGram,
by reason of the tortious conduct and statutory breaches and breaches of contract described herein. This deprivation and
corresponding enrichment is without juridical reason.
15. The Plaintiff claims a remedy in restitution on the basis that the interest of the Plaintiff in the safety of medical cannabis
she purchased makes it just and equitable that OrganiGram should retain no benefit from the misconduct pleaded.

45
This is certainly a confused pleading. There is no attributed relation between the elements of unjust enrichment and
"tortious conduct", "statutory breaches" or "breaches of contract".
46
Ms. Downton never describes — except by implication — any benefit to Organigram. On the pleaded facts, the only
discernible "benefit" claimed is the contractual price paid for the cannabis. No "merits analysis" is required to know that the
remedial consequences for breach of contract are typically captured by the law of contract. Contract trumps unjust enrichment
because the law favours parties autonomously allocating risks between themselves:
Contract trumps unjust enrichment in several respects. Most obviously, restitutionary relief is not available if the claimant
possess a right to contractual relief.
(McInnes, The Canadian Law of Unjust Enrichment, (Toronto: LexisNexis, 2014) at p. 645)
47
During oral argument, Ms. Downton suggested that unjust enrichment may be available if the contract is found void.
She cites no law. The argument depends upon a breach of contract to sustain the claim of unjust enrichment. That is untenable.
While pleas of breach of contract and unjust enrichment are inconsistent, that need not be fatal.
48
One may plead facts and related legal consequences that are inconsistent, in the alternative (Mahoney v. National Bank
Financial Ltd., 2005 NSCA 139 (N.S. C.A.) at ¶15). But one cannot plead inconsistent causes of action from common facts.
One needs to plead the facts material to the causes of action claimed (MacQueen v. Sydney Steel Corp., 2013 NSCA 143 (N.S.
C.A.) at ¶55).
49 Here Ms. Downton has pleaded facts material to a breach of contract. Those facts cannot simultaneously sustain an unjust
enrichment claim. Where Ms. Downton explicitly refers to unjust enrichment, she fails to plead facts material to that claim.
50

The pleaded facts support a claim in contract, not unjust enrichment. The claim for unjust enrichment should be struck.

Did the judge err in finding that Ms. Downton had established a workable methodology for demonstrating that the
recalled product can cause adverse health effects on a class-wide basis?
51
Organigram argues that general causation is essential to Ms. Downton's claims resulting in an adverse health effect.
Organigram says no methodology for determining general causation has been or could be proposed, and so all claims for adverse
health effects cannot be certified.
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52
Organigram cites Singer v. Schering-Plough Canada Inc., 2010 ONSC 42 (Ont. S.C.J.), approved by this court in
MacQueen at ¶123, for a list of general propositions for determining whether common issues are present. Those propositions
are reproduced here, without citations, with Organigram's emphasis on causation:
[140] The following general propositions, which are by no means exhaustive, are supported by the authorities:
A: The underlying foundation of a common issue is whether its resolution will avoid duplication of fact-finding or
legal analysis.
B: The common issue criterion is not a high legal hurdle, and an issue can be a common issue even if it makes up
a very limited aspect of the liability question and even though many individual issues remain to be decided after its
resolution.
C: There must be a basis in the evidence before the court to establish the existence of common issues [citations
omitted]. As Cullity J. stated in Dumoulin v. Ontario, at para. 27, the plaintiff is required to establish "a sufficient
evidential basis for the existence of the common issues" in the sense that there is some factual basis for the claims
made by the plaintiff and to which the common issues relate.
D: In considering whether there are common issues, the court must have in mind the proposed identifiable class. There
must be a rational relationship between the class identified by the Plaintiff and the proposed common issues.
E: The proposed common issue must be a substantial ingredient of each class member's claim and its resolution
must be necessary to the resolution of that claim.
F: A common issue need not dispose of the litigation; it is sufficient if it is an issue of fact or law common to all
claims and its resolution will advance the litigation for (or against) the class.
G: With regard to the common issues, "success for one member must mean success for all. All members of the
class must benefit from the successful prosecution of the action, although not necessarily to the same extent."
That is, the answer to a question raised by a common issue for the plaintiff must be capable of extrapolation, in
the same manner, to each member of the class.
H: A common issue cannot be dependent upon individual findings of fact that have to be made with respect to each
individual claimant.
I: Where questions relating to causation or damages are proposed as common issues, the plaintiff must demonstrate
(with supporting evidence) that there is a workable methodology for determining such issues on a class-wide basis.
J: Common issues should not be framed in overly broad terms: "It would not serve the ends of either fairness or
efficiency to certify an action on the basis of issues that are common only when stated in the most general terms.
Inevitably such an action would ultimately break down into individual proceedings. That the suit had initially been
certified as a class action could only make the proceeding less fair and less efficient".
[Organigram's emphasis]
53
In Pioneer Corp., the Court referred to its earlier decision in Pro-Sys Consultants Ltd. v. Microsoft Corp., 2013 SCC 57
(S.C.C.) regarding the applicable principles somewhat overlapping the foregoing:
[104] In Microsoft, this Court reaffirmed the principles of "common issues" for the purpose of certification, as they were
explained in Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46, [2001] 2 S.C.R. 534, at para. 108:
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In ... Dutton... this Court addressed the commonality question, stating that "[t]he underlying question is whether
allowing the suit to proceed as a [class proceeding] will avoid duplication of fact-finding or legal analysis" (para. 39).
I list the balance of McLachlin C.J.'s instructions, found at paras. 39-40 of that decision:
(1) The commonality question should be approached purposively.
(2) An issue will be "common" only where its resolution is necessary to the resolution of each class member's
claim.
(3) It is not essential that the class members be identically situated vis-à-vis the opposing party.
(4) It [is] not necessary that common issues predominate over non-common issues. However, the class members'
claims must share a substantial common ingredient to justify [a class proceeding]. The court will examine the
significance of the common issues in relation to individual issues.
(5) Success for one class member must mean success for all. All members of the class must benefit from the
successful prosecution of the action, although not necessarily to the same extent.
54
Organigram says that Ms. Downton has failed to demonstrate that there is a workable methodology for determining
whether the impugned substances can cause harm, what that harm might be, or how it could be assessed on a class-wide basis.
Relying on Charlton v. Abbott Laboratories Ltd., 2015 BCCA 26 (B.C. C.A.), Organigram reminds us that:
[67] ... "There can be no finding of negligence applicable to the class if there is no prior finding that [the impugned
substances] can cause a health risk on a class wide basis".
55 Referring to Miller v. Merck Frosst Canada Ltd., 2015 BCCA 353 (B.C. C.A.), Organigram argues the need to demonstrate
a method of establishing general causation, prior to individual causation:
[44] Related jurisprudence in the context of "toxic substances" suggests that to meet the methodology requirement, the
plaintiff must, at a minimum, identify the mechanism by which the impugned substance causes disease and therefore
harm. In Charlton, this Court stated:
[95] The Court addressed the objection to certification by referring to the judgment of this Court in Harrington v.
Dow Corning Corp., 2000 BCCA 605 (B.C.C.A.), and an article by Patrick Hayes entitled Exploring the Viability of
Class Actions Arising from Environmental Toxic Torts: Overcoming Barriers to Certification, 19 J. Env. L. & Prac.
190 at 195:
Proving causation in the context of toxic substances, however, puts the added burden on plaintiffs to establish
two types of causation, both general and specific. This is because, unlike the causal connection between being
hit by a car and suffering a broken bone, for instance, the causal connection between a toxic substance and a
disease is not as easy to decipher. Thus, a plaintiff must first prove "general" or "generic" causation — that a
particular substance is capable of causing a particular illness. The issue must be addressed, whether explicitly
or implicitly, in toxic torts litigation, since it is axiomatic that "an agent cannot be considered to cause the
illness of a specific person unless it is recognized as a cause of that disease in general." Next, a plaintiff must
prove "specific" or "individual" causation — that exposure to a particular toxic substance did, in fact, cause the
plaintiff's illness.
[Emphasis added]
56
Organigram says the judge erred by not considering that a particular substance must be capable of causing a particular
illness. Referring to the judge's conclusion that "there is some evidence by which general causation may be proven that is
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sufficient for certification", Organigram asks rhetorically "general causation of what harm?", adding "How can common impact
be proven when it is not clear what that alleged particular impact may be?".
57

In order to establish general causation:
(a) The symptoms described cannot be so vague and generic that they lack a plausible common cause;
(b) The methodology proposed must relate to the symptoms pleaded and in evidence.

Vague symptoms
58
Ms. Downton's pleading complains that Organigram's cannabis is unsafe and harmful to her health and the health of
class members. In her affidavit, Ms. Downton described experiencing nausea and vomiting which she attributed to her use of
Organigram's cannabis. Another proposed member of the class, Rhonda Daniels, experienced severe nausea, gastrointestinal
issues, breathing difficulty and headaches after consuming the cannabis. In both cases, consumption included smoking and
ingestion.
59
According to Health Canada, the Downton-Daniels's complaints are included among the predicted side effects of
consuming cannabis in general:
• dizziness, drowsiness, feeling faint or lightheaded, fatigue, headache;
• impaired memory and disturbances in attention, concentration and ability to think and make decisions;
• disorientation, confusion, feeling drunk, feeling abnormal or having abnormal thoughts, feeling "too high", feelings
of unreality, feeling an extreme slowing of time;
• suspiciousness, nervousness, episodes of anxiety resembling a panic attack, paranoia (loss of contact with reality),
hallucinations (seeing or hearing things that do not exist);
• impairments in motor skills and perception, altered bodily perceptions, loss of full control of bodily movements, falls;
• dry mouth, throat irritation, coughing;
• worsening of seizures;
• hypersensitivity reactions (contact dermatitis/hives);
• higher or lower blood levels of certain medications;
• nausea, vomiting; and
• fast heartbeat.
[Emphasis added]
60
During oral argument in the Court of Appeal, counsel for Ms. Downton was pressed on exactly what his client was
alleging had been caused by exposure to the impugned chemicals. He conceded that his client was not seeking certification of
a common cause related to a specific illness or disease. The claim was limited to asserting a common cause for the common
and very transient foregoing conditions of nausea, dizziness, headaches and the like. Those complaints describe general and
vague symptoms with no attribution of a particular illness. They are commonly experienced for a variety of disparate reasons.
Vagueness and diversity of symptoms, having a myriad of potential causes, may be fatal to certification that depends upon
general causation of illness.
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61
In Wuttunee v. Merck Frosst Canada Ltd., 2009 SKCA 43 (Sask. C.A.), the Saskatchewan Court of Appeal declined
certification of whether the drug Vioxx could exacerbate cardiovascular or gastrointestinal conditions because a single answer
could not result from the array of effects alleged. The general character of this language offends the common impact
methodology requirement for causation described by the Supreme Court in Microsoft (¶54 above).
62 In Martin v. Astrazeneca Pharmaceuticals PLC, 2012 ONSC 2744 (Ont. S.C.J.) (aff'd 2013 ONSC 1169 (Ont. Div. Ct.)),
the Ontario Superior Court rejected certification of the question, "Can [the drug] Seroquel cause weight gain, diabetes and/or
related metabolic disturbances as well as secondary injuries flowing therefrom?" The court criticized this question as follows:
[233] The plaintiffs have offered no evidence to show that this issue is capable of being assessed in common. It is not
susceptible to a single answer at this abstract level. Asking in the abstract if Seroquel can cause weight gain and diabetes
is only the beginning of the inquiry. There is a problem with a general causation question when there is no evidence that
"compelling epidemiological or statistical evidence might be sufficient to establish individual causation or go a long way
to doing so": Merck Frosst Canada Ltd. v. Wuttunee, 2009 SKCA 43 (CanLII), [2009] S.J. No. 179 at para 144 (Sask.
C.A.), leave to appeal to S.C.C. refused, [2008] S.C.C.A. No. 512 ("Wuttunee").
[234] Adding to the difficulty is the fact that this is not a case where the drug is alleged to have caused a unique harm. In
contrast, Seroquel is alleged to cause weight gain and diabetes. These are two conditions that are ubiquitous in society.
The evidence that has been provided shows that this general causation question is just the beginning of the inquiry and that
its resolution is dependent upon individual findings of fact with respect to each claimant.
[Emphasis added]
63
In Sweetland v. GlaxoSmithKline Inc., 2016 NSSC 18 (N.S. S.C.), the Nova Scotia Supreme Court refused to certify
"adverse cardiovascular events" from the use of a diabetes medication AVANDIA, because it was too broad and vague, and not
limited to the potential problems identified by the plaintiffs' experts. The Court narrowed the certified issues to heart failure,
heart attack and stroke.
64
In the recent decision of Bayer Inc. v. Tluchak Estate, 2019 SKCA 64 (Sask. C.A.), the Saskatchewan Court of Appeal
referred to Sweetland and Astrazeneca amongst others when warning against overly broad common issues:
[38] The following are examples of where a common issue has been dismissed or amended for being too broadly worded:
(a) R v Brooks, 2009 SKQB 509, [2010] 6 WWR 81 (leave to appeal to Sask CA refused, 2010 SKCA 55): "'Adverse
health effects' is vague and infinite and not proscribed in any way." (at para 163) (dismissed);
(b) Martin v Astrazeneca Pharmaceuticals Plc, 2012 ONSC 2744, 27 CPC (7th) 32 (aff'd 2013 ONSC 1169 (Div
Ct)): "related metabolic disturbances as well as secondary injuries flowing therefrom." (at para 221) (dismissed);
(c) Schroeder v DJO Canada Inc., 2010 SKQB 125, [2010] 10 WWR 324 (aff'd 2011 SKCA 106): "serious adverse
effects" (at para 93) amended to whether the device in question caused "chrondrolysis when placed in the synovial
cavity of a knee or shoulder following surgery" (at para 94);
(d) Sweetland v GlaxoSmithKline Inc., 2016 NSSC 18, 369 NSR (2d) 229: "adverse cardiovascular events" (at para
60) was amended to limit the common issue to "heart failure, heart attack and stroke" (at para 62).
65 Ms. Downton's Statement of Claim asks for damages for "adverse health consequences" — a question rejected in Brooks
v. R. [2009 CarswellSask 849 (Sask. Q.B.)] and Sweetland.
66 Organigram notes that Ms. Downton has not alleged a particular illness caused by either myclobutanil or bifenazate. Both
are very different substances but the judge does not address those differences.
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67
Ms. Downton is unable to say that exposure to the impugned substances can be linked to any specific illness. The best
she can do is allege that it may cause the transient symptoms she describes.
68
Citing Miller and Microsoft, the judge correctly identified the methodology at the certification stage need not quantify
damages but must be able to prove "common impact" (Decision at ¶204). But the judge never describes that common impact
in this case. She simply adopts the enigmatic claims of "adverse health consequences" or "risks", alleged in the Statement of
Claim (Decision at ¶214 and 216).
69
The general character of this language offends the "common impact" methodology requirement for causation described
by the Supreme Court in Microsoft. As the Saskatchewan Court of Appeal said in Wuttunee:
[146] ... The appellants do not exaggerate, in my view, when they assert that this issue would require the court to determine
and evaluate all of the effects that Vioxx may have on all of the gastrointestinal and cardiovascular body systems. ...
70
The judge erred in principle in certifying a claim with a generic heading of damage of "adverse health consequences",
not susceptible to a common causation determination. The wide array of common, generic and transient symptoms described
by Ms. Downton are not capable of a common cause determination.
Methodology
71
Organigram also points out that class action plaintiffs need to establish some evidentiary support for a methodology of
proving general causation, which must be more than theoretical, citing Microsoft:
[115] ... It is not necessary at the certification stage that the methodology establish the actual loss to the class, as long
as the plaintiff has demonstrated that there is a methodology capable of doing so. ...
...
[118] In my view, the expert methodology must be sufficiently credible or plausible to establish some basis in fact for
the commonality requirement. This means that the methodology must offer a realistic prospect of establishing loss on a
class-wide basis so that, if the overcharge is eventually established at the trial of the common issues, there is a means by
which to demonstrate that it is common to the class (i.e. that passing on has occurred). The methodology cannot be purely
theoretical or hypothetical, but must be grounded in the facts of the particular case in question. There must be some
evidence of the availability of the data to which the methodology is to be applied.
[Emphasis added]
72

Ms. Downton replies that she has offered such evidence, through Dr. Guidotti. The judge agreed:
[215] Dr. Guidotti's evidence is that studies are feasible and the risk to human health by the consumption of the pesticides
on medical cannabis can be evaluated, but these studies simply have not been conducted to date.
[216] Dr. Guidotti provides a method by which health risk can be assessed on a common, class-wide level. He explains the
methodology by which health risks can be inferred through conventional practice in toxicological risk assessment, which
he says employs general principles and a body of observations and scientific studies on analogous situations to infer risk.
[217] In his report, Dr. Guidotti says that chemicals are more toxic by the inhalation route. He describes inhalation as an
exceptional route of exposure in that it delivers higher exposure levels, is absorbed into the body at much higher efficiency,
bypasses the metabolism mechanisms that detoxify the chemical, and its most intense effect on the lung which, which he
says is a fragile organ which nonetheless bears the brunt of the exposure.

73

Respectfully, the judge erred in two respects here:
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(a) Virtually all the potential harms described by Dr. Guidotti do not correspond to the symptoms complained of;
(b) The methodology proposed by Dr. Guidotti fails to address the facts in this case.
74 Ms. Downton would augment her potential harm submissions by relying upon Health Canada's recall of the contaminated
cannabis in this case. The recall was what is known as a "Type II" recall and describes "a situation in which the use of, or
exposure to, a product may cause temporary adverse health consequences or where the probability of serious adverse health
consequences is remote".
75
The basis for Health Canada's Type II recall is not explained except by a clarification quoted above and repeated here
for convenience:
[40] . . .
Here are the facts. When the cannabis plant is combusted, a number of compounds are produced, including very low
amounts of hydrogen cyanide. Health Canada's analysis of the recalled cannabis products show that the trace levels
of myclobutanil that were present would have produced a negligible amount of additional hydrogen cyanide upon
combustion, in comparison to the levels already produced by marijuana alone. Specifically, the level of cyanide from the
burning of myclobutanil found on the cannabis samples is more than 1000 times less than the cyanide in cannabis smoke
alone, and is 500 times below the acceptable level established by the U.S. National Institute for Occupational Safety and
Health. As such, the risk of serious adverse health consequences resulting from the inhalation of combusted myclobutanil
in the recalled cannabis products was determined by Health Canada to be low.
[Emphasis added]
76
Observing as the judge does that "obviously, there was a rationale for the recall" (¶208), does not dispense with Ms.
Downton's obligation to show a methodology that has a reasonable prospect of establishing general causation.
77 Both myclobutanil and bifenzanate are approved for agricultural use. For that reason, Dr. Guidotti's concern is primarily
focused on the potential health risks of inhalation of cannabis containing these substances.
78 Dr. Guidotti says that potential harm from ingestion cannot be used to infer harm from combustion and inhalation because
of the products produced by combustion of cannabis and the more directly efficient absorption of those products through the
lungs.
79

To fill the gap in our knowledge, Dr. Guidotti offers:
It would be possible to perform toxicological studies on these two chemicals and their combustion products by the
inhalation route, although such studies are difficult and expensive, and to perform risk assessment using this information.
It would probably not be feasible to conduct epidemiological studies because of the small number of people known to
have been exposed to contaminated marijuana.

80
Dr. Guidotti's hopeful expectation of risk assessment from novel toxicological studies identifies no risks of inhalation.
His concerns are about potential risk. Crucially, he does not associate any potentially serious adverse health consequences with
the reported symptoms of Ms. Downton or Ms. Daniels.
81

Summarizing whether myclobutanil may cause "serious adverse health consequences" Dr. Guidotti says:
The balance of probabilities favours the conclusion that myclobutanil-contaminated medical cannabis inhaled by the
combustion route causes in the short term a risk of cyanide induced acute heart and central nervous system damage, and
increases the risk of heart attacks, liver disease, endocrine disorders (including fertility) and birth defects.

82

Regarding the potentially serious adverse health consequences of exposure to bifenazate, Dr. Guidotti concludes:
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Exposure to bifenazate therefore increases the risk of reproductive health effects on children born relatively soon after use
(with and without concomitant exposure to myclobutanil) anemia and chronic irritation of airways and mucus membranes.
In cross-examination Dr. Guidotti conceded that smoking cannabis itself would be irritating to the lungs.
83 In summary, he concludes, "It is my considered opinion that the risk conferred by exposure to these chemicals is indefinable,
potentially serious and cannot be anticipated or mitigated by the user".
84 Nothing about nausea, vomiting, dizziness, breathing difficulties or headaches — the things described by the class plaintiffs
here. Not only is there a disconnect between Dr. Guidotti's hypothetical serious adverse health effects and the Downton-Daniels's
evidence, his hypothesis presents an insurmountable common causation challenge.
85
Referring again to the Saskatchewan Court of Appeal, in Wuttunee, a class action involving the drug Vioxx, the Court
noted the diversity of unrelated conditions as fatal to common cause:
[150] In the instant case, however, the fact that members of the subclasses, and even within subclasses, raise a wide range of
varied and distinct allegations, the common benefit of a question such as that approved in Harrington is lost. For example,
should the answer to the question, so interpreted, be affirmative in relation to the propensity of Vioxx to cause adverse
thrombotic cardiovascular events, that finding would be irrelevant to those claiming adverse gastrointestinal conditions
or injuries, or unrelated cardiovascular events or conditions.
...
[152] However, even assuming that each of these allegations can be viewed in this way, it is clear that this issue, like the
previous ones, is not really one question at all, but a myriad of questions, susceptible to different answers in relation to
each of the risks or defects of Vioxx alleged, each of which is relevant to only a portion of the class certified.
(Merck Frosst Canada Ltd. v. Wuttunee, 2009 SKCA 43)
[Emphasis added]
86
Earlier in Wuttunee, the Saskatchewan Court of Appeal also noted the disparate answers that precluded resolving a
question of general causation:
[142] Further still, it is argued, the issue is also not susceptible to a single answer at a more abstract level, for it must be
separately asked and answered across the broad array of cardiovascular and gastrointestinal effects alleged by the plaintiffs.
Clearly, the question of whether Vioxx "can" cause adverse cardiovascular conditions is distinct from the question
of whether it "can" cause adverse gastrointestinal effects. Whether it can cause high blood pressure is different from
whether it can cause blood clotting.
...
[145] However, the wide diversity of complaints to which this issue is addressed was not considered below. In my respectful
view, this diversity is fatal to consideration of this issue as a "common" issue. Clearly it is not susceptible to a single answer
that would apply to the claims of all members of the class. Thus, while it is conceivable that proof that Vioxx significantly
increased the risk of, for example, high blood pressure, might support the claims of the induced or purchaser subclasses
(and I am by no means certain that it would), it would be irrelevant to those who claim other unrelated adverse conditions
or injuries.
[Emphasis added]
87

Ms. Downton counters that there is no insurmountable task with respect to general causation. She submits:
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If, using the general toxicological principles described by Dr. Guidotti, the respondent is able to prove at the common
issues trial that inhalation of myclobutanil and bifenazate at the minimum levels found in the Affected Product cause a
fixed and consistent pattern of symptoms and signs ("toxidrome"), consisting for example of nausea, headaches, vomiting,
dizziness, and irregular heartbeat, then resolution of this in favour of the Class Members would permit them, after the
common issues trial to attempt to show specific causation of and to obtain compensation for harm they've experienced ...
[Emphasis added]
88
The emphasized words are key. Dr. Guidotti never gives any opinion that common causation can be proved "at the
minimum levels found in the Affected Product". He simply says that generic testing can be done from which inferences typically
can be made. In contrast, Organigram led evidence from toxicologist, Dr. Ronald Brecher, who explained how the test hoped
for in the foregoing quotation at ¶79 cannot prove general causation. Dr. Guidotti was never asked to address Dr. Brecher's
opinion and never contradicted it. There is no contradictory evidence on this point. The evidence is that a general causation test
involving "minimum levels found in the Affected Product" is not possible.
89
Ms. Downton rejoins that Dr. Guidotti's description of the effects of inhaling combusted myclobutanil "coincide"
with the symptoms described by Ms. Downton and Rhonda Daniels. Dr. Guidotti was not so unequivocal. He said that in his
opinion "myclobutanil-contaminated ... cannabis inhaled by combustion ... causes a short-term risk of acute cyanide toxicity
and of gastrointestinal symptoms and increases the risk of heart attacks". [Emphasis added] Dr. Guidotti did not mention that
hydrogen cyanide is a normal by-product of smoking cannabis until that was put to him in cross-examination when he responded,
somewhat defensively:
Q. Right. So cannabis on it [sic] own can be classified as toxic when combusted?
A. Well, toxic is not an arbitrary — or not. It's a continual. And the question then becomes is it on the low side or
the high side.
Q. Maybe to be more specific, Dr. Guidotti, you do know that hydrogen cyanide is a — contained in all cannabis
when combusted?
A. Small amounts of it are released. They — cyanide is released where there is particular evidence of nitrogen
containing organic materials.
Q. Right. But it is a feature of all cannabis that it produces hydrogen —
A. I'm told that it can be found. I believe that comes from the Health Canada data.
Q. And have you ever studied the amounts of hydrogen cyanide in cannabis that is — results when smoking cannabis?
A. No, as I said before, I don't appropriate myself as a — or I don't present myself as an analytic chemist.
[Emphasis added]
90
In fact, we know from the Health Canada "clarification" and Dr. Brecher's own study that combusted myclobutanil
produces a tiny fraction of the hydrogen cyanide which cannabis itself ordinarily produces when combusted; in Health Canada's
estimation, 1/1000th of the amount produced by cannabis alone. The amount of hydrogen cyanide produced by myclobutanil
is obviously infinitesimal compared to the amount produced by smoking cannabis in the ordinary way.
91
The only commonality between Dr. Guidotti's potential "short-term" risks and the complaints of Ms. Downton and Ms.
Daniels were "gastrointestinal symptoms". Even so, there must be a workable methodology establishing some general causal
connection between the symptoms complained of and the product consumed.
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92
A workable methodology must be grounded in the facts of the case. The generic testing described by Dr. Guidotti does
not meet the "workable methodology" requirement of the jurisprudence. To reiterate, from Microsoft:
[118] ... the methodology must offer a realistic prospect of establishing loss on a class-wide basis so that, if the overcharge
is eventually established at the trial of the common issues, there is a means by which to demonstrate that it is common
to the class (i.e. that passing on has occurred). The methodology cannot be purely theoretical or hypothetical, but must
be grounded in the facts of the particular case in question. There must be some evidence of the availability of the data
to which the methodology is to be applied.
[Emphasis added]
93

But in this case, Dr. Guidotti did not know the facts because he was not told what they were:
Q. And were you provided with any of the Affidavits that have been filed in this proceeding, beyond your own
Affidavit?
A. I don't believe so. I'm just scanning to kind of refresh my memory, and —
Q. Well, I'll go through them —
A. Yeah.
Q. — specifically so that —
A. Yeah.
Q. — may be helpful. The Affidavit of Richard Crossman?
A. No.
Q. The Affidavit of Dawn Rae Downton?
A. No.
Q. The Affidavit of Rhonda Marie Daniels?
A. That name sounds familiar, but I don't think that I received an Affidavit.
Q. And that name sounds familiar because? Did you have a discussion with counsel for the Plaintiff about specifics
about Rhonda Daniels?
A. No.
Q. The Affidavit of Anne Tomalin?
A. No.
Q. The Affidavit of Denis Arsenault?
A. No.
Q. The Affidavit of Cathy Cyr?
A. No.
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Q. The Affidavit of Dr. Ron Brecher?
A. No.
...
Q. That's right but none of your opinions are based on estimating how much exposure to these particular
contaminants there are. Would you agree with that?
A. I think that's fair. That's a big unknown. And one of the specific areas in which I have been focusing is the high
levels of uncertainty.
Q. And when you say high levels of uncertainty, what do you mean by that?
A. I mean that there is a great deal that is not known about, for example, levels of exposure, metabolism, and effects
of these chemicals. And these uncertainties in and of themselves are significant.
Q. Right. But you were not provided with the actual levels of myclobutanil and bifenazate found in this cannabis,
were you?
A. In this cannabis the — my recollection is that I did not receive information on the levels specific to this cannabis,
at least in the sample that I had a chain of custody. It was represented to me as being from this source.
Q. I'm not sure I understood your answer. You were — what were you provided with?
A. Oh, I'm not sure that I was provided with anything specific, but I do recall looking at analytical chemical levels
that were not specifically tied to — my understanding was that they're not specifically tied to the Organigram case.
For example, that were evaluated by Health Canada.
[Emphasis added]
94

Dr. Guidotti did not even know of the reported adverse effects in this case:
Q. And you haven't been provided with, say, for example, a list of reported adverse effects of this particular cannabis?
A. I have not been provided with a list of reported adverse effects for this particular cannabis.
[Emphasis added]

95 Dr. Brecher opined that it was not possible to ascertain whether the impugned chemicals in Organigram's cannabis caused
the adverse effects claimed for a number of reasons, including that the effects described were already known to be associated
with smoking cannabis without those chemicals:
25. It is not possible to ascertain the contribution, if any, of MB and/or BF in cannabis to any adverse effects reported
from exposure via inhalation, for several reasons.
a. Compared to ingestion, there is little information concerning the toxicity of BF and MB following inhalation
exposures.
b. When considering inhalation exposures, it is necessary to consider effects on the lung ('portal of entry' type effects)
as well as systemic effects.
c. Insufficient testing has been done to establish whether MB and/or BF cause adverse portal of entry effects in the
respiratory system following inhalation of cannabis containing these substances.
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d. However, cannabis smoke, with or without tobacco or other materials such as paper, MB or BF, contains substances
that are well known to cause adverse effects on the respiratory system, including NOX and particulate matter.
e. Factors such as use of tobacco, indoor and outdoor air quality, and respiratory health (e.g. asthma, COPD,
emphysema, allergies, etc.) can all influence a person's sensitivity to exposure to cannabis smoke (or any other
chemical) via inhalation.
f. Taken together, these factors make it impossible to determine the precise chemical cause of any adverse effect on
the lung associated with inhalation of cannabis smoke, regardless of the presence of MB or BF at the levels report
in the Affected Product.
[Emphasis added]
96
The judge dismissed Dr. Brecher's evidence because in her view, it addressed specific as opposed to general causation.
Of the six factors Dr. Brecher lists, only (e) could relate to specific causation. But cross-examination clarified that Dr. Brecher
was speaking of general causation — that is anyone who experienced the minimal exposure of Ms. Downton and Ms. Daniels:
Q. And you say, "A plaintiff's specific health condition." That's obviously very broad, so I just want to make sure I
understand. You're saying your opinion is that there is no health condition that could be determined to be the result
of, or your other word you said is related to, myclobutanil or bifenazate exposure?
A. Not in this case.
Q. No, but I'm not asking about this case. You say broadly that it's not possible to determine if an individual's —
"Individual plaintiff's specific health condition is the result of," and I — correct me if I'm wrong —
A. But I was talking about the plaintiffs here, and therefore, I was making that statement in context of the plaintiffs'
exposure.
Q. So you're talking about the two individuals —
A. I'm — yeah, I'm talking about the information that I reviewed. Like so if you had — suppose that you had a person
that was occupationally exposed to a large amount of this pesticide, of one of these pesticides, and that person got
sick, in that situation you might be able to relate the exposure to the affect. But in the context of the way the plaintiffs
said that they were exposed, and in the context of my exposure calculations, which are in exhibit M, no, I don't
think it's possible to relate any individual plaintiff's condition to their exposure to these two pesticides.
Q. Okay. So you are talking in the context of this case and specifically Dawn Rae Downton and Rhonda Daniels
whose Affidavits you reviewed?
A. Yes, but more specifically I'm talking about the — so it's not just what they said. It's also what levels were reported
to be in the affected product.
Q. Right. I understand. So you're talking about this case —
A. Correct.
Q. — and those individuals?
A. Yeah, but it doesn't —
Q. I'm not —
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A. — have to be those two people.
Q. Anyone affected —
A. I've used those —
Q. — in this case?
A. Sorry, let me finish. I used the information from their Affidavits to characterize exposure.
[Emphasis added]
97
Dr. Brecher was not confining his opinion to Ms. Downton and Ms. Daniels but to any individual who experienced the
described minimal exposure to myclobutanil and bifenazate.
98
The judge incorrectly discarded Dr. Brecher's evidence as describing specific causation. The only "specific" factor that
Dr. Brecher quantified was the level of exposure — something which Microsoft requires for a workable methodology because
it captures the facts of the particular case.
99 The judge was concerned not to weigh competing expert opinion. But respectfully, there is no need to weigh the opinions
of Dr. Guidotti and Dr. Brecher, because they do not conflict. Unlike Dr. Brecher, Dr. Guidotti fails to address the facts in this
case, which the highlighted portions of Dr. Brecher's opinion do.
100
Dr. Guidotti's evidence agreed with (a) through (e) of Dr. Brecher's opinion. He did not make a comment similar to (f)
— addressing the trace amounts of myclobutanil and bifenazate in Organigram's cannabis — because he did not know what the
levels of the impugned chemicals were in Organigram's cannabis. For his part, Dr. Brecher generally agreed with Dr. Guidotti's
"general concepts" but faulted him because his "... report provides little context relevant to the current evaluation, for example,
consideration of estimated exposure levels to myclobutanil and bifenazate, or the constituents of cannabis smoke".
101

Importantly, Dr. Guidotti never confronts:
(a) the reported levels of myclobutanil and bifenazate in Organigram's cannabis;
(b) the symptoms described in the evidence on behalf of the proposed class.

102

One does not have to weigh competing expert evidence if there is no competition.

103
The causation question is not, as Dr. Guidotti would have it, whether these chemicals, combusted in cannabis, may in
principle pose adverse health risks. The question is whether the chemicals present in Organigram's cannabis may in principle
cause the adverse health effects described or pleaded by Ms. Downton.
104 Ms. Downton counters Organigram's methodology argument by relying on Miller, a preference shared by the certification
judge who cited Miller:
33 In my opinion, however, "methodology" in this context is not, and should not be, confused with a prescribed scientific
or economic methodology. Instead, it refers to whether there is any plausible way in which the plaintiff can legally establish
the general causation issue embedded in his or her claim. As noted in Andriuk, not every case will require expert evidence
(para. 11).
105 In Miller, the class applicants offered an expert medical opinion that the medical condition feared — sexual dysfunction
that survived discontinuance of the Merck products in question — was biologically plausible in some of the patients taking
those drugs. No such evidence exists in this case. The representative plaintiff in Miller gave evidence of that disfunction. In
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Miller, there were scientific studies warning of such potential side effects. Although far from perfect, the court accepted Ms.
Miller's evidence as a "plausible way" of proving general causation, adding:
52 Of course a defendant manufacturer has an enormous informational advantage over an injured plaintiff. At the
certification stage, an injured plaintiff has no discovery as of right of the defendant and is in no position to challenge
evidence that relates to matters exclusively within the defendant's specialized knowledge: Lambert v. Guidant Corp.
(2009), 72 C.P.C. (6th) 120, 2009 CanLII 23379 at para. 71 (Ont. S.C.J.).
53 With all this in mind - the recent guidance from the Supreme Court in Microsoft and the subsequent decision of this
court in Charlton, the objectives of class proceedings, the information asymmetry embedded in this type of action, and
the arguments put forth by both parties at trial and on this appeal - I find that there is a plausible way in which the plaintiff
might establish, on a balance of probabilities, that finasteride caused the persistent sexual dysfunction common to the class
as a whole. Although a more detailed, explicit methodology might be preferable, what has been produced is sufficient, in
light of the available data to meet the low threshold at this early stage.
[Emphasis added]
106
In Miller, there was some scientific evidence demonstrating a connection between the impugned drug and the
compromised condition of members of the Class. The Court also favoured certification because of Merck's enormous
informational advantage, and the proposed method was acceptable in light of the "available data". Ms. Downton's situation
is quite different. Organigram has no informational advantage regarding the potential risks of consuming its cannabis. Ms.
Downton's expert, Dr. Guidotti, had the same information available to him as Organigram. But as we have seen, Dr. Guidotti
ignored that information when providing his general opinion on "toxicological testing".
107 The methodological shortcomings of Dr. Guidotti's generic opinion become more apparent by reviewing other common
cause decisions, which demonstrate the "modest gatekeeper" function of a certification judge.
108
In Capital District Health Authority v. Murray, 2017 NSCA 28 (N.S. C.A.), this Court quoted from Winkler, The Law
of Class Actions in Canada (Toronto: Thomson Rogers Canada Limited, 2014), pp. 29-30 regarding what "some basis in fact"
means:
... Although the evidentiary threshold for meeting the statutory criteria is low, the court has a modest gatekeeper function
and must consider the evidence adduced by both the moving party and the respondent in light of the statutory criteria.
... The standard of "some basis in fact" does not "involve such a superficial level of analysis into the sufficiency of the
evidence that it would amount to nothing more than symbolic scrutiny."
[Emphasis added]
109

A review of some of the caselaw bears out this standard.

110 Stanway v. Wyeth Canada Inc., 2012 BCCA 260 (B.C. C.A.), involved alleged harm from hormone replacement therapy
drugs. Very significant scientific evidence was led at the certification stage, including evidence on behalf of the plaintiff that
showed a connection between estrogen-progestin therapy and an increased risk of breast cancer. The plaintiff tendered evidence
of a number of studies including a significant one involving 17,000 women which linked the use of hormone therapy to an
increased risk of breast cancer. It was not necessary to prove that the hormone therapy in question caused breast cancer —
simply to provide evidence a methodology existed for resolving that as a general causation question.
111
In Stanway, certification involved a battle of the experts in which Wyeth maintained that the Court should weigh the
competing differences of opinion between the experts — an invitation that the certification judge and Court of Appeal rejected.
Having established that there was some evidence which, if accepted at trial of the common issues, could answer the question
whether there was a causal connection between hormone therapy and breast cancer, both levels of court were prepared to go no
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further. The Court was satisfied that the evidence met the test referred to in its earlier decision of Ernewein v. General Motors
of Canada Ltd., 2005 BCCA 540 (B.C. C.A.):
[33] ... In each instance, the question must be determined "contextually" - i.e., not on the basis of a blanket assumption
regarding product liability cases but in light of all the evidence concerning the specific case before the court. In the case
at bar, the plaintiffs failed to establish an evidentiary basis; i.e., to adduce admissible evidence, for the proposition that the
determination of the real common issues ... would advance the litigation in a meaningful way. ...
[Emphasis added]
112
In Wright Medical Technology Canada Ltd. v. Taylor, 2015 NSCA 68 (N.S. C.A.), this Court was asked to overturn
a certification order involving an allegedly defective hip transplant system. The plaintiff adduced expert evidence from a
biomechanist, a mechanical engineer and an orthopaedic surgeon who opined that Wright's product was subject to premature
failures due to either manufacturing or design issues. Wright filed competing expert opinions including one from another
biomechanical engineer. The certification judge rightly declined to weigh the evidence and was satisfied that there was some
basis in fact that would provide a method for establishing general causation. This Court declined to intervene.
113 In Andriuk v. Merrill Lynch Canada Inc., 2014 ABCA 177 (Alta. C.A.), the plaintiff failed to lead evidence of methodology
to prove economic loss on a class-wide basis. Like Dr. Brecher, Merrill Lynch's expert testified that a methodology to prove
general causation was unavailable:
[11] Here, the certification judge found that the appellants had failed to demonstrate a methodology to determine causation.
The respondent's expert testified that he was unaware of any such methodology. The appellants did not adduce expert
evidence on the issue. They argued on appeal that there was no need for expert evidence at the certification stage. We do
not read the certification judge's reasons as insisting on expert evidence at this stage. It seems to us that the need for expert
evidence would depend upon the nature of the case and the determination of the common issues. What the certification
judge did say was that it was the appellants' burden to demonstrate a methodology and they had failed to do so.
[Emphasis added]
Certification was denied.
114
In each certified medical case cited by the parties, the methodology offered by the successful plaintiffs accorded with
the symptoms pleaded and the specific exposure experienced; not so here.
115 Certification of a common cause has the policy purpose of a reasonable prospect of advancing the litigation. Answering
the generic question of whether myclobutanil and bifenazate can cause adverse health effects does nothing to advance the
litigation if it ignores exposure (equivalent in the drug cases to a prescribed amount) of the class plaintiffs. Those plaintiffs
would still have to prove that exposure to trace amounts of myclobutanil and bifenazate may in general cause the symptoms
they describe, and specifically did so in their case.
116 Unlike the experts' evidence in the foregoing jurisprudence, Dr. Guidotti's methodology for determining general causation
did not address the facts.
117 On the basis of the evidentiary record, the submissions of the parties, the pleadings and the law, there is no methodology
for determining whether the symptoms complained of by Ms. Downton are — or even can be — related to the exposure to the
impugned substances in this case. The judge erred in law in certifying a claim for personal injury for "adverse health effects".
She made clear and material errors of fact regarding whether the Guidotti methodology was capable of establishing general
causation at trial.
118
Having no workable methodology for establishing general causation compromises the claims for personal injuries. To
succeed in a product liability claim the plaintiff must establish that:
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• the defendant owed a legal duty of care to the plaintiff;
• the defendant's impugned actions failed to meet a reasonable standard of care;
• the defendant's actions were both factual and proximate cause of the plaintiff's injuries; and
• the plaintiff suffered damages as a result of the defendant's actions.
119
Standard of care requires the consideration of reasonable foreseeability of harm or injury to the defendant. Because
we don't know whether the trace exposure in this case could harm the class plaintiffs, we cannot say that Organigram failed
to reasonably foresee any harm.
120

Resorting again to Charlton:
[114] The appellants say that if the general causation question cannot be answered on a class-wide basis, no other questions
are likely to advance the litigation. Further, they say a class action is not the preferable means of addressing the remaining
questions.
[115] The question whether the defendants breached a duty of care owed to the class in the testing, marketing, selling or
distributing of sibutramine can only be answered in relation to the allegation that it poses a health risk to the population
for whom it was supposed to be prescribed. As mentioned above, the appellants say, with respect to common issue no. 2,
that there can be no finding of negligence applicable to the class if there is no prior finding that Meridia can cause a
health risk on a class-wide basis. I agree with this submission.
[Emphasis added]

121
Accordingly, the common issues of standard of care and breach of that standard dealing with negligent design,
development and testing, negligent manufacturing, negligent distribution, marketing and sale all fail as common causes.
Did the judge err in finding that a class action is the preferable procedure?
122
Organigram concedes that a class action is preferable for determination of the consumer claims. The parties join issue
regarding the preferability of a class action for the "adverse health consequence claims".
123
Preferability need not be considered if there are no common issues. Nevertheless, some cases consider preferability in
the alternative, which often shows some coincidence with the common issue analysis.
124
When determining whether a class proceeding would be preferable, the Court has to consider the factors described
in 7(2) of the Act:
In determining whether a class proceeding would be the preferable procedure for the fair and efficient resolution of the
dispute, the court shall consider
(a) whether questions of fact or law common to the class members predominate over any questions affecting only
individual members;
(b) whether a significant number of the class members have a valid interest in individually controlling the prosecution
of separate proceedings;
(c) whether the class proceeding would involve claims or defences that are or have been the subject of any other
proceedings;
(d) whether other means of resolving the claims are less practical or less efficient;
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(e) whether the administration of the class proceeding would create greater difficulties than those likely to be
experienced if relief were sought by other means; and
(f) any other matter the court considers relevant.
125
In Fischer v. IG Investment Management Ltd., 2013 SCC 69 (S.C.C.) [hereinafter AIC], the Supreme Court of Canada
described the preferability burden on a plaintiff:
[48] The party seeking certification of a class action bears the burden of showing some basis in fact for every certification
criterion: Hollick, at para. 25. In the context of the preferability requirement, this requires the representative plaintiff to
show (1) that a class proceeding would be a fair, efficient and manageable method of advancing the claim, and (2) that
it would be preferable to any other reasonably available means of resolving the class members' claims: Hollick, at paras.
28 and 31. A defendant can lead evidence "to rebut the inference of some basis in fact raised by the plaintiff's evidence":
M. Cullity, "Certification in Class Proceedings — The Curious Requirement of 'Some Basis in Fact'" (2011), 51 Can. Bus.
L.J. 407, at p. 417.
[Emphasis added]
126 Simply because there may be a number of individual claims requiring resolution following determination of a common
issue, does not mean that a class action is not the preferable procedure. Section 10 of the Act says:
The court shall not refuse to certify a proceeding as a class proceeding by reason only that
(a) the relief claimed includes a claim for damages that would require individual assessment after determination of
the common issues;
(b) the relief claimed relates to separate contracts involving different class members;
(c) different remedies are sought for different class members;
(d) the number of class members or the identity of each class member is not ascertained or may not be ascertainable; or
(e) the class includes a subclass whose members have claims that raise common issues not shared by all class members.
127
Preferability is determined by considering the three goals of class actions: access to justice, judicial economy, and
behaviour modification. The importance of the common issues must be considered with respect to the claim as a whole, including
the individual issues (Hollick v. Metropolitan Toronto (Municipality), 2001 SCC 68 (S.C.C.) at ¶27-28; Markson v. MBNA
Canada Bank, 2007 ONCA 334 (Ont. C.A.) at ¶69 cited in MacQueen at ¶176).
128 While class action preferability is not defeated by the presence of substantial individual issues, the common issues must
not be overwhelmed or subsumed by the individual issues.
129 Organigram faults the judge for failing to consider whether a class proceeding would be fair, efficient and manageable.
Organigram again refers us to Wuttunee which found that the number and range of gastrointestinal and cardiovascular conditions
claimed by the proposed class made the case too complex. To refresh, Wuttunee involved a claim that the drug Vioxx caused
a variety of conditions. The court observed:
[162] In my respectful view, even if a very liberal notion of "common issue" were adopted, (to admit as a common issue
what is in fact a complex array of issues, each common only to a portion of the members of the class as a whole, but none
common across the entire class), this very complexity would in this case defeat the requirement that a class action be a
fair, efficient and manageable method of advancing the claims of the class members.
130

Organigram claims that:
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In the present case, there are unlimited health claims. The "indefinable" and "cannot be anticipated" risk — to use the
words of Dr. Guidotti — in the current case demonstrates a complexity and unmanageability even greater than in Wuttunee.
131
In Wuttunee, the complexity of the case turned on the wide variety of conditions alleged which precluded general
causation as a common issue. That also drove, alternatively, the preferability analysis.
132 The common issues certified by the judge in this case include duty of care, standard of care, and breach of that standard.
With respect to standard of care and its breach, the certification judge said:
[307] A determination of whether the defendants breached statutory or common law duties of care will involve expert
evidence. It would not be an efficient use of the resources of the parties, or the court to have these issues litigated in
individual trials. Rather, there would be a clear advantage in having them decided in a single hearing, with the result binding
on Organigram and all class members. The potential sharing of costs and resources across the class would be an advantage.
[308] While there may well be individual causation issues, at this stage it is unknown the extent to which individual issues
may arise. I am satisfied that, at this early stage in the proceeding, any individual causation issues which might exist are
insufficient to overwhelm the common issues this Court has certified.
133
Citing AIC, Ms. Downton rightly reminds us that the judge's preferability assessment is discretionary and entitled to
deference. But that deference does not extend to errors in principle:
[65] I recognize that a decision by a certification judge is entitled to substantial deference: see e.g. Pearson, at para.
43; Markson v. MBNA Canada Bank, 2007 ONCA 334, 85 O.R. (3d) 321, at para. 33. Specifically, "[t]he decision as to
preferable procedure is ... entitled to special deference because it involves weighing and balancing a number of factors":
Pearson, at para. 43. However, I conclude that deference does not protect the decision against review for errors in
principle which are directly relevant to the conclusion reached such as, in my view, occurred here: see e.g. Cassano v.
Toronto-Dominion Bank, 2007 ONCA 781, 87 O.R. (3d) 401, at para. 23, leave to appeal refused, [2008] 1 S.C.R. xiv;
Markson, at para. 33; Cloud, at para. 39.
[Emphasis added]
134 Even if standard of care and breach of that standard were certified as common issues, they would collapse into individual
trials in which both causation and quantum would have to be established by each plaintiff in relation to the particular symptoms
of which he or she complains. In this respect, the observation of the trial judge inAstrazeneca is apt:
[357] The preferable procedure requirement can be met even when there are substantial individual issues. However, a
class proceeding will not satisfy the preferable procedure requirement when the common issues are overwhelmed or
subsumed by the individual issues, such that the resolution of the common issues will not be the end of the liability
inquiry but only the beginning.
[358] In this case there is no single common issue that will significantly advance the litigation for the class. Consider what
is left having reviewed each of the common issues: there is some evidence that common issue 1 exists. There is no benefit
to certifying this common issue because the defendants concede that Seroquel can cause weight gain and diabetes. This
point is obvious since the product monographs warn of these risks. Such a concession does nothing to move the class
members' claims ahead. There is no commonality to the question. An individual inquiry is required to decide if Seroquel
caused weight gain and/or diabetes for each class member.
[359] The rest of the liability common issues collapse because they do not have a basis in fact and lack commonality. As
well, the conspiracy common issues only deal with two elements of this cause of action and in any event fail to satisfy the
some evidence test. The remaining elements are left for individual trials.
[Underlined emphasis in original; bold emphasis added)
24

135 The judge's preferability finding assumed that general causation, standard of care, and breach could all be established as
common issues. Since she erred in her consideration of the evidence when making her common issue findings, her conclusion
on preferability is similarly impaired. The preferability challenges approximate those described in Astrazeneca and Charlton.
Conclusion
136
Because common causation cannot be established for the personal injury claims, the damages for those claims should
not be certified as a common issue. The claim for unjust enrichment is not properly pleaded and should be struck. Standard
of care and breach of that standard cannot be common issues. Accordingly, the following clauses contained in the certification
order should be deleted: 1(b) and (c); 2(b) and (c); 3(b) and (c); 8(a), (b), (c) dealing with unjust enrichment; 9(c) dealing with
personal injury damages; and, the words "unjust enrichment" should be struck from clause 9(b).
137
Since reference to health risks (s. 48(c) of the Statement of Claim) has been struck, personal injury damages are not in
issue with respect to alleged breach of s. 52 of the Competition Act.
138

I would allow the appeal in part with costs of $3,000.
Schedule "A"
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Hfx. No. 460984
SUPREME COURT OF NOVA SCOTIA
BETWEEN:

DAWN RAE DOWNTON
- AND ORGANIGRAM HOLDINGS INC. and ORGANIGRAM INC.

PLAINTIFF
DEFENDANTS

Proceeding under the Class Proceedings Act, S.N.S, 2007, c. 28
Order for Certification
BEFORE THE HONOURABLE JUSTICE ANN E. SMITH IN CHAMBERS
THIS MOTION was made by the Plaintiff for an order certifying this proceeding as a class proceeding pursuant to sections 4(3)
and 7 of the Class Proceedings Act, S.N.S. 2007, c, 28;
UPON READING the Notice of Motion, the evidence filed by the parties and the submissions of counsel;
AND UPON HEARING submissions on behalf of the parties;
AND UPON IT APPEARING that it is appropriate to certify the proceeding as a class proceeding, in that:
(a) the pleadings disclose a cause of action;
(b) there is an identifiable class of two or more persons;
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(c) the claims raise commun issues;
(d) a class proceeding is the preferable procedure; and
(e) then is a representative plaintiff who would fairly represent the Class, has produced a workable litigation plan and has
no interest in conflict with the interests of other Class Members;
NOW UPON MOTION, IT IS HEREBY ORDERED:
1. That the action is hereby certified as a class proceeding pursuant to sections 4(3) and 7 of the Class Proceedings Act;
2. That the Class is defined aa follows:
All persons and entities who purchased from OrganiGram cannabis for medical purposes that has been the Subject of
a voluntary or involuntary recall as of the date of the order certifying the action;
3. That Dawn Rae Dowaton (c/o Wagners Law Firm, 1869 Upper Water Street, Suite PH301, Pentes House, Halifax, NS,
B3J 1S9) is appointed as the representative plaintiff of the Class;
4. That the common issues in the class proceeding are:
1. Negligent Design, Development and Testing
a) Did the Defendants owe Class Members a duty of care regarding the design, development and/or testing of
the Affected Product?
b) If the answer to 1(a) is yes, what is the applicable standard of care?
c) Did the Defendants breach the foregoing Standard of care? If so, how?
2. Negligent Manufacturing
a) Did the Defendants owe Class Members a duty of care regarding the manufacturing of the Affected Product?
b) If the answer to 2(a) is yes, what is the applicable standard of care?
c) Did the Defendants breach the foregoing standard of care? If so, how?
3. Negligent Distribution, Markeling and Sale
a) Did the Defendants owe Class Members a duty of care regarding the distribution, marketing and sale of the
Affected Product?
b) If the answer to 3(a) is yes, what is the applicable standard of care?
c) Did the Defendants breach the foregoing standard of care? If so, how?
4. Breach of Contract
a) What are the express and implied terms of Class Members contracts with the Defendants governing their
purchases of the Affected Product?
b) Did the Defendants breach any of the contractual terms? If so, how?
5. Breach of the Competition Act, R.S.C. c. C.-34
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a) Did the Defendants breach section 52 of the Competition Act in the course of advertising, marketing and/or
promoting the Affected Product to Class Members? If so, how?
6. Breach of the Commener Protection Act, R.S.N.S 1989, c. 92 & Equivalent Consumer Protection Legislation
a) Did the Defendants breach section 26 or any part thereof of the Commer Protection Act (and the equivalent
provisions in the consumer protection legislation in the Other provinces and territories) in its marketing and sale
of the Affected Product to Class Members? If so, how?
7. Breach of the Sale of Goods Act, R.S.N.S. 1989, c. 408 & Equivalent Sale of Goods Legislation
a) Did the Defendants breach section 17 of the Sale of Goods Act (and the equivalent provisions in the Sale
of Goods legislation in the other provinces and territories) in its marketing and sale of the Affected Product to
Class Members? If so, how?
8. Unjust Enrichment
a) Were the Defendants enriched by their conduct in relation to the Affected Product, including without limitation
by faling to provide full refunds of the purchase price of the Affected Product to some Class Members?
b) If the answer to common issue 8(a) is yes, did the Class suffer a corresponding deprivation?
c) Was there any juristic reason for the Defendants' enrichment?
9. Remedies
a) Are Class Members entitled to statutory relief for breaches of any of the legislation pleaded herein?
b) Are Class Members entitled to restitution, due to unjust enrichment and/or waiver of tort? If so, what is the
quantum?
c) Are Class Members entitled to damages for pergonal injury caused by the Affected Product?
5. That the claims to be determined and the relief being sought are as per the Second Amended Statement of Claim;
6. That Class Members shall be given notice of the certification of this action as a class proceeding, in accordance with the
form of the Notice of Certification, attached hereto as Schedule "A", and in the manner set out in the Plaintiff's Litigation
Plan, attached hereto as Schedule "B";
7. That the costs of distributing Notice of Certification to Class Members shall be paid for by the Defendants;
8. That the Notice of Certification and its distribution satisfy the requirements of s. 22(6) of the Act;
9. That the Litigation Plan, attached hereto as Schedule "B", is a workable method of advancing the proceedings, subject
to clarification and amendment if required now or as the proceedings progress;
10. That a Class Member may opt out of the class action by sending on Opt Opt Out Form, attached hereto as Schedule
"C", signed by the Class Member to Wagners on or before the deadline stipulated in the Opt Out Form;
11. That there shall be document production on all the common issues;
12. That the Defendants shall deliver their statements of defence no later than forty-five (45) days following the issuance
of this Order, or no later than forty-five (45) days from the date of a decision from the Court of Appeal, if this Order is
appealed; and
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13. That the costs of this motion are to be paid by the Defendants.
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Appeal allowed in part.
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1
The appellant municipalities appeal the certification of two class actions which claim that charitable lottery licensing and
administration fees collected by the municipalities are direct taxes and therefore ultra vires because the revenues far exceed the
costs of administration: see Eurig Estate, Re, [1998] 2 S.C.R. 565 (S.C.C.).
2
The appellants acknowledge that some of the respondents' claims are appropriate for resolution by class action. They
initially consented to certification of claims for fees paid within the limitation periods prescribed by the Limitations Act, 2002,
S.O. 2002, c. 24, Sched. B.
3
The appellants' primary objection is to the temporal scope of the class, which includes charities that have paid fees since
1990. They say this reaches too far back in time. This means, they say, that some of the common issues are not common to all
class members and a class proceeding is not the preferable procedure for the resolution of all claims.
4

These actions were commenced in 2008. Unfortunately, they are not yet out of the starting gate.

5 For the reasons that follow, it is my view that with some adjustment these proceedings meet the requirements of s. 5(1) of
the Class Proceedings Act, 1992, S.O. 1992, c. 6 ("CPA"). The time has come to ring the bell and get them on their way.
Judicial History
6
These actions have had a tortuous judicial history, having been twice certified, with ensuing appeals. I will describe that
history to the extent necessary to understand the issues on appeal.
(1) Certification: Round One

1

7
The plaintiffs commenced their actions on October 24, 2008. The proposed classes consisted of anyone who had paid
licensing fees on or after January 1, 1990.
8

The certification judge initially certified a class of charities that paid licensing fees in two time periods:
• October 24, 2006 and thereafter; and
• October 24, 2002 to December 31, 2003.

9 The first period covered claims arising within two years of the commencement of this action and therefore within the twoyear limitation period in the Limitations Act, 2002. The second period covered claims preserved by the transitional provisions
of the Limitations Act, 2002.
10
In limiting the claim to these periods, the certification judge accepted the municipalities' argument that claims falling
outside these periods could not succeed because they were time-barred. He explained that in Kingstreet Investments Ltd. v. New
Brunswick (Department of Finance), 2007 SCC 1, [2007] 1 S.C.R. 3 (S.C.C.), which concerned allegedly illegal fees collected
by New Brunswick, the Supreme Court held that the limitation period began to run at the moment the province received payment.
He rejected the plaintiffs' submission that the applicability of the Limitations Act, 2002 should be determined at a later stage,
either on a summary judgment motion or at trial.
11

The plaintiffs appealed, with leave, to the Divisional Court. That court allowed the appeal for two reasons.

12 First, the court held that the certification judge erred by interpreting Kingstreet as having established an absolute limitation
period for claims of this type. The court noted that in Kingstreet, there was no discoverability issue that could have extended
the applicable limitation period. By contrast, in this case the plaintiffs pleaded a discoverability/concealment issue.
13
Second, and related, the discoverability/concealment issue raised questions of fact that could only be decided based on
evidence. However, the inquiry under s. 5(1)(a) of the CPA is based on the pleadings alone and does not engage any discretion
or fact finding. While it was not clear to the Divisional Court that the certification judge had considered any evidence under
s. 5(1)(a), if he had, it would constitute an error of law.
14 The Divisional Court remitted the matter back to the certification judge for reconsideration. It explained that it was open
to him to truncate the class or the common issues or to dismiss the certification motion altogether, if he found the proceeding
was inappropriate for certification without a temporal limit.
(2) Certification: Round Two
15
The certification rehearing was held in November 2012. This time, the certification judge certified both class actions
using the plaintiffs' originally proposed, and admittedly arbitrary, commencement date of January 1, 1990.
16

The certification judge held, first, that the statement of claim disclosed a cause of action.

17
Second, there was an identifiable class, defined as "all persons whether natural (including unincorporated associations)
or corporate who have paid lottery licensing fees and/or lottery administration fees to [the municipalities] on or after January
1, 1990."
18
Third, the proposed claims raised common issues as to liability, damages and limitation periods. The common issues
certified were as follows:
1. In pith and substance are the lottery licensing fees and lottery administration fees that have been charged by [the
municipalities] to members of the class during the claim period or any part thereof, taxes imposed in a manner contrary
to s. 53 of the Constitution Act, 1867?

2

2. Do the statements and/or the conduct by and on behalf of the Hall Charities Association and/or Bingo Sponsor
Association give rise to a defence in the nature of laches, estoppel, waiver or analogous equitable defences that bind the
class or bind an identifiable subclass subject to the defendant's right to move under Rule 20 and/or Rule 21 of the Rules
of Civil Procedure?
3. Apart from any arguments relating to discoverability and/or concealment, what is the limitation period applicable to
such claims arising prior to the coming into force of the Limitations Act, 2002 on January 1, 2004?
4. What is the effect, if any, of the transitional provisions contained in the Limitations Act, 2002 upon the claims of the
class members?
5. At what time (or times), if any, should the class members ought to have known that they had a claim against [the
municipalities], such that the applicable limitation period began to run against all class members, having regard to the
principles of discoverability and concealment?
6 If the said fees are taxes which are ultra vires or otherwise illegal, are class members entitled to an accounting and/
or restitution of such taxes paid to [the municipalities] subject to any applicable limitation period, laches, waiver and/or
estoppel arguments?
7. Having regard to all the circumstances, is an award of punitive damages appropriate in this case?
19

The contentious common issues before this court are issues 3, 4 and 5, which relate to limitation periods.

20 The certification judge rejected the municipalities' submission that these issues, and particularly common issue 5, would
be unmanageable. He noted that because the plaintiffs limited the discoverability question to what a "reasonable person ought to
have known", there would be no need to inquire into what each class member actually knew in order to determine this common
issue.
21
He held that the impact of the limitations issues should be dealt with later, rather than at the certification stage. He
explained that after pleadings, production of documents and discovery, the application of the Limitations Act, 2002 could be
appropriate for determination on a summary judgment motion.
22
Fourth, building on this analysis, the certification judge noted that he had previously held that a class proceeding would
be appropriate to adjudicate the timely claims. He added, at para. 26: "And now on further analysis I am of the opinion that it
is appropriate to permit those individuals who are outside the basic limitation period to have an opportunity to be heard." In his
view, the limitations issue did not make the proceeding unmanageable.
23
Fifth, and finally, the certification judge found that the representative plaintiffs were able to advance the claims of all
class members, including those with claims outside the basic limitation period. He did not address the issue of whether it was
appropriate to create a subclass pursuant to s. 5(2) of the CPA.
24 Justice Nolan granted the municipalities' motion for leave to appeal to the Divisional Court. In her view, the certification
judge's preferability analysis did not demonstrate that he had considered the advantages and disadvantages of a class action and
the manageability of a proceeding that included potentially time-barred claims.
25
Justice Nolan also noted, at para. 25, that the certification judge "did not provide an analysis of whether the prima facie
time-barred claims actually formed a subclass".
26
The Divisional Court dismissed the municipalities' appeal. The court emphasized that the certification judge's decision
was entitled to substantial deference unless he erred in law or principle.
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27
The Divisional Court approved the class definition and was not persuaded that the certification judge erred by failing
to identify a subclass.
28
It rejected the municipalities' argument that it would be unfair and inefficient to litigate the timely claims alongside the
presumptively time-barred ones. It also rejected the municipalities' argument that the certification judge erred in finding that
the representative plaintiffs could represent all class members. The court held that it was open to the certification judge to find
that the representative plaintiffs were suitable and did not have a conflict of interest.
29
Finally, the Divisional Court held that it was open to the certification judge to find that there were common issues,
including issues of discoverability, notwithstanding that some of the claims were clearly brought in time.
30

The appellants appeal to this court, with leave.

Analysis
31
The appellants' submissions focused on: (a) the class definition; (b) whether subclasses are required; (c) the lack of
commonality of some issues; (d) the inability of the representative plaintiffs to fairly represent the claims of all class members;
and (e) whether a class proceeding is the preferable procedure for the resolution of the claims.
32
I will address each of these in turn. In summary, in my view the class definition was arbitrary and some common issues
lacked commonality. These are not fatal defects, however. They can be corrected by modifying the class definition, creating
a subclass and stating subclass common issues. A subclass representative is not required, at this time. Thus modified, a class
action remains the preferable procedure for the resolution of the claims.
(a) The Class Definition
33
It is a basic principle that the plaintiff must define the class with precision and in a way that is neither over-inclusive
nor under-inclusive: Hollick v. Metropolitan Toronto (Municipality), 2001 SCC 68, [2001] 3 S.C.R. 158 (S.C.C.). In Hollick,
McLachlin C.J. held that the putative plaintiff must show that the class has been defined sufficiently narrowly. She explained
the nature of the exercise, at para. 21:
The requirement is not an onerous one. The representative need not show that everyone in the class shares the same interest
in the resolution of the asserted common issue. There must be some showing, however, that the class is not unnecessarily
broad — that is, that the class could not be defined more narrowly without arbitrarily excluding some people who share
the same interest in the resolution of the common issue. Where the class could be defined more narrowly, the court should
either disallow certification or allow certification on condition that the definition of the class be amended.
[Emphasis in original.]
34
In Warren K. Winker et al, The Law of Class Actions in Canada (Toronto: Canada Law Book, 2014), the authors set out
the general principle that should guide the task of defining a class under s. 5(1)(b), at p. 93:
A satisfactory class definition should bind the persons who ought to be bound and, therefore, the definition should not
be under-inclusive. By the same token, a satisfactory definition should not bind persons who ought not to be bound, and,
therefore, the definition should not be over-inclusive. An optimal class definition should not arbitrarily exclude those who
share the same cause of action, or include persons without a claim.
35 The certification judge recognized that s. 5(1)(b) of the CPA requires the plaintiff to define the class in a rational manner. He
also correctly stated the purposes of the class definition: to identify persons who have a potential claim against the defendants; to
define the parameters of the lawsuit so as to include persons who should be bound by the result; and to describe who is entitled
to notice of certification. He acknowledged the January 1, 1990 date was arbitrary, but approved it nonetheless, suggesting that
the scope of the class could be refined after a summary judgment motion based on the limitation period.
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36
The Divisional Court saw no error in the date being "somewhat arbitrary". It suggested that having no date could make
the proceeding unmanageable and that the date could be revisited after discoveries, once the parties had a better handle on the
historical claims.
37
The actions were commenced on October 24, 2008. The "timely" claims, which the appellants concede can go forward,
are those where payments were made: (a) from and after October 24, 2006, based on the standard two-year limitation period
in the Limitations Act, 2002; and (b) between October 24, 2002 and December 31, 2003, based on the transition provisions in
s. 24(7.1) of the Limitations Act, 2002, which provide for a six-year limitation period for claims relating to payments made
before January 1, 2004.
38
The appellants argue that claims outside these periods are "presumptively time-barred" and do not meet the test for
certification under s. 5(1)(c), (d) and (e) of the CPA — they lack commonality with the timely claims, the proposed representative
plaintiffs are inappropriate, and a class proceeding is not the preferable procedure.
39
I agree with the appellants that the class should not have been defined using an arbitrary cut-off date. Arbitrariness in
the class definition defeats some of the important purposes of class proceedings: binding all persons who ought to be bound
by the decision, providing access to justice and achieving judicial economy. See Dumoulin v. Ontario (2005), 19 C.P.C. (6th)
234 (Ont. S.C.J.), at para. 20; Ragoonanan Estate v. Imperial Tobacco Canada Ltd. (2005), 78 O.R. (3d) 98 (Ont. S.C.J.), at
para. 12, aff'd (2008), 54 C.P.C. (6th) 167 (Ont. Div. Ct.). Nor was it appropriate to adopt a "wait and see" approach to the class
definition, leaving it to the defendants to define its contours by a summary judgment motion. It is the plaintiffs' responsibility
to define the class properly, not the defendants'.
40

How, then, should the class be defined in this case?

41
As I have explained, the appellants propose to limit the claims to the "timely" claims — i.e. those between October
24, 2002 and December 31, 2003, and from October 24, 2006 onward. The respondents complain that truncating the class in
this way presupposes that claims outside these time periods are time-barred — a conclusion that depends on a factual inquiry
regarding discoverability. However, the case law is clear: where the resolution of the limitation issue depends on a factual
inquiry, such as when the plaintiff discovered or ought to have discovered the claim, the issue should not be decided on the
motion for certification: Serhan Estate v. Johnson & Johnson (2006), 85 O.R. (3d) 665 (Ont. Div. Ct.), at paras. 140-145, leave
to appeal to C.A. refused (unreported), leave to appeal to S.C.C. refused, [2006] S.C.C.A. No. 494 (S.C.C.). See also McKenna
v. Gammon Gold Inc., 2010 ONSC 1591, 88 C.P.C. (6th) 27 (Ont. S.C.J.), at paras. 38-39.
42
On the other hand, if the classes are defined using no temporal limit, the claims would reach back to 1969/1970 when
Ontario first introduced the licencing regime for charitable gaming. All parties appear to agree that a class definition stretching
back more than four decades may make the proceeding unmanageable.
43
In my view, the temporal boundary of the class can be defined in a rational way by reference to the ultimate limitation
period in s. 15(2) of the Limitations Act, 2002. That provides, "No proceeding shall be commenced in respect of any claim after
the 15th anniversary of the day on which the act or omission on which the claim is based took place." This would result in a
class definition encompassing persons who paid fees from and after October 24, 1993.
44
Although s. 15(4) of the Limitations Act, 2002 provides an exception to the ultimate limitation period in the case of
wilful concealment, drawing the class boundary at the ultimate limitation period is not arbitrary because it separates claims that
require proof of wilful concealment from those that do not.
45
As I will explain, concerns with respect to manageability can be addressed by the creation of a subclass, by stating
common issues for the subclasses and by appropriate case management. I will discuss the subclass issue next.
(b) Subclasses

5

46
The court has the authority to certify a subclass of class members who have claims or defences not shared by all class
members: CPA, s. 5(2). Subclasses are appropriate when there are common issues applicable to the class as a whole and other
issues that are applicable to some, but not all class members: Caputo v. Imperial Tobacco Ltd. (2004), 44 C.P.C. (5th) 350 (Ont.
S.C.J.), at para. 45.
47
Here, issues of liability and damages are common to all class members. However, the claims of class members with
presumptively time-barred claims raise common issues of fact and law not shared by those with timely claims. They should
form a subclass. I would therefore certify a subclass of persons who paid fees between October 24, 1993 and October 23, 2002
and between January 1, 2004 and October 23, 2006. These are the payments made within the "ultimate limitation period" in s.
15 of the Limitations Act, 2002, but not within the basic limitation period and not preserved by the transition rules of the statute.
(c) Common Issues
48 A common issue must be a substantial ingredient of every class member's claim and its resolution must serve to advance
the resolution of that claim: see Hollick, at para. 18; Dell'Aniello c. Vivendi Canada inc., 2014 SCC 1, [2014] 1 S.C.R. 3 (S.C.C.),
at para. 46. The answer to the question must be capable of extrapolation to every member of the class: see McKenna, at para.
125; Sankar v. Bell Mobility Inc., 2013 ONSC 5916, 52 C.P.C. (7th) 75 (Ont. S.C.J.), at paras. 91, 93, leave to appeal to Div.
Ct. refused, 2013 ONSC 7529 (Ont. Div. Ct.).
49
The certification judge properly certified common issues relating to liability (issue 1), defences (issue 2) and remedies
(issues 6 and 7) that are common to all class members.
50
However, common issues 3, 4 and 5 are of no interest to class members whose claims are timely. Those issues are only
applicable to the subclass members, whose claims may be subject to a limitations defence. They should be subclass common
issues.
(d) Representative Plaintiffs
51
The issue now is whether a separate subclass representative is required. The appellants say the representative plaintiffs
cannot fairly and adequately represent the interests of the subclass.
52
They rely on the principle expressed in Stone v. Wellington (County) Board of Education (1999), 120 O.A.C. 296 (Ont.
C.A.), at para. 10, leave to appeal to S.C.C. refused, (2000), [1999] S.C.C.A. No. 336 (S.C.C.), that "[w]here a representative
plaintiff, for reasons personal to that plaintiff, is definitively shown as having no claim because of the expiry of a limitation
period, he or she cannot be said to be a member of the proposed class."
53
The appellants say the representative plaintiffs have a conflict of interest, because they have admitted to knowledge of
certain facts that makes it impossible to rebut the presumption that they "discovered" their claims outside the limitation period.
They say the subclass members with presumptively time-barred claims would be prejudiced if they were represented by these
plaintiffs. Moreover, say the appellants, the representative plaintiffs may be inclined to sacrifice their interests in the time-barred
claims in order to prosecute their timely claims.
54 The appellants refer to s. 5(2) of the CPA, which provides that where, in the opinion of the court, the protection of subclass
members requires that they be separately represented, the court shall not certify the proceeding unless there is a representative
plaintiff who would fairly and adequately represent the subclass, has produced a workable litigation plan on behalf of the
subclass and who does not have, on the subclass common issues, a conflict of interest with the subclass.
55 I do not read this statutory requirement as precluding the class representative from representing a subclass. It is only when
the representative plaintiff cannot fairly and adequately represent the subclass that the need for a separate subclass representative
arises: see Pearson v. Boliden Ltd., 2001 BCSC 1054, 94 B.C.L.R. (3d) 133 (B.C. S.C. [In Chambers]), at para. 73, varied on
other grounds, 2002 BCCA 624, 222 D.L.R. (4th) 453 (B.C. C.A.); Dominguez v. Northland Properties Corp., 2012 BCSC 328
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(B.C. S.C.), at paras. 75-83; Anderson v. Wilson (1999), 44 O.R. (3d) 673 (Ont. C.A.), leave to appeal to S.C.C. refused, (2000),
[1999] S.C.C.A. No. 476 (S.C.C.); Caponi v. Canada Life Assurance Co. (2009), 72 C.P.C. (6th) 331 (Ont. S.C.J.), at para. 56.
56 It is not necessary to resolve the appellants' concerns at this time. The representative plaintiffs, like many class members,
may have claims that are both timely and presumptively time-barred. They have an interest, at least at the present time, in
advancing both types of claims. They certainly have an interest with all class members in the common issues of liability and
damages.
57
Moreover, I am not convinced that it is quite as obvious as the appellants suggest that the "admissions" made by the
representative plaintiffs or their counsel are fatal to their claims. It has not been "definitively shown" that they have no claim.
58
On the present record, I am not satisfied the representative plaintiffs are unable to represent all class members. It may
be that at some future date it will be necessary to revisit this issue, but that issue, and when it should be addressed, are matters
best left to the judgment of the case management judge.
(e) Preferable Procedure
59
The remaining issue is whether this proceeding, as modified, meets the requirement of s. 5(1)(d) of the CPA — that is,
whether it would be the preferable procedure for the resolution of the common issues.
60
The preferability analysis asks two main questions, as set out in Hollick: (a) whether or not the class proceeding would
be a fair, efficient and manageable method of advancing the claim; and (b) whether a class proceeding would be preferable
to other procedures.
61
These questions are to be addressed through the lens of the three goals of class action proceedings — judicial economy,
access to justice and behaviour modification: Hollick, at para. 27. However, there is no requirement to prove that the class action
will actually achieve these goals: Fischer v. IG Investment Management Ltd., 2013 SCC 69, [2013] 3 S.C.R. 949 (S.C.C.), at
para. 22.
62 Although recent case law, particularly Fischer v. IG Investment Management Ltd., has focused on the second question —
the comparison to alternative procedures — the proposed class proceeding must nevertheless be "fair, efficient and manageable"
in order for it to be certified. As stated by Winkler J., as he then was, in Caputo, at para. 62:
[I]t is not enough for the plaintiffs to establish that there is no other procedure which is preferable to a class proceeding.
The court must also be satisfied that a class proceeding would be fair, efficient and manageable. Both parts of the test must
be considered in the context of the three goals of the CPA, judicial economy, access to justice and behavioural modification
of tortfeasors.
63 In this case, there are two issues of preferability. The first is the complexity introduced by the need to resolve potentially
time-barred claims along with the timely claims. The appellants concede that a class action could combine timely claims and
the presumptively time-barred claims. They say, however, that in this case the court should certify only a focused class of timely
claims and leave the other claims to be pursued individually by those claimants who wish to do so.
64
The second concern is the existence of different regulatory and fiscal regimes over the broad class period, which may
necessitate individual inquiries, in individual time periods, to determine issues of both liability and damages.
65 The difficulties faced by defendants simply by virtue of having to respond to common and individual issues do not make
a class proceeding unfair, inefficient or unmanageable if those issues will have to be dealt with by the defendants one way or
another. In Cloud v. Canada (Attorney General) (2004), 73 O.R. (3d) 401 (Ont. C.A.), leave to appeal to S.C.C. refused, [2005]
S.C.C.A. No. 50 (S.C.C.), the defendants argued that a class action proceeding "would be unfair to them and would create an
unmanageable proceeding." Justice Goudge rejected that submission, stating at para. 89-90:
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The common issues require resolution one way or the other. It is no less fair to the respondents to face them in a single
trial than in many individual trials....
That conclusion is not altered even if one takes into consideration the individual adjudications that would follow. The fact
of a number of individual adjudications of harm and causation did not render the action in Rumley unmanageable and does
not do so here.... Thus at this stage in the proceedings, when one views the common issues trial in the context of the action
as whole, there is no reason to doubt the conclusion that the class action is a manageable method of advancing the claim.
66
The appellants argue that the certification judge failed to address the preferable procedure requirement. They say that
combining the presumptively time-barred claims with the timely claims is not the preferable procedure for the resolution of
either. They submit the large quantum at issue in the presumptively time-barred claims makes them amenable to ordinary
litigation. Their small likelihood of success, given the admissions of the representative plaintiff and the challenges of litigating
those claims, makes it clear that they should not be litigated with the timely claims.
67 I disagree. In my view, the significant features of class proceedings — the ability to case manage groups of claims raising
common issues and the ability to make binding determinations of those issues — make a class proceeding appropriate to resolve
these claims. With active and strategic case management, and a resolve by the parties to focus on the fair and efficient resolution
of the issues, both liability and limitation period issues could be resolved relatively expeditiously.
68 Section 12 of the CPA empowers the case management judge to make appropriate orders to ensure the fair and expeditious
determination of the proceeding and to impose appropriate terms on the parties. This provision is procedural (see McCracken v.
Canadian National Railway, 2012 ONCA 445, 293 O.A.C. 274 (Ont. C.A.), at para. 142) and does not permit a judge to ignore
or override provisions of the CPA. However, together with Rule 1.04 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194,
it does permit the judge to impose procedural terms that will promote access to justice and judicial economy as well as ensure
the "just, most expeditious and least expensive determination" of the proceeding on its merits.
69
The Manual for Complex Litigation, 4 th ed., published by the American Federal Judicial Center in 2004, provides a
useful catalogue of the features of effective case management at 10.13:
Effective judicial management generally has the following characteristics:
• It is active. The judge anticipates problems before they arise rather than waiting passively for counsel to present
them. Because the attorneys may become immersed in the details of the case, innovation and creativity in formulating
a litigation plan frequently will depend on the judge.
• It is substantive. The judge becomes familiar at an early stage with the substantive issues in order to make informed
rulings on issue definition and narrowing, and on related matters, such as scheduling, bifurcation and consolidation,
and discovery control.
• It is timely. The judge decides disputes promptly, particularly those that may substantively affect the course or
scope of further proceedings. Delayed rulings may be costly and burdensome for litigants and will often delay other
litigation events. The parties may prefer that a ruling be timely rather than perfect.
• It is continuing. The judge periodically monitors the progress of the litigation to see that schedules are being followed
and to consider necessary modifications of the litigation plan. Interim reports may be ordered between scheduled
conferences.
• It is firm, but fair. Time limits and other controls and requirements are not imposed arbitrarily or without considering
the views of counsel, and they are revised when warranted. Once established, however, schedules are met, and, when
necessary, appropriate sanctions are imposed ... for derelictions and dilatory tactics.
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• It is careful. An early display of careful preparation sets the proper tone and enhances the court's credibility and
effectiveness with counsel.
70
Case management judges in class proceedings are of course required to be fair to both parties, and they should take
the representative plaintiff's litigation plan as an important starting point in guiding the case management process. At the same
time, they are entitled to seek and impose creative solutions to the efficient determination of the issues. The resolution of issues
does not always require an adversarial hearing. Some case management judges and counsel find case management conferences
to be an efficient way of resolving procedural issues, through discussion, negotiation and consensus, facilitated by the case
management judge and without the need for formal rulings.
71 The case management judge is entitled to give directions as to when certain steps should be accomplished and as to what
motions may be brought, and when. The case management judge may prohibit motions from being brought before certain steps
have been accomplished and may make orders as to the sequencing of motions. The case management judge is also entitled
to determine the order in which some issues are addressed. He or she is entitled, but not required, to determine whether some
issues are amenable to summary judgment and to schedule the proceedings accordingly.
72 In this case, individual issues may remain after the common issues have been resolved. It may be asserted that particular
class members had special knowledge that triggered the commencement of the limitation period, notwithstanding that the
information was not publicly known. Different regulatory regimes, fee scales and cost-recovery methods may require analysis
of particular segments of the class period. I am not persuaded, however, that this would make the proceeding unmanageable
or incapable of fair and efficient resolution. Indeed, it is my view that these issues can most effectively and fairly resolved in
the context of this proceeding.
73
As I suggested earlier, case management should be complimented by a resolve by the parties to focus on the fair and
efficient resolution of the issues. That should be true in all litigation, but it is particularly important in complex litigation such
as class proceedings. All the more so in a case like this, in which the ultimate cost will be borne by the public, one way or the
other. It behooves the parties, assisted by the case management judge, to focus their energies accordingly.
Disposition
74
For these reasons, the appeal is allowed, in part, the judgment below is varied and the proceeding shall be certified as a
class proceeding pursuant to s. 5(1) of the CPA on the terms set out herein.
75

As success is divided, I would make no order as to costs.

H.S. LaForme J.A.:
I agree.
M. Tulloch J.A.:
I agree.
Appeals allowed in part; judgment varied.
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Perell J.:
A. Preface
1 Sometimes, when a group of individuals is harmed, a class action is the only access to procedural and substantive justice.
Sometimes, when a group of individuals is harmed, a class action is the preferred or best access to procedural and substantive
justice. However, sometimes when a group of individuals is harmed, a class action sacrifices justice and a class action would
not lead the harmed individuals to the substantive justice they deserve, but rather it would impede procedural justice and it
would diminish or fail to achieve substantive justice. Sometimes, when a group of individuals is harmed, the only access to
procedural and substantive justice is for the individuals to soldier on as individuals to obtain the justice they deserve. The case
at bar is one such case.
B. Introduction
2 Between 2005 and 2015, the Hospital for Sick Children ("the Hospital") operated the Motherisk Drug Testing Laboratory
("MDTL"). During this time, the laboratory tested the hair of 18,463 individuals to screen for the presence of drugs and alcohol.
Some of the test results were used by physicians treating patients. Some of the test results were used as evidence in criminal
proceedings. Some of the test results were used as evidence in matrimonial disputes to determine custody and access rights.
And some of the test results were used as evidence in child protection proceedings under the Child and Family Services Act 1
that could result in the loss of the tested individual's parental rights.
3
One of the individuals tested was Rebecca Green, whose newborn son had been apprehended by the Toronto Children's
Aid Society in the summer of 2009. After the apprehension of her baby, Ms. Green agreed to hair testing to regain access and
custody. Her test results, however, were positive, and her son remained in foster care between 2009 and 2011, approximately
two years, until Ms. Green's test scores reported negative for drug and alcohol use.
4
Three years later, in October 2014, in R. v. Broomfield, 2 Ms. Broomfield was charged with several offences arising
from the allegation that she had administered a noxious substance to her two-year-old son. At trial, Crown counsel adduced
expert evidence about long-term cocaine ingestion from a pharmacologist/toxicologist and a technician from the Motherisk

1

Program. Ms. Broomfield was convicted and she appealed. On the appeal, new evidence was admitted that revealed that there
was controversy among the experts about the use of the testing methods at Motherisk. The Court of Appeal set aside the
conviction on one of Ms. Broomfield's charges. The Court of Appeal's decision sparked an uproar and a scandal for the Hospital.
5
In 2015, a proposed class action, the action now before the court, was commenced. In this action, Ms. Green alleges that
all the laboratory's 18,463 tests were unreliable and that she and others suffered harm as a result of the reliance that courts and
others placed on the test results. She sues the Hospital, Dr. Gideon Koren, the founder of the Motherisk Program, and Joey
Gareri, one of the managers of the laboratory, for the systemic negligence of releasing unreliable test results.
6
Ms. Green now moves for certification of her proposed class action. The Defendants deny negligence. They also resist
certification of the class action.
7
Collectively, the Defendants submit that none of the criterion for the certification of an action as a class proceeding are
satisfied, and, in particular, they submit that: (a) Ms. Green's systemic negligence claim fails the cause of action criterion; (b)
her class definition is overbroad; (c) she has not established any meaningful common issues; (d) her action does not satisfy the
preferable procedure criteria on both the grounds of unmanageability and also because of alternative preferable procedures; and
(e) she does not satisfy the representative plaintiff criterion because she has not prepared a workable litigation plan.
8
I agree with some, but not all, of the Defendants' challenges, and for the reasons that follow, I dismiss Ms. Green's
certification motion.
C. Evidentiary Background
1. Testimonial and Documentary Evidence
9

Ms. Green supported her certification motion with the following evidence:
• Her affidavit dated November 3, 2016. Ms. Green was cross-examined.
• Affidavits dated November 1, 2016 and July 21, 2017 of Brittany Tovee, a lawyer from Koskie Minsky, LLP, Ms. Green's
proposed Class Counsel. Ms. Tovee was cross-examined.

10

The Hospital and Mr. Gareri resisted the certification motion with the following evidence:
Affidavit dated May 29, 2017 of Naveen Hassan, a lawyer from Borden Ladner Gervais LLP, counsel for the Hospital
and for Mr. Gareri.

11

Dr. Koren resisted the certification motion with the following evidence:
• Affidavit dated May 30, 2017 of Lifa Jensen-Taillefer, a law clerk from McCarthy, Tétrault LLP, counsel for Dr. Koren.
• An affidavit dated May 24, 2017 from Dr. Alberto Salomone. Dr. Salomone is a forensic toxicologist with a research
focus in hair analysis, and, in particular, hair analysis for psychoactive substances and alcohol biomarkers. He holds a
PhD in Analytical Chemistry from the University of Turin. He is the Laboratory Supervisor at a laboratory in Turin, Italy
that performs over 300,000 biological tests annually, including hair tests for child protection purposes. Dr. Salomone was
cross-examined.
• An affidavit dated May 15, 2017 from Jeffrey Wilson, a leading family law and child protection lawyer. Mr. Wilson
was cross-examined.

12
On May 4, 2017, Dr. Koren served a Request to Admit on Ms. Green. The request was to admit 186 facts and the
authenticity of 25 documents.
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bar; third, analyze the preferable procedure criterion and the representative plaintiff criterion; and, lastly, address the other
certification criterion.
125

As I shall explain below, the design failures in the immediate case are similar to the problems in Dennis v. Ontario

Lottery and Gaming Corp.. 14 , which problems led the court to refuse to certify the action as a class action.
2. General Principles: Certification
126
For an action to be certified as a class proceeding, there must be a cause of action shared by an identifiable class from
which common issues arise that can be resolved in a fair, efficient, and manageable way that will advance the proceeding and
achieve access to justice, judicial economy, and the modification of behaviour of wrongdoers. 15 On a certification motion, the
question is not whether the plaintiff's claims are likely to succeed on the merits, but whether the claims can appropriately be
prosecuted as a class proceeding. 16 The test for certification is to be applied in a purposive and generous manner, to give effect
to the goals of class actions; namely: (1) providing access to justice for litigants; (2) encouraging behaviour modification; and
(3) promoting the efficient use of judicial resources. 17
127

The purpose of a certification motion is to determine how the litigation is to proceed and not to address the merits of

the plaintiff's claim; there is to be no preliminary review of the merits of the claim. 18 However, the plaintiff must show "some
basis in fact" for each of the certification criteria other than the requirement that the pleadings disclose a cause of action. 19
The "some basis in fact" test sets a low evidentiary standard for plaintiffs, and a court should not resolve conflicting facts and
evidence at the certification stage or opine on the strengths of the plaintiff's case. 20 In particular, there must be a basis in
the evidence to establish the existence of common issues. 21 To establish commonality, evidence that the alleged misconduct
actually occurred is not required; rather, the necessary evidence goes only to establishing whether the questions are common to
all the class members. 22 The representative plaintiff must come forward with sufficient evidence to support certification, and
the opposing party may respond with evidence of its own to challenge certification. 23 Certification will be denied if there is
an insufficient evidentiary basis for the facts on which the claims of the class members depend. 24
128
On a certification motion, evidence directed at the merits may be admissible if it also bears on the requirements for
certification but, in such cases, the issues are not decided on the basis of a balance of probabilities but rather on that of the
much less stringent test of "some basis in fact". 25 The evidence on a motion for certification must meet the usual standards
for admissibility. 26 While evidence on a certification motion must meet the usual standards for admissibility, the weighing and
testing of the evidence is not meant to be extensive, and if the expert evidence is admissible, the scrutiny of it is modest. 27 In
a class proceeding, the close scrutiny of the evidence of experts should be reserved for the trial judge. 28
3. Admissibility and Adequacy of the Evidence
129
The Defendants submitted that Ms. Green has adduced no expert report and rather relies on the Independent Review,
which they submit is inadmissible. The Defendants submit that Ms. Green has not satisfied the evidentiary threshold required
for certification of her proposed class action.
130 I disagree. Save as noted below, there was ample evidence to satisfy the some basis in fact standard for the certification
criteria. I have already addressed the admissibility of the Independent Review. Based on its appropriate use and the Defendants'
own documents and admissions, there is ample evidence for an analysis of the certification criterion.
131 The Defendants also submit that Ms. Green does not demonstrate that there is a group of similarly situated individuals,
as is required by the Class Proceedings Act, 1992, for the certification of a class action.
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132
I disagree. There is ample evidence from Ms. Green's evidence and from the Defendants' documents that there are
numerous individuals that have potential claims against the Defendants about the Motherisk test results. And, I note that Ms.
Green is the substitute for Ms. Marchand and that Ms. Marchand and Mr. Barham, Ms. Broomfield, Ms. Mason, Mr. McIntyre,
Mr. Rebagliati, Mr. Rupert, Mr. Symanek, and Mr. Whiteman are potential class members if they do not opt out to pursue their
individual actions.
4. Preferable Procedure Criterion
(a) Introduction
133
As noted above, in the case at bar, the most problematic criterion for Ms. Green is the preferable procedure criterion,
which is the fourth of the five criteria. To analyze this criterion, I will assume that the cause of action, the identifiable class,
and the representative plaintiff criteria have been satisfied. I will also assume that proposed Common Issue No. 1 satisfies
the common issues criterion. That question asks: "By its operation or management of the Motherisk Drug Testing Laboratory
between January 2005 and April 2015, did the Defendants breach a duty of care it owed to the Class?" With these assumptions
and based on the factual background set out above, I shall describe the general principles of a preferable procedure analysis and
then apply those principles to the circumstances of the immediate case.
(b) General Principles: Preferable Procedure
134
Under the Class Proceedings Act, 1992, the fourth criterion for certification is the preferable procedure criterion.
Preferability captures the ideas of: (a) whether a class proceeding would be an appropriate method of advancing the claims of the
class members; and (b) whether a class proceeding would be better than other methods such as joinder, test cases, consolidation,
and any other means of resolving the dispute. 29
135 In Fischer v. IG Investment Management Ltd., 30 the Supreme Court of Canada emphasized that the preferability analysis
must be conducted through the lens of judicial economy, behaviour modification, and access to justice. Justice Cromwell for the
Court stated that access to justice has both a procedural and substantive dimension. The procedural aspect focuses on whether
the claimants have a fair process to resolve their claims. The substantive aspect focuses on the results to be obtained and is
concerned with whether the claimants will receive a just and effective remedy for their claims if established. Thus, for a class
proceeding to be the preferable procedure for the resolution of the claims of a given class, it must represent a fair, efficient,
and manageable procedure that is preferable to any alternative method of resolving the claims. 31 Arguments that no litigation
is preferable to a class proceeding cannot be given effect. 32 Whether a class proceeding is the preferable procedure is judged
by reference to the purposes of access to justice, behaviour modification, and judicial economy and by taking into account the
importance of the common issues to the claims as a whole, including the individual issues. 33
136

Relevant to the preferable procedure analysis are the factors listed in s. 6 of the Class Proceedings Act, 1992, which states:
6. The court shall not refuse to certify a proceeding as a class proceeding solely on any of the following grounds:
1. The relief claimed includes a claim for damages that would require individual assessment after determination of
the common issues.
2. The relief claimed relates to separate contracts involving different Class Members.
3. Different remedies are sought for different Class Members.
4. The number of Class Members or the identity of each Class Member is not known.
5. The class includes a subclass whose members have claims or defences that raise common issues not shared by
all Class Members.
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137
To satisfy the preferable procedure criterion, the proposed representative plaintiff must show some basis in fact that
the proposed class action would: (a) be a fair, efficient and manageable method of advancing the claim; (b) be preferable to
any other reasonably available means of resolving the class members' claims; and (c) facilitate the three principal goals of class
proceedings; namely: judicial economy, behaviour modification, and access to justice. 34
138
In considering the preferable procedure criterion, the court should consider: (a) the nature of the proposed common
issue(s) and their importance in relation to the claim as a whole; (b) the individual issues which would remain after determination
of the common issue(s); (c) the factors listed in the Act; (d) the complexity and manageability of the proposed action as a
whole; (e) alternative procedures for dealing with the claims asserted; (f) the extent to which certification furthers the objectives
35
underlying the Act; and (g) the rights of the plaintiff(s) and defendant(s).■

139 The court must identify alternatives to the proposed class proceeding. 36 The proposed representative plaintiff bears the
onus of showing that there is some basis in fact that a class proceeding would be preferable to any other reasonably available
means of resolving the class members' claims, but if the defendant relies on a specific non-litigation alternative, the defendant
has the evidentiary burden of raising the non-litigation alternative. 37 It is not enough for the plaintiff to establish that there
is no other procedure which is preferable to a class proceeding; he or she must also satisfy the court that a class proceeding
would be fair, efficient and manageable. 38
140 In Fischer v. IG Investment Management Ltd., Justice Cromwell pointed out that when the court is considering alternatives
to a class action, the question is whether the alternative has potential to provide effective redress for the substance of the plaintiff's
claims and to do so in a manner that accords suitable procedural rights. He said that there are five questions to be answered when
considering whether alternatives to a class action will achieve access to justice: (1) Are there economic, psychological, social,
or procedural barriers to access to justice in the case?; (2) What is the potential of the class proceeding to address those barriers?;
(3) What are the alternatives to class proceedings?; (4) To what extent do the alternatives address the relevant barriers?; and
(5) How do the two proceedings compare? 39
141

And in light of the Supreme Court of Canada's directives in Hryniak v. Mauldin 40 and Bruno Appliance and Furniture

Inc. v. Hryniak, 41 one should now add to the preferable procedure factors the factor of the relationship between access to justice,
which is the preeminent concern of class proceedings, and proportionality in civil procedures. The proportionality analysis,
which addresses how much procedure a litigant actually needs to obtain access to justice, fits nicely with the focus on judicial
economy and with the part of the preferable procedure analysis that considers manageability and whether the claimants will
receive a just and effective remedy for their claims.
142 In cases, particularly cases where the individual class members' respective harm is nominal, or cases where an aggregate
assessment of damages in whole or in part is possible, a class action may more readily satisfy the preferable procedure criterion
because the common issues trial may be the only viable means for remedying the wrong and for calling the wrongdoer to account
because individual litigation may be prohibitively expensive. 42
143
In undertaking a preferable procedure analysis in a case in which individual issue trials are inevitable, it should be
appreciated that the Class Proceedings Act, 1992 envisions the prospect of individual claims being litigated and sections 12 and
25 of the Act empowers the court with tools to manage and achieve access to justice and judicial economy in those circumstances,
and, thus, the inevitability of individual issues trials is not an obstacle to certification. In the context of misrepresentation claims,
numerous actions have been certified notwithstanding individual issues of reliance and damages. 43
144

That said, in a given particular case, the inevitability of individual issues trials may obviate any advantages from the

common issues trial and make the case unmanageable and thus the particular case will fail the preferable procedure criterion. 44
Or, in a given case, the inevitability of individual issues may mean that while the action may be manageable, those individual
issue trials are the preferable procedure and a class action is not the preferable procedure to achieve access to justice, behaviour
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modification, and judicial economy. A class action may not be fair, efficient and manageable having regard to the common issues
in the context of the action as a whole and the individual issues that would remain after the common issues are resolved. 45 A
class action will not be preferable if, at the end of the day, claimants remain faced with the same economic and practical hurdles
that they faced at the outset of the proposed class action. 46
(c) Analysis: Preferable Procedure
145 As noted by Justice Cromwell in Fischer v. IG Investment Management Ltd., 47 access to justice has both a substantive and
procedural dimension. In the case at bar, I shall begin the analysis of the preferable procedure criterion by focusing on substantive
justice where, in my opinion, there is a design defect in Ms. Green's systemic negligence class action as a means to obtaining
substantive justice. Then I shall analyze whether Ms. Green's proposed class action satisfies the procedural, managerial, and
judicial efficiency aspects of the preferable procedure criterion.
146
The analysis of access to substantive justice begins with the constituent elements of a negligence claim, including a
systemic negligence claim; those elements are: (1) the defendant owes the plaintiff a duty of care; (2) the defendant's behaviour
breached the standard of care; (3) the plaintiff suffered compensable damages; (4) the damages were caused in fact by the
defendant's breach; and, (5) the damages are not too remote in law. 48
147
In the case at bar, assuming the action was certified as a class action and assuming Ms. Green was successful at the
common issues trial that established that there was a class-wide breach of a duty of care, the remaining four elements of the
five constituent elements of the systemic negligence claim, plus the matters of the apportionment of liability and the various
defences of the Defendants, would have to be resolved by individual issues trials.
148
Also left for an individual issues trial — and this is the fatal design flaw of Ms. Green's proposed class action - is
the class member's individual negligence claim which arises not from the circumstance that Motherisk's tests and reports were
commonly unreliable but rather arises from the circumstance that Motherisk's particular test and report about the individual was
all of unreliable, false and adversely influential to the outcome of the individual's court proceedings. The design defect in the
immediate case is that compensable damages for the interference to and loss of parental rights and the associated personal agony
do not follow from the representative plaintiff proving that the hair test reports were generally unreliable but rather follows
from the individual class member proving that his or her test specific test results were all of unreliable, false and adversely
influential. Describing the design defect somewhat differently, in the case at bar, if a class member took the benefit of a finding
at the common issues trial that because of the Defendants' systemic negligence the results of all the hair tests at the Motherisk
laboratory were unreliable, that judgment leads to little or no compensatory damages.
149
This truth about the causation of the harm explains why the Motherisk Commission established a Case Review and
Remedy Determination Process to identify the cases where the Motherisk testing had "a substantial impact" on the outcome
and why primarily in those cases the Commission notified the affected persons. The Motherisk Commission recognized that
an unreliable test that did not influence the result of the court proceedings does not occasion a harm for which there might be
compensatory damages. In the case at bar, Ms. Green's focus on the systemic negligence of unreliable hair tests misses the point
that the significant damages are caused not by the common unreliability of the tests, but by an individual's test being wrong
with sometimes tragic consequences.
150
An analogy may be helpful in understanding the design problem. Imagine that the Motherisk laboratory took blood
samples to test for the presence of drugs and it was discovered, after the fact, that the laboratory's tests were unreliable and that the
technicians had used unsterile equipment for testing the 18,000 patients. Based on those facts, a systemic negligence class action
based on the fact that the blood tests were unreliable misses the point that the compensable damages are for those individual
class members who were infected or who, individually, upon receiving notice, suffered an emotional shock of sufficient intensity
to qualify for damages. In the analogous case, the unreliability of the test results would be neither here nor there in providing
access to justice for the actual harm caused by the hospital's negligence in spreading disease.
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151
This point can also be illustrated by Ms. Green's case. Assuming she was successful in showing that on a class-wide
basis that the Defendants breached a duty of care by producing unreliable tests, Ms. Green, as a class member, would then have
an individual issues trial to prove causation of damages from an unreliable test result. Ms. Green would have to prove causation
of harm from an unreliable blood test and the quantum of the damages from that harm. However, there are little damages caused
simply by an unreliable test result. She could also, of course, - at the individual issues trial — prove that she had been harmed
by a false and adversely influential test result. The hard work of proving that the unreliable test actually adversely influenced
the result of the court proceedings is a matter that Ms. Green would have to prove at her individual issues trial and the burden
of that hard work is not lightened by the results of the common issues trial that established that the Defendants' tests were
generally unreliable.
152
Dennis v. Ontario Lottery and Gaming Corp.. 49 demonstrates how design defects in the theory of the common issues
of a proposed class action may cause the action to fail one or more of the certification criterion even if the cause of action
and identifiable class criterion are satisfied. In that case, the Ontario Lottery and Gaming Corp. ("OLGC"), which is a crown
agency that operates gambling establishments to raise revenues for the province of Ontario, offered a "self-exclusion" program
to gamblers who had self-identified themselves as having an addiction to gambling. Over 10,000 gamblers signed up for the
program, including Mr. Dennis, who suffered from a personality disorder known as "problem gambling." Under the program,
OLGC indicated that it would use its best efforts to deny the self-excluded person entry to all of its gaming venues in the
province. Notwithstanding having entered into the program, Mr. Dennis was not denied admission to OLGC's venues, and he
continued to gamble. He incurred devastating losses, which in turn led to the loss of his job, the loss of the family's home,
strained family relations, and serious mental and physical health issues for Mr. Dennis, his wife, and his children. After he
sought psychiatric help and received treatment for his disease, Mr. Dennis brought a proposed class action on behalf of all the
persons who had signed up for the program. He sued for breach of contract, negligence, occupier's liability, and waiver of tort.
He claimed damages including punitive damages of $3.5 billion for the class period.
153 Justice [Calvert v. William Hill Credit Ltd., [2008] All E.R. 170 (Eng. Ch. Div.), affd. (2008), [2009] Ch. 330 (Eng. C.A.)]
Cullity heard the certification motion, and although he had doubts about Mr. Dennis' various causes of action, he concluded that
it was not plain and obvious that Mr. Dennis had not pleaded tenable causes of action. Justice Cullity also concluded that the
identifiable class criterion and the representative plaintiff criterion had been satisfied. However, he concluded that the common
issues and preferable procedure criteria were not satisfied. For present purposes the heart of Justice Cullity's reasons are found
at paragraphs 191-193, 221, 231, and 234-238, which state:
191. In my opinion, the vulnerability of class members is essential to the validity of their claims. Persons who were not
problem gamblers would have no tenable claims and there could be no question of certifying the proceeding in respect of
such persons. The evidence is that the disorder is progressive and that there is a range of its severity. There is nothing in the
class definition or the formulation of the common issues to confine the claims asserted to members of the class who were
vulnerable to any particular degree, if at all, and, in my judgment, the class definition is to that extent objectionably overinclusive, and the proposed common issues lack commonality. While it can no doubt be presumed that most self-excluded
persons were at least apprehensive about their vulnerability, the degree of their addiction, if any, and the significance to be
attributed to the concept of personal autonomy could only be determined on an individual basis.
192. If Mr. Dennis, or any of the other class members, had advanced the same claims in individual actions, OLGC would
have been entitled to raise issues relating to personal autonomy and degrees of vulnerability in connection with elements of
liability such as reasonable foresight of harm; proximity; unconscionability; a willing assumption of risk for the purposes
of s. 4(1) of the OLA; causation of proven losses; contributory negligence; and punitive damages. The right of OLGC to
pursue such issues on an individual basis is not, in my opinion, excluded by pursuing the claims under the procedure of
the CPA and defining the class, and the common issues, without reference to the vulnerability of the class members. Nor,
for the reasons I will give, can the issues be resolved by reference to statistical probabilities.
193. In Hollick, at para. 21, it was accepted that over-inclusive classes can be permitted where the class "could not be
defined more narrowly without arbitrarily excluding some people who share the same interest in the resolution of the
20

common issue". I do not understand this principle to permit an over-inclusive class to be accepted if the reason why it could
not be drafted more narrowly is the inability to provide a limiting class criterion that will establish the rational link with
the proposed common issues on which commonality depends. In such a situation, instead of common issues determinable
on a class-wide basis, there will be individual issues affecting liability to each member of a diverse group. In my judgment,
that is the case here.
....
221. In short, if, as I believe, the degree of vulnerability of members of the primary class is relevant to such other elements
of liability, it is not permissible to conclude on the basis of statistical sampling, or a five-minute labelling test, that any
of the class members was a vulnerable problem gambler to any particular degree. Individual inquiries would be necessary
for this purpose and this would then be an example of the situation referred to by the Chief Justice in Rumley v. British
Columbia, [2001] 3 S.C.R. 184, [2001] S.C.J. No. 39 (at para. 29), where a determination of the proposed common issues
would degenerate into a consideration of the claims of each of a potentially diverse group of individuals. There would have
to be an inquiry into the personal circumstances, the gambling history, the extent of the addiction or compulsion to gamble
of each class member at particular times, and, if the approach to causation in Calvert, [citation omitted in original 50 ] his
or her likely behaviour if OLGC had exercised its best efforts or exercised reasonable care. An attempt to avoid problems
of class definition and commonality at the certification stage by relying on statistical evidence at trial for the purpose of
narrowing the class is not, in my opinion, acceptable.
....
231. For the reasons given, I am of the opinion that the attempt to define the common issues in a manner that would
avoid an inquiry into the status of each class member as a "problem gambler" has not been successful. I am satisfied
that a proceeding that requires a consideration of the nature, degree and consequences of each class member's gambling
propensities is individualistic to an extent that it is not amenable to resolution under the procedure of the CPA. The common
issues would have to be so truncated that their resolution would not sufficiently advance the claims of the class members.
They would, for the most part, be limited to the interpretation of the forms and the adequacy of OLGC's efforts to enforce
self-exclusion.
....
234. I agree with counsel for OLGC that these individual issues do not lend themselves to a summary determination as is
contemplated by s. 25 of the CPA. I am satisfied that they cannot be dealt with fairly and adequately without evidence, and a
detailed consideration, of the degree of vulnerability, and the circumstances, of each class member. As I have indicated, the
attempt to avoid the individual issues by pleading that all class members were problem gamblers in a severe, or pathological,
sense must be rejected. Evidence is required for each of the requirements for certification other than that in s. 5(1)(a).
235. Similarly, the excessively individualistic aspects of the claims asserted by the plaintiffs are not avoided by their
counsel's characterization of the claims as "systemic". Where, in cases such as Rumley v. British Columbia, supra, such a
characterization has been found to be appropriate and helpful, it has been predicated on a material lack of diversity among
the members of the class. That is not the case here.
236. The evidence does not support a conclusion that all class members were pathological problem gamblers, and the
omission to refer to problem gambling in the formulation of the common issues does not alter the fact that the identification
of the class members as vulnerable is fundamental to the plaintiffs' case for certification as well as, in the ultimate analysis,
the tenability of their individual claims.
237. This is a situation in which, in my opinion, the procedure under the CPA would have disadvantages rather than any
significant advantages over individual actions in which the focus would be entirely on the circumstances and experience of
a particular individual rather than simultaneously on those of a potentially large class of persons with diverse backgrounds
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and gambling histories for whom liability could only -- but could not properly -- be established by the use of statistical
evidence.
238. In view of the nature of the individual inquiries, and the difficulties of proof relating to the existence of losses, I am
not persuaded that certification would appreciably advance the legislative objective of judicial economy. The procedure
under the CPA has its own associated special costs -- including but not limited to those of giving notice. In view of these
costs, and the uniqueness of the personal circumstances and gambling history of each of the class members, I am of the
opinion that the expense and complexity of attempting to dispose of all their claims in one inevitably protracted proceeding
is likely to outweigh any economy achieved by a resolution of the questions of interpretation, and the adequacy of OLGC's
efforts to perform its obligations, in a single trial.
154 The circumstances of the putative class members in the immediate case are similar to the circumstances of the putative
class members in Dennis v. Ontario Lottery and Gaming Corp. where certification of a class action was refused. Ms. Green's
proposed class action requires an individualistic consideration of the influence of the false test results on the predicament of
each class member. Those individual issues trials are not amenable to any summary determination as contemplated by s. 25 of
the Class Proceedings Act, 1992. The determination of the proposed common issues would degenerate into a consideration of
the claims of each of a potentially diverse group of individuals. The common issues would not sufficiently advance the claims
of the class members and combining a common issues trial with individual issues trials makes the proceeding unmanageable
and disadvantageous in comparison to the alternative of individual actions. And there is no appreciable advance in the objective
of judicial economy by interposing a common issues trial. The Defendants at the individual issues trials are entitled to raise the
defence that the unreliable test results caused no injury in the particular case. They are also entitled to raise other defences and
issues associated with the apportionment of damages to the Children's Aid Societies. Falsity and an adverse impact are essential
to the validity of the class members' claims and thus the class definition, while technically sufficient, is over-inclusive and the
proposed common issue lacks the commonality to connect to a meaningful claim to compensation for the class. None of these
problems in the case at bar are avoided by characterizing the class members' claims as systemic.
155
Justice Cullity's decision was affirmed by the Divisional Court and by the Court of Appeal. In the Court of Appeal
on the crucial issue of whether a class action was preferable to going directly to individual issues trials, Justice Sharpe stated
at paras. 53 and 71:
53. There are certainly cases in which a class action will be an appropriate procedure to deal with a "systemic wrong", a
wrong that is said to have caused widespread harm to a large number of individuals. When a systemic wrong causes harm
to an undifferentiated class of individuals, it can be entirely proper to use a class proceeding that focuses on the alleged
wrong. The determination of significant elements of the claims of individual class members can be decided on a classwide basis, and individual issues relating to issues such as causation and damages can be dealt with later on an individual
basis, especially when the assessment of damages can be accomplished by application of a simple formula.
....
71. Even if the class definition and common issue requirements were satisfied, it is my view that a class action is not
the preferable procedure. A general finding of "systemic wrong" would not avoid the need for protracted individualized
proceedings into the vulnerability and circumstances of each class member. A more efficient and expeditious way to
adjudicate these claims would be to proceed directly by way of individual actions as it is inevitable that a class proceeding
will break down into individual proceedings in any event.
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It may be noted that Justice Cullity in refusing certification in Dennis v. Ontario Lottery and Gaming Corp. referred to

Rumley v. British Columbia, 51 which is a famous example of a systemic negligence case that was certified as a class action.
Notwithstanding the Rumley decision and other systemic negligence cases, Justice Cullity and the appellate courts did not certify
Mr. Dennis's systemic negligence claim. In the case at bar, Ms. Green also relies on the Rumley decision, and she very heavily
relies on an application of Rumley by the New Brunswick Court of Appeal in Gay v. Regional Health Authority 7. 52 It is,
therefore, necessary to consider these cases and compare them to the circumstances of Ms. Green's proposed class action.
22

157 Ms. Rumley was a student at the Jericho Hill School, a residential school for the deaf and blind operated by the Province
of British Columbia. The Ombudsman investigated the school, and in a 1993 report, he concluded that sexual, physical, and
emotional abuse of children was prevalent at the school throughout its history. In 1995, Thomas Berger, Q.C., the Attorney
General's special counsel, issued a report that concluded that sexual abuse had been rampant at Jericho Hill School. After the
report was issued, the Attorney General of British Columbia acknowledged that the province was responsible for the care and
well-being of the children at the school and that the province was responsible for the abuse that had occurred there. Ms. Rumley
commenced a class action on behalf of the abused children.
158
In Rumley v. British Columbia, the Supreme Court of Canada agreed with the decision of the British Columbia Court
of Appeal that the action could be framed as a systemic negligence action and class members would not have to prove a sexual
assault by a particular individual; rather, there was a common issue based on the systemic negligence of the school's failure to
have in place procedures that would have prevented sexual abuse. Justice McLachlin, as she then was, wrote the judgment of
the Supreme Court. She agreed with Justice MacKenzie of the British Columbia Court of Appeal that all class members shared
an interest in the question of whether the school was systemically negligent in failing to have systems in place to prevent sexual
abuse, which alleged failure could be determined without reference to the circumstances of any individual class member.
159
Ms. Green's case, however, is to the opposite effect of a systemic negligence claim like Rumley v. British Columbia,
and the class members' claims cannot be determined without reference to individual circumstances. Ms. Green submits that
she can rely on the "but for" test or in the alternative the "material contribution" test for causation to move from a finding that
the Defendants breached a duty of care to produce a reliable test to causation of harm across the class. 53 The fallacy in this
argument, however, is the harm is caused by the unreliable test being both individually false and individually influential to an
adverse outcome in the individual's court proceedings, which are matters to be proven at the individual issues trial.
160
Although there are substantial similarities in some of the factual circumstances of Ms. Green's proposed class action
and the certified class action in Gay v. Regional Health Authority 7, supra, there are fundamental differences in the two cases
that make the Gay decision, about which I have no criticism, distinguishable. The New Brunswick decision is ultimately of
no assistance to Ms. Green.
161
The facts of Gay v. Regional Health Authority 7 were that a hospital was opened in Miramichi, New Brunswick, in
1995. Dr. Menon was hired as its Chief of Pathology, Director of Clinical Laboratory Services, and anatomical pathologist.
From the outset of his appointment, there were complaints about the quality of his work, but the complaints were not taken
seriously. It was not until 2006, when there was an external peer review, that the hospital took remedial steps. The results of
the independent review also prompted the provincial government to have all specimens handled by Dr. Menon from 1995 to
2007 reviewed by experts at an independent laboratory in Ontario. The hospital notified the 15,000 implicated patients and
their personal physicians or referring surgeons and recommended consultation, which in turn entailed retesting and travel and
incidental expenses for the patients and attendant emotional distress and alarm from the news. The province also ordered a
Commission of Inquiry that produced a comprehensive report. The Commission found serious and alarming deficiencies in Dr.
Menon's work over the years and a pattern of errors that, arguably, should have been detected and corrected sooner.
162
In these circumstances, Albert Gay, Kimberley Doyle, and James Wilson commenced a proposed class action as a
hospital-based medical malpractice case founded on systemic failures with class wide effects. The plaintiffs sued for medical
malpractice in tort, breach of contract, breach of fiduciary duties, and equitable fraud. In their Statement of Claim, the plaintiffs
alleged that all the class members had suffered out-of-pocket expenses and compensable mental distress and anxiety. The
Statement of Claim also alleged that some patients had been misdiagnosed because of Dr. Menon's negligence in examining
their particular specimens and these members of the class sustained even greater harm, losses and expenses. The class action,
however, did not pursue claims for negligence in the assessment of particular specimens, which claims could be pursued by
individual class members.
163 Reversing the motions judge, 54 the New Brunswick Court of Appeal certified the action as a class action. 55 In certifying
that action, the majority of the Court of Appeal was satisfied that all of the certification criteria were satisfied. In reaching their
23

decision to certify, they noted that some members of the proposed class, such as Mr. Wilson, required additional liability and
quantum-related procedures in order to achieve a just result for them, but that this work for individual trials did not constitute
a valid reason to deny certification. The majority also noted that every putative class member had a cause of action for the
recovery of out-of-pocket expenses that required adjudication and that there were indications that some putative class members
had actually suffered particularly severe non-physical harm, in addition to physical injury from the systemic negligence. The
majority said that these claims should stand and be processed by way of class action even if it were concluded that damages were
not recoverable for so-called every-day mental distress and anxiety on a class-wide basis. The majority concluded that access
to justice for the out-of-pocket expenses of all class members and for the genuinely serious emotional harm suffered by some
class members would be impossible without a class action and to close the door on recovery for those claims was untenable.
164
In my opinion, the example set by the precedent of Gay v. Regional Health Authority 7 does not assist Ms. Green in
the immediate case. Unlike the plaintiffs in the New Brunswick case, she cannot connect the alleged systemic negligence of
unreliable test results to the damages for which compensation is sought by the class members and the door to recovery that
needs opening is success at individual issues trials. Unlike the plaintiffs in the New Brunswick case, who would substantially
advance their case by success at the common issues trial, for the reasons set out above the same is not true for Ms. Green and
the putative class members. Unlike the plaintiffs in Gay v. Regional Health Authority 7, a finding that there had been systemic
negligence would not connect the dots to compensable damages.
165 The circumstance that while there may be a duty of care to provide reliable tests and to interpret them reliably but that the
compensatory damages are individual to the person whose test results are false and adversely influential is also demonstrated by
other cases relied on by Ms. Green. In Elliott v. Laboratory Specialists, Inc.. 56 the Louisiana Court of Appeal stated: "The risk of
harm in our society to an individual because of a false positive drug test is so significant that any individual wrongfully accused
of drug usage by his employer is within the scope of protection of the law" [my emphasis added]. In Stinson v. Physicians
Immediate Care, Ltd., 57 the Illinois Court of Appeal noted that the rationale for imposing a duty of care on a testing laboratory
was oriented to individual claims of harm:
The drug testing laboratory is in the best position to guard against the injury, as it is solely responsible for the performance
of the testing and the quality control procedures. In addition, the laboratory, which is paid to perform the test, is better able
to bear the burden financially than the individual wrongly maligned by a false positive report. [Emphasis added]
166
A point to emphasize in the analysis of preferable procedure is that to whatever degree the common issues trial would
advance the claims of a class member to substantive access to justice, i.e., to compensation for his or her injury, that progress
will be infinitesimal compared to what the class member must establish at his or her inevitable individual issues trial, where
the class member would be exposed to an adverse costs award if he or she were unsuccessful. In my opinion, a class action is
not the preferable procedure for access to substantive justice.
167 For many of the same reasons, I also conclude that a class action is not the preferable procedure for access to procedural
justice. In this regard, I note again that if Ms. Green is successful at the common issues trial, then complex individual issues
trials are inevitable for the class members. In this regard, I disagree with Ms. Green's litigation plan that aborts the Defendants'
procedural rights to defend themselves from a $450 million systemic negligence claim. As I shall discuss further below, the
individual issues trials are beyond the resources of sections 12 and 25 of the Class Proceedings Act, 1992 to tailor and trim
the individual issues trials.
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In the case at bar, in my opinion, the circumstance that complex individual issues are inevitable takes the case into the

territory where the individual issues would completely overwhelm the common issues and make the case unmanageable. 58 A
costs benefits analysis indicates that little benefit is added by subjecting the individual claims to the delay of a class action's
common issues trial. This harsh truth also reveals that the current class actions regime is not a panacea for all access to justice
barriers.
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169
Moreover, it is already apparent that a significant number of putative class members who may have substantial claims
that are economically viable to litigate in the Superior Court are likely to opt out. Ms. Green submits, however, that while this
might be a reason to decertify the action, it is not a reason to refuse to certify the action. I agree with Ms. Green's submission as
a general proposition, but in the case at bar, the submission misses the points that regardless of whether or not the class members
with substantial claims opt out, the remaining class members who have modest claims will still be confronted with individual
issues trials that are not economically viable to litigate. In other words, a class proceeding would only delay matters and not
remove the barriers to access to justice for perhaps the overwhelming majority of class members who could establish that the
test results were unreliable but who could not prove that the test results were false and adversely influential to the outcome
of their own court proceedings.
170
In the case at bar, in my opinion, given the problems confronting substantive access to justice and the problems of
efficiency and productivity, discussed above, and given what little will be accomplished by the common issues trial, a more
efficient and expeditious way to adjudicate these claims would be to proceed directly by way of individual actions. Moreover, in
individual issues trials, class members would not be limited to recovery for the several liability of the Hospital, Dr. Koren, and
Mr. Gareri and other potential defendants could be joined, thus enabling the plaintiff to recover completely for his or her injuries.
171 Sometimes a class action rather than removing obstacles to access to justice introduces new ones that impede the goals of
access to justice, behaviour modification and judicial economy. The case at bar is one such case. I conclude that the preferable
procedure criterion is not satisfied.
5. Representative Plaintiff Criterion
(a) Overview
172 Dr. Koren, but not the Hospital and Mr. Gareri, challenge Ms. Green's qualifications to be a representative plaintiff. All
the Defendants submit that the proposed litigation plan does not satisfy the representative plaintiff criterion.
(b) General Principles: Representative Plaintiff Criterion
173 The fifth and final criterion for certification as a class action is that there is a representative plaintiff who would adequately
represent the interests of the class without conflict of interest and who has produced a workable litigation plan.
174
The representative plaintiff must be a member of the class asserting claims against the defendant, which is to say that
the representative plaintiff must have a claim that is a genuine representation of the claims of the members of the class to be
represented or that the representative plaintiff must be capable of asserting a claim on behalf of all of the class members as
against the defendant. 59
175
Provided that the representative plaintiff has his or her own cause of action, the representative plaintiff can assert a
cause of action against a defendant on behalf of other class members that he or she does not assert personally, provided that the
causes of action all share a common issue of law or of fact. 60
176 Whether the representative plaintiff can provide adequate representation depends on such factors as: his or her motivation
to prosecute the claim; his or her ability to bear the costs of the litigation; and the competence of his or her counsel to prosecute
the claim. 61
177
While a litigation plan is a work in progress, it must correspond to the complexity of the particular case and provide
enough detail to allow the court to assess whether a class action is: (a) the preferable procedure; and (b) manageable including
the resolution of the common issues and any individual issues that remain after the common issues trial. 62 The litigation plan
will not be workable if it fails to address how the individual issues that remain after the determination of the common issues
are to be addressed. 63
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2. — CRITERIA FOR CERTIFICATION
(5) — The Class Action is the Preferable Procedure for the Resolution of the Common Issues

4.730 All courts will consider the degree to which the resolution of the proposed common issues
will resolve the dispute between the parties.295 Courts will also consider the relative importance
of the common and individual issues.296 The fairness, efficiency and manageability of a class
proceeding are all affected where the substance and complexity of the individual issues
overwhelm the common issues.297 The court must carefully review the facts which will need to
be considered in order to resolve the claims of the proposed representative in order to assess at
which stage the key controversies are likely to arise. If the heart of the case is dependent on facts
relevant only to individual class members plaintiff, that should serve as an indication that a class
action may not be preferable.298 On the other hand, if (1) the proposed common issues are the
heart of the case, and (2) these common issues can be resolved without substantial evidence from
class members, the class action is more likely to be the preferable procedure.299

FOOTNOTES

295 Supra, note 116, per Moldaver J.
296 Hollick v. Toronto (City), 2001 CarswellOnt 3577, 2001 SCC 68 at para. 30; Mouhertos v. DeVry Canada
Inc. (1998), 1998 CarswellOnt 2704, 41 O.R. (3d) 63 (Gen. Div.); Bywater v. Toronto Transit Commission,
supra, note 41.
297 Carom v. Bre-X Minerals Ltd., supra, note 5. The court in Carom did caution however, that the U.S.
requirement of predominance should not be imported into the Ontario jurisprudence.
298 Rosedale Motors Inc. v. Petro-Canada Inc., supra, note 207.
299 Lau v. Bayview Landmark Inc. (1999), 1999 CarswellOnt 3442, 40 C.P.C. (4th) 301 (Ont. S.C.J.).
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A. Introduction
1
The appellants, the trustees of the Musicians' Pension Fund of Canada, are representative plaintiffs in a putative class
proceeding against the respondents, Kinross Gold Corporation ("Kinross"), a Toronto-based international mining company, and
four of its current or former officers. Kinross' shares trade on the Toronto and New York Stock Exchanges. The appellants
purchased Kinross shares, in their capacity as trustees of the pension fund. In 2012, they commenced a class action against
the respondents on their own behalf and on behalf of other specified persons who acquired Kinross shares during the period
February 16, 2011 to January 16, 2012, claiming damages in the amount of $4 billion for alleged common law and statutory
misrepresentations pertaining to two gold mines owned by Kinross: the "Tasiast" mine in Mauritania, West Africa and the
"Chirano" mine in Ghana. The statutory claims are based on the statutory cause of action for misrepresentation created under
s. 138.31 of Part XXIII. 1 of the Ontario Securities Act (the "Securities Act"). 2
2 The appellants assert that Kinross' public disclosure concerning the mines was misleading in two key respects. First, they
allege that Kinross overstated the value of goodwill for the mines by failing to record a goodwill impairment charge relating to
the Tasiast mine on a timely basis (the "Goodwill Impairment Claim"). 3 In particular, the appellants say that adverse drilling
results at the Tasiast mine in 2011 constituted a "triggering event" under applicable accounting standards, requiring Kinross to
record a goodwill impairment charge that year. Although Kinross did record a goodwill impairment charge of $2.94 billion in
early 2012, the appellants maintain that this recording occurred much too late.
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3
Second, the appellants submit that Kinross wrongly represented that its planned expansion project for the Tasiast mine
remained on schedule when, in fact, the schedule was unrealistic (the "Expansion Claim").
4
The appellants brought a motion for an order granting them leave under s. 138.8(1) of the Securities Act to proceed with
the statutory action and for an order certifying their action as a class proceeding under the Class Proceedings Act, 1992 (the
"CPA"). 4
5 The motion judge dismissed the leave and certification motion. He ruled that there was no possibility, let alone a reasonable
possibility, that the Goodwill Impairment Claim would succeed at trial because the expert accounting evidence relied on by the
appellants to support this claim was fatally flawed. As a result, in his view, there was no factual basis for this claim.
6
The motion judge declined to consider the Expansion Claim because it was not pleaded by the appellants. In addition, he
refused to certify the statutory or common law misrepresentation claims under the CPA because he had denied leave to proceed
with the statutory claims and, in his view, it "necessarily follow[ed] that both the statutory claim and the common law negligence
claim fail[ed] to satisfy the certification criteria of the [CPA]": at para. 11. In light of these rulings, all that remained of the
appellants' claims was their uncertified action for common law damages.
7
The appellants appeal from the motion judge's leave and certification rulings. They make three main submissions. First,
the motion judge erred, in several respects, by finding that there was no reasonable possibility that the Goodwill Impairment
Claim could succeed at trial. Second, the motion judge erred by refusing to consider the Expansion Claim on the basis that it
was not pleaded. Finally, the motion judge also erred by denying certification of the common law negligent misrepresentation
claims solely on the basis of his refusal to grant leave to proceed with the statutory claims, especially where, the appellants say,
he concluded that the common law claims met all criteria for certification under the CPA.
8

For the reasons that follow, I would dismiss the appeal from the motion judge's leave and certification rulings.

B. Background in Brief
(1) Acquisition of the Gold Mines
9 In September 2010, Kinross acquired Red Back Mining Inc. ("Red Back"), which owned the Tasiast and Chirano gold mines,
for an aggregate purchase price of $8.72 billion. The purchase price included a substantial premium beyond the established
value of the mines: e.g. $6.58 billion of the purchase price was allocated to the Tasiast mine, although its net asset value ("NAV")
at acquisition was $1.92 billion. Of the $8.72 billion purchase price, $5.54 billion was attributed to goodwill, $4.62 billion of
which related to the Tasiast mine.
(2) Kinross' Drilling Programs and Results at the Tasiast Mine
10

The record before the motion judge established that there are three categories of mineral resources:
1) "Inferred" mineral resources — the existence of which is estimated with a low degree of confidence, based on limited
drilling. Due to the restricted degree of confidence attaching to inferred mineral resources, estimates of these resources are
excluded from estimates grounding mine feasibility studies;
2) "Indicated" mineral resources — the existence of which is estimated with a level of confidence sufficient to support
mine planning and the evaluation of mine economic viability, based on reasonable assumptions of geological and grade
or quality continuity of resources derived from "infill drilling"; and
3) "Measured" mineral resources — the existence of which is estimated with a higher level of confidence than those
applicable to inferred and indicated mineral resources, based on drilling that confirms geological and grade or quality
continuity of mineral deposits.
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113 The second criterion for certification, at s. 5(1)(b) of the CPA, requires that "there is an identifiable class of two or more
persons that would be represented by the representative plaintiff or defendant". Section 5(1)(e) additionally requires that there
is an appropriate representative plaintiff.
114 These certification criteria are readily met in this case. The class definition proposed by the appellants clearly identifies
the persons who have a potential claim against the respondents and adequately defines the class period. And, before the motion
judge, the respondents essentially conceded the s. 5(1)(e) representative plaintiff criterion. Accordingly, the class definition and
the representative plaintiff criteria pose no impediment to certification of the common law claims. 10
115 The commonality certification requirement is set out at s. 5(1)(c) of the CPA. Under this section, an action shall be certified
as a class proceeding if "the claims or defences of the class members raise common issues". An issue will be "common" only
where its resolution is necessary to the resolution of each class member's claim, the class members' claims share a substantial
common ingredient, and all members of the class would benefit from the successful prosecution of the action, although perhaps
not to the same extent: Pro-Sys Consultants at para. 108.
116 I have set out the common issues proposed by the appellants in Schedule "B" to these reasons. The respondents did not
contest the commonality of these questions before the motion judge. Like the motion judge, with two exceptions, I conclude
that these questions meet the common issues criterion. In my view, the resolution of the questions posed as common issues is
necessary to the resolution of the claims of each class member. Moreover, the resolution of these questions would appear to
advance the claims of the entire class and, if commonly determined, will avoid duplication of legal and factual analysis. See
Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46, [2001] 2 S.C.R. 534 (S.C.C.), at para. 39.
117 The first exception concerns the issue of reliance. Reliance is a claimant-specific issue, requiring individualized evaluation
and fact-finding. See Green, at paras. 100-103. In most cases of negligent misrepresentation, therefore, issues of individual
reliance have been regarded by the courts as inherently unsuitable for certification. In this case, in my view, the question of
reliance is not a common issue.
118 The second exception concerns the question whether damages for negligent misrepresentation may properly be quantified
on an aggregate basis. In some cases, the courts have held that, once liability has been established, s. 24 of the CPA provides a
method to assess the quantum of damages on a global basis. 11 In Pro-Sys, at paras. 127-134, the Supreme Court clarified that
while the question whether damages can be determined on an aggregate basis can be certified as a common issue in a proper
case, provincial statutory provisions that permit the calculation of aggregate damages in a class action (for example, s. 24 of the
CPA), are procedural in nature and cannot be used to establish liability. Thus, the common issue whether damages assessed in
the aggregate are an appropriate remedy is only determined at the common issues trial, after a finding of liability has been made.
119
Here, the motion judge disagreed with the notion that damages for negligent misrepresentation could be calculated on
an aggregate basis in this case (at para. 242).
120
I agree. As I have already said, the issue of reliance is not a common issue in this case. And, as I discuss later in these
reasons, individual trials of some complexity will be required to determine the question of reliance and, hence, liability. In these
circumstances, the associated issue of consequential damages, should liability be found, must be determined in those individual
trials rather than on a global basis.
(ii) Preferability Criterion
121 The real certification battleground between the parties in relation to the common law claims concerns the issue whether
a class action is the preferred procedure for the resolution of the common issues. The respondents argue that the common
questions do not meet the preferable procedure criterion. They contend that if the action were certified, the resulting proceeding
would involve a vast number of individual trials on the critical issues of reliance, causation and damages, thus undermining two
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of the key goals of a class action — judicial economy and access to justice — and imposing an unmanageable, inefficient, and
unfair process on the parties and the court. For the following reasons, I agree.
122
Considerable guidance has been afforded by the Supreme Court in Hollick, Pro-Sys and Fischer and by this court
in Cloud concerning the principles that govern the application of the preferability requirement, and the proper approach to
assessing preferability. These authorities confirm that there must be some basis in fact for the claim that a class proceeding
is the preferable procedure to resolve the class members' claims. This obliges the representative plaintiff to show that: 1) a
class proceeding would be a fair, efficient and manageable method of advancing the claim; and 2) a class proceeding would be
preferable to any other reasonably available means of resolving the class members' claims: Fischer at para. 48, citing Hollick
at paras. 28 and 31; Cloud at paras. 73-75.
123
To establish some basis in fact for the preferable procedure criterion, the court does not consider whether the claim
is likely to succeed; rather, it asks whether the claim should be permitted to proceed as a class action because that procedure
would facilitate the three principal goals of class proceedings — judicial economy, behaviour modification and access to justice:
Fischer at para. 22; Hollick at para. 27.
124 However, it is not necessary to prove that the proposed class action will in fact achieve these goals: Fischer at para. 22.
Rather, the court must consider the common issues in the context of the action as a whole and, when undertaking the comparative
analysis that is contemplated by the preferability criterion, "focus on the statutory requirement of preferability and not impose
on the representative plaintiff the burden of proving that all of the beneficial effects of the class action procedure will in fact
be realized": Fischer at paras. 21-22.
125 Importantly, Fischer also provides guidance as to when a class action will be found to serve the goal of achieving access
to justice. Fischer instructs, at para. 25, that the correct approach to the preferability inquiry must include both substantive and
procedural aspects in relation to access to justice. To determine whether a class proceeding will facilitate access to justice, the
court should address the following questions:
1. What are the barriers to access to justice?
2. What is the potential of the class proceedings to address those barriers?
3. What are the alternatives to class proceedings?
4. To what extent do the alternatives address the relevant barriers to access to justice?
5. How do the two proceedings compare?
Fischer, at paras. 27-38.
126 These questions must be addressed "within the confines of the certification process; the court cannot engage in a detailed
assessment of the merits or likely outcome of the class action or any alternatives to it": Fischer at paras. 39-44.
127
In this case, I conclude that a class proceeding is not the preferable procedure for prosecution of the common law
claims. In my view, a class proceeding would not represent a fair, efficient and manageable procedure that is preferable to any
alternative method of resolving the common law claims.
128 First, proof of reliance, causation and damages poses particular difficulties in this case. To establish these elements of the
common law tort, individualized inquiries and fact-finding will be both necessary and unavoidable. For example, to establish
reliance on Kinross' alleged misrepresentations regarding the goodwill associated with the Tasiast mine and consequential
damages, numerous investor-specific questions arise. These include: 1) what representations were communicated or made
known to each investor, and when; 2) what was the comparative experience level and degree of investment sophistication of
each investor at the relevant times; 3) what investment recommendations were made to each investor; 4) what connection, if
any, exists between Kinross' alleged misrepresentations and each investor's acquisition of Kinross shares; 5) how many Kinross
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shares were held, and when, by each investor; and 6) what was the date of acquisition, the acquisition price and the sale price
for each investor's shares?
129
Resolution of these questions does not lend itself to a class action. Rather, the need for a host of individual inquiries
regarding reliance, causation and damages renders the common law claims unsuitable for certification. See for example, Green
(S.C.J.), at paras. 599-601. At a minimum, the need for numerous individual inquiries undercuts the goal of judicial economy
and could overwhelm the resolution of the common issues, producing an inefficient and unmanageable class proceeding.
130
Second, it has already been determined in this case that the appellants' statutory misrepresentation claims have no
reasonable prospect of success at trial. This assessment of the merits was made on the basis of the comprehensive record on
the leave motion. In my opinion, in the unique circumstances where 1) statutory misrepresentation claims and common law
misrepresentation claims, based on the same evidentiary foundation, are combined, and 2) the former claims have been found
to have no reasonable possibility of success under a statutory mechanism that is directed at access to justice, it is appropriate to
consider the outcome of the leave motion for the statutory claims in the preferability inquiry regarding the common law claims.
This conclusion is reinforced, in my view, by the fact that the courts have recognized that reliance-based claims are particularly
unsuitable for resolution in a class proceeding.
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With the exception of the cause of action criterion, the class representative on a certification motion must demonstrate
some basis in fact for each of the certification criteria, including the preferability criterion. In this case, the appellants advanced
the same theory of misrepresentation, grounded on the same factual matrix, for the purpose of both leave and certification. The
motion judge scrutinized the evidentiary record relied on by the appellants in support of the Goodwill Impairment Claim in
detail, concluding that the appellants' statutory misrepresentation claims had no reasonable possibility of success.
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In these circumstances, in my opinion, it is inappropriate to simply ignore the denial of leave for the statutory claims.
The motion judge's leave decision is a relevant consideration in determining whether the class representative has demonstrated
some basis in fact that a class proceeding is the preferable procedure to resolve the class members' claims. It, too, favours the
conclusion that a class action is not the preferred method of advancing the common law claims in this case.
133 Third, it does not assist the appellants that this court certified common law misrepresentation claims in Green. In Green,
this court was willing to certify the common law claims alongside associated statutory misrepresentation claims. Nothing in
Green suggests that the common law misrepresentation claims, standing alone, would have been certified.
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Nor is this a case like Carom v. Bre-X Minerals Ltd. (2000), 51 O.R. (3d) 236 (Ont. C.A.), leave to appeal to S.C.C.
refused, (2001), [2000] S.C.C.A. No. 660 (S.C.C.), cited by the appellants. In Bre-X, the motion judge granted certification of a
fraudulent misrepresentation claim but denied certification of a companion negligent misrepresentation claim on the basis that
the individual trials required to determine reliance, causation and damages would be "complex and lengthy": Carom v. Bre-X
Minerals Ltd. (1999), 44 O.R. (3d) 173 (Ont. S.C.J.), at pp. 202, 221 and 239-40, aff'd (1999), 46 O.R. (3d) 315 (Ont. Div. Ct.).
On appeal to this court, the latter ruling was reversed and certification of the negligent misrepresentation claim was granted.
No appeal was taken from the motion judge's ruling on certification of the fraudulent misrepresentation claim.
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As in Green, nothing in Bre-X suggests that the negligent misrepresentation claim, standing alone, was suitable for
certification. It was only in the face of the certification of the fraudulent misrepresentation claim that the goals of judicial
economy and access to justice justified certification of the negligent misrepresentation claim. As MacPherson J.A. of this court
said, at para. 42:
Given the accepted definitions of the torts of fraudulent misrepresentation and negligent misrepresentation, I can see
no logical or principled basis for treating them differently on the question of certification. I could understand the order
certifying, or refusing to certify, both claims. I do not, however, understand why opposite orders were considered
appropriate for the two claims.
Accordingly, as the fraudulent misrepresentation claim was certified and that ruling was not appealed, the need for individual
inquiries did not prevent certification of the negligent misrepresentation claim either.
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I therefore do not read the decisions of this court in Green and Bre-X as retreating from the proposition that, generally,
common law negligent misrepresentation claims in securities cases are not suitable for certification. As Strathy J. (as he then
was), indicated in Green, (S.C.J.), at para. 610, a class proceeding is not the preferable procedure for resolving such reliancebased claims, which give rise "to individual issues of causation and reliance that would be unmanageable". In contrast, of course,
there is no need to prove reliance in statutory misrepresentation claims under the Securities Act. For this and other reasons, the
statutory action under s. 138.3, which was enacted in part due to the difficulty in proving reliance-based common law claims,
is "tailor-made for a class action": Green (S.C.J.) at paras. 595 and 611.
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Finally, I am mindful of Fischer's holding that the access to justice evaluation under the preferability inquiry is to
be approached by reference to a series of questions directed at identifying the barriers to access to justice that a class action
could address and determining whether those concerns would remain even when alternative avenues of redress are considered:
Fischer at para. 26.
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In the case at bar, as I have stressed, numerous individual trials will be required to establish reliance, causation
and damages. If a class action were to be certified, those trials would proceed against the backdrop of an existing judicial
determination that the appellants' core claims of misrepresentation, in particular, the Goodwill Impairment Claim, hold no
reasonable prospect for success at trial. Yet the same claim is said to warrant a class action for common law negligent
misrepresentation claims grounded on the same alleged facts. In these circumstances, encumbering the parties and the courts
with a complex class action that is destined to fail hardly promotes the goals of judicial economy and access to justice.
139 That said, I recognize that there may well be economic barriers to the pursuit of the common law claims on an individual
basis. I also acknowledge that the option of individual actions to pursue securities misrepresentation claims is unappealing,
costly and cumbersome. But that is precisely the access to justice impediment sought to be remedied by s. 138.3 of the Securities
Act. To permit a class action to proceed in the circumstances of this case, in my view, would render access to justice more
illusory than real and would significantly undercut the goal of judicial economy. The goal of behaviour modification does not
alter this conclusion.
(c) Conclusion on Certification Ruling
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For the reasons given, I conclude that the common law claims do not satisfy the preferable procedure certification
criterion. While the motion judge's certification analysis is tainted by error, I agree with his ultimate holding that certification
of the common law negligent misrepresentation claims should be denied.
E. Disposition
141 Accordingly, I would dismiss the appeal and confirm the motion judge's leave and certification rulings. As the respondents
have been successful on appeal, they are entitled to costs of the appeal. I would fix those costs in the sum of $85,000, inclusive
of disbursements and all applicable taxes.
Alexandra Hoy A.C.J.O.:
I agree
S.E. Pepall J.A.:
I agree
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