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A. Overview 

1. The Plaintiffs provide these submissions in reply to the joint submissions of Apache 

Corp and the individual directors of Apache Corp. (collectively referred to as 

"Apache Defendants"), dated April 15, 2021 and the submissions of Paramount 

Resources Ltd. ("Paramount"), dated April 21, 2021. 

2. While the Defendants appear to have conceded some aspects of the Plaintiffs' 

application, the Defendants' continue to deny this proceeding ought to be certified 

as a class proceeding. The Defendants' arguments against certification are tainted 

by fundamental misunderstanding of the test applicable on a certification application 

and the principles applicable. It is clear that when the correct principles are applied, 

the Defendants' opposition is untenable and it will be seen that this application for 

certification should have been conceded months ago.   

3. The Apache Defendants concede that the claim can be certified and agree that the 

criteria set out in subsections 5(1)(a) and (e) of the Class Proceedings Act are 

satisfied.1 While the Apache Defendants argue that the certification criteria in 

subsections 5(1)(b) – (d) are not met, their opposition is grounded primarily on a 

desire for greater specificity, both in terms of class definition and the framing of the 

common issues. However, the specificity they seek has no bearing to whether the 

claim can or should be prosecuted as a class action. 

4. Paramount largely adopts the submissions of the Apache Defendants and 

challenges the certification of this action primarily on the cause of action and 

preferable procedure analysis. However, their submissions misconceive the 

purpose of evidence on a certification motion. 

  

                                                
1 Apache Corp. & Individual Directors Brief of Argument dated April 15, 2021 ("Apache's Brief") at para. 1. 
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5. In this reply the Plaintiffs will respond to correct erroneous points of fact and law 

asserted by the Defendants in their briefs, which responses are summarized as 

follows: 

a.  The Defendants rely or assert erroneous guiding general principles: 

i. There is no merits-based "screening device" at certification; 

ii. There is no evidentiary threshold when determining whether there is 
a reasonable cause of action; and 

iii. One need not prove that a common issue exists, only that it can be 
determined in common; 

b. The pleadings disclose clear causes of action against Paramount; 

c. Proposed revisions to the class definition are not warranted; 

d. The proposed liability common issues are not overbroad or unmanageable; 

e. The damages common issues are not individualistic; 

f. The unjust enrichment common issue is not individual or redundant; and 

g. The only evidence presented shows a clear improper assertion of influence 

by an employer to undermine this class proceeding, which warrants 

proportionate relief. 

B. The Defendants Rely Or Assert Erroneous Guiding General Principles  

i. There Is No Merits-Based "Screening Device" At Certification 

6. The Defendants rely heavily on the Supreme Court of Canada's observation in Pro-

Sys that the certification process must serve as a "meaningful screening device".2 

While this is true in relation to the "some basis in fact" threshold, it is important to 

bear in mind that at the certification stage, there is no merits leave requirement. Put 

simply, the "screening device" applies only to the question of procedure, not the 

merits of the claim. This screening device is only applied to weed out those cases 

                                                
2 Apache's Brief at para. 43; Paramount Resources Ltd.'s Brief of Argument dated April 21, 2021 

("Paramount's Brief") at para. 14.  
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that, procedurally, should not proceed as a class proceeding. The Defendants have 

relied upon Pro-Sys erroneously in this regard. 

7. The following principles articulated in Pro-Sys bear repeating in this context: 

a. certification is concerned only about process – "this stage is concerned with 

form and with whether the action can properly proceed as a class action";3  

b. the certification motion is not meant to be a test of the merits of the action, 

and does not ask "whether there is some basis in fact for the claim itself";4 

and  

c. "[i]n order to establish commonality, evidence that the acts alleged actually 

occurred is not required. Rather, the factual evidence required at this stage 

goes only to establishing whether these questions are common to all the 

class members."5 

ii. There Is No Evidentiary Threshold When Determining Whether There Is A 
Reasonable Cause Of Action  

8. In its brief Paramount repeatedly asserts that the Plaintiffs have failed to establish 

an evidentiary basis for the cause of action criterion of the certification test.6 This is 

simply incorrect and has no basis in the jurisprudence. 

9. It is well and long-established that no evidence is to be considered for the cause of 

action criteria. The Supreme Court of Canada and appellate courts across the 

country have repeatedly noted this. In Warner, the Alberta Court of Appeal expressly 

stated: 

It is also clear that the “some basis in fact” standard applies 
only to the procedural requirements set out in ss 5(1)(b) to (e), 
and not to the s 5(1)(a) requirement that the pleadings 

                                                
3 Pro-Sys Consultants Ltd. v. Microsoft Corporation, 2013 SCC 57 at para. 99, ("Pro-Sys") [Tab 15 of 

Plaintiffs' Reply Brief & Authorities ("PRBA")].  
4 Pro-Sys Consultants Ltd. v. Microsoft Corporation, 2013 SCC 57, at para. 99-100, 102 [Tab 15 of PRBA]. 
5 Pro-Sys Consultants Ltd. v. Microsoft Corporation, 2013 SCC 57 at para. 110, [Tab 15 of PRBA]. 
6 Paramount's Brief at paras. 2, 39 & 41. 

 

https://canlii.ca/t/g1nz6
https://canlii.ca/t/g1nz6
https://canlii.ca/t/g1nz6
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disclose a cause of action: see Pro-Sys at para 99 and Hollick 
at para 25. As noted, the latter requirement is decided on 
the basis of the facts as set out in the pleadings, and not 
the consideration of evidence.7 [emphasis added] 

10. At paragraph 14(c) of its brief Paramount cites to paragraph 33 of Associate Chief 

Justice Rooke's decision in Setoguchi v. Uber B.V.,8 and erroneously quotes that 

decision as follows: 

“There must be some evidence or basis in fact for the 
alleged cause of action and related loss. The standard 
must be lower than the actual proof on a balance of 
probabilities necessary at a common-issues trial...but the 
Representative Plaintiff must demonstrate at least some 
meaningful substance to the case before certification should 
be granted”9 [emphasis added by the Plaintiffs]; 

11. However, the actual paragraph cited to states as follows: 

Put in other words, it seems to me that, if the “screening 
process” is to be “meaningful”, without determining the full 
legal and substantive merits of the litigation, including 
whether all elements of the Act to establish certification have 
been met, there must be some evidence or basis in fact 
for loss or damage. The standard must be lower than the 
actual proof on a balance of probabilities necessary at a 
common-issues trial… but the Representative Plaintiff must 
demonstrate at least some meaningful substance to the case 
before certification should be granted."10 [emphasis in bold 
added by the Plaintiffs] 

12. In any event, to the extent that Setoguchi suggests that evidence is required to 

determine the cause of action criterion on this certification application, this Court is 

bound by the many appellate decisions, including the Alberta Court of Appeal's 

recent decision in Warner and repeated Supreme Court of Canada jurisprudence, 

                                                
7 Warner v. Smith & Nephew, 2016 ABCA 223, ("Warner") [Tab 24 of PRBA] at para. 14.  
8 Setoguchi v. Uber B.V., [2021] A.J. No. 22 ("Setoguchi") [Tab 18 of PRBA]. 
9 Paramount's Brief at para. 14(c). 
10 Setoguchi v. Uber B.V., [2021] A.J. No. 22 at para. 33 [Tab 18 of PRBA]. 

 

https://www.canlii.org/en/ab/laws/astat/sa-2003-c-c-16.5/latest/sa-2003-c-c-16.5.html
https://canlii.ca/t/gsnhz
https://canlii.ca/t/jcgnw
https://canlii.ca/t/jcgnw
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which make clear that evidence and the "some basis in fact" standard does not apply 

to the cause of action criteria under section 5(1)(a).11  

13. In addition, at subparagraph 17(c) of its brief when addressing the cause of action 

criterion, Paramount cites to paragraph 103 of Pro-Sys to assert: 

"The certification process must serve as a 'meaningful 
screening device'. A court should avoid 'such a superficial 
level of analysis into the sufficiency of the evidence that it 
would amount to nothing more than symbolic scrutiny' "12 

14. However, paragraph 103 of Pro-Sys has no bearing on the cause of action criteria.  

Paramount ignores the statement four paragraphs earlier in Pro-Sys that clearly 

states that: 

"In that case, McLachlin C.J. succinctly set out the 
standard: “... the class representative must show some basis 
in fact for each of the certification requirements set out in ... 
the Act, other than the requirement that the pleadings 
disclose a cause of action” (para. 25 (emphasis added))."13 

15. The only evidence permitted for consideration at certification is with respect to 

subsections 5(1)(b)-(e) – not the cause of action criterion. 

16. Accordingly, Paramount's submissions at paragraphs 14(c), 17(b) and (c) are 

fundamentally incorrect. The Plaintiffs do not need to provide evidence for 

consideration of the requirement under section 5(1)(a).14  

iii. One Need Not Prove That A Common Issue Exists, Only That It Can Be 
Determined in Common 

17. In paragraphs 74 and 80 of the Apache Defendants' Brief and paragraphs 14(iv) and 

42(d) of Paramount's Brief they assert that the Plaintiffs must prove that a particular 

                                                
11 Warner v. Smith & Nephew, 2016 ABCA 223, at para. 14 [Tab 24 of PRBA]; Hollick v Toronto (City), 

2001 SCC 68, ("Hollick") at para. 25 [Tab 9 of PRBA]; Pro-Sys Consultants Ltd. v. Microsoft 
Corporation, 2013 SCC 57 at paras. 63; 99 [Tab 15 of PRBA]. 

12 Paramount's Brief at para. 17(c). 
13 Pro-Sys Consultants Ltd. v. Microsoft Corporation, 2013 SCC 57 at para. 99 [Tab 15 of PRBA]. 
14 Warner v. Smith & Nephew, 2016 ABCA 223, at para. 14 [Tab 24 of PRBA]; Pro-Sys Consultants Ltd. 

v. Microsoft Corporation, 2013 SCC 57 at para. 63; 99 [Tab 15 of PRBA]. 

https://canlii.ca/t/gsnhz
https://canlii.ca/t/51zq
https://canlii.ca/t/g1nz6
https://canlii.ca/t/gsnhz
https://canlii.ca/t/g1nz6
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common issue exists.  That is incorrect.  In Pro-Sys the Supreme Court of Canada 

clearly articulated as follows: 

a. "The Hollick standard of proof asks not whether there is some basis in fact 

for the claim itself, but rather whether there is some basis in fact which 

establishes each of the individual certification requirements.";15 and  

b. "[i]n order to establish commonality, evidence that the acts alleged actually 

occurred is not required. Rather, the factual evidence required at this stage 

goes only to establishing whether these questions are common to all the 

class members."16 

C. The Pleadings Disclose Causes Of Action Against Paramount 

18. Paramount asserts that the Plaintiffs have not pleaded causes of action against it.17 

19. In determining whether there is a cause of action, a certification judge does not 

assess whether the plaintiffs or defendants are correct in their positions on the 

causes of action asserted (i.e., the merits are not assessed), only that there is a 

reasonable cause of action, the common issues of which are capable of being 

determined in common.  

20. With respect to Paramount's contention that the Plaintiffs have failed to plead 

sufficient causes of action against it, the Plaintiffs set out the relevant causes of 

action pleaded below again. 

  

                                                
15 Pro-Sys Consultants Ltd. v. Microsoft Corporation, 2013 SCC 57 at para. 100 [Tab 15 of PRBA].  
16 Pro-Sys Consultants Ltd. v. Microsoft Corporation, 2013 SCC 57 at para. 110, [Tab 15 of PRBA]. 
17 Paramount also asserts the Plaintiffs have failed to satisfy the minimum evidentiary and legal threshold 

for their claims against Paramount.  As noted above, Paramount's submissions on the latter point is 
based on a fundamental misunderstanding of the test applicable to section 5(1)(a). These arguments, 
particularly those at paras. 26-36 of Paramount's Brief, are therefore irrelevant and should be given no 
weight. 

https://canlii.ca/t/g1nz6
https://canlii.ca/t/g1nz6
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i. Paramount's Joint Liability With Apache 

21. This cause of action asserts that Apache Canada Ltd. ("Apache Canada") and 

Apache were joint/common employers.  As a result, should the Plaintiffs' claims with 

respect to the Apache Omnibus Compensation Plan ("AOCP")18 prevail, both 

Apache Canada and Apache are jointly liable.  

22. Both Paramount and Apache assert that the Plaintiffs' have failed to plead that 

Apache and Apache Canada were common employers.19 The Defendants 

presumably arrive at such a conclusion only because the term, "common employer" 

was not used in the pleadings. It is well-established that pleadings are to be 

construed generously20 and the Plaintiffs have pleaded the relevant facts in support 

of their claim that the Defendants are liable as common employers.21 These include:  

a. Apache Canada was a privately held subsidiary of Apache;22 

b. It was a term of employment with Apache Canada for the Plaintiffs and the 

Class that they would participate in the AOCP;23 

c. The AOCP was offered to employees to encourage long-term service with 

Apache and its affiliates, including Apache Canada;24 

d. The AOCP provided for various forms of deferred compensation in the form 

of Restricted Share Units ("RSUs"), Stock Options ("Options") and 

Performance Awards ("PAs") (collectively, "Awards") to employees;25 

e. The Awards were made to employees through Grant Agreements, which 

were contractual agreements between Apache and Class Members;26 

                                                
18 The reference to the AOCP in this factum refers to both the 2011 and 2016 Apache Omnibus 

Compensation Plans, unless otherwise stated.  
19 Paramount's Brief at para. 32; Apache's Brief at para. 77. 
20 LC v Alberta, 2017 ABCA 284, at para. 14 [Tab 11 of PRBA]. 
21 Amended Statement of Claim dated September 11, 2019 ("Amended Statement of Claim") at paras. 8-9, 

19-23; 27; 54, 58. 
22 Amended Statement of Claim at para. 9. 
23 Amended Statement of Claim at para. 21. 
24 Amended Statement of Claim at para. 22. 
25 Amended Statement of Claim at para. 23.  
26 Amended Statement of Claim at paras. 24-26; 54. 

 

https://canlii.ca/t/h5t14
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f. The Grant Agreements were also part of the terms of employment with 

Apache Canada;27 

g. The Awards formed part of and was a significant component (for many, up 

to 50%) of the remuneration package of the Class.28 

23. Additional facts to establish that this relationship can be determined in common 

include: 

a. Apache Canada and Apache had a joint Human Resources function;29 

b. Apache directed human resources policies at Apache Canada;30 

c. Apache directed the compensation of Apache Canada employees, 

including the award of RSUs, the Options, and the PAs;31 

d. Apache approved Awards granted by Apache Canada to employees;32 and 

e. The amount of long-term compensation received by Apache Canada 

employees were determined by Apache's policy with input from Apache 

Canada.33 

24. More evidence can be adduced about the interrelationship of Apache and Apache 

Canada at the appropriate time - through the discovery process.   

25. The Plaintiffs have pleaded that upon the sale of Apache Canada to Paramount, a 

"Change of Control" occurred, and the Class' unvested Awards should have 

vested.34  Given that the AOCP formed part of the Class' contract of employment 

with Apache Canada,35 and was a significant component of their employment 

                                                
27 Amended Statement of Claim at para. 27; 55. 
28 Amended Statement of Claim at paras. 36, 46, 55. 
29 Transcript of Cross-Examination of Greg Byrgesen on February 12, 2021 ("Byrgesen Transcript") at p. 

10, lines 1-20. 
30 Byrgesen Transcript at p. 10, line 26 – p. 11, line 2. 
31 Byrgesen Transcript at p. 11, lines 3-14. 
32 Byrgesen Transcript at p. 11, lines 15 – p. 12, line 4. 
33 Byrgesen Transcript at p. 12, lines 5 – 14. 
34 Amended Statement of Claim at para. 59. 
35 Amended Statement of Claim at para. 54. 
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remuneration, which Class Members relied on in accepting and continuing their 

employment with Apache Canada,36 Apache Canada is thus, jointly liable for the 

RSUs, Options and PAs that were awarded prior to the sale and must compensate 

the Class Members accordingly.37 

26. The existence of an employment relationship between Apache and the Class is 

necessarily implied from their contractual relationship under the agreements. If the 

Class' agreements with Apache were independent of and had no impact on their 

employment with Apache Canada, as the Apache Defendants suggest,38 there 

would be no basis for Apache to provide the various Awards to Class Members in 

the absence of consideration from Class Members. 

27. Apache and Paramount's joint liability arises because Class Members provided work 

that benefitted both Apache and Apache Canada, and the various Awards were 

granted to Class Members by Apache to compensate Class Members accordingly 

and ensure the Class' long-term service with Apache and Apache Canada.  

28. As noted in Starratt v. Mamdani, "pleadings are construed generally and liberally 

allowing for deficiencies that are not radically deficient."39  In doing so, it should be 

apparent that such allegations are being asserted as the joint/common employer 

status is, in any event, a determination of law based on the facts.   

                                                
36 Amended Statement of Claim at para. 55. 
37 Amended Statement of Claim at para. 57. Further a unilateral statement by Paramount that "There is no 

dispute that Apache can pay any damage award that the Class Members might receive against it for 
its alleged breach of the Award Agreements." (Paramount's Brief at para. 9) is not a defence to liability 
and not a reason to deny the existence of a cause of action.  In addition, whether or not Apache has 
sufficient assets to satisfy a judgment is not only not at issue on this application, it is also not at issue 
in any certification application nor any component of a proceeding until after judgment has been 
rendered or a security for costs application is brought. 

38 Apache's Brief at para. 74-75.   
39 Starratt v Mamdani, 2017 ABCA 92 at para. 10 [Tab 20 of PRBA]; see also Hollick v Toronto (City), 2001 

SCC 68, at para. 25, [Tab 9 of PRBA]. 

 

https://canlii.ca/t/h2mkc
https://canlii.ca/t/51zq
https://canlii.ca/t/51zq
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29. To the extent that this Court believes the words "joint/common employer" need to 

be inserted into the Amended Statement of Claim, then the Court can direct the 

Plaintiffs to do so and still certify the claim.40  

ii. Apache Canada's Independent Liability As Employer – Breach Of Contract 

30. The Plaintiffs have also pleaded that Apache Canada (and therefore Paramount 

through amalgamation) is independently liable to the Class for breach of their 

employment relationship. The Plaintiffs have pleaded that the Awards were deferred 

compensation, which not only formed part of their remuneration of employment with 

Apache Canada, but also constitutes a significant portion of their remuneration (for 

many, up to 50% of their total compensation).41 

31. Apache Canada/Paramount's liability is based on its status as an employer that fails 

to pay remuneration as promised. When the RSUs, Options and PAs were 

cancelled, Apache Canada employees had their remuneration taken away. As an 

employer, Apache Canada had a contractual obligation to provide the remuneration 

as promised - to replace the Awards upon the sale of Apache Canada. Apache's 

failure to do so in the present case constitutes a breach of the employment contract. 

32. An employer does not have a unilateral right to change a contract, and where an 

employer does so and such unilateral change is not accepted by the employee, an 

employee can sue for damages.42 Breach of contract claims against employers for 

failure to provide remuneration are not novel causes of action and have been 

certified in the past.43  Whether the Plaintiffs are successful on this allegation is not 

to be determined at certification – only at trial. 

                                                
40 C.H.S. v. Alberta (Child, Youth and Family Enhancement Act, Director), 2010 ABCA 15 at para. 45-46 

[Tab 5 of PRBA]; This Court has jurisdiction under s. 6(1) of the Class Proceedings Act, S.A. 2003, c. 
C-16.5 to adjourn an application for certification to permit the parties to amend their pleadings [Tab 28 
of PRBA].  

41 Amended Statement of Claim at paras. 19, 21, 27, 36, 54 – 57. 
42 Hill v Peter Gorman Ltd., [1957] O.J. No. 188 (C.A.) at paras 44-45, (1967) 9 D.L.R. (2d) 124 [Tab 8 of 

PRBA]. 
43 See for example, Dominguez v Northland Properties Corporation, 2012 BCSC 328 [Tab 6 of PRBA] 

where the Class claimed breach of contract for the failure to pay wages and other expenses. 

https://canlii.ca/t/27rqc
https://www.canlii.org/en/ab/laws/stat/sa-2003-c-c-16.5/latest/sa-2003-c-c-16.5.html
https://www.canlii.org/en/ab/laws/stat/sa-2003-c-c-16.5/latest/sa-2003-c-c-16.5.html
https://canlii.ca/t/gwd9q
https://canlii.ca/t/fqfds
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iii. Apache Canada's Independent Liability As Employer – Breach Of Duty Of 
Good Faith 

33. The Plaintiffs have also pleaded that Apache Canada (now Paramount) owed Class 

Members a duty of good faith and fair dealing in their employment relationship, and 

in failing cancelling the various Awards and failing to provide them with any equitable 

substitute, Paramount breached its contractual duty of good faith to Class 

Members.44 

iv. Apache Canada's Independent Liability As Employer – Unjust Enrichment 

34. The Plaintiffs have also adequately pleaded the claims for unjust enrichment against 

Paramount. The Plaintiffs' unjust enrichment claim alleges that the Apache Canada 

was enriched by gaining the benefit of the services offered by the Class and in their 

failure to provide remuneration for that work. The corresponding deprivation to the 

Class is the provision of those services and not having their RSUs, Options or PAs 

honoured.  

35. The unjust enrichment claim does not depend on showing that the AOCP was 

breached. Rather, it is premised on an employer's requirement to pay compensation 

as promised. Even if the Change of Control provisions are found not to be triggered, 

there remains no juristic reason for the Defendants' enrichment at the expense of 

the Class Members.45  

36. The claim for unjust enrichment has been properly pleaded and asserted.  Claims 

that this cause of action is redundant will be addressed below. 

D.  Proposed Revisions To The Class Definition Are Not Warranted  

37. July 6, 2017 was utilized as the commencement date of the class definition because 

that is the date that Class Members were advised that Apache/Apache Canada 

would cancel their Awards. Those who acted on this anticipatory breach and ended 

                                                
44 Amended Statement of Claim at paras. 66-68. 
45 Amended Statement of Claim at para. 73. 
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their employment relationship with Apache Canada before the closing date of the 

sale of Apache Canada (August 16) should still be part of the Class and assert an 

allegation that they were reasonably entitled to take action on the breach of contract 

disclosed to them by Apache/Apache Canada on July 6, 2017. 

38. The proposed addition of "and who became employees of Paramount Resource 

Limited" by the Defendants is unnecessary verbiage and neither Defendants have 

articulated why those words should be included. The inclusion of that phrase will 

cause unnecessary confusion.   

39. Apache Canada continued as an entity between August 17, 2017 and January 2018, 

when it was officially amalgamated with Paramount. In addition, a person who simply 

held outstanding or unvested Awards at the time of the sale would have a claim 

against the Defendants, regardless of whether they subsequently remained 

employed with Paramount when amalgamation occurred. Inclusion of this qualifier 

would arbitrarily exclude individuals with similar claims.46  

40. Moreover, as the class definition proposed includes the condition that the Class 

Member must be employed by Apache Canada on the triggering date, the proposed 

additional phrase is unnecessary, leads to confusion and suggests that there was a 

change in employments status, when there was not. 

E. The Proposed Common Issues Are Not Unmanageable 

41. Although the Defendants argues that the Plaintiffs' common issues are overbroad, 

they appear to concede that there are issues capable of being determined in 

common.47  It is evident from their proposed common issues that the Defendants 

seek to narrow the framing of common issues to dictate the manner in which the 

Plaintiffs' claim is litigated.48 Put simply, it appears the Defendants' main concern is 

                                                
46 Hollick v Toronto (City), 2001 SCC 68, ("Hollick") at para. 21 [Tab 9 of PRBA].  
47 Apache Brief at paras. 1, 84 and Paramount's Brief at para. 45-46. 
48 Apache's Brief at paras. 81-85 and Paramount's Brief at para. 45. 

 

https://canlii.ca/t/51zq
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that the proposed common issues lack specificity or focus49 – they concede 

however, that the common issues related to the breach of the AOCP can advance 

the resolution of the action.50 

42. It bears repeating that the underlying question in assessing commonality is whether 

allowing the suit to proceed as a class action will avoid duplication of fact-finding or 

legal analysis.51 The common issues proposed by the Plaintiffs clearly satisfy the 

requirement under section 5(1)(c). The Plaintiffs' proposed common issues will not 

devolve into individual proceedings as the proposed common issues are based on 

common contracts – indeed, the Defendants agree on the latter point.52 The 

Plaintiffs' proposed common issues are therefore not overbroad, in the sense 

contemplated by the Court in Rumley,53 nor do they form an insignificant portion of 

the dispute as was the case in Loveless.54 

43. The Apache Defendants' contention that there would be a need for individual 

proceedings to determine whether an individual was subject to involuntary 

termination or voluntary termination with cause55 is a red herring.  First, it ignores 

the Plaintiffs' pleading that the Class was Involuntarily Terminated from the AOCP 

upon the Change of Control occurring.56 Second, the evidence is clear that 

Paramount maintains records of which Class Members have had their employment 

terminated and when.57  

44. In any case, whether or not the Plaintiffs ultimately succeed in establishing the 

Defendants' liability is a question for the trial judge on the merits. On this certification 

                                                
49 Apache Brief at para. 81-82. 
50 Apache Brief at para. 84 and Paramount's Brief at para. 45. 
51 Western Canadian Shopping Centres Inc. v Dutton, 2001 SCC 46, [Tab 27 of PRBA] at para. 39. 
52 Apache's Brief at para. 1, Paramount's Brief at para. 45-46. 
53 Rumley v. British Columbia, 2001 SCC 69 ("Rumley") [Tab 17 of PRBA]. 
54 Loveless v. Ontario Lottery and Gaming Corporation, 2011 ONSC 4744 ("Loveless"), [Tab 12 of PRBA]. 
55 Apache's Brief at para. 69. 
56 Amended Statement of Claim dated September 11, 2019, at para. 59. 
57 Byrgesen Transcript at p. 22, lines 9-20. 

 

https://canlii.ca/t/520c
https://canlii.ca/t/51zs
https://canlii.ca/t/fmqh8


15 

 

  

motion, the Court need only determine whether the proposed common issues will 

advance the litigation in a meaningful way. 

45. In 1250264 Ontario Inc. v. Pet Valu Canada Inc., Justice Strathy (as he then was) 

noted that while common issues should not be framed in overly broad terms, they 

should also not be framed in "overly narrow terms in a way that unreasonably 

constrains the ability of either party to prove or disprove the common issue."58 The 

Defendants' proposed common issues do just that, only to their benefit.  

46. The Apache Defendants' proposed common issues are an attempt to constrain the 

Plaintiffs' ability to fully argue the common issues and for the trial judge to fully 

assess all relevant arguments and positions at trial. That is not the purpose of the 

commonality test.  

47. Indeed, the Plaintiffs respectfully submit, that at this stage, it may not be appropriate 

for a certification judge to overly direct what script a trial judge should have to follow 

to resolve the common issues – the trial judge is best placed to assess all evidence 

and all arguments on the common issues and determine what is relevant or not upon 

being presented with all the evidence and the fully briefed arguments on the merits.  

48. As a matter of judicial economy an overly-restrictive framing of the common issues, 

if found to impact the parties' ability to make their case, would require extra steps to 

be taken to amend a common issue that is overly-restrictive because of its wording.  

49. In any event, the common issues asserted here are not overly broad. When 

comparing the common issues proposed herein to those certified in Bell, Perrenoud 

and Caponi, it should be clear that they are more than sufficient to direct the 

common inquiries at trial.59   

                                                
58 1250264 Ontario Inc. v. Pet Valu Canada Inc., 2011 ONSC 1941, at para. 4 [Tab 1 of PRBA]. 
59 Austin v. Bell Canada Inc., 2019 ONSC 4757 at paras. 16-21 [Tab 3 of PRBA]; Perrenoud v eHealth 

Ontario, 2012 ONSC 6704 at para. 104 [Tab 14 of PRBA]; Caponi v Canada Life Assurance Company, 
[2009] O.J. No. 114 at para. 45, [Tab 4 of PRBA]; A list of the common issues certified in these cases 
are included in Schedule "A". 

https://canlii.ca/t/fkrgq
https://canlii.ca/t/j1xnc
https://canlii.ca/t/ftx30
https://canlii.ca/t/2248x
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50. Finally, it is unclear how the currently proposed common issues would somehow 

make this proceeding unmanageable. They are not framed in the abstract – they 

are bound by reference to the Awards in question and bound by the allegations in 

the pleading.  The Defendants simply assert "manageability" without stating how the 

common issues would be problematic – it cannot be that, at the common issues trial, 

a trial judge would not be aware or made aware of the provisions in the AOCP that 

would be asserted or not be aware or made aware of the provisions in the AOCP 

that related to Texas law. 

51. While Apache insists on including the phrase "As a matter of Texas law" in their 

unnecessarily-scripted proposed common issues, such a phrase is self-serving and 

ignores arguments that the Plaintiffs can make including the impact of the 

"Requirements of Law" provision in the AOCP that provides: 

"The issuance of Stock and the payment of cash pursuant to 
the Plan shall be subject to all applicable laws, rules, and 
regulations, including applicable federal and state securities 
laws. The Company may require a Participant, as a condition 
of receiving payment under an Award, to give written 
assurances in substance and form satisfactory to the 
Company and its counsel to such effect as the Company 
deems necessary or appropriate in order to comply with 
federal and applicable state securities laws." 60  

52. The Plaintiffs disagree that the framing proposed by the Defendants is necessary at 

this stage, and submit that the question of whether Texas law applies can be 

addressed as part of the inquiry into the contractual obligations owed by the 

Defendant. 

53. This simple point is that the common issues need not and should not be defined at 

this stage to set out every contractual provision or argument that may become 

relevant to the ultimate issue of whether Defendants breached contractual 

                                                
60 Apache's Brief at para. 86.  
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obligations to the Class with respect to any outstanding Awards held by the Class 

as a result of the sale of Apache Canada to Paramount.61 

F. The Damages Common Issues Are Not Individualistic – All The Necessary 

Records Are With The Defendants Or Are Publicly Available 

54. The Defendants argue that damages are individualistic. Among other things, they 

argue that in the event of a successful reliance on section 12 of the 2011 AOCP (or 

section 13 of the 2016 AOCP), that one would need to determine on an individual 

basis whether someone was terminated or not thereafter. However, Paramount 

retains specific records as to if or when Class Members' employment was 

terminated.62  Therefore, there is no need for individual participation.   

55. Further, their arguments appear to ignore the argument of the alternative 

interpretation put forward by the Plaintiffs – that is, upon the sale of Apache Canada, 

the Class was involuntarily terminated from the AOCP, thus resulting in the 

automatic and immediate vesting of the relevant Awards.63 In the event the Plaintiffs' 

succeed in their interpretation, an assessment of aggregate damages would not 

involve any individual proof of loss.  

56. Further, the Defendants ignore the possibility of liability pursuant to section 13 of the 

2011 AOCP (or section 14 of the 2016 AOCP). The damages theory on that basis 

is that an equitable substitution of the outstanding Awards was required.  Paramount 

has records of all the outstanding Awards each Class Member was provided at the 

time of the sale of Apache Canada64 and the Apache shares prices are publicly 

available at its stock was publicly traded.65 Class Members need not be involved in 

                                                
61 If the Court nevertheless finds that a narrowing of the proposed common issues is necessary, the 

Plaintiffs submit that the determination of the appropriate wording can be done after certification, as 
Your Lordship's suggested in Warner, which was endorsed by the Alberta Court of Appeal - Warner v. 
Smith & Nephew, 2015 ABQB 139, rev'd on other grounds 2016 ABCA 223, at para. 59 [Tab 23 of 
PRBA], Warner v. Smith & Nephew, 2016 ABCA 223, at para. 34 [Tab 24 of PRBA]. 

62 Byrgesen Transcript at p. 22, lines 9-20. 
63 Amended Statement of Claim at para. 59 
64 Byrgesen Transcript at p. 21, lines 4-16. 
65 Affidavit of Stephen Flesch, sworn February 21, 2020 at paras. 2, 32 & Exhibit "P". 

 

https://www.canlii.org/en/ab/abqb/doc/2015/2015abqb139/2015abqb139.html?autocompleteStr=2015%20ABQB%20139&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2016/2016abca223/2016abca223.html?autocompleteStr=2016%20ABCA%20223&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2016/2016abca223/2016abca223.html?autocompleteStr=2016%20ABCA%20223&autocompletePos=1
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that assessment given the information available from Paramount and from public 

records. 

57. The Defendants also rely on the decisions in Andriuk and Huras v. Com Dev Ltd. to 

oppose certification of aggregate damages as a common issue.66 However, both of 

those decisions can be distinguished from the present case.  

58. The claim in Huras v. Com Dev Ltd. was based on the alleged breach of the plaintiffs' 

breach of employment contract for the failure to award them shares to which they 

were entitled to.67 Firstly, the Court in Huras did not address the issue of aggregate 

damages. Secondly, the nature of damages claimed in that case is entirely distinct 

from the nature of damages in the present case. In Huras, the plaintiffs' claim for 

damages required consideration of an individual's share entitlement, which 

necessitated an individualized inquiry. Here, the relevant Awards have already 

been issued and the Plaintiffs' claim for damages is based on the value of the 

outstanding Awards at the time of the change of control.68 Accordingly, the various 

considerations outlined at paragraph 92-93 of the Apache Defendants' brief are 

simply irrelevant.  

59. In Andriuk, the plaintiffs who were investors sought to claim damages against an 

investor brokerage in relation to the brokerage's course of conduct in holding too 

much of a particular share which resulted in the artificial price depreciation of the 

share.69 In that case, the plaintiffs claimed damages in the form of the depreciated 

market value of the shares and losses crystallized through disposition of the shares. 

In contrast, the claim for damages in this case is based on the value of the RSUs, 

Options and PAs owing and outstanding on the date of the change of control of 

Apache Canada when those award should have automatically vested or been 

equitably substituted.70 Thus, contrary to Apache's assertion that it would be 

                                                
66 Apache's Brief at paras. 88-106; Paramount's Brief at paras. 52-53. 
67 Huras v Com Dev Ltd., [1999] O.J. No. 2560, at paras. 1 & 11 ("Huras") [Tab 10 of PRBA]; Andriuk v. 

Merrill Lynch Canada Inc., 2013 ABQB 422 ("Andriuk"), [Tab 2 of PRBA]. 
68 Amended Statement of Claim at paras. 74-75. 
69 Andriuk v. Merrill Lynch Canada Inc., 2013 ABQB 422 [Tab 2 of PRBA] 
70 Amended Statement of Claim at paras. 74-75.  

 

https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb422/2013abqb422.html?autocompleteStr=2013%20ABQB%20422&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb422/2013abqb422.html?autocompleteStr=2013%20ABQB%20422&autocompletePos=1
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necessary to establish when the Awards would be sold and for what price,71 there 

is no need to determine those questions in the present action and the relevant price 

for the vested Awards can be determined based on the reference date.  Even if it 

had to be determined what the price was on the future dates of vesting, that 

information is all with the Defendants or is publicly available: (1) awards of RSUs 

(including PAs) and Options are known and listed for each Class Member;72 (2) the 

vesting dates are known and available from the same records from the Defendants 

(Grant Notice and Grant Agreements); 73 and (3) the share price of Apache stock on 

any given trading day is publicly available. 

60. As a result, there is no need for an expert methodology to determine whether 

damages can be assessed for all Class Members because the damages in this case 

are ascertainable from the Defendant's records. This distinguishes the present 

action from Andriuk and Pro-Sys, where the defendants had no records that could 

be traced to the Class' loss, and for which issues of causation also persisted. 

61. There is simply no need for an expert to detail how damages can be calculated in 

the aggregate, nor is one required. 

62. Apache's argument that punitive damages cannot be certified as a common issue is 

based on their arguments on whether aggregate damages can be certified as a 

common issue.74 The Plaintiffs have shown that aggregate damages can be certified 

as a common issue and accordingly, it is also appropriate to certify punitive 

damages as a common issue.  

                                                
71 Apache's Brief at para. 101. 
72 Byrgesen Transcript at p. 21, lines 4-16. 
73 Transcript of Oral Questioning of Marshal Thompson dated January 2021, Exhibits 1-7; Transcript of Oral 

Questioning of Stephen Flesch dated January 7, 2021, Exhibits 1-4. It is worth pointing out that under 
both the 2011 and 2016 AOCP, the total number of shares authorized for issuance under the Plan are 
prescribed under section 4.1. In fact, Section 4.3 of the AOCP requires the Company to retain sufficient 
shares to ensure its ability to perform its obligations under the Plan. In light of this requirement, it is 
likely that the Defendants would have detailed records of the outstanding awards issued under the Plan 
– see Flesch Affidavit, Exhibit F, p. 123; Exhibit G, p. 152. 

74 Apache's Brief at para. 110. 

 



20 

 

  

63. The Plaintiff notes as well that the Supreme Court of Canada upheld certification of 

a class proceeding that only sought punitive damages in Volkswagen Group Canada 

Inc. v. Association québécoise de lutte contre la pollution atmosphérique.75 

G. Unjust Enrichment Claim Is Not Inherently Individual Or Redundant 

64. The Defendants' argument that the unjust enrichment claim is an inherently 

individual issue echoes their arguments against certification of damages common 

issues. As noted above, the loss to the Class (i.e., the corresponding deprivation) 

can be assessed for all Class Members, and as such is not an inherently individual 

issue as the Defendants claim.  Once it is determined that the cancellation of Awards 

was improper or that equitable substitution was required and not provided, 

deprivation automatically flows or can automatically be assessed by the Defendants' 

own records. 

65. None of the cases cited by the Defendants are analogous to the present case. 

Panacci v. Volkswagen was a class action concerning alleged defects in the timing 

chain mechanism of Volkswagen vehicles. In Panacci, the impact of the defective 

parts varied such that some would have suffered no damage and others, worse.76 

The loss in that case could not be ascertain objectively. That is simply not the case 

here – the number of RSUs (including PAs) and Options for each Class Member is 

specifically known.   

66. Webster v. Robbins Parking Service Ltd., does not assist Paramount either. 

Webster was a class action against parking lot operators arising from the payment 

of violation fees charged by the defendants for the failure to display a valid parking 

ticket and the circumstances of the unjust enrichment arose from the payment of 

notice of violations issued by the defendants, many of which were issued under 

                                                
75 Volkswagen Group Canada Inc. v. Association québécoise de lutte contre la pollution atmosphérique, 

2019 SCC 53 dismissing appeal from 2018 QCCA 1034; [Tabs 22 & 21 of PRBA]; see also Richard 
v. Time Inc., 2012 SCC 8, [Tab 16 of PRBA]. 

76 Panacci v. Volkswagen, 2018 ONSC 6312 at para. 62, [Tab 13 of PRBA]. 

 

https://canlii.ca/t/j3bw6
https://canlii.ca/t/hsmzn
https://canlii.ca/t/fq9tg
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc6312/2018onsc6312.html?autocompleteStr=2018%20onsc%206312&autocompletePos=1
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varying circumstances.77 These facts are clearly distinguishable from the present 

action where the claim for unjust enrichment involves the common thread that is the 

Defendants' failure to pay or honour remuneration owing to the Class for their 

work.78 

67. The Defendants also oppose certification of the unjust enrichment claims on the 

basis that it is redundant and rely on the decision in Setoguchi and Revolution 

Resource.79 However, it is not redundant for the Court to certify the unjust 

enrichment claim as a common issue either. In Fresco, which the Apache 

Defendants cite, the claims for unjust enrichment were certified as a common issue 

alongside common issues for breach of contract. The Court's observations cited by 

the Apache Defendants at para. 121 of their submissions were made on summary 

judgment and do not preclude certification of those issues together.80  

68. The unjust enrichment claims take on particular importance if the Defendants are 

found not to be in breach of their contractual obligations to the Class. The Plaintiffs 

have pleaded that the Defendants' have been unjustly enriched as a result of gaining 

the benefit of the dutiful work of the Class, for which the Class should have been 

compensated for (in the amount of value of the unvested Awards). Thus, even if the 

Defendants owe the Class no contractual obligations under the terms of the AOCP 

(or are not in breach), the Class may still succeed in their claim for unjust 

enrichment. The contractual provisions at issue in the breach of contract claim 

address what ought to have occurred at the time of the sale to the outstanding 

Awards but do not necessarily provide a juristic reason for the failure to compensate 

the Class for dutiful work done to the Defendants' benefit.   

69. Further, the remedies available pursuant to an unjust enrichment claim differ from a 

claim for breach of contract and may be important or necessary in this case.   

                                                
77 Webster v Robbins Parking Service Ltd., 2016 BCSC 1863 at para. 186 [Tab 25 of PRBA]. 
78 Amended Statement of Claim at para. 72. 
79 Apache's Brief at paras. 124-126; Paramount's Brief at para. 39. 
80 See Fresco v Canadian Imperial Bank of Commerce, 2020 ONSC 75, Appendix, [Tab 7 of PRBA]. 

https://www.canlii.org/en/bc/bcsc/doc/2016/2016bcsc1863/2016bcsc1863.html?autocompleteStr=webster%20v%20robbins%20&autocompletePos=1
https://canlii.ca/t/j63d7
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70. Accordingly, certifying unjust enrichment as a common issue will not be redundant 

and does not raise problems of manageability such that it weighs against finding 

that the preferable procedure criteria is met.  

H. The Only Evidence Presented Shows A Clear, Improper Assertion Of Influence 

By An Employer To Undermine This Class Proceeding 

71. Contrary to Smith v. National Money Mart Co.,81 there is evidence of an actual risk 

of impact to the class proceeding if the order restricting communications with the 

Class is not granted. Unlike National Money Mart Co., many of the Class Members 

are in a directly vulnerable position vis-a-vis their employer, Paramount and there is 

a real risk that individuals may opt-out for fear of impacting their current employment.  

72. The slide deck from the November 8, 2019 town hall, all employee meeting confirms 

that discussions about staffing cuts occurred contemporaneously with discussions 

about the class proceeding.82 Contrary to Paramount's assertion that it made no 

inaccurate statements to the Class, the slide deck confirms that Paramount 

communicated to employees that anyone who does not opt out will be "named 

claimants" in the proceeding,83 thus clearly implying that their employer would know 

who did or did not continue to sue them, while at that same time talking about staffing 

cuts. 

73. Further, following that meeting in the period between November 8, 2019 and 

January 18, 2021, Paramount has since terminated 74 former Apache Canada 

employees (or approximately 20% of the Class), and have obtained broadly worded 

releases that seek to limit recovery in this class proceeding.84   

74. Whether viewed individually or as a whole, Paramount's inappropriate influence on 

the conduct of this class proceeding is evident. Even if Paramount did not intend to 

                                                
81 Smith v National Money Mart Co., [2007] O.J. No. 1507 [Tab 19 of PRBA]. 
82 Undertaking Responses of Greg Byrgesen, Question 7, Powerpoint Presentation at p. 5-6. 
83 Undertaking Responses of Greg Byrgesen, Question 7, Powerpoint Presentation at p. 6. 
84 Undertaking Responses of Greg Byrgesen, Question 5. 

 

https://canlii.ca/t/1r7zp
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intimidate employees, it is clear that their communications have the real potential to 

do so, if it has not already.85 While Paramount's inappropriate communications have 

already occurred, the Plaintiffs seek the current order which is limited in scope as a 

proportional response to prevent the recurrence of this pattern of conduct during the 

critical opt out period.  

75. In addition, the Plaintiffs have sought relief to restrict access the identities of those 

Class Members who may chose to opt out until such information is required on the 

merits.  Doing so will protect the anonymity of those current employees who wish to 

continue to participate in this class proceeding.  Paramount has made no argument 

on why it needs to know the identities of those who opted out. To protect the 

identities of Class Members, the restriction on opt-out disclosure should likewise be 

extended to the Apache Defendants. Notably, none of the Defendants have alleged 

that they would be prejudiced if such an order is granted.  

In fact, the Defendants have no automatic right to receive the names of those who 

opt-out at a specific time under the Class Proceedings Act. Section 17 make no 

reference to any requirement to disclose the names of those who opt-out at a 

specific time. Instead, it provides judges with broad discretion to address matters 

relevant to opt-out. In particular, subsection 17(2) states:  

(2)  The Court may, in a certification order or at any time, 

(a)    specify the manner in which and the time within which 
the members of a class, or any individual member of a class, 
may opt out of the proceeding, and 

(b)    impose terms or conditions subject to which the class 
members or an individual member may opt out of the 
proceeding.86 

76. In the absence of any harm or prejudice to the Defendants, the specific factual 

circumstances of this case, the sensitive employment relationship and inherent 

power imbalance therein warrant this relief. This limited and specific relief does not 

                                                
85 Flesch Affidavit at para. 41. 
86 Class Proceedings Act, 2003 S.A c. C-16.5, s. 17(2) [Tab 28 of PRBA]. 

https://www.canlii.org/en/ab/laws/stat/sa-2003-c-c-16.5/latest/sa-2003-c-c-16.5.html
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impact the class proceeding, or the Defendants' ability to defend against the claim. 

On the contrary, it will protect the integrity and fairness of the class proceeding.  

I. Relief Sought 

77. The Plaintiffs request that the motion for certification be granted, an order restricting 

the Defendants' communication with the Class and restricting access to opt out 

information be granted, and costs of this motion.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 26TH DAY OF APRIL, 2021 

 Lawyers for the Plaintiffs 

Per: ________________________________ 
DAVID ROSENFELD / MARK ZIGLER / 
SUE TAN 

  KOSKIE MINSKY LLP 

Per: ________________________________ 
CHARLES GORDON 

  KOSKIE GLAVIN GORDON 

Per: ________________________________ 
EUGENE J. BODNAR 
SCOTT VENTURO RUDAKOFF LLP 

as authorized to sign on behalf of:

as authorized to sign on behalf of:
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Schedule "A" – Comparison Of Common Issues Certified In Comparator 

Cases 

Austin v. Bell Canada, 2019 ONSC 4757 at paras 16-21: 

1.   Did the Defendants owe a contractual obligation to provide pension indexation under the 
Plan? If so, what amount of pension indexation ought to have been applied and provided 
in respect of the year 2017? 

2.   Did the Defendants breach their contractual obligations? 

3.   Does Bell Canada, as administrator of the Plan, owe a duty as a trustee to the class? 

4.   If so, did Bell Canada breach its duty as a trustee? 

5.   Did Bell Canada, as administrator of the Plan, owe a fiduciary duty to the class? 

6.   If so, did Bell Canada breach its fiduciary duty? 

7.   If one or more of the above common issues are answered affirmatively, can the amount 
of damages payable by the Defendants be determined on an aggregate basis? If so, in 
what amount? 

Perrenoud v. eHealth Ontario, 2012 ONSC 6704 at para 104: 

(1)  Are Class Members entitled to the Performance Awards and/or Merit Increases set out in 
the Compensation Details Statements for the 2010/2011 fiscal year? 

(2)  If the answer to question (1) is yes, are the Class Members entitled to elect to transfer a 
portion of their Performance Award into a DCPP and have that portion matched by 
eHealth? 

(3)  Are the proposed Class Members entitled to a Performance Award for the 2011/2012 
fiscal year? 

(4)  Did eHealth act in bad faith? 

(5)  Is this a case for punitive damages, and if so, in what amount? 

Caponi v. Canada Life Assurance Company, [2009] O.J. No. 114 at para 45 

1.  Does the Company owe a fiduciary or contractual duty to the Class members to provide 
the Supplemental Plan benefits out of the Supplemental Plan Trust Fund? If so, did the 
Company breach any such duty? 

2.  Specifically, 

(a)  was the Company entitled to partially wind-up the Supplemental Plan? 

(b)  if the Company was entitled to partially wind-up the Supplemental Plan, 

https://canlii.ca/t/j1xnc
https://canlii.ca/t/ftx30
https://canlii.ca/t/fwm5p
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(i)  was proper notice given to the Class Members of the partial wind-up? 

(ii)  were the proper common actuarial methods and formulae used to 
calculate the distributions to the Class members? 

3.  Did the Trustees, or any of them, commit a breach of trust or other fiduciary duty in 
circumstances that would constitute wilful wrongdoing by participating in decisions made 
by the Company, or in releasing, or permitting the use of, trust funds for the purpose of 
the partial wind-up? 

4.  Are the Defendants, or any of them, liable in damages to Class members? If so, 

(a)  what methodology - including actuarial formulae and assumptions - should be 
used to calculate the damages and 

(b)  should the damages be grossed up to compensate for adverse tax 
consequences?  

5.  Should any declaratory relief be granted and, if so, what relief? 

6.  Should the Defendants, or any of them, pay punitive damages and, if so, in what amount 
and to whom? 

Common issues proposed herein 

Breach of Contract 

1)  What contractual obligations did the Defendants, or any of them jointly or severally, owe 
to the Class with respect to any unvested Restricted Share Units, Performance Awards, 
or Options held by the Class as a result of the sale of Apache Canada to Paramount? 

2)  Did the Defendants, or any of them jointly or severally, breach their contractual 
obligations? 

3)  Did the Defendants, or any of them jointly or severally, owe the Class duties of good faith 
and fair dealing by virtue of their employment and contractual relationships? 

4)  Did the Defendants, or any of them jointly or severally, breach any such duties of good 
faith and fair dealing? 

Breach of Trust and Fiduciary Duty 

5)  Did the Defendants, or any of them jointly or severally, owe a fiduciary duty to the Class 
in relation to the sale of Apache Canada Ltd.? 

6)  If so, the Defendants, or any of them jointly or severally, breach any such duty? 

Unjust Enrichment 

7)  Has the conduct of the Defendants, or any of them jointly or severally, resulted in their 
unjust enrichment? If so, are the Defendants, or any of them jointly or severally, 
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constructive trustees holding ill-gotten gains for the benefit of the Class? What amount is 
held by the Defendants, or any of them jointly or severally, in the constructive trust? 

Damages 

8)  If one or more of the above common issues 2), 4), 6) or 7) are answered affirmatively, can 
the amount of damages payable by the Defendants, or any of them, to the Class be 
determined on an aggregate basis? If so, in what amount? 

9)  Does the conduct of the Defendants, or any of them, justify an award of punitive damages, 
and if so, what is an appropriate amount of punitive damages? 
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ENDORSEMENT 

 
(Common Issues) 

 
[1] I released reasons certifying this action as a class proceeding on January 14, 2011: 
1250264 Ontario Inc. v. Pet Valu Canada Inc., 2011 ONSC 287. I identified the common issues 
that, in my view, were appropriate for certification and invited the parties to reach agreement on 
appropriate language to express those issues.  

[2] Draft common issues were discussed at a case conference and, when it became apparent 
that the parties were some distance apart, a hearing was scheduled. The parties have made some 
progress in the interim, but some issues remain.  Having heard and considered the submissions of 
the parties, I will set out below the common issues that will be certified. 

[3] My objective is to state common issues that fairly reflect the pleadings, the evidentiary 
record and the conclusions in my reasons. The common issues should be clear, neutrally-worded 
and fair to both parties. They should be phrased in such a way that their answers will advance the 
litigation. 

[4] To serve these ends, the common issues should not be framed in overly broad terms. Nor 
should they be framed in overly narrow terms in a way that unreasonably constrains the ability of 
either party to prove or disprove the common issue.  

Preliminary Matter 

[5] As a preliminary matter, counsel for Pet Valu made submissions that: 

(a) there was no basis in fact for a common issue concerning volume allowances; and 
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(b) in light of the pleading in the statement of claim, there was no basis in fact for the 
existence of common issues concerning the franchisor’s duty to disclose 
information to the franchisees. 

[6] I advised counsel that I was not prepared to re-visit my conclusions on these issues and 
my analysis of the common issues proceeds on that basis. 

The Common Issues 

Definition of “Volume Rebates” 

[7] The term “volume rebates” appears in the plaintiff’s proposed common issues, whereas 
the defendant uses the term “annual volume allowances”, based on what it says was the 
plaintiff’s own terminology in its original common issues and in the statement of claim 

[8] In my view, the term should be defined. I used the term “Volume Rebates” in my 
reasons, for convenience and for definitional purposes. I made findings, however, at paras. 20 
and 21, based on Pet Valu’s own documentation, that Pet Valu received rebates, allowances, 
discounts and other negotiated price reductions from suppliers. Based on my reasons, and the 
evidence, it seems to me that the following is an appropriate definition that includes those items 
which, on the evidence, were granted to the defendant by suppliers and manufacturers as a result 
of its volume purchasing: 

“Volume Rebates” means all volume-based rebates, allowances 
and discounts given by suppliers and manufacturers to Pet Valu or 
its affiliates and includes any direct or indirect discounts of the 
price at which goods are supplied to the Pet Valu system, but does 
not include discounts tied to the performance of individual stores. 

Breach of Contractual Duty 

[9] At para. 89 of my reasons, I found that there was a basis in the evidence for a common 
issue as to whether Pet Valu breached contractual duties to class members by failing to allocate 
volume allowances based on s. 22(f) of the Franchise Agreement.  

[10] The major difference between the parties on this issue is that the defendant wishes to tie 
this common issue to section 22(f) of the Franchise Agreement. The defendant would word the 
issue as follows: 

Has Pet Valu Canada Inc. (“Pet Valu”) breached its contractual 
duty to the franchisees at any time during the Class Period by 
failing to allocate annual volume allowances granted to it by 
suppliers or manufacturers to the franchisees in the manner 
required by Section 22(f) of the Franchise Agreement? 
 

[11] As I said during submissions, in my view, it is not appropriate to limit this common issue 
by looking at one clause of the Franchise Agreement in isolation. In determining whether Pet 
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Valu had a duty to share volume rebates with class members, the court will be entitled to look at, 
among other things, all the terms of the contract. I found that there was a basis in fact arising out 
of section 22(f), but that does not preclude the plaintiff from asserting that other provisions of the 
contract support that interpretation any more than it precludes the defendant from asserting that 
other provisions negate that interpretation. Accordingly, I approve the following common issue:  

1. Has the defendant breached its contractual duty to the Class 
Members at any time during the Class Period by failing to share 
Volume Rebates with them? 

[12] The plaintiff agreed that the word “share” was a reasonable substitute for its proposed 
term “allocate the benefit”.  

Private Label Products and Distribution Charge 

[13] At para. 98 of my reasons, I found that there was a basis for a common issue as to 
whether the prices paid by franchisees for private label products, and the distribution charge paid 
by franchisees, had been artificially enhanced by the failure to give credit for the franchisee’s 
share of Volume Rebates. I therefore approve the following common issues: 

2. If the answer to common issue # 1 is yes, has the defendant 
breached its contractual duty to the Class Members at any time 
during the Class Period by: 
 
(a) charging a mark-up on private label products without giving 
Class Members credit for their proportionate share of Volume 
Rebates in respect of such products? 
 
(b) imposing a distribution charge on the price of products without 
giving Class Members credit for their proportionate share of 
Volume rebates in respect of such products? 

Choice of Law 

[14] The parties acknowledge that it is appropriate to have a common issue dealing with the 
entitlement of franchisees outside Ontario to have the benefit of the provisions of the Arthur 
Wishart Act (Franchise Disclosure) 2000, S.O. 2000, c. 3 (the A.W.A). I dealt with this at para. 
92 of my reasons. The language proposed by the parties is not materially different. I approve the 
following language: 

3. Are all Class Members entitled to the benefits and protections 
of sections 3 and 4 of the Arthur Wishart Act (Franchise 
Disclosure) 2000, S.O. 2000, c. 3 (the “A.W.A.”) by virtue of the 
choice of law provision in the Franchise Agreement? 
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Duty of Fair Dealing 

[15] At para. 93 of my reasons I found that it was appropriate to have a common issue dealing 
with the duty of fair dealing under the A.W.A. I approve the following common issue: 

4. Has the defendant breached the duty of fair dealing under 
section 3 of the A.W.A. by any of the conduct described in common 
issues 1 and 2 above, if so found? 
 

Unjust Enrichment 

[16] At para. 94 of my reasons I approved a common issue as to unjust enrichment. There is 
no significant difference between the parties as to the proper wording of this issue. I approve the 
following:  

5. If the conduct described in common issues 1 and 2 above did 
not constitute a breach of the Franchise Agreement, has Pet Valu 
been unjustly enriched by such conduct, if so found? 

Aggregate Damages and Compensation 

[17] A common issue as to damages and compensation was approved at para. 95 of the 
reasons. Again, there is no real issue between the parties. I approve the following: 

6. What is the aggregate amount of damages for the breaches of 
any of the duties referred to in common issues 1, 2 and 4 above, or 
the aggregate amount of compensation for unjust enrichment, if so 
found? 

Disclosure 

[18] This common issue was identified as appropriate at para. 96 of my reasons. The parties 
are in substantial agreement concerning the wording. I approve the following: 

7. Did the defendant have a duty at common law or under section 
3 of the A.W.A. to disclose the following information to the Class 
Members or to some of them, and if so, did it breach such duty: 
 
(i) whether the defendant or its affiliates receives Volume Rebates 
in respect of purchases which are made by the defendant or its 
affiliates for wholesale to the Class Members; 
 
(ii) the defendant's policy in respect of the allocation of Volume 
Rebates to Class Members and, in particular, whether the 
defendant complied with sections 22(e) and (f) and 23(c) of the 
Franchise Agreement; 
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(iii) the amount of Volume Rebates received by the defendant or 
its affiliates during the Class Period; 
 
(iv)  the amount of Volume Rebates retained by the defendant or its 
affiliates and the amount, if any, that was shared with Class 
Members; 

 
(v) the criteria that were used by the defendant to determine how 
much of the Volume Rebates were retained and how much, if any, 
were shared with the Class Members? 

 
[19] An additional common issue was approved at para. 97 of my reasons. I propose to 
approve a common issue in the same language as set out in those reasons: 

8. If the answer to common issue 7 is yes, is the plaintiff entitled 
to an order requiring the defendant to disclose such information 
forthwith and what damages, if any, is the defendant required to 
pay for the breach of such duty? 
 

 
 

 
   G.R. Strathy J. 

 
Date: March 28, 2011 
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Court of Queen’s Bench of Alberta

Citation: Andriuk v. Merrill Lynch Canada Inc., 2013 ABQB 422

Date: 20130725
Docket: 1001 04055

Registry: Calgary

Between:

John Andriuk, John Andriuk Investments Ltd., and John Andriuk as Representative
Plaintiff

Plaintiffs
- and -

Merrill Lynch Canada Inc.

Defendant

_______________________________________________________

Reasons for Judgment
of the

Honourable Madam Justice S.L. Martin
_______________________________________________________

I. Introduction

[1] The Plaintiffs, John Andriuk and Andriuk Investments Ltd. (“AIL”), seek certification of
a class action against Merrill Lynch Canada (“Merrill”) for how it conducted itself in relation to
its clients’ investments in a speculative biotech stock known as Oncolytics Biotech Inc.
(“ONC”). The Plaintiffs allege that Merrill breached a variety of duties owed to its clients,
including statutory, contractual, tort, and fiduciary duties when it found that its clients
collectively held too much ONC stock at its Calgary branch. Instead of complying with
regulatory standards and acting in the best interests of its client investors, the Plaintiffs allege
that Merrill embarked on a multi-pronged course of conduct that preferred its own interests to
those of its clients. The Plaintiffs allege that this course of conduct lead to, among other
damages, the artificial depression of ONC’s share price. 

20
13

 A
B

Q
B

 4
22

 (
C

an
LI

I)



Page: 2

[2] An application for certification involves a determination about procedure and is not a
merits based inquiry. Its purpose is to select the most appropriate manner for the filed action to
proceed. The Court is asked to decide whether a class proceeding is the preferable procedure
based on a review of the statutory criteria and the underlying policy goals of class-based
proceedings: judicial economy, access to justice, and behaviour modification. In cases where
certification is denied, the action may proceed nevertheless as filed and/or amended.

[3] The proposed class action herein arises from a complex factual matrix and raises certain
novel legal issues. The subject matter of the dispute is a thinly traded and volatile technology-
based stock. The proposed class members held various numbers of shares which were bought and
sold at different times; some class members bought shares after the class period began. The
proposed class includes investors who held the stock in different ways; some paid cash for their
shares while others held their shares in margin or credit-based accounts. Some class members
sold the stock during the proposed class period whereas others continued to hold it for varying
lengths of time thereafter. Of those who crystallized their positions through a form of disposition
during the class period, some appeared to make a profit, whereas others suffered more
conventionally recognized forms of loss. Still others moved their ONC stock to other brokerages
in response to Merrill’s alleged mandate to remove the stock from its Calgary branch. The
Plaintiffs claim damages for many types of losses including the depreciated market value of the
shares, losses crystallized through disposition, as well as the repayment of transaction fees and
interest charged.

II. Procedural History

[4] This application for certification has evolved over time. The Plaintiffs filed a Statement
of Claim on 16  March 2010 and an Amended Statement of Claim on December 1, 2011. Theyth

put forward an unfiled Amended Amended Statement of Claim as part of the certification brief.
For the most part, it is the same as the Amended Statement of Claim, except that it adds claims
based in negligence for failing to meet professional standards, negligent misstatement and
negligent misrepresentation. While sometimes a plaintiff may put forward proposed amended
pleadings at a certification application, with the intention to file either those pleadings or one that
reflects the court’s findings on certification, the practice can be problematic if it forces the
defendant to face shifting claims. Nevertheless, the Plaintiffs’ argument was based on this
proposed Amended Amended Statement of Claim and it has been the focus of the parties’ and the
Court’s analysis.

[5] Similarly, the common issues proposed by the Plaintiffs have been stated differently in
the application for certification and in Appendix B to the Plaintiffs’ brief. During the hearing, a
further set of common issue questions was put forward. In addition, the Plaintiffs have proposed
different definitions of the putative class and have submitted three separate affidavits from the
proposed representative plaintiff, largely to respond to arguments advanced by Merrill or to
counter points canvassed by Merrill in cross-examination.
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[6] Merrill has chosen not to file a statement of defence until after the application for
certification is decided.
[7] A prior lawsuit between Mr. Kurt Soost (“Mr. Soost”) and Merrill has some bearing on
the case at bar. Mr. Soost was a broker at Merrill who successfully sued Merrill for wrongful
dismissal. When Mr. Soost left Merrill, he took certain people and accounts with him, including
Mr. Andriuk’s son, a former Merrill employee, and the account belonging to Mr. Andriuk and his
son. After a lengthy trial in which many documents were placed on the public record, the trial
judge found that Mr. Soost was wrongfully dismissed; this finding was upheld on appeal,
although damages were reduced. Proposed class counsel in the case at bar, the McGuigan firm,
represented Mr. Soost in that action. The Plaintiffs aver that they learned of Merrill’s
concentrated or control position in ONC and its response only during the Soost lawsuit. There
was a previous application in the case at bar to remove the McGuigan firm and to ensure that any
discovery privilege is respected. This procedural history helps explain why Mr. Andriuk’s first
affidavit contains answers Merrill provided in a Notice to Admit in the Soost action and other
information related to that suit.

III. Overview of the Pleadings and Application for Certification

(A) The Plaintiffs’ Claim

[8] The Plaintiffs seek certification of this action as a class action under the Class
Proceedings Act, SA 2003, c C-16.5 (the “CPA”).

[9] The Plaintiff, Mr. Andriuk, is a businessperson resident in the City of Calgary. The
corporate Plaintiff, AIL, is an Alberta registered corporation used by Mr. Andriuk for investment
purposes.

[10] The individual and corporate Plaintiffs bring this action as representative Plaintiffs on
behalf of all persons and corporations who held investment accounts at the Defendant Merrill, a
national investment brokerage, and who were invested in the publicly traded stock known as
ONC. ONC was a junior biotech company engaged in cancer research using a “reovirus”; it was a
highly speculative, thinly traded stock listed on the Toronto Venture Exchange. The value
ascribed to such a research based company is derived not from its assets but from the success of
its scientific and clinical trials. As stated in the evidence, such a company essentially trades on its
future.

[11] The Plaintiffs allege that leading up to December 2000, Merrill was not properly
monitoring the development of concentration in securities at its Calgary office. As a result of this
monitoring failure, the clients of the Calgary Merrill office accumulated holdings of 22% of the
issued and outstanding trading shares in ONC. Some of the ONC position was held by Merrill’s
clients in margin accounts. 

[12] The Plaintiffs allege that the 22% holdings position amounted to a concentrated position
or a control block position, either of which they allege violated the securities rules and
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regulations applicable at the time. The Plaintiffs allege that to remedy the problem, Merrill took
three distinct actions that were clearly intended to limit the amount of ONC held by its clients at
the Calgary branch. First, it mandated its financial advisors to solicit sales of some or all of their
clients’ ONC holdings. Second, it encouraged those clients who wished to retain the stock to
move it to another brokerage. Third, Merrill twice reduced the margin percentage previously
extended on ONC shares, first from 50% to 30%, then from 30% to 25%. From Merrill’s
perspective it was particularly important to reduce the holdings in margin accounts, as Merrill
carried greater risk on these accounts since it played the dual role of both agent and lender. 

[13] The Plaintiffs seek certification to enable the proposed class members to demonstrate that
Merrill’s actions were in breach of the duties owed to Merrill clients and in conflict with the best
interests of Merrill’s clients, in violation of industry regulations and policies. The Amended
Amended Statement of Claim includes a long list of the breaches of duties and obligations owed
by the Defendant to the Plaintiffs. In sum, the Plaintiffs argue that their claims raise the common
issues of whether the manner in which Merrill responded to the ONC position resulted in an
artificial reduction in the market price of ONC, which had the further result of causing damages
to Merrill clients who held ONC in various types of accounts at the material times. 

[14] The Plaintiffs argue that the solicitation of sales, the transfer of accounts and/or shares to
other brokerages, and the reduction of margin credit were actions in Merrill’s best interests but
contrary to the interests of its clients holding ONC. The Plaintiffs allege that Merrill did not
advise its clients of the reasons behind the sales solicitation or share transfer, nor did Merrill
explain the margin reduction. Furthermore, the Plaintiffs allege that the mandate was
implemented in a non-uniform manner, with different clients being solicited to sell at different
times, resulting in different impacts to different clients. 

[15] The Plaintiffs claim that Merrill’s actions in encouraging and forcing a large volume of
sales resulted in a significant downward pressure on the market price of ONC, causing the share
price to drop from about $18/share in October 2000 to about $3/share by January 2002. In
essence, the Plaintiffs claim that by issuing its mandate, Merrill intentionally and artificially
interfered with the free market system to depress the market value or trading value of ONC in
conflict with the interests of its clients. Merrill’s clients suffered damages when their net worth
and equity positions were diminished as the market price dropped in response to the large sell
volumes resulting from Merrill’s attempt to reduce the ONC position in its Calgary office.

[16] In essence, the Plaintiffs submit that all holders of the stock suffered damages as a result
of the artificially reduced market price of ONC, whether they chose to sell the stock or not. The
Plaintiffs argue that each client’s actions or investment decisions induced by Merrill had an effect
upon the market price of ONC, thereby directly affecting other Merrill clients holding ONC. The
Plaintiffs submit that the market price of ONC was fluid and dropped to about 15% of its original
market price, as compared to the time period before the discovery of the alleged concentrated
position. The Plaintiffs claim that the entirety of any one client’s loss cannot be adequately or
properly assessed by merely looking at the investment decisions made by that client at a
particular point in time.
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[17] According to the Plaintiffs’ theory of loss, a client did not have to sell ONC to be
negatively impacted by the Defendant’s actions. They argue that one client’s decision to sell its
holdings would have a correlated negative impact on the remaining clients who continued to hold
ONC. The Plaintiffs take the position that when even one Merrill client was induced to sell ONC
in a manner that artificially reduced the stock’s market price, the negative impact of the artificial
price reduction was experienced by each Merrill client holding ONC. If a client sold its ONC
shares at a time when the price was artificially reduced by Merrill’s actions, then that client
received less for its shares than it would have received but for the mandate. A client who made a
notional profit may have still lost potentially greater profits, while a client who sold at a loss
suffered a more conventionally recognized form of injury. The allegation is that Merrill reduced
the value of ONC stock by orchestrating sales that were intended to reduce its own concentration
of holdings and risk position, without regard to the personal risk tolerance or priorities of
individual clients. All clients who held ONC stock lost value and those who held the stock in
margin accounts would have felt the impact of that loss through margin calls. Margin clients
would have been required to put in more cash or other stocks or sell ONC or other stocks, to
cover the increased indebtedness caused by the devaluation of ONC, all the while paying Merrill
interest charges and transaction fees.

[18] The Plaintiffs also claim for losses suffered by Merrill clients who held ONC at other
brokerages since Merrill encouraged and arranged for its clients to move their ONC holdings out
of its Calgary branch and into other brokerages.

[19] The Plaintiffs have proposed several different class definitions in their materials. The
Statement of Claim limits the proposed class to all individuals or corporate entities with
investment accounts at Merrill’s Calgary office holding shares in ONC prior to October 2001.
The class definition in the application for certification includes clients of Merrill’s Calgary office
who owned ONC shares on or after December 1, 2000. In Mr. Andriuk’s second affidavit he
proposes that the class be expanded to include any person or corporation who held ONC stock in
a client account at any of Merrill’s offices in Canada. The class definition relied upon in
argument was set out in the Plaintiffs’ brief: 

All clients of Merrill that held ONC in accounts at Merrill between December 1,
2000 and December 31, 2001 (the “Class Period”). This will be divided into 2
subclasses, comprised of those that held ONC in margin accounts and those that
held ONC in cash accounts; 

Margin accounts shall have a further common issue to demonstrate and quantify
unjust enrichment on interest earned on margin accounts; and

Those participants that held ONC shares at Merrill and outside Merrill will have
the further common issue of demonstrating that it was foreseeable that they would
experience damage to ONC investments held outside of Merrill.
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[20] The proposed class period begins with the discovery of the concentrated or control
position and the issuance of the mandate to address the position and ends with the sale of
Merrill’s Calgary brokerage. This class definition appears to include anyone who owned ONC at
Merrill at any time during the class period, whether or not it was purchased before the start of the
class period. 
[21] The Plaintiffs propose that financial advisors holding ONC be included as class members
in either of the two sub-classes, as appropriate. The Plaintiffs argue that the mandate was issued
by Merrill’s national and regional legal, credit and compliance departments and that individual
financial advisors were in no better position than Merrill clients to avoid losses from the
downward price pressure. Also, the Plaintiffs propose that clients of Merrill who were directed to
transfer their ONC positions to other brokerages be included in the class. Finally, the Plaintiffs
propose that clients who did not sell their ONC position during the class period, thereby never
crystallizing their positions during the class period, nonetheless be included as class members. 

[22] The Plaintiffs claim for stock losses, damages, damages for breach of duties and breach
of fiduciary duties, damages for conflicts of interest, damages in tort, damages for unjust
enrichment, damages for fraudulent concealment and punitive relief. The Plaintiffs anticipate that
the class action will involve approximately 500 participants seeking total damages in the range of
$50 million.

(B) Merrill’s Position

[23] The Defendant counters the application for certification on the basis that the Plaintiffs
have failed to discharge their burden of establishing each of the CPA’s various statutory
requirements. Merrill’s many arguments will be presented in relation to each of the required
statutory conditions.

IV. Statutory Framework and General Principles

[24] Section 5 of the CPA sets out the requirements that must be satisfied to certify class
action proceedings:

5(1) In order for a proceeding to be certified as a class proceeding on an application made
under section 2 or 3, the Court must be satisfied as to each of the following:

(a) the pleadings disclose a cause of action;

(b) there is an identifiable class of 2 or more persons;

(c) the claims of the prospective class members raise a common issue, whether or
not the common issue predominates over issues affecting only individual
prospective class members;
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(d) a class proceeding would be the preferable procedure for the fair and efficient
resolution of the common issues;

(e) there is a person eligible to be appointed as a representative plaintiff who, in
the opinion of the Court,

(i) will fairly and adequately represent the interests of the class,

(ii) has produced a plan for the proceeding that sets out a workable
method of advancing the proceeding on behalf of the class and of
notifying class members of the proceeding, and

(iii) does not have, in respect of the common issues, an interest that
is in conflict with the interests of other prospective class members.

[25] The CPA specifies what must be considered as part of the preferable procedure analysis:

5(2) In determining whether a class proceeding would be the preferable procedure for the
fair and efficient resolution of the common issues, the Court may consider any matter that
the Court considers relevant to making that determination, but in making that
determination the Court must consider at least the following:

(a) whether questions of fact or law common to the prospective class members
predominate over any questions affecting only individual prospective class members;

(b) whether a significant number of the prospective class members have a valid
interest in individually controlling the prosecution of separate actions;

(c) whether the class proceeding would involve claims that are or have been the
subject of any other proceedings;

(d) whether other means of resolving the claims are less practical or less efficient;
and,

(e) whether the administration of the class proceeding would create greater
difficulties than those likely to be experienced if relief were sought by other
means.

[26] The Court must certify the proceeding as a class proceeding where all the requirements of
subsections (1)(a) to (e) are satisfied; conversely, the Court may not certify a proceeding as a
class proceeding if these requirements are not satisfied: CPA, ss 6(3) and (4). 

[27] There are certain distinctive features of class action legislation and applications for
certification which inform the overall analysis and the consideration of each statutory factor.
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[28] Class action legislation is procedural; it does not create new substantive rights. The
purpose of class action proceedings is to provide a clear procedural mechanism to enable the
courts to deal efficiently with a large number of claims being made by many aggrieved persons
who have all suffered injuries from the same event: Condominium Plan No 0020701 v Investplan
Properties Inc, 2006 ABQB 224 at para 83, 57 Alta LR (4 ) 310 (“Investplan Properties”). Theth

mechanism at the heart of the CPA is the certification of common issues that, for reasons of
fairness and efficiency, should be determined in a single proceeding that binds every member of
the class or subclass who has not opted out: Harrington v Dow Corning Corp, 2000 BCCA 605
at para 8, 82 BCLR (3d) 1.

[29] The purpose of class actions is to serve as an alternative to multiple individual
proceedings involving one or more common issues; the core of a class proceeding is the element
of commonality: Frohlinger v Nortel Networks Corp (2007), 40 CPC (6th) 62 at para 25
(ONSC). The statutory requirements are linked. “There must be a cause of action, shared by an
identifiable class, from which common issues arise that can be resolved in a fair, efficient and
manageable way that will advance the proceeding and achieve access to justice, judicial economy
and the modification of behaviour of wrongdoers”: Sauer v Canada (Attorney General), [2008]
OJ no 3419 (QL) at para 14 (SC).

[30] Section 8 of the CPA provides that certification of a class action may not be refused
solely on the grounds that: the relief claimed would require individual damage assessments; the
relief claimed relates to separate contracts; there are different remedies sought for different class
members; the number or identity of class members is not known; or, the identified class includes
a sub-class whose members have claims or defences that raise common issues not shared by all
class members. Many class actions involve a two stage process: first a trial on the common
issues, then a separate inquiry into individual issues, often involving individual class members’
entitlement to and assessment of damages.

[31] The question of certification should be approached in a flexible and liberal manner,
seeking a balance between efficiency and fairness. The ultimate question underlying an
application for certification is whether the interests of access to justice, judicial economy, and
deterrence are best served by certification of the action. To this end, the legislation must be
interpreted liberally and purposively and the Court is given a broad discretion. There are limits,
however, to how far a Court may assist either party.

V. Evidence on the Certification Application

[32] The proposed representative Plaintiffs bear the burden of establishing that the action
should be certified as a class proceeding based on the legislative criteria. The applicant must
come forward with sufficient evidence to support certification and the opposing party may
respond with evidence of its own to challenge certification. The evidentiary threshold is not
onerous; there must simply be some basis in fact for each certification requirement (other than
the requirement that the pleadings disclose a cause of action): Hollick v Toronto (City), 2001
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SCC 68 at para 25, [2001] 3 SCR 158. Certification will be denied if there is an insufficient
evidentiary basis for the facts upon which the claims of the class members depend. 

(A) The Plaintiffs’ Evidence

[33] The Plaintiffs submitted three affidavits sworn by Mr. Andriuk on August 24, 2011,
September 22, 2011 and July 20, 2012; he was cross examined on all three. The Plaintiffs also
relied upon an affidavit sworn by Ashley Gregson, which was sworn for a different motion and
whose affiant refused cross-examination. I have placed no reliance on the Gregson affidavit. 
[34] The evidence, after cross-examination, is that Mr. Andriuk held shares in ONC through
his and his son’s investment vehicle, AIL. Over the relevant period, AIL held ONC at Merrill in a
margin account, at Bank of Montreal in a margin account, and later at Lightyear Technology
Research (“Lightyear”) (the organization where Mr. Soost eventually went after being terminated
by Merrill) in a margin account. Mr. Andriuk testified that he lost a fortune on ONC.

[35] Mr. Andriuk appended as exhibits to his first affidavit internal memos from Merrill
concerning ONC during the relevant time, including Merrill’s admission in the Soost action that
in December 2000 it was holding a control position of 22% of outstanding shares of ONC. This
information is advanced to establish that Merrill knew that its holdings in ONC were
approximately 22% of the outstanding shares and that this amounted to a control position. Merrill
employees were instructed to reduce the overall branch exposure of the ONC position.

[36] The exhibits support the existence of a mandate to refrain from further solicitation of
ONC. A “no solicitation memo” on ONC was sent out to address concentration issues in ONC at
the Calgary branch at the time. There was also concern expressed over Merrill’s margin exposure
on ONC. Merrill made the determination on how much margin to extend to each client. Merrill
established daily monitoring of a particular margin account that it believed held too much ONC
and gave rise to a large debt from those holdings. The documents submitted demonstrate actual
knowledge on Merrill’s part that some accounts were being transferred to other brokers. The
matters were noted to be of some sensitivity and Merrill was looking for ways to “improve our
position”. Around June 13, 2001 Merrill acknowledged it would likely take something
approaching 50 business days to reduce its substantial exposure to ONC as it would represent the
entire sell side of the market.

[37] Mr. Andriuk appended to his affidavit the Investment Dealers Association Policy No. 2
“Minimum Standards for Retail Account Supervision” developed by the Joint Industry
Compliance Group (now the Compliance and Legal Section). The standards represent the
minimum requirements necessary to ensure that a member has procedures in place to properly
supervise retail account activity. The Policy requires branch managers to undertake certain
activities to assess compliance with regulatory requirements and with the members’ own policies.
Among the list of matters that are designated for daily review are lack of suitability; undue
concentration of securities; excessive trade activity; conflict of interest between registered
representative and client trading activity; inappropriate/high risk trading strategies and quality
downgrading of client holdings. Monthly reviews in relation to similar matters are required of the
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monthly statements belonging to client and branch personnel. The Policy requires head office to
conduct monthly reviews in relation to the concentration of securities, among other things.

[38] AIL held ONC in its account at Merrill from March 2000 until about mid-2001. Mr.
Andriuk noticed that after December 1, 2000 and particularly in 2001 the value of ONC had
diminished, resulting in some interest issues and margin issues in his account. In his affidavit,
Mr. Andriuk explains that the problems were exacerbated when Merrill reduced the amount of
margin granted on ONC from 50% to 30%, and later to 25%, requiring him to sell ONC and
other investments to cover losses, margin and interest charged and paid. Mr. Andriuk’s evidence
was challenged in cross-examination and it appears that most of his personal margin and interest
issues occurred within his BMO account rather than at Merrill. Even so, the allegation is that
other class members suffered margin issues at Merrill because they were asked or pressured to
move their accounts to another brokerage.

[39] Mr. Andriuk was not told that Merrill had issued a mandate to its investment advisors to
“reduce the overall branch exposure to ONC” in May 2001. He was not told that Merrill was
working to sell some of the 4.4 million shareholdings held by the Calgary branch to address what
was either a concentrated or control position. He puts forward his belief that as a result of this
mandate there was selling pressure on the public market which artificially reduced the value of
ONC and that this caused damage to his account. 

[40] The Plaintiffs anticipate obtaining expert evidence to quantify the damage caused to the
market price of ONC by Merrill’s various actions; however, the Plaintiffs tendered no evidence
of any methodology to do so at the certification hearing.

[41] In his second affidavit, Mr. Andriuk sought to widen the class definition to clients
holding ONC at any Merrill branch, yet the appended list of 500 accounts represents a snapshot
of Merrill’s Calgary branch in April 2001 rather than a national sample. 

[42] Mr. Andriuk’s third affidavit lists 11 persons or corporations who have retained the
McGuigan firm to pursue the class action: Sanders Lee, Dr. Patrick Lee, Ted Feddema, Richard
Soost, Randall Hughes, Wayne Thomson, Owen Gervais, Eugene Fabro Jr., Fabmar Investments
Ltd., Richard Habiak, and Resman Holdings Inc. 

[43] Merrill takes issue with the evidence put forward in support of the certification
application calling it “a biased collage of exhibits” and “bits of hearsay evidence” taken from Mr.
Soost’s wrongful dismissal trial. The Defendant submits that the evidence filed in support of a
certification application must meet the ordinary criteria of admissibility: Chopik v Mitsubishi
Paper Mills Ltd (2002), 26 CPC (5 ) 104 (ONSC). Evidence is inadmissible if it is (1) hearsayth

that is not admissible through an exception; (2) affidavit evidence that fails to disclose the
deponents’ source of information and belief; (3) opinion that is not properly qualified; or (4) is
improper argument: Chopik at para 26. The Defendant states that as a result of the deficiencies in
the Plaintiffs’ evidence there is an insufficient basis to demonstrate that the class members are
identifiable and that there are common issues that can be tried on a class-wide basis. In my view
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the evidence put forward is admissible at the certification hearing where the burden is to establish
some basis in fact. The memos are business records that were authenticated by Merrill in the
Soost action and Merrill’s admissions, albeit from another proceeding, nevertheless enjoy the
hallmarks of threshold reliability.

[44] The Defendant also raises concerns related to the Plaintiffs’ failure to put forward any
methodology to prove how Merrill’s alleged wrongdoing caused loss to all class members. The
Defendant argues that the Plaintiffs provide no evidence that an expert has been secured and
provide no description as to what such an expert’s analysis would entail. The Defendant
characterizes the Plaintiffs’ theory regarding the effect of Merrill’s mandate on the share price to
be “devoid of support in fact, evidence, and logic.”

(B) Merrill’s Evidence

[45] Merrill put forward two affidavits by Mr. Michael J. Horgan, sworn December 21, 2011
and October 18, 2012. Mr. Horgan held many positions in the investment industry and has been
an independent consultant for the past 18 years.

[46] Mr. Horgan initially was retained to provide expert evidence on four issues. First, he
explained certain investment industry terms used in the Plaintiffs’ allegations and affidavits
including “concentration”, “concentrated position”, “risk adjusted capital”, “control blocks”, the
“know your client rule” and “margin”. In his view, the Plaintiffs’ claim discloses no breach of
investment rules or regulations and no breach of any duties a dealer owes its client. He stated that
what a dealer may do when its clients hold a concentrated position in a particular security is a
business decision informed primarily by its assessment of its own risk factors.

[47] Second, Mr. Horgan reviewed statements for accounts belonging to AIL that held ONC
shares: the Merrill account, the BMO account and the Lightyear account. In his opinion, based on
a pure market value determination, AIL did not lose money in its Merrill account.

[48] Third, Mr. Horgan addressed the proposed class definition, offering the opinion that the
class is too broad because it includes account holders who were also professional dealers at
Merrill.

[49] Fourth, Mr. Horgan considered whether harm could be established on a class-wide basis.
In his opinion, there is no methodology to establish class-wide harm and there are too many
individual circumstances, factors and considerations for each potential claimant to assess
causation and damages on a class-wide basis. He opined that an individual assessment of
damages would be both necessary and complex.

[50] In more detail, Mr. Horgan explained in his first affidavit that concentration is the notion
that comes into play when a dealer is assessing its own risk exposure. He stated that there is no
law or regulation that prohibits a dealer from holding a concentrated position; a concentrated
position simply means that a dealer believes it has too much of something, whether a particular
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security, type of security or industry. The concentrated position exposes the dealer to greater risk
and there are many ways this can be bad for business. For example, if there is too high a
concentration in a particular stock it raises concerns that the investment may not be suitable for at
least some of the clients holding the security. Further, if a dealer’s clients hold the security on
margin, the concentrated position also creates a credit risk for the dealer.

[51] In margin accounts the dealer can choose to extend credit to the investor within limits set
by regulation. The lender charges interest and fees on debit balances. A written contract governs
these transactions (a sample contract is in evidence as an exhibit to Mr. Horgan’s Affidavit). The
dealer has very broad discretionary powers to call the margin, refuse orders, require the client to
put up more cash or securities or even sell out the client’s position with little or no notice. A
client’s margin position depends upon the client’s entire portfolio mix and dealers may take
different actions with differently situated clients. In Mr. Horgan’s view, a reduction in the
available margin on a particular security is an acceptable means by which a dealer can manage
the risks associated with a concentrated position. 

[52] Mr. Horgan testified that even if it could be proven that Merrill held a concentrated
position, it did not breach any industry rule or regulation in how it responded and dealt with it.
Mr. Horgan denied Merrill was required to review concentration reports on a daily, weekly or
monthly basis. He opined that the Plaintiffs are confusing a concentrated position with a control
person under the Securities Act because there is no requirement for a dealer to publicly disclose
that it holds 20% or more of a security. He explained the normal procedures that would apply
when a dealer discovers a concentrated position: a) conduct a suitability review to determine
whether the investment is suited to the particular client; b) reduce the margin allowance in
respect of a concentrated security; and c) ensure investment advisors have a proper basis to
recommend to clients the purchase of the concentrated security. 

[53] Mr. Horgan was of the view that even if Merrill reduced the available margin on ONC,
the proposed class members would not have suffered any loss as a result of additional interest
charges. This statement appears to be based on the assumption that when margin is reduced the
client will pay down the difference from some other source so that the level of indebtedness
would not remain at the higher level.

[54] The Plaintiffs also allege that Merrill failed to follow industry regulations and keep its
“Risk Adjusted Capital” (“RAC”) at greater than zero with respect to ONC. The RAC is a
measure of the capital, profitability and liquidity of investment dealers allowing them to monitor
their financial health. In some cases firms must put up capital to cover margin deficiencies in
their clients’ accounts; firms also may be required to report certain matters to the regulatory
authorities. Mr. Horgan is of the view that even if Merrill failed to adjust its RAC, this failure
would not have been publicly reported and would have had no impact on the market price of
ONC.

[55] In his second affidavit, Mr. Horgan reviewed the Merrill accounts for the 11 individuals
identified by Mr. Andriuk as being prepared to go forward with this litigation. From Merrill’s
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own records of these clients’ monthly statements, Mr. Horgan set out to calculate their notional
profit or loss positions on ONC stock held at Merrill. He found that they each acquired ONC
shares at different times, as would be expected. Seven investors transferred stock to Lightyear in
mid-2001 (S. Lee, P. Lee, Feddema, Soost, Hughes, Thomson and Gervais). The remaining four
kept their accounts at Merrill to the end of the proposed class period (Fabro Jr., Fabmar
Investments, Habiak and Resman Holdings Inc.).

[56] In calculating the notional gains or losses, Mr. Horgan used the stock price at the end of
the month in which the transactions occurred rather than the market price on the day the stock
was sold or transferred. Using this formula, he found that six investors held a profit position
based on the published values for ONC measured from the point at which they first held the stock
until the time of transfer (Gervais, P. Lee, S. Lee and Soost) or to the end of the class period
(Habiak and Resman Holdings).

[57] Mr. Horgan found that five investors were in a negative position from the point they first
invested in ONC until they made a transfer or to the end of the class period (Fabro Jr., Fabmar
Investments, Feddema, Hughes and Thomson). Mr. Horgan noted that none of these individuals
sold ONC on the open market and opined that “none actually realized a loss.” In cross-
examination, however, he conceded that these same investors with a negative position actually
experienced a loss:

Q: When you say “negative position”, you’re saying that the individuals, then in
Paragraph 9, you did calculate actually experienced a loss?
A: Correct

[58] He also admitted that he made no assumptions about why ONC was held, transferred, or
sold. These 11 individuals are only some of the investors in the putative class.

[59] With respect to the representative Plaintiffs, Mr. Horgan analyzed their ONC
shareholdings at Merrill (March 2000 to August 2001), BMO (January 2000 to April 2002), and
Lightyear (July 2001 to March 2002). He concluded that the Plaintiffs did not lose money on
ONC while at Merrill. Indeed, he found that AIL made a profit on its ONC holdings at Merrill
despite significant losses in other accounts. This profit was assessed based on published share
values and did not account for any claimed depreciation in market value.

[60] Mr. Horgan reviewed the market price of ONC and noted an increase in its price in the
month after the mandate was allegedly implemented. The evidence also shows, however, that
after the time frame of the alleged mandate there were subsequent reductions in the share price
and larger trading volumes.

[61] Mr. Horgan opined that the transfer of a client’s portfolio from one dealer to another
would not have led to a loss for the particular client because there was no open market sale in
such circumstances. He focussed only on losses crystallized through an outright sale; he did not

20
13

 A
B

Q
B

 4
22

 (
C

an
LI

I)



Page: 14

consider the transaction costs paid by the client when transferring out of Merrill or share price
depreciation.

[62] Mr. Horgan also addressed the proposed class definition and opined that employees who
held professional accounts had interests in conflict with other class members. In his opinion,
Merrill employees presumably would have knowledge of the alleged mandate and would not
have solicited themselves to sell ONC. He also thought those investors with a “special
relationship” to ONC, as defined under the Securities Act, should be excluded from the class as
they may have made trading decisions based on their superior knowledge.

[63] Mr. Horgan outlined how he would apply the “but for” test in addressing causation. His
chief complaint was that Mr. Andriuk’s affidavit did not propose any methodology for assessing
causation of loss on a class-wide basis for cash clients or for holders of margin accounts. He was
not aware of any methodology to establish class-wide loss; the multitude of different inquiries
that would be necessary suggested that individual damage assessments would be required in all
cases.

[64]  Mr. Horgan identified the factors that would require consideration to determine losses for
cash account clients: how they were solicited to sell and whether they incurred a loss; the price at
which they bought and sold; an inquiry into what the client would have done but for the alleged
wrongdoing, especially given the volatility of this stock in a technology sector that was
experiencing difficulties; and whether the client experienced ONC related losses or any offsetting
gains in an account held elsewhere. Clients holding ONC in margin accounts would be subject to
further inquiries, namely, in what manner did the client respond to a margin call: putting up cash
or collateral, selling ONC, selling other securities to obtain capital or transferring ONC to
another dealer offering more favourable margin rates. Mr. Horgan further suggested that since
Merrill took various actions at different times it is impossible to discern any uniform effect on
the share price of ONC.

[65] On cross-examination, Mr. Horgan admitted in response to a hypothetical question from
Plaintiffs’ counsel that a sell-off of any given stock would likely put downward pressure on that
stock’s price. He also conceded that investment industry rules and regulations exist in part to
ensure dealers do not act in conflict with their clients’ interests and that when a dealer seeks to
reduce its exposure to a stock it must do so in a manner that keeps its clients’ interests at the
forefront.

VI. Issues

[66] There is just one principal issue in this application: have the Plaintiffs demonstrated that
this is an appropriate case for certification as a class proceeding?
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VII. Discussion: Certification Requirements

(A) Do the Pleadings Disclose a Cause of Action?

[67] Section 5(1)(a) of the CPA requires that the plaintiffs’ pleadings disclose a cause of
action. At this stage of the analysis, no evidence is required to prove a cause of action;
nonetheless, the plaintiff must plead all of the material facts on which he or she relies and which
must be proven to establish a cause of action in law: Ragoonanan Estate v Imperial Tobacco
Canada Ltd (2000), 51 OR (3d) 603 (SC). Rule 13.6 of the Alberta Rules of Court requires that a
statement of claim contain a succinct statement of the facts upon which the party relies. The Rule
directs a recitation of the material facts, including those that establish the constituent elements of
the claim: Martin v AstraZeneca Pharmaceuticals PLC, 2012 ONSC 2744 at para 131 discussing
the similarly worded Ontario Rule. Every fact that is material to be proved to entitle a plaintiff to
succeed forms an essential part of the cause of action: Halsbury's Laws of England, (5th ed), vol
11, para 21.

[68] The test for certification is not predicated on the assumption that the pleadings may not be
amended; rather, they must be construed generously and liberally with allowances for drafting
deficiencies that do not disclose radical defects: Healey v Lakeridge Health Corp (2006), 38 CPC
(6 ) 145 (ONSC) at para 26; Fakhri v Alfalfa's Canada (cob Caper's Community Market), 2003th

BCSC 1717 at para 42, 26 BCLR (4th) 152, affirmed 2004 BCCA 549, 34 BCLR (4 ) 201;th

Cerqueira v Ontario, 2010 ONSC 3954 at para 12. The question is whether the pleadings
disclose a supportable cause of action assuming the facts pleaded to be true: Alberta v Elder
Advocates of Alberta Society, 2011 SCC 24 at para 4, [2011] 2 SCR 261. A cause of action will
be disclosed if the facts pleaded could possibly be considered to entitle the plaintiff to a legal
remedy; conversely, if it is plain and obvious that the facts are incompatible with an entitlement
to a remedy, or insufficient for that purpose so that the plaintiff has no chance of success, then a
cause of action will not be disclosed: Healey at para 27.

[69] The novelty of the cause of action will not militate against the plaintiff: Hunt v T & N plc,
[1990] 2 SCR 959. In Hunt, the Supreme Court of Canada considered the novel claim of
extending the tort of civil conspiracy beyond the commercial context. Wilson J, writing for the
Court, concluded that it is critical to allow pleadings to proceed which reveal an arguable,
difficult or important point of law because it is only in this way that the common law “will
continue to evolve to meet the legal challenges that arise in our modern society”: Hunt at para 55.

[70] To assess whether a cause of action exists it is important to focus on the claims being
asserted in the pleadings and who is asserting them. In this case, the proposed class is very
widely drawn. It purports to claim on behalf of all holders of ONC throughout Canada; whether
they held ONC in a cash or margin account; whether they bought ONC before or during the class
period; whether they retained ONC, transferred it out of Merrill to another brokerage, or disposed
of it during the class period, and if so disposed, whether they made a loss or gain based on
published market values; and whether or not they worked as a broker at Merrill. 
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[71] The Plaintiffs claim Merrill breached various duties arising under contract and in tort and
seek remedies pursuant to fiduciary and restitutionary principles. The evidence establishes that
there was a large trading volume and a significant drop in the value of ONC shares over the
relevant time. The Plaintiffs claim for injury and losses related to the reduced share price
allegedly caused by Merrill’s actions. The loss calculation is not based on simple market value
comparisons but requires a determination of the extent to which Merrill artificially depressed the
published market rate.

[72] Much of Merrill’s argument against certification centred on the cause of action
requirement, arguing that the Plaintiffs’ claims are complaints in search of a cause of action and
that even if the facts alleged are proven, the Defendant’s actions give rise to a legally cognizable
claim. Merrill contends that the Plaintiffs’ pleadings make only general allegations of breaches of
duties without grounding the duties in any particular area of law. The Defendant argues that
while various breaches of duties have been alleged, the specific elements of these potential
causes of action have not been particularized and the facts needed to establish the constituent
elements of each cause of action have not been set out with the required precision and clarity.

[73] The Defendant refers to Martin v AstraZeneca in which Horkins J concluded that the
pleadings were deficient and that it was plain and obvious that the cause of action as framed
would fail. The plaintiffs in that case made general allegations of negligence and breach of the
duty to warn, but the judge found that the negligence cause of action actually fell into three
categories: negligent design, development and testing; negligent manufacturing; and negligent
distribution, marketing and sale. The pleadings failed to acknowledge the differences between the
various types of negligent activity; instead of precision and clarity, the pleadings were muddled
and vague: Martin at para 132.

[74] There is some merit to the Defendant’s argument that there are similar flaws with the
pleadings in the case at bar. In reading the pleadings generously, however, they do “tell a story,”
even if they are unclear as to the specific causes of action asserted. After spending a great deal of
time trying to sort out the pleadings, the various class definitions, the changing proposed
common issues and the limited evidence submitted by the Plaintiffs, there appear to be three
planks to the Plaintiffs’ claims. First, the Plaintiffs say that Merrill found itself with too much
ONC at the Calgary branch. Second, when Merrill found itself with too much ONC it took steps
to protect its business and legal interests and these steps were not in the best interests of its
clients. Third, by these actions Merrill caused various types of losses to its clients, including the
class-wide harm of artificially depressing the market value of ONC shares and potential
individual losses (depending on each client’s response to the mandate), interest charges on
margin accounts and transaction fees generally. While there are other ways to structure the
analysis, these three planks help put the cause of action issues, as well as the common issues, in
an appropriate analytical framework.

1. Merrill held too much ONC stock at the Calgary Branch
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[75] First, the Plaintiffs say that Merrill found itself in a control or concentrated position with
respect to its excessive ONC holdings at the Calgary branch. The Plaintiffs claim that Merrill
found itself in this position because it breached its duty to adequately and properly monitor its
ONC holdings at the branch level. More specifically, the Plaintiffs allege that Merrill
contravened certain laws and regulations by failing to properly monitor and control the
concentration of ONC at its Calgary office; failed to report concentration and control block issues
to the appropriate regulatory authorities; and failed to make the necessary adjustments to its RAC
in compliance with regulations. 

[76] Merrill put forward evidence in Mr. Horgan’s affidavit that he did not believe Merrill had
breached any industry regulations. This evidence is not admissible for the purposes of
determining whether there is a cause of action since the facts asserted must be accepted as true.
Even if admissible for this criteria, Mr. Horgan suggested a conclusion on a legal issue,
something outside his expertise, and there is also contrary evidence on this issue. The Plaintiffs’
affidavits raise a basis in fact for the allegation that Merrill held 22% of ONC in the Calgary
branch, that Policy 2 was engaged and required daily or monthly monitoring of concentration and
that the RAC requirements called for Merrill to report its holdings. The Plaintiffs also put in
evidence showing that Merrill was concerned with its holdings and developed a multi-pronged
strategy to improve its position and reduce its exposure. Merrill acknowledged that it held the
supply side of the market and recognized that it would take about 50 days to sell off a sufficient
quantity of shares to reduce its risk. Mr. Horgan admitted that sometime after the alleged
mandate, the ONC share price dropped and trading volumes increased. 

[77] The Plaintiffs do not claim a separate and independently enforceable civil claim against
Merrill for its alleged breaches of the claimed statutory duties. Canada v Saskatchewan Wheat
Pool, [1983] 1 SCR 205 makes clear that absent rare and exceptional circumstances no civil
actions lie for breach of a statutory duty. As I read the pleadings, the alleged breaches of statutory
duties are given as examples of how Merrill failed to fulfill its multiple duties. For example, the
statutory obligations may be implied terms in the contract between Merrill and its clients or they
may be part of the standard of care expected in the industry. Proof that there were breaches of
these statutory obligations may be some proof of negligence or some evidence that Merrill
breached its contractual obligations. 

[78] Nevertheless, even if Mr. Horgan is correct and there were no breaches of industry
regulations, Merrill still may have been holding too much ONC. These are questions of fact
common to all class members. Mr. Horgan opined that Merrill would experience too much risk
exposure if too much of one stock was held at a particular branch, especially if the stock was held
by clients in margin accounts. Thus, even if Merrill breached no obligations in getting itself in
the position of holding too much ONC, how it chose to reduce the amount of ONC held at the
Calgary branch and divest itself thereof may be a justiciable issue if, by its conduct, Merrill acted
in its own interests and against the interests of its clients. 
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[79] In conclusion on this point, it is not plain and obvious that the Plaintiff cannot establish
that Merrill held too much ONC or that such holdings did not amount to a breach of duty,
contractual, statutory or otherwise.

2.  Merrill acted in its own interests and not those of its clients

[80] The second plank of the claim is that when Merrill found itself with too much ONC, it
took steps to protect its own business and legal position that were not in the best interests of its
clients. These steps included the mandate to solicit sales of ONC, transfer ONC out of its Calgary
branch and the two reductions of the margin allowed on ONC held in margin accounts. Further,
the allegation is that Merrill did not inform its clients of why it took the steps it did. These steps
are alleged to have breached duties held to class members. While there may be several justiciable
claims raised by these facts, the pleadings lack clarity and precision.

[81]  First, the Plaintiffs assert a contractual relationship between the parties and refer to
Merrill not acting in the best interest of its clients. I am prepared to accept that the Plaintiffs
claim a relationship based upon the principles of agency: Merrill is the agent for its clients in
their purchase and sale of investments and Merrill earns fees for its work. An agent’s primary
duty is to obey and carry out the principal’s instructions. An agent has a recognized obligation to
act in the interests of its principal, to avoid conflicts in which it gives preference to its own
position over that of its principal and to refrain from making secret profits. In other words, an
agent must act in the interest of the principal and cannot allow its own interests to conflict with
the interests of the principal and cannot make a profit in the absence of full and fair disclosure.
An agent that puts itself in a position where its own interests and duties are in conflict with those
of its principal becomes liable to account. The Plaintiffs allege that the Defendant failed to
protect the best interests of Merrill clients and acted in conflict with the best interests of clients
holding ONC by mandating sales of ONC, doing so in a non-uniform manner, and by making
unilateral reductions in margin credit.

[82] While the pleadings refer to contractual duties, none of the contractual terms grounding
these duties is referenced or mentioned therein. The pleadings note only that all Merrill clients
signed a variety of agreements to enable their purchase of securities, including Know Your Client
forms and Margin Agreements for those clients opening margin accounts. Furthermore, the
Plaintiffs did not place any such contracts into evidence for the contract/agency claim and there is
similarly no plea or assertion as to the existence of a contract that is common to all class
members. There is no necessity for the purposes of class certification to have identical contracts
but it would have been helpful to know about any similarities or differences, both in relation to
the cause of action requirement and in relation to the statement of common issues. 

[83] The proposed common issues submitted by the Plaintiffs in argument provide some detail
about the questions that may be asked by the trial judge in relation to the contract claim, but do
not elucidate what actually may be in any such contracts. The questions include: 
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5. What are the relevant terms (express, implied or otherwise) of the Class
Member’s contracts to invest with the Dealer [Merrill], in regard to:

a. Compliance with industry policy and regulations;

b. Compliance with internal policy and regulations;

c. Requirements of disclosure related to non-compliance with any
policy and regulation;

d. Requirement or responsibility of the Dealer to the Class
Members when responding to the ONC concentration or control
position, as determined

e. Do the margin agreements executed between the Dealer and
Class Members add any further terms (express, implied or
otherwise) related to the terms of contractual agreement between
the Dealer and those clients also holding margin accounts?

6. Did the Defendant breach any of the contractual terms determined to exist? And
in what manner?

[84] While the agency relationship theoretically raises justiciable issues, the Court does not
know the nature of the specific agreements between the parties, who are the parties to any such
agreements, and whether the express terms of the agreements augment or modify common law
principles. 

[85] Contracts also exist between Merrill and its margin account holders. In relation to these
members of a possible sub-class, Merrill had the rights and responsibilities of a lender in
extending credit and charging interest on monies advanced, as well as those of an agent in
earning transaction fees. The Margin Agreement may allow Merrill to take certain steps as a
lender, but it is not plain and obvious that a Court would allow Merrill to use its powers to
resolve its concentrated position at the expense of its clients. While the Margin Agreement
signed by Mr. Andruik was appended by Merrill as an exhibit to Mr. Horgan’s Affidavit, there
was no pleading or evidence that this is the same agreement that applies to all class members
with margin accounts at Merrill. Again, this may not be fatal to the application but necessary
information is lacking.

[86] A further difficulty arises in that the Plaintiffs seek to establish that Merrill’s actions
breached contractual obligations owed to all ONC shareholders as a class including those outside
the Calgary branch. It is not enough to show that Merrill may have acted in a manner that
breached its agency obligations to others; derivative actions are not generally available in
contract. It is incumbent on the Plaintiffs to prove that when Merrill took its actions to reduce the
concentration of ONC in its Calgary branch, it was breaching its obligations to all ONC holders
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across the country. This is a question of establishing a breach of contract, not proving any loss or
arising injury. In my view, this calls into question whether those outside the scope of the mandate
at the Calgary branch have a cause of action, even if they can show a contractual agency
relationship with Merrill.

[87] The Plaintiffs also pleaded non-disclosure, alleging that Merrill failed to tell its clients
that its mandate was intended to cure its own problem of having too much ONC in Calgary and
did not arise from the stock itself or the clients’ needs or risk tolerance. This could be seen as a
breach of contract (an agent’s failure to disclose) or a negligent, fraudulent or deliberate
omission. 

[88] Second, the Plaintiffs make allegations based in tort, for Merrill’s failure to monitor its
holdings such that Merrill ended up with the alleged control or concentrated position of ONC at
the Calgary branch and for it subsequent actions in addressing the situation. These allegations are
properly pleaded and give rise to a duty of care which may have been breached if the claimed
facts are assumed to be true. Allen M Linden & Bruce Feldthusen in Canadian Tort Law, 8th ed,
(Markham, ON: LexisNexis Canada, 2006) summarize at 442-443 the recognized categories of
negligence for pure economic loss: 1) negligent misrepresentation, 2) negligent performance of a
service, 3) defective products and/or buildings, 4) relational economic loss (consequent on
physical damage to a third party) and 5) independent liability of public authorities. The most
fitting category here is negligent performance of a service. The damages sought in relation to this
negligence claim, however, are novel and exceptional given the traditionally limited recovery in
tort for pure economic loss, which is not as wide as under contract or restitutionary principles. As
the Supreme Court concluded in Hunt, however, the novelty of the damages claim is no reason to
find that it is plain and obvious that the cause of action will fail.

[89] In relation to the allegations of negligent misrepresentation introduced in the Amended
Amended Statement of Claim, the Plaintiffs have not specified the negligent misrepresentations
in their pleadings. The Defendant is entitled to know the material facts upon which the Plaintiffs
rely to support each area of negligence; generalized allegations of negligence are not sufficient:
Khan v Canada (AG), [2009] OJ no 715 (SCJ) at para 19, aff’d 2009 ONCA 737. The Defendant
argues and I accept that pleadings must give particulars of the alleged misrepresentation: Rule
13.7. The required elements that must be set out with sufficient particularity include: 

1. the alleged misrepresentation itself,
2. when, where, how, by whom and to whom it was made,
3. its falsity,
4. the inducement,
5. the intention that the plaintiff should rely upon it,
6. the alteration by the plaintiff of his or her position relying upon the

misrepresentation,
7. the resulting loss or damage to the plaintiff: Murphy v BDO Dunwoody LLP

(2006), 32 CPC (6 ) 358 (ONSC) at para 12. th
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[90] There is also a division of opinion in the authorities over whether claims in negligent
misrepresentation can raise common issues or whether the requirement of a representation made
and acted upon to the claimant’s detriment requires an individual assessment in each case. In
Green v Canadian Imperial Bank of Commerce, 2012 ONSC 3637, 29 CPC (7 ) 225, Strathy Jth

followed other leading authorities to conclude that negligent misrepresentation requires proof of
individual reliance such that it could not be resolved on a common basis. By contrast, in Eaton v
HMS Financial, 2008 ABQB 631 at para 90, 458 AR 282, Rooke J, referring to Samos
Investments Inc v Pattison, 2001 BCSC 1790, affirmed 2003 BCCA 87 and to Carom v Bre-X
Minerals Ltd (2000), 51 OR (3d) 236 (CA), found that reliance can be inferred and that claims in
misrepresentation can be certified when the common question focusses on the conduct and
knowledge of the defendants, rather than on the reliance of the plaintiffs. No finding is required
on this point at this time due to the inadequacy of the pleadings.

[91] Third, the Plaintiffs’ claim for unjust enrichment is likewise not adequately particularized
and, while this may be easily remedied, there is still a gap in the proffered pleadings. The
Plaintiffs merely state that the Defendant has been enriched via fees and interest collected
through the implementation of the alleged mandate, the application of adjustment to credit and
application of adjustment to margin, and that class members have suffered a corresponding
deprivation through the payment of such fees and interest. The pleadings do not address the third
element of unjust enrichment, the absence of juristic reason for the enrichment. The Defendant,
rightly in my view, points out that even if there is a correlation between the Defendant’s gain and
the Plaintiffs’ losses in this regard, the fee agreements and the Margin Agreements likely
constitute the juristic reason for these charges. The pleadings make no reference to these
agreements, nor do they reference the absence of juristic reason at all. While this cause of action
may not have been fully pleaded, the requested remedy remains available as a Court may force an
agent to disgorge monies earned in breach of duties to act in the best interests of clients under
principles of unjust enrichment, but can also do so based upon restitutionary principles for breach
of contract.

[92] Fourth, the pleadings contain only one reference to a claim for breach of fiduciary duty, in
a paragraph about limitation periods. Even if read generously, this brief mention is insufficient in
presenting the facts necessary to found a cause of action for breach of fiduciary duty. The broker-
client relationship is not a fiduciary relationship per se, but may only become one depending on
the circumstances. The requirements for establishing a fiduciary relationship in the context of a
client-broker relationship were summarized in Cooper v Merrill Lynch, 2006 BCSC 1905 at para
116, quoting from Varcoe v Sterling (1992), 7 OR (3d) 204 (Gen Div):

The relationship of broker and client is not per se a fiduciary relationship... Where
the elements of trust and confidence and reliance on skill and knowledge and
advice are present, the relationship is fiduciary and the obligations that attach are
fiduciary. On the other hand, if those elements are not present, the fiduciary
relationship does not exist... the circumstances can cover the whole spectrum from
total reliance to total independence. ...
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The relationship of the broker and client is elevated to a fiduciary level when the
client reposes trust and confidence in the broker and relies on the broker’s advice
in making business decisions. When the broker seeks or accepts the client’s trust
and confidence and undertakes to advise, the broker must do so fully, honestly and
in good faith... It is the trust and reliance placed by the client which gives the
broker the power and in some cases, discretion, to make a business decision for
the client. Because the client has reposed that trust and confidence and has given
over that power to the broker, the law imposes a duty on the broker to honour that
trust and respond accordingly.

[93] With nothing in the pleadings setting out the requisite elements of trust, vulnerability, and
discretion in this specific broker-client relationship, particularly in relation to sophisticated
investors owning speculative stock in margin accounts, I am unable to find that the pleadings, as
currently drafted, make out a cause of action for breach of fiduciary duty. 

3. Alleged harm, injury and loss caused by Merrill’s conduct

[94] The loss aspect of the cause of action requirement can be satisfied if the Plaintiffs can
show recoverable losses that were caused by the alleged breach or breaches. At one level this can
be done rather easily for certain class members and in respect of certain losses. For example, if
the facts pleaded are taken as true the law would permit recovery of any fees charged on forced
sales, interest on margin accounts and any other commissions charged by Merrill in relation to
the transactions that helped reduce the amount of ONC held at the Calgary branch. 

[95] In respect of other losses, Mr. Horgan was of the view that the complexity of the damage
assessment was such that it required individual assessments. To find a cause of action, however,
the Plaintiffs need not prove that there is a class-wide loss in the sense that loss is identical or
even that damages can be assessed as a common issue: the cause of action requirement is
satisfied if there is recoverable loss caused by the breach, even if assessment of that loss is done
individually. Section 8 of the CPA states that the Court must not refuse certification by reason
only that the relief claimed includes a claim for damages that would require individual
assessment after determination of the common issues or that different remedies are sought for
different prospective class members.

[96] Mr. Horgan’s analysis in his second affidavit shows that Merrill has readily accessible
records from which certain types of individual loss calculations can be made. While Mr. Horgan
used monthly statements, month-end figures and applied certain assumptions, he was able to
determine who was in a negative or positive position from the point at which they first held ONC
in their Merrill accounts until the end of the proposed class period or until they transferred out of
Merrill. He found that six individuals were holding a notional profit, based on the published
market values. He further found that five investors were in a negative position during this chosen
time frame and had experienced concrete losses. He did not address or parse out the portion of
any loss or reduced gain that may have been attributable to Merrill’s conduct.
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[97] Yet the Plaintiffs assert a class-wide loss: they allege that Merrill’s three-pronged
mandate artificially and negatively reduced the value of ONC’s share price across the board for
all shareholders. Merrill refers to this as the share price depreciation theory and it is the
cornerstone of the Plaintiffs’ class-wide claim for damages. The Plaintiffs allege that everyone
who held ONC shares suffered a loss in value during the claimed class period. Those who
crystallized a loss would need to show what part of that loss was attributable to Merrill’s actions,
as opposed to other market forces that may have affected ONC’s value. Similarly, an investor
who sold ONC at a profit during the class period would have to establish that, but for Merrill’s
actions, the profit would have been greater. Those who held on to ONC would have to show that
the mandate depreciated the value of their ONC shareholdings.

[98] The Plaintiffs’ pleadings state that the mandate implemented by the Defendant generated
a large volume of sell orders which drove down the market price of ONC. Adopting the
Plaintiffs’ own words: “the Defendant’s actions artificially, intentionally and deliberately
interfered with the free market system to depress the market value or trading value of ONC on
the open market”. Yet the pleadings provide no details about the pre-mandate or post-mandate
share price, nor do the pleadings set out the volume of share sales at any given time to support
the volume theory. The necessary information to give factual credence to the Plaintiffs’ claims
can be found in the supporting materials and would seem to be a simple matter to remedy.

[99] The challenge is that the share price depreciation claim raises a novel theory of damages.
The Plaintiffs also seek to push the boundaries of foreseeability and remoteness by claiming
share price depreciation losses for those class members who moved their accounts to other
brokerages. I find that if Merrill’s actions were intended in part to force clients to take their
holdings elsewhere, it is not plain and obvious that a Court would draw the line at losses incurred
only at Merrill. Losses at other brokerages may have been not only foreseeable or within
Merrill’s contemplation, but the intended consequence of self-interested action. 

[100]  Nonetheless, it is unlikely that such a novel claim for overall share price depreciation
would be accepted in a tort action given the traditionally limited scope of tort recovery for pure
economic loss. Yet, if the Plaintiffs can establish that Merrill, as agent, acted in its own interests
and against those of its clients, thereby establishing a claim for breach of contract, the measure of
damages may be assessed on more flexible restitutionary or possibly fiduciary principles.

[101] Regardless of how the claimed losses are characterized, there will be challenges in
proving causation. The Defendant argues that the Plaintiffs must plead how and why they would
not have suffered loss, but for Merrill’s alleged wrongdoing; they cannot rely on mere
speculation. The Defendant submits that the pleadings fail to show how any of the alleged
wrongdoings caused a drop in ONC’s share price. The Defendant contends that the market price
of a security is influenced by a host of factors, one of which is buying/selling pressure, but also
other factors including company-specific developments and a myriad of micro and macro-
economic factors. The Plaintiffs acknowledge that they will be obliged to show the share value
reduction caused by each of Merrill’s impugned actions, either on a per factor basis or in
combination. 
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[102] Merrill argues that the Plaintiffs have not brought forward a methodology for proving
either the reduction in share value or that it was caused by Merrill’s alleged breaches. The
Plaintiffs acknowledge that they carry the burden of establishing that the drop in ONC share price
was caused by Merrill’s impugned actions, rather than the result of other forces such as the
general state of technology stocks or reports into the market on how the research was
progressing. The Plaintiffs state they will secure expert evidence in the future, after discovery has
been completed, to quantify the negative impact of each of Merrill’s three actions upon the
market price of ONC. They also state that Mr. Horgan admitted in cross-examination in response
to a hypothetical question that selling off ONC could create a negative impact on the stock’s
price. 

[103] The absence of evidence related to this novel theory of loss is not fatal at this stage of the
certification analysis since on the cause of action requirement the Court is to take the facts
pleaded as proven and the Plaintiffs have pleaded that all investors lost value when Merrill acted
in its own interests and forced ONC sales in Calgary, depreciating the market value of this thinly
traded stock. Taking matters as proven, however, is subject to an exception when the matter is
incapable of proof: Knight v Imperial Tobacco Canada Ltd, 2011 SCC 42, [2011] 3 SCR 45 at
para 22. I take Merrill’s objection to be that, in the absence of some evidence that a methodology
exists to prove or quantify the share price depreciation, the Plaintiffs have put forward a claim
that is incapable of proof. 

[104] I find that any alleged incapacity would be exceptional and would need to be
demonstrated. While Mr. Horgan said he knew of no methodology to establish a class-wide share
price depreciation loss, his claimed field of expertise is in the brokerage industry. He is not
qualified to opine concerning damage calculations or complex mathematics. He also gave
slightly contradictory evidence on this point in his response to Plaintiffs’ counsel’s hypothetical
question. In addition and in any event, it is not my function on this application to choose between
conflicting opinions: Dumoulin v Ontario (2005), 19 CPC (6 ) 234 (ONSC) at para 27. Whenth

and if the time comes, the Court will do its best to assess damages in the presence of uncertainty
and competing formulas for assessing loss: Pacific Western Airlines Ltd v BC Federation of
Labour (1986), 70 BCLR 108 (CA) at p 116-117. The failure to adduce evidence of a
methodology to establish causation and class-wide damage is not fatal at the cause of action stage
of the certification hearing. For reasons to be explained in more detail below, however, the
absence of such evidence raises insurmountable obstacles to the certification of common
questions of loss and causation and whether there can be a claim for aggregate damages. 

[105] The Plaintiffs also claim aggravated and punitive damages. Punitive damages serve the
objectives of retribution, deterrence and denunciation: Whiten v Pilot Insurance Co, 2002 SCC
18 at para 43, [2002] 1 SCR 595. These objectives align well with the behaviour modification
goals underlying class proceedings. There are two steps in deciding a punitive damages claim:
the first is an assessment of the defendant’s behaviour to ascertain whether it is deserving of a
punitive response and the second is an examination of the effect of the defendant’s behaviour on
the plaintiffs. While punitive damages are meant to be the exception, they can be awarded when
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misconduct would otherwise not be punished or where other penalties, including compensatory
damages, are insufficient to accomplish these objectives: Whiten at para 94. Thus, if the Plaintiffs
establish a breach of Merrill’s duties as agent but their novel theory of share price depreciation is
not accepted, the unavailability of compensatory damages may increase the recoverability of
punitive damages.

Conclusion on Cause of Action Requirement

[106] The difficulty in the case at bar is that, on the facts pleaded, the Plaintiffs have
established that a cause of action could be grounded in contract law and agency, negligence and
perhaps even unjust enrichment. Some damages are recoverable under established principles and
may be shown to be caused by Merrill’s actions. Other damages, including the central share price
depreciation claim, raise novel questions of law including issues related to causation and testing
the limits of foreseeability and remoteness, whether in contract or tort. What is most problematic
is that the pleadings lack certain essential elements which cannot be filled in even if the Court
turns to the evidence or other materials in support of the application. 

[107] There is some debate in the jurisprudence over the role of the certification judge in
“entering the ring” and remedying the class definition or other aspects of the application for
certification. Winkler J in Caputo v Imperial Tobacco Ltd (2004), 236 DLR (4 ) 348 (ONSC) atth

para 41 rejected the plaintiffs’ request to redefine the class in any way necessary to render the
action certifiable:

...What the plaintiffs suggest is akin to having the court perform the role of class
counsel by making wholesale changes to arrive at a definition that the court itself
would accept. That goes beyond a simple exercise of discretion and verges into
the prohibited territory of descending “into the arena” with the parties to the
motion.

[108] The same principles are relevant here in relation to the cause of action. While I must take
a generous approach to the pleadings in furtherance of the three main goals of class proceedings
legislation, there are so many difficulties in the manner in which this application has come
forward that even a generous approach cannot fill the numerous gaps. While I have found several
possible foundations for the Plaintiffs’ claims, in which it is not plain and obvious that the cause
of action will fail, the pleadings as a whole do not provide properly detailed statements of the
materials facts to form the proper basis for these claims. If all other aspects of this application for
certification were in order, the pleadings may have been amenable to amendment. As the
discussion on the other certification requirements will demonstrate, however, I have been unable
to work through or beyond the combination of complexities and deficiencies to find in favour of
certification on the record before me. 

(B) Identifiable Class of 2 or More Persons
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[109] Class action legislation is designed to provide an effective means of resolving situations
where two or more people have the same or similar complaints, not to create complaints where
none exist. As such, there must be some evidence that two or more people have a complaint that
they would wish to see prosecuted: Chartrand v General Motors Corp, 2008 BCSC 1871 at para
53, 75 CPC (6 ) 221. In the case at bar, there is evidence of 500 account holders in Calgaryth

during the relevant time period and 11 investors have come forward and retained class action
counsel. It is not known how many of the other investors know about the impugned conduct or
would be interested in pursuing a claim but the “two or more persons” requirement is satisfied.
The possible size of the class is also a factor to consider when assessing the policy goals of
advancing access to justice and judicial economy. 

[110] An identifiable class is one which identifies the persons who have a potential claim
against the defendant, defines the parameters of the lawsuit so as to identify those persons bound
by the results of the action, and describes who is entitled to notice: Bywater v Toronto Transit
Commission (1998), 27 CPC (4 ) 172 (Gen Div) at para 10. A class is identifiable if it isth

sufficiently defined such that the parties and the Court can determine who is and is not a member
of the class by reference to clearly stated criteria. The Plaintiffs carry the burden of defining the
existence and scope of the class with certainty: Investplan Properties at para 55.

[111] A proposed class must be defined by objective criteria without reference to the merits of
the case: Hollick at para 17. The criteria by which the proposed class is defined must bear some
rational relationship to the proposed common issues: Hollick at para 20; Cloud v Canada (AG)
(2004), 73 OR (3d) 401 (CA) at para 48. In Samos Investments Inc v Pattison, 2003 BCCA 87,
10 BCLR (4 ) 234 the proposed class consisted of minority shareholders who held shares duringth

three different time periods. Different representations were made to each shareholder at different
times within each time period, leading to actual conflicts between shareholders within the same
time period. The certification judge found that the case would require numerous individual
inquiries as to shareholder reliance within each time period. Furthermore, there were too many
differences among proposed class members depending on when the individual shareholders
bought and sold their shares to constitute a proper class. The Court found no common issues
between these ever-changing groups of minority shareholders who had different interests
depending on the timing of their share purchases and dispositions. 

[112] The class should not be unnecessarily broad or narrow, over-inclusive or under-inclusive:
Hollick at para 21. A proposed class is not over-broad because it may include persons who
ultimately may be denied a remedy due to their own individual circumstances, a potential claim
is enough: Bywater at para 10. In Ayrton v PRL Financial (Alberta) Ltd, 2005 ABQB 311, 370
AR 141, affirmed 2006 ABCA 88, LoVecchio J found that the class was not overbroad even
though it included members whose claims might eventually be found statute-barred by the
Limitations Act. All class members could be defined by the objective criteria of having borrowed
funds through payday loans from the defendant after a certain date and all were potentially
subjected to criminal rates of interest. The Limitations question went to the merits of the case.
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[113] Yet a proposed class definition is over-broad if it includes persons who have no claim at
all. In Mouhteros v DeVry of Canada (1998), 41 OR (3d) 63 (GenDiv)Winkler J found that the
class definition was over-inclusive. The essence of the plaintiffs’ claim was that members of the
proposed class relied to their detriment on misrepresentations of the defendant as to the quality of
a DeVry education and its marketability to prospective employers. The proposed class, however,
included all students who enrolled, regardless of whether they heard or relied upon any of the
alleged misrepresentations. It also included DeVry students who successfully completed their
programs, were satisfied with the education they received, and went on to obtain employment
related to their field of study. The judge held that such persons might have no claim against
DeVry for any of the relief pleaded, let alone claims which raised common issues. For these
reasons, the proposed class was over-inclusive. 

[114] For certification purposes in the case at bar, I have limited myself to consideration of the
class definition proposed in the Plaintiffs’ brief and relied upon in argument, repeated here for
ease of reference:

All clients of Merrill that held ONC in accounts at Merrill between December 1,
2000 and December 31, 2001 (the “Class Period”). This will be divided into 2
subclasses, comprised of those that held ONC in margin accounts and those that
held ONC in cash accounts; 

Margin accounts shall have a further common issue to demonstrate and quantify
unjust enrichment on interest earned on margin accounts; and

Those participants that held ONC shares at Merrill and outside Merrill will have
the further common issue of demonstrating that it was foreseeable that they would
experience damage to ONC investments held outside of Merrill.

[115] The Plaintiffs explain the December 1, 2000 to December 31, 2001 class period as the
“time frame in which the actions of Merrill are alleged to have created damage to the plaintiff
class...as a result of how Merrill responded to the ONC position.” The Plaintiffs submit and the
Court accepts that the proposed class definition has clear, objective criteria by which to
determine class participation.

[116] Merrill argues that the class is overly broad because it includes Merrill clients anywhere
in Canada who held ONC at any time during the class period. The proposed class also includes
Merrill brokers. Merrill also takes issue with the inclusion of investors who did not crystallize
their losses saying that the goal of the CPA is to facilitate the aggregate vindication of claims and
compensation for harm; without a loss or a viable claim, such individuals should not be included
in the class. The Plaintiffs argue that these clients are properly class members because they still
suffered harm from the downward pressure put on ONC share prices whether or not they
crystallized their losses at Merrill or at all. The Plaintiffs argue that excluding class members
with uncrystallized losses “would reward the high risk seeking investors who were fully
margined and had no equity or credit as of December of 2000, as those investors were most likely
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to crumble to financial pressure by crystallizing losses in ONC by selling it.” While the purpose
of certification is not to reward or punish any of the investors in the class, Merrill’s argument on
this point is also based on the premise that share price depreciation losses are not recoverable in
law. As previously determined, however, it is not plain and obvious that the Plaintiffs cannot
succeed on this novel claim. If the share price depreciation theory of loss is accepted, then all
members of the class are similarly situated and may have a claim. The complaint that the class
may include members whose losses were suffered after transferring shares from Merrill is
rejected for a similar reason; it is not impossible and remains a matter to be determined.

[117] Nonetheless, I agree that the class is overbroad in the following ways. Expanding the
class to investors holding ONC in all Merrill branches across Canada means there is no rational
connection between Merrill’s alleged wrongdoing in carrying out the mandate in the Calgary
office and a person who holds ONC elsewhere. Such investors may have an agency-client
relationship with Merrill but there is no allegation or explanation for how steps taken to reduce
the impugned concentration in Calgary qualify as a breach of obligations to investors outside
Calgary. Investors outside Calgary may have suffered a reduction in their share value but it is
unclear how a mandate directed at Calgary holdings qualifies as a breach to investors not subject
to the mandate. This has been neither pleaded nor explained and there is no basis in fact for such
an allegation on the record before me.

[118] Even if limited to Calgary investors subject to the mandate, the proposed class includes
persons who bought ONC after the class period began and is not limited to those holding shares
at the start of the alleged mandate who, presumably, would have been most affected by it. This is
problematic because purchasers after December 2000 may have benefited to some extent from
the depreciated value of ONC, even if they held the shares long enough to experience further
depreciation. Given that the allegation is that Merrill was soliciting sales and discouraging
purchases it is not known how many investors would fall into what may be a small category.
Although such purchasers may not have been told about the mandate and Merrill’s actions may
have artificially depressed their share value, there remains some appearance of conflict and their
inclusion makes any class-wide damage calculation much more complex. A further appearance
of conflict and complexity arises from the different times certain investors were solicited to sell.

[119] The British Columbia Court of Appeal faced similar challenges with the class definition
in Samos at para 40 in relation to misrepresentations affecting the market value of shares held by
different groups of minority shareholders at different times. The Court concluded that the class
definition could not stand:

...the interests of all minority shareholders will depend upon the timing of their
purchases and dispositions. The heavy trading volume of Westar shares suggests
that there will be many such timing differences among shareholders. These
variations will not only affect issues of quantum of damages but also the causal
links between alleged unlawful acts and dilution below fair value at different
times throughout the three years of the reorganization. It is not simply the dilution
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of the minority shares that is in issue: it is the extent to which the dilution reduced
the minority shares below their fair value. ...

In my view, the modification of the class that Samos has put forward on the
appeal does not overcome the difficulty identified by Bauman J.: namely, that
there is no common issue among a changing group of minority shareholders who
have different interests depending on the timing of their share purchases and
dispositions. [Emphasis in original]

[120] The Plaintiffs also propose that the class include Merrill brokers who held ONC, arguing
that even though “pro accounts” are held under different rules, they remained subject to the
negative market price impact of Merrill’s mandate. In cross-examination, Mr. Horgan admitted
that Merrill employees would suffer the same losses and perhaps even greater losses since they
are subject to a “client first” sales policy under which brokers can sell only after clients. While I
accept that the losses may be similar, the mandate was carried out by Merrill brokers and there is
simply too great a potential for conflicts of interest to include Merrill employees and brokers
within the class definition.

[121] If the proposed class could be defined more narrowly, the court should either disallow
certification or allow certification on the condition that the definition of the class be amended:
Hollick at para 21. If the only difficulties with the certification application in the case at bar arose
from the breadth of the proposed class definition, I might have certified on condition that the
class definition be amended. Given the deficiencies with respect to some of the other statutory
criteria, such a course of action is not open to this Court.

(C) Common Issues 

[122] Section 5(1)(c) requires the Court to consider whether the claims of the prospective class
members raise common issues and, if so, whether the common issues predominate over issues
affecting only individual prospective class members. A common issue is defined in s 1(e) as
“common but not necessarily identical issues of fact, or common but not necessarily identical
issues of law that arise from common but not necessarily identical facts.” An issue will be
common if it is a substantial ingredient of each class member’s claim and if its resolution is
necessary to the resolution of each class member’s claim: Western Canadian Shopping Centres v
Dutton, 2001 SCC 46 at para 39, [2001] 2 SCR 534. In other words, common means that the
resolution of the point in question must be applicable to all who are to be bound by it:
Harrington at para 24. 

[123] In Dutton, the Supreme Court of Canada held that common issues need not be
determinative of liability; they need not dispose of an entire action, or even a particular claim.
Rather, the test is whether the resolution of the common issues will materially advance the
litigation; the underlying question is “whether allowing the suit to proceed as a representative one
will avoid duplication of fact-finding or legal analysis”: Dutton at para 39. As such, a common
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issue cannot be dependent upon individual findings of fact that have to be made with respect to
each individual claimant.

[124] An issue can be common even if it makes up a very limited aspect of the liability question
and even though many individual issues remain to be decided after its resolution: Cloud at para
53. The CPA confirms that a class action is best viewed as a bifurcated proceeding with separate
processes for the common issues and individual issues. Section 12(1) deals with the conduct of
class action proceedings and provides that, as a general rule, common issues will be determined
together for members of a class and/or subclass and individual issues will be determined
individually in accordance with ss 28 and 29. Section 28 grants the Court broad powers to
determine individual issues in relation to individual class or subclass members, including the
authority to hold further hearings and to appoint persons to conduct inquiries into the individual
issues and to report on them. Section 29 regulates the individual assessment of liability. 

[125] The Plaintiffs must adduce “sufficient evidence” to show that the proposed common
issues can be tried on a class-wide basis: Hollick at para 22. The Court must examine, weigh and
evaluate the Plaintiffs’ evidence in light of the Defendant’s opposing evidence. Ultimately, the
court must be satisfied that the Plaintiffs have demonstrated a workable method for adjudicating
the proposed common issues on a class-wide basis.

[126] The Plaintiffs herein argue that their claims raise the common issues of whether the
manner in which Merrill responded to the alleged control or concentrated position resulted in an
artificial reduction in the market price of ONC, which had the further result of causing damages
to various types of clients of Merrill who held ONC in cash or margin accounts at the material
times. The Plaintiffs propose that the subclasses of clients holding ONC in margin accounts
versus those holding ONC in cash accounts will have their own common issues, but they share
the overriding common issue related to Merrill’s handling of the ONC position. 

[127] It is clear that certain matters raise common issues. For example, the factual issues about
what happened are common to all class members: whether there was an inappropriate
accumulation of ONC shareholdings at Merrill’s Calgary branch; whether such accumulation was
in breach of industry rules and regulations; what actions Merrill took to address the situation;
whether these actions were in furtherance of its own interests and against client interests, etc.
Matters relating to a breach of contract could raise common issues but the record is inadequate to
make that determination without speculation. There are also likely to be common issues in
relation to entitlement to restitutionary claims for breach of agency, especially in relation to the
sub-class of margin account holders, who may be entitled to the recovery of any fees, interests
and commissions paid in respect of ONC shares disposed or transferred pursuant to the mandate.

[128] The Defendant argues that the Plaintiffs have adduced no basis in fact to show that these
issues are common to class members. The Defendant submits that the Plaintiffs have not pleaded
or adduced any evidence of any circumstances where any Merrill client was solicited to sell their
ONC shares or was forced to sell shares on a margin call during the relevant time. However, the
materials in Mr. Andriuk’s affidavit and answers elicited from Mr. Horgan in cross-examination
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concerning the accounts of the 11 investors put forward by the Plaintiffs provide some basis in
fact to support the existence of the mandate to solicit sales, and the resulting increase in sales and
reduced share price. 

[129]  The Defendant submits that even if the answer to every question about whether Merrill
breached its duty is yes, these common issues would not advance the litigation because the
Plaintiffs have not adduced any evidence that these breaches of duty caused loss, in the factual
and legal sense, to the proposed class members. In essence, the Defendant argues that
establishing causation involves either very particularized individual inquiries regarding each
class member’s circumstances (was the client solicited to sell shares of ONC or was the client
affected by a margin call, did such solicitation or margin call result in a loss to that client’s
account, etc.) or an ill-defined global theory for which the Plaintiffs have provided no expert
evidence.

[130] Where questions relating to causation or damages are proposed as common issues, the
plaintiff must demonstrate (with supporting evidence) that there is a workable methodology for
determining such issues on a class-wide basis: Chadha v Bayer Inc (2003), 63 OR (3d) 22 (CA)
at para 52. In Chadha, the issue was whether it could be proven on a class-wide basis that
homeowners paid more for their homes because of a conspiracy to fix the price of iron-oxide
pigment. The pigment was used in bricks and paving stones and the plaintiffs alleged that the
increased cost of the pigment was passed through to end-purchasers of homes built with those
bricks and paving stones. There was no evidence regarding a method of proof that could be used
to establish loss on a class-wide basis. The plaintiffs would have had to show that the price
increase was passed through from the defendants to the building material manufacturers and
distributors, to the builders, to the purchasers and on to any subsequent purchasers: Chadha at
para 45. The Court of Appeal found that there was insufficient evidence to show that liability
could be proven as a common issue; the evidence “does not suggest a methodology for proving it
or for dealing with the variables that affect the end price of real property at any particular point in
time”: Chadha at para 52.

[131] By contrast, in Steele v Toyota Canada Inc, 2011 BCCA 98, 14 BCLR (5 ) 271 the Courtth

concluded that there was sufficient evidence to establish loss on a class-wide basis. The plaintiffs
and defendants filed conflicting expert evidence. In spite of the differences in evidence and
opinion, there was information to suggest a cause and effect relationship between the Access
Program impugned by the plaintiffs and the increased transaction prices for the vehicles.
Likewise, in Fanshawe College of Applied Arts & Technology v LG Phillips LCD Co, 2011
ONSC 2484 at para 55, 9 CPC (7 ) 184, Tausendfreund J found that the plaintiff’s expert reportth

detailed a viable methodology for proving loss on a class-wide basis. The report explained how a
price-fixing conspiracy among suppliers of LCD panels might be passed on to consumers of LCD
computer products. 

[132] In the case at bar, the Plaintiffs’ entire theory of liability rests on common causation and
damage, which minimizes the individual assessment and fact-finding that would normally be
required in this type of case. The Plaintiffs argue that it is neither possible, nor appropriate, to
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consider each investor individually. Rather, the cumulative impact of Merrill’s mandate and each
investor’s response to that mandate is what has resulted in damage for all. Yet the Plaintiffs have
offered no evidence to substantiate their novel theory of liability. They indicate that they will
proffer an expert after examinations for discovery who will tease out the impact of the
Defendant’s mandated actions, solicitation of sales and margin reductions, upon the share price
from the myriad of other factors that can affect a stock’s price. They have not provided any
indication in this certification hearing of a methodology for doing so.

[133] While not determinative on the cause of action requirement, I accept that to certify the
share price depreciation theory as a common issue for causation and damages, the Plaintiffs are
required to show that it is possible they can meet the burden they acknowledge, namely, to prove
loss apart from other market forces and to link such loss with each of Merrill’s impugned actions
taken pursuant to the mandate. I am of the view that Mr. Horgan’s statement that he knows of no
methodology is personal to him and outside his expertise, so I do not infer from that evidence
that no methodology exists. Rather, even ignoring what evidence Merrill has brought forward, it
remains up to the Plaintiffs to show that the necessary calculations can actually be done on a
class-wide basis. They have failed to meet their burden by referring only to Mr. Horgan’s
comment in cross-examination that stock prices may decrease with increased sales. That is a very
general observation and does not respond to the specifics of the case at bar which call for an
attribution of any decreased market price to Merrill’s three-pronged mandate. The question is
whether this necessary calculation is even possible. 

[134] It is not clear why the Plaintiffs would wait until after discoveries have been completed to
determine this threshold issue. On balance, it would simply not promote efficiency or judicial
economy to permit certification when there is no basis in fact to show that the primary but novel
form of class-wide loss asserted by the Plaintiffs could ever be established. 

[135] Furthermore, the Plaintiffs have not satisfied the requirements of s 30(1) of the CPA
which set out the conditions that must be met to certify aggregate damages as a common issue.
The Court may make an order for an aggregate monetary award in respect of all or any part of a
defendant’s liability to class members or subclass members if:

(a) monetary relief is claimed on behalf of some or all class members or subclass
members,

(b) no questions of fact or law other than those relating to the assessment of
monetary relief remain to be determined in order to establish the amount of the
defendant’s monetary liability, and

(c) the aggregate or part of the defendant’s liability to some or all class members
or subclass members can, in the opinion of the Court, reasonably be determined
without proof by individual class members or subclass members.
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[136] The Ontario Court of Appeal in Fulawka v Bank of Nova Scotia, 2012 ONCA 443, 111
OR (3d) 346 clarified the approach to be taken to the equivalent Ontario provision (s 24(1) of the
Ontario Class Proceedings Act). It is appropriate to certify a common issue of entitlement to
aggregate damages only if the plaintiff establishes that the conditions in the statute are likely to
be satisfied. The first condition is satisfied here in that the Plaintiffs have claimed monetary relief
on behalf of some or all class members. 

[137] The second condition is that no questions of fact or law remain to be determined in order
to establish the amount of the defendant’s monetary liability, other than those relating to the
assessment of monetary relief. In other words, liability must be established on a class-wide basis
to create an entitlement to aggregate damages. This condition can be satisfied in one of two ways:
1) the defendant can concede liability to some or all class members or 2) the resolution of the
common issues is capable of determining the defendant’s liability to some or all class members:
Fulawka at para 121. Thus, unless the defendant concedes liability, the resolution of the common
issues must be capable of establishing the defendant’s monetary liability to at least some
members of the class. It is not enough that the resolution of the common issues could lead to
injunctive or declaratory relief in favour of the class: Fulawka at para 124. 

[138] The question of whether s 30(1)(b) can be satisfied requires parsing out the elements of
the cause of action that must be proven to establish the defendant’s monetary liability to some or
all of the class members. Such an assessment is impossible on the current record since the causes
of action and the common issues as a whole have not been clearly articulated. The s 30(1)(b)
condition cannot be met in this case.

[139] For the same reasons that the absence of a proposed methodology prevent the certification
of a common issue on the share depreciation theory, the Plaintiffs cannot satisfy the condition in
s 30(1)(b). It requires that the aggregate of the defendant’s liability can reasonably be determined
without proof by individual class members. The provision is directed at those situations where
monetary liability to some or all of the class is ascertainable on a global basis; it is available
where the quantum of damages could “reasonably” be calculated without proof by individual
class members. 

[140] In the case at bar, the absence of any methodology similarly prevents this court from
accepting aggregate damages as a common issue on this record. 

[141] I do accept, however, that in the circumstances it would have been appropriate to certify
punitive damages as a common issue. Punitive damages have been certified as a common issue in
class proceedings where the inquiry is founded on an examination of the defendant’s conduct and
is unrelated to the particular effect of that conduct on the plaintiff; in other words, when the
defendant’s conduct alone justifies such an award: Rumley v British Columbia, 2001 SCC 69,
[2001] 3 SCR 184 and Chalmers (Litigation Guardian of) v AMO Canada Co, 2010 BCCA 560,
13 BCLR (5 ) 37. The purpose of punitive damages is to punish a morally culpable defendant.th

Where the defendant’s conduct could be characterized as morally culpable regardless of the harm
caused to any particular claimant, then punitive damages can be a common issue: Rumley at para
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48. Certification of punitive damages cannot be used, however, to create a common issue where
the remainder of the claim lacks issues in common: Gariepy v Shell Oil Co (2002), 23 CPC (5 )th

360 (SCJ) at para 75. 

[142] Punitive damages can be considered only after other heads of damages have been
determined because “an award of punitive damages is rational ‘if, but only if’ compensatory
damages do not adequately achieve the objectives of retribution, deterrence and denunciation:”
Performance Industries Ltd v Sylvan Lake Gold & Tennis Club Ltd, 2002 SCC 19 at para 87,
[2002] 1 SCR 678. By necessity, the consideration of punitive damages in class proceedings
involves a bifurcated approach. The first question that is capable of being determined as a
common issue is whether the defendants’ conduct was sufficiently reprehensible or high-handed
to warrant punishment. The focus is on the defendant’s conduct and does not require a
consideration of the individual class members’ circumstances to determine whether the
defendants’ conduct is deserving of punishment. The second step requires an examination of the
effect of the defendant’s behaviour on the plaintiffs. The ultimate decision of whether punitive
damages should be awarded and in what quantum can be tried as a common issue following the
completion of any individual trials and quantification of compensatory damages: Chalmers at
para 31.

[143] A common issue focussing solely on the defendant’s conduct avoids duplication of fact-
finding and legal analysis, even though it does not establish liability for punitive damages or the
quantum of such damages. If the Court finds that the defendant’s conduct was not of such a
nature as to justify an award of punitive damages, this ends the inquiry. If, on the other hand,
there is a finding of ‘high-handed, malicious, arbitrary, or highly reprehensible misconduct that
departs to a marked degree from ordinary standards of decent behaviour’, the application of the
other Whiten factors could be addressed after the common issues trial.

[144] In Wright v United Parcel Service Canada Ltd, 2011 ONSC 5044 the entitlement to
punitive damages could be assessed in common because it focussed on UPS’s systemic practice
of charging an additional fee, not disclosing it in the waybill, and revealing it at the point of
delivery. The liability issues required the Court to assess UPS’s system and the reasons for the
additional fee. These allegations required the kind of fact-finding necessary to determine whether
punitive damages were justified. Punitive damages could be a common issue because it was a
necessary and substantial ingredient of every class members’ claim and was capable of being
decided on a common basis since it focussed on the systemic conduct of UPS applying to all
standard service customers. 

[145] Similarly, on the facts alleged here, the initial punitive damages inquiry relates to the
threshold question of Merrill’s systemic conduct: does Merrill’s conduct in acting against the
best interests of its clients (if so proven) merit an award of punitive damages? If the answer to
this question is yes, then the further common issue of entitlement to and quantum of punitive
damages can be certified but must wait for resolution until compensatory damages have been
awarded.
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[146] Although common issues need not be determinative of liability, they must move the
litigation forward. There is no doubt that there are factual questions in common in this case,
primarily related to Merrill’s alleged actions in improperly accumulating a concentration of ONC
and how it addressed the situation. The common issues identified would advance the litigation
and promote judicial economy and efficiency because individual investors would not be required
to relitigate the underlying facts. While punitive damages could be a common issue, there
remains the difficulty of establishing a breach of a common contractual duty that Merrill owed as
agent to form the foundation for the claim.

[147] Overall, I am unwilling to pick and choose the appropriate common issues for
certification from the Plaintiffs’ differing proposed lists; the common issues need to be more
clearly stated and adequately grounded in clear pleadings.

(D) Preferable Procedure

[148] Section 5(2) of the CPA sets out five factors the Court must consider in determining
whether a class action is the preferable procedure for the fair and efficient resolution of the
common issues: 

(a) whether questions of fact or law common to the prospective class members
predominate over any questions affecting only individual prospective class members; 

(b) whether a significant number of prospective class members have a valid interest in
individually controlling the prosecution of separate actions; 

(c) whether the class proceeding would involve claims that are or have been the subject of
any other proceedings;

(d) whether other means of resolving the claims are less practical or less efficient; and, 

(e) whether the administration of the class proceedings would create greater difficulties
than those likely to be experienced if relief were sought by other means.

[149] The Court is required to take a purposive approach to the interpretation of these factors,
testing them against the objectives of the CPA. The essence of the preferable procedure inquiry is
whether a class action represents a fair, efficient and manageable procedure that is preferable to
any alternative method of resolving the claims: Hollick at para 28. Furthermore, the Court must
determine whether proceeding as a class action advances the policy objectives of access to
justice, judicial economy, and behaviour modification: Hollick at para 27.

[150] The Plaintiffs contend that a class proceeding is the preferable procedure on the grounds
that their novel claim for global damages for share price depreciation cannot be assessed on an
individual basis. They submit that a class proceeding is the only option since an individualized
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assessment of each class members’ situation would make it impossible to properly and fully
quantify damages. 

[151] The Plaintiffs also argue that no single individual would have the financial capacity or
inclination to undertake the global assessment of damage caused by Merrill’s actions, particularly
since a large number of potential class members held only a small quantity of ONC shares.
Furthermore, individual actions would be unnecessarily duplicative and costly; the transactional
expenses in judicial time, court costs and legal and expert witness fees would overwhelm the
parties and the court. 

[152] Since the Defendant rejects the Plaintiffs’ share price depreciation theory of damages, it
argues that class proceedings are not the preferable procedure because the Court would have to
engage in a seemingly endless series of individualized inquiries in respect of each class member
and his or her ONC investment to determine whether the basic elements of liability have been
met. It argues that certification would spawn a proceeding that would be inefficient, unfair and
unmanageable for the parties and for the Court. The Defendant submits that the proposed class
proceeding would do little to serve judicial economy since any determination of factual issues
regarding whether Merrill breached duties owed to its clients will not avoid the onerous
requirement of perhaps thousands of individual examinations into the trading decisions of each
class member to determine whether the class member suffered a loss caused by Merrill’s alleged
wrongdoing. The Defendant suggests that AIL, as a significant investor in ONC, is in a position
to pursue an action against Merrill on its own account.

[153] Finally, the Defendant submits that certification would not advance the legislative goal of
behaviour modification. The Defendant argues that the investment industry is well-regulated and
that the regulatory regime has become even more rigorous since the time of the alleged
wrongdoing in 2000-2001. The Defendant points to cases in which the Courts concluded that
class proceedings were not necessary to achieve behaviour modification in heavily regulated
industries: Price v Panasonic Canada Inc (2002), 22 CPC (5 ) 379 (ONSC) at para 49 andth

Singer v Schering-Plough Canada Inc, 2010 ONSC 42 at para 207, 87 CPC (6 ) 276.th

(a) Whether the common issues predominate over the individual issues

[154] In the absence of a clear articulation of the common issues I am unable to conclude that
the common issues predominate over the individual issues. There is no doubt that there are many
factual questions regarding Merrill’s conduct that need to be established for all class members.
Yet without a clear articulation of what must be determined to establish liability and whether
such inquiries will be common or individual, and in the absence of evidence of a methodology to
assess class-wide causation and damage as common issues, it is impossible to find that the
common issues predominate. 

(b) Whether a significant number of individual members have a valid interest in
pursuing separate actions
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[155] The representative Plaintiffs and 11 other persons have come forward stating an interest
in pursuing litigation. Mr. Andriuk claims to have lost a fortune and the calculations provided by
Merrill suggest that the financial results of a successful suit would not be insignificant. Individual
claims would allow each plaintiff to put forward the specifics of his or her situation, in addition
to any share price depreciation damages that may be available. That said, the evidence does not
establish any basis on which to suggest that there is a significant number of individuals who seek
to bring separate actions.

(c) Whether any of the claims are or have been the subject of other proceedings

[156] This proceeding arose as a result of information discovered during Mr. Soost’s wrongful
dismissal trial. I am satisfied that there have not been any other actions in respect of the claims
advanced by the Plaintiffs.

(d) Whether other means of resolving the claims are less practical or less efficient

[157] There are a variety of alternate procedures for the resolution of group claims including
multiple separate actions, multiple actions consolidated and tried together, or a test case, which
could lead to further actions by those who choose to bring them if the test case is successful. The
currently interested persons could come together in a consolidated group action and seek joint
remedies such as punitive damages. The question here is whether these alternative procedures
would be less practical and less efficient than a class proceeding. It is closely connected to the
question of whether individual issues predominate. 

[158] The Plaintiffs argue that by virtue of the large number of potential claimants, it will be
difficult to do justice to any single individual without examining all of the relevant evidence. The
Defendant argues that the proposed class action is in fact an individual action. 

[159] The common fact findings that are part of class proceedings would be particularly useful
in binding the Defendant. The Defendant’s response to the use of evidence from Mr. Soost’s trial
suggests that it will seek to protect any evidentiary conclusions made in one action from use in
another. A definitive set of facts applicable to all potential Plaintiffs and to the Defendant would
make class proceedings more practical and more efficient than other means of resolving the
claim. 

[160] Yet in the absence of a clear articulation of this case as a whole and on the record, I am
unable to find that a class proceeding is the most practical and most efficient means of bringing
this claim forward.

(e) Whether the administration of the class proceedings would create undue
difficulty

[161] While the Plaintiffs’ overall claims are the type of claims that benefit from class
proceedings (in terms of resolving common factual issues that apply to a group, providing access
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to justice where individual losses may be small, and modifying the behaviour of wrongdoers), the
administration of this claim as a class proceeding would create undue difficulty for the Courts in
its current formulation. 

[162] I am unable to conclude that class proceedings are the preferable procedure on the current
record. 

(E) Adequate Representative Plaintiff

[163] Section 5(1)(e) sets out the three requirements for a representative plaintiff: 
(i) the proposed representative plaintiff must fairly and adequately represent the interests
of the class; 

(ii) the proposed representative plaintiff must have produced a plan for proceeding that
sets out a workable method of advancing the proceeding on behalf of the class and of
notifying class members of the proceeding; and 

(iii) there must be no conflict of interest in respect of the common issues between the
interests of the prospective representative plaintiff and the interests of other prospective
class members. 

(i) Fairly and Adequately Represent the Interests of the Class

[164] The representative plaintiff must have a claim that is a genuine representation of the
claims of the members of the class to be represented, although the representative plaintiff need
not share every characteristic or be typical of the class: Dutton at para 41. The two most
important considerations in determining whether a plaintiff is an appropriate representative are
whether there is a common interest with other class members and whether the representative
would ‘vigorously prosecute’ the claim: Bouchanskaia v Bayer Inc., 2003 BCSC 1306 at para
154. 

[165] The inquiry about whether the representative plaintiff adequately and appropriately
represents class members and potential conflicts of interest between the representative plaintiff
and class members is considered in relation to the proposed common issues. If differences
between the representative plaintiff and the proposed class do not impact the common issues then
they do not affect the representative plaintiff’s ability to adequately and fairly represent the class,
nor do they create a conflict of interest: Fakhri at para 75. 

[166] The proposed representative plaintiff also must be a genuine plaintiff with a real role to
play. The Courts look to the representative plaintiff’s motivation and ability to bear the costs
associated with the action. The courts will also consider the competence of the representative
plaintiff’s counsel: Dutton at para 41.
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[167] I accept that Mr. Andriuk has demonstrated a willingness to vigorously and capably
prosecute this claim on behalf of all class members, even encouraging counsel to widen the class
to incorporate more potential claimants; however, certain problems remain. First, Mr. Andriuk
does not have a personal cause of action against Merrill since he held his Merrill account through
his investment corporation, AIL. Without seeing the underlying contractual documents, he may
not meet his own proposed class definition as a client of Merrill.
[168] Yet Mr. Andriuk and AIL come forward together to be the representative Plaintiffs. In my
view, this works to overcome any criticism that Mr. Andriuk may not have had a personal
account at Merrill. While the courts normally are reluctant to pierce the corporate veil, in the case
at bar, the Plaintiffs themselves put both the individual and the corporation forward. I do not see
how having the personal liability of Mr. Andriuk in addition to that of AIL would prejudice
Merrill. 

[169] Second, AIL accrued a small gain in its ONC holding at Merrill but it suffered significant
“losses” in its ONC holdings elsewhere; these losses may not pass the legal tests for
foreseeability. Given its positive position at Merrill, AIL may not be the best representative
plaintiff for traditionally recognized losses, yet AIL also claims for share price depreciation
losses and may have suffered such losses at Merrill. 

[170] On balance the proposed representative Plaintiffs would be suitable to bring this action.

(ii) Workable Plan for Advancing the Proceeding and Providing Notice

[171] A plan for advancing the proceeding is intended to assist the judge in determining
whether the proceeding should be certified. It should help the judge decide whether the litigation
is manageable in its proposed form. The plan should have sufficient detail to reflect the
complexity of the litigation and should contain an outline of how the representative plaintiff and
counsel intend to proceed, and how common issues will be effectively and efficiently pursued.

[172] The necessary elements of a working plan were set out by Topolinski J in Paron v Alberta
(Environmental Protection), 2006 ABQB 375 at para 130, 402 AR 85:

(i) the steps that are going to be taken to identify necessary witnesses and to locate them
and gather their evidence;

(ii) the collection of relevant documents from members of the class as well as others;

(iii) the exchange and management of documents produced by all parties;

(iv) ongoing reporting to the class;

(v) mechanisms for responding to inquiries from class members;
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(vi) whether the discovery of individuals class members is likely and, if so, the intended
process for conducting those discoveries.

[173] The Plaintiffs submit that their proposed litigation plan is efficient, workable, fair,
comprehensive and manageable, although they admit that it is a work in progress. It proposes that
it will rely heavily upon the Defendant to provide client lists and contact information for the
purposes of giving notice of the proceeding to potential class members across the country. 

[174] The Defendant argues that the Plaintiffs’ litigation plan uses generic language providing
little more than a rough sketch of what any plaintiff’s certification materials would contain.
According to the Defendant, the Plaintiffs do not set out how they propose to advance this
lawsuit on behalf of this proposed class. 

[175] The Defendant highlights the following shortfalls in its brief:

(a) the Plan does not describe the means by which potential class members are to be
identified and given notice; instead, the Plaintiffs suggest that “[t]he Court should settle
the particulars of a Notice Programme giving Class members notice of resolution of the
common issues”;

(b) the opt-out form is inadequate in that it does not explain the claim, the consequences
of opting out, or the significance to non-residents of a certified Alberta class proceedings
which will bind them;

(c) the Plan does not explain how former Merrill clients who transferred their shares to
other brokerages will be contacted;

(d) the Plan does not address discovery in a meaningful fashion; how will relevant
documents be collected from class members, where and how will questioning be
conducted;

(e) the Plan is silent as to how the Plaintiffs intend to identify and collect evidence,
particularly the critical loss causation information;

(f) the Plan does not address how liability can be determined as a common issue;

(g) the Plan does not deal with the exchange of expert reports on the critical issue of loss
causation; and,

(h) the Plaintiffs have not addressed what other type of experts will be needed, why they
will be needed, how they will be identified, or how they will be retained.

[176] In MacDonald (Litigation guardian of) v Dufferin-Peel Catholic District School Board
(2000), 20 CPC (5 ) 345 (ONSC) at para 20 the Court denied certification in part due to theth
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absence of a workable litigation plan. In particular, the plaintiff’s plan failed to indicate how the
common issues could be separated from the individual issues for the purposes of examinations
for discovery and trial. I find that, akin to the situation in MacDonald, there are significant
individual issues here that prevent counsel from developing a realistic scheme. 

[177] Overall, I agree with the Defendant’s observations regarding the weaknesses in the
Plaintiffs’ litigation plan. It is inadequate and does not meet the requirements set out by
Topolinski J, although these inadequacies on their own would not have been sufficient to deny
certification. 

(iii) No Conflict of Interest

[178] The Plaintiffs submit that different circumstances do not represent a conflict of interest on
the common issues, nor do these different circumstances mean that the representative plaintiff
cannot adequately represent the class. 

[179] The Defendant points out that Mr. Andriuk and AIL are uniquely positioned because of
their close links with a number of financial advisors, including Mr. Andriuk’s son. The
Defendant suggests that the Plaintiffs’ close links with multiple financial advisors at Merrill
place them in an inherent conflict with the interests of the proposed class. I do not accept this
proposition, even recognizing that Mr. Andriuk’s son worked at Merrill and played some role in
his investment decisions and the holdings of AIL.

IX. Conclusion

[180]  The complexity of a case is not a reason to refuse certification as a class proceeding, but
it does mandate a clear articulation of the requisite components of certification. There is some
merit to the Plaintiffs’ assertions that it should be permitted to pursue Merrill in a class
proceeding for any actions taken in pursuit of its own interests ahead of those of its clients.
Nonetheless, I have reached the conclusion that the requirements for certification of a class
proceeding have not been met on the current record. 

Heard on the 22  and the 25  day of January 2013nd th

Dated at the City of Calgary, Alberta this 25  day of July 2013.th

S.L. Martin
J.C.Q.B.A.
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CERTIFICATION AND SUMMARY JUDGMENT  

 

[1] This case finds two canons of construction squaring off against each other: the last 

antecedent rule vs. the series qualifier rule. It also considers the contractual significance of an 

Oxford comma.  

[2] All of this is found in the annual indexing provision of a pension plan.   

I.  The double motion 

[3] The Plaintiff is a pensioner who worked for one of the Defendants. Each of the 

Defendants is a members of the Bell Canada corporate family. Like all other retired employees 

of the Defendants, the Plaintiff has a pension funded by his former employer and administered 

by Bell Canada.  

[4] The terms of the pension plan are set out in the Bell Canada Pension Plan, as restated 

May 1, 2013 (the “Plan”). Some version of the Plan has been in existence since 1919. Yearly 
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indexing for inflation (i.e. a cost of living increase) has been a part of the Plan’s terms since 

1977. 

[5] The claim issued by the Plaintiff is a proposed class action on behalf of all similarly 

situated Bell retirees. It alleges that in 2017, Bell Canada miscalculated the cost of living 

increase for all pensioners. The Plaintiff contends that this miscalculation, in turn, negatively 

impacts on the calculation of his and his fellow pensioners’ payments under the Plan for all years 

thereafter. 

[6] In this double motion, the Plaintiff seeks certification under s. 5(1) of the Class 

Proceedings Act, 1992, SO 1992, c 6 and summary judgment of their claim under Rule 20.01(1) 

of the Rules of Civil Procedure, RRO 1990, Reg 194. His counsel submit that Bell Canada’s 

error is self-evident as a matter of statutory interpretation and mathematics, and that the error can 

be corrected and compensated in damages. 

[7] The Defendants oppose both motions. Indeed, they argue that not only should both of the 

Plaintiff’s motions be dismissed, but that summary judgment dismissing the claim should be 

granted in their favour. Defendants’ counsel submit that Bell Canada’s pension calculations 

reflect an appropriate interpretation of the Plan, and that the mathematics employed in 

calculating the pension benefits is self-evidently correct.  

[8] Both sides agree that the affidavits and exhibits appended thereto comprise a sufficient 

record in which to grant summary judgment: Hryniak v Mauldin, [2014] 1 SCR 87, para 57. One 

way or another, the documentary evidence will suffice and there is no need to hear viva voce 

evidence or to conduct a full trial. 

II.  Certification 

[9] The Class Proceedings Act, 1992, SO 1992, c 6 (“CPA”), sets out the criteria for 

certification of the action as a class action as follows: 

5(1) The court shall certify a class proceeding on a motion under section 2, 3 or 4 

if, 

(a) the pleadings or the notice of application discloses a cause of action; 

(b) there is an identifiable class of two or more persons that would be 

represented by the representative plaintiff or defendant; 

(c) the claims or defences of the class members raise common issues; 

(d) a class proceeding would be the preferable procedure for the resolution 

of the common issues; and 

(e) there is a representative plaintiff or defendant who, 
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(i) would fairly and adequately represent the interests of the class, 

(ii) has produced a plan for the proceeding that sets out a workable 

method of advancing the proceeding on behalf of the class and of 

notifying class members of the proceeding, and 

(iii) does not have, on the common issues for the class, an interest 

in conflict with the interests of other class members.   

[10] This is an easy claim to certify.  

[11] Except for the cause of action requirement, the Plaintiff need only demonstrate that there 

is “some basis in fact” for each of the certification requirements: Pro-Sys Consultants Ltd. v 

Microsoft Corporation, [2013] 3 SCR 477, para 99.  “Thus the certification stage is decidedly 

not meant to be a test of the merits of the action…  Rather the certification stage focuses on 

the form of the action”: Hollick v Toronto (City), [2001] 3 SR 158, para 16.  The question in this 

part of the double motion is not whether the Plaintiff’s claim is legally sound, but whether it can 

proceed as a class action.  

[12] The causes of action pleaded are all feasible under the circumstances. The test to be 

applied here is the same as in a motion under Rule 21.01(b) of the Rules of Civil Procedure – 

that is, accepting the facts as pleaded as true, is there a cause or more than one cause of action 

that can be sustained in the Statement of Claim. The Plaintiff’s claim alleges causes of action in 

breach of contract, breach of trust, and breach of fiduciary duty, all arising out of calculation and 

‘rounding’ dispute in interpreting the Bell Canada pension plan.  

[13] The ingredients of each have been properly pleaded; and while the merits of the claims 

will be discussed below in the context of the summary judgment motion, these causes of action 

are well known legal bases for challenging a pension plan. Indeed, they have formed the basis of 

claims certified in similar cases on behalf of members of pension plans: see Mortson v Ontario 

Municipal Employees Retirement Board, [2004] OJ No 4338, para 37 (SCJ); Kranjcec v Ontario, 

2004] OJ No 1, para 51 (SCJ); McGee v London Life Insurance Co., [2008] OJ No 1760, para 18 

(SCJ). As Cullity J. put it in Caponi v Canada Life Assurance Co., [2009] OJ No 114, para 47: 

Numerous cases involving challenges to employers’ administration of pension 

and other employee benefits plans have been certified in the past. Typically, this 

has been held to be appropriate because of the existence of common questions of 

interpretation of plan documents, and common formulae and methodologies that 

determine and govern the rights of all, or some group of, participants in the plan 

and constitute most of the issues in dispute between the parties. 

[14] The requirement in s. 5(1)(b) of the CPA that there be an identifiable class of two or more 

persons is satisfied here, since the Bell Canada pensioners and their dependents are all subject to 

the same Plan. The class is defined by counsel for the Plaintiff as: 
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All persons, wherever resident, who are or were members under the Bell Canada 

Pension Plan, or otherwise entitled to benefits under the Plan, and who were 

entitled to receive indexed pension payments pursuant to section 8.7 of the Plan as 

of January 1, 2017, together with the spouses, estates, heirs, beneficiaries, and 

representatives of any of the above who has died. 

[15] The s. 5(1)(c ) requirement of common issues is also a straightforward one here. The 

issues are broken down into two common questions for each of the causes of action, plus two 

questions going to damages.  

[16] The breach of contract questions are: 

1.  Did the Defendants owe a contractual obligation to provide pension indexation 

under the Plan? If so, what amount of pension indexation ought to have been 

applied and provided in respect of the year 2017? 

2.  Did the Defendants breach their contractual obligations? 

[17] These questions are capable of common resolution. There is only one pension plan that 

applies to all class members. Whether the Plan gives rise to a contractual obligation to all 

members, and how that Plan is to be interpreted under the circumstances, are issues that must be 

determined for every class member. The determination of the amount of pension indexation for 

2017 applies on an equal basis to all class members. 

[18] The breach of trust questions are: 

3.  Does Bell Canada, as administrator of the Plan, owe a duty as a trustee to the 

class? 

4.  If so, did Bell Canada breach its duty as a trustee? 

[19] The breach of fiduciary duty questions are: 

5.  Did Bell Canada, as administrator of the Plan, owe a fiduciary duty to the 

class? 

6.  If so, did Bell Canada breach its fiduciary duty? 

[20] The duties of a trustee to the class and the duties of a fiduciary to the class are closely 

related questions that apply across the proposed class. They raise issues of law more than issues 

of fact, and are capable of resolution on a common basis, without any need for individual 

inquiries.  

[21] The damages questions are: 
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7.  If one or more of the above common issues are answered affirmatively, can the 

amount of damages payable by the Defendants be determined on an aggregate 

basis? If so, in what amount? 

[22] Counsel for the Defendants do not dispute that damages here can be calculated in the 

aggregate for the entire class. Rather, they dispute the amount. There is also a live dispute 

between the parties as to whether damages can be calculated on the basis of missed past pension 

payments alone, or in the basis of the total present value of the loss sustained into the future. 

These questions apply across the proposed class, and qualify as common issues. 

[23] As for the s. 5(1)(d) requirement that a class proceeding be the “preferable procedure for 

the resolution of the common issues”, counsel for the Defendants submits that it is not 

preferable. Rather, they contend that the Plaintiff ought to be required to bring the identical case 

as a one-off ‘test case’ rather than on behalf of the entire class. Frankly, I do not see any merit in 

this submission.  

[24] It is obvious that here, as in all class proceedings, judicial economy will be enhanced by 

answering the common issues once and for all members of the Bell pension plan: Caponi, para 

48. In addition, if Bell were to be found to be miscalculating the payments under the Plan, it will 

be compelled by virtue of this being a class action to changes its method of calculation for all 

pensioners. This type of behaviour modification is equally a goal of the CPA: Caponi, para 48; 

Mortson, paras 77-79; Hollick, para 35. 

[25] Moreover, the amount at stake for each class member here is relatively modest. Plaintiff’s 

counsel estimates that on average each class member will earn $3,909 if the claim is successful. 

Furthermore, the class is a vulnerable group of retirees. As Plaintiff’s counsel put it in their 

factum, “It is not feasible, economical or fair to require 35,000 individual proceedings to 

determine the same issue.”  

[26] While counsel for the Defendant says that a test case would accomplish the same thing, 

and that the Defendants would apply the result of the test case to other analogous cases, there is 

no guarantee of that. As indicated by Sharpe J. in Bywater v Toronto Transit Commission, [1998] 

OJ No 4913, para 14 (Gen Div), “Without a certification order from this court no public 

statement by the defendant, and no admission in its defence to the nominal plaintiff, binds the 

defendant in respect of the members of the proposed class.” In any case, that does not undermine 

the fact that the requirements of s. 5(1) of the CPA have been met here. The same commonality 

that makes this an appropriate test case in the Defendants’ mind makes it an appropriate class 

action: Heyde v Theberge Developments Limited, 2017 ONSC 1574, para 88. 

[27] Counsel for the Defendants also suggests that it would be preferable for this matter to be 

brought before the Office of the Superintendent of Financial Institutions Canada, the federal 

regulator of pension plans, for determination. There is, however, no evidentiary basis to support 

the contention that a regulatory proceeding would be a preferable procedure. In any case, the 

Supreme Court of Canada has indicated that if “the defendant relies on a specific non-litigation 

alternative, he or she has an evidentiary burden to raise it”: AIC Limited v Fischer, [2013] 3 SCR 
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949, para 49. In the absence of any evidence to the length of time, difficulty or ease of 

enforcement, procedures that need to be completed, etc. with respect to the proposed regulatory 

proceeding, I cannot accept a contention that the federal regulator represents a procedure that is 

preferable to a class action.  

[28] In the context of this case, where the merits will be determined in a summary judgment 

motion argued at the same time as certification, there is little to be accomplished in choosing an 

alternative procedure. The goals of judicial economy and access to justice will be forwarded here 

in the most efficient way possible. Neither a one-off test case nor a regulatory proceeding will 

accomplish those goals in as effective a manner. 

[29] Finally, the requirements of s. 5(1)(e) of the CPA are readily satisfied here. The Plaintiff 

is a pensioner himself, is fully engaged in the litigation and able to instruct counsel, has no 

conflict of interest with other class members or with the class as a whole, and has a workable 

litigation plan. 

[30] The requirements of s. 5(1) of the CPA are satisfied here. There is no reason not to certify 

this action as a class proceeding. 

III.  Summary judgment 

[31] The summary judgment portion of this proceeding is the more contentious part. Each side 

is of the view that the case is entirely and unambiguously in their favour, and that there is no 

issue in need of a trial. Since the action will be simultaneously certified as a class proceeding, the 

upshot of this is that one way or another the summary judgment motion will determine the matter 

for the entire class.  

[32] As outlined above, the common issues reflect the three substantive causes of action 

pleaded by the Plaintiff: breach of contract, breach of trust, and breach of fiduciary duties. Each, 

of course, has its own legal criteria set out in a history of case law and statutory provisions. 

Counsel for the Plaintiff explain that all of the class members are retirees and former employees 

of one or another of the Defendants, and each has a contractual entitlement from his or her 

employer for the pension benefits as set out in the Plan. Plaintiffs’ counsel also submit that the 

relationship is such as to impose fiduciary duties on the Defendants, and that the pension funds 

are in effect held in trust for the Plaintiff and class members 

[33] Counsel for the Defendants concede that the Plan amounts to a contract and imposes 

fiduciary duties on Bell Canada as its administrator. They further submit that whatever 

obligations are owed to retirees are owed by Bell Canada as administrator of the Plan, and that 

the other members of the Bell family have fulfilled their duty as former employer of the class 

members by establishing and including those class members in the Plan. The rest, they say, is up 

to Bell Canada as administrator, and does not involve the other Defendants. Defendants’ counsel 

is also of the view that the allegation of breach of trust is inapplicable to the relationships in 

issue. They submit that, “[i]f there is no express or implied declaration of trust, then the pension 

plan will be governed by the terms of the plan”: Burke v Hudson’s Bay Co., [2010] 2 SCR 273, 

para 48. 
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[34] In any case, each of the causes of action is premised here on a single interpretive dispute 

under the Plan. This controversy is centred on the calculation of the amount of pension 

indexation that ought to have been applied for 2017 and subsequent years. It is that dispute over 

interpretation of the indexation clause that forms the lynchpin for each of the cause of action and 

all of the common issues.  

 a)  Index calculation under the Plan 

[35] In 2017, Bell Canada calculated and reported a 1% indexing increase in pension 

payments for retirees under the Plan. The Plaintiff has worked out a calculation that would have 

seen a 2% increase in Plan payments for 2017.  

[36] That arithmetical difference, in turn, revolves around the interpretation of two clauses in 

the Plan. First, the Pension Index, representing the rate of inflation in Canada the prior year is 

calculated in accordance with the direction contained in s. 1.29 of the Plan. Then, as a second 

step, that figure is compared with the previous year’s figure in order to determine the annual 

percentage increase for the year.  

[37] The parties are in agreement as to how that calculation is to be performed. In fact, they 

agree that for 2017 the percentage increase over the previous year was 1.49371%. What they 

disagree on is how to round off that number. Statistics Canada, in publishing its Consumer Price 

Index (“CPI”) inflation rate for the year, rounded it off to one decimal place, resulting in a 

percentage increase of 1.5%. Counsel for the Plaintiff submit that this is the correct figure and is 

precisely how s. 1.29 mandates the calculation as based on the CPI rate. 

[38] Bell Canada, on the other hand, rounded it off to two decimal places, resulting in a 

percentage increase of 1.49%. In doing so, it invoked the language of s. 8.7(iv) of the Plan, 

which provides that, “All percentage increases shall be rounded to the nearest 2 decimal 

points…” Counsel for the Defendants submit that this is the correct methodology taking the 

language of the Plan as a whole into account. 

[39] Each then rounded to a whole number as mandated by s. 8.7 of the Plan, and in doing so 

each employed the usual understanding that figures of .5 and above get rounded up to the nearest 

whole number, while figures below .5 get rounded down to the nearest whole number. 

Accordingly, the Plaintiff, using the CPI figure referenced in s. 1.29 of the Plan, would have 

required an increase of 2% for the 2017 pension payments, while Bell, using its own figure in 

accordance with the direction in s. 8.7(iv) of the Plan, implemented an increase of 1% for the 

2017 pension payments.  

[40] In the result, the parties are a percentage point off of each other’s calculation. That 1% 

difference is, of course, crucial to the 2017 payment calculation for retirees. But it will also 

reverberate through time, since each year’s calculation is premised on an increase from the 

previous year. 

 b)  The interpretation debate 
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[41] The calculation difference between the parties turns on whether Bell as manager of the 

Plan is to independently determine the annual percentage increase for the pensioners taking 

account of the directions otherwise set out in the Plan, or whether Bell is to apply the annual 

percentage increase as determined by Statistics Canada in the given year. The Plaintiff states that 

this is answered by the specific wording of s. 1.29 of the Plan: 

s. 1.29  ‘Pension Index’ means the annual percentage increase of the Consumer 

Price Index, as determined by Statistics Canada, during the period of November 1 

to October 31 immediately preceding the date of the pension increase.  

[42]   As both sets of counsel point out, the proper interpretation of this provision depends on 

the importance one ascribes to the comma after the words “Consumer Price Index”.  

[43] This, of course, may seem an odd, or perhaps an excessively minute detail to be 

determinative of a case that impacts on some 35,000 pensioners of the Bell Canada corporate 

family. As the British Columbia Court of Appeal commented in Adam v Insurance Corporation 

of BC, 2018 BCCA 482, para 40, “Canadian courts are ‘rightly cautious of attaching too much 

significance to a single punctuation mark’”. Indeed, the BC court went on to suggest that in 

today’s “less rigid” written language, searching for the meaning of the diminutive grammatical 

indicator may be a pointless exercise: Ibid., para 41. As one legal blogger has observed with 

respect to another high profile debate over the use of commas between words in a series, “Even 

for lawyers the dispute was a painfully technical one”: Even Lee, “Opinion analysis: Battle of 

statutory interpretation canons ends in defeat for convicted sex offender”, SCOTUSblog (March 

1, 2016) <https://www.scotusblog.com/2016/03/opinion-analysis-battle-of-statutory-

interpretation-canons-ends-in-defeat-for-convicted-sex-offender/> 

[44] The Nova Scotia Supreme Court, on the other hand, has quoted approvingly from Pierre 

André Coté, Interpretation of Legislation in Canada (2
nd

 edn), p. 63, to the effect that, 

“Punctuation, particularly the comma, is essential to written communication, and judges cannot 

totally ignore it”: Bell v Canada (Attorney General), [2001] NSJ No 303, para 33.  Grammar and 

language interpretation texts tend to suggest, correctly, that where usages are standardized, 

punctuation marks, including the humble comma, can signal a significant modification of how 

one reads a series of nouns in a list: Ruth Sullivan, Driedger On the Construction of Statute (3
rd

 

edn), p. 277.  

[45] Despite its frequent use in clarifying the point of a sentence, “the comma has earned its 

notoriety as a troublemaker”: Hamilton v Nerbas, 2008 ABQB 674, para 1. Efforts to base 

decisions strictly on its presence or absence in a sentence in a contract or legislative provision 

have proved fruitless, as that type of grammarian analysis ignores both policy and textual 

context. In one renowned case, the Canadian Radio and Television Commission reversed itself in 

a sequence of rulings, first determining that the presence of a comma in the English version of a 

contract clarified the effective date of the contract and then deciding that the absence of a comma 

in the French version clarified an altogether different effective date: Telecom Decision 

CRTC 2006-45 (July 28, 2006); Hamilton, paras 13-14. The comma, it would seem, can mean 

everything or nothing in a sentence, statutory provision, or contractual clause.  
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[46] When it comes to its use in demarcating items in a list, the comma is as important, and 

enigmatic, as can be. The renowned Strunck & White style guide instructs: “In a series of three 

or more terms with a single conjunction, use a comma after each term except the last”: W. 

Strunk, Jr. & E.B. White, The Elements of Style (4
th

 edn, 2000), p. 2. By contrast, both the 

Associated Press Stylebook (2015) and the Canadian Press’ The Canadian Style: A Guide to 

Writing and Editing (1997) advise against it as a general rule. Perhaps the most that can be said 

as a matter of grammar and punctuation is that “Commas are used to separate items in a list or 

sequence… Usage varies as to the inclusion of a comma before and in the last item”: Tom 

McArthus, “Comma”, in: Concise Oxford Companion to the English Language (1998). 

[47] Despite their physically small stature, commas have created controversy in important 

places. Nowhere has this been more obvious than in legislation containing a sequence of items 

separated by commas and followed by a modifier phrase. In those instances, the question of 

interpretation is whether the phrase at the end of the list modifies only the last item in the 

sequence or the entire series of items. This, of course, will depend on how the list is read and, 

potentially, where the commas are placed – with special attention being paid to the final comma 

and whether or not it immediately precedes the final modifying clause.   

[48] In Lockhart v United States, 136 S. Ct. 958 (2016), the absence of a comma before the 

modifier coming after a list of offences in a U.S. criminal statute led to the imposition of a 

minimum 10-year sentence by the U.S. Supreme Court, overturning the alternate reading of the 

statute and more lenient sentencing that had been imposed by the Second Circuit Court of 

Appeal in New York. The provision imposed a mandatory minimum on anyone convicted of 

possessing child pornography who had “a prior conviction…relating to aggravated sexual abuse, 

sexual abuse, or abusive sexual conduct involving a minor or ward.” The defendant had a prior 

conviction for sexual abuse of his adult girlfriend, and argued successfully in the Second Circuit 

that the phrase “minor or ward” applies to each of the three offences that precede it and so the 

provision as a whole did not apply to him. Justice Sotomayor reversed, reasoning that the 

defendant had committed “sexual abuse”, not “abusive sexual conduct” which was the last 

offence in the sequence and was the only one qualified by “of a minor or ward”, there being no 

comma separating the two phrases. Thus, the defendant fell squarely within the mandatory 

minimum sentence. As she put it, “A timeworn textual canon” – the last antecedent rule – “is 

confirmed by the structure and internal logic of the statutory scheme”: Ibid., 959. 

[49] I describe a U.S. case not because it is applicable here, but simply to illustrate how a 

textual argument works, and how the nuances of text and grammar can create diametrically 

opposed meanings. Albeit in a vastly different context, a similar textual argument is made by 

Plaintiff’s counsel in the case at bar.  

[50] Section 1.29 of the Plan raises a classic comma question. The so-called Pension Index, or 

measurement of the cost-of-living increase built into the pension, must be calculated every year. 

As administrator, Bell Canada must apply “the annual percentage increase of the Consumer Price 

Index, as determined by Statistics Canada, during the [previous year].”  
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[51] The section contains a list of two items – the annual percentage and the CPI – followed 

by a modifier “as determined by Statistics Canada”. There is no comma between the items in the 

list since there are only two of them, but there is a comma immediately preceding the clause that 

constitutes the modifier. What can one make of this grammatical structure? To put it another 

way, what is it that Statistics Canada must determine – is it the Consumer Price Index alone, or is 

it the CPI together with the annual percentage increase in the CPI? 

[52] Counsel for the Plaintiff argues that, “A comma before the qualifying words ordinarily 

indicates that they are meant to apply to all antecedents while the absence of a comma indicates 

that they are meant to apply to the last antecedent alone”: Sullivan, supra, p. 277. This is the 

mirror image of the same “timeworn textual canon” that Jusice Sotomayer invoked in Lockhart. 

The ‘last antecedent rule’ holds that the modifier “as determined by Statistics Canada” would 

apply only to the last item in the preceding sequence if there were no comma preceding it.  

[53] Since there is a comma preceding the modifier, the opposite of the last antecedent rule – 

often dubbed the ‘series qualifying rule’ – is applied. In such instances, “When there is a 

straightforward, parallel construction that involves all nouns or verbs in a series,” a modifier that 

comes at the end of the list with a comma separating it from the list, “normally applies to the 

entire series”: A. Scalia & B. Garner, Reading Law: The Interpretation of Legal Texts (2012), p. 

147. Thus, the Plaintiff contends, the modifier “as determined by Statistics Canada” qualifies 

both items in the preceding series of items – i.e. the CPI and the annual percentage increase – 

and not just the last antecedent – i.e. the CPI alone.  

[54] Counsel for the Plaintiff argues that this interpretation is bolstered by the contra 

proferentem rule, since the Plan was drafted by Bell Canada and not by any of the class 

members. They state that, “It is a basic principle of contractual interpretation that a provision that 

is ambiguous or capable of more than one reasonable interpretation shall be interpreted against 

its drafter”: O’Neill v General Motors of Canada, 2013 ONSC 4654, para 69. They also invoke 

the inherent vulnerability of the class members engaged in employment litigation against their 

employer, and submit that, “in the absence of ‘clear language mandating some other result,’ 

employment contracts are interpreted so as to protect employees”: Ibid., para 72, citing Wallace 

v United Grain Growers Ltd., [1997] 3 SCR 701, para 91. 

[55] For their part, counsel for the Defendants point out that in statutory interpretation, “The 

‘last antecedent doctrine’ does not apply where it is rebutted by the context of the statute or by a 

reading of the statute as a whole”: Adams, supra, para 37. The same, they say, applies to its 

opposite, the series qualifier rule. They submit that in modern interpretation cases, “[r]esort is 

made to the entire document so as to ensure that the interpretation of a particular term is 

contextual”: Dinney v Great-West Life Assurance Co., 2009 MBCA 29, para 58. With respect to 

the interpretation of s. 1.29 of the Plan, they state that, “The meaning of a particular clause 

should be considered in conjunction with other relevant clauses”: Ibid., para 61. 

[56] The context that the Defendants have in mind is s. 8.7 of the Plan. That section sets out 

the way in which the annual indexation is to be calculated once the Pension Index is arrived at 

under s. 1.29. For pensioners aged 65 and older – the vast majority of class members, with the 
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exception of only those in their first fraction of a year as pensioners – s. 8.7(ii)(a) provides that 

the rate of indexation is the greater of  

a)  the Pension Index calculated under s. 1.29, rounded to the nearest whole 

number as required by s. 87(iv), up to a maximum of 2% as stipulated in s. 8.7(i), 

and 

b)  60% of the Pension Index rounded to two decimal places under s. 8.7(ii) to a 

maximum of 4% under s. 8.7 (ii)(a). 

[57] As already indicated, Bell calculated that the adjusted Pension Index for 2017 was 1%. 

This was then compared with a figure equal to 60% of the pension Index of 1.49 (=0.89622%) 

and rounded to two decimal places (=0.90%). Accordingly, the greater figure of 1% was used for 

pensioners such as the Plaintiff who are 65 and over.  

[58] For those few pensioners under 65, the rate of indexation is stipulated in s. 8.7(iv) as 

100% of the Pension Index for the year rounded to the nearest whole number, to a maximum of 

2% under s. 8.7(i). Since the 2017 Pension Index came to 1%, the rate employed by Bell for the 

under 65 pensioners was also 1%.  

[59] The Defendants adduced an affidavit by Robert Marchessault, the Director of Pension 

and Actuarial Services for Bell Canada Enterprises, who went through the calculations for the 

benefit of the court record. One interesting observation made by Mr. Marchessault is that the 

calculation required under s. 8.7(ii)(a) for arriving at the annual indexation for pensioners aged 

65 and older – i.e. 60% of the Pension Index for the year – will never yield more than a two 

decimal place figure if you use only a one decimal place annual increase as Statistics Canada 

(and the Plaintiff) does. Mr. Marchessault states that it is “mathematically impossible” to go to 

three or more decimal places when calculating 60% of a one decimal place percentage.  

[60] There is no evidence that contradicts this statement of mathematical fact. 

[61] Thus, an approach using the Statistics Canada one-decimal rounding of the CPI rate, 

would eliminate the need for any further rounding as set out in s. 8.7(ii). It would also render 

meaningless the provision in s. 8.7(iv) that all rounding be to two decimal places. 

[62] On the other hand, if you take the CPI rate as calculated by Statistics Canada and round it 

to two decimal places to arrive at the annual Pension Index, and then plug this figure into the 

60% calculation in s. 8.7(ii)(a), the scheme makes more sense. As Mr. Marchessault explains, 

you will then most often arrive at an outcome of three decimal places, and will have to round it 

down to two decimal places under s. 8.7(iv). This approach is the only one that gives s. 8.7(iv) 

any real meaning. 

[63] Counsel for the Defendants submits that, “The court should strive to give meaning to the 

agreement and ‘reject an interpretation that would render one of its terms ineffective’”: Scanlon v 

Castlepoint Development Corp. (1992), 11 OR (3d) 744, para 88, quoting National Trust Co. v 

Mead, [1990] 2 SCR 410, 425. It is hard to argue against this logic.  
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[64] Regardless of the existence of general policies favouring employees/pensioners and 

doctrines of contract interpretation favouring the non-drafting party, there is no rule of 

interpretation that would implement a version of the Plan that renders it partly meaningless. A 

contract like the Plan cannot be interpreted so as “to effectively gut a key aspect of the 

[calculation] process”: Tercon Contractors Ltd. v British Columbia (Transportation and 

Highways), [2010] 1 SCR 69, para 72. 

[65] Section 8.7 of the Plan is a precisely drafted, mathematically crafted section that is 

dependent on rounding being part and parcel of the calculations it prescribes. It is not possible to 

surmise that the drafters of the Plan went to all of that trouble and detail only to have the entire 

exercise rendered meaningless by a deferral to Statistics Canada’s method of rounding when 

doing the initial Pension Index calculation under s. 1.29 of the Pan. 

[66] I do not read the words of s. l.29 as reflecting a modifying rule for the series of two items 

that come before it. It was not intended to apply the Statistics Canada rounding methodology to 

the calculation of the annual percentage increase in the Consumer Price Index.  

[67] Statistics Canada may take a one-decimal place approach to rounding in comparing one 

year’s CPI to the previous year’s, but it does so for its own purposes and for a different audience. 

That exercise is unrelated to the calculation by Bell of the Pension Index under the Plan.  

[68] The Plan calls for Bell to take the CPI calculated by Statistics Canada and then for Bell to 

figure out the annual percentage increase over the previous year by a method compatible with the 

Plan overall. That means that it must be done by rounding the annual percentage increase to two 

decimal places, not one. That is the only way to make sense of the combination of s.1.29 and s. 

8.7 of the Plan.  

[69] I do not know why s. 1.29 is phrased in the awkward way that it is. I certainly do not 

know why a comma had to be inserted before the modifying phrase “as determined by Statistics 

Canada”. It was not necessary, since that modifier applies only to the CPI which is the last 

antecedent before the modifying clause. It was likely punctuated that way unconsciously; I do 

not believe it was a legally induced comma. 

IV.  The common issues 

[70]  The Defendants did owe contractual and fiduciary duties to the Plaintiff and all class 

members. They did not, however, breach those duties. It is not necessary to determine whether 

Bell or any of the Defendants owed a duty as trustee to the Plaintiff and all class members, as in 

any case the Plaintiff and the class received precisely what the Plan called for them to receive.  

[71] The calculation of the 2017 annual percentage increase as required by s. 1.29 of the Plan 

was done correctly by Bell. The Plaintiff and class have received the correct pension payments. 

[72] Since there is no breach of any duty owed by the Defendants to the Plaintiff and the class, 

the damages question is moot. 
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V.  Disposition 

[73] The action is certified as a class proceeding under s. 5(1) of the CPA. The class is as 

described in paragraph 14 above. 

[74] Summary judgment is granted to the Defendants. The action, now certified, is dismissed. 

[75] The parties may make written submissions as to costs. I would ask that Defendants’ 

counsel provide me with written submissions of no more than 3 pages and a Bill of Costs within 

2 weeks of today’s date. I would likewise ask that Plaintiff’s counsel provide me with written 

submissions of no more than 3 pages and a Bill of Costs within 2 weeks thereafter. 

 
 
 
 

 
          Morgan J. 

Date: August 12, 2019 
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                              Proceeding Under the Class Proceedings Act, 1992 
 
                                              REASONS FOR DECISION  

 
CULLITY J.: 
 
 
[1]      This proceeding was commenced under the Class Proceedings Act, 1992, S.O. 1992, c. 6 
("CPA") by a notice of action issued on August 30, 2007. The Plaintiff's claims, as set out in the 
statement of claim filed on September 27, 2007, relate to the partial wind-up of the Canada Life 
Canadian Supplemental Pension Plan (the "Plan") established to provide supplemental retirement 
benefits for former employees of the Defendant, The Canada Life Assurance Company (the 
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"Company”). The individual Defendants are the Trustees of the fund established to provide the 
benefits. 

[2]      As a consequence of the partial wind-up, the Plaintiff, and other deferred vested 
participants in the Plan (collectively the "Class") received lump-sum payments that purportedly 
represented the commuted value of the recurring benefits to which they would otherwise have 
become entitled under the Plan. The wind-up did not affect members of the plan who were 
already receiving the supplemental payments, or those who continued to be employed by the 
Company. The Plaintiff claims that the Defendants were not entitled to effect the partial wind-up 
and that by doing so without prior notice they breached contractual, trust and fiduciary duties 
owed to him and the other deferred vested participants. In the alternative, he claims that the 
amounts received by him and the other Class members were not properly determined in 
accordance with the provisions of the Plan. He claims to have suffered a significant financial loss 
by reason of the substitution of the lump sum for his entitlement to receive the supplemental 
benefits in the future.  Declarations and damages for breach of contract, breach of fiduciary duty 
and breach of trust are claimed against the Defendants.  

[3]      The Plaintiff has now moved for an order certifying the proceeding under the CPA, and 
appointing him to represent the Class for the purpose of the litigation.  

The Plaintiff  

[4]      Mr Caponi was employed by the Company from September 1970 until August 31, 1992. 
He became a member of the Plan in 1983 and a deferred vested participant when he ceased to be 
employed by the Company. He continued to be such on January 31, 2005, the date on which the 
partial wind-up purportedly took effect. Although he received a commuted value payment in 
excess of $1.1 million, he has been advised that the loss he has suffered as a result of the 
Defendants’ alleged breaches of duty would be in excess of an additional amount of $780,000. 

[5]      Mr Caponi reached retirement age on December 19, 2005. In his affidavit sworn in 
support of certification, he states that if he had received prior notice of the intention to effect the 
partial wind-up, he would have exercised a right to elect an earlier retirement date so that he 
would have been excluded from the wind-up. 

The Plan 

[6]      The benefits under the Plan were intended to supplement those permitted by provisions of 
the Income Tax Act (Canada) to be paid out of the Company's registered pension plan. The total 
amount of the benefits each participant would receive was determined under the provisions of the 
registered plan, and, prior to 2001, the difference between that amount and the capped amount 
determined under the Income Tax Act was provided by the Company from its funds as, and 
when, they were required. No formal Plan text existed and the information with respect to the 
benefits that would be payable under the Plan was provided to participants in annual statements 
provided by the Company.  
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[7]      The annual statement received by Mr Caponi for the year ending December 31, 1991 
contained the following statement: 

 

Maximum Pension  
 
The amount of benefit that can be paid out of the pension plan (s) is limited by the 
Department of National Revenue requirements. This maximum is expected to be 
exceeded in your case. The benefits shown in the above table have been 
calculated without taking into account of the DNR limitations. When your 
retirement income becomes payable, an amount up to the then permissible 
maximum will be payable under the pension plan (s). The excess will be payable 
from the Canada Life funds and are subject to certain forfeitability conditions 
which will be established before your normal retirement date.  

 

[8]      As of January 1, 2001 a Plan text was drawn up and a trust fund established to hold funds 
contributed by the Company for the purposes of the Plan. Copies of the Plan text and the Trust 
Deed with the Trustees were not provided to Mr Caponi but, in a memorandum of February 14, 
2001, he was informed that, in addition to the registered pension plan, the Company had set up 

a Retirement Compensation Arrangement (RCA) which provides for a funded 
trust for the Supplemental Pension Plan. In this way, both pension commitments 
are funded and secured by trusts.  

 

[9]      The original Trustees were replaced by the present Trustees in 2003. They are senior or 
retired officers or employees of the Company. 

[10]      Until 2005, Mr Caponi continued to receive annual statements in terms similar to those 
that had been issued by the Company prior to 2001. In November 2005, he received a letter from 
a Vice-President of the Company informing him that, earlier in the year, it had decided to wind 
up the Plan in respect of deferred vested participants and that, as such, he would receive a lump-
sum payment in lieu of any future pension payments under the Plan. The letter stated that such a 
wind-up was contemplated under the terms of the Plan. It appears that, at some time in 2005, the 
Company had amended the Plan text to permit partial wind-ups and had then purported to 
exercise the power of amendment to effect the wind-up retroactively to January 31, 2005.  

[11]      Mr Caponi has sworn that he believes that the annual statements and the communications 
that described the terms of the Plan, and its wind-up, were also made to other members of the 
Class, and that no explanatory booklet or summary of the terms of the Plan text or Trust Deed 
was provided to them. He has sworn that he first received copies of these documents from his 
counsel and that, based on their information, he believes they were not generally accessible to 
the Class members. There is no evidence to the contrary and no evidence of any other relevant 
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communications by the Company to him or any other members of the Class about the terms of 
the Plan except that – unlike Mr Caponi - some members received notice of the wind-up in 
September 2005 rather than in November of that year. 

 
 
Other Evidence  
 
[12]      Apart from that provided in Mr Caponi's affidavit, the evidence in this motion consisted 
of the views of two Fellows of the Society of Actuaries and the Canadian Institute of Actuaries. 
In the affidavit of Mr Marcus A. Robertson that was delivered by the Plaintiff, opinions are 
expressed on the methodology used by the Company to calculate the amounts payable from the 
Plan pursuant to the partial wind-up, and that which, in Mr Robertson’s opinion, should have 
been – but was not - employed. In the submission of counsel for the Plaintiff, this evidence was 
applicable for the purpose of assessing damages if the Defendants are found to have breached 
contractual and fiduciary duties by purporting to effect the partial wind-up, and, in the alternative 
– in the event that the wind-up was authorized – for the purpose of assessing damages flowing 
from the manner in which the wind-up was implemented.   

[13]      The affidavit of Mr Hrvoje Lakota that was delivered on behalf of the Defendants is 
premised on an assumption that the wind-up provisions inserted in the Plan text in 2005 are to be 
ignored. On that basis, it contains opinions on the various factors and personal attributes that 
could be relevant from an actuarial standpoint in the calculation of a lump sum payment that 
would "recognise the after-tax monthly pension [a participant] would have received from the 
Plan in the absence of a partial wind-up".  

[14]      In providing his opinion, Mr Lakota makes no comments on the adequacy of the 
methodology contemplated by the Plan text, as amended, or that employed by the Company, and 
he expresses neither agreement, nor disagreement, with the views of Mr Robertson. It follows 
that - while his opinions may be relevant to the calculation of damages in the event that the wind-
up was itself a breach of contractual or fiduciary duties - his evidence does not directly address 
the Plaintiff's alternative claim that the wind-up was not properly implemented in accordance 
with the amended Plan text. This more narrow focus of his evidence is consistent with the 
submissions of Mr Galway that the requirements in section 5 (1) of the CPA relating to the 
common issues (section 5 (1) (c)) and the preferable procedure (section 5 (1) (d)) are not 
satisfied. As I will explain, however, the lack of any evidence challenging the commonality of 
the alternative claim makes the Defendants' challenge to the proposed common issues relating to 
that claim very much dependent on an argument that those issues cannot be set down for trial in 
the alternative unless – which their counsel dispute – an issue relating to the validity of the wind-
up has commonality. 

Certification  

[15]      The Defendants oppose certification principally on the grounds that the requirements 
relating to the common issues and the preferable procedure are not satisfied. On these 
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requirements, Mr Field adopted and supported the submissions of Mr Galway for the Company. 
Mr Galway did not challenge the submissions of counsel for the Plaintiff that the statement of 
claim discloses a cause of action against the Company (section 5 (1) (a)), and that there is an 
identifiable Class (section 5 (1) (b)). I am satisfied that the Plaintiff's submissions on these 
requirements were correct. 

 

       (a) Disclosure of a cause of action      

            (i) the Company 

[16]      The Plaintiff's claim that the Company breached a contractual obligation to the Class 
members is based on a plea that the supplemental benefits constituted deferred compensation 
earned by the Class members in return for their services as employees. It is claimed that the 
Company's recognition of its obligations to provide the benefits was evidenced by the annual 
statements provided to participants, and that the Company had no power to change those 
obligations unilaterally without notice to them, or consideration provided by them. To the extent 
that the Plan text, as amended in 2005, provided that this could be done, it is pleaded that the 
amendments were unauthorized and invalid and cannot be relied upon by the Company. 

 
[17]      The terms of the annual statements, the Plan text and the Trust Deed are incorporated into 
the statement of claim and it is not, in my judgment, plain and obvious that, on the basis of the 
facts pleaded, Mr Caponi has no cause of action for breach of contract against the Company. 
Similarly, in view of the Company's powers and control over the administration of the Plan both 
before and after 2001, I do not believe it can be said that the Plaintiff has no chance of success in 
respect of his allegations of breaches of fiduciary duties by the Company in deciding to wind up 
the plan and implementing the wind-up in a manner that violated the interests of the Class 
members. Particulars of the alleged irregularities in the manner in which the lump sum payments 
were calculated are provided in the statement of claim. 

              (ii) The Trustees 

[18]      The position of Mr Field's clients - the Trustees - is not so straightforward. To the extent 
that allegations of breach of contract are made against all the Defendants, no facts are pleaded 
that would indicate the possible existence of contractual relationships between the Trustees and 
the participants in the Plan. I understood this to be conceded by counsel for the Plaintiff at the 
hearing.  

[19]      The allegations of breaches of trust and fiduciary duties against the Trustees appear to be 
based in part on an assumption that they had an obligation to monitor the administration of the 
Plan by the Company to ensure that the best interests of the Class members were being protected. 
I am not prepared to accept that as a general proposition.  
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[20]      The obligations of the Trustees – like those of all Trustees - have their source in, and are 
defined and circumscribed by, the terms of the trust. The Trust Deed does not impose any 
express obligation to monitor the conduct and decisions of the Company. I do not believe it is 
correct that simply by virtue of their status as Trustees of the trust fund they had obligations to 
supervise all actions of the Company as the administrator of the Plan. Any such conclusion 
would, in my opinion, be contrary to the intent and purpose of the Trust Deed, and the allocation 
of responsibilities between the Company, as administrator, and the Trustees. 

[21]      An express obligation to supervise the distribution of the trust assets in paragraph 8 (l) of 
the Trust Deed is limited to the case of a termination of the Plan and it is expressly provided in 
paragraph 12 that:  

The Trustees shall be permitted to rely upon any request, direction, resolution or 
consent or other written communication provided to them by the Company or the 
Board of Directors, hereunder and shall not be liable for actions taken or omitted 
to be taken pursuant to any such request, direction or consent ...  

 

[22]      The Trustees’ role is primarily to ensure that the trust funds are segregated, to invest them 
and to manage the investment of the trust assets. Even in connection with the investment of the 
funds, their powers may be limited by directions given to them by the board of directors of the 
Company. Of particular importance, in my opinion, is paragraph 12 (e) of the Trust Deed which 
purports to limit the personal liability of the Trustees to cases of “wilful or individual fraud or 
wrongdoing”. 

[23]      In  Armitage v. Nurse, [1998] Ch. 241 (C.A.), at page 252, under the heading: “The 
permitted scope of trustee exemption clauses", Millett L.J. considered the meaning of the term 
"wilful default" as it appears in section 30 of the Trustee Act 1925 (U.K.) - [section 33 of the 
Trustee Act, R.S.O. 1990, c. T - 23 ]- as follows:  

First, the expression "wilful default" is used in the cases in two senses. A trustee 
is said to be accountable on the footing of wilful default when he is accountable 
not only for money which he has in fact received but also for money which he 
could with reasonable diligence have received. It is sufficient that the trustee has 
been guilty of a want of ordinary prudence: ... In the context of a trustee exclusion 
clause, however, such as section 30 of the Trustee Act 1925, it means a deliberate 
breach of trust: In re Vickery; Vickery v. Stephens [1931] 1 Ch. 572. The decision 
has been criticised, but it is in line with earlier authority: ... Nothing less than 
conscious and wilful misconduct is sufficient. The trustee must be  

 
"conscious that, in doing the act which is complained of or in omitting to 
do the act which it [is] said he ought to have done, he is committing a 
breach of his duty, or is recklessly careless whether it is a breach of his 
duty or not:" see In re Vickery [1931] 1 Ch. 572, 583, per Maugham J.  
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A trustee who is guilty of such conduct either consciously takes a risk that loss 
will result, or is recklessly indifferent whether it will or not. If the risk eventuates 
he is personally liable. But if he consciously takes the risk in good faith and with 
the best intentions, honestly believing that the risk is one which ought to be taken 
in the interests of the beneficiaries, there is no reason why he should not be 
protected by an exemption clause which excludes liability for wilful default. 
[some citations omitted]  

 

[24]      In my opinion, a similar interpretation should be given to the words “willful or individual 
fraud or wrongdoing” in paragraph 12 (c) of the Trust Deed. To do this will be to recognize the 
reality of the relationship and allocation of responsibilities between the Company and the 
Trustees and, in my opinion, it would reflect their evident intention. 

[25]      It is established that, for the purpose of section 5 (1) (a) of the CPA, it must be assumed 
that all allegations of fact pleaded will be proven at trial. For the most part, the statement of 
claim – and, in particular, paragraphs 54 and 58 - makes allegations of misconduct and breaches 
of fiduciary duties against the “Defendants” in the plural. Paragraph 54, albeit without 
elaboration or explanation, states that the Trustees participated in the decision to partially wind 
up the Plan and in determining the method by which the commuted payments were to be 
calculated. In paragraph 58, in the context of a claim for punitive damages, it is pleaded that the 
alleged improprieties in the methodology “were specifically designed by the Defendants to 
reduce the Class Members’ distributions”. I understand this to mean that, in implementing the 
wind-up, the Trustees – as well as the Company – intended the Class members to receive less 
than the amounts to which they were entitled under the Plan. 

[26]      Paragraph 8 (a) of the Trust Deed states that the Trustees are to provide funds of the trust 
to the Company for benefit payments "to the extent authorized by, and in accordance with the 
Supplemental Plan". For the purpose of the Trust Deed, the Plan is defined as that established on 
January 1, 2001. Counsel for the Trustees relied on paragraph 8 (a) as a source of the suggested 
obligation of the Trustees to ensure that the partial wind-up was properly implemented. Liability 
for a breach of any such obligation would, in my judgment, likewise be limited to cases of fraud 
or willful wrongdoing. 

[27]      Whether or not the Plaintiff would succeed at trial in attaching personal liability to the 
Trustees, the test under section 5 (1) (a) is concerned entirely with the pleading and, in view of 
the allegations that the Trustees participated in the impugned decisions with respect to the partial 
wind-up and the manner of its implementation, and did so for the purpose of reducing the 
participants’ entitlements, I am not prepared to find that it is plain and obvious that a finding of 
wilful wrongdoing could not be made, and that no cause of action against them has been 
disclosed in the statement of claim. 

(b) The Class 

[28]      The Class proposed on behalf of the Plaintiff is described as follows:  
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All persons, wherever resident, who were former employees of the Canada Life 
Assurance Company, and who were included in the partial wind-up of the 
Canada Life Canadian Supplemental Pension Plan (the "Supplemental Plan") as 
of January 31, 2005, and their estates and beneficiaries (collectively, the "Class" 
or "Class Members").  
 

[29]      The description is neither over-inclusive nor under-inclusive, and the criteria employed 
are objective and do not require decisions on the merits of the Plaintiff's claims for their 
application. It is, in my judgment, satisfactory.  

[30]      Counsel were in agreement that there are 257 members of the Class.  

             (c) Common issues 

 

[31]      Section 5 (1) (c) of the CPA requires the Plaintiff to demonstrate that the claims asserted 
on behalf of the Class members raise common issues. Those proposed on behalf of the Plaintiffs 
are as follows:  

(a) do the Defendants, or any of them, owe fiduciary, trust and/or contractual 
duty [sic.] to the Class members to provide the Supplemental Plan benefits out 
of the Supplemental Plan Trust Fund? If so, were these duties breached by 
whom and how?  
 
(b) were the Defendants entitled to partially wind-up the Supplemental Plan? If 
so  
 
(c) was proper notice given to the Class members of the partial wind-up?  
 
(d) were the proper common actuarial methods and formulas used to calculate 
the distributions to the Class members?  
 
(e) can damages be determined for the Class members on an aggregate basis, 
and if so, in what amount, and from which defendant(s)?  
 
(f) should the damages be grossed up to compensate for adverse tax 
consequences?  
 
(g) should any declaratory relief be granted, and if so, what relief?  
 
(h) Should the Defendants pay punitive damages and if so, which defendant(s), 
in what amount, and to whom?  
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[32]      In paragraphs 30 - 31 of their factum, counsel for the Company submitted that the 
resolution of issue (a) would do little to materially advance the litigation. I find this a curious 
submission as an affirmative answer to each of the two parts of issue (a) would leave only the 
question of damages to be determined. The Plaintiff's contention that there were contractual, 
fiduciary or trust duties breached by the Defendants is essentially the nub of his case. Issues (b), 
(c) and (d) simply isolate - albeit imperfectly it seems - particular questions that relate to the 
grounds on which the Plaintiff would rely to establish the breaches referred to in issue (a).  

[33]      The formulation of the issues appears defective - or at least misleading - in that, read 
literally, issues (c) through (h) are premised on a finding that the Defendants were entitled to 
wind-up the Plan, and the consequences of a finding that they were not so entitled are not 
addressed. I am satisfied that this is simply a drafting slip as there was no dispute among counsel 
that the Plaintiff's claims for damages and declaratory relief were intended to be expressed in the 
alternative: namely, on the ground that the partial wind-up was not permitted or, if it was 
permitted, that it was improperly implemented.  

[34]      Defendants' counsel submitted that the first of the Plaintiff's alternatives - issue (b) - lacks 
commonality and, therefore, cannot be set down as an issue for trial. They submitted, further, 
that, as the second alternative presupposes that issue (b) would be decided by the trial judge in 
favour of the Defendants – and as that issue would not be tried - the issues that arise from the 
alternative claims likewise cannot properly be included in a certification order.  

[35]      I do not believe either of these submissions is correct. The submission that issue (b) lacks 
commonality assumes that the question whether the partial wind-up was an improper unilateral 
change by the Company of its employment obligations to Class members will require evidence 
of each member's terms of employment and that this would include evidence of any 
representations made by the Company to the member with respect to the supplemental benefits 
and the Company's authority to replace them with a lump-sum amount prior to a member's 
retirement. In my opinion, this argument misconceives both the case presented on behalf of the 
Plaintiff on this motion and the respective evidential burdens on the parties. 

[36]      The Plaintiff's claims - as pleaded and supplemented by the evidence of Mr Caponi - are 
that the relevant terms of employment for each Class member are to be found in the annual 
statements provided by the Company to them before and after the execution of the Plan text and 
the establishment of the trust pursuant to the Trust Deed. Mr Caponi has deposed to his belief 
that the annual statements were substantially identical and contain the relevant terms of the 
employment contracts of all the Class members. This evidence is, in my opinion, sufficient to 
provide “some basis of fact” for the existence of at least “colourable claims” that raise issue (b) 
as a common issue shared by the Class members: Hollick v. City of Toronto (2001), 205 D.L.R. 
(4th) 19, paras 22-26. 

[37]      The Company has not delivered a statement of defence and has not provided any 
evidence to rebut that of Mr Caponi: Hollick, para 22. Such evidence could, in any event, 
probably be accommodated by formulating as a preliminary common issue the question whether 
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the documentation relied on by the plaintiff contained the relevant terms of the Plan for all or any 
identifiable subclass of participants. On the basis of the record on this motion, I am satisfied that 
this is unnecessary and that issue (b) should be accepted as a common issue.  

[38]      It follows that the further submission of defendants’ counsel that the issues involved in 
the Plaintiff's alternative claim cannot be set down for trial must also fail insofar as the 
submission is premised on an absence of commonality in issue (b) - the premise that I have 
rejected. I would not have accepted that submission even if issue (b) lacked commonality so that 
it would not be before the trial judge. In particular, I see no reason why, in such circumstances, 
the Plaintiff should not be permitted – for the purpose of this proceeding - to abandon the claim 
that the wind-up was invalid and to pursue the alternative claim. Even, on an appeal from a 
refusal to certify a proceeding, a plaintiff has been permitted to proceed with a claim narrower 
than was originally pleaded: Pearson v. Inco Limited, [2005] O.J. No. 4918 (C.A.); Markson v. 
MBNA Canada Bank (2007), 85 O.R. (3d) 321 (C.A.), at para 39.  

[39]      To the extent that, as framed, issues (c) and (d) would arise only if, contrary to the 
Plaintiff's submission, the Defendants were entitled to effect the wind-up, the gap in the 
formulation of the common issues should be filled by formulating additional issues that would 
address the Class members’ entitlement to damages if the wind-up was not permitted and the 
methodology for calculating any such damages.  

[40]      To the extent that issues (c) and (d) are dependent on a finding that the Defendants were 
entitled to effect the wind-up, they are, in my opinion, satisfactory. There is no evidence or 
reason to suggest that their resolution will involve individualistic inquiries, or that they should 
otherwise be considered to lack commonality. Issue (f) that refers to the significance of tax 
consequences is also satisfactory and should apply if either of the Plaintiff's alternative claims 
was upheld at trial.  

[41]      The objection of Defendants’ counsel that, on the Plaintiff's theory of the case, no 
possibility of an aggregate assessment pursuant to section 24 of the CPA should exist may be 
well founded in that some proof of the personal circumstances of individual Class members 
would seem to be required before the aggregate, or a part, of the Defendants’ liability can be 
determined. I am not satisfied from the evidence that a determination of the aggregate liability to 
the Class members could be effected without calculating the loss suffered by each member. In 
consequence, it appears that the precondition to an aggregate assessment in section 24 (1) (c) 
would not be satisfied. I understood the response of Plaintiff’s counsel to be that – although, in 
their submission, section 24 could be applied – the question is of no great importance as the 
relevant information is in the possession of the Company and readily available. Irrespective of 
whether it was the wind-up, or the manner in which it was implemented, that is found to give rise 
to liability, it was the position of Plaintiff's counsel that, even on an individual basis, the 
damages could be determined without undue difficulty either by the court, or on a reference, on 
the basis of the information collected by the Company and applied for the purpose of the wind-
up, and the actuarial assumptions and methodology advocated by Mr Robertson. This was 
contested by Defendants' counsel in the event that the wind-up was found to have been an 
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actionable breach of duty.  Relying on Mr Lakote’s evidence they submitted that far more 
information would be required of the personal circumstances of each Class member.  

[42]      Although I would not include issue (e) in an order certifying the proceeding, it would be 
for the judge at the trial of the common issues to choose between the differing views of the 
methodology to be employed, and the information required, in calculating damages and, for this 
purpose, also to decide whether the conditions for an aggregate assessment are satisfied. 
Accordingly, the exclusion of issue (e) from the common issues would not in any way restrict the 
powers of the court at trial. 

[43]      The remaining common issues relating to declaratory relief and punitive damages are 
acceptable as issues for trial. The latter are supported in the statement of claim by an allegation 
that the Defendants' improper choices in the formulae and assumptions applied were made in 
wanton and callous disregard of the interests of Class members and were specifically designed to 
reduce the amounts otherwise distributable to them in order to advance the Company’s interests 
at their expense. If evidence that provides “some basis in fact” for commonality, or the existence 
of a “colourable claim” of callous or high-handed conduct), is required, this I believe can be 
found in the uncontested evidence with respect to the effect of the methodology employed by the 
Company on the rights of class members, the lack of prior notice or full disclosure to them, the 
retroactivity of the amendments to the Plan and of the wind-up decision, and the release of funds 
for the purpose of implementing it. This evidence is equally applicable to all members of the 
Class, including, in my opinion, those who joined the Plan after 2000. 

[44]      In the above consideration of the parties' submissions on the common issues, I have 
followed the formulation of Plaintiff’s counsel in not distinguishing between the position of the 
Company and that of the Trustees. As I have indicated, however, the claims against Trustees are, 
in my opinion, dependent on a finding that the allegations against them should be considered to 
amount to "willful wrongdoing" by their participation in decisions of the Company, or by the 
release of funds with reckless indifference to the question whether the Company had the requisite 
authority to effect the wind-up in the manner proposed, if at all. The common issues must reflect 
this limitation. 

[45]      I would reformulate the common issues as follows:  

1. Does the Company owe a fiduciary or contractual duty to the Class members to provide the 
Supplemental Plan benefits out of the Supplemental Plan Trust Fund? If so, did the Company 
breach any such duty?  
 
2. Specifically,  
 

(a) was the Company entitled to partially wind-up the Supplemental Plan?  
  

(b) if the Company was entitled to partially wind-up the Supplemental Plan,  
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(i) was proper notice given to the Class Members of the partial wind-up?  
 
(ii) were the proper common actuarial methods and formulae used to calculate the 
distributions to the Class members?  
 

3. Did the Trustees, or any of them, commit a breach of trust or other fiduciary duty in 
circumstances that would constitute wilful wrongdoing by participating in decisions made 
by the Company, or in releasing, or permitting the use of, trust funds for the purpose of 
the partial wind-up? 
 
4. Are the Defendants, or any of them, liable in damages to Class members? If so, 

 
(a) what methodology - including actuarial formulae and assumptions - should be 
used to calculate the damages and  
 
(b) should the damages be grossed up to compensate for adverse tax 
consequences?  

 
5. Should any declaratory relief be granted and, if so, what relief? 
 
6. Should the Defendants, or any of them, pay punitive damages and, if so, in what 
amount and to whom? 

 
    (d) The preferable procedure 
 

[46]      It was common ground among counsel that the requirement in section 5 (1) (d) that a 
class proceeding will be the preferable procedure for resolving the common issues requires the 
court to consider whether the procedure under the CPA will be a fair, efficient and manageable 
method of advancing the Plaintiff's claims; and, if so, whether it would be preferable to other 
procedures such as joinder, test cases or consolidation: Hollick, at para 28. It was also accepted 
that, for this purpose, the inquiry should be conducted through the lens of the three primary 
objectives of the legislation - access to justice, judicial economy and behavioural modification - 
and the extent to which they would be achieved under the procedure of the CPA: Markson, at 
para 69. 

[47]      Numerous cases involving challenges to employers' administration of pension and other 
employee benefits plans have been certified in the past. Typically, this has been held to be 
appropriate because of the existence of common questions of interpretation of plan documents, 
and common formulae and methodologies that determine and govern the rights of all, or some 
group of, participants in the plan and constitute most of the issues in dispute between the parties.  

[48]      This case is no different. A decision on the common issues I have identified should 
determine whether the Defendants are liable in damages and, if so, how such damages are to be 
calculated. Judicial economy will obviously be enhanced by achieving this in a single 
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proceeding. On the basis of Mr Robertson's evidence, the amounts at stake for different class 
members are likely to vary significantly and access to justice will be provided for those who 
would find it uneconomic - or would be otherwise unwilling - to assume the risk of commencing 
individual actions. If the Plaintiff's allegations of improper conduct are upheld and liability is 
established, an important lesson should be learned by the Company’s managers, and standards of 
conduct for other employers and pension trustees will have been reaffirmed. Certification would, 
in that sense, serve the interests of behavioural modification.  

[49]      Counsel for the Company submitted that access to justice would not be served by 
permitting the action to proceed under the CPA. In this context, he referred to the substantial loss 
in excess of $780,000 claimed by Mr Caponi - a loss that, in counsel's submission, indicates that 
access to justice was not an issue for the Plaintiff. The important question, however, is whether 
access to justice will be provided for the Class and the fact, or the possibility, that the Plaintiff 
could afford to litigate the issues is not decisive. Quite apart from the fact that access to justice is 
only one of the three statutory objectives, there is no reason to infer that the size of Mr Caponi's 
loss is typical of that of other Class members. Mr Robertson's evidence was that, in the case of 
one of four other participants in the Plan whose circumstances and entitlements he considered, 
the methodology employed by the Company would have resulted in no lump sum payment.  

[50]      Mr Galway's suggestion that the costs associated with a class proceeding might be 
minimised if the small number of class members claiming substantial losses joined together to 
advance their claims is beside the point in the absence of any agreement by the Defendants to 
treat such a proceeding as a test case that would bind them vis a vis the remaining Class 
members. 

[51]      The submission of Defendants' counsel that judicial economy would not be enhanced by 
certification is premised on acceptance of their arguments that the common issue relating to the 
Company's authority to wind-up the Plan lacks commonality and that, in consequence, the 
alternative challenge to the Company's application of the methodology provided for in the Plan, 
as amended, is not appropriate for certification. For the reasons already given, I have rejected 
each of these submissions.  

[52]      This is a case in which a decision on the common issues should determine whether the 
Defendants are liable in damages. If the decision is in favour of the Class, only an assessment of 
damages will be required. Even if, contrary to the Plaintiff submission, the conditions for an 
aggregate assessment are not satisfied, section 6.1 provides that the necessity to have individual 
assessments is not, by itself, to preclude certification. There is conflicting evidence with respect 
to the individual inquiries that will need to be pursued if the wind-up is found to be unauthorised, 
although no evidence to rebut the opinions of Mr Robertson of the errors made by the Company 
in applying the methodology set out in the Plan, as amended. Under either of these alternatives, 
Mr Robertson's evidence was that the computation of the losses of each of the 257 class 
members would be a relatively simple matter making actuarily acceptable assumptions and 
utilizing the personal information the Company had collected, and had applied, for the purpose 
of the partial wind-up. Mr Lakote's evidence was that the information required would be more 
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extensive but, even on his approach, I am far from satisfied that this would result in the 
overwhelming "plethora of individual issues" to which Winkler J. referred in Moutheros v. De 
Vry Canada Inc. (1998), 41 O.R. (3d) 63 (S.C.J.), at page 73. On the contrary, I believe the 
following comments of the same learned judge in Ormrod v. Etobicoke (Hydro-Electric 
Commission) (2001), 3 C.P.C. (5th) 253 (S.C.J.), at paras 37 and 40 are equally applicable to this 
case:  

This case constitutes the quintessential class action. It is apparent that certain of 
the individual issues as set out in s. 6 of the Act are present here: the claims relate 
to separate contracts of employment in respect of each retired former employee, 
and the relief claimed may include individual damage assessments. On the other 
hand, the Plaintiff's case, as formulated, rests entirely on the written 
representations made by Etobicoke Hydro regarding the premium-sharing 
arrangement, and the subsequent elimination of that arrangement. The damages 
are, in essence, liquidated damages claims, and although some processes may be 
required to determine those claims in respect of each member, these will be 
simple and brief and could be conducted in a variety of forms. ... 
 
This is a case where the advantages of a class proceeding are so apparent as to be 
uncontrovertible. Against this, one must weigh the disadvantages, in terms of cost 
and inaccessibility to justice, that this group of retired persons would face in 
obtaining individual determinations of their alleged claims. A certification motion 
is not a determination on the merits. It is entirely procedural. The motion is 
granted ...  
 

                 (e) the representative Plaintiff and the litigation plan  

 

[53]      Although Defendants' counsel opposed certification primarily on the grounds relating to 
the commonality of issues and the preferable procedure, they also made submissions with respect 
to Mr Caponi's suitability to represent the entire class, and the adequacy of the litigation plan 
proposed by him.  

[54]      It was submitted that Mr Caponi may not be an appropriate representative for class 
members whose employment by the Company - unlike his employment - commenced after the 
Plan text was adopted in 2001. In counsel's submission, no question of a unilateral change to the 
employment contracts of such class members, without notice or consideration, will arise. 
Certification, it was suggested, should be conditional on the identification of willing and 
appropriate representatives for a subclass consisting of such persons.  

[55]      Separate representation for subclasses is contemplated by section 5 (2) of the CPA where 
"in the opinion of the court, the protection of the interests of the subclass members requires that 
they be separately represented". I do not consider it appropriate to make such an appointment as 
a condition of certifying this proceeding. It may be that, in connection with the authority to effect 
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the wind-up, but not with the alternative claim advanced on behalf of the Class, additional 
questions relating to the interpretation of the Plan text - and, in particular, of the powers of 
amendment reserved to the Company in paragraph 11.01 - may be raised in connection with the 
claims of the post-2000 Class members. However, I see no justification for an inference that Mr 
Caponi would have any consequential conflict of interest, or otherwise be an unsuitable 
representative for such a subclass. He is a former long-standing employee of the Company with a 
substantial interest in the preceding and is a member of the Canada Life Canadian Pension Plan 
Members' Rights Group - a voluntary association established to promote awareness, and to 
provide information, relating to the rights of plan members. He has conveyed information about 
this litigation to members through their website.  

[56]      Section 6.5 stipulates that certification shall not be denied solely on the ground that the 
claims of some members of a class raise issues that are not shared by other members. By itself, 
the existence of such subclasses does not necessitate separate representation. Under section 5 (2), 
the important question is whether the court believes separate representation is required in order 
to protect the interests of members of the subclass. Separate representatives can be appointed 
after certification, or even at a trial of the common issues, if and when the need for protection has 
become apparent. In my judgment, it would be premature, and unnecessary, to require separate 
representation at this stage of the proceeding.  

[57]      Defendants' counsel were critical of the contents of the litigation plan to the extent that, 
in their submission, it assumes the absence of individual issues that it will not be possible to 
resolve at a common issues trial. On the basis of the record in this motion, I have accepted the 
submission of Plaintiff's counsel that the individual issues that will remain if the common issues 
are decided in favour of the class will be primarily relevant to the assessment of damages. Any 
conflict in the evidence of the experts with respect to the individual factors to be considered for 
this purpose will be dealt with by the trial judge when deciding the common issues.  

[58]      If the Plaintiff is successful in supporting the evidence of Mr Robertson, Plaintiff's 
counsel would request an aggregate assessment pursuant to section 24 of the CPA or, if 
individual assessments are required, references pursuant to section 25. On the basis of Mr 
Robertson's evidence, the determination of damages on the references should be a relatively 
simple matter if the court approves the methodology he has preferred. In the event that the 
approach of Mr Lakote on this motion is accepted with respect to the challenge to the Company's 
authority to effect the wind-up, the process would be somewhat more complex as far as that 
challenge is concerned. As I have indicated, I do not consider that the possible complexity is 
sufficient reason to deny certification, and I do not believe further elaboration of the issues to be 
considered at references, or the manner in which they will be conducted, is required in the 
litigation plan.  

[59]      I note that, as a certification order does not determine, or address, the merits of a class 
proceeding, the evidence at trial will invariably be more extensive. It is possible that individual 
issues that have not been identified at the certification stage will be apparent to the trial judge, 
and even that issues that are found to have commonality by the motion judge may not have the 
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same appearance after all the evidence has been heard at trial. In these circumstances, 
decertification would, it appears, be an option available to the court on the motion of any of the 
parties.  

[60]      The litigation plan put forward by the Plaintiff - including the proposed method of giving 
notice to class members - is, in my judgment, satisfactory. 

Conclusion 

[61]      For the above reasons, there will be an order certifying the proceeding. The terms of the 
order, and of the notice of certification, can be dealt with at a case conference to be arranged. 

 

 

[62]      If the parties are unable to agree on costs, submissions of the Plaintiff should be made in 
writing within 15 days of the release of these reasons and the Defendants will have a further 
seven days in which to respond.  

 

 

___________________________ 
CULLITY J. 

 
 
DATE:  January 13, 2009 
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_______________________________________________________

Reasons for Judgment Reserved

_______________________________________________________

The Court:
Introduction

[1] This judgment is being released concurrently with another decision: L.C. v. Alberta, 2010
ABCA 14. These appeals were argued consecutively before this panel, as they challenged the
chambers judges’ decisions to strike pleadings that alleged civil liability against child welfare
officials resulting from the Director’s failure to file a plan of care after obtaining a temporary
guardianship order (“TGO”), as was required by the Child Welfare Act, R.S.A. 2000, c. C-12 (the
“Act”).

Background Information

[2] To place these matters in context, we turn first to the relevant provisions of the Act as they
existed prior to the Legislature’s revisions in 2004. In particular, s. 31(3) of the Act required the
Director to “file with the Court a plan for the care of the child, including a description of the services
to be provided” once it obtained a TGO in relation to a child in need of protective services. The care
plan was to be filed no later than 30 days after the date of the TGO. The Act did not outline what was
to be included as part of a care plan, other than to provide in s. 2(h) that a care plan should “address
the child’s need for stability and continuity of care and relationships.” Nonetheless, the Act
anticipated the plan to be a relevant factor in any subsequent application relating to the TGO, as the
court was required to consider whether the Director “has followed the plan for the care of the child
filed with the Court”: s. 32(2)(c).

[3] These provisions were considered by this court in T.S. v. Alberta (Director of Child
Welfare), 2002 ABCA 46, 299 A.R. 290 [T.S.], where it was explained that a care plan “describes
what is to happen to all the family members after the order is given and helps the parents know what
they must do to regain custody”: para. 44. The court considered the care plan to be a tangible way
in which the legislation attempts to reunite families:

Severe prejudice to the family may result from the Director’s failure to file a plan.
The guardians may not know what is expected of them in order to facilitate the return
of the child. In addition, the concerns about a child getting “lost” in the system
(which led, at least in part, to the implementation of the case [sic] plan  requirement)
might be revived if no plan of care were developed and followed.

Moreover, s. 30(2)(c) obliges the Court to consider whether the Director has
followed the filed plan. The absence of the plan not only deprives the Court of
evidence; it also makes it impossible for the Court to follow the path dictated by the
Legislature. (paras. 49 - 50)

20
10

 A
B

C
A

 1
5 

(C
an

LI
I)



Page:  2

[4] Based on these considerations, the court concluded that the obligation to file a care plan
becomes mandatory once a TGO has been ordered, and the failure to do so renders the TGO void
on the 31st day after it is granted: T.S. at para. 61.

[5] This ruling apparently presented difficulties. While the Director had represented to the court
during oral argument in T.S. that it “is now complying with the requirements of the Act as to filing
a plan” (see T.S. at para. 19), the government later requested the court “to suspend the operation”
of its decision for a nine-month period, explaining that the court was “wrongly informed during
argument on the appeal that the Ministry was in full compliance with the Act’s requirements
concerning the filing of plans of care”: T.S. v. Alberta (Director of Child Welfare), 2002 ABCA 90.
The Director advised that approximately 600 TGOs existed for which a plan of care had not been
filed. The court denied the Director’s request, stating at para. 11 of its decision:

There has been no explanation given as to why there has been such extended and
extensive non-compliance with the Act. Nor does the evidence indicate that there
will be future compliance. All this is especially troubling given the legislative history
of the Act (discussed in our Reasons) and the fact that more than two years have
passed since judges of the Provincial Court first reached the same conclusion about
the legal effect of s. 29(3) that we now have. We do not know why there has
continued to be non-compliance with the Act in the face of those judicial
pronouncements. These are not circumstances in which the Court ought to facilitate
ongoing non-compliance by the Director with requirements that were imposed on
him by the Legislature in order to address specific concerns about the care of
Alberta’s children.

[6] Shortly after the court denied the government’s application to suspend the T.S. decision, the
legislature adopted the Child Welfare Amendment Act, S.A. 2002, c. 10 (“Amending Act”), which
proclaimed that “[d]espite any decision of any court,” a TGO issued prior to February 21, 2002 was
“deemed to be valid from the date the order was made,” even if a care plan had not been filed. That
legislation came into effect on May 14, 2002 when it received royal assent.

[7] As mentioned earlier, the legislature has since substantially amended the legislation. In doing
so, it removed the Director’s obligation to file care plans. Those amendments came into effect on
November 1, 2004. Nonetheless, there remained a period of time, from February 21, 2002 through
to October 31, 2004, for which the validity of a TGO still required the Director to file a care plan
no later than 30 days from the date of the TGO.

Background Information

[8] The TGO in this case was obtained on August 2, 2002. It authorized the Director to assume
guardianship over three brothers; age eleven, eight, and seven. C.S. is the parent and guardian of
these children. The Director did not file a care plan at any point in relation to this TGO, yet
maintained custody of the children beyond September 2, 2002, the date upon which the TGO
purportedly became void based on this court’s ruling in T.S.
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[9] C.S. filed a Statement of Claim on April 30, 2004, on her own behalf and as litigation
guardian for her three sons who were subject to the TGO. This claim also anticipates that the action
will be prosecuted as a class action. C.S. is held out as the representative plaintiff for parents or
guardians of children subject to a TGO where the Director did not file a care plan within 30 days
and where the children remained in the Director’s care after that time. The three children are also
held out as representative plaintiffs on behalf of children subject to a TGO for which the Director
did not file a care plan within 30 days, yet the children remained in the Director’s care. To this point,
the action has not been certified as a class action under the Class Proceedings Act, S.A. 2003, c.
C-16.5.

[10] The claim alleges torts of negligence, unlawful confinement, breach of fiduciary duty, as well
as constitutional torts based on the violation of the appellants’ Charter rights. The tort of
misfeasance in a public office may also be inferred from the allegations, though that cause of action
was denied by the chambers judge and the appellants do not challenge that aspect of his decision.

[11] The pleadings allege that the Director acted either negligently or intentionally in failing to
file care plans after obtaining the TGO. They further allege that this resulted in the TGO lapsing,
such that the Director was left without lawful authority to maintain custody of those children subject
to the TGO and that the Director failed to return the children to their mother. On that basis the claim
alleges the children were unlawfully confined, and both they and their mother were wrongfully
denied the opportunity to have a care plan and “be able to work towards the goals of the service
plan” so that the family could be reunited. The claim states that the children and their mother
suffered psychological harm and that they lost one another’s love and affection. The pleading then
claims that the Director violated the appellants’ Charter rights, that the Director owed duties of care
and fiduciary duties to the appellants, that were breached. The claim for damages includes general
damages, punitive damages, and a remedy under s.24(1) of the Charter.

[12] The Statement of Defence generally denies these claims, and includes a defence that the
Amending Act validated those TGO’s issued on or after February 21, 2002, resulting in a limitation
to the scope of the proposed class members.

[13] The appellants filed a Reply, which alleged, inter alia, that the Amending Act did not divest
the appellants of their right to seek compensation and, alternatively, that the Amending Act was
unconstitutional. After the case management judge struck their Reply (see C.H.S. v. Alberta
(Director of Child Welfare), 2006 ABQB 241), the appellants sought to amend their Statement of
Claim, including the addition of similar allegations to those previously proposed in their Reply. That
motion came before Slatter J., as he then was. The proposed amendments included the allegation that
the effect of the Amending Act infringed the appellants’ rights under ss. 2(d), 7, 9 and 12 of the
Charter. The court considered s. 7 to be the only arguable provision, and even then the only arguable
point that might have any prospect of success was “the suggestion that a child welfare system
without a requirement of a care plan is unconstitutional”: C.H.S. v. Alberta (Director of Child
Welfare), 2006 ABQB 528, 403 A.R. 103 at para. 27. Slatter J. considered this argument to be
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somewhat contrived, though not entirely hopeless. However, because the proposed amendments
were inadequate to support this argument, he dismissed the application, but allowed the appellants
an opportunity to reapply if they amended their pleadings appropriately. That decision was affirmed
by this court: C.H.S. v. Alberta (Director of Child Welfare), 2006 ABCA 355, 401 A.R. 215. To
date, the plaintiffs have not further applied to amend the Statement of Claim, and it does not appear
likely that such an application will be forthcoming.

Decision Appealed

[14] Thomas J. heard the Director’s application and characterized it as one to strike out pleadings
pursuant to Rule 129(1)(a). He struck the claims relating to alleged negligence (insofar as it pertains
to the parents or guardians), breaches of fiduciary duty, misfeasance in a public office, and
constitutional torts. While he considered some of these claims as potentially viable if properly pled,
he did not consider it appropriate to intervene and virtually re-write the pleadings. He also found that
the Amending Act was retrospective in nature, and effectively limited the proposed class to those
involving TGOs that were filed after February 21, 2002 but before November 1, 2004. Thomas J.
permitted the infant appellants to maintain their action based on negligence and false imprisonment,
though he required further particulars in respect of the latter claim. He also considered, but
dismissed, the Director’s motion to dismiss any remaining claim based on a want of prosecution
pursuant to Rule 244. The Director has not cross-appealed that determination.

Standard of Review

[15] This court recently confirmed that a decision to strike out pleadings is reviewable on a
reasonableness standard absent an error of law, though extricable questions of law will be reviewed
on the standard of correctness: Eastaugh v. Halat, 2009 ABCA 122 at para. 14.

Applicable Principles

[16] The applicable principles governing a Rule 129 application were discussed by Conrad J.A.
in Tottrup v. Lund, 2000 ABCA 121 at paras. 6 - 9 as follows:

Rule 129 is designed to protect litigants from various forms of abuse of process.
Litigants should be shielded from exposure to litigation which is doomed to fail.
Rule 129 reads:

129(1) The court may at any stage of the proceedings order to be
struck out or amended any pleading in the action, on the ground that

(a) it discloses no cause of action or defence, as the case may
be, or
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(b) it is scandalous, frivolous or vexatious, or

(c) it may prejudice, embarrass or delay the fair trial of the
action, or

(d) it is otherwise an abuse of the process of the court,

and may order the action to be stayed or dismissed or judgment to be
entered accordingly.

(2) No evidence shall be admissible on an application under clause
(a) of subrule (1).

...

Under Rule 129(1)(a) neither the plaintiff nor the defendant is entitled to rely on
affidavit evidence. If a plaintiff has not alleged facts capable of supporting a cause
of action, then a defendant ought not be put to the time, expense and consequences
of further litigation. Conversely, if it is not plain and obvious that no cause of action
exists, an application to strike must fail.

The principles governing an application to strike a statement of claim for failure to
disclose a cause of action are relatively settled. In brief, the Court must assume that
the allegations of fact made by the plaintiff are true. The Court then determines
whether those facts disclose a cause of action in law. The test set out by the Supreme
Court in Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959 at 980 is whether it is “
. . . ‘plain and obvious’ that the plaintiff’s statement of claim discloses no reasonable
cause of action.” Caution is required before concluding that the plaintiff has no
chance of success. The plaintiff is entitled to a broad reading of the pleadings. ...

Although the pleadings should be liberally interpreted, the Court has a duty to apply
the Rule as it is intended. If the alleged facts, examined in light of the existing law,
do not disclose a cause of action the claim should be struck. Needless litigation
should be avoided.

[17] At this stage it may be helpful to set out the applicable principles regarding the nature of
pleadings. In particular, Rule 104 provides that pleadings are to contain “only a statement in a
summary form of the material facts on which the party pleading relies for his claim or defence, as
the case may be, but not the evidence by which those facts are to be proved, and the statement shall
be as brief as the nature of the case admits.” This is subject to Rule 115, which requires a party to
provide particulars where the party pleads misrepresentation, fraud, breach of trust, wilful default
or undue influence. Nonetheless, it is sufficient, when alleging malice, fraudulent intention,
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knowledge or other conditions of the mind, to allege it as a fact without having to set out the
circumstances from which it is to be inferred: Rule 113.

[18] The issues before the chambers judge, and now this panel, generally relate to whether the
allegations are bound to fail against the Director. If not, we are asked to consider whether the claims
sufficiently plead the causes of action, or whether they may be resurrected, and whether the
appellants should be provided with an opportunity to do so.

[19] We will separately address each claim that was struck by the chambers judge.

Negligence

[20] The chambers judge determined that children subject to the TGO could maintain their
negligence claim, but that the mother’s claim in negligence disclosed no cause of action, as the
Director did not owe her a common law duty of care. She appeals this finding.

[21] Assessing whether a duty of care exists requires consideration of whether, using the lens of
reasonable foreseeability and proximity, a prima facie duty of care exists, and whether policy
reasons exist to preclude recognition of that duty: Cooper v. Hobart, [2001] 3 S.C.R. 537, 2001 SCC
79; Syl Apps Secure Treatment Centre v. B.D., 2007 SCC 38, [2007] 3 S.C.R. 83 at para. 24 [Syl
Apps]; Holland v. Saskatchewan, 2008 SCC 42, [2008] 2 S.C.R. 551; Hill v. Hamilton-Wentworth
Regional Police Services Board, 2007 SCC 41, [2007] 3 S.C.R. 129 at para. 20. Here, the question
is whether a relationship of sufficient proximity exists between the Director and the parent/guardian.

[22] The Director submits that the ruling in Syl Apps is a complete answer to the appellant’s
claim. Prior to Syl Apps, the Supreme Court held that a breach of a custody order does not give rise
to a common-law duty of care in negligence: Frame v. Smith, [1987] 2 S.C.R. 99. Nonetheless,
courts have often found a prima facie duty of care in circumstances similar to the case at bar: see
L.C. v. British Columbia (Minister of Children and Families), 2005 BCSC 1668, 49 B.C.L.R. (4th)
164; A.G. v. British Columbia (Family and Child Services) (1989), 38 B.C.L.R. (2d) 215, 61
D.L.R. (4th) 136; Delaronde v. R., 2000 BCSC 700; D.B. v. Children’s Aid Society of Durham
Region, [1994] O.J. No. 643 (Gen. Div.)(QL), aff’d (1996), 136 D.L.R. (4th) 297, 92 O.A.C. 60
(C.A.); A.A.D. v. Tanner (2004), 188 Man. R. (2d) 15 (QB). Since Syl Apps was decided, courts
have almost unanimously found that child protection authorities do not owe a duty of care to family
members of children in their care: see P.K.A. v. Children’s Aid Society of Toronto, 2007 Carswell
Ont. 6808, (sub nom. Pearce v. Children’s Aid Society of Toronto), [2007] O.J. No. 4091 (Sup. Ct.
Jus.) (Q.L.); Ashford v. Children’s Aid Society of Cape-Breton Victoria, 2008 NSSC 73 (sub nom.
L.L.A. v. C.A.S.), 263 N.S.R.(2d) 1; D.C. v. Children’s Aid Society of Cape Breton Victoria, 2009
NSCA 73, 278 N.S.R. (2d) 394. These cases all find, for reasons similar to those in Syl Apps, that
the proximity test is not met due to the conflict that such a duty would place on the child protection
authorities, who are obligated to ensure that the best interests of the child are met. Thomas J.’s
decision is consistent with this approach.
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[23] We begin our analysis by noting that the relationship considered by the Supreme Court in
Syl Apps differs from the one arising in this case. Different relationships raise different
considerations, and each requires an in-depth proximate analysis that takes into account the factors
relevant to that inquiry (Hamilton-Wentworth at paras. 24, 27). Nonetheless, the analysis in Syl
Apps is relevant, and may be applicable and informative to the current circumstances.

[24] In that regard, we do not interpret the Supreme Court’s comments in Syl Apps to be strictly
limited to third-party service providers. The court noted that the relationship in Syl Apps arose in
a treatment context, which “invokes medical paradigms of confidentiality and privacy.” However,
Arbour J., writing on behalf of the Supreme Court, did not narrowly base the decision on this
analogy, but broadly considered the Ontario legislation and found that it created “an inherently
adversarial relationship between parents and the state”: para. 43. Moreover, the court did not
consider the statutory references to the significance of the family in child welfare context to be
“stand-alone principles,” and held that they could not “be relied upon for finding a relationship of
sufficient proximity”: para. 46. It was on this basis that the Supreme Court found the relationship
between state and family members to be inherently adversarial.

[25] This discussion is important, given that the relationship between the appellant mother and
the Director arises in the context of the statutory scheme. Indeed, the appellant mother relies on a
number of provisions in the Act, particularly those in s. 2, as the basis for her claim. Those
provisions stress the interests of family members and the importance of maintaining the family unit
when making decisions in relation to a child in need of protective services. For instance, the Act
provides:

2. A Court and all persons shall exercise any authority or make any decision
relating to a child who is in need of protective services under this Act in the best
interests of the child and in doing so shall consider the following as well as any other
relevant matter:

(a) the family is the basic unit of society and its well being should be supported
and preserved;

...

(c) the family has the right to the least invasion of its privacy and interference
with its freedom that is compatible with its own interest, the interest of the
individual family members and society;

...
(e) the family is responsible for the care and supervision of its children and

every child should have an opportunity to be a wanted and valued member
of a family, and to that end
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(i) if protective services are necessary to assist the family in providing
for the care of a child, those services should be supplied to the family insofar
as it is reasonably practicable to do so in order to support the family unit and
to prevent the need to remove the child from the family, ...

(f) any decision concerning the removal of a child from the child’s family
should take into account
...

(iv) the merits of allowing the child to remain with the family compared
to the merits of removing the child from the family;

(g) if it is not inconsistent with the protection of a child who may be in need of
protective services, the child’s family should be referred to community
resources for services that would support and preserve the family and prevent
the need for any other intervention under this Act; [emphasis added]

[26] These provisions are similar, if not identical, to those cited in Syl Apps. However, as noted
there, they are not stand-alone principles and cannot form the basis for a finding of proximity.

[27] While we consider ourselves bound by this finding in Syl Apps, we would reach the same
conclusion even without the benefit of the Supreme Court’s ruling. The above-referenced legislative
provisions are only some of the factors to be considered when making decisions under the Act.
Though they recognize that the interests of the families and the maintenance of the family unit
should be taken into account, the overriding premise remains that any decisions made in relation to
a child in need of protection must be governed by the best interests of that child. Unfortunately, the
well-being of a child will not always align with the interests of that child’s parents and siblings, and
too often the two will conflict. This reality reflects the fact that child welfare authorities are often
in the unenviable position of having to make hard and difficult choices when making decisions for
a child in need of protective services. Importing a duty of care in favour of the child’s family
members into this mix is both unwarranted and undesirable, as the potential for conflict will place
additional undue strain on child welfare authorities and creates unnecessary policy consequences.

[28] Accordingly, we find that the statutory scheme gives rise to an inherent conflict, such that
a duty of care is precluded. To find otherwise would place undue and unwanted pressure on the
Director to make decisions under the Act that may not align with the overriding policy objective of
ensuring the best interests of the child.

Fiduciary Duty

[29] The appellants also appeal the finding that the Director does not owe fiduciary duties to the
children and to their family members. The Director maintains that it does not owe any fiduciary
obligations to the family members of children in the Director’s care, but concedes that the
relationship between the Director and children placed in its care is fiduciary in nature. The Director
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nonetheless questions the content of any duty arising by virtue of this relationship.

[30] We will first address the issue of the fiduciary duties owed by the Director to children in its
care, and  begin with the premise, acknowledged by the Director, that such a relationship is fiduciary
in nature: K.L.B. v. British Columbia, 2003 SCC 51, [2003] 2 S.C.R. 403; Reference under Subsec.
18(1) of the Supreme Court Act, 2009 PECA 01, (sub nom. Broome v. Prince Edward Island), 282
Nfld. & P.E.I.R. 61, leave to appeal granted, [2009] S.C.C.A. No. 72 (QL). The question then
becomes an assessment of the scope of the Director’s duty. While we agree with the Director’s
submission that the scope of the duty is narrow and does not include a fiduciary duty to act in the
best interests of the child, we note that the list of quasi-parental fiduciary duties owed to the child
is not closed and requires, at a minimum, a duty of loyalty: K.L.B. at paras. 47 - 49. 

[31] The question is not to define fully what fiduciary duties are owed by the Director, but to
consider whether the duties alleged in the Statement of Claim are bound to fail. In that regard, we
reiterate that the appellants’ pleadings are to be given a liberal reading on a motion to strike. Here,
the Statement of Claim pleads specific obligations, namely that the Director was obligated to file
a care plan within 30 days after the TGO was issued, and that the Director had an obligation to
return the children to their mother on September 2, 2002, the date on which the TGO purportedly
lapsed. The Director failed to do so, and maintained guardianship of the three children.

[32] In our view, these allegations, if established, may fall within the duty of a fiduciary to act
loyally. We are unable to say that the appellants have no chance of success in this regard.
Accordingly, we would permit the appellants to maintain their fiduciary claim on behalf of the
children against the Director.

[33] We are unable to say the same for the fiduciary allegations on behalf of the parent or
guardian of a child subject to the TGO. We agree with the chambers judge that these claims are
bound to fail. In our view, the Director does not owe a fiduciary duty to the parent or guardian of
a child in the Director’s care, given the lack of vulnerability and dependence typical of such
relationships: see L.L.A. v. C.A.S. (2008), 263 N.S.R. (2d) 1 (SC). A fiduciary relationship has, at
its core, an undertaking of loyalty on the part of the fiduciary to act in the best interests of the
beneficiary: Galambos v. Perez, 2009 SCC 48 at para. 69. There is nothing in the pleadings or at law
to suggest that the Director has undertaken to act in the best interests of the parents or other family
members. Accordingly, that aspect of the appellants’ claim must fail.

Constitutional Torts

[34] The appellants also claim that their rights under the Charter were violated, and that they are
entitled to a remedy pursuant to s.24(1). The Director submits that the appellants have not properly
pled the alleged causes of action in their Statement of Claim. In that regard, paragraph 21 of the
Statement of Claim alleges that the Director violated the appellants’ rights under the Charter,
particularly “their rights to life, liberty and security of the person.” The parties focussed on s. 7 of
the Charter in their submissions, and we will limit our discussion to that provision.
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[35] Section 7 states that “[e]veryone has the right to life, liberty and security of the person” and
“the right not to be deprived” of these “except in accordance with the principles of fundamental
justice.” A party seeking a Charter remedy under this provision bears the onus of demonstrating
both a deprivation of their life, liberty, or security of the person, and a breach of fundamental justice:
Canadian Foundation for Children, Youth and the Law v. Canada (Attorney General), 2004 SCC
4, [2004] 1 S.C.R. 76; R. v. Beare, R. v. Higgins, [1988] 2 S.C.R. 387 at 401.

[36] The Director concedes that the security of the person may be engaged in the course of child
protection proceedings. Indeed, the Supreme Court held that in New Brunswick (Minister of Health
and Community Services) v. G. (J.), [1999] 3 S.C.R. 46. Nonetheless, the Director suggests that the
appellants’ submissions are bound to fail without further amendment, based on the reasons
expressed by Slatter J. when dismissing the proposed amendments to the Statement of Claim. We
disagree. Here, we are not dealing with the issue of whether the Amending Act violates the
appellants’ Charter rights, as was the question before Slatter J. Rather, the issue here is whether the
Director’s conduct in failing to file a care plan within the time mandated by the Act, and by failing
to return the children to their parents/guardians once the TGO became void, engages the appellants’
rights to security of the person. In our view, these allegations loosely support an argument that the
appellants were deprived their security of person.

[37] Nonetheless, the current pleadings are lacking, given that they fail to identify any principle
of fundamental justice. However, for the reasons explained further below, we grant the appellants
leave to amend their Statement of Claim to address this deficiency.

[38] We also note that the law does not (at least not yet) require a plaintiff to demonstrate bad
faith, abuse of power, or tortious conduct in order to receive an award of damages under s. 24(1) of
the Charter: see Ward v. Vancouver (City), 2009 BCCA 23, 265 B.C.A.C. 174, leave to appeal
granted [2009] S.C.C.A. No. 125 (QL). However, there is authority for the proposition that a wilful
disregard for the appellants’ Charter rights, or an intent to violate those rights, forms an essential
part of a constitutional tort, and must be properly pled: Burns v. Johnston, [2003] O.T.C. 290 at
paras. 43- 50 (SC); Whatcott v. Schluff (2009), 329 Sask.R. 24 at paras. 51 - 53 (QB); McGillivary
v. New Brunswick and Moncton (City) (1994), 149 N.B.R.(2d) 311, 116 D.L.R.(4th) 104 (C.A.),
leave to appeal refused, [1994] S.C.C.A. No. 408 (QL).

[39] To the extent that the appellants have failed to make any such allegations in their pleadings,
we allow them leave to amend their Statement of Claim to meet the proper requirements. Rule 113
would seemingly permit such an assertion to simply be pled as a fact, since it goes to the Director’s
state of mind.

Effect of Amending Act

[40] Because this proceeding is framed as a potential class action, the Amending Act has
implications for the scope of the proposed class. That Act purports to validate all TGOs that were
issued on or before February 21, 2002, even in circumstances where the Director failed to file a care
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plan after the issuance of the TGO. Accordingly, the Director seeks to have the scope of the potential
class limited to TGO’s issued after February 21, 2002 by striking those claims that relate to TGO’s
issued prior to that date. The chambers judge agreed, and found that the intention of the Amending
Act was “to remove any cause of action arising from the [Director’s] failure to file a care plan” in
relation to any TGO issued prior to February 21, 2002, since those TGOs are deemed to be valid
from the date the order was made “[d]espite any decision of any court.”

[41] In our view, and without commenting on the chambers judge’s analysis on this point, this
issue should not have been struck from the Statement of Claim, as it raises a potential defence to the
Statement of Claim. That alone is not sufficient grounds to strike the claim under a Rule 129 motion:
Huet v. Lynch, 2000 ABCA 97, 255 A.R. 359; Decock v. Alberta, 2000 ABCA 122, 255 A.R. 234
at para. 79.

[42] In any event, even if we were to accept that the intention of the Amending Act is to validate
those TGO’s issued prior to February 21, 2002, it still does not preclude a cause of action by those
children and parents or guardians affected by TGOs issued prior to that date. The Amending Act did
not eliminate the Director’s obligation to file a care plan, but simply attempts to validate those
TGO’s where no care plan was filed. Seemingly that would prevent affected litigants from alleging
that the TGO is void, which in turn would preclude them from arguing that the Director maintained
custody of the children without lawful authority and that the Director was obligated to return those
children to the parents or guardians. But it does not otherwise affect the obligation to file a care plan
for those TGOs issued before that date. It is not beyond all doubt that a court may award damages
based on the Director’s failure to file a care plan, even if that omission does not result in a void
TGO.

Remedy

[43] Where the pleadings are deficient, as we have found they are in some respects in this case,
it becomes necessary to determine whether the court should exercise its discretion to permit the
plaintiff an opportunity to correct the deficiencies or whether the pleadings should be struck. The
chambers judge considered it appropriate to strike the claim. He reasoned as follows:

I do not think it is appropriate for the Court to amend the Plaintiffs’ Statement of
Claim in this case, as to do so would be tantamount to re-writing the pleadings. A
party cannot rely on the Court’s intervention to correct substantive defects in its
pleadings; to hold otherwise would defeat the intent of Rule 129(1)(a). Given the
high threshold that a party has to meet in order to have its application under Rule
129(1)(a) granted, once the applicant has satisfied the “plain and obvious” test, the
Court ought not to prevent the pleadings from being struck by amending them to
ensure they disclose a cause of action. [emphasis added]

[44] This conclusion, while discretionary in nature and subject to a reasonableness standard, is,
in our  respectful opinion, too restrictive. To adopt the chambers judge’s test would be to invariably
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strike pleadings whenever the plaintiff has not met the formalities required by the Rules. The court
is given the discretion to permit a party to amend its pleadings, which provides a prospective
plaintiff with an opportunity to have his or her day in court, so long as a defendant is put on notice
as to the precise nature of the claim being made against it. A host of cases on striking out so hold.
While it may not be appropriate to do so in every case, the chambers judge did not appear to balance
these objectives and therefore, in our opinion, erred in the exercise of his discretion.

[45] The deficiencies identified above in relation to the alleged constitutional torts are more
technical than substantive. By that we mean that formal requirements, such as the need to plead a
state of mind, are not explicitly contained in the pleadings, but are certainly implicit from a broad
reading of the Statement of Claim. For instance, paragraph 25 provides that “[t]he failure to file a
service plan within 30 days of obtaining a [TGO] is reprehensible and outrageous conduct that
offends the public’s sense of decency and warrants a claim of punitive damages.” The inference
from this is that the Director’s conduct was wilful, though the Statement of Claim does not expressly
say so.

[46] For that reason, we grant the appellants leave to amend their pleadings within 30 days to
clear up the defects in relation to the constitutional torts. This does not include leave for those claims
that we have struck, namely the alleged violations of a duty of care and a fiduciary duty owed by
the Director to the parents or guardians whose child is subject to a TGO, as these claims are doomed
to fail.

[47] Judgment accordingly.

Appeal heard on September 03, 2009

Reasons filed at Edmonton, Alberta
this 29th day of January, 2010

Côté J.A.

                                                                  
Martin J.A.

                                                                  
Authorized to sign for: Bielby J.
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Appearances:

R.P. Lee
for the Appellant

G.A. Meikle, Q.C. and S.L. Bercov
for the Respondent
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_______________________________________________________

Corrigendum of the Reasons for Judgment Reserved

_______________________________________________________

In paragraph [1], the first sentence has been corrected to read:

This judgment is being released concurrently with another decision: L.C. v. Alberta, 2010
ABCA 14.

In paragraph [1], the Child Welfare Act cite has been corrected to read:

...Child Welfare Act, R.S.A. 2000, c. C-12 (the “Act”).
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Introduction 

[1] In 2008, the plaintiff Herminia Vergara Dominguez came from the Philippines 

to work in Canada as a temporary foreign worker in one of the Denny’s restaurants 

operated by the defendants. 

[2] Ms. Dominguez contends that the defendants failed to provide her as much 

work as promised, failed to pay her overtime for hours worked and also failed to 

reimburse her for expenses relating to her employment, such as travel expenses 

from the Philippines and agency recruitment fees.  She says that as a result, she 

suffered damages arising from the breach of contract (including breach of duty of 

good faith and fair dealing on the part of the defendants) and breach of fiduciary 

duty.  She also alleges that the defendants were unjustly enriched by reason of their 

nonpayment of these wages and other expenses.  Finally, she alleges that these 

breaches were systemic in the sense that the defendants failed to implement the 

necessary systems to ensure that she and other employees were appropriately 

compensated. 

[3] The overarching allegation in this proceeding is that these breaches took 

place within an employment situation where these foreign workers were under a 

significant disadvantage in terms of protecting their own interests and that the 

defendants sought to take advantage of these vulnerable foreign workers given their 

tentative status here in Canada. 

[4] Ms. Dominguez now applies under the Class Proceedings Act, R.S.B.C. 

1996, c. 50 (the “Act”) to certify this action as a class proceeding on behalf of herself 

and all other current and former employees of the defendants in British Columbia 

who came to Canada under a certain temporary foreign worker program on or after 

December 1, 2006.  She estimates that there are approximately 75 people in this 

putative class. 

[5] I am advised that this is the first case in Canada to address claims of 

temporary foreign workers who contend that a Canadian employer is liable for 
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breaches of obligations or duties relating to their employment in Canada.  The facts 

in Kumar v. Sharp Business Forms Inc. (2001), 5 C.P.C. (5th) 128 (Ont. Sup. Ct. J.), 

discussed in more detail below, are somewhat similar in that certification was sought 

by employees who, for the most part, were recent immigrants to Canada for claims 

for overtime, holiday pay and vacation pay.  That case, however, did not involve 

allegations that the employer had systematically taken advantage of those 

employees as a vulnerable or disadvantaged group, as is the situation in this 

proceeding. 

[6] The defendants do not take issue with the proposition that Ms. Dominguez 

has satisfied many of the requirements for certification under the Act.  The 

defendants do, however, take the position that certification of this action is not 

appropriate for the following reasons: 

a) Ms. Dominguez has failed to produce evidence that she is an 

appropriate representative of the non-resident putative class members 

so as to justify her appointment as a representative plaintiff for those 

class members; 

b) There are no common issues in that Ms. Dominguez has failed to 

prove a sufficient commonality among the putative class members; and 

c) A class proceeding is not the preferable procedure to determine the 

issues. 

Background Facts 

[7] The Temporary Foreign Worker Program (“TFWP”) is a federal government 

program that is jointly administered by Human Resources and Skills Development 

Canada (“HRSDC”) and Citizenship and Immigration Canada whereby foreign 

workers may be permitted to come and work in Canada on a temporary basis in 

areas or occupations where there are labour shortages. 

[8] There is an extensive process by which these workers are allowed to enter 

Canada and commence employment.  Most significant to this process is the 
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requirement that an employer must first provide a written employment offer to the 

prospective worker.  That offer is then forwarded to HRSDC in order to obtain a 

positive Labour Market Opinion (“LMO”) from HRSDC for each foreign worker. 

[9] HRSDC requires that the employment contract submitted in support of an 

application for an LMO contain all of the terms and conditions of the sample contract 

provided by HRSDC or as described in their “Guidelines for Employers”.  HRSDC’s 

stated purpose for the employment contract is to provide a written detailed 

description of the job, describe the terms and conditions of employment, articulate 

the employer’s responsibilities and the worker’s rights and help ensure that the 

worker gets fair working arrangements.  Additional provisions may be added 

provided that they do not contradict the terms and conditions required by HRSDC. 

[10] The purpose of the LMO is to ensure that the employment of the temporary 

foreign worker does not adversely affect the labour market in Canada.  The LMOs 

issued in this case are all in standard form.  They specifically provide that they are 

issued on the understanding that all legal requirements, with respect to employment, 

would be followed, including that all foreign workers would be protected by all 

relevant labour and employment laws of Canada.  Those laws would, of course, 

include requirements under the Employment Standards Act, R.S.B.C. 1996, c. 113. 

[11] The LMO specifically provides that if an employer does not pay wages as 

required, a complaint can be filed with the appropriate federal, provincial or territorial 

department responsible for employment standards.  Each LMO also specifically 

provides that a copy of the employment contract must be submitted prior to the work 

permit being issued and that the conditions and benefits under the employment 

contract must be consistent with the information in the LMO re “wages, hours of 

work, etc.”. 

[12] Many temporary foreign workers go through this process in the hopes of 

ultimately obtaining a more permanent status in Canada, such as permanent 

residency or citizenship. 
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[13] In 2008, Ms. Dominguez was recruited by the defendants from her home in 

the Philippines to be a temporary foreign worker in Canada.  She initiated the 

application in order to join her husband, Christopher Dominguez, who had come to 

Vancouver through the TFWP and who had started work for the defendants in 

August 2008. 

[14] Like her husband, Ms. Dominguez was required to send her résumé to 

International Caregiver Employment Agency (“ICEA”) in Richmond, B.C. to begin the 

process to enable her to come to Canada.  By letter dated July 11, 2006, ICEA had 

been specifically authorized by the defendants “in all aspects as it pertains to 

obtaining approval for foreign workers to obtain work visas to allow them to be 

employed within our company”.  ICEA in turn operated its recruitment activities in the 

Philippines through Luzern International Manpower Services Corporation (“Luzern”) 

located in Manila, describing Luzern as its “counterpart agency” on its website. 

[15] The majority of the putative class members were, like Ms. Dominguez, 

recruited from the Philippines, through ICEA and Luzern under the TFWP.  The 

defendants’ own investigations indicate that 70 individuals falling within the proposed 

class definition were initially recruited by ICEA and Luzern. 

[16] In August 2008, Ms. Dominguez’s husband dropped off his wife’s résumé at 

the ICEA offices in Richmond.  At some point, he was advised by the general 

manager of ICEA that in order for his wife to obtain a job, an initial amount of $3,000 

had to be paid to ICEA.  This amount was paid by him to ICEA. 

[17] In early October 2008, Ms. Dominguez was contacted by Luzern and told to 

come into the office to sign an employment contract.  Prior to her signing the 

document, she was advised that in September 2008 a positive LMO had been 

issued relating to her job with the defendants as a food and beverage server at 

$9.80 per hour for a 24 month period.  The hours of work were not specified in her 

LMO.  In the case of other putative class members, the LMO specifically provided 

that the hours of work would be 40 hours per week. 
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[18] ICEA was very involved in the process to obtain LMOs for workers coming 

from the Philippines to work in the defendants’ restaurants.  In August 2006, on an 

Application for a LMO for Maria Reyes, another putative class member, ICEA 

specifically signed the application as a third party representative on behalf of the 

defendants.  The defendants in turn signed the application form and also an 

Appointment of Representative which identified ICEA as its representative in relation 

to obtaining the LMO.  By this document, the defendants agreed to ratify and confirm 

all that ICEA should do by reason of the appointment. 

[19] Ms. Dominguez signed her employment contract on October 8, 2008 at 

Luzern’s offices in Manila.  The employment contract had already been executed by 

the defendants.  The contract was in precisely the same form as the HRSDC sample 

contract and provided inter alia: 

4. THE EMPLOYEE shall work 40 hours per week. He/she shall receive 
50% more than the regular wages for any hours worked over this limit. ... 

11. THE EMPLOYER shall not recoup from the EMPLOYEE, through 
payroll deductions or any other means, any costs incurred in recruiting or 
retaining the EMPLOYEE. These include, but are not limited to, any amounts 
payable to a third-party recruiter. 

13. THE EMPLOYER agrees to assume the cost of two-way air 
transportation for the EMPLOYEE between the EMPLOYEE'S country of 
residence and the place of work, i.e. Philippines and 8855 202 St. Langley, 
BC (specify country of residence and the place of work). These costs are not 
recoverable by the employer. 

19. THE EMPLOYER is obliged to abide by the standards set out in the 
relevant provincial labour standards act and, if applicable, the terms of any 
collective agreement in place. In particular, THE EMPLOYER must abide by 
the standards with respect to how wages are paid, how overtime is 
calculated, meal periods, statutory holidays, annual leave, family leave, 
benefits and recourse under the terms of the Act and, if relevant, collective 
agreement. Any terms of this contract of employment less favourable to THE 
EMPLOYEE than the standards stipulated in the relevant labour standards 
act is null and void. 

[20] Many of the employment contracts of the other putative class members are 

exactly or virtually the same as that of Ms. Dominguez in that they contain the same 

or similar provisions as the provisions in the sample contract provided by HRSDC 

set out above. 
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[21] I am advised that more current contracts signed between the defendants and 

other temporary foreign workers now provide that the employee “shall work up to” 40 

hours, as opposed to the previous contracts which provided that the employee “shall 

work” 40 or in some cases, 37.5 hours. 

[22] Following Ms. Dominguez undergoing a medical examination, a work visa 

was approved.  At this point, she was advised by Luzern that she would have to pay 

an additional $2,750 to continue with the hiring process with the defendants.  She 

arranged to pay this amount, as with the earlier payment, to ICEA as an “agency 

fee”. 

[23] It is apparent that all of the putative class members applying for positions with 

the defendants through ICEA and/or Luzern were also required to pay fees in order 

to proceed with and complete the hiring process.  The amounts paid by Ms. 

Dominguez were not unusual in that other putative class members who gave 

evidence in this proceeding, including Ms. Dominguez’s husband Christopher 

Dominguez, paid ICEA or Luzern fees ranging from $6,000 to $7,000, depending on 

currency conversions. 

[24] Following attendance at a pre-departure orientation seminar, Ms. Dominguez 

purchased her airfare for travel from the Philippines to Vancouver from Luzern at a 

cost of approximately US$1,000.  She requested a receipt for this payment, but 

Luzern refused to provide one.  Likewise, the evidence establishes that other 

putative class members paid their own airfare from their home countries to Canada. 

[25] Ms. Dominguez arrived in Canada on January 26, 2009 under the TFWP.  

Her 24 month work permit, naming her employer as that of the defendants, naming 

her employment as a food and beverage server, and naming her location as 

Vancouver, was signed that day.  The work permit contained various restrictions 

relating to her employment, including that Ms. Dominguez was: 

1. Not authorized to work in any occupation other than stated. 

2. Not authorized to work for any other employer other than stated. 

3. Not authorized to work in any location other than stated. 
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The work permits of other putative class members contain identical restrictions. 

[26] A few days after her arrival in Canada, Ms. Dominguez started working as a 

server at the restaurant of the defendants on Davie Street in Vancouver. 

[27] Ms. Dominguez contends that the defendants did not abide by the contract 

relating to her employment.  She says that shortly after she started work there, she 

was often provided with less than 40 hours of work a week, and that she was not 

compensated for hours she did not work despite being able to do so.  She says that 

when she complained to her general manager about her lack of hours, she found 

that her hours were cut further.  Accordingly, she stopped complaining. 

[28] Other putative class members were also given fewer hours than indicated in 

their contracts of employment, being either 37.5 or 40 hours per week.  In the case 

of Charo Salazar, the lack of hours in 2009/2010 contributed to her difficult financial 

situation in that her income was not sufficient to meet the requirements to qualify for 

permanent residency status in Canada. 

[29] It is suggested by the evidence of the defendants that a lack of business 

resulted in a scale back of the hours to be worked, as evidenced by what appeared 

to be yearly memos to staff dated in January 2009, 2010 and 2011.  Bobby Naicker, 

the President of the defendant Dencan Restaurants Inc., stated that it was his 

understanding that such cutbacks in hours were to be borne by the foreign workers 

in the first instance, rather than reducing the hours of Canadian citizens or those 

with permanent residency status. 

[30] Ms. Dominguez also alleges that she occasionally worked over eight hours in 

a day.  On some of these occasions she was paid overtime in accordance with her 

contract.  On others she was not, and she believes that in some instances, these 

overtime hours were shifted to days when she did not work a full day so as to not 

trigger an obligation to pay overtime.  She did not complain about missing overtime 

pay as she was afraid that this would result in her getting fewer hours of work yet 

again. 
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[31] Other putative class members have given evidence on this application that 

they were not paid for overtime in accordance with their contracts of employment.  

Ms. Dominguez and other putative class members provided copies of some of their 

pay statements which show hours worked which would have attracted payment of 

overtime but which do not show any overtime being paid. 

[32] There is some independent evidence that in the past, the defendants have 

not paid overtime in accordance with the Employment Standards Act, which requires 

that time and a half be paid (s. 40(1)(a)).  In late 2010, the Director of Employment 

Standards began investigating the operations of the defendants in relation to 

complaints that overtime was not being paid.  In October 2010, the Director had 

identified that there had been various failures to pay overtime from January to July 

2010.  This investigation led to overtime being paid voluntarily by the defendants. 

[33] Despite these actions, the Director continued his audit of records for the 

month of December 2010.  Arising from this later audit, the Director determined that 

one putative class member, Marilyn Aguinaldo, had not been paid overtime for the 

pay periods in December 2010, just as had other employees in six restaurants 

investigated.  This resulted in a Determination of the Director dated June 17, 2011 

that the defendants pay the required overtime for December 2010 together with 

substantial administrative penalties. 

[34] The matter of fees charged by ICEA and/or Luzern was also the subject of an 

investigation by the Director of Employment Standards in mid 2010 in the context of 

ICEA applying for an employment agency licence under the Employment Standards 

Act.  On June 3, 2011, the Director accepted the evidence of 55 temporary foreign 

workers, including that of Mr. and Ms. Dominguez and other putative class 

members, that they had paid fees to ICEA and/or Luzern.  In addition, the Director 

found that ICEA, both directly or through Luzern, requested and charged such fees 

to the workers seeking employment contrary to s. 10 of the Employment Standards 

Act.  ICEA’s application for a licence was rejected. 

20
12

 B
C

S
C

 3
28

 (
C

an
LI

I)



Dominguez v. Northland Properties Corporation Page 10 

 

[35] The defendants say that they have no knowledge of these fees paid to ICEA 

and/or Luzern.  They deny receiving any alleged employment fees from ICEA and/or 

Luzern. 

[36] The standard form contracts also provide that the defendants were to pay 

return airfare for the workers.  In a Determination of the Director dated June 3, 2011, 

the matter of the airfare was addressed by the Employment Standards Branch.  At 

that time, the Director found that “[i]t was understood and agreed by all parties that 

Denny’s would be responsible for the cost of the TFWs’ airfare to and from Canada”.  

On this point, the defendants say that they agreed with ICEA that ICEA would 

purchase the airfare for their recruits and that ICEA was to subsequently bill them for 

this.  The defendants further say that they expected to be billed in due course and 

that they requested this invoicing on “several occasions”, although no documents or 

written requests were produced by either the defendants or ICEA in that respect. 

[37] I find it extremely odd that, as the defendants well knew, some 70 people 

were recruited by ICEA for the defendants over many years and yet at no time did 

ICEA bill the defendants for the airfare amounts that must necessarily have been 

incurred by ICEA.  Despite this state of affairs, the defendants never appear to have 

made any real efforts to follow up in this respect to ensure that the terms of 

employment (i.e. the HRSDC standard clause that requires the employer to pay for 

airfare to Canada of the temporary foreign workers) were being met. 

[38] Ms. Dominguez also addressed in her evidence what other options she 

considered beyond this class action proceeding.  She says that she has insufficient 

resources to commence even a small claims court action. 

[39] One of the issues that will be addressed under the preferability requirement is 

the defendants’ contention that she should have registered her complaints with the 

Employment Standards Branch.  In reply, Ms. Dominguez says that she was afraid 

to bring a complaint against the defendants with the Employment Standards Branch 

given the experience of another putative class member.  That member, Alfredo 

Sales, had complained to the defendants in mid 2010 about not being paid overtime 
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and about not being reimbursed for the agency fees and airfare costs.  He 

subsequently filed a complaint against the defendants with the Employment 

Standards Branch in mid August 2010.  A week after filing that complaint, Mr. Sales’ 

employment was terminated by the defendants.  Mr. Sales then filed a further 

complaint under s. 83 of the Employment Standards Act, alleging that his termination 

by the defendants was in retaliation for bringing his first complaint. 

[40] Upon investigation, the Employment Standards Branch found that Mr. Sales’ 

claim in respect of the agency fees was out of time given the six month limitation 

under the Employment Standards Act.  The issues relating to overtime and the 

airfare were settled directly between the parties in November 2010.  Mr. Sales’ 

retaliation complaint was upheld by the Director of Employment Standards in a 

Determination dated April 29, 2011 by which the defendants were ordered to pay the 

sum of $7,255.39 which included lost wages and interest, and an administrative 

penalty amount of $500. 

[41] Another putative class member, Ms. Salazar, stated that she was afraid of 

getting involved in this lawsuit and that others were too because they didn’t want to 

get fired like Mr. Sales. 

[42] Ms. Dominguez also states that she was unaware of her legal rights under the 

Employment Standards Act until well after six months from her arrival in Canada, 

which would defeat any claim under that Act for the agency fees and airfare costs 

and also for wages for most of her employment as may be owed at this time. 

[43] Just prior to the expiration of her work permit with the defendants, Ms. 

Dominguez obtained another work visa that allows her to stay in Canada working for 

another employer.  Her husband remains employed by the defendants under his 

work permit which expires in May 2012. 

[44] Ms. Dominguez filed this action on January 7, 2011. 

[45] Immediately following the commencement of this action, representatives of 

the defendants began contacting Ms. Dominguez and various other putative class 
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members, such as Ryan Del Rosario, Leo Baduria and Joey Nicandro, to discuss 

the litigation.  A number of these class members felt threatened and intimidated by 

this contact.  In at least one instance – relating to Mr. Nicandro – in the context of 

negotiations relating to renewing his employment, the defendants sought an 

acknowledgment that no payments had been made by him as a condition of 

employment when in fact, he had made those payments. 

[46] On the defendants’ part, Mr. Naicker quite properly says that this litigation 

poses unique challenges for the parties in that the defendants and its employees 

continue to deal with each other on a day to day basis in the course of the 

employment of the temporary foreign workers.  He indicated that, in fact, a number 

of the employees had approached management to express concern about how the 

litigation may affect them or alternatively, complain about contact from Ms. 

Dominguez regarding this litigation.  He also indicates that in respect of Mr. 

Nicandro, there was no intent to release the defendants from the claims in this action 

through those efforts and that the acknowledgment sought only related to his 

prospective employment offer. 

[47] Issues arising from these interactions between the parties were resolved 

through a Consent Order dated April 19, 2011 which governs the basis upon which 

the defendants and the class members may discuss the matter and address the 

issues.  At the hearing, I was not advised that there were any remaining or 

outstanding communication issues arising between the parties.  In light of the 

Consent Order and a provision in that order that there will be no repercussions 

against the workers if they join these proceedings, Ms. Salazar now indicates that 

she is no longer afraid despite the experience of Mr. Sales. 

[48] In any event, the defendants have taken steps to address some of the issues 

raised in this litigation. 

[49] In early 2011, HRSDC commenced a review of the defendants’ compliance 

with the terms of employment as set out in the LMOs.  In March 2011, the 

defendants committed in writing to HRSDC to repay various putative class members 
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their one way airfare costs.  On April 21, 2011, HRSDC indicated in a letter that they 

were satisfied that the defendants had taken certain corrective measures, including 

payment of wages as per the employment contracts and LMOs, repayment of 

transportation costs to Canada and a commitment to pay transportation costs for a 

worker’s return to their country of residence. 

[50] On August 10, 2011, the defendants forwarded letters to the 75 putative class 

members (being 70 people termed as “ICEA Recruits” and 5 people termed “Other 

Foreign Recruits” by the defendants).  In that letter, the defendants asked those 

persons to confirm whether they paid their own airfare to Canada and if so, the 

defendants have offered to reimburse them for that cost.  If no receipts are available, 

the defendants have offered to pay the average cost effective at the time of travel.  

The defendants have also offered to pay for any return airfare.  As of August 24, 

2011, 15 people had been reimbursed for airfare to Canada and in some cases, 

from Canada to their home country. 

[51] Accordingly, the defendants state that they are in the process of complying 

with the HRSDC directive regarding reimbursing airfare costs, however, the matter is 

complicated by the lack of invoices from the workers.  They say that they are 

prepared to do so without the need for further legal action. 

Discussion 

General Principles 

[52] As a starting point, counsel for Ms. Dominguez refers to various authorities 

which set out the principles upon which the application is to be considered.  The 

defendants do not dispute that these principles apply. 

[53] In Endean v. Canadian Red Cross Society (1997), 36 B.C.L.R. (3d) 350 

(S.C.), rev’d on other grounds (1998), 48 B.C.L.R. (3d) 90 (C.A.), the Court stated 

the object of the Act was as follows: 

[58] ... the object of the Act is not to provide perfect justice, but to provide 
a “fair and efficient resolution” of the common issues. It is a remedial, 
procedural statute and should be interpreted liberally to give effect to its 
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purpose. It sets out very flexible procedures and clothes the court with broad 
discretion to ensure that justice is done to all parties. 

[54] The Supreme Court of Canada in Hollick v. Toronto (City), 2001 SCC 68 also 

makes clear that the Act is to be construed generously (para. 14).  In addition, the 

Court set out the three objectives and advantages of class proceedings which are 

important to keep in mind at the certification stage: 

[15] …. First, by aggregating similar individual actions, class actions serve 
judicial economy by avoiding unnecessary duplication in fact-finding and legal 
analysis. Second, by distributing fixed litigation costs amongst a large number 
of class members, class actions improve access to justice by making 
economical the prosecution of claims that any one class member would find 
too costly to prosecute on his or her own. Third, class actions serve efficiency 
and justice by ensuring that actual and potential wrongdoers modify their 
behavior to take full account of the harm they are causing, or might cause, to 
the public.... In my view, it is essential therefore that courts not take an overly 
restrictive approach to the legislation, but rather interpret the Act in a way that 
gives full effect to the benefits foreseen by the drafters. 

[Emphasis added.] 

[55] The Court is not to assess the merits of the claims at a certification hearing; 

rather, the focus is on the procedural aspects towards determining whether the 

matter should proceed as a class action or not:  Hollick at para. 16. 

[56] Finally, the plaintiff representative must show some “basis in fact” for each of 

the requirements under the Act, other than that the pleadings disclose a cause of 

action.  This burden has been described as not “onerous”:  Hollick at paras. 21 and 

25.  In contrast, if the defendants introduce evidence to challenge any of the 

certification requirements, it must be shown that there is no basis in the evidence for 

the facts asserted by the plaintiff:  Lambert v. Guidant Corp. (2009), 72 C.P.C. (6th) 

120 at para. 68 (Ont. Sup. Ct. J.); and Stanway v. Wyeth Canada Inc., 2011 BCSC 

1057 at para. 9. 

[57] The British Columbia Court of Appeal, in Pro-Sys Consultants Ltd. v. Infineon 

Technologies AG, 2009 BCCA 503 at para. 64, leave to appeal to S.C.C. refused, 

[2010] S.C.C.A. No. 32, has fully endorsed that the Act is to be construed 

generously in order to achieve its objectives. 
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[58] The onus of satisfying the requirements for certification under s. 4 of the Act 

rests on Ms. Dominguez:  Hollick at para. 25.  Assuming that all requirements are 

met, the Court must certify the proceedings:  Act, s. 4(1). 

[59] The defendants take issue with Ms. Dominguez having met the requirements 

of ss. 4(1)(c), (d) and (e) of the Act relating to her ability to represent the subclass, 

the existence of common issues and whether the Act is the preferable procedure.  

However, for the sake of completeness, I will briefly address the other requirements. 

Do the pleadings disclose causes of action? 

[60] Ms. Dominguez bears the burden of showing that a cause of action has been 

properly pled as required by s. 4(1)(a) of the Act.  This burden has been described 

as a very low one:  Brogaard v. Canada (Attorney General), 2002 BCSC 1149 at 

paras. 30-33. 

[61] There is no contest between the parties in that the Notice of Civil Claim 

discloses causes of action and that those causes of action have been properly pled.  

Those causes of action include: 

a) agency:  that ICEA and Luzern were acting as agents of the 

defendants and that the defendants are liable for their actions in 

charging and receiving the agency fees which resulted in the breach of 

contract (including breach of duty of good faith and fair dealing), 

breach of fiduciary duty and unjust enrichment; 

b) breach of contract:  that the contracts between the parties contained 

express or implied terms in respect of the agency fees, airfare 

reimbursement, hours of employment and overtime and that those 

obligations were breached.  Breach of duty of good faith and fair 

dealing is not pled as an independent cause of action, but rather as 

part of the contractual relationship between the parties whereby the 

defendants were required to honour their contractual and statutory 

obligations to their employees, citing Fulawka v. Bank of Nova Scotia, 
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2010 ONSC 1148 (Sup. Ct. J.), aff’d 2011 ONSC 530 

(Sup. Ct. J. Div. Ct.); 

c) breach of fiduciary duty:  that the putative class members were owed 

an ad hoc fiduciary duty, citing Galambos v. Perez, 2009 SCC 48 and 

Alberta v. Elder Advocates of Alberta Society, 2011 SCC 24.  Further, 

Ms. Dominguez cites Mustaji v. Tjin (1995), 24 C.C.L.T. (2d) 191 

(B.C.S.C.), aff’d 25 B.C.L.R. (3d) 220 (C.A.), in support of her 

contention that this duty arose in the context of her employment and 

given the requirements of the TFWP such that these foreign workers 

were particularly vulnerable to the employment practices of the 

defendants; and 

d) unjust enrichment:  all three elements (enrichment, deprivation and 

absence of juristic reason) have been pled:  Garland v. Consumers’ 

Gas Co., 2004 SCC 25. 

[62] All of these allegations are said to arise from the shared experience of the 

putative class members arising from their employment with the defendants.  Ms. 

Dominguez seeks various relief in respect of those causes of action, which is also 

consistent with the causes of action pled. 

[63] I conclude that the Notice of Civil Claim discloses causes of action, as 

required by the Act. 

Is there an identifiable class of 2 or more persons? 

[64] Section 4(1)(b) provides that there must be “an identifiable class of 2 or more 

persons”. 

[65] Based on investigations completed to date by both Ms. Dominguez and the 

defendants, various putative class members have been identified.  Other than Ms. 

Dominguez, other employees of the defendants have presented evidence on this 

application who are in substantially the same situation as Ms. Dominguez, including 

Ms. Reyes, Mr. Del Rosario, Mr. Dominguez, Mr. Baduria and Mr. Nicandro. 
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[66] In particular, the records of the defendants indicate that 70 individuals, who 

were or currently are employed by the defendants, were initially recruited by ICEA 

and Luzern from December 1, 2006 onwards (termed as “ICEA Recruits” by the 

defendants).  Of those people, 55 are still employed by the defendants, five have left 

the country and ten others have stopped working for the defendants and may still be 

present in Canada.  There are five other recruits, from India, Fiji, Mexico and Sri 

Lanka, all of whom remain employed by the defendants (termed as “Other Foreign 

Recruits” by the defendants). 

[67] The total putative class members will therefore be approximately 75 people, 

both residing in British Columbia and elsewhere. 

[68] During the course of the hearing, the proposed class definitions were clarified 

by Ms. Dominguez’s counsel as follows: 

Class A 
All current and former employees of the Defendants in British Columbia for 
whom there is a positive Labour market Opinion which allowed them to work 
in Canada under the Temporary Foreign Worker Program, on and after 
December 1, 2006 to the opt-out/opt-in date set by the court. (“Class” or 
“Class Members”) 

Class B 
All current and former employees of the Defendants in British Columbia for 
whom there is a positive Labour market Opinion which allowed them to work 
in Canada under the Temporary Foreign Worker Program, on and after 
December 1, 2006 to the opt-out/opt-in date set by the court and who are no 
longer resident in British Columbia. (“Non-Resident Class” or “Non-Resident 
Class Members”) 

[69] I conclude that there is an identifiable class of 2 or more persons, as required 

by s. 4(1)(b) of the Act. 

Is Ms. Dominguez an appropriate representative of the non-resident 
putative class members? 

[70] One of the requirements under the Act is that there must be a representative 

plaintiff for any class.  Section 4(1)(e) provides that this representative plaintiff must 

be a person who: 

(i) would fairly and adequately represent the interests of the class, 
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(ii) has produced a plan for the proceeding that sets out a workable method 
of advancing the proceeding on behalf of the class and of notifying class 
members of the proceeding, and 

(iii) does not have, on the common issues, an interest that is in conflict with 
the interests of other class members. 

[71] Ms. Dominquez proposes that she act as the representative plaintiff for the 

class.  She indicates that she is Filipino, just as are the majority of the class 

members, and that her ability to interact within the tight knit Filipino community will 

assist her in her duties.  She is fluent in both English and Tagalog, the native Filipino 

language. 

[72] Ms. Dominguez indicates that she has already participated in significant steps 

in the action after initially retaining counsel, including preparing the Notice of Civil 

Claim and her affidavit in support of the certification application.  She has become 

familiar with the normal pre-trial procedures that would be necessary to go forward in 

the litigation and is prepared to participate as required.  She has also already taken 

steps to advise putative class members of the proceedings and to direct them to the 

available resources in respect of the litigation. 

[73] In the circumstances, I am satisfied that Ms. Dominguez is in a position to 

fairly and adequately represent the interests of the class. 

[74] Sections 6(1) and 8(2) are provisions in the Act which allow certification only 

upon the appointment of a representative plaintiff for subclasses where there are 

common issues not shared by all the class members.  The rationale for separate 

representation is set out in s. 6(1) which states that it is to protect the interests of the 

subclass members.  In this case, since the putative class members will no doubt 

reside in British Columbia and also outside British Columbia, a subclass for non-

residents is mandated by the Act:  s. 6(2). 

[75] Ms. Dominguez also proposes that she be the representative plaintiff for not 

only the resident class, Class A, but also the non-resident subclass, Class B. 
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[76] She relies on Pearson v. Boliden Ltd., 2001 BCSC 1054, varied on other 

grounds, 2002 BCCA 624.  In that case, Mr. Justice Burnyeat certified the class and 

various non-resident classes.  One of the issues addressed was whether certification 

could occur only if different representative plaintiffs were appointed for each 

subclass.  The Court held that it was not necessary to do so at the stage of 

certification where the representative plaintiff could “fairly and adequately represent 

the interests” of all subclasses: 

[73] I am satisfied that this was not what was intended by either s.6(1) or 
s.8(2) of the Act.  Rather, I am satisfied that the intent of those two 
subsections is to prohibit any part of the proceeding as a class proceeding 
unless each of the subclasses has a representative plaintiff who can “fairly 
and adequately represent the interests of the subclass” and who does not 
have “on the common issues for the subclass, an interest that is in conflict 
with the interest of other subclass members.”  I am satisfied that it is not 
necessary for a separate representative plaintiff to be in place before each of 
the subclasses is established.  The “representative plaintiff” who can “fairly 
and adequately represent the interest of the subclass” at this stage can be a 
person who is the same person as the “representative plaintiff for the class”. 

[77] The defendants contend that while the Court may appoint a person who is not 

a member of the class as a representative plaintiff, the Court may only do so on the 

authority of s. 2(4) of the Act which provides: 

The court may certify a person who is not a member of the class as the 
representative plaintiff for the class proceeding only if it is necessary to do so 
in order to avoid a substantial injustice to the class. 

[78] The defendants also point to s. 16(4) of the Act which provides that a non-

resident may not opt into a class proceeding unless the subclass has a 

representative plaintiff in accordance with s. 6(1) of the Act. 

[79] The defendants rely on L. (T.) v. Alberta (Director of Child Welfare), 2009 

ABQB 96 at paras. 6-16.  I note, however, that in that case, the Court was 

addressing the issue following certification and during the process of preparing the 

Notice of Certification.  At para. 13, the Court expressly acknowledged that it was 

not always necessary to appoint a representative for a subclass.  The Court 

expressed the view that, given the present stage of that litigation, it was necessary 

at that time for the non-resident subclass to have its own representative plaintiff, in 
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accordance with the equivalent Alberta section of s. 16(4) of the Act:  para. 14.  Only 

at that time was a separate representative to be appointed failing a finding of 

substantial injustice based on evidence presented. 

[80] I do not see the ratios in L. (T.) and Pearson to be at odds with each other.  

Both cases note that the discretion remains with the Court to allow a single 

representative plaintiff who meets the requirements of s. 4(1)(e) for all classes at this 

stage of the proceedings, if that is appropriate. 

[81] It seems to make eminent sense to me that Ms. Dominguez is in the best 

position at this time to represent both the class and subclass given her knowledge of 

the issues and her involvement to date.  The issues, to the extent that they are 

common issues, relate to all class members based on the dealings between the 

defendants and the putative class members while they were resident here in British 

Columbia.  The fact that some of them may have changed their residence does not 

stand as a legal distinction that will dictate a difference in approach as between the 

class members at this time:  T. (L.) at para. 14.  In other words, the common issues 

here are shared by all class members, including the subclass, and separate 

representation is not required at this stage:  Act, s. 6(1). 

[82] In that respect, I adopt the approach of Burnyeat J. in Pearson. 

[83] The only reason for the subclass is to meet the technical requirements of the 

Act.  If, following any certification, it appears that Ms. Dominguez is no longer fairly 

and adequately representing the interests of the subclass, or if a conflict develops 

between the class and the subclass, then measures can be taken to replace her in 

respect of the subclass.  Until or if that occurs, I am satisfied that Ms. Dominguez is 

the appropriate representative plaintiff for the subclass at this time. 

[84] If certification does occur, I will expect that measures will be taken before the 

next court hearing to substitute and appoint a member of the subclass as the 

representative plaintiff for the subclass:  Gregg v. Freightliner Ltd. (c.o.b. Western 

Star Trucks), 2003 BCSC 241 at para. 108.  That is subject, of course, to Ms. 

Dominguez seeking to continue in that role and provided that she produces sufficient 
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evidence upon which the Court can find that it is necessary to do so to avoid 

“substantial injustice”, as intended by s. 2(4) of the Act. 

[85] Accordingly, I am satisfied that Ms. Dominguez has satisfied the requirements 

of s. 4(1)(e) of the Act at this time. 

Are there common issues? 

[86] The next issue in this proceeding is whether the claims of the class members 

raise “common issues, whether or not those common issues predominate over 

issues affecting only individual members”:  Act, s. 4(1)(c). 

[87] “Common issues” are defined in s. 1 of the Act as: 

(a) common but not necessarily identical issues of fact, or 

(b) common but not necessarily identical issues of law that arise from 
common but not necessarily identical facts; 

[88] Section 7 of the Act provides: 

Certain matters not bar to certification 
7 The court must not refuse to certify a proceeding as a class 
proceeding merely because of one or more of the following: 

(a) the relief claimed includes a claim for damages that would 
require individual assessment after determination of the common 
issues; 

(b) the relief claimed relates to separate contracts involving 
different class members; 

(c) different remedies are sought for different class members; 

(d) the number of class members or the identity of each class 
member is not known; 

(e) the class includes a subclass whose members have claims 
that raise common issues not shared by all class members. 

[89] Ms. Dominguez refers to various authorities which discuss the general 

principles adopted by the courts in deciding this issue, including Riazi v. Vancouver 

School District No. 39, 2011 BCSC 407 at paras. 41-45; Stanway at paras. 39-42; 

and Harrington v. Dow Corning Corp., 2000 BCCA 605 at paras. 23-24, leave to 

appeal to S.C.C. refused, [2001] S.C.C.A. No. 21. 
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[90] As stated by this Court in Vasquez v. United Steel Workers of America, Local 

No. 1-3567, 2006 BCSC 1399 at para. 61, quoting Endean at para. 40, the focus at 

this stage of the inquiry is on the question and not its answer and the “possibility that 

the question will be answered differently for some members of the class does not 

diminish the commonality of the question”. 

[91] The underlying focus is whether certification of the common issues will avoid 

duplication of fact-finding or legal analysis.  It has also been stated that the Court 

must consider whether there are common issues that can be resolved in a fair, 

efficient and manageable way that will advance the proceeding:  Riazi at para. 24. 

[92] The issue will be “common” in the sense that the issue is a “substantial 

ingredient” of each of the class members’ claims:  Hollick at para. 18.  Of particular 

importance in the context of this requirement of a “substantial ingredient” are the 

comments from para. 53 in Cloud v. Canada (Attorney General) (2004), 247 D.L.R. 

(4th) 667 (Ont. C.A.), leave to appeal to S.C.C. refused, [2005] S.C.C.A. No. 50: 

[53] In other words, an issue can constitute a substantial ingredient of the 
claims and satisfy s. 5(1)(c) even if it makes up a very limited aspect of the 
liability question and even though many individual issues remain to be 
decided after its resolution. In such a case the task posed by s. 5(1)(c) is to 
test whether there are aspects of the case that meet the commonality 
requirement rather than to elucidate the various individual issues which may 
remain after the common trial. This is consistent with the positive approach to 
the CPA urged by the Supreme Court as the way to best realize the benefits 
of that legislation as foreseen by its drafters. 

[93] The approach adopted in Cloud was recently cited with approval in Halvorson 

v. British Columbia (Medical Services Commission), 2010 BCCA 267. 

[94] Finally, it must be kept in mind that the question of whether the individual 

issues predominate over the common issues is not a relevant consideration under 

s. 4(1)(c) of the Act:  Endean at para. 35; Vasquez at para. 62; Riazi at para. 45. 

[95] The proposed common issues are extensive and include issues relating to 

agency, breach of contract (including breach of duty of good faith and fair dealing), 

breach of fiduciary duty and unjust enrichment.  The proposed common issues also 
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include those relating to appropriate remedies, if liability is found on the part of the 

defendants. 

[96] In broad terms, the defendants say that there are no common issues in that 

firstly, the issues will require a consideration of the facts of each employee’s 

particular situation and secondly, while the issues postulated may be common in the 

abstract, they do not advance the case sufficiently to justify certification in that they 

are preliminary only and do not lie at the heart of the claim.  They point out that the 

Court must ensure that the issue is truly common, as opposed to being drafted in a 

way so as to appear to be common:  Mackinnon v. National Money Mart Company, 

2005 BCSC 271 at para. 11. 

[97] For ease of convenience, the proposed common issues are reproduced in 

Schedule “A” to these reasons.  I will deal with each of them separately below. 

(i) Agency 

[98] Ms. Dominguez alleges that ICEA and Luzern were agents of the defendants, 

having the express, implied or apparent authority to arrange or facilitate her 

employment with and on behalf of the defendants.  She further says that as such, 

the defendants are liable for the actions of their agents in charging and receiving 

employment fees. 

[99] Evidence has been presented which supports the contention that ICEA and 

Luzern were in fact acting on behalf of the defendants in recruiting the temporary 

foreign workers from the Philippines.  This would include approximately 70 people 

from the putative class.  This evidence includes Mr. and Ms. Dominguez’s affidavits, 

the affidavits of other employees presented on this application and documentation 

from the Employment Standards Division offices. 

[100] In a letter dated July 11, 1996, Mr. Naicker on behalf of the defendants wrote 

to ICEA stating that ICEA and its employees were authorized to work on behalf of 

the defendants “in all aspects as it pertains to obtaining approval for foreign workers 

to obtain work visa to allow them to be employed within our company”.  Documents 
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also confirm that ICEA was authorized by the defendants to obtain the LMOs 

through HRSDC. 

[101] Ms. Dominguez primarily argues that express authority can be found in the 

documentation and dealings between ICEA and Luzern and the defendants:  F.M.B. 

Reynolds, Bowstead and Reynolds on Agency, 18th ed. (London, UK: Sweet and 

Maxwell Ltd., 2006) at 105-106.  According to this authority, agency, based on 

express authority, may exist whether or not a person dealing with the agent has 

knowledge of that agency. 

[102] The defendants suggest, although they have not yet filed any statement of 

defence, that ICEA and Luzern were not authorized to charge fees in contravention 

of the Employment Standards Act.  They further say that four conditions must be 

satisfied before any such contract may be enforced where there is no actual 

authority and that in particular, most relevant to this claim, Ms. Dominguez must 

prove that she was induced by a representation to enter into the contract:  Freeman 

& Lockyear v. Buckhurst Park Properties (Mangal) Ltd., [1964] 1 All E.R. 630 at 646 

(C.A.).  As such, they say that any claim of agency will require an individual 

assessment of each class member’s experience in dealing with ICEA and Luzern. 

[103] The application of the concept of ostensible or apparent authority can result in 

a principal being bound by any unauthorized acts of its agent.  With respect to 

ostensible or apparent authority, Ms. Dominguez relies on the principles in Thiessen 

v. Clarica Life Insurance Co., 2002 BCCA 501 at paras. 31-33, leave to appeal to 

S.C.C. refused, [2002] S.C.C.A. No. 454, which sets out an objective test.  While the 

Court would not necessarily ignore the perspective of the employee in determining 

that issue, that analysis can consider the perspective of the “customer” in a general 

sense and does not require a detailed examination of each employee’s dealings with 

ICEA and Luzern. 

[104] In Carom v. Bre-X Minerals Ltd. (2000), 196 D.L.R. (4th) 344 (Ont. C.A.), the 

Court found that a claim for negligent misrepresentation involving agents was 

properly certified where the common issues related to the defendant’s knowledge 
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and conduct, which represented two of the five components of that tort.  Similarly in 

this case, the focus would be on the dealings between the defendants and ICEA and 

Luzern. 

[105] The defendants rely on Gary Jackson Holdings Ltd. v. Eden, 2010 BCSC 273 

at paras. 65, 67-68, where the defences raised issues concerning whether the 

plaintiffs gave actual or ostensible authority and as such, evidence of the individual 

plaintiffs would be required.  I note, however, that the Court did consider that there 

were common issues, but ultimately decided that certification was not a preferable 

procedure in light of these defences. 

[106] In my view, one of the key questions in this litigation is the status of ICEA and 

Luzern in relation to the defendants in terms of ICEA’s dealings with the temporary 

foreign workers that they recruited for the defendants.  That will be decided on the 

basis of either express or apparent authority.  It will not require a detailed 

examination of each employee’s circumstances or evidence in that the focus will be 

on the agreements and dealings between ICEA and Luzern and the defendants.  To 

that extent, a determination as to whether they were acting as agents of the 

defendants and if so, are the defendants liable to repay the agency fees, will 

materially advance this litigation in relation to most of the putative class. 

[107] A similar result was reached in Cooper v. Merrill Lynch Canada Inc., 2006 

BCSC 1905 at paras. 54-56, where the Court considered that the nature of the 

relationship between the defendant and the class members, including issues of 

agency and consideration of written agreements, were proper common issues. 

[108] I consider that in all the circumstances, the agency issues are common 

issues.  It will be an irrelevant consideration to those in the class who did not deal 

with ICEA and/or Luzern in that the answer to the question of liability based on 

agency from their perspective will inevitably be “no”. 
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(ii) Breach of Contract, including Duty of Good Faith and Fair Dealing 

[109] The principal allegation in this action is that the defendants are in breach of 

the employment contracts with the putative class members.  There is no doubt that 

there are separate contracts with each class member, although s. 7(b) of the Act 

states that a Court must not refuse to certify a proceeding as a class proceeding 

merely because “the relief claimed relates to separate contracts involving different 

class members”. 

[110] Ms. Dominguez’s contract is directly modeled after the HRSDC sample 

employment contract.  In that contract, the four terms that are the subject of this 

litigation are set out in paragraph 19 of these reasons, as they relate to hours of 

work to be performed, payment of overtime, the nonpayment of recruiting fees and 

the reimbursement of return airfare. 

[111] The formulation of the class, to the extent that all class members must have 

obtained a positive LMO, necessarily means that there will be a written contract in 

existence for each of the putative class members since such a contract was a 

requirement before any LMO could be issued. 

[112] There was considerable evidence about the different contracts and the 

different terms that are found in those agreements.  Ms. Dominguez contends that at 

all material times, the defendants used a standard form contract, using the HRSDC 

sample contract, and that all these employment contracts have identical or virtually 

identical terms.  The defendants disagree, asserting that there are 12 different forms 

of the 75 written employment agreements, all with different terms. 

[113] Nevertheless, the following is apparent: 

a) 63 of these contracts contain all four terms identical to the HRSDC 

contract and of course, Ms. Dominguez’s contract.  They only differ in 

respect of term (1 or 2 years) and number of hours (40 or 37.5 per 

week); 

20
12

 B
C

S
C

 3
28

 (
C

an
LI

I)



Dominguez v. Northland Properties Corporation Page 27 

 

b) 4 of these contracts pre-date the HRSDC standard form contract but 

include a provision relating to payment of overtime.  These are the 

same form of contract as the initial contract of Ms. Reyes although in 

her case, it was later renewed using the HRSDC standard form 

contract.  People who held these contracts still work for the defendants 

and presumably have renewal contracts in place; 

c) 1 of these contracts includes the same provisions regarding working 40 

hours per week and that return airfare is to be paid by the defendants; 

d) 2 of these contracts related to employment in Alberta and as such, are 

irrelevant to this action; and 

e) 5 of these contracts are renewal contracts entered into after service of 

the Notice of Civil Claim on the defendants.  These contracts in some 

instances now say that the hours of work are “up to” 40 hours and that 

return airfare compensation is included.  In three cases, airfare is 

expressly excluded.  All of these contracts do, however, provide that 

the defendants shall not recoup any recruitment costs, but presumably 

that is of little concern given that these employees are already in 

Canada and still employed by the defendants. 

[114] Ms. Dominguez relies on a number of certification cases involving allegations 

of breach of contract. 

[115] In Scott v. TD Waterhouse Investor Services (Canada) Inc., 2001 BCSC 

1299, the Court approved the certification of certain common issues related to the 

interpretation of a standard form contract relating to the setting of foreign exchange 

rates.  The common issue certified was the nature of the relationship between the 

parties and a determination of the express or implied terms of the contract. 

[116] In Scott, the Court rejected the defendants’ argument that the contractual 

obligations could only be considered by looking at the documentation and 
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considering the dealings, including oral dealings, between the firm and the clients on 

a case-by-case basis: 

[95] The defendants do not dispute the fact that they acted as broker for 
each class member to process the class member's securities transactions for 
a fee. They do not deny that there was a basic agreement as described 
above in the "Identifiable Class" analysis. What the defendants do say is that 
the contractual obligations of their many thousands of clients are not 
common, but rather must be determined on a client-by-client basis. 

[96] Even if that is so, the first step in determining their contractual 
obligations to each class member is to determine what rights and obligations 
flow from the basic agreement. Only then will it be necessary to determine 
whether those rights and obligations are modified in some way in individual 
instances. 

[117] Issues concerning the interpretation of a standard form contract and whether 

it was breached were held to be common issues in Glover v. Toronto (City) (2009), 

70 C.P.C. (6th) 303 at paras. 51-52, 61 (Sup. Ct. J.). 

[118] Recently, Chief Justice Finch in Lam v. University of British Columbia, 2010 

BCCA 325, considered that the resolution of the interpretation of a standard form 

contract did not require consideration of individual circumstances and would 

materially advance the litigation:  paras. 55-60. 

[119] In the franchise context, the courts have also found common issues relating 

to the conduct of franchisors where there are standard franchise agreements.  In 

Rosedale Motors Inc. v. Petro-Canada Inc., [2001] O.J. No. 5368 (Sup. Ct. J. 

Div. Ct.), the Court found at para. 6 that there was a “common issue, not dependent 

on the conduct of the individual franchisees, as to whether Petro-Canada breached 

its contractual obligations under the standard franchise agreements with class 

members to provide infrastructure and support for the System.”  In the Ontario 

Divisional Court decision of 2038724 Ontario Ltd. v. Quizno’s – Canada Restaurant 

Corp. (2009), 96 O.R. (3d) 252 at paras. 90-93 (Sup. Ct. J. Div. Ct.), aff’d 2010 

ONCA 466, the Court found that significant issues that could advance the litigation 

included the meaning of provisions of the franchise agreement, the existence and 

nature of common law duties of fairness and whether the franchise agreements were 

breached. 
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[120] In Kumar v. Sharp Business Forms Inc., the Court certified a class action 

relating to the determination of overtime, holiday and vacation pay pursuant to the 

Ontario legislation under certain employment contracts.  The Court commented: 

[35] The determination as to what the terms of a contract are is governed 
by an objective test. That is, what would the reasonable employee working for 
this employer have understood the terms of the contract to be in respect of 
overtime pay, statutory pay and vacation pay? … 

[121] Finally, Ms. Dominguez relies on certain cases where the Court certified 

issues relating to a determination of both express and implied terms of a contract:  

see Fulawka, which, following Glover, found that common issues relating to implied 

terms could be certified as they did not depend on the knowledge, understanding or 

circumstances of each class member; and Cooper, where implied terms in the 

context of an agency relationship were certified as common issues at paras. 57-60. 

[122] The defendants say that there are no common issues and that a 

determination of these contract issues requires an individual assessment on a case-

by-case basis. 

[123] Firstly, they say that every employee of the defendants was given a 

Handbook and that every employee signs the back of the Handbook as evidence of 

having received it.  It is not clear from the evidence that this was intended to form 

the basis for the contractual relationship between the parties, although the signature 

page indicates that the employee “understands it is my responsibility to read and 

abide by its contents”.  In addition, this signing of the Handbook appears to have 

taken place after the employees arrived in Canada and commenced working. 

[124] I note in any event that in relation to the issues arising from the HRSDC 

contract, the Handbook does not deal with agency fees or return airfare.  The 

Handbook does not address overtime pay save for providing that any overtime must 

be approved by a manager.  Finally, in relation to hours to be worked, the Handbook 

states that the work week runs from Thursday to Wednesday, but there is no 

provision that contradicts the provisions in the employment contracts that the 
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employee shall work 40 or 37.5 hours per week.  As such, on the face of it, the 

Handbook does not alter the four basic terms which are the subject of the lawsuit. 

[125] Ms. Dominguez points out that since the LMO was obtained on the basis of 

the contract signed by the parties and submitted to HRSDC, the defendants could 

not amend or alter that contract.  This appears to be a very arguable point given the 

LMO procedures and the expressly stated intent of HRSDC in requiring the contracts 

be in place before any LMO is issued. 

[126] In my view, since by the defendants’ own evidence the Handbook was signed 

by each and every employee, the determination of the terms of employment 

between the defendants and the putative class members can also include a 

consideration of whether it was accepted by all employees as a term of the 

employment contract:  Ellison v. Burnaby Hospital Society (1992), 42 C.C.E.L. 239 

at para. 11 (B.C.S.C.).  The existence of the Handbook does not require individual 

evaluation as contended by the defendants. 

[127] The defendants also rely on Kafka v. Allstate Insurance Co. of Canada, 2011 

ONSC 2305, where the Court refused to certify a wrongful dismissal case.  In that 

case, however, the Court, at paras. 153 and 158 drew a distinction between 

focussing on the terms of employment versus focussing on whether any changes 

were fundamental, the latter issue having been found to lack commonality.  I do not 

see this case as helpful to the argument of the defendants. 

[128] Secondly, the defendants take the position that there were oral variations of 

the contracts.  They say that in some instances, when their business had slowed 

down, they renegotiated many contracts to allow for fewer hours rather than 

terminate the contracts of the employees.  As such, there was adequate 

consideration in the form of forbearance from termination:  Watson v. Moore 

Corporation Ltd. (1996), 134 D.L.R. (4th) 252 (B.C.C.A.).  There is no detail 

regarding how many renegotiations took place in terms of determining how 

widespread this practice may have been. 
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[129] In reply, Ms. Dominguez contends that modifying a contract based on a threat 

of termination is not permitted.  In Krieser v. Active Chemicals Ltd., 2005 BCSC 

1370, Neilson J. (as she then was) stated: 

[29] Watson makes it clear that continuing employment alone is not 
enough.  The Court found that there must be forbearance or some other 
incentive to constitute good consideration.  In Singh v. Empire Life Insurance 
Co. (2002), 4 B.C.L.R. (4th) 38, 2002 BCCA 452, the Court at para. 13 
affirmed the views of the Ontario Court of Appeal in Francis v. Canadian 
Imperial Bank of Commerce (1994), 21 O.R. (3d) 75 (C.A.), that a 
modification to a pre-existing employment contract will not be enforced unless 
there is a further benefit to both parties. 

[30] The Ontario Court of Appeal expressed this even more strongly in 
Hobbs v. TDI Canada Ltd. (2004), 246 D.L.R. (4th) 43 at para. 32: 

Francis makes it clear the law does not permit employers to present 
employees with changed terms of employment, threaten to fire them if 
they do not agree to them, and then rely on the continued 
employment relationship as the consideration for the new terms. 

[31] In Techform Products v. Wolda (2001), 56 O.R.  (3d) 1 (Ont. C.A.), 
Rosenberg J.A. expressed a similar view at para. 26: 

Where there is no clear prior intention to terminate that the employer 
sets aside, and no promise to refrain from discharging for any period 
after signing the amendment, it is very difficult to see anything of 
value flowing to the employee in return for his signature. The 
employer cannot, out of the blue, simply present the employee with an 
amendment to the employment contract say, “sign or you’ll be fired” 
and expect a binding contractual amendment to result without at least 
an implicit promise of reasonable forbearance for some period of time 
thereafter. 

[32] These statements convince me that it is not enough for the defendant 
to simply establish that it intended to dismiss the plaintiff if he refused to sign 
the Contract.  Some additional benefit must flow to the plaintiff from signing, 
beyond continued employment for an unknown period.  That benefit might be 
greater security of employment through forbearance for a specified time, or it 
might be a new term beneficial to the employee in the revised agreement, but 
adequate consideration requires something more than the bald promise that 
“we won’t fire you right now”. 

[130] This contention has not been formalized in the pleadings, since the 

defendants have not filed any statement of defence, which appears to be the 

practice in this jurisdiction prior to certification.  Nevertheless, it is not proper to 

speculate what any such plea might be.  Given the state of the pleadings, I must 

deal with the claim as presented in terms of considering whether the evidence 

establishes that there are “common issues”:  Mortson v. Ontario (Municipal 
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Employees Retirement Board) (2004), 4 C.P.C. (6th) 115 at para. 65 

(Ont. Sup. Ct. J.). 

[131] In any event, I accept the position of Ms. Dominguez that even if any 

renegotiations took place, the issues concerning the interpretation of the contracts 

remains.  I do accept that any evidence of such renegotiations makes the task of the 

Court more difficult in terms of determining whether there was a breach of the 

contract.  However, if any such evidence is presented, the Court may consider the 

evidence at that stage and decide how best to proceed.  It may be that 

decertification in respect of those contracts may be appropriate at that time.  The 

allegations of renegotiation relate only to the number of hours worked and do not 

appear to relate to overtime, payment of airfare or payment of agency fees such that 

this issue may relate to only one of the four major allegations. 

[132] Thirdly, the defendants say that a number of factors affected the time spent 

by employees at work:  (a) the contracts provided for different terms as to the hours 

to be worked, (b) the employees imposed different restrictions on their availability to 

work after execution of the contracts and (c) the overtime issue depends on whether 

it was authorized by management (the defendants contend that such authorization 

was required), all of which point to individual assessments on the issues relating to 

hours worked and overtime. 

[133] It is apparent that the employment records of the defendants will be available 

to the Court for the purpose of calculating the numbers of hours spent or overtime 

hours spent.  This can be easily compared to the terms of the contracts as to what 

hours, if any, were agreed to be worked.  In addition, a calculation as to whether 

overtime was owed and if so, paid should readily be available from those records.  It 

is also apparent from the defendants’ own employment records that any reasons for 

an employee’s absence from work (such as for sickness, family issues, medical 

appointments, moving dates and the like) are noted and will be available to the 

Court.  Mr. Naicker points this out not so much from the contention that it detracts 

from a finding that there is a common issue, but that statistical sampling should not 
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be required.  That may be the case, but at this stage, no determination has yet been 

made that that method of damage assessment is appropriate. 

[134] As for the overtime, the evidence of Ms. Dominguez and the other employees 

is not that their hours were not recorded to reflect overtime hours, but that they were 

not paid extra for those hours in accordance with the contract or the statutory 

requirements.  There was also the suggestion by Ms. Dominguez that her overtime 

hours were shifted to another day.  In addition, at no time does Mr. Naicker suggest 

that the records do not contain evidence of when overtime was approved by 

management, if the Court should find that such approval was required in the case of 

these employees. 

[135] I note in any event the comments of the Court in Fulawka (Ont. Sup. Ct. J.), to 

the effect that the duty of good faith could include taking active measures to ensure 

that employees are not required or permitted to work overtime or that overtime be 

paid for whether it was approved in advance or not:  paras. 78-79. 

[136] The defendants have referred to a number of cases which they say point to 

an assessment of contractual breaches on an individual basis.  These include: 

Mouhteros v. DeVry Canada Inc. (1998), 41 O.R. (3d) 63 at 69-71 (Ct. J. (Gen. 

Div.)); McKay v. CDI Career Development Institutes Ltd. (1999), 64 B.C.L.R. (3d) 

386 at paras. 24-35 (S.C.); Williams v. Mutual Life Assurance Co. of Canada (2000), 

51 O.R. (3d) 54 (Sup. Ct. J.), aff’d (2001), 152 O.A.C. 344 (Sup. Ct. J. Div. Ct.), aff’d 

Kumar v. Mutual Life Assurance Co. of Canada (2003), 226 D.L.R. (4th) 112 at 

paras. 46-48 (Ont. C.A.) and Zicherman v. Equitable Life Insurance Co. of Canada 

(2003), 226 D.L.R. (4th) 131 (Ont. C.A.); Lacroix v. C.M.H.C. (2009), 68 C.P.C. (6th) 

111 at paras. 102-103 (Ont. Sup. Ct. J.); Nadolny v. Peel (Region) (2009), 78 C.P.C. 

(6th) 252 at paras. 49-50 and 83-85 (Ont. Sup. Ct. J.); Davis v. Canada, 2007 NLTD 

25 at paras. 93-95; and Huras v. Com Dev Ltd. (1999), 36 C.P.C. (4th) 31 at 

para. 19 (Ont. Sup. Ct. J.). 

[137] I do not find any of these cases of assistance on this issue.  Many of the 

cases deal with allegations of misrepresentations which are distinguishable from the 
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facts here.  Where allegations of breach of contract were made (Williams, Nadolny, 

Huras), it was clear that the Court found that substantial oral evidence was required 

to determine the terms of those contracts. 

[138] The primary focus here is on what were the terms of the employment 

agreements between the parties.  While the terms are not in all instances in each 

and every contract, there is sufficient commonality among these written contracts to 

raise the same issues, such that a decision on the interpretation of these terms will 

be of assistance in understanding the scope of the contractual undertakings of the 

defendants in relation to the putative class members.  That would also include any 

contract renewals entered into after the Notice of Civil Claim was filed insofar as any 

of the allegations can be brought within the terms of those contracts during the term 

of those contracts. 

[139] The essence of the contract issues here are that:  (a) the defendants 

promised certain hours of work and did not provide that work in contravention of the 

contracts; (b) the defendants did not pay for overtime in contravention of the 

contracts and also the applicable employment legislation; (c) the defendants 

improperly charged, through their agent, recruitment fees, in breach of the contracts; 

and (d) the defendants did not reimburse the employees for airfare, in breach of the 

contracts. 

[140] There is sufficient evidence or a basis “in fact” in support of each of these 

allegations to support a certification of those issues.  The allegations of Ms. 

Dominguez are that these breaches were not only suffered by her, but were suffered 

by the other temporary foreign workers, and that as such, they were systemic 

breaches. 

[141] The defendants concede that these workers may not have been given their 

full allotted weekly hours, and point to economic necessity.  In addition to evidence 

as to their own personal experiences in not being paid overtime, Ms. Reyes attested 

to being told by a representative of the defendants that “we don’t pay overtime here”.  

The Employment Standards Branch’s report regarding overtime may suggest a 
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breach situation that goes beyond the temporary foreign workers to all employees, 

but that is beyond the scope of this litigation. 

[142] Evidence from Ms. Dominguez and other foreign workers and investigations 

from the Employment Standards Branch support that the agency fees were required 

to be paid to ICEA and Luzern, who are alleged on the evidence to have been acting 

as agents of the defendants in that respect.  Finally, the requirement to pay the 

airfare has essentially been conceded by the defendants not to have been complied 

with, although this alone does not prevent certification:  Fulawka at paras. 134-139 

(Ont. Sup. Ct. J.). 

[143] The allegations here are that the defendants treated the putative class 

members in a consistent or systemic way.  The allegations are that the temporary 

foreign workers were in a vulnerable position given their employment and 

immigration status and that the defendants, including their agents, took advantage of 

that status for their own benefit by ignoring various contractual terms.  Allegations of 

systemic wrongs have been certified in the past:  Cloud; Rumley v. British Columbia, 

2001 SCC 69; and Fulawka. 

[144] It is in the context of allegations of systemic wrongs that the common issues 

relating to the contracts include an allegation that the defendants owe a duty of good 

faith and fair dealing to the putative class members.  In that regard, Ms. Dominguez 

relies on Fulawka.  The defendants dispute the application of the law in Fulawka in 

that respect and say that the correct statement of the law is that employers only owe 

their employees a limited duty of good faith and fair dealing with respect to the 

manner of an employee’s termination.  In that regard, the defendants cite Wallace v. 

United Grain Growers Ltd. (cob Public Press), [1997] 3 S.C.R. 701 and its 

application in other jurisdictions, including British Columbia, in Babcock v. Canada 

(Attorney General), 2005 BCSC 513 and Albert v. Conseil Scolaire Francophone de 

la Colombie-Britannique, 2009 BCCA 19 at para. 75.  In Babcock, D.M. Smith J. (as 

she then was) at para. 200 expressly rejected the contention that the implied 

obligation of good faith went beyond the manner of dismissal. 
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[145] There is no conflict on the authorities that there is no free standing or stand 

alone duty of good faith.  What the Court in Fulawka says, however, is that such a 

duty can be considered within the context of the employment relationship and can be 

implied with a view to securing the performance of the terms of a contract:  Fulawka 

at paras. 75-81 (Ont. Sup. Ct. J.); Fulawka at paras. 42-53 (Ont. Sup. Ct. J. Div. Ct.).  

The Wallace principle was fully acknowledged by the Courts in Fulawka and 

distinguished on that basis.  Certification of a similar plea was recently considered to 

be tenable in the context of an employment relationship in McCracken v. Canadian 

National Railway Company, 2010 ONSC 4520 at paras. 235-245. 

[146] This is exactly the way that Ms. Dominguez has framed the common issue on 

this application and I consider the reasoning in Fulawka supports that approach.  

Whether or not Ms. Dominguez establishes that duty in the context of these 

employment relationships is another question that will be addressed at the trial.  

Further, if there is a question as to whether or not such a duty exists in the context of 

these employment relationships here in British Columbia, given the recent 

development of the law in Ontario in Fulawka, that is certainly an issue that is 

common to all putative class members and its determination will assist in advancing 

the litigation. 

[147] There is no doubt, based on what may be anticipated in the defendants’ 

pleadings, that individual assessments may be necessary in terms of deciding some 

of the issues.  For example, detailed examination of payroll records may be 

necessary in terms of weekly hours worked or if not worked, why.  Those records will 

disclose overtime worked which was possibly unpaid.  The defendants have already 

acknowledged in their evidence that they did not reimburse the employees for 

certain airfares incurred to this time and have suggested a means by which those 

amounts can be calculated.  There may also be records in the possession of the 

defendants and ICEA/Luzern regarding the payment of agency fees.  These issues 

relate more to the damage claims (which is not a reason to refuse to certify per 

s. 7(a) of the Act). 
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[148] The fact that there are numerous issues that may require individual resolution 

does not undermine the commonality conclusion.  They do not in any event 

overwhelm the basic issues relating to interpretation of the contracts between the 

defendants and the putative class members, the determination of which will assist 

the parties and the Court in deciding how best to proceed as the matter goes 

forward.  What is required is that the Court takes a positive outlook and sees what 

can be resolved on a common basis towards advancing the litigation in a fair and 

efficient manner:  Cloud at paras. 54-58. 

[149] In conclusion, I find that the contract issues formulated by Ms. Dominguez, 

which include the duty of good faith and fair dealing, are common issues.  I would, 

however combine the proposed common issues in B. and D. under Contract Terms 

to make clear that any duty of good faith and fair dealing is to be addressed within 

the context of the contractual relationship and not as a separate cause of action, as 

follows: 

B. Contract Terms (Including Duty of Good Faith & Fair Dealing) 
a) What are the relevant terms (express, implied or otherwise) of 

the Class’ contracts of employment with the Defendants 
respecting: 

i. regular and overtime hours of work; 

ii. the recording of hours worked; 

iii. Employment Fees; and 

iv. payment of two-way air transportation? 

b) Did the Defendants or their agents owe a duty of good faith and fair 
dealing to the Class in the performance of its contractual and/or 
statutory obligations to the Class? 

c) Did the Defendants or their agents breach any of the forgoing 
contractual terms or duties? If so, how? 

(iii) Fiduciary Duty 

[150] Ms. Dominguez asserts this is a common issue and again, this assertion is 

made in the context of the vulnerability of the temporary foreign workers and 

allegations that the defendants took advantage of that vulnerability.  She points to 

the terms of the work permits which restricted the workers to working only for the 

defendants and only in the specified occupation.  It is acknowledged that generally 
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speaking, the workers were seeking a more permanent status here in Canada and 

that getting the hours and resulting income they felt they were entitled to affected 

their ability to do that. 

[151] As such, Ms. Dominguez says that the situation conferred upon the 

defendants a significant power and discretion over the workers’ legal and practical 

interests which resulted in the defendants owing fiduciary duties to the workers.  

That a fiduciary duty can be found in the context of an employment relationship is 

beyond question:  Galambos. 

[152] The defendants say however that they never expressly agreed to act as a 

fiduciary to the temporary foreign workers and that otherwise, the determination as 

to whether a fiduciary duty exists in any particular relationship must be based on a 

review of the relevant factual circumstances on an individual basis:  Hodgkinson v. 

Simms, [1994] 3 S.C.R. 377 at 412-414; and Dopf v. Royal Bank of Canada (1998), 

46 B.C.L.R. (3d) 66 at paras. 62-64 (C.A.).  They point to cases such as Mustaji, 

where the British Columbia Supreme Court discussed the basis for the finding that a 

fiduciary relationship existed between an employer and employee: 

33 The nature of the relationship between the parties is an important 
consideration in determining the scope of the duty owed. In this case, the 
parties' relationship was primarily contractual, flowing from an agreement to 
provide domestic services by the plaintiff in exchange for compensation. The 
employment contract created a number of reciprocal rights and obligations. 
However, the substance of the parties' relationship cannot be captured 
adequately within a strict employment framework. In the particular 
circumstances of this case, the plaintiff was not simply an employee under 
the terms of the employment agreement; she was also the beneficiary of 
certain fiduciary obligations imposed on the defendants by virtue of their 
power and discretion over her, relating to matters both within and outside the 
scope of their employment relationship. While principally one of employment, 
the parties' relationship can be more accurately described as being part-
contractual and part-fiduciary. 

34 In any mixed contractual-fiduciary relationship, the contractual and 
fiduciary aspects of the relationship may be distinct, giving rise to different 
duties, or overlapping, in whole or in part, giving rise to substantially the same 
duties but from distinct legal and equitable sources. Where the fiduciary and 
contractual duties give rise to separate, distinct duties, the breach of those 
obligations gives rise to independent causes of action. Where the fiduciary 
and contractual duties give rise to substantially similar duties, albeit in equity 
and in law respectively, the breach of one duty is the breach of the other. 
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Recovery in such circumstances is properly permitted in law or in equity, but 
not both. 

35 Contractual duties and fiduciary duties may exist in the same 
relationship at the same time. International Corona Resources Ltd. v. LAC 
Minerals Ltd., (supra). The co-existence of contractual and fiduciary duties in 
the same relationship was also recognized in Hodgkinson, (supra), at p. 174, 
where La Forest J. observed that: 

...the existence of a contract does not necessarily preclude the 
existence of fiduciary obligations between the parties. On the 
contrary, the legal incidents of many contractual agreements are such 
as to give rise to a fiduciary duty. The paradigm example of this class 
of contract is the agency agreement, in which the allocation of rights 
and responsibilities in the contract itself gives rise to fiduciary 
expectations... (emphasis added) 

[153] Nishina v. Azuma Foods (Canada) Co., Ltd., 2010 BCSC 502 and Babcock 

are also cases where the factual circumstances of the employment relationship were 

considered in the determination that no such fiduciary duty was owed. 

[154] There is substantial authority that in appropriate circumstances, the issue of 

whether a fiduciary duty exists can be certified as a common issue.  In Dutton v. 

Western Canadian Shopping Centres Inc., 2001 SCC 46, the Court found that the 

fiduciary duty issues were common to all of the class members: 

55 The defendants’ contention that the investors should not be permitted 
to sue as a class because each must show actual reliance to establish 
breach of fiduciary duty also fails to convince.  In recent decades fiduciary 
obligations have been applied in new contexts, and the full scope of their 
application remains to be precisely defined.  The fiduciary duty issues raised 
here are common to all the investors.  A class action should not be foreclosed 
on the ground that there is uncertainty as to the resolution of issues common 
to all class members.  If it is determined that the investors must show 
individual reliance, the court may then consider whether the class action 
should continue. 

[155] Allegations of breach of a fiduciary duty were also certified in Rumley and 

Cloud where there were allegedly systemic breaches:  see also Lieberman v. 

Business Development Bank of Canada, 2009 BCSC 1312 where there were 

allegations that pension benefits were improperly diverted. 

[156] In Gary Jackson Holdings Ltd., Mr. Justice Hinkson (as he then was) 

recognized the potential difficulty in certifying a breach of fiduciary duty claim where 
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the particular circumstances of the parties would have to be considered.  He stated 

that in the circumstances of that case, the matter could be circumscribed to address 

that issue: 

[45] With respect to the common issue of breach of fiduciary duty, while 
this assertion will usually require an assessment of the individual relationship 
between the fiduciary and the beneficiary of the duty, the plaintiff on this 
application argued that the fiduciary obligations upon which it and the 
proposed class members rely are contained entirely within the various joint 
venture agreements. The plaintiff thus argued that an individual examination 
of the relationship and dependency of the individual class members to the 
defendants against whom the allegations of breach of fiduciary duty are made 
is unnecessary.  

[46] In Hodgkinson v. Simms, [1994] 3 S.C.R. 377 at 406, the Supreme 
Court of Canada found that fiduciary law is more concerned with the position 
of the parties that results from the relationship that gives rise to the fiduciary 
duty (the agreement), rather than with the respective position of the parties 
before they enter the agreement.  

[47] In Sharbern at para. 85, Wedge J. held that despite issues of trust and 
fiduciary relationships existing in that action, the restriction of those 
allegations only to statements in the common documentation relied upon by 
all class members would permit the certification of the action under the Act. 
Her Ladyship concluded: 

I am satisfied the issues of trust and fiduciary relationship are 
common issues arising from the pleadings. The relationship is alleged 
to have arisen under the HAMA, an agreement to which all Owners 
are party. At a minimum, determination of the existence of fiduciary 
duty as a common issue will assist in narrowing the scope of 
individual discoveries. More broadly, its determination is necessary to 
both the successful prosecution of the claim and its defence. As such, 
its resolution will move the litigation forward significantly. 

[48] I conclude, as did Wedge J. in Sharbern, that the claim of breach of 
fiduciary duty in this case, if arising exclusively from the common wording of 
the various joint venture agreements, will not, if certified, require an 
assessment of the individual relationships as between the proposed class 
members and the defendants who are alleged to have breached fiduciary 
duties. I find that breaches of fiduciary duties are common issues which, if 
resolved, could move the litigation forward. The question remains whether the 
class proceeding is the preferable procedure within which to do so. 

[157] In Elms v. Laurentian Bank of Canada, 2001 BCCA 429 at paras. 40-45, the 

Court agreed that where there was no need to consider individual differences in 

relation to whether or not a fiduciary duty existed, and where the matter could be 

extrapolated amongst all class members, there was a common issue that could be 

certified. 
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[158] In this case, the claim of breach of fiduciary duty is advanced on the basis of 

the shared experience of these temporary foreign workers.  A consideration of that 

issue will involve a review of the relevant contract terms and the circumstances 

which directly arise from the employment relationship with the defendants and which 

affect all of them – including the TFWP, the LMOs, the restrictive terms of the work 

permits and the acknowledged goals of the workers to achieve a more permanent 

status in Canada.  Internal policies of the defendants in relation to these workers, 

such as the acknowledged policy of the defendants to reduce the hours of these 

workers before any other type of worker would also be relevant.  These factors do 

not depend on any individual assessment of each and every putative class member. 

[159] While the facts in Mustaji were extreme in the sense of the degree of control 

exercised by the employer, the comments of the British Columbia Supreme Court 

concerning the circumstances of the Foreign Domestic Movement Program (FDMP) 

have some relevance to the TFWP in this case in terms of assessing vulnerability 

and dependence in these employment relationships: 

36 This case is another paradigmatic example of a situation where the 
legal incidents of a contract give rise to a fiduciary duty. In the same way that 
an employee having access to confidential information within a company 
may, as a legal incident of his employment contract, have imposed upon him 
or her a fiduciary obligation of confidentiality and trust with respect to the 
company's trade secrets, the defendants here assumed certain fiduciary 
obligations toward the plaintiff incidental to their employment contract with her 
by virtue of the provisions and requirements of the FDMP. 

37 The continuing validity of the plaintiff’s work permit depended upon 
her maintaining employment exclusively as a domestic worker with the 
defendants and continuing to reside in their home. Her occupational and 
physical mobility was severely restricted under the terms of the FDMP. These 
requirements contributed significantly to the plaintiff’s vulnerability and vested 
significant power in the hands of the defendants. 

38 A principal benefit of the FDMP, from the perspective of the worker, is 
the ability to ultimately obtain landed immigrant status in Canada. An 
application for such a status could be made under the FDMP after the 
domestic worker had worked in Canada for two years. To obtain the status, 
the foreign domestic worker had to meet certain program requirements, one 
of which was the achievement of a proscribed level of social adaptation. 

39 The requirements of the FDMP, superimposed upon the parties' 
contractual relationship, placed the plaintiff in a position of vulnerability and 
dependence vis-a-vis the defendants, and conferred upon the defendants 
significant power and discretion over the plaintiff’s legal and practical 
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interests. It is in the exercise of that power and discretion, both in respect of 
matters covered by their employment contract with the plaintiff and in other 
matters, which imposed fiduciary obligations on the defendants. 

40 By withholding wages, requiring the plaintiff to work excessive 
amounts of unpaid overtime, and by threatening to return the plaintiff to 
Indonesia, the defendants can be said to have used their power over the 
plaintiff to promote their interests in the employment relationship in a manner 
that conflicted with their overriding duty not to take advantage of her 
vulnerability. While most employees could simply have exercised their right to 
withdraw their labour in the face of unreasonable demands from their 
employer by resigning their employment, the plaintiff could not do so without 
jeopardizing her broader interests beyond the employment relationship. As 
the plaintiff could not reasonably have been expected to have protected her 
own interests in these circum-stances, equity imposes on the defendants an 
obligation not to abuse their contractual rights to the detriment of the plaintiff. 
These same allegations can also be characterized as instances of the 
defendants profiting at the expense of the plaintiff. 

41 Finally, by withholding wages, depriving the plaintiff of reasonable 
time off work, insisting she have no recreational or social life, and depriving 
her of contact with others, in person or by telephone, the defendants can be 
said to have breached the trust vested in them by the plaintiff that they would 
not act in a manner nor exercise their contractual rights in a manner that 
would adversely affect the plaintiff's ability to qualify for landing under the 
FDMP. By engaging in the conduct alleged, the defendants effectively 
deprived the plaintiff of the opportunity to fulfil the social adaptation 
requirements of the FDMP, potentially threatening her legal and practical 
interests under the FDMP. 

[160] Accordingly, I conclude that the issues relating to breach of fiduciary duty are 

common issues. 

(iv) Unjust Enrichment 

[161] Ms. Dominguez also asserts that there are common issues under the claims 

relating to unjust enrichment.  The proposed common issues are firstly, whether the 

defendants have been enriched by failing to pay for the requisite hours per week, by 

failing to pay for all hours worked and by failing to reimburse the employees for the 

agency fees and the airfare and secondly, if there was enrichment, was there a 

corresponding deprivation. 

[162] In the proposed common issues of Ms. Dominguez, there is no reference to a 

determination as to whether or not there was juristic reason for the enrichment.  I am 
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going to assume that this was simply an oversight on counsel’s part given that the 

Notice of Civil Claim does plead that no juristic reason exists. 

[163] Ms. Dominguez cites various authorities in support. 

[164] In Halvorson at para. 30, following Pro-Sys Consultants Ltd., the British 

Columbia Court of Appeal indicated that a claim for unjust enrichment may be 

determined as a common issue.  see also Alberta at paras. 82-96. 

[165] In Bodnar v. The Cash Store Inc., 2005 BCSC 1228, aff’d 2006 BCCA 260, 

the Court certified a class action based on unjust enrichment where the class 

members asserted that the interest charged on payday loans was at a criminal 

interest rate and was therefore unlawful.  On appeal, the defendants challenged the 

certification of the unjust enrichment issues.  They argued that the Court must 

necessarily consider the individual circumstances and that therefore, there were no 

common issues.  The Court of Appeal upheld the finding of the chambers judge: 

[15] The appellants also challenge the unjust enrichment issues certified 
by the Chambers judge on the ground that they require the court to consider 
circumstances of individual transactions. The test for claims of unjust 
enrichment laid down by the Supreme Court of Canada in Peter v. Beblow, 
[1993] 1 S.C.R. 980 at paras. 6 to 9, in addition to the enrichment of the 
defendant and the corresponding deprivation of the plaintiff, requires an 
absence of juristic reason for the enrichment. The appellants argue that this 
third element requires individualized assessment and the unjust enrichment 
issues as certified cannot be determined as common issues; they rely on the 
two-stage analysis for juristic reason set out in Garland v. Consumers' Gas 
Co. [2004] 1 S.C.R. 629 (Garland No. 2). If at the first stage of this analysis 
the plaintiff shows that there is no established category of juristic reason to 
deny recovery, the de facto burden moves to the defendant at the second 
stage to show that “all of the circumstances of the transaction” provide a 
reason to deny recovery. 

[16] The appellants submit that this allows them to explore the 
circumstances and test the knowledge of each individual plaintiff. They rely 
on Bon Street Developments Ltd. v. Terracan Capital Corp. (1992), 76 
B.C.L.R. (2d) 90 (S.C.). In rejecting that argument the Chambers judge relied 
on the proposition stated in Garland No. 2 at para. 65: “Where a defendant 
has obtained the enrichment through some wrongdoing of his own, he cannot 
then assert that it would be unjust to return the enrichment to the plaintiff.” 
She also relied on the judgment of this Court in Elms v. Laurentian Bank of 
Canada (2001), 90 B.C.L.R. (3d) 195, 2001 BCCA 429 at para. 44 as 
authority that the absence of juristic reason can be determined on a group 
basis. 
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[17] Bon Street involved a negotiated agreement by sophisticated 
borrowers with legal advice. The borrowers failed to recover the interest paid, 
conceded to be at an illegal rate, on a balancing of the equities between the 
parties. Here there were standard terms and small borrowers. In that context, 
I do not think there was any error in the Chambers judge’s conclusion that the 
question of juristic reason did not require individual assessment. The 
respondents’ claims will all stand or fall on the general effect of illegality, 
assuming they succeed in establishing a breach of the Code or the TPA or 
BPCPA. The judicial discretion and spectrum of remedies recognized for s. 
347 claims in Transport North American Express Inc. v. New Solutions 
Financial Corp., [2004] 1 S.C.R. 249, should be capable of determination on 
a common basis for these standard form transactions. 

[166] I adopt the reasoning in Bodnar and also find that in this case, it is possible to 

determine all elements of the unjust enrichment claim on a group basis.  I also note 

that claims of unjust enrichment arising from allegations that union dues were 

improperly paid were certified in Vasquez at para. 63. 

[167] I conclude that the claims of unjust enrichment are common issues with the 

proviso that a further question be added under E(f) as follows: 

If the answer to any of E(e) above is “yes”, is there any juristic reason for the 
enrichment? 

(v) Systemic Defects 

[168] Flowing from the allegations under the contract issues regarding systemic 

breaches, Ms. Dominguez proposes certain common issues relating to whether the 

defendants had a duty to monitor and accurately record hours worked by the 

putative class members to ensure that they were compensated and to implement 

and maintain an effective and reasonable system, procedure and practice to ensure 

that these duties were satisfied.  She says that this was attributable to systemic 

conditions, as opposed to individual circumstances. 

[169] Again, I accept that Ms. Dominguez has satisfied the low evidentiary burden 

to suggest that hours were not recorded properly and even if recorded, overtime was 

not paid.  She and other putative class members have given their own evidence in 

that regard, including Ms. Reyes relaying the comment from a management 

employee of the defendants that “we don’t pay overtime here”.  In addition, I note the 
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determination of the Director of Employment Standards dated June 17, 2011 

regarding the nonpayment of overtime of various employees, including at least one 

putative class member, despite earlier admonitions from the Branch some months 

before. 

[170] As earlier discussed in these reasons, there is ample authority in the case law 

to support certification of common issues where there are systemic breaches:  

Fulawka; Quizno’s; Cloud; Rumley; and W.W. v. Canada (Attorney General), 2002 

BCSC 1164, aff’d 2003 BCCA 53. 

[171] The defendants cite L. (T.) v. Alberta (Director of Child Welfare), 2006 ABQB 

104, in support of their contention that just saying that there are “systemic defects” 

does not necessarily lead to the conclusion that there are common issues.  In that 

case, the Alberta Court was asked to certify an action against a child welfare agency 

for not prosecuting actions against tortfeasors on behalf of minors under its care.  

The proposed common issue was whether the defendant breached its duty to sue by 

reason of failing to take reasonable measures in its operations and management. 

[172] At paras. 97-109, the Court discussed the issues and stated at para. 103 that 

the systemic breach issues should not be stated so generally that the answer to the 

systemic breach issue is unlikely to be of much practical assistance.  The Court also 

stated: 

[109] … a significant amount of divergence is possible within the class. In 
some cases it will be possible to certify systemic negligence as a common 
issue. But the more divergent the class, and the more varied the 
circumstances giving rise to the alleged breach of duty, the less likely it will 
be that a workable systemic breach common issue will be possible. In this 
case the class is very divergent. The individual breaches of duty alleged raise 
polycentric and individual considerations that go far beyond the generalized 
“policies and operations” of the Defendant. In this case “breach of the 
standard of care” is essentially an individual issue that must be decided in the 
second phase of the proceedings, and attempting to frame it as an issue of 
“systemic negligence” is really an attempt to bootleg individual issues as a 
common issue. The appearance of commonality is an artificial result of the 
generality of the question. The proposed systemic breach common issue is 
not fair or workable in this case. 
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[173] Nevertheless, I am satisfied in this case that the focus of the common issue 

here – whether the defendants had the duty to record hours accurately to ensure 

proper compensation and maintain a system to do so – is specific enough such that 

the answer to the question will advance the litigation.  Unlike the situation in L. (T.), 

this is not a case where there is great divergence within the class.  All of the 

temporary foreign workers could arguably have expected that the defendants would 

properly record time and that systems would be maintained for that purpose.  The 

existence of these systems and the conduct of the defendants go to the very root of 

the issue – i.e. whether the class members were properly compensated under the 

terms of their contracts. 

[174] The focus of the enquiry will be on the defendants, not the class members. 

[175] In my view, this approach is consistent with that taken by the Court in 

Quizno’s, where the Ontario Divisional Court stated: 

[141] In this case, with respect to the Quizno’s respondents, declaratory 
relief in relation to breach of the Competition Act, liability for breach of 
contract and, if permitted, breach of the statutory duty of fairness where 
applicable, would be common issues. Given the systemic nature of the 
claims, these common issues are central components of the entire litigation 
even if loss and damages remained as individual issues. In our view, there is 
no question that resolution of these common issues would substantially 
advance the litigation against the Quizno’s respondents in the context of the 
overall action. In addition to the legal issues, there are extensive factual 
commonalities among the class members. Avoidance of duplication of fact-
finding and legal analysis would result in judicial economy. This is particularly 
so given our finding that all the proposed issues are common issues and only 
the individual assessment of damages may remain as individual issues. 

[176] It is also consistent with the approach of the Court in Fulawka at paras. 124, 

133-144, where the Court certified an action involving allegations that the defendant 

had systematically failed to pay overtime to its employees, which was upheld on 

appeal by the Divisional Court at paras. 100-116. 

[177] I conclude that the proposed issues relating to systemic defects are proper 

common issues. 
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(vi) Aggregate Assessment of Damages 

[178] Under the heading of “Remedy and Damages”, one of the common issues is 

that assuming that liability is established, Ms. Dominguez seeks to impose liability on 

a class-wide basis and that damages be assessed on an aggregate basis. 

[179] Ms. Dominguez relies on ss. 29(1) and 30(1) of the Act: 

Aggregate awards of monetary relief 
29(1) The court may make an order for an aggregate monetary award in 
respect of all or any part of a defendant's liability to class members and may 
give judgment accordingly if 

(a) monetary relief is claimed on behalf of some or all class 
members, 

(b) no questions of fact or law other than those relating to the 
assessment of monetary relief remain to be determined in order to 
establish the amount of the defendant's monetary liability, and 

(c) the aggregate or a part of the defendant's liability to some or 
all class members can reasonably be determined without proof by 
individual class members. 

Statistical evidence may be used 
30(1) For the purposes of determining issues relating to the amount or 
distribution of an aggregate monetary award under this Act, the court may 
admit as evidence statistical information that would not otherwise be 
admissible as evidence, including information derived from sampling, if the 
information was compiled in accordance with principles that are generally 
accepted by experts in the field of statistics. 

[180] The British Columbia Court of Appeal has affirmed the appropriateness of 

certification of an aggregate monetary award as a common issue:  Knight v. Imperial 

Tobacco Canada Ltd., 2006 BCCA 235 at paras. 37-41; Pro-Sys Consultants Ltd. at 

paras. 35-45; and Steele v. Toyota Canada Inc., 2011 BCCA 98 at paras. 70-75. 

[181] Ms. Dominguez contends that she has met the requirements of s. 29(1) of the 

Act.  Since she has claimed monetary relief, the requirement under s. 29(1)(a) is 

met.  The test under s. 29(1)(b) is met “where potential liability can be established on 

a class-wide basis, but entitlement to monetary relief may depend on individual 

assessments”:  Markson v. MBNA Canada Bank, 2007 ONCA 334 at para. 48, leave 

to appeal to S.C.C. refused, [2007] S.C.C.A. No. 346; and Cassano v. Toronto-
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Dominion Bank, 2007 ONCA 781 at para. 47, leave to appeal to S.C.C. refused, 

[2008] S.C.C.A. No. 15. 

[182] If the defendants are found to have breached the putative class members’ 

contracts of employment (including any duties of good faith and fair dealing) or to 

have breached fiduciary duties or to have been unjustly enriched, liability for the 

entire class will have been established and the only remaining issue will be the 

amount of the monetary relief.  Whether that can be done on a class-wide basis or 

whether individual assessments are required remains to be seen.  Nevertheless, the 

requirement in s. 29(1)(b) is met in either circumstance:  Cassano at para. 50; 

Fulawka at para. 130 (Ont. Sup. Ct. J. Div. Ct.). 

[183] With respect to s. 29(1)(c), Ms. Dominguez intends to pursue an aggregate 

damage award pursuant to s. 30(1) of the Act.  Ms. Dominguez has provided an 

affidavit by a statistician, Professor R. H. Zamar, who has opined that random 

sampling can be used to obtain an accurate and reliable estimate of the putative 

class members who worked less than 40 hours per week, worked overtime, paid 

employment fees and paid their own transportation to British Columbia.  Accordingly, 

Ms. Dominguez believes that there will be a basis for determining the claims of the 

putative class members without engaging in a detailed examination of each person’s 

employment history and experience with the defendants. 

[184] As the Court said in Pro-Sys Consultants Ltd. at paras. 66-68, it is only 

required that a “credible or plausible methodology” be shown at this time.  The Court 

is not to subject any expert evidence to exacting scrutiny in terms of discerning 

whether that is the case or not.  Here, I have no expert evidence from the 

defendants to contest the proposition of Professor Zamar.  In the circumstances, I 

conclude that what he proposes is sufficiently credible or plausible such that it is 

possible to formulate an aggregate damage award on this basis. 

[185] It is evident that certain issues may arise about how the calculations of 

damages, if liability is established, will be made if the statistical evidence is not 

accepted as a proper methodology.  For example, one particular difficulty is that 
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class members were not provided with any receipts regarding their payments of 

agency fees and air transportation.  There may also be issues relating to the 

recordkeeping of the defendants regarding hours worked and overtime.  An 

aggregate damage award may be considered to be appropriate in this case in these 

circumstances. 

[186] It should be noted that with respect to the airfare, the defendants themselves 

have already implemented a similar system.  Where receipts for actual payments are 

not available, they have offered to pay the average airfare cost for that particular 

travel at that time. 

[187] Ms. Dominguez asserts that the Court must be reluctant, at this stage, to 

foreclose how she litigates the issue of aggregate damages.  That position has 

support in the comments of the British Columbia Court of Appeal in Knight: 

[40] Although there may be elements of novelty and difficulty with the 
proposed methodology of damages calculation advanced by the respondent, 
it seems to me that it is appropriate for this issue to be left to be worked out in 
the laboratory of the trial court. Then, if and when the issue reaches this 
Court, we will have the benefit of a full record upon which to assess the 
appropriateness of any damages award that may be made pursuant to the 
proposed methodology. 

[41] I would be reluctant at this stage of this proceeding to foreclose the 
respondent from litigating this issue as he proposes before the trial court. 
Accordingly, I would afford deference to the decision of the learned chambers 
judge to permit this damages issue to be litigated as a common issue. 

[188] In my view, Ms. Dominguez has met the requirements in s. 29(1)(c) of the 

Act. 

[189] I conclude that the proposed issues concerning the assessment of damages 

on a class-wide basis and the aggregate damages are proper common issues that 

will advance the litigation. 

(vii) Punitive Damages 

[190] This issue was recently addressed in Stanway where the Court certified the 

claim for punitive damages as a common issue.  The Court reviewed the law 

applicable in British Columbia as follows: 
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[58] The courts in British Columbia endorse a bifurcated approach to 
punitive damages as a common issue in class action proceedings. The Court 
of Appeal stated in Chalmers at para. 31: 

[31] Although the ultimate determination of the entitlement and 
quantification of punitive damages must be deferred until the 
conclusion of the individual trials, it does not follow, in my opinion, that 
no aspect of the claim of punitive damages should be certified as a 
common issue. It is my view that the question of whether the 
defendants' conduct was sufficiently reprehensible or high-handed to 
warrant punishment is capable of being determined as a common 
issue at the trial in this proceeding where the other common issues 
will be determined. The focus will be upon the defendants' conduct 
and there is nothing in this case that will require a consideration of the 
individual circumstances of the class members in order to determine 
whether the defendants’ conduct is deserving of punishment. The 
ultimate decision of whether punitive damages should be awarded, 
and the quantification of them, can be tried as a common issue 
following the completion of the individual trials. 

[59] At para. 35, the court formulated the questions as follows: 

 ….. 

(c) If either or both of the Defendants breached a duty of 
care owed to class members, was either or both of the 
Defendants guilty of conduct that justifies punishment? 

(d) If the answer to common issue 7(c) is “yes” and if the 
aggregate compensatory damages awarded to class 
members does not achieve the objectives of retribution, 
deterrence and denunciation in respect of such 
conduct, what amount of punitive damages is awarded 
against either or both of the Defendants? 

[60] I am satisfied, based on the court’s comments in Chalmers, 
that the plaintiff’s claim for punitive damages should be certified as a 
common issue. 

[191] The following cases also support this approach:  Fakhri v. Alfalfa’s Canada, 

Inc. (cba Capers Community Market), 2003 BCSC 1717 at paras. 60, 71-73; Rumley 

at para. 34; and Endean at para. 48. 

[192] I adopt the approach of the Court in Stanway and find that the issues relating 

to punitive damages are common issues. 
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Is a class proceeding the preferable procedure? 

[193] The final issue arising under s. 4(1)(d) of the Act is whether a class 

proceeding would be the preferable procedure for the fair and efficient resolution of 

the common issues. 

[194] Section 4(2) provides: 

(2) In determining whether a class proceeding would be the preferable 
procedure for the fair and efficient resolution of the common issues, the court 
must consider all relevant matters including the following: 

(a) whether questions of fact or law common to the members of 
the class predominate over any questions affecting only individual 
members; 

(b) whether a significant number of the members of the class have 
a valid interest in individually controlling the prosecution of separate 
actions; 

(c) whether the class proceeding would involve claims that are or 
have been the subject of any other proceedings; 

(d) whether other means of resolving the claims are less practical 
or less efficient; 

(e) whether the administration of the class proceeding would 
create greater difficulties than those likely to be experienced if relief 
were sought by other means. 

[195] Again, a review of general principles is of assistance. 

[196] Ms. Dominguez relies on Elms where at para. 53, the B.C. Court of Appeal 

referred to Winkler J.’s comment in Carom v. Bre-X Minerals Ltd. (1999), 44 O.R. 

(3d) 173 at 239 (Sup. Ct. J.) for the analysis on when a class proceeding is the 

preferable procedure: 

... A class proceeding is the preferable procedure where it presents a fair, 
efficient and manageable method of determining the common issues which 
arise from the claims of multiple plaintiffs and where such determination will 
advance the proceeding in accordance with the goals of judicial economy, 
access to justice and the modification of the behaviour of wrongdoers. 

[197] The defendants emphasize the aspect of fairness, citing Abdool v. Anaheim 

Management Ltd. (1993), 15 O.R. (3d) 39 at 49-51 (Ct. J. (Gen. Div.)), aff'd (1995), 

121 D.L.R. (4th) 496 (Ont. Ct. J. (Gen. Div.) Div. Ct.).  In that case, at 49, the Court 

stated that it is imperative to have a scrupulous and effective screening process, so 

20
12

 B
C

S
C

 3
28

 (
C

an
LI

I)



Dominguez v. Northland Properties Corporation Page 52 

 

that the Court does not sacrifice the ultimate goal of a just determination between 

the parties on the altar of expediency. 

[198] The interplay between the common issues and the individual issues is very 

much a factor in considering the preferability requirement.  The defendants cite 

Hollick as authority for the proposition that on this question the Court must take into 

account the importance of the common issues in relation to the claims as a whole:  

paras. 29-30. 

[199] In addition, it is clear that the factors outlined in s. 4(2) of the Act have no 

hierarchy in terms of their importance.  As stated by this Court in Riazi: 

[88] The court must consider all of these factors in determining whether a 
class proceeding would be the preferable procedure for the fair and efficient 
resolution of the common issues. No single factor is determinative. The 
“preferability” inquiry should be conducted through the lens of the three 
principle procedural advantages of class actions: judicial economy, access to 
justice, and behavioural modification: Hollick at para. 15. 

[200] I will now consider the factors set out in s. 4(2) of the Act. 

s. 4(2)(a) Do the questions of fact or law predominate? 

[201] Ms. Dominguez contends that at its core, this case involves an interpretation 

of standard contractual terms, which raise common issues.  She further contends 

that if she is successful on these common issues, then damages can be assessed 

on an aggregate basis and no individual assessment will be necessary.  If it is not 

appropriate to assess damages on that basis, then there will be a need for individual 

assessments. 

[202] It must be kept in mind that there will typically be some individual issues to be 

determined and that factor is not determinative.  In Bodnar, at para. 59, this Court 

adopted the comments of the Court in Metera v. Financial Planning Group, 2003 

ABQB 326: 

[69] It should be noted that it would be extremely rare for a class 
proceeding to contain only common issues, with no individual issues to be 
determined. Class proceedings are usually bifurcated. First there is a hearing 
or trial to determine the common issues, and then a procedure must be 
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devised to resolve the individual issues. This is the normal situation, and the 
presence of individual issues should not be overemphasized, the question 
always being whether a class proceeding is the preferable way to resolve 
what common issues there are. …. 

[203] The Court in Metera continued at para. 69 by stating: 

…As the Court noted in Western Canadian Shopping Centres at para. 54, 
there are bound to be differences between investors, and if “material 
differences emerge, the court can deal with them when the time comes.” I 
would suggest, with respect, that this issue was overemphasized in Abdool at 
para. 130 and Moyes at paras. 32, 33 and 38, where the need to investigate 
the position of every class member on the reliance issue was discussed. That 
factor is common to a mass misrepresentation action, whether it be 
prosecuted as a class action or as a multi-party action, or as a series of 
individual actions. There are still economics to be had in deciding the 
common issues together. 

[204] Ms. Dominguez relies upon the comments of the Court in Fakhri at paras. 85-

89 where the Court notes that even if the individual issues predominate, it is not fatal 

to the application.  Further, Madam Justice Gerow discusses in that case that where 

common issues are at the heart of the litigation, individual issues can be dealt with 

under s. 27 of the Act where the Court may consider the simplification and 

management of those individual issues as contemplated by the Act. 

[205] The defendants say that the common issues will not just predominate, they 

will dominate these proceedings.  I disagree. 

[206] The common issues here go to the heart of the litigation, just as was found in 

Fakhri.  That is, what is the correct interpretation of the standard contract terms, 

what is the status of the agency relationship between the defendants and 

ICEA/Luzern and did fiduciary duties arise in the circumstances of their employment. 

[207] As I have already stated, a resolution of these issues will materially advance 

the litigation.  After a resolution of those issues, the Court can consider how best to 

deal with any individual issues that will remain.  That might involve an aggregate 

damage award or some other process, such as a claims process that might 

streamline a determination of those issues. 
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[208] Even if these individual issues predominate, I do not consider that 

predominance so controlling such that the preferability decision is to be decided on 

that factor alone. 

s. 4(2)(b) Do significant class members have an interest in individually 
controlling separate actions? 

[209] There was no evidence presented that any other class members wished to 

control separate actions against the defendants. 

[210] The defendants did present some evidence that some class members may 

not have any interest in these proceedings.  That may be so, but those individuals 

resident in British Columbia will have the opportunity of opting out of these 

proceedings or if a non-resident, of choosing not to opt in.  At that time, they have 

the opportunity to proceed independently against the defendants if they wish, and in 

that respect, choosing their own counsel, their own forum and their own litigation 

strategies. 

[211] I would also note that it may well be the case that any present position 

communicated from these workers to their employer, the defendants, may be 

materially different once certification occurs and they have the ability to participate 

independently of their relationship with the defendants.  The past actions of the 

defendants in cutting hours of complaining workers or even firing them may be of 

less concern once certification occurs and these workers can participate in an 

appropriate forum where the risk of such tactics will be less severe. 

s. 4(2)(c) Would the class proceedings involve claims that are or have 
been the subject of other proceedings? 

[212] The only other possible claim that was the subject of another proceeding was 

the Employment Standards Act complaint filed by putative class member Mr. Sales.  

As noted in the facts above in paras. 39 and 40, prior to the filing of this proceeding 

Mr. Sales filed a complaint with the Employment Standards Branch with respect to 

overtime, the agency fees and the airfare costs.  The fee issue was found to be out 

of time, but the other matters were ultimately settled between the parties. 
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[213] I do not therefore see that there are any other proceedings in progress that 

could be adversely affected by this proceeding. 

s. 4(2)(d) Are there other means of resolving the claims that are less 
practical or less efficient? 

[214] The defendants contend that this factor weighs heavily against any finding 

that a class action is the preferable procedure on the basis that the regime under the 

Employment Standards Act provides a complete and effective administrative 

structure for granting and enforcing rights of employees.  They further say that the 

preferability analysis is an objective one and does not depend on any choice Ms. 

Dominguez or any other class members may have made to not invoke the 

procedures under that Act.  In other words, they say that a procedure does not 

become less preferable simply because a particular complainant does not make 

herself aware of her legal rights and avail herself of remedies that are available. 

[215] The defendants rely on the analysis in Hollick, where the Supreme Court of 

Canada declined to certify the action on the basis that there were other reasonable 

means of resolving the environmental claims, including seeking redress and 

payment from a Small Claims Trust Fund.  The Court considered this issue in the 

context of the three objectives of class action proceedings: 

[31] I think it clear, too, that the court cannot ignore the availability of 
avenues of redress apart from individual actions. As noted above, the 
preferability requirement was intended to capture the question of whether a 
class proceeding would be preferable “in the sense of preferable to other 
procedures such as joinder, test cases, consolidation and so on”: see Report 
of the Attorney General's Advisory Committee on Class Action Reform, 
supra, at p. 32; see also Cochrane, supra, at p. 27; M. A. Eizenga, M. J. 
Peerless and C. M. Wright, Class Actions Law and Practice (loose-leaf), at 
para. 3.62 (“[a]s part of the determination with respect to preferability, it is 
appropriate for the court to review alternative means of adjudicating the 
dispute which is before it”). In my view, the preferability analysis requires the 
court to look to all reasonably available means of resolving the class 
members’ claims, and not just at the possibility of individual actions. 

[32] I am not persuaded that the class action would be the preferable 
means of resolving the class members’ claims. Turning first to the issue of 
judicial economy, I note that any common issue here is negligible in relation 
to the individual issues. While each of the class members must, in order to 
recover, establish that the Keele Valley landfill emitted physical or noise 
pollution, there is no reason to think that any pollution was distributed evenly 
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across the geographical area or time period specified in the class definition. 
On the contrary, it is likely that some areas were affected more seriously than 
others, and that some areas were affected at one time while other areas were 
affected at other times. As the Divisional Court noted, “[e]ven if one considers 
only the 150 persons who made complaints – those complaints relate to 
different dates and different locations spread out over seven years and 16 
square miles” (p. 480). Some class members are close to the site, some are 
further away. Some class members are close to other possible sources of 
pollution. Once the common issue is seen in the context of the entire claim, it 
becomes difficult to say that the resolution of the common issue will 
significantly advance the action. 

[33] Nor would allowing a class action here serve the interests of access to 
justice. The appellant posits that class members' claims may be so small that 
it would not be worthwhile for them to pursue relief individually. In many 
cases this is indeed a real danger. As noted above, one important benefit of 
class actions is that they divide fixed litigation costs over the entire class, 
making it economically feasible to prosecute claims that might otherwise not 
be brought at all. I am not fully convinced, however, that this is the situation 
here. The central problem with the appellant’s argument is that, if it is in fact 
true that the claims are so small as to engage access to justice concerns, it 
would seem that the Small Claims Trust Fund would provide an ideal avenue 
of redress. Indeed, since the Small Claims Trust Fund establishes a no-fault 
scheme, it is likely to provide redress far more quickly than would the judicial 
system. If, on the other hand, the Small Claims Trust Fund is not sufficiently 
large to handle the class members' claims, one must question whether the 
access to justice concern is engaged at all. If class members have substantial 
claims, it is likely that they will find it worthwhile to bring individual actions. 
The fact that no claims have been made against the Small Claims Trust Fund 
may suggest that the class members claims are either so small as to be non-
existent or so large as to provide sufficient incentive for individual action. In 
either case access to justice is not a serious concern. Of course, the 
existence of a compensatory scheme under which class members can 
pursue relief is not in itself grounds for denying a class action – even if the 
compensatory scheme promises to provide redress more quickly: see 
Rumley v. British Columbia, [2001] 3 S.C.R. 184, 2001 SCC 69, at para. 38. 
The existence of such a scheme, however, provides one consideration that 
must be taken into account when assessing the seriousness of access-to-
justice concerns. 

[34] For similar reasons I would reject the argument that behaviour 
modification is a significant concern in this case. Behavioural modification 
may be relevant to determining whether a class action should proceed. As 
noted in Western Canadian Shopping Centres, supra, at para. 29, “[w]ithout 
class actions, those who cause widespread but individually minimal harm 
might not take into account the full costs of their conduct, because for any 
one plaintiff the expense of bringing suit would far exceed the likely recovery”. 
This concern is certainly no less pressing in the context of environmental 
litigation. Indeed, Ontario has enacted legislation that reflects a recognition 
that environmental harm is a cost that must be given due weight in both 
public and private decision-making: see Environmental Bill of Rights, 1993, 
S.O. 1993, c. 28, and Environmental Protection Act. I am not persuaded, 
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however, that allowing a class action here would serve that end. If individual 
class members have substantial claims against the respondent, we should 
expect that they will be willing to prosecute those claims individually; on the 
other hand if their claims are small, they will be able to obtain compensation 
through the Small Claims Trust Fund. In either case, the respondent will be 
forced to internalize the costs of its conduct. 

[35] I would note, further, that Ontario's environmental legislation provides 
other avenues by which the complainant here could ensure that the 
respondent takes full account of the costs of its actions. While the existence 
of such legislation certainly does not foreclose the possibility of environmental 
class actions, it does go some way toward addressing legitimate concerns 
about behaviour modification: see Environmental Bill of Rights, 1993, ss. 
61(1) (stating that “[a]ny two persons resident in Ontario who believe that an 
existing policy, Act, regulation or instrument of Ontario should be amended, 
repealed or revoked in order to protect the environment may apply to the 
Environmental Commissioner for a review of the policy, Act, regulation or 
instrument by the appropriate minister”) and 74(1) (stating that “[a]ny two 
persons resident in Ontario who believe that a prescribed Act, regulation or 
instrument has been contravened may apply to the Environmental 
Commissioner for an investigation of the alleged contravention by the 
appropriate minister”); Environmental Protection Act, s. 14(1) (stating that 
“[d]espite any other provision of this Act or the regulations, no person shall 
discharge a contaminant or cause or permit the discharge of a contaminant 
into the natural environment that causes or is likely to cause an adverse 
effect”); s. 172(1) (stating that “[w]here a person complains that a 
contaminant is causing or has caused injury or damage to livestock or to 
crops, trees or other vegetation which may result in economic loss to such 
person, the person may, within fourteen days after the injury or damage 
becomes apparent, request the Minister to conduct an investigation”); and s. 
186(1) (stating that “[e]very person who contravenes this Act or the 
regulations is guilty of an offence”). 

[36] I conclude that the action does not meet the requirements set out in s. 
5(1) of Ontario’s Class Proceedings Act, 1992. Even on the generous 
approach advocated above, the appellant has not shown that a class action is 
the preferable means of resolving the claims raised here. 

[Emphasis added.] 

[216] As is made clear by the Hollick analysis above, the focus is on what is 

preferable – the fact that other means of resolving the dispute are available is not 

determinative:  LeFrancois v. Guidant Corp. (2008), 56 C.P.C. (6th) 268 at para. 93 

(Ont. Sup. Ct. J.).  Nor is it necessary to conclude that class proceedings are a 

superior means of resolving the dispute. 

[217] The Employment Standards Act does provide an administrative regime to 

resolve employment issues.  The purposes of that Act are set out in s. 2 and as 
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germane to this case include:  (a) ensuring that employees receive basic standards 

of compensation and conditions of employment; (b) promoting fair treatment of 

employees and employers; and (d) providing fair and efficient procedures for 

resolving disputes over the application and interpretation of that Act.  On the last 

point, the procedures under the Employment Standards Act are intended to provide 

a simplified method of resolving disputes between employees and employers without 

the need for expensive litigation. 

[218] Concerning the allegations in this action, the defendants say that provisions 

of the Employment Standards Act apply to the issues raised: 

a) with respect to the allegation that sufficient hours were not made 

available, they point to s. 27 which provides that employers must 

provide a written wage statement for any pay period; 

b) with respect to the allegation that overtime was not paid, they point to 

s. 40 which provides that employers must pay the overtime rate to 

employees who work over eight hours a day; 

c) with respect to the allegation regarding the airfare, they point to s. 21 

which provides that employers must not require an employee to pay 

any of the employer’s business costs except as permitted by the 

regulations (which do not apply here); 

d) with respect to the allegation regarding the agency fees, they point to 

s. 10 which provides that a person must not request, charge or receive, 

directly or indirectly from a person seeking employment, a payment for 

employing or obtaining employment for the person seeking 

employment.  They note that Ms. Dominguez specifically relies on 

s. 10 of the Employment Standards Act in her Notice of Civil Claim as 

the basis for her seeking recovery of the agency fees; and 

e) with respect to all of the allegations, they point to s. 8(d) which 

provides that an employer must not induce, influence or persuade a 
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person to become an employee, or to work by misrepresenting the 

conditions of employment. 

[219] Part 10 of the Employment Standards Act also provides a comprehensive 

process through which complaints from employees can be addressed:  complaints 

can be made to the Director (s. 74), investigations may be made by the Director, 

whether or not a complaint has been made (s. 76), the Director may make 

determinations and require the employer to remedy any breach of that Act (s. 79) 

and appeals from a decision of the Director may be made to the Employment 

Standards Tribunal (s. 112). 

[220] The defendants rely on various authorities where other procedures were held 

to be a more practical and efficient means by which to resolve certain claims:  

McKay at para. 46 (administrative process available to ensure compliance with 

standards by educational institutions); and S.R. Gent (Canada) Inc. v. Ontario 

(Workplace Safety and Insurance Board) (1999), 45 O.R. (3d) 106 at 107-112 

(Sup. Ct. J.) (judicial review available to challenge legality of program of Workplace 

Safety and Insurance Board). 

[221] The defendants also cite Macaraeg v. E Care Contact Centers Ltd., 2008 

BCCA 182, which addressed the appropriate forum to enforce payment of overtime 

in the absence of an employment contract.  The Court held that the enforcement of 

statutorily conferred benefits that arise under the Employment Standards Act must 

be through the statutory regime which provides a complete and effective 

administrative structure for granting and enforcing rights to employees:  paras. 85-

92. 

[222] The defendants say that given the efforts and expense incurred by the 

Province in establishing the Employment Standards Branch and the Employment 

Standards Tribunal, and the specialized knowledge that both possess regarding 

these issues, the administrative mechanism within the Employment Standards Act 

should be accepted as preferable to a complex class court action.  It should be 
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noted that the defendants do not suggest that the procedures under that Act are the 

only available means of determining this dispute, such as was found in Macaraeg. 

[223] In reply, Ms. Dominguez asserts that the focus of the enquiry must be on the 

nature of the claims put forward – that is, not simply enforcement of statutory 

benefits, but allegations of breach of contract, breach of fiduciary duty and unjust 

enrichment. 

[224] The Employment Standards Act has been said to be a mechanism for the 

enforcement of minimum benefits and standards applicable to all employees 

regardless of any other factors, including employment contracts:  Rizzo & Rizzo 

Shoes Ltd. (Re), [1998] 1 S.C.R. 27 at para. 36.  This distinction between 

enforcement of these statutory rights and enforcement of contract and other 

obligations is discussed in Taiga Building Products Ltd., [2007] B.C.E.S.T.D. No. 59: 

[39] In any event, I do not accept the “entire contract doctrine” is a proper 
adjudicative tool in proceedings under the Act. The objective of the Courts 
adjudicating the common law contractual rights between an employer and an 
employee and that of the Director determining the respective statutory rights 
and obligations of an employer and an employee under the Act are 
significantly different. The main objective of the common law is to adjudicate 
a breach of contract and to provide appropriate relief for that breach, 
depending on the Court’s view of the circumstances and factors in each case. 
The main objective of the Director is to administer a legislative scheme within 
a framework of statutory purposes that have found expression in several 
Court and Tribunal decisions, including Machtinger v. HOJ Industries Ltd., 
(1992) 91 D.L.R. (4th) 491 (S.C.C.), Helping Hands v. Director of 
Employment Standards, (1995) 131 D.L.R. (4th) 336 (B.C.C.A.) and Rizzo & 
Rizzo Shoes Ltd., [1998] 1 S.C.R. 27. These decisions, among other things, 
recognize the remedial nature of the Act and correspondingly endorse a large 
and liberal construction and application of its provisions. They were 
specifically referred to and recognized in the Determination as providing 
support for a broad approach to interpreting the Act in the circumstances of 
this case. 

[225] Section 118 of the Employment Standards Act also addresses the interplay 

between enforcement of rights under that Act and actions outside of that regime: 

Subject to section 82, nothing in this Act or the regulations affects a person’s 
right to commence and maintain an action that, but for this Act, the person 
would have had the right to commence and maintain. 
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[226] The Court in Macaraeg, however, also confirmed at paras. 96-97 that s. 118 

of the Employment Standards Act addresses actions to enforce rights that exist 

apart from the provisions of that Act. 

[227] Thus, in a situation where an employment contract provides for the same 

minimum standards set out in the Employment Standards Act, or alternatively sets 

out superior rights and obligations, an employee has the option of pursuing a 

remedy either under that Act or by civil action:  Fuggle v. Airgas Canada Inc., 2002 

BCSC 1696 at para. 30. 

[228] Ms. Dominguez also relies on Kumar v. Sharp Business Forms Inc. which 

addressed certification by certain employees regarding claims that the employer had 

failed to pay overtime, holiday and vacation pay as required by the Employment 

Standard Act, R.S.O. 1990, c. E. 14.  The Court rejected the submission that 

procedures under the Ontario Act would be a preferable way to resolve the issues: 

40 The defendant argues that a class proceeding is not the preferable 
procedure for the resolution of the common issues. Sharp relies upon Halabi 
v. Becker Milk Co. (1998), 39 O.R. (3d) 153 (Ont. Gen. Div.). (“Halabi”). In 
that case, the proposed representative plaintiff sought certification in an 
action for the recovery of wages under the ESA. The court denied certification 
on the basis that the ESA provided a procedure that was quick and 
economic. Therefore, it was held that the ESA provided a procedure other 
than by way of a class action that would be preferable for the resolution of the 
common issues. (at 154) 

41 I do not apply that reasoning in the case at hand. First, in my view, if 
the legislature provides expressly (s. 64.3) for a civil action being available as 
an alternative to the administrative procedure of the ESA. I am reluctant to 
find that an employee’s right to pursue a civil action can be removed via 
s. 5(1)(d) of the CPA. The CPA is a procedural statute to enhance access to 
civil justice, not to restrict it. I note as well that s. 64.4(1) of the ESA provides 
that an employee who “commences” a civil action for wages is then not 
entitled to file a complaint under the ESA. Thus, to disallow certification on 
the basis of a class action not being the preferable procedure for resolving 
the common issues paradoxically is to result in no alternative procedure for a 
civil remedy. 

42 Second, a class action generally involves a number of putative class 
members (estimated in the case at hand to be about 50). A class proceeding, 
as recognized in Halabi, serves the policy objectives of access to justice, 
judicial economy and behaviour modification. See Scott v. Ontario Business 
College (1977) Ltd., [1999] O.J. No. 3441 (Ont. S.C.J.) at para. 2(d). Under 
the ESA there is no provision for a consolidation of complaints by employees 
in respect of the determination of claims by an employment standards officer. 
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(Section 68(16) of the ESA and Reg. 591/91 do allow for consolidations of 
hearings at the review by a referee stage.) 

43 Third, in the instant situation, the proposed representative plaintiff 
employee does not meet the s. 82.3 (1) test. He left his employment in 
October, 1999 and the action was not commenced until June 14, 2000. To 
deny certification means that the plaintiff cannot proceed with a complaint 
under the ESA. Assuming that s. 82.3(1) does not apply to a civil action, as 
discussed above, then the present action is the only procedure available for 
the plaintiff and similarly-situated class members in respect of their 
grievances for alleged unpaid wages. 

[Emphasis in original.] 

[229] Denying relief to Ms. Dominguez and the other putative class members on the 

basis that rights could or should have been pursued under the Employment 

Standards Act poses some difficulty. 

[230] Firstly, there are questions concerning the application of the Employment 

Standards Act to all of the issues raised in this action.  There is no statutory 

requirement under that Act regarding the numbers of hours to be worked, since this 

aspect of the claim arises solely under the employment contracts in question.  There 

clearly are provisions in the contracts relating to overtime which parallel those of that 

Act.  Those provisions were enforced by the Employment Standards Branch in 

relation to the defendants but not necessarily for the benefit of the class members in 

accordance with the Determination dated June 17, 2011.  Similarly, the agency fees 

charged are arguably in contravention of s. 10 of that Act and again were addressed 

by the Director in accordance with the Determination dated June 3, 2011 which 

required that ICEA (not the defendants) reimburse one employee for the agency fee 

charged.  The relevance of that Act to the airfare issue is less clear.  The defendants 

argue that they would be recoverable under s. 21 of that Act, however, it remains to 

be seen whether or not in these circumstances they could be characterized as 

“business costs”, such as was found in Glacier Park Lodge Ltd. (Re), [2009] 

B.C.E.S.T.D. No. 59, reconsidered [2009] B.C.E.S.T.D. No. 94.  Mr. Sales’ initial 

complaint included a claim relating to the airfare, but that matter was settled before 

the matter went forward.  The defendants also say that misrepresentation arguments 

may be made under s. 8 relating to the minimum hours and airfare issues, however, 

Ms. Dominguez has asserted no claim relating to misrepresentation. 
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[231] Secondly, even if such claims were within the purview of the Employment 

Standards Act, claims under ss. 8 and 10 must be brought within six months 

(s. 74(4)) and the amount of “wages” (defined in s. 1 and would include overtime, 

agency fees and possibly the airfare) that can be ordered by the Director is limited to 

those payable in the six months before the complaint or termination of employment 

(s. 80(1)).  Given that many, if not most, of the putative class members will have 

been recruited beyond any such six month period, denial of certification would result 

in no effective remedy for any breaches:  Kumar v. Sharp Business Forms Inc. at 

para. 43.  In fact, the Determination dated June 3, 2011 against ICEA relating to 

agency fees specifically limited recovery only to Mr. Baduria since he came within 

this time period, despite the finding that 21 employees (including Mr. Sales and Mr. 

and Ms. Dominguez) had made similar payments. 

[232] The limitations under the Employment Standards Act are a far cry from the 

usual limitations on bringing actions for the enforcement of contract rights and other 

duties, being six years under the Limitation Act, R.S.B.C. 1996, c. 266, s. 3(5).  To 

deny certification in these circumstances would clearly be contrary to the objective 

described in Hollick relating to access to justice and parenthetically, would also be 

contrary to the objectives under the Employment Standards Act which, being 

benefits-conferring legislation, are to be interpreted in a broad and generous manner 

for the benefit of employees (and others):  Rizzo at para. 36; Kumar v. Sharp 

Business Forms Inc. at para. 30. 

[233] One must also be cognizant of the environment in which any such claims 

under the Employment Standards Act may have been made.  Mr. Sales filed a 

complaint with the Director on August 3, 2010 relating to the airfare issue.  Seven 

days later, on August 10, 2010, his employment was terminated.  In his 

Determination dated April 29, 2011, the Director specifically found that the 

termination was motivated, at least in part, by Mr. Sales taking such action.  It is not 

difficult to conclude that this reaction on the part of the defendants would have 

caused other employees to fear similar retribution had they filed similar complaints.  

In these circumstances, it would be unfair in the extreme to, as suggested by the 
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defendants, fault these employees for not taking steps to file these claims under the 

Employment Standards Act. 

[234] Thirdly, there are issues of judicial economy relating to any procedures under 

the Employment Standards Act.  There is no provision in that Act which provides a 

mechanism to consolidate complaints.  Nevertheless, the defendants contend that in 

the past, the Director has consolidated the claims of employees making similar 

claims:  Digital Accelerator Corp. (Re), [2002] B.C.E.S.T.D. No. 401 at para. 6.  The 

case of Prince George Nannies and Caregivers Ltd. (Re), [2009] B.C.E.S.T.D. 

No. 55 is also an example of the application of s. 76(2) of that Act where the Director 

conducted an investigation based on information from a former nanny, but went on 

to issue a determination relating to 14 other nannies who had not filed complaints.  

While I accept that such a mechanism could be employed by the Director, any 

decision on the part of the Director would be at his discretion and the complainants 

would have no guarantee that such a procedure would be used. 

[235] Behavior modification is the last concept that must be considered.  The 

defendants point to the fact that they are already responding to an administrative 

order issued by Service Canada relating to the airfare and that they have taken 

steps to repay airfare costs.  They say that some employees have been repaid.  

Such alternative remedies, which can succeed without having to invoke the 

complexities of the class action procedure (or the payment of a contingency fee to a 

lawyer), have been found to be preferable to class litigation in some cases:  Bittner 

v. Louisiana-Pacific Corp. (1997), 43 B.C.L.R. (3d) 324 at paras. 63-67 (S.C.) (where 

there was a formal claims process that would have avoided substantial issues if the 

trial had proceeded); Williams v. Mutual Life Assurance Co. of Canada (2000), 51 

O.R. (3d) 54 at paras. 47-50 (Sup. Ct. J.), aff’d (2001), 152 O.A.C. 344 (Sup. Ct. J. 

Div. Ct.), aff’d Kumar v. Mutual Life Assurance Co. of Canada (2003), 226 D.L.R. 

(4th) 112 (Ont. C.A.) and Zicherman v. Equitable Life Insurance Co. of Canada 

(2003), 226 D.L.R. (4th) 131 (Ont. C.A.). 

[236] Despite the defendants taking these steps to remedy the issue, it remains a 

relevant consideration that certification may serve to reinforce the underlying policy 
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under the Act to modify behavior.  As was noted in Fulawka at paras. 134-139 

(Sup. Ct. J.), admissions by a defendant do not necessarily result in a refusal to 

certify an issue.  Otherwise, a defendant may simply try to “buy” their way out of a 

lawsuit and avoid any penalties that may be found to be appropriate in the 

circumstances.  As was stated in Scott: 

[79] Finally, a common issues trial cannot be avoided because the 
defendants admit certain facts or issues. Class members do not become 
parties to the litigation until after certification. Therefore, a public statement 
admitting issues at a certification hearing or in the originating proceeding 
cannot be a legal admission. It is a bare promise to admit: Bywater v. Toronto 
Transit Commission (1998), 27 C.P.C. (4th) 172, (Ont. Gen. Div.). 

[237] I am satisfied that there are no other reasonable means of resolving the 

claims that are more practical or efficient than a class proceeding. 

s. 4(2)(e) Do class proceedings create greater difficulties than individual 
proceedings? 

[238] Ms. Dominguez contends that class proceedings will not create greater 

difficulties than individual proceedings.  She cites Riazi: 

[102] …The common issues will impact a large group. A trial of the common 
issues would significantly advance the litigation and has the potential to 
determine the entire case. Pursuant to s. 27 of the CPA, if appropriate, 
simplified structure and procedures can be implemented for determination of 
any individual issues. 

[239] As stated by the Court in Fakhri at paras. 95-96, this proceeding will allow the 

claims to be managed in a “controlled procedural environment”. 

[240] The defendants submit that the small size of this class (75) also weighs 

against certification.  They say that the claims can be dealt with individually without 

overwhelming the resources of either the Employment Standards Branch or the 

courts.  They submit that traditional case management tools could be invoked, 

including joining cases and employing simplified small claims court rules.  They cite 

Gary Jackson Holdings Ltd. at paras. 69-72 and Aston v. Casino Windsor Ltd. 

(2005), 42 C.C.E.L. (3d) 190 at paras. 10-15 (Ont. Sup. Ct. J.). 
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[241] I have no hesitation in concluding that some 75 individual actions would not 

be the preferable manner of resolving the issues in this case.  The Court in Stanway 

recently summarized many of the benefits of a class procedure: 

[68] The advantages of a class procedure are discussed in Bouchanskaia 
at para. 150: 

[150] There are numerous advantages to class actions for plaintiffs. 
Mr. Branch suggested that they include the following: 

(a) Whatever limitation period is found to be applicable to the 
claim is tolled for the entire class (s. 39); 

(b) A formal notice program is created which will alert all 
interested persons to the status of the litigation (s. 19); 

(c) The class is able to attract counsel through the 
aggregation of potential damages and the availability of 
contingency fee arrangements (s. 38); 

(d) A class proceeding prevents the defendant from creating 
procedural obstacles and hurdles that individual litigants 
may not have the resources to clear; 

(e) Class members are given the ability to apply to participate 
in the litigation if desired (s. 15); 

(f) [omitted in the original] 

(g) The action is case managed by a single judge (s. 14); 

(h) The court is given a number of powers designed to protect 
the interests of absent class members (s. 12); 

(i) Class members are protected from any adverse cost 
award in relation to the common issues stage of the 
proceeding (s. 37); 

(j) In terms of the resolution of any remaining individual 
issues, a class proceeding directs and allows the court to 
create simplified structures and procedures (s. 27); 

(k) Through the operation of statute, any order or settlement 
will accrue to the benefit of the entire class, without the 
necessity of resorting to principles of estoppel (ss. 26 & 
35). 

[242] In this case, it is expected that most of the claims will be of a low dollar value 

and that the class members will have limited resources with which to pursue legal 

action, even should they be able to find counsel willing to take on such claims.  The 

class procedure provides the very mechanism that will allow the Court to simplify the 

procedures towards a resolution of the issues and allow the flow of information 

regarding the litigation to all participants. 
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[243] I would also adopt the approach of the Court in Rumley at para. 39 in 

recognizing the particular vulnerability of the class members to prosecute actions.  

These are all recent immigrants to Canada and while no specific evidence was 

adduced on the point, one can expect that they are not particularly sophisticated 

parties in the conduct of litigation.  Allowing this matter to proceed by way of a class 

action will allow them to have counsel who can assist in marshalling their evidence. 

[244] I also do not see joinder or joint management of the 75 claims to be realistic 

in the circumstances of this case. 

[245] I accept the contention of Ms. Dominguez that resolving the claims through a 

class proceeding is practical and efficient.  It will save judicial resources, and provide 

access to justice and promote behaviour modification. 

[246] I conclude that a class proceeding is the preferable procedure. 

American Case Law 

[247] Ms. Dominguez also relies on recent case law from the United States which 

she says supports certification in this case.  Both cases involve circumstances which 

are very similar to the facts involved in this case.  In both cases, the Courts had no 

difficulty in finding common issues and held that a class action was the preferable 

procedure. 

[248] Before considering those cases, it is important to recognize that while similar 

legislation applies in that jurisdiction under Rule 23 of the Federal Rules of Civil 

Procedure, 28 U.S.C.A., the American approach is more restrictive in the sense that 

a case may be certified only if the Court finds that the questions of law or fact 

common to class members predominate over any questions affecting only individual 

members (Rule 23(b)(3)):  Hollick at paras. 29-30; Bendall v. McGhan Medical Corp. 

(1993), 106 D.L.R. (4th) 339 at paras. 36-38, 61 (Ont. Ct. (Gen. Div)).  This is in 

contrast to the requirement under s. 4(2)(a) of the Act which states that it is but one 

factor to be considered in the preferability analysis. 
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[249] Before considering these authorities, it is useful to reproduce Rule 23(a) and 

(b): 

Rule 23. Class Actions 
(a) PREREQUISITES. One or more members of a class may sue or be sued 
as representative parties on behalf of all members only if: 

(1) the class is so numerous that joinder of all members is 
impracticable; 
(2) there are questions of law or fact common to the class; 
(3) the claims or defenses of the representative parties are typical of 
the claims or defenses of the class; and 
(4) the representative parties will fairly and adequately protect the 
interests of the class. 

(b) TYPES OF CLASS ACTIONS. A class action may be maintained if Rule 
23(a) is satisfied and if: 

(1) prosecuting separate actions by or against individual class members 
would create a risk of: 

(A) inconsistent or varying adjudications with respect to individual 
class members that would establish incompatible standards of 
conduct for the party opposing the class; or 
(B) adjudications with respect to individual class members that, as a 
practical matter, would be dispositive of the interests of the other 
members not parties to the individual adjudications or would 
substantially impair or impede their ability to protect their interests; 

(2) the party opposing the class has acted or refused to act on grounds 
that apply generally to the class, so that final injunctive relief or 
corresponding declaratory relief is appropriate respecting the class as a 
whole; or 
(3) the court finds that the questions of law or fact common to class 
members predominate over any questions affecting only individual 
members, and that a class action is superior to other available methods 
for fairly and efficiently adjudicating the controversy. The matters 
pertinent to these findings include: 

(A) the class members’ interests in individually controlling the 
prosecution or defense of separate actions; 
(B) the extent and nature of any litigation concerning the 
controversy already begun by or against class members; 
(C) the desirability or undesirability of concentrating the litigation of 
the claims in the particular forum; and 
(D) the likely difficulties in managing a class action. 
........ 

[250] The first case is Rosiles-Perez v. Superior Forestry Service, Inc., 250 F.R.D. 

332 (M.D. Tenn. 2008) which involved over 3,000 temporary foreign workers mostly 

from Mexico who went to work in the U.S. in agricultural jobs between 2000 and 

2006, mostly planting trees.  This class action lawsuit involved allegations that the 

defendant took advantage of the workers’ indigence, inability to speak or understand 
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English and ignorance of the laws of the U.S. to underpay them and breach their 

working arrangements (including failing to reimburse for certain work visa and 

transportation expenses from wages), in violation of certain laws including the Fair 

Labour Standards Act of 1938, 29 U.S.C.A. (“FLSA”).  There were also allegations 

that the defendant maintained inaccurate and insufficient documentation relating to 

wages and payroll information and that false and misleading information was 

provided. 

[251] The class action was certified.  The Court held that the four factors under 

Rule 23(a) had been met.  These factors have been summarized by the United 

States Supreme Court as:  1) numerosity; 2) commonality; 3) typicality; and 

4) adequacy of representation:  Amchem Prods. Inc. v. Windsor, 521 U.S. 591, 613 

(1997). 

[252] Furthermore, the Court held that under Rule 23(b)(3), the predominance 

requirement was satisfied, as issues raised by the proceeding related to allegations 

that the rights of the foreign workers under certain statutes were systematically 

violated and that, as such, there were common issues that applied to the class as a 

whole. 

[253] Unlike our legislation, the Court was required to consider whether a class 

action is “superior” to other available methods to resolve the matter.  The Court 

specifically stated (Rosiles-Perez at 17): 

... the Plaintiffs are vulnerable workers with extremely limited resources 
rendering separate actions highly unlikely. The putative class members, 
indigent, foreign nationals whose lack of understanding of the English 
language and the laws of the United States pose substantial barriers to 
individual actions. The Court concludes that class certification here is a vastly 
superior method of adjudication because the common issues will only have to 
be heard and decided once, thereby promoting judicial efficiency. Separate 
actions would run the risk of inconsistent judgments. Thus, the Court finds 
that certification of the claims for nonincidental damages is appropriate under 
Rule 23(b)(3). 

[254] The second case is Perez-Benites v. Candy Brand, LLC, 267 F.R.D. 242 

(W.D. Ark. 2010).  In that case, a class action lawsuit was brought on behalf of over 
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3,000 Mexican migrant workers who harvested and packed peppers and tomatoes 

and performed other agricultural work in Arkansas from 2003 to 2007.  The workers 

came to the United States on temporary work visas and were employed by Candy 

Brand, one of the Southeast’s largest employers of foreign workers. 

[255] The lawsuit alleged that Candy Brand violated the workers’ rights as set forth 

in certain uniform employment contracts.  Specifically, the allegation was that Candy 

Brand, acting through its agents, breached those contracts with respect to payment 

of wages, payment of federally-mandated overtime wages for work in its packing 

sheds and the prevailing wage for work in the fields and payment of transportation 

expenses.  There was also an allegation that the defendant had refused to 

reimburse the workers for recruitment expenses, return transportation and other 

fees. 

[256] The class action lawsuit was certified pursuant to Rule 23 of the Federal Rule 

of Civil Procedure.  The Court first decided that it was no answer to the claim that 

they should proceed under the FLSA, even though the plaintiffs alleged breaches 

under that statute. 

[257] Secondly, again the Court held that the plaintiffs had satisfied the four 

requirements enumerated in Rule 23(a):  Candy Brand at 8.  In addressing 

numerosity and commonality in particular, the Court found that:  1) most members of 

the class were indigent persons who would not have the financial means to bring 

individual litigation against the defendants; 2) the class members had standardized 

employment contracts with the defendants; and 3) all class members had common 

questions concerning fact and law that were susceptible to common sources of 

proof. 

[258] Once those requirements were met, the plaintiffs then successfully argued the 

requirement under Rule 23(b)(3), which allows for certification when common 

questions of law or fact predominate over individual questions.  In particular, they 

contended that the common claims for all class members related to Candy Brands’ 

violation of standard employment contracts that they had with all class members and 
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Candy Brands’ unlawful pay practices which were uniform throughout their 

operations. 

[259] While the defendants argued that a class action was inappropriate in these 

circumstances as the “disparity in dollar amounts, along with the variances in each 

individual Plaintiff's memory and credibility should preclude class certification”, the 

Court disagreed and held that the “Defendants’ potential liability pertaining to their 

alleged unlawful pay practices overshadows any individual damage issues”:  Candy 

Brand at 8-9. 

[260] The approach taken in the U.S. cases above is urged upon me by Ms. 

Dominguez.  As I stated earlier in these reasons, the thrust of this action is a 

consideration of standard contracts with foreign workers in an environment where it 

is alleged that the defendants took advantage of the vulnerability of those workers 

for their own financial gain.  That is very similar to the allegations in these cases; in 

that all three cases – this case, and both the U.S. cases – involve allegations that 

regular wages and overtime were not paid as agreed or required by statute and that 

various expenses relating to these workers were not reimbursed, again as agreed or 

required by statute.  In my view, the conclusions reached in those American cases 

lend support to the conclusions reached by me in this case. 

[261] In reply, the defendants rely on two U.S. cases – Alix v. Wal-Mart Stores, Inc., 

838 N.Y.S. 2d 885 (Sup. Ct. 2007) and Cutler v. Wal-Mart Stores, Inc., 927 A. (2d) 1 

(Ct. Spec. App. Md. 2007).  Both cases involved allegations that Wal-Mart had 

systematically deprived hourly workers of wages and overtime for work done.  In 

both cases, certification was denied because the Courts found that the individual 

issues dominated over the common issues.  Since the Act does not similarly provide 

for that result in the event of a similar finding here, these cases are of little relevance 

to the determination of this application. 

Conclusion 

[262] I am satisfied that Ms. Dominguez has satisfied all the statutory requirements 

under the Act, including the contested issues on this application relating to the 
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appointment of a representative plaintiff, whether there are common issues and 

whether a class action is the preferable procedure. 

[263] A class proceeding will substantially advance this litigation in terms of an 

overall resolution of the common issues which addresses the need for judicial 

economy in its approach.  In addition, recognizing the vulnerable situation in which 

these temporary workers find themselves, a class proceeding will provide the access 

to justice that they require in an environment that will be of assistance to them.  

Finally, behaviour modification is no doubt required if these claims are ultimately 

proven.  One allegation, that relating to the airfare issue, has already been conceded 

by the defendants and to that extent, the proceedings are promoting that objective in 

the preliminary stages.  It bears repeating that the investigations by the Employment 

Standards Branch in late 2010 and early 2011 had little effect on the practices of the 

defendants regarding payment of overtime and despite efforts to ensure that 

overtime was being properly paid, further breaches were recorded which resulted in 

a Determination on June 17, 2011 with penalties. 

[264] Accordingly, the relief sought in paragraph 1 of the Notice of Application 

certifying the action is granted.  The classes will be as set out in these reasons.  Ms. 

Dominguez is appointed representative plaintiff for the classes, subject to my 

comments concerning her continuing in her representation of Class B after the next 

court hearing.  Finally, the issues set out in Schedule “A” are certified as common 

issues, subject to the reformulation of the issues concerning the allegations of 

breach of contract under Issue B and the addition of Issue E(e) relating to whether 

there is a juristic reason for any enrichment, as set out above. 

[265] Counsel did not speak to the relief sought in paragraph 5 of the Notice of 

Application to approve the form and the method of notice to be given to the class 

members and who should bear that cost.  If the parties cannot agree, that matter can 

be spoken to. 

[266] The relief sought in paragraphs 6 and 7 of the Notice of Application (relating 

to the defendants preserving their payroll records and providing information 
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concerning class members to Ms. Dominguez’s counsel) were not specifically 

addressed by the parties in argument and I will assume that there was no opposition 

in the event of a decision to certify.  Accordingly, subject to this being a 

misunderstanding on my part, that relief is granted. 

[267] In general, counsel are at liberty to reschedule a hearing to deal with the 

terms of the Order, in the event that they are unable to agree. 

“The Honourable Madam Justice S.C. Fitzpatrick” 
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[268]  

 

Schedule “A” 

Proposed Common Issues 

A. Agency 

a) Were International Caregiver Employment Agency (“ICEA”) and/or 
Luzern International Manpower Services Corporation (“Luzern”) acting 
as agents of the Defendants in obtaining employment for Class 
Members with the Defendants and facilitating their entry into Canada 
for that purpose? 

b) If the answer to A(a) is “yes”, are the Defendants thereby liable for their 
agents charging and receiving Employment Fees from Class 
Members? 

B. Contract Terms 

a) What are the relevant terms (express, implied or otherwise) of the 
Class’ contracts of employment with the Defendants respecting: 

i. regular and overtime hours of work; 

ii. the recording of hours worked; 

iii. Employment Fees; and 

iv. payment of two-way air transportation? 

b) Did the Defendants or their agents breach any of the forgoing 
contractual terms? If so, how? 

C. Fiduciary Duty 

a) Did the Defendants or their agents owe a fiduciary duty to the Class? 

b) If the answer to C(a) is “yes”, has there been a breach of that duty? 

D. Duty of Good Faith & Fair Dealing 

a) Did the Defendants or their agents owe a duty of good faith and fair 
dealing to the Class? 
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b) If the answer to D(a) is “yes”, has there been a breach of that duty? 

E. Unjust Enrichment 

a) Were the Defendants enriched by not having to pay the Class 
Members their requisite 40 hours of work per week? 

b) Were the Defendants enriched by failing to pay the Class Members 
appropriately for all their hours worked? 

c) Were the Defendants or their agents enriched by having the Class 
Members pay the Employment Fees? 

d) Were the Defendants or their agents enriched by not paying the cost of 
two-way air transportation for the Class Members? 

e) If the answer to any of E(a-d) above is “yes”, did the Class Members 
suffer a corresponding deprivation? 

F. Systemic Defects 

a) Did the Defendants have a duty (in contract or otherwise) to monitor 
and accurately record all hours worked by the Class Members to 
ensure that the Class was appropriately compensated? 

b) If the answer to F(a) is “yes”, did the Defendants breach that duty? 

c) Did the Defendants have a duty (in contract or otherwise) to implement 
and maintain an effective and reasonable system, procedure and 
practices which ensured that the duties set out in F(a) above, were 
satisfied for the Class Members? 

d) If the answer to F(c) is “yes”, did the Defendants breach that duty? 

G. Remedy & Damages 

a) If the answer to any of the common issues is “yes”, what remedies are 
Class Members entitled to? 

b) If the answer to any of the common issues is “yes”, are the Defendants 
potentially liable on a class-wide basis? 

c) If the answer to G(b) is “yes”, can damages be assessed on an 
aggregate basis? 

d) If “yes”: 
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i. can aggregate damages be assessed in whole or part on the 
basis of statistical evidence, including statistical evidence based 
on random sampling? 

ii. What is the quantum of aggregate damages owed to the Class? 

iii. What is the appropriate method of procedure for distributing the 
aggregate damages award to the Class? 

e) Is the Class entitled to an award of aggravated or punitive damages 
based upon the Defendants’ conduct?  If “yes”, 

i. Can the award of aggravated or punitive damages be 
determined on an aggregate basis? 

ii. What is the appropriate method of procedure for distributing any 
aggregate aggravated or punitive damages to the Class 
Members? 
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Cross-motions for Summary Judgment - Liability Issues 

 

[1] After twelve years of protracted litigation, this class action for “unpaid overtime” 

is finally before this court for a decision on the merits. Dara Fresco, the representative 
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plaintiff, moves for summary judgment on the certified common issues. The defendant 

CIBC brings a cross-motion for summary judgment asking that common issues be 

answered in their favour and the action be dismissed. 

[2]  Both sides agree, as do I, that the common issues can be decided summarily. The 

analysis is largely documentary in nature and there are no credibility issues. The volume 

of material filed by both sides was understandably extensive but does not preclude 

summary adjudication. None of the common issues requires a trial.   

[3] I have attached the eight certified common issues in the Appendix. Common 

issues 1 to 5 ask about liability. Common issues 6 to 8 relate to remedies and damages.  

The plaintiff also seeks an order directing an assessment of aggregate damages (or 

certifying aggregate damages as a new common issue) and directing CIBC to produce 

paper and electronic records relevant to the aggregate assessment.  

[4] Counsel have asked that I release my decision in two parts, first liability and then 

damages. I have agreed to do so. If I find liability, there will then be a further hearing on 

remedies and damages (and the requested additional issue on aggregate damages). I will 

then release the second part of my decision.  

[5] My reasons are organized as follows. I begin with the background. I then discuss 

the applicable provisions of federal labour law. Next, I describe the defendant’s two 

overtime policies that were in effect during the 16-year class period. I then set out my 

analysis and answers to common issues 1 to 5.  

Background 

[6]  In June 2007, Ms. Fresca commenced a proposed class action on behalf some 

31,000 customer service employees who had worked for CIBC at any time between 

February 1993 and June 2009. The proposed class was defined as: 

Current and former non-management, non-unionized employees of CIBC in 

Canada who worked at CIBC’s retail branches, High Value Cluster offices or 

Imperial Service offices at any time from February 1, 1993 to June 18, 2009, as 

tellers or other front-line customer service employees, including [specified 

listing] … 

[7] The core allegation is that over the 16 years in question, CIBC’s overtime policies 

and record-keeping systems contravened the Canada Labour Code
1
 (“Code”) and, as a 

                                                 

 

1
 Canada Labour Code, R.S.C. 1985, c. L-2. 
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result, thousands of front-line bank employees were not properly compensated for their 

overtime work. The plaintiff does not claim that the defendant bank never paid overtime 

or that every single class member worked uncompensated overtime. Rather, the unlawful 

restrictions and deficiencies in the bank’s overtime compensation system have resulted in 

some class members not being compensated for all hours worked.  

[8] The liability issues (numbers 1 to 5) ask systemic or system-wide questions. This 

is the basis upon which the action was certified by the Court of Appeal. Certification was 

at first instance denied by the motions judge
2
 and, again on appeal, by a majority of the 

Divisional Court.
3
 It was only at the Court of Appeal that the systemic basis of the 

proposed class action was fully understood and accepted.
4
 

[9] Chief Justice Winkler, writing for a unanimous Court, made clear that in order to 

prevail at the common issues trial, the plaintiff would have to prove that CIBC’s system-

wide overtime policy and related practices were “institutional impediments”
5
 to class 

member overtime claims that were otherwise compensable under the Code. The Court of 

Appeal also made clear that the allegations of systemic deficiencies could not be derailed 

with anecdotal examples of individual compliance – by showing for example that in some 

of the more than 1000 CIBC branches some of the class members were paid overtime or 

their work hours were properly recorded. Alleged differences in individual class 

members’ experiences “are not relevant to the systemic issues raised by the appellant.”
6
  

[10] As noted by the Court of Appeal:  

The terms and conditions in CIBC's overtime policies governing overtime 

compensation, and the accompanying standard forms that class members submit 

when requesting such compensation, apply to all class members regardless of 

their own particular job responsibilities or job titles. To the extent that the 

policies and record-keeping systems of CIBC are alleged to fall short of CIBC's 

duties to class members, or to constitute a breach of class members' contracts of 

                                                 

 

2
 Fresco v Canadian Imperial Bank of Commerce, [2009] O.J. No. 2531 (SCJ).  

3
 Fresco v Canadian Imperial Bank of Commerce, (2010) 103 O.R. (3d) 659. (Div. Ct.) 

4
 Fresco v Canadian Imperial Bank of Commerce, [2012] O.J. No. 2883 (C.A.). When I refer to the Court of Appeal 

in these reasons, I am referring to this decision on the certification appeal. 

5
 Ibid. at para. 75. 

6
 Ibid. at para. 103. 
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employment, these elements of liability can be determined on a class-wide basis 

and do not depend on individual findings of fact.
 7
 

[11] The class action before me requires answers to five common issues asking about 

institutional non-compliance. Again, the answers to the systemic questions are not 

neutralized with anecdotal evidence (that some class members were sometimes paid 

overtime in some branches) that falls short of showing bank-wide (all branches) 

compliance. One can still have system-wide deficiencies in the scope and content of the 

overtime policy even if a substantial number of class members in a substantial number of 

branches have no complaints in practice. I hasten to add, however, that if common issues 

1 to 5 are answered in favour of the plaintiff and liability is established, the plaintiff will 

still face significant challenges in common issues 6 to 8 that deal with remedies and 

damages.   

[12] The proposed common issues were certified by the Court of Appeal because the 

Court found “some basis in fact” for the allegations of systemic non-compliance. We are 

now at the merits stage and the adjudication of the common issues where the standard of 

proof is obviously more than just “some basis in fact.”. The approach that applies now, as 

it does in civil litigation generally, is proof on a balance of probabilities. The plaintiff 

must establish on the evidence that it is more likely than not that the alleged statutory or 

contractual duties were indeed breached by the defendant bank causing losses to some of 

the class members. 

Canada Labour Code requirements 

[13] Because the defendant bank falls under federal regulatory jurisdiction, federal 

labour law applies. The relevant requirements of the Code are set out below: 

                                             Canada Labour Code, R.S.C. 1985, c. L-2 

Saving more favourable benefits 

168 (1) This Part and all regulations made under this Part apply notwithstanding any other law 

or any custom, contract or arrangement, but nothing in this Part shall be construed as affecting 

any rights or benefits of an employee under any law, custom, contract or arrangement that are 

more favourable to the employee than his rights or benefits under this Part. 

Standard hours of work 

169 (1) Except as otherwise provided by or under this Division 

(a) the standard hours of work of an employee shall not exceed eight hours in a day and forty 

                                                 

 

7
 Ibid., at para. 103. 

20
20

 O
N

S
C

 7
5 

(C
an

LI
I)



- Page 5 - 

 

hours in a week; and 

(b) no employer shall cause or permit an employee to work longer hours than eight hours in 

any day or forty hours in any week. 

Overtime pay 

174 When an employee is required or permitted to work in excess of the standard hours of work, 

the employee shall, subject to any regulations made pursuant to section 75, be paid for the 

overtime at a rate of wages not less than one and one-half times his regular rate of wages. 

                                  Canada Labour Standards Regulations, C.R.C., c. 986 

Keeping of Records  

24 (2) Every employer shall keep, for at least three years after work is performed by an 

employee, the following information: … 

(d) the hours worked each day, except where the employee is … 

(e) the actual earnings, indicating the amounts paid each pay day, with a recording of the 

amounts paid for overtime, vacation pay, general holiday pay, bereavement leave pay, 

termination pay and severance pay; 

 

[14] In short, the Code provisions make clear that the standard hours of work cannot 

exceed eight hours per day and forty hours per week.  Where an employee is “required or 

permitted” to work more than the standard hours of work, they must be paid time and a 

half. Every employer is required to record the hours worked each day by every employee 

and keep this information on file for at least three years. 

[15] Here the class members’ standard hours of work were 7.5 hours per day and 37.5 

hours per week and thus complied with s. 169(1) of the Code. If a class member worked 

more than 8 hours per day or 37.5 hours per week, they would become eligible for 

overtime. I will shortly set out the defendant’s overtime policies and record-keeping 

practices. Before I do, I should explain the meaning of “required or permitted” in s. 174 

that provides as follows: 

                    When an employee is required or permitted to work in excess of the standard 

hours of work, the employee shall … be paid for the overtime at a rate of wages 

not less than one and one-half times his regular rate of wages. 

The meaning of “required or permitted” 

[16] There is little difficulty with the word “required” which is relatively easy to 

understand. The focus here is on the word “permitted.” The policy question is whether 
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“permitted” should be interpreted narrowly favouring the employer (and meaning 

“impliedly required”) or more broadly favouring the employee (and meaning “allowed” 

or “not prevented”). In Machtinger v. HOJ Industries,
8
 the Supreme Court answered this 

policy question in favour employees by noting the power dynamics in the modern 

workplace and the importance of employment standards legislation: 

The harm which the Act seeks to remedy is that individual employees, and, in 

particular non-unionized employees, are often in an unequal bargaining position 

in relation to their employers… Accordingly, an interpretation of the Act which 

encourages employers to comply with the minimum requirements of the Act, 

and so extends its protections to as many employees as possible, is to be 

favoured over one that does not.
9
 

[17] Not surprisingly, the labour law case law, with only one exception,
10

 has 

interpreted s.174 of the Code as a worker protection provision and “permitted” to mean 

“allow” or “fail to prevent.” The gist of the dozen or so labour law decisions that have 

considered “permitted” in the context of overtime work
11

 is captured in the following 

propositions: 

 The Code imposes liability for overtime “whenever it is permitted, even if it is 

not required or authorized. The intent of the Code is to protect employees who 

are simply allowed to work overtime without pay.”
12

 

  An employer cannot “simply look the other way when an employee is working 

beyond the standard hours” then claim the work was not required or permitted.
13

 

                                                 

 

8
 Machtinger v. HOJ Industries ltd., [1992] 1 S.C.R. 986. 

9
 Ibid., at para. 31-32. See also Re Rizzo & Rizzo Shoes ltd., [1998] 1 S.C.R. 27, at para. 36. 

10
 Matson v. Great Northern Grain Terminals Ltd., [2005] C.L.A.D. No. 401, to be discussed further below. 

11
 T-Line Services Ltd. v. Morin, [1997] C.L.A.D. No. 422 at para. 33-34; RSB Logistic Inc. v. Hale, [1999] 

C.L.A.D. No. 548; Kindersley Transport Ltd. v. Semchyshen, [2002] C.L.A.D. No. 4; Haskins v. 2IC Systems 

Inc., [2003] C.L.A.D. No. 271; Ruckaber v. Big Rig Towing & Recovery Ltd., [2016] C.L.A.D. No. 65; Yanke 

Transfer Ltd. v. Lippai, [2004] C.L.A.D. No. 41; Misty Press v. 942260 Ontario Ltd. (c.o.b. Allanport Truck 

Lines), [2003] C.L.A.D. No. 398; Island Express Air Inc v Somers, [2019] CLAD No. 80; Misty Blue Transport Ltd 

v Papic, [2017] C.L.A.D. No 200; Sjoberg v. Schneider's Trucking Ltd., [2004] C.L.A.D. No. 196; Willow Creek 

Carriers Inc. v. Dripps, [2000] C.L.A.D. No. 317; and Muscowpetung Saulteaux First Nation v. Keepness, [2001] 

C.L.A.D. No. 146. 

12
 Haskins, supra note 11, at para. 101. 

13
 Island Express, supra note 11, at para. 15.  
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 An employer cannot “avoid these statutory obligations by knowingly permitting 

employees to work overtime and then later taking the position the overtime was 

not authorized. This is in fact the mischief sought to be avoided by the use of 

the word ‘permitted’ in Section 174.”
14

 

 In other words, an employer is liable for permitting overtime if it “acquiesce[s] 

by its failure to prevent.”
15

 

[18] The employer in T-Line Services16 was liable because it “took no steps to prevent 

or direct [the employee] to stop working beyond the end of his shift.”17 The labour referee 

reasoned that if employers could avoid their obligation to pay overtime “by turning a 

blind eye to such work, the avenue for exploiting the efforts of the worker and subverting 

the efficacy of the employment standard is apparent.”18 The burden is not on the 

employee to ask permission to work the extra hours but on the employer to intervene and 

prevent. If the employer knows or ought to know that an employee is working overtime 

but fails to take reasonable steps to prevent the employee from working then the overtime 

must be compensated.
19

 

[19] This interpretation of the word “permit” can also be found in provincial 

employment standards laws and their American counterparts. For example, in Ontario, in 

regulations enacted under the Employment Standards Act,
20

 work shall be deemed to be 

performed when it is “permitted or suffered to be done by the employer.”
21

 The employee 

will be considered to have performed the work “if the employer was aware that the 

                                                 

 

14
 RSB Logistic, supra note 11, at para. 37; Ruckaber, supra, note 11, at para. 37.  

15
 Ruckaber, supra note 11, at para. 38. See also T-Line Services, supra note 11, at para. 27.  

16
 T-Line Services, supra, note 11. 

17
 Ibid at para. 27.  

18
 Ibid at para. 34.  

19
 Ibid. 

20
 Employment Standards Act 2000, S.O. 2000, c. 41. 

21
 When Work Deemed to be Performed, Exemptions and Special Rules, O. Reg. 285/01, s. 1.1(1)(a)(i). 
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employee was working or could have anticipated that they might be working but failed to 

take steps to prevent it”.
22

 

[20] American courts have likewise interpreted the “suffer or permit” standard under 

the federal Fair Labor Standards Act
23

 to impose a duty on management to prevent 

unwanted work. An employer is liable if it knows or should have known that overtime 

work was being done and failed to take steps to prevent it.
24

 The regulation clarifying the 

“suffer or permit” standard provides that “work not requested but suffered or permitted is 

work time” and that “it is the duty of the management to exercise its control and see that 

the work is not performed if it does not want it to be performed.”25 

[21] Only one labour arbitrator (in Alberta) has embraced the narrower, pro-employer 

interpretation. In Matson v. Great Northern Grain Terminals Ltd.,
26

 the arbitrator 

interpreted “permit” as meaning implied authorization, in contrast to “require” as 

meaning express authorization. Thus, the employer was not liable to pay overtime even 

though it knew about overtime being worked and even though “by inaction, took 

advantage” of the employee. Matson also imposed an obligation on the employee to “be 

more assertive in making her overtime claim… and to refuse to work extra hours.”
27

  

[22] I agree with the plaintiff that Matson does not accord with the realities of the 

modern workplace and undermines the remedial purpose of the Code by incentivizing 

employers to look the other way when overtime work is being done. Matson is also 

inconsistent with the weight of judicial and arbitral authority and with the meaning of 

“permit” which by definition includes “not to prevent.”
28

  

                                                 

 

22
 Employment Standards Act, 2000 “Policy and Interpretation Manual” (2018 Release 2) at 946-947.  

23
 Fair Labor Standards Act of 1938, 29 USC s. 203, as amended. 

24
 Forrester v. Roth’s IGA Foodliner, 646 F.2d 413 at 414 (“An employer who is armed with this knowledge cannot 

stand idly by an allow an employee to perform overtime work without proper compensation”); Mumbower v. 

Callicott, 526 F.3d 1183 at 1188 (“The employer who wishes no such work to be done has a duty to see it is not 

performed”).  

25
 Code of Federal Regulations, 29 C.F.R. § 785.11 and 785.13. 

26
 Matson, supra, note 10. 

27
 Ibid., at para. 35. 

28
 In Regina v. Royal Canadian Legion, [1971] 3 O.R. 552, the Court of Appeal noted that one of the dictionary 

meanings for “permit” is “not to prevent.” 
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[23] I note, in any event, that in this case the defendant, through its senior HR 

executive John Silverthorne, agreed on cross-examination that “permitted” includes a 

duty to prevent unwanted overtime – in particular,  that “a key aspect of the overtime 

policy [was] that managers were to prevent hours that they had not approved.”   

[24] In sum, I am satisfied that “permitted” in s. 174 of the Code means “allowed” or 

“not prevented.” Section 174 of the Code can therefore be restated as follows:  

When an employee is required or allowed to work or is not prevented from 

working in excess of the standard hours of work, the employee shall be paid for 

the overtime at a rate of wages not less than one and one-half times his regular 

rate of wages. 

[25] I now turn to the defendant bank’s overtime policies.  

CIBC’s overtime policies 

[26] Over the 16-year class period, the defendant bank had two relevant overtime 

policies: one that was in effect from February 1993 to April 2006 and a second that took 

effect in April 2006. 

[27] The 1993 Policy. As set out by the Court of Appeal,
29

 the 1993 Policy provided 

that: 

All employees in levels 1-5 under the new Job Grading System, will be entitled 

to overtime payment at the rate of 1.5 times regular salary for any time worked 

in excess of 8 hours per day or 37.5 hours per week. 

Note: Employees MUST obtain prior authorization from management before 

incurring any overtime. 

[28] An attachment to the 1993 Policy sets out a list of questions and answers to assist 

managers in responding to employees' questions about the terms of the policy. In 

response to the question - "Will I get paid for the overtime I work?” - the attachment said 

this: 

Payment of overtime to non-managerial employees who work more than 8 

hours a day is a requirement of the Canada Labour Code. Time off in lieu of 

overtime may be granted but should be utilized ONLY for occasional overtime 

and the time off should be taken within 3 months of the occurrence. Prior to 

                                                 

 

29
 Supra, note 4, at paras. 19-20. 
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incurring any overtime, employees MUST ensure they have the approval of 

their supervisor or manager. It is against the law to not pay overtime. 

[29] In short, from February 1993 to April 2006, the defendant’s overtime policy 

required the “prior authorization” or the pre-approval of the employee’s supervisor or 

manager. There was no provision for any post-approval. There was no discussion of 

“require or permit.” 

[30] The 2006 Policy. The second overtime policy took effect in April 2006. As noted 

by the Court of Appeal,
30

 the 2006 Policy contained the following message to the bank’s 

employees: 

We recognize that from time to time, management may require employees to 

work beyond regular hours of work and in those cases, CIBC provides 

additional compensation to eligible employees in the form of overtime payment 

or paid time off in lieu. Overtime may be authorized on an exceptional basis 

when management reviews and approves that the work or service involved is 

essential, and that overtime is the most appropriate and cost-effective way of 

doing this work or providing this service. 

[31] The 2006 Policy defined “overtime” as follows and emphasized the need for pre-

approval: 

For the purposes of this Policy, overtime is defined as pre-approved and 

authorized time worked by an employee in excess of 8 hours in a day or 37.5 

hours in a week ... and for which the employee may be entitled to compensation 

pursuant to their terms of employment, or by law. 

PRE-APPROVAL REQUIRED 

In order for employees to be compensated for overtime hours worked, the hours 

must be pre-approved by a manager in advance. Overtime, for which prior 

management approval was not obtained, will not be compensated unless there 

are extenuating circumstances and approval is obtained as soon as possible 

afterwards. Attached to this policy is the form to be submitted to request 

approval for overtime hours. [Emphasis in original.] 

[32] The form for requesting approval of overtime hours was titled "Overtime Pre-

Approval Form". It did not mention post-approval. The form provided that "[i]t is the 

employee's responsibility to ensure pre-approval is obtained prior to working in excess of 

8 hours per day or 37.5 hours per week." 
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[33] The related "Overtime Policy (Canada) Manager Guidelines" document advised 

managers that "overtime should only be authorized on an exceptional basis" and that 

“employees must receive written management approval in advance of the overtime being 

worked.”  

[34] In short, the 2006 Policy extended the 1993 Policy “pre-approval” requirement for 

overtime claims and added the possibility of post-approval but only under “extenuating 

circumstances” and only if the post-approval was obtained “as soon as possible” after the 

overtime work was performed. 

[35]  Having described the relevant provisions of the Code and the defendant’s 1993 

and 2006 overtime policies, I can now analyze and answer common issues 1 to 5. 

Common issues 1 to 5 

[36] Common issue 1. Did the Defendant have a duty (in contract or otherwise) to 

prevent Class Members from working, or a duty not to permit or not to encourage Class 

Members to work, overtime hours for which they were not properly compensated or for 

which the Defendant would not pay?  

           Answer: Yes. 

[37] There is no dispute about this first question. The defendant agrees that the 

requirements of the Code, as set out above, were incorporated as implied terms in every 

class member’s contract of employment. The defendant bank therefore had both a 

statutory and contractual duty to prevent or not permit class members from working 

overtime hours for which they were not properly compensated or for which the defendant 

would not pay. 

           Did the defendant breach these duties? 

           Answer: Yes.   

[38] When it granted certification, the Court of Appeal concluded it was at least 

arguable
31

 that both the 1993 and 2006 overtime policies contravened s. 174 of the Code. 

The “arguable” standard used by the Court of Appeal was all that was needed at that 

stage to satisfy the certification criteria. Here, of course, we are at the merits stage. The 

plaintiff must go beyond “arguable” and must establish on a balance of probabilities that 
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the defendant’s overtime policies fell short of the requirements set out in the Code and 

were, therefore, unlawful. And further that the impugned overtime policies and practices 

imposed “an institutional impediment to claims for overtime that would otherwise have 

been compensable under s. 174 of the Code.”
32

 

[39] In my view, the plaintiff has established that both the 1993 and 2006 overtime 

policies contravened the requirements set out in s. 174 of the Code. The parties filed 

expert reports to support their respective submissions. There is no need for me to rely or 

even refer to these reports. I find that the defendant bank breached its statutory and 

contractual duty to the class member employees. I can make this finding by simply 

contrasting the language of the defendant’s system-wide policies with s. 174 of the Code.  

[40] I will explain my finding by considering each of the overtime policies in turn. 

[41] The 1993 Policy, as already noted, required pre-approval as a precondition for 

overtime compensation. As the Court of Appeal noted when certification was granted: 

[T]he wording of the [1993 Overtime Policy] does not provide for any 

exception to the requirement that employees must obtain prior authorization 

from management before incurring overtime.
33

  

[42] The 1993 Policy explicitly directed under the heading of “Entitlement” that 

“Employees MUST [emphasis in original] obtain prior authorization from management 

before incurring any overtime.” In other words, if prior authorization was not obtained, 

employees were not “entitled” to overtime compensation. CIBC’s Personnel Manual 

confirmed that payment may only be made for “authorized overtime.”   

[43] The defendant points to the sentence at the end of the 1993 Policy: “It is against 

the law to not pay overtime.” I agree with the plaintiff that this sentence alone cannot 

remedy the deficiencies in the 1993 Policy which explicitly precluded compensation for 

any overtime that was worked without pre-authorization, even overtime that was 

permitted (not prevented). Section 174 requires that overtime work be compensated if 

required or permitted even where pre-approval is stated as the company norm. The 

imposition of a pre-approval requirement as a precondition for overtime compensation is 

more restrictive than the “required or permitted” language in s. 174 of the Code. 
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 Ibid., at para. 75. 
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20
20

 O
N

S
C

 7
5 

(C
an

LI
I)



- Page 13 - 

 

[44]  The case law confirms this proposition. In Kindersley, a pre-authorization policy 

provided that “No overtime shall be paid or time given off unless previously authorized 

by your supervisor.” The Referee rejected the employer’s argument that this required 

prior approval to work overtime: “No matter what interpretation one places on this 

statement in the policy, the policy cannot be permitted to circumvent the clear provisions 

of the Code requiring overtime pay when an employee is ‘required or permitted’ to work 

in excess of the standard hours of work.”
34

 In Outcrop v Pamplin, the Supreme Court of 

the Northwest Territories interpreted a statutory overtime provision that was virtually 

identical to s. 174 of the Code. The court found that it was “clearly contemplated” that a 

requirement of “prior authorization” was a narrower requirement than the requirement to 

pay for hours that are “required or permitted”.
 35

  

[45] Again, the fact that some branch managers in some branches may have signed off 

on overtime claims that had not been formally pre-approved (as several affiants of the 

defendant swear was the case) does not negate the fact that the restrictive “pre-approval” 

provisions of the system-wide 1993 Policy violated s. 174 of the Code. 

[46] The 2006 Policy extended the 1993 Policy “pre-approval” requirement for 

overtime claims and added the possibility that post-approval would be available under 

“extenuating circumstances” and post-approval was obtained “as soon as possible” after 

the overtime work was performed. 

[47] Here again the bank’s obligation to pay overtime was more restrictive than what 

was statutorily mandated under s. 174 of the Code. As the Court of Appeal noted in the 

certification appeal, the proviso that post-approval could be granted but only in 

“extenuating circumstances” did not necessarily eliminate the inconsistencies between 

the terms of the 2006 Policy and the requirements of the Code: 

The fact that the [2006 Policy] provides that overtime may be paid if there are 

"extenuating circumstances and approval is obtained as soon as possible 

afterwards" does not necessarily eliminate the inconsistency between the terms 

of the policy and the requirements of the Code … by limiting the prospect of 

being compensated for such work to situations where there are "extenuating 

circumstances" and where the employee obtains approval "as soon as possible 

thereafter", the [2006 Policy] arguably creates prerequisites to compensation 

                                                 

 

34
 Kindersley, supra, note 11, at para. 35.  

35
 Outcrop Ltd. v. Pamplin, [1987] N.W.T.J. No. 5, at para. 76. 
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that are inconsistent with the requirements of the Code and the practical 

demands of the workplace.
36

 

[48] There is nothing in the Code that predicates an employee’s eligibility for overtime 

compensation on formal pre-approval or extenuating circumstances. Nor is it correct to 

suggest, as does the defendant, that “extenuating” simply means “explainable.”
37

 

[49]  In any event, the 2006 Policy was based primarily on pre-approval and extended 

the possibility of post-approval under certain circumstances. The Court of Appeal 

referred to the email that Executive VP for Human Resources, Jacqueline Moss, sent out 

to all employees after this class action was commenced: "To be clear, under our policy, 

where overtime is requested or required by CIBC, overtime is paid." The Court of Appeal 

went on to note that “The email does not refer to compensation for overtime work that is 

permitted by CIBC, in contrast with the language in s. 174 of the Code.”
38

 

[50] Section 174 of the Code clearly provides that overtime hours must be compensated 

whenever they were required or permitted. The fact that pre-approval was not obtained or 

that extenuating circumstances justifying post-approval were not present is of no import. 

By prescribing otherwise, the 2006 Policy was more restrictive than what was statutorily 

required under s. 174 of the Code.
39

  

[51] There is nothing wrong with an overtime policy that proposes pre-authorization as 

the preferred corporate norm provided that the policy is also makes clear that neither pre-

                                                 

 

36
 Supra, note 4, at para. 76.  

37
 Dictionaries define “extenuating” as “making forgivable” or “showing reasons why a wrong or illegal act or a bad 

situation should be judged less seriously or excused.” The word “extenuating” is about “excusing or justifying one’s 

action” and not merely providing an explanation.  

38
 Supra, note 4, at para. 96. 

39
 See also the client advisory publications of leading employment law firms including those of the firm that is the 

defendant’s co-counsel in this very case: (i) Broad, “Overtime Class Actions,” (2008) (Hicks Morley Hamilton 

Stewart Storie LLP): “Very generally stated, where an employee undertakes activities for the benefit of the 

employer, it will usually be found to be work and compensable. Lack of authorization to perform the services in 

question is not usually a defence to a claim for unpaid overtime pay; rather, it is a human resources issue to be 

managed by the employer;” and (ii) Meehan and Mihailovich, “What is Work?” (2008) (Hicks Morley Hamilton 

Stewart Storie LLP): “Finally, it is important to know that work performed contrary to an express requirement that 

an employee obtain advance approval for overtime is nonetheless considered work for which the employee is 

entitled to be paid.”  
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approval nor “post-approval in extenuating circumstances” are preconditions for payment 

– that overtime must and will be paid whenever overtime hours were required or 

permitted, full stop.  

[52] Common issue 2. Did the Defendant have a duty (in contract or otherwise) to 

accurately record and maintain a record of all hours worked by Class Members to ensure 

that Class Members were appropriately compensated for same?  

            Answer: Yes. 

[53] Here again there is no dispute about the first question. The defendant bank agrees 

that it had a statutory duty (incorporated as an implied term in the employment contract) 

to accurately record and maintain a record of all hours worked by class members to 

ensure that class members were appropriately compensated.  

           Did the defendant breach this duty? 

           Answer: Yes.   

[54] Despite the defendant’s submissions to the contrary, I have no difficulty finding 

on the evidence before me that actual hours of work were not recorded. This was a 

system-wide, indeed systemic deficiency, that contravened the Code.
40

    

[55] The defendant bank expected and directed class members to write down their 

actual hours only on an “exceptional basis… when they sought to be paid for hours 

worked beyond their regularly scheduled hours.” The timesheet that the bank says was 

used for seeking post-approval expressly repeats the pre-approval requirement. To 

reiterate, system-wide policies told class members that overtime work would not be 

compensated unless it was pre-approved (or post-approved in extenuating circumstances 

after 2006). Hours worked that were otherwise permitted (not prevented) were not 

recorded and not compensated.  

[56] In 2003, the bank implemented human resources software known as PeopleSoft, a 

customizable software that had the capability to track compensable hours. 

Notwithstanding this capability, the bank failed to systematically record the actual hours 

worked by class members or lieu time they may have taken. A June 2006 bank document 

entitled “Overtime Monitoring Reports” included the following admissions: 
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How do I know if an employee worked overtime? 

Currently, we are not able to determine if an employee worked overtime 

because we do not track hours worked on a daily basis. … 

How do I know if I paid the correct amount in overtime pay? 

If there is not a report that can accurately determine the number of hours 

worked per day and per week, it would be impossible to know from a reporting 

perspective, if the correct overtime amount was paid. 

How do I track lieu day entitlement? 

Currently, there is not a function in Peoplesoft that allows a manager to track 

overtime hours worked but not paid.
 
 

[57] A July 2006 bank document entitled “Overtime Policy Canada - Compliance 

Monitoring” said this: 

Because managers do not track actual hours worked each day in PeopleSoft, but only 

enter overtime hours to make a compensation transaction, we are not able to report 

on whether or not any employees have worked overtime hours but not received 

overtime compensation for those hours. 

 

[58] In a Compliance Monitoring document in 2006, the defendant bank acknowledged 

that it was not able to report on whether any employees have worked uncompensated 

overtime because “currently, time worked is not recorded except for the purpose of 

payment of overtime for salaried employees”. (My emphasis). 

[59] While actual hours may have been recorded for some employees at some branches 

on some occasions, there was no system to ensure this was done consistently across all 

branches. In the vast majority of cases, the only hours recorded were the regular hours 

and the approved overtime hours. I agree with the plaintiff that this was a breach of 

CIBC’s duty to the class to ensure all their hours of work were recorded (and all overtime 

that was required or permitted was compensated). 

[60] Common issue 3. If the answer to common issues 1(a) or 2(a) is “yes”, and to the 

extent found necessary by the common issues trial judge, did the defendant thereby 

require or permit all uncompensated hours of the class members? 

Answer: Yes.  
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[61] Common issue 3 is essential because, as the Court of Appeal noted in Fulawka v. 

Bank of Nova Scotia,
41

  a parallel bank overtime case, it provides “the final component 

for establishing potential liability to all class members.”
42

 As the Court explained: 

“Unless class members were required or permitted to perform overtime work, the 

defendant would not have had a duty to compensate them for such work.”
43

  

[62] In my opinion, common issue 3 asks two questions: One, has the plaintiff 

established that at least some of the class members worked uncompensated overtime 

hours? And two, has the plaintiff established that it is more likely than not that these 

hours of uncompensated overtime work were permitted or not prevented by the defendant 

bank? I am satisfied on the evidence that the answer to both questions is “yes.” I will 

explain my reasoning. 

(1) Some of the class members worked uncompensated overtime  

[63] There is an abundance of evidence that supports this first finding: that some of the 

class members worked uncompensated overtime. I begin with the comments of the Court 

of Appeal and the affidavits filed by the plaintiff. 

[64] The Court of Appeal noted the “evidence from CIBC witnesses that the nature of 

the work performed by front-line employees can make it difficult to obtain pre-approval 

of overtime.”
44

 The Court of Appeal also referred to the affidavits filed by the plaintiff 

that were summarized as follows:  

According to Ms. Fresco and the others who filed affidavits in support of the 

Claim, while overtime is expected and often worked, its compensation is 

discouraged. Pre-approval is hard to get, especially on a regular basis. 

Employees are not encouraged to record all the hours that they worked. 

Employees are discouraged from filling in time sheets that record overtime that 

has not been pre-approved. Performance assessments and reviews discourage 

the claiming of and payment of overtime. Willingness to work overtime is 

regarded as a positive factor in performance appraisals and employees are afraid 

to claim overtime for fear that this will impact adversely on their employment 
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 Fulawka v Bank of Nova Scotia, 2012 ONCA 443. 

42
 Ibid., at para. 131. 

43
 Ibid., at para. 130. 

44
 Supra, note 4, at para. 95. 
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and/or advancement at CIBC. Therefore, while overtime is worked on a regular 

basis, employees rarely request payment for that overtime.
45

 

[65] The Court of Appeal also referred to the affidavit from Mark Hutchinson, a former 

CIBC branch manager: 

Given that the overtime that arises cannot often be predicted, the requirement of 

the official policy of "pre-authorization" for overtime is unrealistic, and in most 

circumstances unworkable. It simply provides Managers and upper management 

with an excuse for refusing to pay overtime since prior authorization is not often 

sought, let alone granted. Furthermore, the overtime policy (which I only saw 

relatively recently …) provides that, for overtime to be paid, extenuating 

circumstances must exist where advance approval was not obtained. My 

experience was that the vast majority of overtime worked by me prior to 

becoming a manager, and by my employees once I became a manager, were not 

worked in extenuating circumstances.
46

 

[66] The points made in these affidavits were also made over the 16-year class period 

by hundreds of class members in their responses to the bank’s annual employee surveys.  

The survey did not ask specifically about overtime but concluded with an open-ended 

section that invited “other” comments. Some of the employees took this opportunity to 

make pointed comments about unpaid overtime. I have reviewed dozens of the “open 

prompt” responses that commented on unpaid overtime. The following half-dozen 

examples provide a fair representation: 

 (2001) “CIBC SUCCEEDS AS A COMPANY BY EXPLOITING ITS 

EMPLOYEES. WE WORK OVERTIME AND DON'T GET PAID FOR IT, 

NOR DO WE GET TIME OFF IN LIU (sic) OF. FTE HOURS WERE CUT 

AND YET THE AMOUNT OF WORK HAS NOT CHANGED. CIBC CAN 

START BY PAYING ITS EMPLOYEES FOR ALL THE HOURS THEY 

WORK. CIBC SHOULD ALSO COACH THEIR BRANCH MANAGERS TO 

LEAD BY EXAMPLE.”  

 

 (2005) “As a whole, I actually do like my job … [but] ... time to wake up and 

smell the coffee .... I put in on average 50 hours a week, do not get compensated 

for my overtime, nor am I able to take time off in lieu; and the work just keeps 

piling on. If I hear "it will only take about 2 minutes" one more time I am sure I 

will scream. If I speak to my Manager about this, his response is neither helpful 

or caring, and ''this organization expects you to put in overtime on your own 
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time. That is the way they have structured the system. Please re-structure the 

system …” 

 

 (2007) “Less staffing and more duties are putting more stress on employees as 

overtime is being worked and not being paid for or compensated for.” 

 

 (2008) “Overtime is not being paid unless approved. Some situations do not 

allow you to get approval beforehand. CIBC says they will pay overtime or lieu 

time but the manager will not approve any overtime. Too much work for the 

time allotted to do it. Expectations not realistic.”
 
 

 

 (2008) “What is happening is that no one can get pre-approval for overtime and 

has to work is anyway, so CIBC is getting free labour out of a vast majority of 

their employees…” 

 

 (2009) “[…] overtime is a daily issue for most of us, yet there seems to be no 

way to get it "authorized". Even working into evening with the IS is considered 

'the cost of doing business’ and does not get approval. We need a better 

understanding. In my branch (and several others) we are very short staffed & we 

have been in the position to work late and miss lunch hrs daily. The overtime far 

exceeds a 7.5hr day, but to get anything back is impossible. […]” 

 

[67] It is true that only a small percentage of the thousands of surveyed employees took 

the time to record their complaints about unpaid overtime. It is also true that some of 

surveyed employees were not class members, being employees in foreign branches. 

Nonetheless, it is fair and reasonable to conclude that most and at least some of these 

respondents were class members working in branches scattered across the country. There 

is no evidence to suggest otherwise: that the hundreds of complaints about unpaid 

overtime came from only one province or one area of the country; or that they were the 

product of employees’ collusion or conspiracy. These open-prompt complaints provide 

clear evidence that at least some of the class members worked uncompensated overtime.  

[68] The defendant submits that none of this employee survey evidence is admissible 

because it is anonymous, unreliable hearsay. I do not understand this submission. The 

bank is asking the court to reject internal employee survey data that the bank itself 

requested and found to be reliable and useful. For example, Ms. Speal, a senior HR 

manager, gave evidence that: 

                   Managers and business leaders use the feedback gleaned from the employee 

survey, including responses to the open-ended prompt, as applicable, to inform 

people-related decisions and actions that will result in a better experience for 

our employees.   
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[69] In a letter to CIBC employees in 2009, the defendant bank’s CEO encouraged 

employees to participate in the 2009 Employee Survey and went on to underscore the 

importance and reliability of “past surveys”: 

The annual survey is one of our most objective and consistent means of 

obtaining feedback from employees across the organization about what they are 

experiencing and how they view CIBC at the corporate and business levels and 

within their own teams …Your feedback in past surveys has given us insight 

into your work experience so that we can continue our efforts to create an 

environment where all employees can excel … 

[70] Further, in these motions, the defendant’s own witnesses relied on the survey 

comments calling them “[t]he systemic data we do have.”
47

 In other words, the bank itself 

viewed the annual employee surveys as providing “systemic data.” It was presented to the 

court as systemic data. In my view, it is too late for the defendant to turn on itself and 

suggest otherwise. 

[71] It is also important to note that the employee surveys discussed herein were not 

external public opinion surveys but internal employee surveys. However, even public 

opinion surveys have been found to be admissible “provided the survey is both reliable 

… and valid (in the sense that the right questions have been put to the right pool of 

respondents in the right way …)”.
48

 Put bluntly, the hundreds of comments about 

overtime that were made in the open-prompt section cannot be completely dismissed as 

unreliable or invalid. Many of them, and at the very least some of them, are germane and 

probative. 

[72] I hasten to add that if I am wrong in this analysis and the employee survey 

comments in question are somehow inadmissible on these motions, I still find on the 

evidence before me that some class members worked uncompensated overtime. I refer to 

the evidence in three CIBC documents: (i) the 1999 Open Forum Survey; (ii) the 2007 

Workplace Effectiveness Project; and (iii) the 2007 “theme” reports.  

                                                 

 

47
 For example, Mr. Silverthorn relied on the survey results to show a relatively “low” complaint volume: “The 

systemic data that we do have, from subsequent surveys, indicates that the percentage of employees mentioning 

‘overtime’ is consistently very low.” In other words, CIBC agreed that this was systemic data. It was presented to 

the court as systemic data. The plaintiff submits that it does not lie in CIBC’s mouth to now argue that the data 

should be excluded as inadmissible. I agree with the plaintiff.  

48
 Mattel Inc. v. 3894207 Canada Inc., 2006 SCC 22, at para. 45. 
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[73] The 1999 Open Forum Survey is
 
an internal bank document that was created 

by or for the defendant bank (the bank did not assist on this point). Note the 

“observations” and the comments attributed to the employees and business units: 

                    OBSERVATIONS 

Non-compliance: it is recognized, both by employees and business units, that 

overtime is not always being paid for. 

Examples of employee’s comments regarding overtime include: 

     Overtime is never paid and taking time off because of overtime is strongly 

discouraged. 

     Respect for people is at an all-time low. The amount of unpaid overtime is 

unacceptable. 

     The subject of overtime is avoided in the Open Forum Questionnaire. It 

always has been. As a major concern among employees, it should be 

included. 

      Staff are expected to work overtime but are told they will not be paid. Up 

to grade 5 should be paid overtime. 

 

During our review, comments received from various business units regarding 

overtime include: 

   Have never had any budget to pay overtime … since the branches are cut to 

a bare minimum of staff, it is becoming increasingly difficult to 

accommodate time off in lieu. 

   General practice is no overtime in payment, lieu days are granted but not 

necessarily equal compensation for the overtime hours worked. 

 

[74] In June 2007, after the rollout of its 2006 overtime policy, the defendant bank 

prepared a report based on visits to 85 branches entitled “Workplace Effectiveness 

Project.” Here are some examples of the comments that were made by the employees: 

 OT not paid for additional hours; afraid of losing job. 

 Scheduled to 4:30 but the vault is open and you can't leave; if you leave, 

you're not a team player; never paid for OT; half hour since February 2005. 

 Not paid for time to balance. 

 No such thing as OT unless they ask you to stay.  

 

[75] The three 2007 “theme reports” that were prepared for the bank by an outside 

survey specialist (who tabulated the annual survey data and distilled the “themes”) were 

the subject of an unsuccessful privilege motion that I decided last year.49 The 2007 theme 
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 Fresco v. CIBC, 2019 ONSC 3309. 
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documents identified and reported the following themes: 

Employees feel overworked and undervalued … Employees feel they put in too 

many hours and then are not recognized or compensated for it … Concerns are 

expressed regarding the lawsuit on lack of payment for overtime.
50

  

[76] Here again the defendant bank tried to argue “inadmissible hearsay” even though 

the survey specialist was retained by the bank, the theme reports were requested by the 

bank’s “business leaders” and were delivered by HR to “the leadership of Retail 

Markets.”
51

 The defendant bank itself requested and relied on these documents. The 

“inadmissible hearsay” characterization is misguided and does not succeed. 

[77] In short, as set out above, there is an abundance of evidence that some of the class 

members worked uncompensated overtime. 

(2) The defendant permitted all uncompensated hours of the class members 

[78] The Court of Appeal stated that this common issue should be answered in the 

affirmative if this court “find[s] there is an evidentiary basis that could support a 

conclusion that all uncompensated overtime hours were required or permitted by 

CIBC.”
52

 

[79]  I find there is an evidentiary basis that could support a conclusion that all 

uncompensated hours were required or permitted by the defendant bank. More 

specifically, I find for the five reasons set out below (and in combination) that the 

defendant bank must be found, on balance, to have permitted all uncompensated overtime 

hours of the class members. 

 The bank’s overtime policies contravened s. 174 of the Code. 

[80] As I have already found, both the 1993 Policy and the 2006 Policy violated the 

minimum requirements set out in s. 174 of the federal labour code.  

 The bank’s failure to record actual hours “worked each day” 

contravened the Canada Labour Standards Regulations. 

                                                 

 

50
 Ibid., at para. 9. 

51
 Ibid., at para. 33. 

52
 Supra, note 4, at para. 105. 
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[81] I have also found that the defendant bank failed to record actual hours worked in 

violation of the Code’s regulations. This resulted in inaccurate payroll records which in 

turn made it impossible for all employees to be compensated in accordance with the 

Code. Case law tells us that the failure to keep track of hours worked by employees 

“effectively permits” employees to work overtime.
53

 

 The bank delegated the responsibility for the interpretation and 

enforcement of its overtime policy to more than 1000 branch managers 

without any guidance or direction. 

[82] The evidence shows that the defendant bank delegated the interpretation and 

enforcement of its overtime policy to its more than 1000 branch managers and did so 

without providing any guidance or direction. There is no evidence of any direction issued 

to the managers at any time during the class period that all overtime hours that were 

required or permitted were to be recorded. And, further, as John Silverthorn, the bank’s 

senior HR officer confirmed: “there was no directive or instructions given to managers or 

even guidance given to managers about how they can go about not permitting or 

preventing unwanted hours.”
54

 Case law tells us that a policy prohibiting overtime work 

in the absence of a plan for recording and controlling hours worked is “meaningless.”
55

   

 The bank knew or should have known that some employees were working 

unpaid overtime 

[83] An employer is liable for “permitting” overtime hours if it knew or should have 

known that overtime hours were being worked and failed to take steps to prevent the 

work. Here, there is compelling evidence of actual or constructive knowledge – I refer, at 

minimum, to the internal bank reports and theme documents reviewed above. Over the 16 

years of the class period, the defendant bank knew or should have known that some 

employees were not being compensated for overtime work and many others were at least 

exposed to this risk.  

 

                                                 

 

53
 Misty Blue Transport, supra, note 11, at para. 30. 

54
 When asked on cross-examination whether there was any “directive or instructions given to managers or even 

guidance given to managers about how they can go about not permitting or preventing unwanted hours,” Mr. 

Silverthorn answered, “Not that I’m aware of.” 

55
 Ruckaber, supra, note 11, at para. 36. 
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 The bank simply “looked the other way” 

[84] The evidence shows that year after year, hundreds of class members complained 

that they were working unpaid overtime. The defendant bank had repeated notice that its 

“delegation” model was not working and did nothing in response. If an employer is told 

of the existence of numerous complaints about unpaid overtime, does nothing in 

response, and simply “looks the other way,” the employer is effectively permitting the 

employees to work overtime.
56

 A failure to pay attention to complaints about unpaid 

overtime “effectively permits” employees to work overtime pursuant to the Code.
57

 

[85] I therefore find, for the five reasons just stated, and in combination, that the 

defendant bank must be found to have permitted (or not prevented) all uncompensated 

overtime hours of the class members. I answer common issue 3 in the affirmative. 

[86] Common issue 4. What are the relevant terms (express or implied or otherwise) of 

the Class Members' contracts of employment with the Defendant respecting: (a) Regular 

and overtime hours of work? (b) Recording of the hours worked by Class Members? (c) 

Paid breaks? And (d) Payment of hours worked by Class Members? 

Answer: The relevant terms of the class members’ contracts of employment 

respecting the matters listed are the provisions of the defendant’s overtime policies 

and the requirements of the Code. Discussed above at paras. 37 and 53. 

[87] Common issue 5: Did the Defendant breach any of the foregoing contractual 

terms? 

Answer: Yes. The defendant breached the implied contractual terms that 

incorporated the provisions of the Code regarding the recording of hours of work 

and the payment of overtime. Discussed above at paras. 38 to 51 and 54 to 59. 

[88] One final matter: good faith. The plaintiff has alleged that in addition to 

breaching the provisions of the Code, the defendant bank also breached its legal duty to 

perform its contractual obligations in good faith. I am not persuaded by this submission.  

                                                 

 

56
 Island Express, supra, note 11, at para. 15. 

57
 Misty Blue Transport, supra, note 11, at para. 26. 
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[89] As the Supreme Court noted in Bhasin v. Hrynew,
58

 “good faith” is about honest 

contractual performance
59

 which means that “parties must not lie or otherwise knowingly 

mislead each other about matters directly linked to the performance of the contract.”
60

 

This is a standard that in my view has not been met on the evidence before me.  

[90]  I can find on the evidence that CIBC was careless and indifferent, indeed 

negligent, about its obligation to comply with the requirements of the Code. I can also 

find that the bank should have known better. It is a multi-billion-dollar financial 

institution with an able legal staff that can easily advise on the requirements of federal 

labour law. For some reason this didn’t happen. The bank dropped the ball, to be sure. 

But I cannot find on the evidence before me that the defendant bank lied or knowingly 

misled its employees about the legality of its overtime policies. The “breach of good 

faith” allegation does not succeed. 

Conclusion  

[91] The defendant bank breached the overtime obligations prescribed by federal 

labour law. Rather than implementing a system to pay for all hours required or permitted 

(and to track actual hours worked so that this could be achieved), the bank failed to 

record actual hours worked and made overtime compensation contingent primarily on 

pre-approval. I have found on the record before me that some class members worked 

overtime hours that were not recorded and were not compensated in accordance with the 

requirements of the Code. I have also found, for the reasons set out above, that the 

defendant bank must be found to have permitted (or not prevented) all uncompensated 

overtime hours of the class members. 

[92] The bank’s unlawful overtime policies and hours-of-work recording practices 

were systemic or institutional impediments.
61

 That is, they were system-wide in nature 

and they impeded class member overtime claims that were otherwise compensable under 

the Code.  

                                                 

 

58
 Bhasin v. Hrynew, 2014 SCC 71. 

59
 Ibid., at para. 33. 

60
 Ibid., at para. 73. 

61
 As noted in Baroch v Canada Cartage, 2015 ONSC 40 at para. 31: “The absence of a written class-wide policy or 

practice can also amount to some evidence of a systemic impediment.” In Fulawka v. Bank of Nova Scotia, [2010] 

O.J. No. 716 (S.C.J.) at para. 143, this court found that the absence of a class-wide system to record overtime hours 

was a “systemic impediment to the ability of every Class Member to prove that he or she worked overtime and how 

much overtime he or she worked.” 
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[93] The plaintiff has established liability.  

[94] The appropriate remedies, including damages, will be addressed in the second part 

of this decision when I consider common issues 6 to 8 and the related question of 

aggregate damages. Common issues 6 and 7 may provide the plaintiff with some 

challenges, including limitation periods, calculation of loss, and the logistics of class 

member distribution. But, as I have already noted, these issues will be addressed in a 

further hearing. 

Disposition 

[95] Common issues 1 to 5 are answered in favour of the plaintiff.  

[96] Counsel are invited to contact me to schedule argument on the remaining common 

issues 6 to 8, the aggregate damages question and any related matters. Costs are deferred 

to the completion of the remedies and damages portion. 

[97] I am obliged to counsel on both sides for the high quality of their advocacy and 

their overall assistance.
62

 

 

 

 
                                                                                             Justice Edward P. Belobaba 

 

 

 

Date: March 30, 2020 

                                                 

 

62
 With one caveat – the length of the written submissions. Counsel for both sides ignored the requirement for 

judicial pre-approval and unilaterally filed mega-length factums: the plaintiff filed a 78-page factum and the 

defendant CIBC filed a 157-page factum with another 169 pages in single-spaced appendices. The parties’ reply and 

sur-reply factums added another 64 pages in written submissions. In total, about 470 pages. Rather than requiring 

counsel to resubmit rule-compliant material and thus delaying the hearing, I allowed the mega-length factums but 

then took two days out of court to read and review the detailed submissions and related evidentiary material. The 

one advantage of the mega-length factums, as it turned out, was that counsel were able to complete the in-court 

portion in less than a day.  
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Appendix 

Certified Common Issues 

          The Defendant's Overtime Policies and Recording of Hours Worked 

1. Did the Defendant have a duty (in contract or otherwise) to prevent Class 

Members from working, or a duty not to permit or not to encourage Class 

Members to work, overtime hours for which they were not properly compensated 

or for which the Defendant would not pay? 

 

a. If "yes", did the Defendant breach that duty? 

 

2. Did the Defendant have a duty (in contract or otherwise) to accurately record and 

maintain a record of all hours worked by Class Members to ensure that Class 

Members were appropriately compensated for same? 

 

a. If "yes", did the Defendant breach that duty? 

 

3. If the answer to common issues 1(a) or 2(a) is “yes”, and to the extent found 

necessary by the common issues trial judge, did the Defendant thereby require or 

permit all uncompensated hours of the class members? 

 

Breach of Contract 

4. What are the relevant terms (express or implied or otherwise) of the Class 

Members' contracts of employment with the Defendant respecting: 

 

a. Regular and overtime hours of work? 

b. Recording of the hours worked by Class Members? 

c. Paid breaks? 

d. Payment of hours worked by Class Members? 

 

5. Did the Defendant breach any of the foregoing contractual terms? 

 

*** 

            Common Issues 6 to 8 have been deferred to a further hearing: 

            Unjust Enrichment 

6. Was the Defendant enriched by failing to pay Class Members appropriately for all 

their hours worked? If "yes", 

a. Did the class suffer a corresponding deprivation? 

b. Was there no juristic reason for the enrichment? 
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Remedy & Damages 

7. If the answer to any of common issues 1, 2, 3, 5 or 6 is "yes", what remedies are 

Class Members entitled to? 

 

8. If the answer to any of common issues 1, 2, 3, 5 or 6 is "yes", is the Class entitled 

to an award of aggravated, exemplary or punitive damages based upon the 

Defendant's conduct? If "yes", 

i.  Can these damages award be determined on an aggregate basis? 

ii.  What is the appropriate method or procedure for distributing any 

aggregate aggravated, exemplary or punitive damages to Class 

Members? 

 

 

*** 
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LAIDLAW J.A.

1   This is an appeal by the defendant from the judgment of His Honour Judge McDonagh pronounced in the 
County Court of the County of York, on the 27th day of November, 1956, whereby it was ordered that the plaintiff 
recover from the defendant the sum of $1,134.31 together with costs of the action. A counterclaim was dismissed 
with costs on the scale of the Division Court.

2  The plaintiff was employed by the defendant as a salesman for various periods of time commencing in January 
1950 and ending in April 1953. He was re-employed by the defendant by an oral agreement, to commence a new 
period of employment on November 4th, 1953. It was a term of that oral agreement that the plaintiff would receive 
2% on the sales made by him of tobacco, 2 1/2% on confectionery and 3% on sundries. There was no definite term 
of employment.

3  Subsequent to the oral agreement made between the parties an agreement in writing was made between them 
under date 11th day of December, 1953. That agreement contains the following provisions, inter alia:

That the employer shall pay to the employee during the term of employment, a commission equal to 2% 
upon the net sales of the employee on behalf of the said employer; ... that in the event of termination of 
employment for any cause whatsoever, the employee for a period of one year next ensuing the date of 
termination shall not be employed, concerned with or take part in, either directly or indirectly, any firm or 
company which deals with wholesale tobacco or confectioneries or carries on business in the Town of 
Newmarket or within a radius of 35 miles from the Town of Newmarket; ... that the employee shall pay to 
the employer the sum of $50.00 by way of liquidated damages for any breach of the last mentioned 
covenant or stipulation and a like sum for every day during which such breach continues; ... that the 
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employment may be terminated without cause by either party to the agreement upon giving to the other 
party two weeks notice in writing to end with Friday of any week or at the option of the employer payment 
by the employer to the employee of two weeks wages in lieu of notice; that waiver of a breach of any 
provision of the contract shall not constitute a waiver of any other breach or of such provision.

I pause to make certain observations, respecting the written agreement.

4  First, the provision therein that the employer shall pay to the employee 2% commission upon the net sales of the 
employee does not correctly express the agreement between the parties. Counsel in this Court agreed that it was 
the understanding between the appellant and the respondent that the rate of commission payable by the appellant 
to the respondent was to be 2% on sales of tobacco, 2 1/2% on confectionery and 3% on sundries, as hereinbefore 
stated and that such percentages were to be applied to the gross sales of the respondent.

5  Second, the employment of the respondent was never terminated pursuant to the provisions therein.

6  Third, there is no right of the appellant expressed therein, nor was there any such right in the oral agreement, 
between the parties to make any deductions from the amount of commission payable to the respondent for any 
purpose or reason whatsoever.

7  Four, there is no provision therein and it was not a term or condition of the oral agreement between the parties, 
that the respondent would assume any responsibility or liability for any account or amount not paid by a customer to 
the appellant for goods sold to him by the respondent.

8  During the year 1954, Mr. Peter Gorman, President of the appellant Company, was concerned about the state of 
customers' delinquent accounts. He brought that matter to the attention of the salesmen from time to time at weekly 
meetings. In the last of such meetings for the month of August, 1954, he notified the salesmen, including the 
respondent, that he was setting up a reserve for bad debts and that 10% would be deducted from their 
commissions. Commencing in September and continuing until January 7th, 1956, when the respondent left the 
employ of the appellant, 10% was deducted at the end of each month from the previous months' commissions 
payable to the respondent. The purpose of that deduction, as stated by Mr. Gorman, was to "build up an account as 
a reserve account for accounts in the ledger". The total sum deducted by the appellant from the commissions 
payable to the respondent was $1,134.11. The appellant maintained that it had the right to charge the respondent 
the sum of $1,218.60 by reason of uncollectable accounts and that a balance of $84.49 is owing by the respondent 
to the plaintiff. A counterclaim for that amount was made by the appellant.

9  The learned trial Judge made basic findings of fact upon which the rights of the parties depend. I quote the all 
important finding made in these words - "I am satisfied that the plaintiff Hill did not at anytime accept the procedure 
adopted by the employer for a deduction of 10% to set up a reserve for bad debts. The parties were never together 
in this regard". Later in his reasons for Judgment "I am satisfied that Hill never did accept the deduction as being 
part of the terms of his employment." The learned Judge stated correctly that "the matter of credibility must come 
into this case." He said "Mr. Gorman's evidence was not given in any manner which would impress the Court. His 
answers were, in many cases, entirely unsatisfactory and I feel there was a deliberate attempt to mislead the 
Court."

10  There is ample evidence to support the findings of fact made by the learned trial Judge. I quote parts of the 
evidence of the respondent, accepted by the learned Judge as credible. The following refers to the monthly 
deduction of 10% from the total commissions:

 

"Q. And was there any agreement with you and the company that they could do this?
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 A. No Sir."

...

"Q. Did you agree to that?

 A. No I didn't.

 B. Did you ask for it at anytime?

 C. Yes I did.

 D. Well on how many occasions?

 E. Well I complained repeatedly, every month, everytime it was off my commissions cheque, I always 
complained about it, there was never anything done."

...

 

"Q. And also the defendant says that the terms of your employment with the defendant was the 
defendant would deduct 10% each month from your commission to be set up as a reserve against 
any account which would be charged back to you. What do you say as to that?

 A. I wasn't agreeable to it Sir, but he certainly took it."

...

 

"Q. When it was deducted, did you complain to Mr. Gorman?

 A. I couldn't say truthfully that month, but I complained bitterly every month" (that month appears from the 
evidence to be the month of October 1954 when the first deduction was made.)

I refer also to the evidence given by Mr. Gorman, in his examination in chief:

 

"Q. Did Mr. Hill complain to you about this deduction of ten percent?

 A. Yes, sir, several times."

This question and answer appears in cross-examination -

 

"Q. Then you made the remark that Mr. Hill was the biggest complainer about this arrangement.

 A. Yes Sir."

Further, I quote -
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"Q. And you yourself took it upon yourself to take this money from their commissions because you 
had the control and power over that money; isn't that right?

 A. This was the policy of the firm.

...

 Q. You had the control and power over that money and you took it off.

 R. I was directed by my directors to do so.

 S. I am not asking you what you were directed to do, you did it?

 T. Yes."

11  Counsel for the appellant put much weight on the following portion of the cross-examination of the respondent.

"Q. So you did accept?

 A. I had to accept."

That evidence must not be read out of its context. It must be read with a passage immediately preceding the 
answer made by him.

 

"Q. This is what puzzles me, after Mr. Gorman started deducting ten percent from your commission in 
1954, why would you continue to work until 1956, if you were not agreeing to it?

 A. If you notice, in Exhibit one, the contract says I cannot quit and go in competition and sell any 
merchandise Mr. Gorman sells for a period of a year, within a radius of thirty-five miles, and I had been 
selling tobacco for six years, and that is all I knew. I was waiting for an opportunity to get another job.

 B. You were waiting for an opportunity, so, you were accepting the terms of pay Mr. Gorman offered?

 C. I accepted, because I couldn't quit.

 D. You had no alternative but to accept?

 E. Yes."

The answer that the respondent had to accept the deduction made by the appellant as a term of employment must 
be read also with the evidence given by the respondent that he continuously objected to the deductions made by 
the appellant from the commissions.

12  The right of the appellant to withhold and retain any amount from the commission payable by it to the 
respondent depends upon an agreement on the part of the respondent authorizing the appellant to do so. Such an 
agreement can be expressed or may be implied. There was no express agreement on the part of the respondent. 
The single question arising in this case is whether or not such an agreement should be implied in the circumstances 
and in particular by reason of the fact that the respondent remained in the employ of the appellant and accepted the 
amount of the commissions payable to him less the deductions made by the appellant during a considerable period 
after Mr. Gorman, the President of the appellant Company, gave notice in August, 1954, that such deductions 
would thereafter be made.
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13  The learned Judge refused to find that there was such an agreement. On the contrary he made a finding of fact 
in the clearest possible language.- "That Hill never did accept the deduction as being part of the terms of his 
employment." There is no sufficient reason to interfere with that finding of fact. I refer to Watt or Thomas and 
Thomas (1947) A.C. at 484, and quote the headnote of that case which correctly expresses the opinion of the 
learned Law Lords:

" When a question of fact has been tried by a judge without a jury and it is not suggested that he has 
misdirected himself in law, an appellate court in reviewing the record of the evidence should attach the 
greatest weight to his opinion, because he saw and heard the witnesses, and should not disturb his 
judgment unless it is plainly unsound. The appellate court is, however, free to reverse his conclusions if the 
grounds given by him therefor are unsatisfactory by reason of material inconsistencies or inaccuracies or if 
it appears unmistakably from the evidence that in reaching them he has not taken proper advantage of 
having seen and heard the witnesses or has failed to appreciate the weight and bearing of circumstances 
admitted or proved."

The principles which should guide an appellate court in considering findings of fact of a trial Judge sitting without a 
jury are laid down by Lord Sumner in his opinion in the House of Lords in the "Hontestroom" v. "Sagaporack", 
(1927) A.C. 37 at 50.

"The material questions to my mind are: (1) Does it appear from the President's judgment that he made full 
judicial use of the opportunity given him by hearing the viva voce evidence? (2) Was there evidence before 
him, affecting the relative credibility of the witnesses, which would make the exercise of his critical faculties 
in judging the demeanour of the witnesses a useful and necessary operation? (3) Is there any glaring 
improbability about the story accepted, sufficient, in itself to constitute 'a governing fact, which in relation to 
others has created a wrong impression,' or any specific misunderstanding or disregard of a material fact, or 
any 'extreme and overwhelming pressure' that has had the same effect?"

I refer also to the opinion of Viscount Simonds in Benmax v. Austin Motor Co. Ltd. (1955) A.C. at p. 374. The 
principles laid down by Lord Sumner in the Hontestroom v. Sagaporack, have been affirmed in our Courts in Farrow 
v. Barki, (1955) 2 D.L.R. 657 at 658. S.C.R. 107 at 108, and in Teodor Semanczuk v. Semanczyk, (1955) S.C.R. 
658.

14  I have directed my mind to the principles as laid down in the cases to which I have referred and by application of 
them in this case, have reached the opinion that this Court cannot properly interfere with the finding of fact made by 
the learned trial Judge. It appears from his judgment that he made full judicial use of the opportunity given him by 
hearing the viva voce evidence. He made it plain that he did not accept the evidence given by Mr. Gorman as 
credible. There was no "glaring improbability" about the evidence accepted by the learned trial Judge. He did not 
fail "to appreciate the weight and bearing of (the) circumstances". It follows from the finding of fact made by the 
learned trial Judge that the plaintiff was entitled to recover from the defendant the amount of money withheld and 
retained by the defendant from the commissions payable to the plaintiff. Therefore, in my opinion, this appeal 
should be dismissed with costs.

LAIDLAW J.A.

GIBSON J.A.

15   This is an appeal from the judgment of His Honour Judge McDonagh in an action claiming for money retained 
by the appellant out of the "salary" earned by the respondent while in the employ of the appellant. The appellant 
counterclaimed for the sum of $84.49, the balance owing by the respondent on account of bad debts.
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16  The appellant is an incorporated company carrying on the business of selling tobacco and confectionery in the 
Town of Newmarket; the respondent was employed by the appellant as a salesman.

17  The respondent was first employed by the appellant as a salesman in January 1950, at a salary of $35.00 a 
week plus one percent of sales over $12,000, and continued in this employment until he severed his connection 
with the appellant early in 1952. Three months later he was re-engaged by the appellant at a remuneration based 
upon two percent on collections. It was explained by the respondent that he sold merchandise and the following 
week collected from the purchasers on account of such sales and became entitled to two percent of the sums 
collected. This arrangement continued until the respondent again left the appellant's service in April 1953.

18  On the 4th November, 1953, the respondent again entered the service of the appellant and states that under 
the revised conditions of his employment his remuneration was based on his gross sales at the rate of two percent 
on sales of tobacco, two and a half percent on sales of confectionery, and three percent on sundries. The 
respondent claims that he remained in the employment of the appellant under these conditions until he finally 
retired in January 1956.

19  By agreement between the parties dated 11th December, 1953, it was agreed in writing that the respondent 
would be entitled to a commission of two percent upon the net sales, as evidenced by the receipts of such sales, "it 
being expressly understood that net sales shall be defined as sales made by or credited to the employee which are 
paid for in cash, and shall not include unpaid accounts receivable, charge backs, or credits for goods without the 
express consent in writing of the employer."

20  Under the terms of the agreement, "such employment may be terminated without cause by either party hereto 
upon giving to the other party two weeks' notice in writing."

21  In spite of the terms of the above mentioned agreement, the respondent states that he continued to receive 
commissions based on the two, two and a half, and three percent of gross sales as agreed upon verbally in 
November 1953, although he admits that early in the year 1954 deductions of two percent had been made from his 
commissions on account of outstanding accounts.

22  In August 1954, the president of the appellant company called a meeting of salesmen, at which the respondent 
was present, and informed them that thereafter ten percent of the commissions earned by each salesman on gross 
sales would be withheld "until the accounts receivable get down to fourteen days." He explained that this was in 
order to provide a reserve for bad debts, for which the salesmen were to be entirely responsible.

23  The deductions of ten percent from the commissions commenced in October 1954, based on the September 
sales, and continued during the remainder of the respondent's period of employment which terminated in January 
1956.

24  The respondent states that, while he complained repeatedly to the appellant, he had no alternative but to 
accept, and stated in evidence: "I had to accept" and again: "I accepted because I couldn't quit." He explained that 
under his agreement with the appellant he had contracted not to go into competition with the appellant within a 
radius of thirty-five miles from Newmarket, for a period of one year.

25  At a later date, in the Spring of 1955 as a result of complaints from its salesmen, the appellant undertook to 
absorb one-third of the outstanding accounts, or bad debts, charging only two-thirds of such accounts against the 
agents' commissions which were being withheld.

26  The learned trial Judge in his reasons for judgment stated:

" I am satisfied that the plaintiff Hill did not at any time accept the procedure adopted by the employer for a 
deduction of ten percent to set up a reserve for bad debts. The parties were never together in this regard."
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And again he stated later:

" I am satisfied that Hill never did accept the deduction as being part of the terms of his employment."

Finally, the learned trial Judge stated:

" I am satisfied on the evidence, and find as a fact, that the terms of employment of the plaintiff were on the 
two, two and a half and three percent bases, and that there was no contract between the employer and the 
employee to deduct the ten percent for the reserve fund, and, in fact, the employer had no right so to do."

27  With the greatest respect for the learned trial Judge, I must disagree with his findings.

28  As has been shown, the respondent worked for the appellant on various plans for remuneration. At first he 
received a salary and commission on sales over $12,000. Later he received a commission only, based on two 
percent of the sums collected on his sales. At a still later date, from November 1953, he became entitled to, and 
received, a commission of two, two and a half and three percent on gross sales, although his written agreement of 
the 11th December, 1953, called for the payment of two percent upon the net sales of the employee. At the trial, 
both parties agreed that the terms of the written contract were not adhered to, and it appears to have been entered 
into by the parties for the purpose of providing the covenants that it contained rather than as a basis for the 
remuneration to be paid.

29  While it is clear from the evidence that under the final arrangement between the parties, the respondent was not 
entirely responsible for the collection of outstanding accounts, it is also clear that the appellant, after repeated 
warnings, had laid down and put into operation new terms of employment which his employees were at liberty to 
accept, or to reject and to resign. The respondent, in his own words, accepted these new conditions "because he 
had no alternative" and there can be no doubt that he remained in the employ of the appellant from September 
1954 until he resigned in January 1956 under the revised conditions prescribed by his employer.

30  Counsel for the respondent stated that he does not rely on the written contract of the 11th December, 1953, but 
relies upon the oral contract entered into in November 1953, as to the commissions to be paid, and denies that the 
respondent at any time consented to be responsible for bad debts arising out of his sales.

31  While the respondent admits that he was informed by the appellant that a hold-back of ten percent would be 
made until accounts receivable were reduced to fourteen days, he also states that while it was his duty "to collect 
as much as possible and bring it in", he was not responsible for the collection. In connection with the deductions 
being made by the appellant, he stated: "I wasn't agreeable to it, sir, but he certainly took it."

32  It is a well known principle that where there is a contract of employment, the conditions of the agreement cannot 
be varied without the consent, express or implied, of both parties. The appellant notified the respondent in August 
1953 as to its revised terms for remuneration and did not bring these revised terms into operation until October 
1953. It in effect terminated the previous agreement as to remuneration, with reasonable notice, and left it to the 
respondent to decide whether or not he would accept the new terms and remain in the appellant's service, or reject 
the terms and resign. The respondent, while he objected to the new conditions, accepted them under protest and 
continued in the appellant's service for a further period of sixteen months.

33  In the case of Carter v. Bell & Sons (Canada) Ltd. 1936 O.R. 290, at p. 297, it was stated by Middleton J.A.:

" In the case of master and servant there is implied in the contract of hiring an obligation to give reasonable 
notice of an intention to terminate the arrangement."

Later he states:
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" On the other hand there are cases of an agreement for the sale of goods upon commission, where the so-
called mercantile agent does not devote himself solely to the work of the agency, but relies upon his 
commission for his remuneration, and where the employer exercises no immediate control over the agent 
but leaves him to be his own master. In such cases it has always been held that the relationship of master 
and servant does not exist and the contract may be terminated by either party at will."

In the case of Rowsell v. Metropolitan Water Board, 1915, 84 L.J.K.B. 1896, it was stated by Lord Reading 
C.J. at p. 1874:

" In my opinion, upon the broader ground, and on which I prefer to base my decision, the case for the 
plaintiff fails in substance; and if he continues to serve, as he continued to serve, the Metropolitan Water 
Board after they have given him a proper notice to alter the terms of the contract of employment which they 
had taken over, he cannot afterwards bring an action for the wages which he has lost, and it follows, 
therefore, that his claim to be paid these extra wages from November 17th, 1906, until the present date, or 
until the date of the issue of the writ, must fail, and I must dismiss the action."

34  In this case the appellant terminated the contract with his agents by giving them reasonable notice of his 
intention so to do, and outlined to them his revised terms of remuneration. The commissions had not been based on 
net sales, but upon gross sales, and it was not entirely unreasonable that the appellant should refuse to continue 
the payment of commissions upon sales which were uncollectible, and to require his salesmen to bear a portion of 
the losses arising from such sales. While the respondent did not like the new arrangement and continually protested 
against it, yet on his own evidence he accepted it, albeit unwillingly, and he cannot now be held to have continued 
in his employment under the terms of his original contract.

35  It is admitted by the appellant that the sum of $1,134.11 was deducted from the respondent's commissions as a 
reserve against bad debts. The appellant also produced a list of outstanding accounts from sales made by the 
respondent amounting to $1,827.90, of which two-thirds, or, $1,218.60, has been charged against the respondent's 
account. During the trial the appellant also admitted that a collection agency had recently collected approximately 
$100.00 from the Modern Meat Market, which sum had been included on the list of outstanding accounts, which 
would more than offset the appellant's counterclaim, if the right to the counterclaim ever existed. There is no 
evidence that any agreement existed, or was contemplated, placing liability for bad debts upon the respondent over 
and above the amounts of commissions withheld.

36  The appeal must be allowed and the judgment at trial set aside and in place thereof judgment entered 
dismissing the plaintiff's claim, with costs upon the Supreme Court scale, and dismissing the defendant's 
counterclaim with costs upon the Division Court scale but without prejudice to the right of this respondent at any 
time to demand an accounting as to collections that may have been made by the appellant on account of the 
outstanding accounts which have been charged against the respondent's commissions.

J.K. MACKAY J.A.

37   This is an appeal from the judgment of His Honour Judge McDonagh, of the County Court of the County of 
York, dated the 27th day of November, 1956.

38  The plaintiff is a salesman in the employ of the defendant and was engaged by oral contract. In December, 
1953, the plaintiff and the defendant entered into a written contract. According to this written contract the plaintiff 
was to receive 2 percent on net sales. No time was fixed as to the length of his employment, but it was provided 
that the contract could be terminated by either party on two weeks' notice in writing. Clause 5 of the written contract 
provided that in the event of termination for any cause whatever the plaintiff would not engage in the sale of tobacco 
or confectioneries in the town of Newmarket, or within a radius of 35 miles thereof, for a period of one year.

39  The written agreement appears to have been ignored by the parties in respect of the matter of remuneration to 
the plaintiff for his services. It was agreed that the plaintiff was to receive a commission of 2 percent on tobacco 
sales, 2 1/2 percent on confectionery sales and 3 percent on sales of sundry articles, and that the commissions 
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were to be calculated on gross sales. It would seem, however, that the written contract was intended to apply 
subject to an oral variation as to remuneration.

40  It was the policy of the defendant Corporation to hold sales meetings every Friday. On a number of occasions 
Mr. Gorman, the President of the defendant Company, told his salesmen that unless they kept their receivables in 
line he would deduct unpaid accounts from their commissions. At a meeting held on the last Friday in August, 1954, 
Mr. Gorman announced that effective September 1st, 1954, the terms of the employment would be changed in the 
following respects: henceforth, if any account proved uncollectable the salesman responsible for that sale would be 
charged with two-thirds of the amount outstanding; that 10 percent of each salesman's gross commissions would 
be deducted in order to ensure payment of any such amount to the Company; and that these deductions would be 
made until the accounts receivable of each salesman "got down to 14 days".

41  In January, 1956, the plaintiff left the defendant Company's employment. As of that date the defendant had 
deducted $1,134.11 from the plaintiff's commissions. On January 7th, 1956, the plaintiff commenced action to 
recover this amount. The defendant by its defense alleged that accounts of the plaintiff in the amount of $1,827.90 
had proved uncollectable and that pursuant to the terms of employment as varied as of September 1st, 1954, the 
plaintiff was chargeable with two-thirds of this amount, being $1,218.60. Consequently the defendant 
counterclaimed for the balance of $84.49.

42  The learned trial Judge held that the defendant's contention was not maintainable, unless the plaintiff consented 
to the variation in the contract made September 1st, 1954. He then found as a fact that the plaintiff did not consent, 
and accordingly gave judgment for the plaintiff.

43  The defendant submits, as set forth in the statement of law and fact of his counsel, that "an employer has the 
right to alter conditions of work and ... that the respondent's action of continuing in his employment for 
approximately sixteen months following the alteration constitutes acceptance by the respondent of the working 
conditions as altered."

44  I am respectfully of opinion that it cannot be said, as a matter of law, that an employee accepts an attempted 
variation simply by the fact alone of continuing in his employment. Where an employer attempts to vary the 
contractual terms, the position of the employee is this: He may accept the variation expressly or impliedly in which 
case there is a new contract. He may refuse to accept it and if the employer persists in the attempted variation the 
employee may treat this persistence as a breach of contract and sue the employer for damages, or while refusing to 
accept it he may continue in his employment and if the employer permits him to discharge his obligations and the 
employee makes it plain that he is not accepting the variation, then the employee is entitled to insist on the original 
terms.

45  I cannot agree that an employer has any unilateral right to change a contract or that by attempting to make such 
a change he can force an employee to either accept it or quit.

46  If the plaintiff made it clear to Gorman that he did not agree to the change made in September, 1954, the proper 
course for the defendant to pursue was to terminate the contract by proper notice and to offer employment on the 
new terms. Until it was so terminated, the plaintiff was entitled to insist on performance of the original contract.

47  The learned trial Judge found as a fact that the plaintiff did not accept the purported variation. In my opinion 
there is ample evidence to support this finding. On Gorman's own evidence the plaintiff protested up to the day the 
plaintiff left his employment. On the evidence accepted by the learned trial Judge, I am unable to see how Gorman 
could be reasonably led to believe that the plaintiff ever intended to relinquish his rights under the old contract, and 
accept, however reluctantly, the alleged variation.

48  The appeal should be dismissed with costs.

49  The following cases have been reviewed, and are, in my opinion, helpful: Heyman v. Darwins Ltd., (1942) A.C. 
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356, 361; Howard v. Pickford Tool Co. Ltd., (1951) 1 K.B. 417; Petrie v. MacFisheries Ltd., (1939) 4 All E.R. 281 
and Slater v. Moncton Electricity and Gas Company Ltd., (1946) 19 M.P.R. 261.

J.K. MACKAY J.A.

End of Document
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complaining of noise and physical pollution from land-
ll owned and operated by city — Plaintiff bringing 
action against city as representative of some 30,000 other 
residents who live in vicinity of landll — Whether plain-
tiff meets certication requirements set out in provincial 
class action legislation — Class Proceedings Act, 1992, 
S.O. 1992, c. 6, s. 5(1).

The appellant complains of noise and physical pollu-
tion from a landfill owned and operated by the respond-
ent city.  He sought certification, under Ontario’s Class 
Proceedings Act, 1992, to represent some 30,000 people 
who live in the vicinity of the landfill.  The motions judge 
found that the appellant had satisfied each of the five 
certification requirements set out in s. 5 of the Act and 
ordered that the appellant be allowed to pursue his action 
as representative of the stated class.  The Divisional 
Court overturned the certification order on the grounds 
that the appellant had not stated an identifiable class 
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et
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Association, Association canadienne des 
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Référence neutre :  2001 CSC 68.

No du greffe :  27699.

2001:  13 juin;  2001 :  18 octobre.

Présents :  Le juge en chef McLachlin et les juges 
Gonthier, Iacobucci, Major, Bastarache, Binnie et 
Arbour.

EN APPEL DE LA COUR D’APPEL DE L’ONTARIO

Pratique — Recours collectifs — Certication — 
Plainte contre du bruit et de la pollution provenant d’une 
décharge municipale — Action intentée par le demandeur 
contre la ville à titre de représentant de 30 000 autres 
personnes vivant dans les environs de la décharge — Les 
demandeurs respectent-ils les conditions de certication 
établies dans la loi provinciale sur les recours collec-
tifs? — Loi de 1992 sur les recours collectifs, L.O. 1992, 
ch. 6, art. 5(1).

L’appelant se plaint du bruit et de la pollution physi-
que provenant d’une décharge que possède et exploite  
la ville intimée. En application de la Loi de 1992 sur les 
recours collectifs de l’Ontario, il demande la certifica-
tion d’un recours collectif où il représenterait quelque 
30 000 personnes habitant à proximité de la décharge.  
Le juge des requêtes conclut qu’il satisfait aux cinq con-
ditions de certification prévues à l’art. 5 de la Loi et 
autorise l’appelant par ordonnance à poursuivre l’action 
comme représentant du groupe défini.  La Cour division-
naire infirme l’ordonnance de certification, ayant conclu 
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and had not satisfied the commonality requirement.  The 
Court of Appeal dismissed the appellant’s appeal, agree-
ing with the Divisional Court that commonality had not 
been established.

Held:  The appeal should be dismissed.

The Class Proceedings Act, 1992 should be construed 
generously to give full effect to its benefits.  The Act was 
adopted to ensure that the courts had a procedural tool 
sufficiently refined to allow them to deal efficiently, and 
on a principled rather than ad hoc basis, with the increas-
ingly complicated cases of the modern era.

In this case there is an identifiable class within the 
meaning of s. 5(1)(b).  The appellant has defined the class 
by reference to objective criteria, and whether a given 
person is a member of the class can be determined with-
out reference to the merits of the action.  With respect 
to whether “the claims . . . of the class members raise 
common issues”, as required by s. 5(1)(c), the underlying 
question is whether allowing the suit to proceed as a rep-
resentative one will avoid duplication of fact-finding or 
legal analysis.  Thus an issue will be common only where 
its resolution is necessary to the resolution of each 
class member’s claim.  Further, an issue will not be 
“common” in the requisite sense unless the issue is a sub-
stantial ingredient of each of the class members’ claims.  
Here, if each of the class members has a claim against 
the respondent, some aspect of the issue of liability is 
common within the meaning of s. 5(1)(c).  The issue is 
whether there is a rational connection between the class 
as defined and the asserted common issues.  While the 
putative representative must show that the class is defined 
sufficiently narrowly, he or she need not show that every-
one in the class shares the same interest in the resolution 
of the asserted common issue. The appellant has met 
his evidentiary burden.  It is sufficiently clear that many 
individuals besides the appellant were concerned about 
noise and physical emissions from the landfill.  Moreover, 
while some areas within the geographical area specified 
by the class definition appear to have been the source of a 
disproportionate number of complaints, complaints were 
registered from many different areas within the specified 
boundaries.

A class proceeding would not be the preferable pro-
cedure for the resolution of the common issues, how-
ever, as required by s. 5(1)(d).  In the absence of 
legislative guidance, the preferability inquiry should 
be conducted through the lens of the three principal 
advantages of class actions:  judicial economy, access 

que l’appelant n’a pas établi l’existence d’un groupe 
identifiable et de questions communes.  La Cour d’appel 
partage l’avis de la Cour divisionnaire que l’existence 
de questions communes n’a pas été établie et déboute 
l’appelant.

Arrêt :  Le pourvoi est rejeté.

Il faut interpréter libéralement la Loi de 1992 sur les 
recours collectifs pour lui donner plein effet.  La Loi a 
été adoptée pour donner aux tribunaux un instrument de 
procédure bien adapté leur permettant de statuer efficace-
ment, en fonction de principes établis plutôt que cas par 
cas, sur les affaires de plus en plus complexes de l’époque 
actuelle.

En l’espèce, il existe un groupe identifiable au sens 
de l’al. 5(1)b). L’appelant a défini le groupe en recou-
rant à des critères objectifs et on peut déterminer si une 
personne est membre du groupe sans se référer au fond 
de l’action.  Sur la question de savoir si « les demandes 
[. . .] des membres du groupe soulèvent des questions 
communes », selon l’al. 5(1)c), la question sous-jacente 
est de savoir si le fait d’autoriser le recours collectif per-
mettra d’éviter la répétition de l’appréciation des faits 
ou de l’analyse juridique.  Par conséquent, une question 
n’est commune que lorsque sa résolution est nécessaire 
pour le règlement des demandes de chaque membre du 
groupe.  Par ailleurs, une question n’est « commune » 
au sens voulu que s’il s’agit d’un élément important des 
demandes de chaque membre du groupe.  En l’espèce, si 
chaque membre du groupe a une demande à faire valoir 
contre l’intimée, un aspect de la question de la responsa-
bilité est commun au sens de l’al. 5(1)c).  La question est 
de savoir s’il existe un lien rationnel entre le groupe tel 
qu’il est défini et les questions communes énoncées.  
S’il incombe au représentant proposé d’établir que le 
groupe est défini de manière suffisamment étroite, il 
n’est pas tenu de montrer que tous les membres du 
groupe partagent le même intérêt dans le règlement de 
la question commune énoncée.  L’appelant a apporté la 
preuve requise.  Il est suffisamment clair que de nom-
breuses autres personnes que l’appelant ont été préoccu-
pées par le bruit et les rejets physiques provenant de la 
décharge.  De plus, même si un nombre disproportionné 
de plaintes paraissent provenir de certaines parties du 
territoire décrit dans la définition du groupe, des habi-
tants de nombreux autres secteurs compris dans ce terri-
toire se sont plaints.

Toutefois, le recours collectif ne serait pas le meilleur 
moyen de régler les questions communes, comme l’exige 
l’al. 5(1)d).  En l’absence de paramètres établis par 
le législateur, la question du meilleur moyen est 
fonction des trois principaux avantages du recours col-
lectif :  l’économie de ressources judiciaires, l’accès à la 
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to justice, and behaviour modification.  The question of 
preferability must take into account the importance of 
the common issues in relation to the claims as a whole.  
The preferability requirement was intended to capture 
the question of whether a class proceeding would be 
preferable in the sense of preferable to other proce-
dures such as joinder, test cases and consolidation.  The 
preferability analysis requires the court to look to all 
reasonably available means of resolving the class mem-
bers’ claims, and not just at the possibility of individual 
actions.  The appellant has not shown that a class action 
is the preferable means of resolving the claims raised 
here.  With respect to judicial economy, any common 
issue here is negligible in relation to the individual 
issues.  While each of the class members must, in order 
to recover, establish that the landfill emitted physical or 
noise pollution, it is likely that some areas were affected 
more seriously than others, and that some areas were 
affected at one time while other areas were affected at 
other times.  Once the common issue is seen in the con-
text of the entire claim, it becomes difficult to say that 
the resolution of the common issue will significantly 
advance the action.  Nor would allowing a class action 
here serve the interests of access to justice.  The fact 
that no claims have been made against the Small Claims 
Trust Fund may suggest that the class members claims 
are either so small as to be non-existent or so large as 
to provide sufficient incentive for individual action.  In 
either case access to justice is not a serious concern.  
The argument that behaviour modification is a signifi-
cant concern in this case should be rejected for similar 
reasons.
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justice et la modification des comportements.  Sur la 
question du meilleur moyen, il faut examiner l’impor-
tance des questions communes par rapport à l’ensemble 
des revendications.  L’exigence concernant le meilleur 
moyen consiste à se demander si le recours collectif est 
un moyen préférable à d’autres procédures comme la 
jonction ou la réunion d’instances, ou la cause type.  Le 
tribunal, dans l’analyse du meilleur moyen, doit exami-
ner tous les moyens raisonnables offerts pour régler 
les demandes des membres du groupe, et non seule-
ment la possibilité de recours individuels.  L’appelant 
n’a pas établi que le recours collectif est le meilleur 
moyen de régler les demandes en l’espèce. En ce qui 
concerne l’économie de ressources judiciaires, toute 
question commune en l’espèce est négligeable par rap-
port aux questions individuelles.  Même si chaque 
membre du groupe doit, pour obtenir réparation, prou-
ver la pollution physique ou sonore, il est probable 
que certains secteurs ont été touchés plus gravement 
que d’autres et que différentes parties du territoire ont 
été frappées à différents moments.  Une fois la ques-
tion commune considérée dans le contexte global de la 
demande, il devient difficile d’affirmer que le règlement 
de la question commune fera progresser substantielle-
ment l’instance.  Autoriser le recours collectif en l’es-
pèce ne favoriserait pas non plus l’accès à la justice.  Le 
fait qu’aucune réclamation n’a été présentée au fonds 
d’indemnisation permet de penser que les demandes des 
membres du groupe sont soit modestes au point d’être 
non existantes, soit suffisamment importantes pour qu’il 
vaille la peine d’engager des instances individuelles.  
Dans les deux cas, l’accès à la justice n’est pas une 
préoccupation sérieuse.  Pour des motifs similaires, il 
faut écarter  l’argument que la modification du compor-
tement est une considération importante en l’espèce.
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POURVOI contre un arrêt de la Cour d’appel 
de l’Ontario (1999), 46 O.R. (3d) 257, 181 D.L.R. 
(4th) 426 (sub nom. Hollick c. Metropolitan Toronto 
(Municipality)), 127 O.A.C. 369, 32 C.E.L.R. 
(N.S.) 1, 41 C.P.C. (4th) 93, 7 M.P.L.R. (3d) 244, 
[1999] O.J. No. 4747 (QL), rejetant l’appel d’une 
décision de la Cour divisionnaire (1998), 42 O.R. 
(3d) 473, 168 D.L.R. (4th) 760, 116 O.A.C. 108, 
28 C.E.L.R. (N.S.) 198, 31 C.P.C. (4th) 64, [1998] 
O.J. No. 5267 (QL), qui a accueilli l’appel d’une 
décision de la Cour de l’Ontario (Division générale) 
(1998), 27 C.E.L.R. (N.S.) 48, 18 C.P.C. (4th) 
394, [1998] O.J. No. 1288 (QL), qui avait accordé 
une motion en certification de recours collectif.  
Pourvoi rejeté.

Michael McGowan, Kirk M. Baert, Pierre 
Sylvestre et Gabrielle Pop-Lazic, pour l’appelant.
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Graham Rempe and Kalli Y. Chapman, for the 
respondent.

Robert V. Wright and Elizabeth Christie, for the 
interveners Friends of the Earth, West Coast Envi-
ronmental Law Association and Canadian Associa-
tion of Physicians for the Environment.

Doug Thomson and David McRobert, for the 
intervener the Environmental Commissioner of 
Ontario.

Written submissions only by Mark M. Orkin, 
Q.C., for the intervener the Law Foundation of 
Ontario.

The judgment of the Court was delivered by

The Chief Justice — The question raised by 
this appeal is whether the appellant has satisfied the 
certification requirements of Ontario’s Class Pro-
ceedings Act, 1992, S.O. 1992, c. 6, and whether the 
appellant should accordingly be allowed to pursue 
his action against the City of Toronto as the repre-
sentative of some 30,000 other residents who live in 
the vicinity of a landfill owned and operated by the 
City.  For the following reasons, I conclude that the 
appellant has not satisfied the certification require-
ments, and consequently that he may pursue this 
action only on his own behalf, and not on behalf of 
the stated class.

I. Facts

The appellant Hollick complains of noise and 
physical pollution from the Keele Valley landfill, 
which is owned and operated by the respondent 
City of Toronto.  The appellant sought certification, 
under Ontario’s Class Proceedings Act, 1992, to 
represent some 30,000 people who live in the vicin-
ity of the landfill, in particular:

A. All persons who have owned or occupied property 
in the Regional Municipality of York, in the geographic 

Graham Rempe et Kalli Y. Chapman, pour 
l’intimée.

Robert V. Wright et Elizabeth Christie, pour 
les intervenants Ami(e)s de la terre, West 
Coast Environmental Law Association et Associa-
tion canadienne des médecins pour l’environne-
ment.

Doug Thomson et David McRobert, pour 
l’intervenant le Commissaire à l’environnement de 
l’Ontario.

Argumentation écrite seulement par Mark M. 
Orkin, c.r., pour l’intervenante La fondation du droit 
de l’Ontario.

Version française du jugement de la Cour rendu 
par

Le Juge en chef — La question du pourvoi est 
de savoir si l’appelant a satisfait aux exigences 
de la certification prévues par la Loi de 1992 sur 
les recours collectifs de l’Ontario, L.O. 1992, ch. 
6, et s’il doit donc être autorisé à poursuivre la 
Ville de Toronto à titre de représentant d’environ 
30 000 autres personnes habitant à proximité d’une 
décharge appartenant à la Ville et exploitée par 
elle.  Pour les motifs qui suivent, je conclus que 
l’appelant n’a pas satisfait à ces exigences et qu’il 
ne peut donc poursuivre la Ville qu’en son nom 
personnel, et non pour le compte du groupe en 
question.

I. Les faits

L’appelant, M. Hollick, se plaint du bruit et 
de la pollution physique provenant de la décharge 
Keele Valley que possède et exploite l’intimée la 
Ville de Toronto.  En application de la Loi de 1992 
sur les recours collectifs, il demande la certifi-
cation d’un recours collectif et sa désignation en 
tant que représentant de quelque 30 000 personnes 
habitant à proximité de la décharge, soit :

[TRADUCTION] A. Toutes les personnes ayant possédé 
ou occupé un immeuble dans la municipalité régionale 

1

2

revised final.indd 10/2/02, 1:19 AM162-163

20
01

 S
C

C
 6

8 
(C

an
LI

I)
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area bounded by Rutherford Road on the south, Jane 
Street on the west, King-Vaughan Road on the north 
and Yonge Street on the east, at any time on or after 
February 3, 1991, or where such a person is deceased, 
the personal representative of the estate of the deceased 
person; and

B. All living parents, grandparents, children, grandchil-
dren, siblings, and spouses (within the meaning of s. 61 
of the Family Law Act) of persons who were owners 
and/or occupiers. . . .

The merits of the dispute between the appellant and 
the respondent are not at issue on this appeal.  The 
only question is whether the appellant should be 
allowed to pursue his action as representative of the 
stated class. 

Until 1983, the Keele Valley site was a gravel pit 
owned privately.  It operated under a Certificate of 
Approval issued by the Ministry of the Environment 
in 1980.  After the respondent purchased the site 
in 1983, the Ministry of the Environment issued a 
new Certificate of Approval.  The 1983 Certificate 
covers an area of 375.9 hectares, of which 99.2 hec-
tares are actual disposal area.  The remainder of 
the land constitutes a buffer zone.  The Certificate 
restricts Keele Valley to the receipt of non-hazard-
ous municipal or commercial waste, and it sets out 
various other requirements relating to the process-
ing and storage of waste at the site.  It also provides 
for a Small Claims Trust Fund of $100,000, admin-
istered by the Ministry of the Environment, to cover 
individual claims of up to $5,000 arising out of “off-
site impact”. 

The Ministry of the Environment monitors the 
Keele Valley site by employing two full-time 
inspectors at the site and by reviewing detailed 
reports that the respondent is required to file with 
the Ministry.  In addition, the City of Vaughan has 
established the Keele Valley Liaison Committee, 
which is meant to provide a forum for community 
concerns related to the site.  Until 1998, the appel-
lant participated regularly at meetings of the Liai-
son Committee.  Finally, the respondent maintains 
a telephone complaint system for members of the 
community.

de York, dans le territoire délimité au sud par le chemin 
Rutherford, à l’ouest par la rue Jane, au nord par le 
chemin King-Vaughan et à l’est par la rue Yonge, à tout 
moment depuis le 3 février 1991 ou, en cas de décès, 
leurs successions;

B. Tous les parents, grands-parents, enfants, petits-
enfants, frères,  sœurs et conjoints (au sens de l’art. 61 de 
la Loi sur le droit de la famille) vivants des personnes qui 
étaient propriétaires et/ou occupants . . .

Notre Cour n’est pas appelée en l’espèce à trancher 
au fond le litige qui oppose l’appelant et l’intimée.  
Elle doit seulement décider si l’appelant devrait être 
autorisé à exercer son recours en tant que représen-
tant du groupe défini.

Jusqu’en 1983, Keele Valley était une carrière 
de gravier privée.  Elle était exploitée conformé-
ment à un certificat d’autorisation délivré en 1980 
par le ministère de l’Environnement.  Après son 
acquisition par l’intimée en 1983, le ministère 
de l’Environnement a délivré un nouveau certifi-
cat d’autorisation visant 375,9 hectares, dont 99,2 
hectares sont occupés par la décharge. Le reste 
de la superficie sert de zone tampon.  Le certifi-
cat précise que la décharge Keele Valley ne peut 
recevoir que des déchets municipaux ou com-
merciaux non dangereux et qu’elle doit respecter 
d’autres exigences concernant le traitement et le 
stockage des déchets.  Il prévoit en outre l’établis-
sement d’un fonds d’indemnisation de 100 000 $ 
(Small Claims Trust Fund) géré par le ministère 
de l’Environnement pour couvrir toute réclama-
tion de 5 000 $ ou moins résultant d’incidences 
externes.

Le ministère de l’Environnement surveille la 
décharge en y affectant deux inspecteurs à temps 
plein et en examinant les rapports détaillés que 
l’intimée est tenue de lui remettre.  De plus, la 
Ville de Vaughan a créé un comité de liaison per-
mettant à la collectivité d’exprimer les inquiétudes 
causées par la décharge.  Jusqu’en 1998, l’appelant 
participe régulièrement aux réunions du comité de 
liaison.  Enfin, la collectivité a accès à un service 
de plaintes par téléphone mis à sa disposition par 
l’intimée.
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The appellant’s claim is that the Keele Valley 
landfill has unlawfully been emitting, onto his own 
lands and onto the lands of other class members:

(a) large quantities of methane, hydrogen sulphide, vinyl 
chloride and other toxic gases, obnoxious odours, fumes, 
smoke and airborne, bird-borne or air-blown sediment, 
particulates, dirt and litter (collectively referred to as 
“Physical Pollution”); and

(b) loud noises and strong vibrations (collectively referred 
to as “Noise Pollution”);

The appellant filed a motion for certification on 
November 28, 1997.  In support of his motion, the 
appellant pointed out that, in 1996, some 139 com-
plaints were registered with the respondent’s tele-
phone complaint system.  (Before this Court, the 
appellant submitted that “at least 500” complaints 
were made “to various governmental authorities 
between 1991 and 1996” (factum, at para. 7).)  The 
appellant also noted that, in 1996, the respondent 
was fined by the Ministry of Environment in rela-
tion to the composting of grass clippings at a facil-
ity located just north of the Keele Valley landfill.  In 
the appellant’s view, the class members form a well-
defined group with a common interest vis-à-vis the 
respondent, and the suit would be best prosecuted 
as a class action.  The appellant seeks, on behalf of 
the class, injunctive relief, $500 million in compen-
satory damages and $100 million in punitive dam-
ages.  

The respondent disputes the legitimacy of the 
appellant’s complaints and disagrees that the suit 
should be permitted to proceed as a class action.  
The respondent claims that it has monitored air 
emissions from the Keele Valley site and the data 
confirm that “none of the air levels exceed Minis-
try of the Environment trigger levels”.  It notes that 
there are other possible sources for the pollution of 
which the appellant complains, including an active 
quarry, a private transfer station for waste, a plas-
tics factory, and an asphalt plant.  In addition, some 
farms in the area have private compost operations.  
The respondent also argues that the number of reg-
istered complaints — it says that 150 people com-
plained over the six-year period covered in the 

L’appelant soutient que la décharge Keele Valley 
émet illégalement sur ses terres et les terres des 
membres du groupe :

[TRADUCTION]

a)  des quantités importantes de méthane, d’hydrogène 
sulfuré, de chlorure de vinyle et d’autres gaz toxiques, 
des odeurs, des émanations et de la fumée désagréables, 
ainsi que des sédiments, des particules, des poussières  et 
des déchets aérogènes ou transportés par les oiseaux ou le 
vent (collectivement, la « pollution physique »);

b) des bruits intenses et de fortes vibrations (collective-
ment, la « pollution sonore »).

Le 28 novembre 1997, l’appelant dépose une motion 
en certification de recours collectif.  À l’appui, il 
fait valoir qu’en 1996, 139 plaintes ont été transmi-
ses par téléphone à l’intimée  (devant notre Cour, 
l’appelant a soutenu [TRADUCTION] « qu’au moins 
500  » plaintes ont été adressées « à diverses instan-
ces gouvernementales de 1991 à 1996 » (mémoire, 
par. 7).)  Il signale par ailleurs qu’en 1996, le minis-
tère de l’Environnement a infligé une amende à 
l’intimée pour le compostage de tontes de gazon 
dans des installations situées juste au nord de la 
décharge Keele Valley.  Selon l’appelant, le groupe 
est bien défini et ses membres partagent un intérêt 
commun face à l’intimée et le recours collectif 
est le meilleur moyen de régler le litige.  Au 
nom du groupe, l’appelant demande une injonc-
tion, des dommages-intérêts compensatoires de 
500 000 000 $ et des dommages-intérêts exemplai-
res de 100 000 000 $.

L’intimée conteste le bien-fondé des doléances 
de l’appelant et estime que le recours collectif ne 
devrait pas être autorisé.  Elle prétend avoir sur-
veillé les rejets dans l’atmosphère provenant de la 
décharge Keele Valley et que, selon les données 
obtenues, [TRADUCTION] « aucun des niveaux obser-
vés n’a dépassé les niveaux d’intervention du minis-
tère de l’Environnement ».  Elle signale qu’il existe 
d’autres sources possibles de la pollution dont se 
plaint l’appelant, y compris une carrière en exploita-
tion, un poste privé de transbordement des déchets, 
une fabrique de plastique et une usine de bitume.  En 
outre, quelques fermes des environs ont des instal-
lations privées de compostage.  L’intimée fait valoir 
par ailleurs que 150 personnes ont porté plainte au 
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motion record — is not high given the size of the 
class.  Finally, it notes that, to date, no claims have 
been made against the Small Claims Trust Fund.

II. Judgments

The motions judge, Jenkins J.,  found that the 
appellant had satisfied each of the five certification 
requirements set out in s. 5(1) of the Class Pro-
ceedings Act, 1992:  (1998), 27 C.E.L.R. (N.S.) 48.  
He found that the appellant’s statement of claim 
disclosed causes of action under s. 99 of the Envi-
ronmental Protection Act, R.S.O. 1990, c. E.19, 
and under the rule in Rylands v. Fletcher (1868), 
L.R. 3 H.L. 330; that the appellant had defined 
an identifiable class of two or more persons; that 
the issues of liability and punitive damages were 
common to the class; and that a class action would 
be the preferable procedure for resolving the com-
plaints of the class.  Finally, he found that the 
appellant would be an adequate representative for 
the class and that the appellant had set out a work-
able litigation plan.  Though Jenkins J. struck out 
the appellant’s claim for injunctive relief on the 
ground that damages would be a sufficient remedy 
and rejected his claims under the Family Law Act, 
R.S.O. 1990, c. F.3, on the grounds that the facts 
pleaded “cannot . . . establish a basis for a claim 
for loss of care, guidance, and companionship” 
(p. 62).  Jenkins J. concluded that the appellant 
had satisfied the certification requirements of s. 
5(1).  Accordingly he ordered that the appellant be 
allowed to pursue his action as representative of 
the stated class.

The Ontario Divisional Court, per O’Leary J., 
overturned the certification order on the grounds 
that the appellant had not stated an identifiable class 
and had not satisfied the commonality requirement: 
(1998), 42 O.R. (3d) 473.  O’Leary J. interpreted 
the identifiable class requirement to require that 
“there be a class that can all pursue the same cause 
of action” against the defendant.  He noted that 
“[t]o pursue such cause of action the members of 
the class must have suffered the interference with 
use and enjoyment of property complained of in the 

cours des six ans visés par le dossier de la motion 
et que ce chiffre est peu élevé compte tenu de 
l’importance du groupe.  Enfin, elle fait remarquer 
qu’aucune demande d’indemnisation sur le fonds 
n’a été faite jusqu’à maintenant.

II. Les décisions antérieures

Le juge des requêtes, le juge Jenkins, conclut que 
l’appelant remplit chacune des cinq conditions de la 
certification selon le par. 5(1) de la Loi de 1992 sur 
les recours collectifs : (1998), 27 C.E.L.R. (N.S.) 
48.  Il conclut que la déclaration de l’appelant révèle 
l’existence de causes d’action en vertu de l’art. 
99 de la Loi sur la protection de l’environnement, 
L.R.O. 1990, ch. E.19, et suivant la règle établie 
dans Rylands c. Fletcher (1868), L.R. 3 H.L. 330; 
que l’appelant a défini un groupe identifiable de 
deux personnes ou plus; que les questions de la res-
ponsabilité et des dommages-intérêts exemplaires 
sont communes au groupe et que le recours collec-
tif est le meilleur moyen de régler les demandes 
du groupe.  Enfin, il juge que l’appelant est apte à 
représenter le groupe et qu’il a établi un plan d’ac-
tion efficace. Même s’il refuse l’injonction au motif 
que les dommages-intérêts seraient une réparation 
suffisante et rejette ses demandes fondées sur la Loi 
sur le droit de la famille, L.R.O. 1990, ch. F.3, parce 
que les faits allégués [TRADUCTION] « ne peuvent 
[. . .] étayer la perte de conseils, de soins et de com-
pagnie » (p. 62), le juge Jenkins conclut que l’appe-
lant a satisfait aux exigences du par. 5(1).  Il certifie 
donc le recours collectif et nomme l’appelant repré-
sentant du groupe défini.

Le juge O’Leary, de la Cour divisionnaire de 
l’Ontario infirme l’ordonnance de certification, esti-
mant qu’il n’y a ni groupe identifiable ni questions 
communes : (1998), 42 O.R. (3d) 473.  À son avis, 
pour qu’un groupe soit identifiable, il faut [TRADUC-

TION] « que tous ses membres partagent la même 
cause d’action » contre la partie défenderesse et, 
« pour partager la même cause d’action, les mem-
bres du groupe doivent avoir subi l’atteinte à l’usage 
et à la jouissance de la propriété dénoncée dans la 
déclaration » (p. 479).  Le juge O’Leary conclut que 
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statement of claim” (p. 479).  O’Leary J. concluded 
that the appellant had not stated an identifiable class 
(at pp. 479-80):

[T]he evidence does not make it likely that th[e] 30,000 
[class members] suffered such interference.  It cannot 
be assumed that the complaints made to Toronto make 
it likely that the landfill was the cause of the odour or 
thing complained about. . . . [E]ven if one were to assume 
that the Keele Valley landfill site was the source of all 
the complaints, 150 people making complaints over a 
seven-year period does not make it likely that some 
30,000 persons had their enjoyment of their property 
interfered with.

For the same reasons, he concluded that the appel-
lant had not satisfied the commonality require-
ment, writing that “[b]ecause the class that was 
certified . . . bears no resemblance to any group 
that was on the evidence likely injured by the land-
fill operation, there are no apparent common issues 
relating to the members of the class” (p. 480).  
O’Leary J. set aside the certification order without 
prejudice to the plaintiff’s right to bring a fresh 
application on further evidence.

The Court of Appeal for Ontario, per Carthy J.A., 
dismissed Hollick’s appeal ((1999), 46 O.R. (3d) 
257), agreeing with the Divisional Court that com-
monality had not been established.  Citing Bywater 
v. Toronto Transit Commission (1998), 27 C.P.C. 
(4th) 172 (Ont. Ct. (Gen. Div.)), Carthy J.A. noted 
that the definition of a class should not depend on 
the merits of the litigation.  However, he saw no 
bar to a court’s looking beyond the pleadings to 
determine whether the certification criteria had been 
satisfied.  “If it were otherwise”, he noted, “any 
statement of claim alleging the existence of an iden-
tifiable group of people would foreclose further 
consideration by the court” (p. 264).  Carthy J.A. 
acknowledged that a court should not test the exist-
ence of a class by demanding evidence that each 
member of the purported class have, individually, 
a claim on the merits.  The court should, however, 
demand “evidence to give some credence to the 
allegation that . . . ‘there is an identifiable class . . .’” 
(p. 264) (emphasis deleted).

l’appelant n’a pas établi l’existence d’un groupe 
identifiable (aux p. 479-480):

[TRADUCTION] [V]u la preuve, il n’est pas vraisemblable 
que les 30 000 [membres du groupe] aient subi une 
telle atteinte.  On ne peut présumer, à partir des plaintes 
adressées à Toronto, que la décharge était à l’origine 
de l’odeur ou des autres désagréments en cause [. . .] 
[M]ême si l’on considérait que la décharge Keele Valley 
était la cause de toutes les plaintes, le fait que 150 
personnes aient porté plainte en sept ans rend peu pro-
bable que 30 000 personnes aient subi une atteinte à la 
jouissance de leur propriété.

Pour les mêmes motifs, il statue que l’appelant 
n’a pas établi l’existence de questions communes :  
[TRADUCTION] « étant donné que le groupe visé par 
la certification [. . .] ne s’apparente aucunement 
à un groupe susceptible, selon la preuve, d’avoir 
subi un préjudice imputable à l’exploitation de la 
décharge, il n’existe apparemment pas de questions 
communes aux membres du groupe » (p. 480).  Le 
juge O’Leary annule l’ordonnance sans préjudice 
du droit du demandeur de présenter une nouvelle 
demande étayée par une preuve additionnelle.

Partageant l’avis de la Cour divisionnaire selon 
lequel l’existence de questions communes n’est 
pas établie, la Cour d’appel de l’Ontario, par la 
voix du juge Carthy, rejette l’appel de Hollick : 
(1999), 46 O.R. (3d) 257.  Citant Bywater c. Toronto 
Transit Commission (1998), 27 C.P.C. (4th) 172 (C. 
Ont. (Div. gén.)), le juge Carthy souligne que la 
définition d’un groupe identifiable ne devrait pas 
dépendre du fond du recours.  Cependant, il ne voit 
aucun empêchement à ce que le tribunal regarde au-
delà des actes de procédure pour décider si les con-
ditions de la certification ont été remplies et note : 
[TRADUCTION] « S’il en était autrement, toute décla-
ration alléguant l’existence d’un groupe identifiable 
empêcherait le tribunal de poursuivre l’examen » 
(p. 264).  Le juge Carthy reconnaît que, pour conclure 
à l’existence d’un groupe identifiable, un tribunal ne 
devrait pas exiger la preuve que chaque membre du 
groupe proposé a, individuellement, une demande 
fondée.  Le tribunal devrait cependant exiger [TRA-

DUCTION] « une preuve susceptible de conférer une 
certaine crédibilité à l’allégation qu’il . . . “existe un 
groupe identifiable . . .” » (p. 264) (italiques omis).
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Carthy J.A. did not find it necessary to resolve 
the issue of whether the appellant had stated an 
identifiable class, because in his view the appellant 
had not satisfied the commonality requirement.  
In Carthy J.A.’s view, proof of nuisance was 
essential to each of the appellant’s claims.  Because 
a nuisance claim requires the plaintiff to make 
an individualized showing of harm, there was no 
commonality between the class members.  Carthy 
J.A. wrote (at pp. 266-67):

This group of 30,000 people is not comparable to 
patients with implants, the occupants of a wrecked train 
or those who have been drinking polluted water.  They 
are individuals whose lives have each been affected, or 
not affected, in a different manner and degree and each 
may or may not be able to hold the respondent liable for 
a nuisance. . . .

No common issue other than liability was suggested 
and I cannot devise one that would advance the litiga-
tion.

Carthy J.A. dismissed the appeal, affirming the 
Divisional Court’s order except insofar as it would 
have allowed the appellant to bring a fresh applica-
tion on further evidence.

III. Legislation

Class Proceedings Act, 1992, S.O. 1992, c. 6

5. — (1) The court shall certify a class proceeding on 
a motion under section 2, 3 or 4 if,

(a) the pleadings or the notice of application discloses 
a cause of action;

(b) there is an identifiable class of two or more persons 
that would be represented by the representative 
plaintiff or defendant;

(c) the claims or defences of the class members raise 
common issues;

(d) a class proceeding would be the preferable procedure 
for the resolution of the common issues; and 

(e) there is a representative plaintiff or defendant 
who,

(i) would fairly and adequately represent the inter-
ests of the class,

Le juge Carthy ne juge pas nécessaire de trancher 
la question de savoir si l’appelant a établi l’exis-
tence d’un groupe identifiable, car selon lui l’ap-
pelant n’a pas satisfait à l’exigence concernant 
les questions communes.  À son avis, chaque 
allégation de l’appelant exige la preuve d’une nui-
sance.  Comme une telle preuve oblige l’appelant à 
établir le préjudice individuellement, le juge Carthy 
conclut à l’absence de questions communes (aux 
p. 266-267) :

[TRADUCTION]  Ce groupe de 30 000 personnes n’est 
pas comparable aux patients qui ont reçu des implants, 
aux occupants d’un train sinistré ou aux personnes qui 
ont bu de l’eau polluée.  La vie de chacun de ses 
membres a été touchée, ou ne l’a pas été, de manière 
différente et à un degré différent et chacun peut être 
ou ne pas être en mesure de tenir l’intimée responsable 
d’une nuisance . . .

Nulle question commune autre que la responsabilité 
n’a été avancée, et je n’en vois aucune autre qui puisse 
faire progresser l’instance.

Le juge Carthy rejette l’appel, confirmant l’ordon-
nance de la Cour divisionnaire sauf l’autorisation 
de présenter une demande nouvelle étayée par une 
preuve additionnelle.

III. Les textes législatifs

Loi de 1992 sur les recours collectifs, L.O. 1992, 
ch. 6 

5 (1)  Le tribunal saisi d’une motion visée à l’article 
2, 3 ou 4 certifie qu’il s’agit d’un recours collectif si les 
conditions suivantes sont réunies :

a) les actes de procédure ou l’avis de requête révèlent 
une cause d’action;

b) il existe un groupe identifiable de deux personnes 
ou plus qui se ferait représenter par le représentant 
des demandeurs ou des défendeurs;

c) les demandes ou les défenses des membres du 
groupe soulèvent des questions communes;

d) le recours collectif est le meilleur moyen de régler 
les questions communes;

e) il y a un représentant des demandeurs ou des 
défendeurs qui :

(i) représenterait de façon équitable et appropriée 
les intérêts du groupe,
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(ii) has produced a plan for the proceeding that sets 
out a workable method of advancing the pro-
ceeding on behalf of the class and of notifying 
class members of the proceeding, and 

(iii) does not have, on the common issues for the 
class, an interest in conflict with the interests of 
other class members.

6.  The court shall not refuse to certify a proceeding 
as a class proceeding solely on any of the following 
grounds:

1. The relief claimed includes a claim for damages 
that would require individual assessment after 
determination of the common issues.

2. The relief claimed relates to separate contracts 
involving different class members.

3. Different remedies are sought for different class 
members.

4. The number of class members or the identity of 
each class member is not known.

5. The class includes a subclass whose members 
have claims or defences that raise common 
issues not shared by all class members.

IV. Issues

Should the appellant be permitted to prosecute 
this action on behalf of the class described in his 
statement of claim?

V. Analysis

Ontario’s Class Proceedings Act, 1992, like sim-
ilar legislation adopted in British Columbia and 
Quebec, allows a member of a class to prosecute a 
suit on behalf of the class: see Ontario Class Pro-
ceedings Act, 1992, s. 2(1); see also Quebec Code of 
Civil Procedure, R.S.Q., c. C-25, Book IX; British 
Columbia Class Proceedings Act, R.S.B.C. 1996, c. 
50.  In order to commence such a proceeding, the 
person who seeks to represent the class must make 
a motion for an order certifying the action as a class 
proceeding and recognizing him or her as the rep-
resentative of the class: see Class Proceedings Act, 
1992, s. 2(2).  Section 5 of the Act sets out five cri-
teria by which a motions judge is to assess whether 

(ii) a préparé un plan pour l’instance qui propose 
une méthode efficace de faire avancer l’instance 
au nom du groupe et d’aviser les membres du 
groupe de l’instance,

(iii) n’a pas de conflit d’intérêts avec d’autres mem-
bres du groupe, en ce qui concerne les questions 
communes du groupe.

6  Le tribunal ne doit pas refuser de certifier qu’une 
instance est un recours collectif en se fondant unique-
ment sur l’un des motifs suivants :

1. Les mesures de redressement demandées com-
prennent une demande de dommages-intérêts 
qui exigerait, une fois les questions communes 
décidées, une évaluation individuelle.

2. Les mesures de redressement demandées por-
tent sur des contrats distincts concernant dif-
férents membres du groupe.

3. Des mesures correctives différentes sont deman-
dées pour différents membres du groupe.

4. Le nombre de membres du groupe ou l’identité 
de chaque membre est inconnu.

5. Il existe au sein du groupe un sous-groupe dont 
les demandes ou les défenses soulèvent des 
questions communes que ne partagent pas tous 
les membres du groupe.

IV. La question en litige

L’appelant devrait-il être autorisé à intenter un 
recours collectif au nom du groupe qu’il décrit dans 
sa déclaration?

V. L’analyse

La Loi de 1992 sur les recours collectifs de 
l’Ontario, comme des lois similaires de la Colom-
bie-Britannique et du Québec, permet à un membre 
d’un groupe d’introduire une instance au nom du 
groupe : voir pour l’Ontario, Loi de 1992 sur les 
recours collectifs, par. 2(1); pour le Québec, Code 
de procédure civile, L.R.Q., ch. C-25, livre IX; pour 
la Colombie-Britannique, Class Proceedings Act, 
R.S.B.C. 1996, ch. 50.  La personne cherchant à 
représenter le groupe doit demander par voie de 
motion une ordonnance certifiant que l’instance est 
un recours collectif et la nommant représentante du 
groupe : Loi de 1992 sur les recours collectifs,  par. 
2(2).  L’article 5 de la Loi énonce cinq critères qui 
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the class should be certified.  If these criteria are sat-
isfied, the motions judge is required to certify the 
class.

The legislative history of the Class Proceedings 
Act, 1992, makes clear that the Act should be con-
strued generously.  Before Ontario enacted the Class 
Proceedings Act, 1992, class actions were prose-
cuted in Ontario under the authority of Rule 12.01 
of the Rules of Civil Procedure, R.R.O. 1990, Reg. 
194.  That rule provided that

[w]here there are numerous persons having the same 
interest, one or more of them may bring or defend a pro-
ceeding on behalf or for the benefit of all, or may be 
authorized by the court to do so.

While that rule allowed courts to deal with relatively 
simple class actions, it became clear in the latter 
part of the 20th century that Rule 12.01 was not 
well-suited to the kinds of complicated cases that 
were beginning to come before the courts.  These 
cases reflected “[t]he rise of mass production, the 
diversification of corporate ownership, the advent of 
the mega-corporation, and the recognition of envi-
ronmental wrongs”: Western Canadian Shopping 
Centres Inc. v. Dutton, [2001] 2 S.C.R. 534, 2001 
SCC 46, at para. 26.  They often involved vast num-
bers of interested parties and complex, intertwined 
legal issues — some common to the class, some 
not.  While it would have been possible for courts to 
accommodate moderately complicated class actions 
by reliance on their own inherent power over pro-
cedure, this would have required courts to devise 
ad hoc solutions to procedural complexities on a 
case-by-case basis: see Western Canadian Shopping 
Centres, at para. 51.  The Class Proceedings Act, 
1992, was adopted to ensure that the courts had a 
procedural tool sufficiently refined to allow them to 
deal efficiently, and on a principled rather than ad 
hoc basis, with the increasingly complicated cases 
of the modern era.

The Act reflects an increasing recognition of the 
important advantages that the class action offers as 
a procedural tool.  As I discussed at some length 
in Western Canadian Shopping Centres (at paras. 

permettront au juge saisi de la motion de décider 
s’il y a lieu de certifier le recours collectif. Si ces 
conditions sont remplies, le juge doit certifier le 
recours collectif.

Il ressort de l’évolution législative de la Loi de 
1992 sur les recours collectifs qu’il convient de 
l’interpréter libéralement.  Avant son adoption, le 
recours collectif était régi, en Ontario, par la règle 
12.01 des Règles de procédure civile, R.R.O. 1990, 
Règl. 194, ainsi libellée :

Si de nombreuses personnes ont un même intérêt, une ou 
plusieurs d’entre elles peuvent intenter ou contester une 
instance au nom ou au profit de toutes les autres, ou peu-
vent y être autorisées par le tribunal.

Cette règle permettait aux tribunaux de régler des 
cas relativement simples de recours collectifs, mais 
il est devenu évident à la fin du XXe siècle que la 
règle 12.01 n’était pas adaptée aux affaires comple-
xes qui commençaient à venir devant les tribunaux.  
Ces affaires traduisaient « [l]a  montée de la pro-
duction de masse, la diversification de la propriété 
commerciale, la venue des conglomérats, et la prise 
de conscience des fautes environnementales » :  
Western Canadian Shopping Centres Inc. c. Dutton, 
[2001] 2 R.C.S. 534, 2001 CSC 46, par. 26.  Sou-
vent, le nombre des intéressés était considérable, et 
les affaires soulevaient des questions de droit com-
plexes, enchevêtrées — dont certaines étaient com-
munes au groupe, et d’autres pas.  Les tribunaux 
auraient pu composer avec des recours collectifs 
modérément complexes en exerçant leur pouvoir 
inhérent en matière de procédure, mais ils auraient 
dû régler cas par cas les complications procédura-
les : voir Western Canadian Shopping Centres, par. 
51.  La Loi de 1992 sur les recours collectifs a été  
édictée pour donner aux tribunaux un instrument de 
procédure adapté leur permettant de statuer effica-
cement, en fonction de principes établis plutôt que 
cas par cas, sur les affaires de plus en plus compli-
quées de l’époque actuelle.

La Loi traduit la reconnaissance croissante des 
avantages importants qu’offre le recours collectif 
comme instrument de procédure.  J’explique en 
détail dans Western Canadian Shopping Centres 
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27-29), class actions provide three important advan-
tages over a multiplicity of individual suits.  First, 
by aggregating similar individual actions, class 
actions serve judicial economy by avoiding unnec-
essary duplication in fact-finding and legal anal-
ysis.  Second, by distributing fixed litigation 
costs amongst a large number of class members, 
class actions improve access to justice by making 
economical the prosecution of claims that any one 
class member would find too costly to prosecute 
on his or her own.  Third, class actions serve effi-
ciency and justice by ensuring that actual and poten-
tial wrongdoers modify their behaviour to take full 
account of the harm they are causing, or might 
cause, to the public.  In proposing that Ontario adopt 
class action legislation, the Ontario Law Reform 
Commission identified each of these advantages:  
see Ontario Law Reform Commission, Report on 
Class Actions (1982), vol. I, at pp. 117-45; see also 
Ministry of the Attorney General, Report of the 
Attorney General’s Advisory Committee on Class 
Action Reform (February 1990), at pp. 16-18.  In 
my view, it is essential therefore that courts not take 
an overly restrictive approach to the legislation, but 
rather interpret the Act in a way that gives full effect 
to the benefits foreseen by the drafters.

It is particularly important to keep this principle 
in mind at the certification stage.  In its 1982 report, 
the Ontario Law Reform Commission proposed that 
new class action legislation include a “preliminary 
merits test” as part of the certification requirements.  
The proposed test would have required the putative 
class representative to show that “there is a reason-
able possibility that material questions of fact and 
law common to the class will be resolved at trial 
in favour of the class”: Report on Class Actions, 
supra, vol. III, at p. 862.  Notwithstanding the rec-
ommendation of the Ontario Law Reform Commis-
sion, Ontario decided not to adopt a preliminary 
merits test.  Instead it adopted a test that merely 
requires that the statement of claim “disclos[e] a 
cause of action”: see Class Proceedings Act, 1992, 
s. 5(1)(a).  Thus the certification stage is decidedly 

(par. 27-29) que le recours collectif a trois avanta-
ges majeurs sur les poursuites individuelles multi-
ples.  Premièrement, par le regroupement d’actions 
individuelles semblables, le recours collectif permet 
de faire des économies de ressources judiciaires 
en évitant la duplication inutile de l’appréciation 
des faits et de l’analyse du droit.  Deuxièmement, 
en répartissant les frais fixes de justice entre les 
nombreux membres du groupe, le recours collectif 
assure un meilleur accès à la justice en rendant éco-
nomiques des poursuites que les membres du groupe 
auraient jugées trop coûteuses pour les intenter indi-
viduellement.  Troisièmement, le recours collectif 
sert l’efficacité et la justice en faisant en sorte 
que les malfaisants actuels ou éventuels prennent 
pleinement conscience du préjudice qu’ils infligent 
ou qu’ils pourraient infliger au public et modifient 
leur comportement en conséquence.  En proposant 
l’adoption d’une loi sur les recours collectifs, la 
Commission de réforme du droit de l’Ontario a fait 
ressortir chacun de ces avantages : voir Commis-
sion de réforme du droit de l’Ontario, Report on 
Class Actions (1982), vol. I, p. 117-145; voir aussi 
ministère du Procureur général, Report of the Attor-
ney General’s Advisory Committee on Class Action 
Reform, février 1990, p. 16-18.  Il est donc essen-
tiel, selon moi, que les tribunaux n’interprètent pas 
la loi de manière trop restrictive, mais qu’ils adop-
tent une interprétation qui donne pleinement effet 
aux avantages escomptés par les rédacteurs.

Il est particulièrement important d’avoir ce prin-
cipe à l’esprit à l’étape de la certification.  Dans 
son rapport de 1982, la Commission de réforme du 
droit de l’Ontario propose que la nouvelle loi sur les 
recours collectifs comporte un « critère préliminaire 
du bien-fondé du recours » dans les conditions de 
la certification. Le critère proposé aurait obligé le 
représentant proposé à établir [TRADUCTION] « qu’il 
existe une possibilité raisonnable que, au procès, 
des questions importantes de fait et de droit com-
munes aux membres du groupe soient tranchées 
en faveur du groupe » : Report on Class Actions, 
op. cit., vol. III, p. 862. Malgré la recommandation 
de la Commission de réforme du droit, l’Ontario n’a 
pas retenu le critère préliminaire du bien-fondé du 
recours.  La Loi de 1992 sur les recours collectifs se 
contente d’exiger que la déclaration « révèl[e] une 
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not meant to be a test of the merits of the action: 
see Class Proceedings Act, 1992, s. 5(5) (“An order 
certifying a class proceeding is not a determination 
of the merits of the proceeding”); see also Caputo 
v. Imperial Tobacco Ltd. (1997), 34 O.R. (3d) 314 
(Gen. Div.), at p. 320 (“any inquiry into the merits 
of the action will not be relevant on a motion for cer-
tification”).  Rather the certification stage focuses 
on the form of the action.  The question at the 
certification stage is not whether the claim is 
likely to succeed, but whether the suit is appro-
priately prosecuted as a class action: see generally 
Report of the Attorney General’s Advisory Com-
mittee on Class Action Reform, at pp. 30-33.

With these principles in mind, I turn now to the 
case at bar.  The issue is whether  the appellant has 
satisfied the certification requirements set out in s. 
5 of the Act.  The respondent does not dispute that 
the appellant’s statement of claim discloses a cause 
of action.  The first question, therefore, is whether 
there is an identifiable class.  In my view, there 
is.  The appellant has defined the class by reference 
to objective criteria; a person is a member of the 
class if he or she owned or occupied property inside 
a specified area within a specified period of time.  
Whether a given person is a member of the class 
can be determined without reference to the merits 
of the action.  While the appellant has not named 
every member of the class, it is clear that the class 
is bounded (that is, not unlimited).  There is, there-
fore, an identifiable class within the meaning of 
s. 5(1)(b): see J. H. Friedenthal, M. K. Kane and 
A. R. Miller, Civil Procedure (2nd ed. 1993), at 
pp. 726-27; Bywater, supra, at pp. 175-76; Western 
Canadian Shopping Centres, supra, at para. 38.

A more difficult question is whether “the 
claims . . . of the class members raise common 
issues”, as required by s. 5(1)(c) of the Class Pro-
ceedings Act, 1992.  As I wrote in Western Cana-
dian Shopping Centres, the underlying question is 
“whether allowing the suit to proceed as a repre-
sentative one will avoid duplication of fact-finding 
or legal analysis”.  Thus an issue will be common 
“only where its resolution is necessary to the resolu-
tion of each class member’s claim” (para. 39).  Fur-

cause d’action » (al. 5(1)a)).  La Loi écarte carré-
ment un examen au fond à l’étape de la certification 
(par. 5(5) : « L’ordonnance certifiant qu’il s’agit 
d’un recours collectif ne constitue pas une décision 
sur le fond de l’instance »). Voir aussi Caputo c. 
Imperial Tobacco Ltd. (1997), 34 O.R. (3d) 314 
(Div. gén.), p. 320 ([TRADUCTION] « il n’y a lieu 
à aucun examen au fond dans une demande de 
certification »).  L’étape de la certification intéresse 
la forme que revêt l’action.  La question à cette étape 
n’est pas s’il est vraisemblable que la demande 
aboutisse, mais s’il convient de procéder par recours 
collectif : voir à titre général Report of the Attorney 
General’s Advisory Committee on Class Action 
Reform, p. 30-33.

J’applique maintenant ces principes à l’espèce.  
La question est de savoir si l’appelant a satisfait 
aux conditions de certification de l’art. 5 de la Loi. 
L’intimée ne conteste pas que la déclaration de l’ap-
pelant révèle une cause d’action.  Il faut donc déci-
der tout d’abord s’il existe un groupe identifiable.  
Selon moi, oui. L’appelant a défini le groupe en 
recourant à un critère objectif : une personne en est 
membre si, pendant une période donnée, elle a pos-
sédé ou occupé un immeuble situé dans un terri-
toire précis.  On peut déterminer si une personne est 
membre du groupe sans se référer au fond de l’ac-
tion.  Bien que l’appelant n’ait pas nommé chaque  
membre, le groupe est clairement circonscrit (c’est-
à-dire qu’il n’est pas sans limites).  Il existe donc 
un groupe identifiable au sens de l’al. 5(1)b) :  voir 
J. H. Friedenthal, M. K. Kane et A. R. Miller, Civil 
Procedure (2e éd. 1993), p. 726-727; Bywater, pré-
cité, p. 175-176; Western Canadian Shopping Cen-
tres, précité, par. 38.

Une question plus difficile se pose, celle de 
savoir si « les demandes [. . .] des membres du 
groupe soulèvent des questions communes », 
comme l’exige l’al. 5(1)c) de la Loi de 1992 sur les 
recours collectifs.  Dans Western Canadian Shop-
ping Centres, je dis que la question sous-jacente 
est « de savoir si le fait d’autoriser le recours col-
lectif permettra d’éviter la répétition de l’appré-
ciation des faits ou de l’analyse juridique ».  Par 
conséquent, une question n’est commune « que 
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ther, an issue will not be “common” in the requisite 
sense unless the issue is a “substantial . . .  ingredi-
ent” of each of the class members’ claims.

In this case there is no doubt that, if each 
of the class members has a claim against the 
respondent, some aspect of the issue of liability is 
common within the meaning of s. 5(1)(c).  For any 
putative class member to prevail individually, he or 
she would have to show, among other things, that 
the respondent emitted pollutants into the air.  At 
least this aspect of the liability issue (and perhaps 
other aspects as well) would be common to all those 
who have claims against the respondent.  The diffi-
cult question, however, is whether each of the puta-
tive class members does indeed have a claim — 
or at least what might be termed a “colourable 
claim” — against the respondent.  To put it another 
way, the issue is whether there is a rational connec-
tion between the class as defined and the asserted 
common issues: see Western Canadian Shopping 
Centres, at para. 38 (“the criteria [defining the class] 
should bear a rational relationship to the common 
issues asserted by all class members”).  In assert-
ing that there is such a relationship, the appellant 
points to the numerous complaints against the Keele 
Valley landfill filed with the Ministry of Environ-
ment.  In the appellant’s view, the large number of 
complaints shows that many others in the putative 
class, if not all of them, are similarly situated vis-
à-vis the respondent.  For its part the respondent 
asserts that “150 people making complaints over 
a seven-year period does not make it likely that 
some 30,000 persons had their enjoyment of their 
property interfered with” (Divisional Court’s judg-
ment, at pp. 479-80).  The respondent also quotes 
the Ontario Court of Appeal’s judgment (at p. 264), 
which declined to find commonality on the grounds 
that

[i]n circumstances such as are described in the statement 
of claim one would expect to see evidence of the exist-
ence of a body of persons seeking recourse for their 

lorsque sa résolution est nécessaire pour le règle-
ment des demandes de chaque membre du groupe » 
(par. 39).  Par ailleurs, une question n’est « com-
mune » au sens voulu que s’il s'agit d’un « élément 
[. . .] important » des demandes de chaque membre 
du groupe.

En l’espèce, il ne fait aucun doute que, si 
chaque membre du groupe a une demande à faire 
valoir contre l’intimée, un aspect de la question 
de la responsabilité est commun au sens de l’al. 
5(1)c).  Pour avoir gain de cause individuellement, 
un membre du groupe proposé doit établir entre 
autres choses que l’intimée a rejeté des polluants 
dans l’air.  Cet aspect au moins (ainsi que d’autres, 
peut-être) de la question de la responsabilité serait 
commun à tous ceux qui poursuivent l’intimée.  
Cependant, il est difficile de décider si chaque 
membre du groupe proposé a effectivement une 
demande ou, à tout le moins, une « demande appa-
rente » à faire valoir contre l’intimée.  En d’autres 
termes, la question est de savoir s’il existe un 
lien rationnel entre le groupe tel qu’il est défini 
et les questions communes énoncées : voir Wes-
tern Canadian Shopping Centres,  par. 38 (« [l]es 
critères [définissant le groupe] devraient avoir un 
rapport rationnel avec les revendications com-
munes à tous les membres du groupe »).  Pour 
établir l’existence d’un tel lien, l’appelant invo-
que les nombreuses plaintes reçues par le minis-
tère de l’Environnement concernant la décharge 
Keele Valley.  Selon lui, le nombre élevé de plain-
tes montre que la situation de beaucoup d’autres 
membres du groupe proposé, sinon tous, est sem-
blable vis-à-vis de l’intimée. Cette dernière, pour 
sa part, estime que le fait que [TRADUCTION] « 150 
personnes aient porté plainte en sept ans rend 
peu probable que 30 000 personnes aient subi 
une atteinte à la jouissance de leur propriété » 
(jugement de la Cour divisionnaire, p. 479-480).  
L’intimée cite également le jugement de la Cour 
d’appel de l’Ontario (à la p. 264), qui a refusé 
de reconnaître l’existence de questions communes 
parce que

[TRADUCTION] [d]ans des circonstances comme celles 
relatées dans la déclaration, on s’attendrait à des preuves 
de l’existence d’un groupe de personnes luttant pour que 
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complaints, such as, a history of “town meetings”, 
demands, claims against the no fault fund, [and] applica-
tions to amend the certificate of approval. . . .

The respondent is of course correct to state that 
implicit in the “identifiable class” requirement is 
the requirement that there be some rational relation-
ship between the class and common issues.  Little 
has been said about this requirement because, in the 
usual case, the relationship is clear from the facts.  
In a single-incident mass tort case (for example, 
an airplane crash), the scope of the appropriate 
class is not usually in dispute.  The same is true in 
product liability actions (where the class is usually 
composed of those who purchased the product), or 
securities fraud actions (where the class is usually 
composed of those who owned the stock).  In a case 
such as this, however, the appropriate scope of the 
class is not so obvious.  It falls to the putative rep-
resentative to show that the class is defined suffi-
ciently narrowly.

The requirement is not an onerous one.  The 
representative need not show that everyone in the 
class shares the same interest in the resolution of 
the asserted common issue.  There must be some 
showing, however, that the class is not unneces-
sarily broad — that is, that the class could not be 
defined more narrowly without arbitrarily exclud-
ing some people who share the same interest in 
the resolution of the common issue.  Where the 
class could be defined more narrowly, the court 
should either disallow certification or allow certi-
fication on condition that the definition of the class 
be amended: see W. K. Branch, Class Actions in 
Canada (1996), at para. 4.205; Webb v. K-Mart 
Canada Ltd. (1999), 45 O.R. (3d) 389 (S.C.J.) 
(claim for compensation for wrongful dismissal; 
class definition overbroad because included those 
who could be proven to have been terminated 
for just cause); Mouhteros v. DeVry Canada 
Inc. (1998), 41 O.R. (3d) 63 (Gen. Div.) (claim 
against school for misrepresentations about 
marketability of students after graduation; class 

l’on donne suite à leurs plaintes, comme des « réunions 
municipales », des revendications, des demandes adres-
sées au fonds d’indemnisation sans égard à la respon-
sabilité [et] des demandes de modification du certificat 
d’autorisation . . .

L’intimée a bien sûr raison d’affirmer que l’exi-
gence d’un « groupe identifiable » englobe impli-
citement celle d’un lien rationnel entre le groupe 
et les questions communes.  Peu de choses ont été 
dites au sujet de cette exigence, car le lien ressort 
habituellement des faits.  Dans le cas d’un délit 
civil touchant simultanément un grand nombre 
de personnes (un accident d’avion, par exemple), 
la délimitation du groupe n’est généralement pas 
contestée.  Il en va de même dans le cas de pour-
suites fondées sur la responsabilité du fait du 
produit (le groupe se composant habituellement 
des personnes ayant acheté le produit) ou pour 
fraude dans le domaine des valeurs mobilières 
(le groupe étant généralement formé des déten-
teurs des actions en cause).  Toutefois, en l’es-
pèce, la composition du groupe n’est pas aussi 
évidente.  Il incombe au représentant proposé 
d’établir que le groupe est défini de manière suffi-
samment étroite.

Ce n’est pas une lourde exigence.  Le repré-
sentant n’est pas tenu de montrer que tous les 
membres du groupe partagent le même intérêt dans 
le règlement de la question commune énoncée.  Il 
doit cependant montrer de quelque manière que 
le groupe n’est pas inutilement large, c’est-à-dire 
qu’on ne pourrait lui donner une définition plus 
étroite sans exclure arbitrairement des personnes 
ayant le même intérêt dans le règlement de la ques-
tion commune.  Lorsque le groupe pourrait être 
défini plus étroitement, le tribunal devrait soit refu-
ser la certification, soit l’accorder à la condition 
que la définition du groupe soit modifiée : voir W. 
K. Branch, Class Actions in Canada (1996), par. 
4.205; Webb c. K-Mart Canada Ltd. (1999), 45 
O.R. (3d) 389 (C.S.J.) (demande d’indemnité pour 
congédiement injustifié; la définition du groupe 
était trop large en ce qu’elle englobait les personnes 
dont on pouvait prouver qu’elles avaient été con-
gédiées pour un motif valable); Mouhteros c. DeVry 
Canada Inc. (1998), 41 O.R. (3d) 63 (Div. gén.) 
(déclarations trompeuses d’une école concernant le 
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definition overinclusive because included students 
who had found work after graduation).

The question arises, then, to what extent the 
class representative should be allowed or required 
to introduce evidence in support of a certification 
motion.  The recommendations of the Ontario Law 
Reform Commission’s 1982 report on this point 
should perhaps be given limited weight because, 
as discussed above, those recommendations were 
made in the context of a proposal that the 
certification stage include a preliminary merits test: 
see Report on Class Actions, supra, vol. II, at 
pp. 422-26 (recommending that both the represent- 
ative plaintiff and the defendant be required, at the 
certification stage, to file one or more affidavits set-
ting out all the facts upon which they intend to rely, 
and that the parties be permitted to examine the 
deponents of any such affidavits).  The 1990 report 
of the Attorney General’s Advisory Committee is 
perhaps a better guide.  That report suggests that 
“[u]pon a motion for certification . . . the represent-
ative plaintiff shall and the defendant may serve 
and file one or more affidavits setting forth the 
material facts upon which each intends to rely” 
(emphasis added): see Report of the Attorney Gen-
eral’s Advisory Committee on Class Action Reform, 
supra, at p. 33.  In my view the Advisory Commit-
tee’s report appropriately requires the class repre-
sentative to come forward with sufficient evidence 
to support certification, and appropriately allows 
the opposing party an opportunity to respond with 
evidence of its own.

This appears to be the existing practice of 
Ontario courts.  In Caputo, supra, the representa-
tive brought a class action against cigarette manu-
facturers claiming that they had knowingly misled 
the public about the risks associated with smoking.  
In support of the certification motion, the class rep-
resentative filed only a solicitor’s affidavit based 
on information and belief.  The court held that 
the evidence adduced by the class representative 
was insufficient to support certification, and that 
the defendant manufacturers should be allowed to 
examine the individual class members in order to 
obtain the information required to allow the court 

placement de ses diplômés; la composition du 
groupe était trop étendue, car elle comprenait des 
diplômés ayant trouvé un emploi).

Il faut se demander ensuite dans quelle mesure 
on peut permettre ou demander au représentant du 
groupe de présenter des preuves à l’appui de sa 
demande de certification.  Les recommandations de 
la Commission de réforme du droit de l’Ontario sur 
ce point, dans son rapport de 1982, ont peut-être 
peu de poids puisque, comme je le dis plus haut, 
ce rapport proposait aussi l’adoption d’un critère 
préliminaire du bien-fondé du recours à l’étape de 
la demande de certification : voir Report on Class 
Actions, op. cit., vol. II, p. 422-426 (recommandant 
que le demandeur représentant et la partie défende-
resse soient tenus, à l’étape de la certification, de 
produire un ou plusieurs affidavits exposant tous les 
faits allégués et que les parties soient autorisées à 
interroger les déposants).  Le rapport de 1990 du 
comité consultatif du procureur général est peut-
être une meilleure référence.  Il recommande ceci : 
[TRADUCTION] « à l’audition de la demande de cer-
tification, [. . .] le demandeur représentant doit, et 
la partie défenderesse peut, signifier et déposer un 
ou plusieurs affidavits exposant les faits pertinents 
que chacun entend invoquer » (je souligne) : Report 
of the Attorney General’s Advisory Committee on 
Class Action Reform, op. cit., p. 33.  Selon moi, 
c’est à juste titre que ce rapport exige du représen-
tant du groupe qu’il apporte une preuve suffisante 
à l’appui de sa demande de certification tout en per-
mettant à la partie adverse de produire à son tour sa 
propre preuve.

Telle paraît être la pratique actuelle devant les tri-
bunaux ontariens.  Dans Caputo, précité, le repré-
sentant a intenté un recours collectif contre des 
fabricants de cigarettes, alléguant que ces derniers 
avaient sciemment trompé le public au sujet des 
risques associés à la cigarette.  À l’appui de la 
demande de certification, le représentant du groupe 
n’a déposé que l’affidavit d’un avocat établi sur la 
foi de renseignements tenus pour véridiques.  La 
cour a estimé que la preuve offerte ne justifiait 
pas la certification du recours collectif et que les 
défendeurs devraient être autorisés à interroger les 
membres du groupe individuellement pour obtenir 
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to decide the certification motion.  The “primary 
concern”, the court wrote, is “[t]he adequacy of the 
record”, which “will vary in the circumstances of 
each case” (p. 319).

In Taub v. Manufacturers Life Insurance Co. 
(1998), 40 O.R. (3d) 379 (Gen. Div.), the represent-
ative sought to bring a class action on behalf of 
the residents in her apartment building, alleging that 
mould in the building was exposing the residents 
to health risks.  The representative provided no evi-
dence, however, suggesting that the mould had been 
found anywhere but in her own apartment.  The 
court wrote (at pp. 380-81) that “the CPA requires 
the representative plaintiff to provide a certain 
minimum evidentia[ry] basis for a certification 
order” (emphasis added).  While the Class Proceed-
ings Act, 1992 does not require a preliminary merits 
showing, “the judge must be satisfied of certain 
basi[c] facts required by s. 5 of the CPA as the basis 
for a certification order” (p. 381).

I agree that the representative of the asserted 
class must show some basis in fact to support the 
certification order.  As the court in Taub held, that 
is not to say that there must be affidavits from 
members of the class or that there should be any 
assessment of the merits of the claims of other 
class members.  However, the Report of the Attor-
ney General’s Advisory Committee on Class Action 
Reform clearly contemplates that the class repre-
sentative will have to establish an evidentiary basis 
for certification: see Report, at p. 31 (“evidence on 
the motion for certification should be confined to 
the [certification] criteria”).  The Act, too, obviously 
contemplates the same thing: see s. 5(4) (“[t]he 
court may adjourn the motion for certification to 
permit the parties to amend their materials or plead-
ings or to permit further evidence”).  In my view, 
the class representative must show some basis in 
fact for each of the certification requirements set out 
in s. 5 of the Act, other than the requirement that 
the pleadings disclose a cause of action.  That latter 
requirement is of course governed by the rule that 
a pleading should not be struck for failure to dis-

l’information nécessaire afin qu’il puisse être statué 
sur la demande.  Selon la cour, [TRADUCTION] « Il 
est essentiel de disposer d’un dossier adéquat », ce 
qui « varie en fonction des circonstances de chaque 
espèce » (p. 319).

Dans Taub c. Manufacturers Life Insurance Co. 
(1998), 40 O.R. (3d) 379 (Div. gén.), la représen-
tante voulait intenter un recours collectif au nom 
des locataires de l’immeuble qu’elle habitait.  Elle 
alléguait que de la moisissure compromettait la 
santé des occupants.  Toutefois, elle n’avait présenté 
aucune preuve indiquant que de la moisissure avait 
été détectée ailleurs que dans son propre apparte-
ment.  La cour dit, p. 380-381, que [TRADUCTION] 
« la Loi exige que le demandeur représentant offre 
un  minimum d’éléments probants à l’appui de la 
demande de certification » (je souligne).  Bien que 
la Loi de 1992 sur les recours collectifs n’exige pas 
une preuve préliminaire du bien-fondé du recours, 
[TRADUCTION] « le juge doit être convaincu de l’exis-
tence de certains faits de base exigés par l’art. 5 
de la Loi, pour rendre une ordonnance de certifica-
tion » (p. 381).

Je conviens que le représentant du groupe défini 
doit établir un certain fondement factuel pour la 
demande de certification.  Comme le dit la cour 
dans Taub, cela ne signifie pas qu’il faut des affi-
davits des membres du groupe ou qu’il faut un 
examen au fond des demandes d’autres membres 
du groupe. Cependant, le rapport précité du comité 
consultatif du procureur général envisageait mani-
festement que le représentant du groupe serait tenu 
d’étayer sa demande de certification (à la p. 31) : 
([TRADUCTION] « la preuve à l’appui de la demande 
devrait se limiter aux critères [de certification] »).  
De toute évidence, c’est ce que prévoit la Loi au 
par. 5(4) (« [l]e tribunal peut ajourner la motion 
en vue de faire certifier le recours collectif afin 
de permettre aux parties de modifier leurs docu-
ments ou leurs actes de procédure ou d’autoriser 
la présentation d’éléments de preuve supplémen-
taires »).  À mon sens, le représentant du groupe 
doit établir un certain fondement factuel pour 
chacune des conditions énumérées à l’art. 5 de 
la Loi, autre que l’exigence que les actes de 
procédure révèlent une cause d’action.  Cette 
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close a cause of action unless it is “plain and obvi-
ous” that no claim exists: see Branch, supra, at para. 
4.60.

In my view the appellant has met his evidentiary 
burden here.  Together with his motion for certi-
fication, the appellant submitted some 115 pages 
of complaint records, which he obtained from the 
Ontario Ministry of Environment and Energy and 
the Toronto Metropolitan Works Department.  The 
records of the Ministry of Environment and Energy 
document almost 300 complaints between July 1985 
and March 1994, approximately 200 complaints in 
1995, and approximately 150 complaints in 1996.  
The Metropolitan Works Department records doc-
ument almost 300 complaints between July 1983 
and the end of 1993.  As some people may have 
registered their complaints with both the Ministry 
of Environment and Energy and the Metropolitan 
Works Department, it is difficult to determine 
exactly how many separate complaints were brought 
in any year.  It is sufficiently clear, however, that 
many individuals besides the appellant were con-
cerned about noise and physical emissions from the 
landfill.  I note, further, that while some areas within 
the geographical area specified by the class defi-
nition appear to have been the source of a dispro-
portionate number of complaints, complaints were 
registered from many different areas within the 
specified boundaries.  I conclude, therefore, that the 
appellant has shown a sufficient basis in fact to sat-
isfy the commonality requirement.

I cannot conclude, however, that “a class pro-
ceeding would be the preferable procedure for the 
resolution of the common issues”, as required by 
s. 5(1)(d).  The parties agree that, in the absence 
of legislative guidance, the preferability inquiry 
should be conducted through the lens of the three 
principal advantages of class actions — judicial 
economy, access to justice, and behaviour mod-
ification: see also Abdool v. Anaheim Manage-
ment Ltd. (1995), 21 O.R. (2d) 453 (Div. Ct.); 
compare British Columbia Class Proceedings Act, 
s. 4(2) (listing factors that court must consider in 

dernière exigence est régie bien sûr par la règle 
qu’un acte de procédure ne devrait pas être radié 
parce qu’il ne révèle pas de cause d’action à moins 
qu’il soit [TRADUCTION] « manifeste et évident » 
qu’il n’y a lieu à aucune réclamation : voir Branch, 
op. cit., par. 4.60.

J’estime que l’appelant s’est acquitté de son obli-
gation au chapitre de la preuve.  Il a joint à la 
motion les dossiers des plaintes déposées, totali-
sant quelque 115 pages, obtenus du ministère de 
l’Environnement et de l’Énergie de l’Ontario et 
du Service des travaux publics de la Communauté 
urbaine de Toronto.  Les dossiers du ministère docu-
mentent près de 300 plaintes formulées entre juillet 
1985 et mars 1994, environ 200 plaintes en 1995 
et environ 150 plaintes en 1996.  Les dossiers du 
Service des travaux publics contiennent près de 300 
plaintes déposées entre juillet 1983 et la fin de l’an-
née 1993.  Comme certaines personnes peuvent 
avoir adressé leur plainte à la fois au ministère de 
l’Environnement et de l’Énergie et au Service des 
travaux publics, il est difficile de déterminer pré-
cisément le nombre de plaintes distinctes déposées 
au cours d’une année.  Il est suffisamment clair, 
toutefois, que de nombreuses autres personnes que 
l’appelant ont déploré le bruit et les rejets physi-
ques provenant de la décharge.  Je remarque par 
ailleurs que, même si un nombre disproportionné 
de plaintes paraissent provenir de certaines parties 
du territoire décrit dans la définition du groupe, des 
habitants de nombreux autres secteurs compris dans 
ce territoire ont porté plainte.  Je conclus donc que 
l’appelant a établi un fondement factuel suffisant à 
l’appui de l’existence de questions communes.

Toutefois, je ne peux conclure que « le recours 
collectif est le meilleur moyen de régler les ques-
tions communes », comme l’exige l’al. 5(1)d).  Les 
parties conviennent que, en l’absence de paramè-
tres établis par le législateur, la question du meilleur 
moyen est fonction des trois principaux avantages 
du recours collectif :  l’économie de ressources 
judiciaires, l’accès à la justice et la modification 
des comportements : voir aussi Abdool c. Anaheim 
Management Ltd. (1995), 21 O.R. (2d) 453 (C. 
div.); comparer avec la Class Proceedings Act de 
la Colombie-Britannique, par. 4(2) (énumérant les 

27

26

revised final.indd 10/2/02, 1:20 AM176-177

20
01

 S
C

C
 6

8 
(C

an
LI

I)

rmehar
Line

rmehar
Line



177HOLLICK c. TORONTO (VILLE)  Le Juge en chef[2001] 3 R.C.S.

assessing preferability).  Beyond that, however, the 
appellant and respondent part ways.  In oral argu-
ment before this Court, the appellant contended 
that the court must look to the common issues 
alone, and ask whether the common issues, taken 
in isolation, would be better resolved in a class 
action rather than in individual proceedings.  In 
response, the respondent argued that the common 
issues must be viewed contextually, in light of all 
the issues — common and individual — raised 
by the case.  The respondent also argued that the 
inquiry should take into account the availability of 
alternative avenues of redress.

The report of the Attorney General’s Advisory 
Committee makes clear that “preferable” was meant 
to be construed broadly.  The term was meant to 
capture two ideas: first the question of “whether or 
not the class proceeding [would be] a fair, efficient 
and manageable method of advancing the claim”, 
and second, the question of whether a class proceed-
ing would be preferable “in the sense of preferable 
to other procedures such as joinder, test cases, con-
solidation and so on”: Report of the Attorney Gen-
eral’s Advisory Committee on Class Action Reform, 
supra, at p. 32.  In my view, it would be impossible 
to determine whether the class action is preferable 
in the sense of being a “fair, efficient and manage-
able method of advancing the claim” without look-
ing at the common issues in their context.

The Act itself, of course, requires only that a 
class action be the preferable procedure for “the 
resolution of the common issues” (emphasis 
added), and not that a class action be the preferable 
procedure for the resolution of the class members’ 
claims.  I would not place undue weight, however, 
on the fact that the Act uses the phrase “resolution of 
the common issues” rather than “resolution of class 
members’ claims”.  As one commentator writes:

The [American] class action [rule] requires that the class 
action be the superior method to resolve the “contro-
versy.”  The B.C. and Ontario Acts require that the class 
proceeding be the preferable procedure for the resolution 
of the “common issues” (as opposed to the entire contro-
versy). [This] distinctio[n] can be seen as creating a lower 

facteurs à considérer pour décider si le recours col-
lectif est la meilleure procédure).  Pour le reste, 
cependant, l’appelant et l’intimée diffèrent.  Dans 
sa plaidoirie devant notre Cour, l’appelant a sou-
tenu que le tribunal doit examiner les questions 
communes seulement et se demander si le recours 
collectif plutôt que des recours individuels est le 
meilleur moyen de régler les questions communes 
considérées isolément.  L’intimée a rétorqué que les 
questions communes doivent être analysées en con-
texte, compte tenu de l’ensemble des questions en 
litige — communes et individuelles.  Elle soutenait 
par ailleurs qu’il fallait tenir compte de l’existence 
d’autres moyens d’obtenir réparation.

Le rapport précité du comité consultatif du pro-
cureur général indique clairement qu’il faut donner 
une interprétation large au « meilleur moyen ». 
L’expression vise à exprimer deux idées : Première-
ment, [TRADUCTION] « le recours collectif est-il un 
moyen juste, efficace et pratique de faire progres-
ser l’instance? » Deuxièmement, le recours collectif 
est-il [TRADUCTION] « préférable aux autres procédu-
res que sont la jonction ou la réunion d’instances, 
la cause type, etc.? » (Report of the Attorney Gen-
eral’s Advisory Committee on Class Action Reform, 
op. cit., p. 32)  Il est impossible, selon moi, de 
décider si le recours collectif est préférable en ce 
sens qu’il est un « moyen juste, efficace et pratique 
de faire progresser l’instance », sans examiner les 
questions communes dans leur contexte.

La Loi comme telle exige seulement, bien sûr, 
que le recours collectif soit la meilleure procédure 
pour « régler les questions communes » (je sou-
ligne), et non qu’il s’agisse de la meilleure pro-
cédure pour régler les réclamations des membres du 
groupe.  Cependant, je n’accorderais pas une trop 
grande importance au fait que la Loi emploie l’ex-
pression « régler les questions communes », et non 
« régler les demandes des membres du groupe ».  
Comme le dit un observateur :

[TRADUCTION]  La [règle américaine] pertinente exige 
que le recours collectif soit le moyen le plus approprié de 
régler le « litige ».  Les lois de la Colombie-Britannique 
et de l’Ontario disent que le recours collectif doit être 
le meilleur moyen de régler les « questions communes » 
(par opposition au litige tout entier). [Cette] différenc[e] 
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threshold for certification in Ontario and B.C. than in the 
U.S.  However, it is still important in B.C. and Ontario 
to assess the litigation as a whole, including the individ-
ual hearing stage, in order to determine whether the class 
action is the preferable means of resolving the common 
issues.  In the abstract, common issues are always best 
resolved in a common proceeding.  However, it is impor-
tant to adopt a practical cost-benefit approach to this 
procedural issue, and to consider the impact of a class 
proceeding on class members, the defendants, and the 
court.

See Branch, supra, at para. 4.690.  I would endorse 
that approach.

The question of preferability, then, must take 
into account the importance of the common issues 
in relation to the claims as a whole.  It is true, of 
course, that the Act contemplates that class actions 
will be allowable even where there are substantial 
individual issues: see s. 5.  It is also true that the 
drafters rejected a requirement, such as is con-
tained in the American federal class action rule, 
that the common issues “predominate” over the 
individual issues: see Federal Rules of Civil Proce-
dure, Rule  23(b)(3) (stating that class action main-
tainable only if “questions of law or fact common 
to the members of the class predominate over any 
questions affecting only individual members”); 
see also British Columbia Class Proceedings Act, 
s. 4(2)(a) (stating that, in determining whether a 
class action is the preferable procedures, the court 
must consider “whether questions of fact or law 
common to the members of the class predominate 
over any questions affecting only individual mem-
bers”).  I cannot conclude, however, that the draft-
ers intended the preferability analysis to take place 
in a vacuum.  There must be a consideration of 
the common issues in context.  As the Chair of 
the Attorney General’s Advisory Committee put 
it, the preferability requirement asks that the class 
representative “demonstrate that, given all of 
the circumstances of the particular claim, [a 
class action] would be preferable to other 
methods of resolving these claims and, in par-
ticular, that it would be preferable to the use 
of individual proceedings” (emphasis added): 
M. G. Cochrane, Class Actions: A Guide to 

peut sembler établir un test moins exigeant en Ontario et 
en Colombie-Britannique qu’aux États-Unis.  Toutefois, il 
demeure important en Colombie-Britannique et en Ontario 
d’apprécier le litige globalement, y compris l’étape de 
l’examen des demandes individuelles, afin de décider 
si le recours collectif est le meilleur moyen de régler 
les questions communes.  En théorie, il vaut toujours 
mieux régler les questions communes dans une instance 
commune.  Toutefois, pour trancher cette question de 
procédure, il importe de recourir à une analyse pratique 
tenant compte des coûts et des avantages et de prendre 
en considération l’incidence d’un recours collectif sur les 
membres du groupe, les défendeurs et le tribunal.

Voir Branch, op. cit., par. 4.690.  Je souscris à cette 
analyse.

Sur la question de la meilleure procédure, il 
faut donc examiner l’importance des questions 
communes par rapport à l’ensemble des reven-
dications.  Certes, la Loi prévoit que le recours 
collectif est autorisé même lorsqu’il existe d’im-
portantes questions individuelles : voir l’art. 5.  Il 
est vrai également que, contrairement au législa-
teur fédéral américain, le législateur ontarien n’a 
pas retenu l’exigence que les questions communes 
« prévalent » sur les questions individuelles : voir 
Federal Rules of Civil Procedure, règle 23b)(3) (le 
recours collectif ne peut être autorisé que si [TRA-

DUCTION] « les questions de droit ou de fait com-
munes aux membres du groupe prévalent sur les 
questions qui ne touchent que des membres indi-
viduels »); voir aussi la Class Proceedings Act de 
la Colombie-Britannique, al. 4(2)a) (pour décider 
si le recours collectif est la meilleure procédure, 
le tribunal doit se demander [TRADUCTION] « si les 
questions de fait ou de droit communes aux mem-
bres du groupe prévalent sur les questions qui 
ne touchent que des membres individuels »).  Je 
ne peux cependant conclure que le législateur a 
voulu que cette analyse s’effectue dans l’abstrait.  
Les questions communes doivent être analysées en 
contexte.  Comme le dit le président du comité 
consultatif du procureur général, la question 
de la meilleure procédure exige que le repré-
sentant du groupe [TRADUCTION] « établisse que  
compte tenu de toutes les circonstances propres 
à une demande donnée, le recours collectif est 
la meilleure procédure pour régler la demande et 
qu’il est préférable, particulièrement, aux recours 
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the Class Proceedings Act, 1992 (1993), at 
p. 27.

I think it clear, too, that the court cannot ignore 
the availability of avenues of redress apart from 
individual actions.  As noted above, the prefer-
ability requirement was intended to capture the 
question of whether a class proceeding would be 
preferable “in the sense of preferable to other 
procedures such as joinder, test cases, consolida-
tion and so on”: see Report of the Attorney Gener-
al’s Advisory Committee on Class Action Reform, 
supra, at p. 32; see also Cochrane, supra, at p. 27; 
M. A. Eizenga, M. J. Peerless and C. M. Wright, 
Class Actions Law and Practice (loose-leaf), at 
para. 3.62 (“[a]s part of the determination with 
respect to preferability, it is appropriate for the 
court to review alternative means of adjudicating 
the dispute which is before it”).  In my view, the 
preferability analysis requires the court to look 
to all reasonably available means of resolving the 
class members’ claims, and not just at the possi-
bility of individual actions.

I am not persuaded that the class action would 
be the preferable means of resolving the class mem-
bers’ claims.  Turning first to the issue of judicial 
economy, I note that any common issue here is neg-
ligible in relation to the individual issues.  While 
each of the class members must, in order to recover, 
establish that the Keele Valley landfill emitted phys-
ical or noise pollution, there is no reason to think 
that any pollution was distributed evenly across 
the geographical area or time period specified in 
the class definition.  On the contrary, it is likely 
that some areas were affected more seriously than 
others, and that some areas were affected at one time 
while other areas were affected at other times.  As 
the Divisional Court noted, “[e]ven if one consid-
ers only the 150 persons who made complaints — 
those complaints relate to different dates and dif-
ferent locations spread out over seven years and 
16 square miles” (p. 480).  Some class members 
are close to the site, some are further away.  Some 
class members are close to other possible sources of 
pollution.  Once the common issue is seen in the 

individuels » (je souligne) : M. G. Cochrane, Class 
Actions :  A Guide to the Class Proceedings Act, 
1992 (1993), p. 27.

Il est clair par ailleurs que le tribunal ne 
peut négliger l’existence d’autres moyens que les 
recours individuels d’obtenir réparation.  Comme 
je le précise plus haut, la loi exige que le recours 
collectif soit le meilleur moyen de régler les 
questions communes c’est-à-dire [TRADUCTION] 
« préférable aux autres procédures que sont la 
jonction ou la réunion d’instances, la cause type, 
etc. » :  Report of the Attorney General’s Advisory 
Committee on Class Action Reform, op. cit., p. 32; 
voir aussi Cochrane, op. cit., p. 27; M. A. Eizenga, 
M. J. Peerless et C. M. Wright, Class Actions Law 
and Practice (feuilles mobiles), par. 3.62 ([TRA-

DUCTION] « pour décider si le recours collectif 
est le moyen préférable, le tribunal peut exami-
ner les autres moyens de régler le litige »).  J’es-
time que le tribunal, dans l’analyse du meilleur 
moyen, doit examiner tous les moyens raisonna-
bles offerts pour régler les demandes des mem-
bres du groupe, et non seulement la possibilité de 
recours individuels.

Je ne suis pas convaincue que le recours col-
lectif est le meilleur moyen de régler les réclama-
tions des membres du groupe.  En ce qui concerne 
d’abord l’économie de ressources judiciaires, je 
note que toute question commune en l’espèce est 
négligeable par rapport aux questions individuel-
les.  Même si chaque membre du groupe doit, 
pour obtenir réparation, prouver que la décharge 
Keele Valley a produit la pollution physique et 
sonore, il n’y a aucune raison de croire que la 
pollution a frappé uniformément le territoire déli-
mité et pendant toute la période visée par la défi-
nition du groupe.  Au contraire, il est probable 
que certains secteurs aient été touchés plus gra-
vement que d’autres et que différentes parties du 
territoire aient été frappées à différents moments.  
Comme l’indique la Cour divisionnaire, [TRADUC-

TION] « [m]ême si l’on ne tient compte que des 150 
personnes qui ont déposé des plaintes, celles-ci 
se rapportent à des dates différentes sur sept ans 
et à des endroits différents sur 16 milles carrés » 
(p. 480).  Certains habitent à proximité de la 
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context of the entire claim, it becomes difficult to 
say that the resolution of the common issue will sig-
nificantly advance the action.

Nor would allowing a class action here serve 
the interests of access to justice.  The appellant 
posits that class members’ claims may be so 
small that it would not be worthwhile for them to 
pursue relief individually.  In many cases this is 
indeed a real danger.  As noted above, one impor-
tant benefit of class actions is that they divide 
fixed litigation costs over the entire class, making 
it economically feasible to prosecute claims that 
might otherwise not be brought at all.  I am not 
fully convinced, however, that this is the situation 
here.  The central problem with the appellant’s 
argument is that, if it is in fact true that the claims 
are so small as to engage access to justice con-
cerns, it would seem that the Small Claims Trust 
Fund would provide an ideal avenue of redress.  
Indeed, since the Small Claims Trust Fund estab-
lishes a no-fault scheme, it is likely to provide 
redress far more quickly than would the judicial 
system.  If, on the other hand, the Small Claims 
Trust Fund is not sufficiently large to handle the 
class members’ claims, one must question whether 
the access to justice concern is engaged at all.  If 
class members have substantial claims, it is likely 
that they will find it worthwhile to bring individ-
ual actions.  The fact that no claims have been 
made against the Small Claims Trust Fund may 
suggest that the class members claims are either 
so small as to be non-existent or so large as to 
provide sufficient incentive for individual action.  
In either case access to justice is not a serious 
concern.  Of course, the existence of a compen-
satory scheme under which class members can 
pursue relief is not in itself grounds for denying 
a class action — even if the compensatory 
scheme promises to provide redress more quickly: 
see Rumley v. British Columbia, [2001] 3 S.C.R. 
184, 2001 SCC 69, at para. 38.  The existence 
of such a scheme, however, provides one con-
sideration that must be taken into account when 

décharge, d’autres plus loin.  Certains habitent à 
proximité d’une autre source possible de pollu-
tion.  Une fois la question commune considérée 
dans le contexte global de la demande, il devient 
difficile d’affirmer que le règlement de la question 
commune fera progresser substantiellement l’ins-
tance.

Autoriser le recours collectif en l’espèce ne favo-
riserait pas non plus l’accès à la justice.  L’appelant 
fait valoir que les demandes des membres du groupe 
pourraient être si modestes qu’il ne vaudrait pas 
la peine pour eux d’intenter des recours indivi-
duels.  Dans bien des cas, il s’agit effectivement 
d’un risque réel.  Comme je le dis plus haut, un 
des avantages importants du recours collectif est de 
répartir les frais fixes de justice entre tous les mem-
bres du groupe et de rendre financièrement possi-
bles des poursuites qui, autrement, n’auraient pas 
pu être engagées. Toutefois, je ne suis pas totale-
ment convaincue que ce soit le cas en l’occurrence.  
La faille principale dans le raisonnement de l’ap-
pelant est la suivante : s’il est en fait vrai que les 
demandes sont tellement modestes que la question 
de l’accès à la justice se pose, l’indemnisation par le 
fonds créé pour ce type de réclamations est le mode 
de réparation idéal.  En effet, comme il s’agit d’un 
programme d’indemnisation sans égard à la respon-
sabilité, le fonds devrait permettre d’obtenir répara-
tion bien plus rapidement que par voie judiciaire.  
Si, en revanche, le fonds d’indemnisation n’est pas 
assez important pour les demandes des membres du 
groupe, on peut se demander si la question de l’ac-
cès à la justice se pose.  Si leurs réclamations sont 
substantielles, elles valent la peine d’intenter des 
recours individuels.  Le fait qu’aucune réclamation 
n’a été présentée au fonds pourrait indiquer que les 
demandes des membres du groupe sont soit modes-
tes au point d’être non existantes, soit suffisamment 
importantes pour qu’il vaille la peine d’engager 
des instances individuelles.  Dans l’un ou l’autre 
cas, l’accès à la justice n’est pas une préoccupation 
sérieuse. Bien sûr, l’existence d’un fonds permet-
tant aux membres du groupe de demander une 
indemnisation n’est pas en soi un motif de refuser 
un recours collectif — même si le régime d’in-
demnisation peut permettre d’obtenir réparation 
plus rapidement : Rumley c. Colombie-Britannique, 
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assessing the seriousness of access-to-justice con-
cerns.

For similar reasons I would reject the argument 
that behaviour modification is a significant concern 
in this case.  Behavioural modification may be rel-
evant to determining whether a class action should 
proceed.  As noted in Western Canadian Shopping 
Centres, supra, at para. 29, “[w]ithout class actions, 
those who cause widespread but individually mini-
mal harm might not take into account the full costs 
of their conduct, because for any one plaintiff the 
expense of bringing suit would far exceed the likely 
recovery”.  This concern is certainly no less pressing 
in the context of environmental litigation.  Indeed, 
Ontario has enacted legislation that reflects a recog-
nition that environmental harm is a cost that must 
be given due weight in both public and private 
decision-making: see Environmental Bill of Rights, 
1993, S.O. 1993, c. 28, and Environmental Protec-
tion Act.  I am not persuaded, however, that allow-
ing a class action here would serve that end.  If 
individual class members have substantial claims 
against the respondent, we should expect that they 
will be willing to prosecute those claims individu-
ally; on the other hand if their claims are small, 
they will be able to obtain compensation through 
the Small Claims Trust Fund.  In either case, the 
respondent will be forced to internalize the costs of 
its conduct.

I would note, further, that Ontario’s environ-
mental legislation provides other avenues by which 
the complainant here could ensure that the  respond-
ent takes full account of the costs of its actions.  
While the existence of such legislation certainly 
does not foreclose the possibility of environmental 
class actions, it does go some way toward address-
ing legitimate concerns about behaviour modifi-
cation: see Environmental Bill of Rights, 1993, 
ss. 61(1) (stating that “[a]ny two persons resident 
in Ontario who believe that an existing policy, 
Act, regulation or instrument of Ontario should be 

[2001] 3 R.C.S. 184, 2001 CSC 69, par. 38. L’exis-
tence d’un tel régime est une considération dont il 
faut tenir compte dans l’évaluation de la gravité du 
problème d’accès à la justice. 

Pour des motifs similaires, j’écarte l’argument 
selon lequel la modification du comportement est 
une considération importante en l’espèce.  La modi-
fication comportementale peut être pertinente aux 
fins de décider si un recours collectif devrait être 
autorisé.  Comme le note Western Canadian Shop-
ping Centres, précité, par. 29, « [s]ans recours col-
lectifs, des personnes qui causent des préjudices 
individuels mineurs mais répandus pourraient 
négliger le coût total de leur conduite, sachant que, 
pour un demandeur, les frais d’une poursuite dépas-
seraient largement la réparation probable ».  Il s’agit 
certainement d’une préoccupation tout aussi pres-
sante dans le contexte d’un litige environnemental. 
D’ailleurs, l’Ontario a adopté une loi reconnaissant 
que le préjudice environnemental est un coût dont il 
faut dûment tenir compte dans la prise de décisions 
publiques et privées : voir la Charte des droits envi-
ronnementaux de 1993, L.O. 1993, ch. 28, et la Loi 
sur la protection de l’environnement.  Je ne suis pas 
convaincue, cependant, qu’autoriser le recours col-
lectif en l’espèce contribuerait à la réalisation de cet 
objectif.  Si les membres du groupe ont des deman-
des substantielles à faire valoir contre l’intimée, ils 
devraient être disposés à intenter des recours indi-
viduels; par contre, si leurs demandes sont mini-
mes, ils seront en mesure d’obtenir réparation en 
s’adressant au fonds d’indemnisation créé à cette 
fin.  Dans l’un ou l’autre cas, l’intimée devra absor-
ber les coûts occasionnés par son comportement.

Je signale de plus que la législation ontarienne 
de l’environnement offre au plaignant d’autres 
moyens d’obliger l’intimée à tenir pleinement 
compte du coût de ses actes.  Bien que l’existence 
de cette législation n’écarte certainement pas la 
possibilité de recours collectifs dans le domaine 
de l’environnement, elle apaise jusqu’à un certain 
point les craintes légitimes au chapitre de la modifi-
cation comportementale :  voir la Charte des droits 
environnementaux de 1993, par. 61(1) (« [d]eux 
personnes qui résident en Ontario et qui croient 
qu’une politique, une loi, un règlement ou un acte 
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de l’Ontario devrait être modifié, abrogé ou révo-
qué en vue de protéger l’environnement peuvent 
demander au commissaire à l’environnement de 
faire examiner par le ministre compétent la politi-
que, la loi, le règlement ou l’acte en question »), 
et par. 74(1) (« [d]eux personnes qui résident en 
Ontario et qui croient qu’il y a eu contravention 
à une loi, à un règlement ou à un acte prescrits 
peuvent demander au commissaire à l’environne-
ment de faire mener par le ministre compétent 
une enquête sur la contravention reprochée »); 
Loi sur la protection de l’environnement, par. 
14(1) (« [m]algré toute autre disposition de la pré-
sente loi et des règlements, nul ne doit rejeter un 
contaminant dans l’environnement naturel ou per-
mettre ou faire en sorte que cela se fasse lorsqu’un 
tel acte cause ou causera vraisemblablement une 
conséquence préjudiciable »); par. 172(1) (« [s]i 
une personne se plaint qu’un contaminant cause ou 
a causé des lésions à du bétail, ou des dommages 
à des récoltes, à des arbres ou à une autre végéta-
tion qui peuvent occasionner une perte financière 
à cette personne, elle peut, dans les quatorze jours 
après que les lésions ou les dommages deviennent 
apparents, demander au ministre de faire une 
enquête »); et par. 186(1) (« [q]uiconque enfreint la 
présente loi ou les règlements est coupable d’une 
infraction »).

Je conclus que l’instance ne satisfait pas aux 
exigences du par. 5(1) de la Loi de 1992 sur 
les recours collectifs de l’Ontario.  Même selon 
l’interprétation libérale préconisée plus haut, l’ap-
pelant n’a pas établi que le recours collectif est 
le meilleur moyen de régler les demandes en l’es-
pèce.

Je tiens cependant à préciser la portée du pré-
sent arrêt.  L’appelant a cherché à caractériser la 
question à trancher comme étant la question de 
savoir si la Loi de 1992 sur les recours collectifs 
de l’Ontario autorise les recours collectifs dans le 
domaine de l’environnement.  Je ne formulerais 
pas la question de manière aussi générale.  Même 
si l’appelant n’a pas rempli les conditions de la 
certification, cela ne veut pas dire que ces condi-
tions ne pourraient jamais être réunies dans le con-
texte de la responsabilité environnementale.  Ce 

amended, repealed or revoked in order to protect the 
environment may apply to the Environmental Com-
missioner for a review of the policy, Act, regula-
tion or instrument by the appropriate minister”) and 
74(1) (stating that “[a]ny two persons resident in 
Ontario who believe that a prescribed Act, regula-
tion or instrument has been contravened may apply 
to the Environmental Commissioner for an inves-
tigation of the alleged contravention by the appro-
priate minister”); Environmental Protection Act,  s. 
14(1) (stating that “[d]espite any other provision of 
this Act or the regulations, no person shall discharge 
a contaminant or cause or permit the discharge of 
a contaminant into the natural environment that 
causes or is likely to cause an adverse effect”); s. 
172(1) (stating that “[w]here a person complains 
that a contaminant is causing or has caused injury or 
damage to livestock or to crops, trees or other veg-
etation which may result in economic loss to such 
person, the person may, within fourteen days after 
the injury or damage becomes apparent, request the 
Minister to conduct an investigation”); and s. 186(1) 
(stating that “[e]very person who contravenes this 
Act or the regulations is guilty of an offence”).

I conclude that the action does not meet the 
requirements set out in s. 5(1) of Ontario’s Class 
Proceedings Act, 1992.  Even on the generous 
approach advocated above, the appellant has not 
shown that a class action is the preferable means of 
resolving the claims raised here.

I should make one note on the scope of the hold-
ing in this case.  The appellant took pains to char-
acterize this case as raising the issue of whether 
Ontario’s Class Proceedings Act, 1992 permits envi-
ronmental class actions.  I would not frame the issue 
so broadly.  While the appellant has not met the 
certification requirements here,  it does not follow 
that those requirements could never be met in an 
environmental tort case.  The question of whether 
an action should be permitted to be prosecuted as 
a class action is necessarily one that turns on the 
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sont nécessairement les faits de l’espèce qui déter-
minent s’il y a lieu d’autoriser un recours collec-
tif.  Dans la présente affaire, il y avait des doutes 
sérieux quant à la question de la meilleure pro-
cédure.  Une autre affaire de délit civil environne-
mental pourrait ne pas soulever les mêmes doutes.  
Il conviendra de statuer alors en fonction des faits.

Le pourvoi est rejeté. Il n’y a pas d’adjudication 
des dépens.

Pourvoi rejeté.

Procureurs de l’appelant :  McGowan & Asso-
ciates, Toronto.

Procureur de l’intimée :  H. W. O. Doyle, 
Toronto.

Procureurs des intervenants Ami(e)s de la terre, 
West Coast Environmental Law Association et Asso-
ciation canadienne des médecins pour l’environne-
ment :  Sierra Legal Defence Fund, Toronto.

Procureurs de l’intervenant le Commissaire à 
l’environnement de l’Ontario :  McCarthy Tétrault 
et David McRobert, Toronto.

Procureur de l’intervenante La fondation du 
droit de l’Ontario :  Mark M. Orkin, Toronto.

facts of the case.  In this case there were serious 
questions about preferability.  Other environmental 
tort cases may not raise the same questions.  Those 
cases should be decided on their facts.

The appeal is dismissed.  There will be no costs 
to either party.

Appeal dismissed.

Solicitors for the appellant:  McGowan & Asso-
ciates, Toronto.

Solicitor for the respondent:  H. W. O. Doyle, 
Toronto.

Solicitors for the interveners Friends of the Earth, 
West Coast Environmental Law Association and 
Canadian Association of Physicians for the Envi-
ronment:  Sierra Legal Defence Fund, Toronto.

Solicitors for the intervener the Environmental 
Commissioner of Ontario:  McCarthy Tétrault and 
David McRobert, Toronto.

Solicitor for the intervener the Law Foundation 
of Ontario:  Mark M. Orkin, Toronto.
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Between Jonathan Huras, Jeff Mensch and Tyson Merriam, plaintiffs, and COM DEV Limited, COM DEV 
International Ltd. and Technology Horizons Limited, defendants

(15 pp.)

Case Summary

Practice — Persons who can sue and be sued — Individuals and corporations, status or standing — Class 
or representative actions, for damages — Class actions, certification, considerations — Common issues.

Motion by Huras and other plaintiffs for certification of the action as a class proceeding. Huras sought to represent a 
class to include full-time non-executive employees hired by COM DEV between February 8, 1993 and August 31, 
1993, who received an employee handbook, who were still employed one year after hiring, and who did not receive 
shares in the employer company pursuant to the employee stock plan. The employees' claim was based on an 
alleged breach of their employment contract, arising because of the employer's failure to provide them with shares 
to which they claimed entitlement under the employee stock plan. This matter arose from the fact that the employee 
stock plan was still listed as an employee benefit in the employee handbook given to new employees during the 
time period in question, although the employer had previously discontinued the employee stock plan. The 
employees argued that there were a number of common issues for purposes of certification of this action. 
Specifically, the employees argued that all members of the proposed class received the employee handbook, that 
the employee handbook set out the terms of employment, and that the employer's failure to provide shares in 
accordance with the employee stock plan described in the employee handbook was a breach of contract. The 
employer argued that there were very few, if any, common issues, and that the resolution of these issues did not 
materially advance the litigation because of the individual nature of the major issues which had to be determined, 
specifically, the terms of each employee's contract of employment, the determination of the shares to which an 
employee would have been entitled under the employee stock plan, and the calculation of damages. The employer 
further argued that the employee handbook could not be considered in isolation when determining the content of 
any individual employee's contract of employment. 

HELD: Motion dismissed.

 This was not an appropriate action to certify as a class proceeding. There were few, if any, common issues, and 
none that would have moved the litigation forward in a legally significant way. There was no common issue with 
respect to the content of the employment contracts, as the employee handbook could not be considered in isolation 
from the larger factual context. Furthermore, the determination of the shares to which each employee was entitled 
and the calculation of damages likely required an individualized inquiry with respect to the claim of each proposed 
class member. 
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Statutes, Regulations and Rules Cited:

Class Proceedings Act, S.O. 1992, c. 6, ss. 1, 5(1), 5(1)(a), 5(1)(c), 5(1)(d), 6.

Counsel

E.W. Claxton and F.J. Shuh, for the plaintiffs. J.T. Porter and M.L. O'Brien, for the defendants.

SWINTON J.

1   The three plaintiffs, Jonathan Huras, Jeff Mensch and Tyson Merriam, have brought a motion for certification of 
an action as a class proceeding under the Class Proceedings Act, S.O. 1992, c. 6. Their claim is based on an 
alleged breach of their employment contracts with COM DEV Ltd., arising because of the company's failure to 
provide them with shares to which they claim entitlement under the Employee Stock Plan.

2  The named plaintiffs seek to represent a class, defined during the course of oral argument of this motion, to 
include full-time non-executive employees hired by COM DEV Ltd. between February 8, 1993 and August 31, 1993 
for work at the Cambridge facility, who received an Employee Handbook dated April 1, 1991, who were still 
employed one year after hiring, and who did not receive shares in the company pursuant to the Employee Stock 
Plan.

3  Section 5(1) of the Class Proceedings Act states:

The court shall certify a class proceeding on a motion under section 2, 3 or 4 if,

(a) the pleadings or the notice of application discloses a cause of action;

(b) there is an identifiable class of two or more persons that would be represented by the 
representative plaintiff or defendant;

(c) the claims or defences of the class members raise common issues;

(d) a class proceeding would be the preferable procedure for the resolution of the common issues; 
and

(e) there is a representative plaintiff or defendant who,

(i) would fairly and adequately represent the interests of the class,

(ii) has produced a plan for the proceeding that sets out a workable method of advancing the 
proceeding on behalf of the class and of notifying class members of the proceeding, and

(iii) does not have, on the common issues for the class, an interest in conflict with the interests of 
other class members.

4  Section 6 provides:

The court shall not refuse to certify a proceeding as a class proceeding solely on any of the following 
grounds:

 1. The relief claimed includes a claim for damages that would require individual assessment after 
determination of the common issues.
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 2. The relief claimed relates to separate contracts involving different class members.

 3. Different remedies are sought for different class members.

 4. The number of class members or the identity of each class member is not known.

 5. The class includes a subclass whose members have claims or defences that raise common issues 
not shared by all class members.

5  The only cause of action asserted by the plaintiffs is breach of their employment contracts, and there was no 
dispute that the pleadings disclose a cause of action for purposes of s. 5(1)(a) of the Class Proceedings Act.

6  There is no dispute that COM DEV Ltd. had an Employee Stock Plan from 1986. According to the uncontradicted 
evidence of the defendants, that plan was discontinued as of March 1, 1993. The decision was communicated to 
existing employees at a regularly scheduled communications meeting in February, 1993 at which attendance was 
compulsory. The decision was also communicated to the Human Resources Department by a memorandum dated 
February 8, 1993. It was anticipated that a new Employee Stock Plan would be implemented as a replacement, but 
that did not occur until 1996, and the plaintiffs all participated in that plan. No eligible employee hired on or before 
February 6, 1993 was excluded from the original plan, and there is no dispute that those hired after September 1, 
1993 were informed that they were not eligible to participate. Therefore, there are around 50 potential class 
members in this proceeding.

7  Each of the named plaintiffs was hired in 1993. Huras had applied to COM DEV after seeing an ad in the Toronto 
Star which mentioned the Stock Plan. A number of interviews ensued involving both Human Resources personnel 
and those working in the area of the position he sought. At least one interview occurred before the Employee Stock 
Plan was terminated. He received an Offer of Employment letter dated February 11, 1993 and commenced work in 
mid-March. Huras conceded in cross-examination that he was probably told that the Stock Plan was under review 
when he commenced work.

8  The other two plaintiffs, Merriam and Mensch, did not see any ads before they applied for a position. Both were 
interviewed, again by a number of individuals, after the Stock Plan was terminated, and both were advised that the 
Plan was under review. They received offers in April and July, with Merriam commencing work on May 10 and 
Mensch on July 26.

9  Prior to the plaintiffs' hiring, the offer letter for new hires included an explicit reference to the Employee Stock 
Plan in the following words:

In our Employee Stock Plan, share ownership will be made available to you at no cost after you have 
completed one year of service. The actual number of shares awarded will depend on performance ...

This reference to the Employee Stock Plan was omitted in the letters to the plaintiffs. Those letters set out terms of 
employment such as salary, the position offered and vacation entitlement. They also included the following 
paragraph on benefits:

COM DEV's standard benefits package includes Life Insurance, Comprehensive Medical, Dental, Vision 
Care and Disability Plans. Our insurance carrier stipulates that these benefits commence after three 
months of service. The cost of these benefits is 100% paid by COM DEV. You will also participate in our 
RRSP Program. More details will be provided during the Orientation program.

10  When the plaintiffs began work, they were given a copy of the Employee Handbook. It opens with a letter stating 
that the handbook "describes our way of working together which we call Participative Management" and, as well, 
describes the company culture and outlines the policies and guidelines governing staff. The Table of Contents 
shows that the book includes material on culture and participative management, benefit programs, and personnel 
practices, and ends with a number of exhibits. Listed under benefit programs is the Employee Stock Plan, and 
attached as an exhibit is the Plan itself. In that document, the criterion of eligibility is stated to be "Full time 
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employees in good standing, who are designated by the Board of Directors of the Company", who shall have the 
opportunity to acquire shares after one year of completed service. Under the Plan, shares were provided free of 
charge, subject to certain rules with respect to vesting and sale of shares on termination of employment or death.

11  The plaintiffs were never awarded shares under this Employee Stock Plan. Therefore, they did not benefit as 
they would have liked when COM DEV was re-organized in 1994, with its core assets transferred to COM DEV 
International. In November, 1996, COM DEV International undertook an initial public offering. In the course of the 
initial public offering, the employer satisfied its obligations to all current employees participating in the Stock Plan. 
The plaintiffs claim that there has been a breach of contract because they were never permitted to participate in the 
Stock Plan described in the Employee Handbook, and thus, they are entitled to damages.

Common Issues

12  For purposes of this motion, there are two central issues: whether there are common issues under s. 5(1)(c) of 
the Class Proceedings Act and whether a class proceeding is the preferable procedure under s. 5(1)(d). "Common 
issues" are defined in s. 1 as meaning

(a) common but not necessarily identical issues of fact, or

(b) common but not necessarily identical issues of law that arise from common but not necessarily 
identical facts.

13  The plaintiffs have identified a number of common issues for purposes of certification of this proceeding. 
Essentially, they rest on the proposition that all members of the proposed class received the Employee Handbook, 
that this constituted a term of employment, and the failure to provide shares in accordance with the Employee Stock 
Plan described in the handbook was a breach of contract. In argument, counsel stated that the contract of 
employment for each employee included both the Offer letter and the handbook, but argued strenuously that oral 
representations during the interview process should not be considered to contradict the written documents.

14  In the determination of whether there are common issues for purposes of certifying a class proceeding, Ontario 
law does not require that the common issues be predominant in the litigation (Abdool v. Anaheim Management Ltd. 
(1995), 21 O.R. (3d) 453 (Div. Ct.) at 471). However, the jurisprudence emphasizes that the determination of the 
common issues must have significance for the course of the litigation. In the words of Sharpe J. in Rosedale Motors 
Inc. v. Petro-Canada Inc. (1998), 42 O.R. (3d) 776 (Gen. Div.) at 785,

Can it be said, in the context of the other issues and the cause of action as a whole, that the determination 
of the proposed common issue will actually decide and dispose of one aspect of the case that will move the 
litigation forward?

This question was rephrased by Winkler J. in Carom v. Bre-X Minerals Ltd. [1999] O.J. No. 1662, (Ont. Sup. Ct.), as 
"an issue in respect of which a finding will contribute to the case in a legally material way" (at paragraph 65).

15  Here, the defendants take the position that the common issues are very few, if any, and their resolution does 
not materially advance the litigation because of the individual nature of the major issues that must be determined: 
the terms of each employee's contract of employment, the determination of the shares to which an employee would 
have been entitled under the Employee Stock Plan, and the calculation of damages.

16  Essentially, the defendants argued that the Employee Handbook can not be considered in isolation when 
determining the content of any individual employee's contract of employment. Instead, it is submitted that the terms 
of the contract must be determined by considering a number of sources: representations during the course of hiring 
interviews, the written Offer of Employment, and, perhaps, the Employee Handbook or ads seen prior to hiring. 
Affidavit evidence was presented to show that at least one potential class member, Judi Zelazny, had been told that 
she was not eligible for the Employee Stock Plan during the course of her hiring interviews.
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17  Two of the plaintiffs, Mensch and Merriam, indicated that they were told, during interviews, that the Plan was 
under review. Huras conceded in cross-examination that he had some recollection of being told, on his first day 
when given the Handbook, that the Stock Plan was under review. All three named plaintiffs filed affidavits in which 
they indicated that multiple representations were made to them during the course of interviews that they would be 
members of the Plan. Indeed, the plaintiffs' factum for this motion states that "persons in authority confirmed that 
they [the plaintiffs] would participate in the Employee Stock Plan". As well, the factum states at paragraph 46 that 
there is a common issue as to whether there was a representation from a person in authority that a new employee 
would be excluded from the Plan. In argument, counsel conceded that if a potential employee had received that 
information during the hiring process and accepted it, he or she would have no entitlement to shares under the 
Plan.

18  Clearly, the contract of employment of each individual hired at COM DEV consists of more than the Employee 
Handbook. For such key terms as salary and position, resort must also be made to the Offer of Employment. 
Despite the assertion by counsel for the plaintiffs in argument that the contract should be determined from the 
written documents, the material filed for this motion and relied on by the plaintiffs goes beyond those documents. 
For example, the plaintiffs' affidavits rely on statements made in the interview process assuring them that they 
would participate in the Employee Stock Plan. In their factum, they both refer to those representations and indicate 
that it is relevant to inquire whether a person in authority stated, during the course of the interviews, that a new 
employee would not be eligible for the Plan. Thus, in order to determine the terms of an individual's contract of 
employment and their entitlement to participate in the Plan, there will, of necessity, be an individualized inquiry to 
determine what was said in the course of the several interviews held with each individual. In determining that 
question, there will be important issues of credibility. For example, even with the named plaintiffs, there will be an 
issue as to whether they reasonably believed that they were members of the Plan, given that they never raised the 
fact of representations and entitlement with anyone in management throughout the years. Even in 1996, when Mr. 
Mensch sent an "anonymous" letter to senior management complaining about the lack of participation of some 
employees in the Stock Plan, he argued on grounds of fairness, not contractual entitlement. Moreover, Karen 
MacMillan, who worked for Human Resources during the critical period in 1993, gave evidence that she did not 
believe that she would have told prospective employees that they would be members of the Plan after it was 
cancelled.

19  This is not a case where there has been a single representation to a group of people, and litigation can be 
moved forward by a determination whether the representation was misleading, as in Peppiatt v. Nicol (1993), 16 
O.R. (3d) 133 (Gen. Div.). Rather, this is a case more similar to Rosedale, supra or Moutheros v. DeVry Canada 
Inc. (1998), 41 O.R. (3d) 63 (Gen. Div.), where there have been a number of representations made to different 
individuals in different contexts. Most significantly, there is no common issue with respect to the content of the 
employment contract that will move the litigation forward in a legally meaningful way, as the Employee Handbook 
can not be considered in isolation from the larger factual context.

20  The plaintiffs also argued that there are common issues with respect to the interpretation of the contract. 
Initially, their counsel argued that the Plan stated that all full time employees were eligible to participate, relying on a 
general provision in the handbook describing employment status and categories of employees. In that section, the 
category of full time employees was said to be eligible for all benefit plans. However, turning to the precise terms of 
the Employee Stock Plan, one finds a section on criteria for eligibility, which states, "Full time employees ... who are 
designated by the Board of Directors" are eligible to receive shares under the Plan (emphasis added). Moreover, 
the terms of the Plan state that nothing in it prevents the company from taking any corporate action which it deems 
appropriate, "whether or not such action would have an adverse effect on this plan or the rights granted to any 
employee affected by this plan".

21  Anita Davis, Vice President of Corporate Development, filed an affidavit indicating that employees were not 
entitled to a particular number of shares each year; rather, different ranges of shares were available to persons in 
different positions, and a determination of the shares allocated to a particular employee was made on the basis of 
the individual's position and performance. She stated that the amount of shares allocated was always within the 



Page 6 of 7

Huras v. COM DEV Ltd.

discretion of management. At some time in the past, however, a decision was made to provide employees in lower 
positions with a percentage of a range. The evidence was not clear as to what this meant, and there was some 
confusion about whether this change resulted in an entitlement to a certain number of shares for certain employees. 
The defendants take the position that management still exercised discretion in awarding shares within the range 
based on performance, a position that seems consistent with the express terms of the Plan. Therefore, the issue of 
share entitlement requires an individualized inquiry.

22  The plaintiffs argued that the question of entitlement could be resolved by rating all class members on an 
average basis. While that might simplify the issue of entitlement, it does not accord with the terms of the Plan, 
which emphasize the importance of an individual determination based on performance. Therefore, to determine the 
shares to which each class member is entitled, a determination will have to be made as to what the individual would 
likely have received for each year of participation.

23  Finally, the issue of damages may require an individualized inquiry with respect to the claims of a number of 
class members. For employees who terminated their employment before the public offering, the damage calculation 
is relatively straightforward, as the Plan requires the employer to reimburse the employee for vested shares at the 
book value of the shares. For other employees, the inquiry with respect to damages is more complex, because the 
value of the COM DEV shares fluctuated significantly from the issuing price of $8.25 (a price which these 
employees could not claim, as the shares were subject to an escrow period for one year) to $29.00 one year after 
the public offering to as high as $38.00. The defendants argued that a determination must be made on the basis of 
each individual's characteristics and past behaviour as an investor, since some individuals might have sold high, 
and others sold low or continued to hold the stock. The evidence shows that each of the three named plaintiffs has 
dealt differently with company shares which they owned through participation in the replacement Stock Plan created 
in 1996 and other stock purchase arrangements.

24  Counsel for the plaintiffs argued that damages could be dealt with by choosing an average share price and 
applying that to all members of this subclass. However, it is not my role to make a determination of the proper 
method of valuing the individual losses, as this is a procedural motion only. It is for the trial judge to determine the 
method for valuing losses. However, it is clear that the defendants can make a respectable argument that the 
determination of damages requires an individualized inquiry into the circumstances of each class member. While 
there are common issues of fact as to the value of the shares over time, this is not a particularly difficult question to 
resolve, as the shares are publicly traded. The difficult question will be the value of each plaintiff's loss, which may 
require an individualized inquiry.

25  In sum, there are few, if any, common issues here, and none that will move this litigation forward in a legally 
significant way, especially on the question of the defendants' liability. For this reason alone, this is not an 
appropriate case to certify as a class proceeding.

Preferable Procedure

26  Even if I am wrong on the question of common issues, I do not consider that a class proceeding is the 
preferable procedure for the resolution of this litigation. In determining the preferable procedure, three criteria are 
normally considered: whether judicial economy would best be served by a common determination of the common 
issues; whether access to justice will be facilitated for those whose actions might not otherwise be asserted; and 
whether the behaviour of actual or potential wrongdoers will be modified (Abdool, supra, at 461).

27  Here, given the necessity for individual determinations with respect to the content of the contracts, the 
entitlement to shares and the damages for those who were not required to sell at book value, I am not satisfied that 
judicial economy will be promoted by a class proceeding. Essentially, there would be a need for individual 
discoveries and individual determinations on all major issues, even if a class proceeding were certified, as in 
Moutheros, supra, where certification was refused.

28  As to the issue of access to justice, it is not clear that a class proceeding is preferable. For some individuals, it 
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may be much more expeditious to pursue a claim through the Small Claims Court, especially for those claiming the 
book value, since recovery is likely to be within that court's jurisdiction. Even for larger claims, the simplified 
procedure under the rules may be faster and less cumbersome for individuals than a class proceeding.

29  In reaching my decision that a class action is not a preferable proceeding, I have considered s. 6 of the Act, 
which was quoted above. That section states that a class proceeding is not barred solely because there are 
individual contracts in issue, or individual determinations of damages must be made. However, here the lack of 
common issues that will advance the litigation and the number of individual issues for determination make a class 
proceeding inappropriate.

30  Therefore, the motion for certification is dismissed. If the parties wish to make submissions with respect to 
costs, they may make written submissions or contact my assistant for an appointment.

SWINTON J.
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Memorandum of Judgment 

_______________________________________________________ 

 

The Court: 

Overview 

[1] The appellants appeal the case management judge’s decision to certify the respondents’ 

claim as a class proceeding. The certification order was preceded by a lengthy litigation history 

that has been case managed since 2010. During this time, the case management judge issued “16 

decisions and multiple rulings” before finally certifying the proceedings under the Class 

Proceedings Act, SA 2003, c C-16.5 (the Act): LC v Alberta, 2017 ABCA 133 at para 17, [2017] 

AJ No 428. 

[2] In his decision to certify the two classes, the case management judge described, in succinct 

terms, the context within which the proceedings arose: 

67 It is clear that the Plaintiffs are taking an overly simplistic view of 

certification of a class proceeding in the circumstances of this case. Conversely, 

HMQ is attempting to portray this action as an incredibly complicated matter that 

cannot possibly be conducted and managed as a class proceeding. 

68 The main difficulty for HMQ is the basic, underlying circumstances of this 

case: a government department in a fiduciary relationship to vulnerable children 

who have been removed from their parents' or guardians' care by government 

authority that regularly failed to follow clear legislated requirements with respect to 

hundreds if not thousands of children. When taken to task for this by the Court of 

Appeal in TS, HMQ brought an application for a stay which they later 

acknowledged was based partly on misrepresented facts. When the stay was 

unsuccessful, they legislated a "fix". Despite the fix, the Department continued to 

breach its legislated requirements. These circumstances cry out for some sort of 

class proceeding to determine if the victims of this conduct deserve some sort of 

remedy. 

69 In my view, the most significant piece of evidence on this application is the 

chart prepared for the Deputy Minister of Children's Services following the Court 

of Appeal decision in TS and leading up to the application for a stay and the 

amending legislation in June, 2002. The information compiled in the chart came as 

a result of an email from Darryl Bertch, Acting Manager of Child Welfare 

Resources of the Ministry of Children's Services, dated Friday, March 8, 2002 (four 

days after the TS decision) requesting the recipients to, amongst other things, 

provide "a list of child ID numbers for any TGOs in your worksite that are not 
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compliant (i.e. a TGO granted over 39 days ago for which no care plan was filed). 

The introduction to the memo advises: 

It is therefore possible that if you have a TGO that was granted more 

than 30 days ago and for which no care plan has been filed, that 

TGO no longer exists and the child is in care illegally. 

70 The response to Mr. Bertch's request for information as of May 15, 2002 

provides the statistics: 

Number of invalid TGOs       539 

Number where the granting of the TGO had been contested   72 

Number of families involved       332 

Number where plans on file but not filed in Court    450 

How many TGOs remain invalid      212 

How many re apprehensions were conducted    49 

How many letters were sent to parents     151 

71 A memo from the then-Minister Iris Evans to the Deputy Minister dated April 

25, 2002 expresses: 

...my most sincere dissatisfaction with the non-compliance of some 

staff members to file case plans as dictated in Section 33 of the 

Child Welfare Act. Although I understand there was refusal to file 

some of these case plans by the court itself, it was also discovered 

that not filing within the dictated timelines was also a case of 

'regular practice'. 

72 The above statistics, of course, do not tell the individual stories as to how the 

children came to be in government care and why a TGO was issued. However, from 

the perspective of policy and legislation, the Director only sought TGOs when there 

was a reasonable chance as assessed by the individual child protection worker 

involved that the child might be reunited with the parents or guardian within a 

reasonable time. 

 LC v Alberta, 2016 ABQB 151 at paras 67-72, [2016] AJ No 247. 
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[3] The Court of Appeal, dismissing the director’s application to suspend the operation of its 

ruling in TS v Alberta (Director of Child Welfare), 2002 ABCA 90 at para 11, 299 AR 378, made 

the following observation: 

11 There has been no explanation given as to why there has been such extended 

and extensive non-compliance with the Act. Nor does the evidence indicate that 

there will be future compliance. All this is especially troubling given the legislative 

history of the Act (discussed in our Reasons) and the fact that more than two years 

have passed since judges of the Provincial Court first reached the same conclusion 

about the legal effect of s. 29(3) that we now have. We do not know why there has 

continued to be non-compliance with the Act in the face of those judicial 

pronouncements. These are not circumstances in which the Court ought to facilitate 

ongoing non-compliance by the Director with requirements that were imposed on 

him by the Legislature in order to address specific concerns about the care of 

Alberta's children. 

[4] The case management judge certified the action to proceed as a class proceeding in which 

he defined two classes and set out the common issues to be determined.  

[5] The appellants’ grounds for appeal are as follows: 

1. The case management judge erred in law by recognizing novel private law causes 

of action in a public law context, by failing to perform the required foreseeability 

and proximity analysis before permitting them to go forward, and by permitting a 

cause or causes of action to proceed where the statement of claim asserts no factual 

foundation. 

2. The case management judge fell into palpable and overriding error in his findings 

relative to each of the criteria in s 5(1)(b) through (e) of the Act. 

[6] In broad terms, the appellants argue the case management judge erred in finding that each 

of the requirements under s 5 of the Act were satisfied before certifying the action.  

[7] More specifically, the appellants argue that the case management judge did not 

differentiate between the pre-February 21, 2002 and the post-November 1, 2004 legislative care 

plan obligations and failed to appreciate that the third amended statement of claim did not plead 

the facts necessary to support any causes of action relative to the post-November 1, 2004 

concurrent planning regime. The appellants also argue that the fourth amended statement of claim 

did not remedy that factual vacuum and the amendments should not have been permitted without 

some evidentiary foundation for doing so. 

[8]  The appellants further argue that s 5 prohibits certifying more than one class in a class 

proceeding and submits that the action certified does not advance the action for all class members. 

The appellants submit that, in any event, the individual issues will overwhelm the common issues 

to the extent that any possible advances occasioned by the certification will be minimal. In the 
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result, the legislative objectives of enhancing judicial economy, improving access to justice, 

effecting behavioral modification and avoiding inconsistent results will not be achieved.  

[9] Finally, the appellants argue that the representative plaintiffs have an irreconcilable 

conflict with each other that is compounded by the fact that legal counsel is representing both 

classes.  

[10] The above arguments are essentially a repetition of those the appellants advanced in the 

lower court in opposition to the certification order. 

Standard of Review 

[11] In certifying a class action, the certification judge is uniquely familiar with the factual 

context. Applying the legislative tests to the evidence involves questions of mixed fact and law. As 

such, the court is reluctant to interfere with the exercise of judicial discretion on the part of a case 

management judge in the context of complex litigation: Starratt v Mamdani, 2017 ABCA 92 at 

para 8, [2017] AJ No 259. 

[12] In the context of this appeal it is also important to observe that class action legislation is 

procedural. As noted in Starratt, it is intended to provide a mechanism to determine issues that are 

common to the members of the class who opt into the proceeding in a manner that is economical, 

fair, efficient and manageable. For that reason, the legislation is applied flexibly and liberally in 

order to balance fairness and efficiency: Starratt at para 9. 

[13] If it is determined that the pleadings disclose a cause of action, the evidentiary threshold for 

certification is not onerous. It requires that there be some factual basis, not for the claim itself, but 

for each of the individual certification requirements: Pro-Sys Consultants Ltd v Microsoft 

Corporation, [2013] 3 SCR 477 at para 100, 2013 SCC 57.  

[14] The pleadings, at the certification stage, are construed generously and liberally allowing 

for deficiencies that are not radically deficient. The question simply put is whether the facts 

pleaded, assuming them to be true, could possibly be considered to entitle the plaintiff to a remedy. 

In other words, unless it is plain and obvious that the facts do not support a remedy or are 

insufficient for that purpose, the cause of action will be sufficiently disclosed to meet the 

legislative requirements: Starratt at para 10.  

Analysis 

[15] The primary focus of the appellants’ arguments relates to the initial temporary 

guardianship order (“TGO”), including the reasons underlying the decision to bring the children 

into care. That perspective colours the appellants’ objection to most of the case management 

judge’s findings regarding the existence of certain causes of action in the child protection context 

and their objection to his reasons for concluding that a class proceeding is the preferable procedure 

going forward.  
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[16] The respondents do not challenge the initial TGO and do not dispute the Relative class 

members’ role that likely precipitated the decision to bring the children into care. The respondents’ 

arguments are instead focused on the legal consequences of the appellants’ exercise of unlawful 

authority and their conduct in the face of that unlawful authority.  

[17] This perspective is important when considering the various arguments relative to the 

requirements in s 5 of the Act and whether or not they are satisfied.  

Section 5(a) – Does the pleading disclose a cause of action? 

[18] The appellants argue that negligence, breach of fiduciary duty, and the appellants’ duty to 

sue themselves, misfeasance and the s 7 and s 9 Charter claims are not legal causes of action in the 

child protection context. They do not argue that the respondents have inadequately pled certain 

causes of action in the third amended statement of claim. That is important because this Court, in 

this very action, has expressly upheld the respondents’ negligence and fiduciary duty causes of 

action relative to the Child class, and the panel considers itself bound by that earlier decision: LC v 

Alberta, 2010 ABCA 14, 469 AR 375. In addition, and in the same action, the respondents were 

permitted to correct a technical deficiency in their pleading relative to the misfeasance cause of 

action and to their alleged breaches of s 7 and 9 of the Charter. Apart from those technical 

deficiencies, the causes of action were upheld. The respondents corrected the technical 

deficiencies in the third amended statement of claim and the appellants do not assert otherwise: LC 

v Alberta, 2010 ABCA 14 at paras 4, 11, 12, 19. 

[19] The appellants also argue that the decision in Ernst v Alberta, 2017 SCC 1, [2017] SCJ 

No 1 and Alberta v Elder Advocates of Alberta Society, 2011 SCC 24, [2011] 2 SCR 261 changed 

the law respecting the legal availability of a cause of action in negligence and breach of fiduciary 

duty in the child protection context. The panel rejects that argument. Ernst considered the liability 

of government to a single individual in the context of exercising its statutory authority generally. 

That is distinguishable from the circumstances here where the respondents argue there was an 

absence of lawful authority and corresponding obligations arising from the failure to comply with 

the statutory obligation. More significantly, the Supreme Court of Canada in Elder expressly 

identified the guardian-ward or parent-child relationship as a historically recognized fiduciary 

relationship: Elder Advocates at paras 33, 47, 51. 

[20] Finally, and without deciding whether or not there is a duty on the part of the government 

to sue itself, the third amended statement of claim, read globally, asserts a more comprehensive 

obligation than the duty to sue oneself. The respondents assert a general fiduciary obligation to 

safeguard the legal interests of the Child class members from which the Relative class members 

derive a benefit and of which the duty to sue themselves is but one example. The scope of the 

fiduciary duty is a matter to be determined at trial. 

[21] For those reasons, the panel concludes that, although the case management judge stated the 

common question relative to the fiduciary duty too broadly, he was correct in concluding it was not 
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plain and obvious that the causes of action in the third amended statement of claim could not 

succeed. This ground of the appeal is therefore dismissed. 

Section 5(b) – Is there an identifiable class of two or more persons? 

[22] The appellants argue first that s 5(b) does not provide for a class proceeding that has more 

than one class and second, that there is no rational connection between the classes and the common 

issues. The latter argument is more relevant to s 5(c) that requires the court to consider whether the 

claims of the prospective class members raise a common issue and, accordingly, those arguments 

will be addressed below as part of the s 5(c) requirement. 

[23] As to the first argument, on the evidence that was before the case management judge, and 

in particular, the statistical information relative to the appellants’ compliance with the legislative 

requirement to file a care plan, there can be no doubt there are two or more individuals from two 

distinct classes – the “Child class” and the “Relative class” – in respect of whom the government 

failed to file a care plan. Section 5(b) merely requires that there be “an” identifiable class with two 

or more persons. On a plain reading of s 5(b), there is no express prohibition against having more 

than one class. Moreover, s 7 expressly contemplates certification where there is more than one 

class or subclass. In such cases, certification is not foreclosed provided there are common issues to 

the classes and subclasses. 

[24]  The case management judge’s conclusions on this issue are reasonable and entitled to 

deference.  

Section 5(c) – Do the prospective class members raise a common issue whether or not 

the common issue predominates over issues affecting only individual prospective 

class members? 

[25] The appellants argue it was a palpable and overriding error for the case management judge 

to find that the class members raise a common issue because the issues do not advance the action 

for all class members and the common issues are not a significant ingredient in each of the class 

members’ claims. The panel agrees with the appellants’ arguments in part. Some statutory context 

is necessary in which to situate this argument. 

[26] From 1984 until 2004, the Child Welfare Act, SA 1984, c C-8.1 as amended, required that a 

service plan be prepared and filed with the Provincial Court of Alberta within 30 days from the 

granting of a TGO. As a result of this Court concluding that the failure to file a care plan rendered 

the TGO void (TS v Alberta (Director of Child Welfare), 2002 ABCA 46, 299 AR 290), the Child 

Welfare Amendment Act, 2002 (No 2), SA 2002, c 10 was passed which purported to validate all 

TGOs granted before February 21, 2002. The Child Welfare Act was replaced by the Child, Youth 

and Family Enhancement Act, SA 2003, c 16, effective November 1, 2004. As the case 

management judge stated at para 15 of his reasons, “[a]t that time, the provisions requiring the 

filing of a care plan were repealed. The Director was still required to prepare a "concurrent plan" 

dealing with family reunification issues within 42 days from the date of the initial application for 

custody of the child. That regime continued until October 1, 2009 when concurrent planning was 
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removed as a legislated requirement” as a result of the Child Youth and Family Enhancement 

Amendment Act, SA 2008, c C-31. 

[27] Within the period between February 21, 2002 and November 1, 2004, the common issue 

raises the exercise of unlawful authority and the common questions ask what flows from the 

exercise of that unlawful authority. Regardless of whether the Relative class has a legal interest in 

the outcome of certain of the common issues relative to the Child class, the factual matrix that will 

be relied on to prove the various causes of action will be the same. The analysis for each class 

begins with the allegation that the appellants exercised unlawful authority over the Child class 

members and assesses the appellants’ liability for what they did or did not do thereafter. In that 

sense, the claims of the Relative class members are derived from those of the Child class members. 

Answering the questions commonly will avoid duplication in the legal and factual analysis: 

Pro-Sys at para 111.  

[28] For the period before February 21, 2002 and after November 1, 2004, the unlawful 

authority that connects the class members’ claims and that represents a significant ingredient of 

each claim will be arguably problematic. The constitutional validity of the amending legislation is 

a threshold question for the members of the class in the period prior to February 21, 2002. The 

members of the class in the period between February 21, 2002 and November 1, 2004 have no 

interest in that issue and its resolution does nothing to advance the claims of those individuals; in 

fact, it will necessarily delay the resolution of their claims until the constitutional question is 

resolved. 

[29] Similarly, for the concurrent planning period following November 1, 2004, the nature of 

the appellants’ authority in respect of each member of the Child class will be a substantial 

ingredient in the claims they advance and, as such, the conduct of the Relative class members will 

be germane. Again, none of the class members for the period February 21, 2002 to November 1, 

2004 have any interest in questions pertaining to the lawfulness of the appellants’ authority given 

that, for them, the question has already been definitively answered by this court in TS. 

Accordingly, determining the constitutional question will do nothing to advance the claims of 

either the Child or Relative class members in that period. 

[30] Respectfully, to the extent the case management judge concluded there were common 

issues among the members of the Child and Relative class members outside the period between 

February 21, 2002 and November 1, 2004, he committed an overriding and palpable error that is 

reviewable by this Court.  

Section 5(d) – Having regard to the factors in s 5(2)(a) to (e), is the class proceeding 

the preferable procedure for the fair and efficient resolution of the common issues? 

[31] A class proceeding is the preferable procedure if it presents a fair, efficient and manageable 

method of determining common issues, and if such determination will advance the proceeding in 

accordance with the goals of achieving judicial economy, access to justice and behavior 
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modification: TL v Alberta (Director of Child Welfare), 2008 ABQB 114 at para 98, 436 AR 217, 

approved by this Court at 2009 ABCA 182 at para 26, 457 AR 141. 

[32] The proper approach to be taken in considering whether a class proceeding is the preferable 

procedure for resolving the common issues is to have regard to all of the individual and common 

issues arising from the claims in the context of the factual matrix. A class proceeding is the 

preferable procedure where it presents a fair, efficient and manageable method of determining the 

common issues which arise from the claims of multiple plaintiffs and where such determination 

will advance the proceeding in accordance with the goals of judicial economy, access to justice 

and the modification of the behavior of wrongdoers: Carom v Bre-X Minerals Ltd, 44 OR (3d) 

173 (SCJ) at 239, [1999] OJ No 1662. 

[33] The thrust of the appellants’ argument here is that the supposed advantage of avoiding 

thousands of lawsuits will simply be deferred to the second stage of class proceedings after the 

huge expenditure of time and effort on a common issues trial. They argue that the case 

management judge fell into palpable and overriding error by failing to assess the prospects of the 

action, as certified, becoming a monster of complexity and cost.  

[34] The panel rejects that argument for the period between February 21, 2002 and November 1, 

2004. As earlier noted, while determining the common questions does not in every case advance 

the claims of both the Child and the Relative classes, the factual matrix that will inform the class 

proceedings judge’s findings on each of the common questions will be the same and it will not 

necessitate a challenge by either class to the underlying TGO that brought the Child members into 

care. 

[35] The case management judge noted that access to justice barriers would impact negatively 

upon the individual class members. There are also social and psychological barriers influencing 

the ability of the class members to advance individual causes of action. A determination against 

the class members on the common issues will eliminate the necessity of individual claims. Hence, 

judicial economy is clear. The case management judge’s findings are reasonable and entitled to 

deference for the period between February 21, 2002 and November 1, 2004.  

[36] That same conclusion, however, does not apply to the periods before February 21, 2002 or 

after November 1, 2004.  

[37] As the panel alluded to in its consideration of the requirements in s 5(c), the breadth of the 

classes certified impacts the preferability of the proceedings generally. The panel has considered 

the earlier decision of this Court in LC v Alberta, 2010 ABCA 14 that, as a result of this Court’s 

decision in CHS v Alberta (Child, Youth and Family Enhancement Act, Director), 2010 ABCA 

15 at paras 41, 42, 469 AR 359, the period prior to February 21, 2002 should not be struck from the 

pleadings. CHS arose in an application to strike certain causes of action as a preemptive strike 

before a certification application. While an assessment of the causes of action, including their 

temporal scope, is one part of the certification analysis, a certification application engages 

different and broader considerations including judicial economy and access to justice. For that 
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reason, the panel does not consider itself bound by this Court’s earlier ruling, in a different context, 

relative to the actionable time period. 

[38] The case management judge, stated the following in determining that the class proceeding 

as defined would be the preferable procedure: 

255 Here, the individual assessment regarding liability for the Child Class 

members may be as straightforward as determining the date of the TGO or the date 

they were taken into custody, and determining whether a plan was prepared and 

filed, or a concurrent plan was filed, within the appropriate time. The date of the 

TGO or the date taken into custody will inform the applicability of the various 

defences to that Child Class member. 

256 The same basic assessment is required for the Family Class members, with 

the dates informing the applicability of the various defences raised regarding that 

Family Class member. 

[39] It can be inferred from those paragraphs that the case management judge considered the 

liability questions to be straightforward and that the real issues were likely to arise in the damages 

assessment. While the case management judge’s findings are entitled to deference, the reasons do 

not disclose that the case management judge considered the impact that including the period before 

February 21, 2002 and after November 1, 2004 would have on the scope of the common issues and 

the complexity of the proceedings. Accordingly, he did not consider how that broader definition 

might impact judicial efficiency, judicial economy and access to justice of all members of the class 

before he concluded he was satisfied of the matters in s 5(d) and s 5(2) of the Act. 

[40] It is our view that, for the period before February 21, 2002 and after November 1, 2004, the 

proceedings do not satisfy the preferability analysis because the questions of fact and law affecting 

individual members of the class would predominate over the common questions to the extent that 

judicial economy and access to justice would be seriously compromised.  

[41] The respondents, quite emphatically, argued that the commonality in the certified 

proceedings was unlawful authority. If the period prior to February 21, 2002 was included in the 

class definition, the proceedings could not proceed without first determining the constitutional 

validity of the amending legislation. The resolution of that issue would have an indeterminate 

substantive and temporal effect on both the causes of action that would remain for those 

individuals claiming in the pre-February 21, 2002 period and on the connection those claims might 

have to the claims of those in respect of whom, it has been held, there was no authority. 

[42] The post-November 1, 2004 period created a duty to consult with other family members to 

develop a plan, but there was no requirement that a plan be filed. The question of unlawful 

authority in this context is very different from that in the earlier timeframe and one that will 

necessarily engage an inquiry into the government’s relationship with every Child and every 

Relative class member between November 1, 2004 and 2009. Including this period will exacerbate 

the costs and complexity of the proceedings and, in the result, will impede access to justice by 
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those members who have no interest in the duty to consult and in respect of whom the question of 

unlawful authority is decidedly common.  

[43] For all of those reasons, it is our view that the case management judge fell into palpable and 

overriding error when he concluded that s 5(d) was satisfied, but only to the extent that he included 

the periods before February 21, 2002 and after November 1, 2004.  

Section 5(e) – Is there a person eligible to be appointed as a representative plaintiff 

who, in the opinion of the court, will fairly and adequately represent the interests of 

the class, has produced a plan for the proceeding that sets out a workable method of 

advancing of the proceeding on behalf of the class and of notifying class members of 

the proceeding, and does not have, in respect of the common issues, an interest that is 

in conflict with the interests of other prospective class members? 

[44] The thrust of the appellants’ arguments relative to this requirement is the prima facie 

conflict between parents and children in child protection matters. The appellants argue that 

appointing LC as the Relative class representative given her contribution to the reasons for EMP’s 

apprehension sets up a real conflict between the classes in any assessment of damages. The 

appellants say the conflict is compounded by having one counsel represent both classes in the 

proceedings.  

[45] It is important to note that s 5(e) addresses whether the representative plaintiff has a 

conflict with the interests of the other class members in relation to the common issues. There are 

no conflicts between the representative plaintiff of the Child class and the members of that class 

and there is no conflict between the representative plaintiff of the Relative class and the members 

of that class. Moreover, the common issues in the period between February 21, 2002 and 

November 1, 2004 derive from the government’s unlawful authority and there is no conflict 

between the classes in respect of that common issue. While there may be conflicts in the damages 

assessment phase of these proceedings, the case management judge rightly observed there is 

flexibility in the legislation to address that conflict if and when it arises, including to certify an 

aggregate damages question if that is appropriate. Section 11 of the Act confers a broad discretion 

on the court to amend the certification order, decertify the proceeding or make any other order the 

court considers appropriate: Starratt at para 18.  

[46] The case management judge considered the appellants’ arguments relative to LC’s frailties, 

he considered the assertion of a conflict between LC and EMP and he took into account the 

flexibility in the legislation to supplement or remove a representative plaintiff during the 

proceedings. While the appellants disagree with his conclusions, it is our view that the case 

management judge’s analysis reveals no palpable and overriding error and his findings in that 

regard are entitled to deference. 

Conclusion 

[47] The appeal is allowed to the extent only that the applicable class period is restricted to 

between February 21, 2002 and November 1, 2004.  
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[48] As a result, the common issues certified by the case management judge and attached as 

schedule 1 to the order dated July 18, 2016 is amended to reflect the restricted class period. The 

effect of such amendment similarly requires a further amendment to the third amended statement 

of claim to reflect the restricted class period.  

[49] In addition, and in accordance with these reasons, common issue 3 attached as schedule 1 

to the order is also amended to reflect these reasons and, in particular, that the particulars and 

scope of any fiduciary obligation is a matter to be determined at trial and is not restricted to simply 

whether the director owed a specific duty to the Child class members to consider the 

commencement of proceedings against the director.  

Appeal heard on June 8, 2017 

 

Memorandum filed at Edmonton, Alberta 

this 7th day of September, 2017 

 

 

 

 
Berger J.A. 

 

 

 
Authorized to sign for:          McDonald J.A. 

 

 

 
Crighton J.A. 
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[1] In 1984, George Orwell foresaw a bleak future in which the only relief for the oppressed 
proletariat was the prospect of being lifted out of their misery by winning the colossal state-run 
lottery: 

The Lottery, with its weekly pay-out of enormous prizes, was the one public event 
to which the proles paid serious attention. It was probable that there were some 
millions of proles for whom the Lottery was the principal if not the only reason 
for remaining alive. It was their delight, their folly, their anodyne, their 
intellectual stimulant. Where the Lottery was concerned, even people who could 
barely read and write seemed capable of intricate calculations and staggering 
feats of memory. There was a whole tribe of men who made a living simply by 
selling systems, forecasts, and lucky amulets.1  

 
[2] Once illegal in Canada, lotteries have become big business for governments. Realizing 
that they could be a useful way of raising money without overt taxation, governments decided 
that lotteries were not such a bad thing after all, if they could be controlled by the state and if the 
profits flowed to the treasury. The “numbers game”, formerly orchestrated by shady gangsters 
collecting slips and distributing cash in seedy neighbourhoods, is now played in thousands of 
convenience stores across the nation.  

                                                 
 
1 George Orwell, 1984 (London, England: Secker and Warburg, 1949). 
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[3] In this proposed class action, the plaintiff, Mr. Loveless, claims that the Ontario Lottery 
and Gaming Corporation (“OLG”) failed to protect Ontarians from fraud committed by the 
retailers who are largely responsible for the sale and redemption of tickets. There is a factual 
basis for this complaint. Mr. Loveless points to several documented legal cases of fraud, to a 
report of the Ontario Ombudsman, and to OLG’s own records of fraudulent activity within its 
retailer network. He seeks certification of this action as a class proceeding under the Class 
Proceedings Act, 1992, S.O. 1992, c. 6 (the “C.P.A.”). 

Background 

[4] OLG is an agency of the Ontario government and is responsible for conducting and 
managing lottery games, resort and community casinos, electronic bingo and racetrack slot 
machine operations.  It is the successor to the Ontario Lottery Corporation (the “OLC”), which 
was created in 1975 and which merged with the Ontario Casino Corporation in 2000.  

[5] The Ontario Lottery and Gambling Corporation Act, 1999, S.O. 1999, c. 12, Sched. L, 
directs that the proceeds of OLG’s lottery and gaming operations be paid into the Consolidated 
Revenue Fund, for appropriation by the Legislature for a variety of worthwhile causes, including 
the support of provincial hospitals, sport, recreational and cultural activities, charitable 
organizations and non-profit corporations, and other government programs, such as health care 
and education. 

[6] Since the inception of the lottery in Ontario, more than ten billion tickets have been sold, 
yielding $53 billion in revenues. OLG’s lottery operations generate nearly $3 billion in revenue 
annually. In OLG’s most recent fiscal year, 2009-10, about $1.5 billion was paid to customers as 
prizes and, after operating expenses, over $800 million was reported as net income and remitted 
as required by the statute.   

[7] Ontarians are avid consumers of lottery products of all kinds. It has been estimated that 
over 60 per cent of Ontario adult residents are lottery players. About 25 per cent of adult Ontario 
residents play the lotteries weekly.  

[8] Lottery games offered by OLG have varied over the years and include “on-line” games 
such as Lotto 6/49, Super 7 and Lotto Max (which are run across Canada on a national basis by 
the Interprovincial Lottery Corporation), provincial on-line games such as Lottario, sports 
betting games such as Pro-Line, and numerous instant ticket games. 

[9] Most of the lottery products sold by OLG are delivered through a network of thousands 
of retailers who sell lottery tickets, and also redeem lower value prizes directly at their retail 
locations.  The generation of tickets, and the subsequent validation of tickets by scanning a ticket 
to determine its value (where a player chooses to check his or her ticket in this manner), is 
carried out through a series of terminals at retail locations.  Through this retail network, OLG 
processes hundreds of millions of separate ticket purchases and redemptions each year. 
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[10] The retailers who sell OLG’s products include everything from “Mom and Pop” 
convenience stores to large grocery chains. The majority of retailers (50-60%) are convenience 
stores. 

[11] In Canada, and in most other jurisdictions, lottery tickets are purchased anonymously. No 
record is created at the time of purchase to identify the purchaser. Lottery tickets are, in effect, 
“bearer documents”, which makes it very difficult to prove that a ticket actually belongs to the 
person who is trying to redeem it.  As there is no record of the actual purchaser of a lottery ticket, 
the payment of a prize is generally made to the person with physical possession of the winning 
ticket. 

[12] Over the more than thirty years at issue in this action, the security procedures that OLG 
has used to process and validate wins have changed from time to time.  These processes have 
also varied at any given time, depending upon the value of the prize being claimed.  

[13] At the retail level, terminals provided to the retailer by OLG are used to verify that a 
ticket is a winner and, as of November 2006, retail terminals printed a validation receipt which 
was provided to the holder of the ticket.  Retailers are only able to pay out prizes below a certain 
specified dollar threshold. This has varied over time.  For many years, the dollar threshold was 
$300.00 for on-line games and $200.00 for instant games.  The dollar thresholds for both games 
were increased in November 2003 to $990, and in March 2007 to $999.90. 

[14] For winning tickets with a prize value above the applicable threshold, winners were 
instructed to go to the OLG Prize Offices in Toronto, or to mail the ticket into OLG Sault Ste. 
Marie Prize Centre, to collect their prize. To verify the claimant's entitlement to the ticket, OLG 
staff at the Prize Office asked the claimant to confirm that he or she was the rightful sole owner 
of the ticket and the claimant was required to provide acceptable identification.  In the absence of 
any other information (including other names on the ticket, damage to the ticket, the ticket being 
on hold, knowledge of a dispute), OLG would generally accept the claimant's verbal response 
and pay the prize. 

[15] For winning tickets that were considered “major wins” (i.e., above $10,000 or $50,000, 
depending upon the time in question), OLG applied an enhanced level of scrutiny.  This included 
computer validation processes, manual examinations by trained OLG personnel, and an 
interview of the claimant to assess the legitimacy of the claimant's entitlement to the winning 
ticket.  Again, absent evidence to the contrary, raising doubts or suspicions concerning the 
legitimacy of the claimant's entitlement, claimants were considered to be the lawful owners of 
the tickets in their possession. 

[16] OLG has also had a policy that applied to wins by “insiders” of OLG. That policy has 
been in existence for many years, and it has been amended from time to time.  In 1996, OLG 
amended its “insider” win policy to include retailers within those caught by the policy. 

[17] In general terms, after 1996, where an OLG insider claimed a prize greater than the dollar 
threshold ($10,000 or $50,000) set by the policy, the policy provided that additional investigation 
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and due diligence checks were to be performed by OLG Staff before a prize was to be paid.  The 
precise nature and scope of the investigation has differed throughout the relevant period. 

Exposure of Retailer Lottery Fraud in Ontario 

 
Winston had nothing to do with the running of the Lottery, which 
was managed by the Ministry of Plenty, but he was aware (indeed 
everyone in the party was aware) that the prizes were largely 
imaginary. Only small sums were actually paid out, the winners of 
the big prizes being non-existent persons. In the absence of any 
real intercommunication between one part of Oceania and 
another, this was not difficult to arrange.2 
 

[18] Unlike Orwell’s lottery, OLG’s lotteries actually do dispense real money to real people – 
massive amounts of money. Money that does, in fact, make people wealthy beyond their wildest 
dreams. And where there are massive amounts of money, there always have been, and there 
always will be, people who are prepared to break the law to get a piece of the winnings. 

[19] With millions of dollars up for grabs in the lotteries every week, and with no reliable 
method of proof of a winner other than possession of a ticket, it is not surprising that some 
unscrupulous people have attempted to misappropriate winning tickets.  Nor is it surprising that 
OLG “insiders”, including some retailers, who operated the cashier’s wicket for the prize 
redemption process, were at the forefront of the frauds. 

[20] The CBC exposed the problem of insider fraud within OLG in a program entitled “Luck 
of the Draw” that aired on the fifth estate on October 25, 2006. The program suggested that OLG 
insiders had been winning prizes at statistically incredible rates and claimed that OLG had failed 
to implement security measures to protect its customers from retailer fraud. 

[21] The fifth estate documented the case of a man called Bob Edmonds, who had submitted 
his lottery ticket to a retailer for validation. Although he heard the validation machine emit a 
jingle associated with a winning ticket, the retailer gave him only a free ticket. In actuality, his 
ticket entitled Mr. Edmonds to a $250,000 prize. The retailer pocketed Mr. Edmonds’ ticket and 
attended at OLG’s offices to claim the winning prize for herself. Although OLG’s staff had many 
grounds upon which to doubt the retailer’s claim that she was the rightful owner of Mr. 
Edmonds’ winning ticket, including the fact that Mr. Edmonds had himself contacted OLG about 
the matter, OLG paid the prize money to the retailer. Only after the Ontario Provincial Police 
arrested and charged the husband and wife operators of the variety store did OLG suspend the 
store's privileges to sell lottery tickets, but it did not take any other steps to recover the monies or 
to compensate poor Mr. Edmonds. Mr. Edmonds commenced an action against the retailers and 
OLG in the Superior Court of Justice. The court held that OLG owed a duty of care to Mr. 
                                                 
 
2 Ibid. 
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Edmonds, finding that it was “reasonably foreseeable that a retailer could attempt to gain some 
unfair advantage over a customer”:  Edmonds v. Laplante et al. (15 March 2005), Toronto  
02/CV-226280 (Ont. S.C.J.). Mr. Edmonds settled with the retailers for $150,000 and, following 
the Court’s ruling that OLG owed to him a duty of care, he settled with OLG for $200,000. 

[22] Mr. Edmonds’ case was by no means unique. For example: 

•  In 1993, a retailer claimed a $400,000 lottery prize won as a result of a lottery 
ticket that he had co-purchased with a customer named Paul Rutherford. Mr. 
Rutherford commenced legal proceedings to recover his half interest in the 
proceeds; the retailer, however, filed for bankruptcy. Subsequently, Mr. 
Rutherford pursued an action against OLG’s predecessor, the OLC, asserting that 
it had failed to investigate the retailer's claim to the prize money and to pursue her 
once it knew of his claim. OLC denied it had such duties. The court determined 
that OLC had a duty to act as a “prudent payor” and failed to fulfill that duty: 
Rutherford v. Ontario Lottery Corporation (17 July 2001), Brantford 401/99 (Ont. 
S.C.J.).  The court was also critical of the fact that OLC had not, after learning of 
the alleged fraud, pursued the retailer to recover the prize money pursuant to the 
standard indemnity agreement she had signed in exchange for her prize money. 

•  In 2003, the sister of a convenience store manager in Burlington, whose parents 
also worked in the store, presented OLG with a winning Super 7 free play ticket 
for $12,500,000. Despite having good cause to doubt the authenticity of the 
retailer’s claim, OLG paid the $12,500,000 prize.  After the Ontario Provincial 
Police, in the fall of 2010, laid charges of fraud and money laundering against the 
retailer, her brother, and their father, OLG eventually identified the rightful owner 
and paid the $12.5 million. The media had never been notified about the retailer’s 
lottery win, notwithstanding OLG’s policy that wins be publically announced. It 
is not clear why OLG did not follow its own corporate protocol in this instance. 

•  In 2003 a retailer in Orillia submitted a $250,000 winning ticket to OLG for 
validation – the true owner was later identified and the retailer was charged with 
fraud. 

•  In 2004, a customer validated a Lotto 6/49 ticket at a Toronto retail location and 
was advised by the retailer that the ticket was worth only $10. The retailer 
claimed, as his own, what was in reality a $5,700,000 prize and collected the prize 
money from OLG. After the fraud was discovered, OLG paid the prize to the true 
winner. 

[23] The fifth estate program caused public outrage and indignation. It brought the integrity of 
OLG’s lottery operations into question. The next day, October 26, 2006, the Ontario 
Ombudsman announced that he was commencing an investigation into how OLG protects its 
customers from fraud and how it responds to complaints of fraud. 
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[24] In March 2007, the Ombudsman released his report, entitled A Game of Trust: An 
Investigation into the Ontario Lottery and Gaming Corporation’s Protection of the Public from 
Fraud and Theft. The report was a broad indictment of OLG’s fraud protection system. It 
reported that OLG insiders, including retailers, had won a disproportionate number of prizes, 
including major prizes, that OLG had paid out millions of dollars to fraudulent claims, that OLG 
was aware of the problem of insider fraud and that it did not have adequate measures in place to 
prevent such fraud. The Ombudsman made a total of 23 recommendations, 20 of which were 
directed to OLG and three to the government.  

[25] OLG had, in fact, taken some measures to improve its security prior to the release of the 
Ombudsman’s report. These included improvements to its in-store terminals and to its in-store 
ticket validation processes, including a procedure that “froze” the retailer’s terminal where the 
ticket inserted showed an on-line win greater than $50,000. The terminal would not be unfrozen 
until the OLG call centre had spoken to and identified the customer. 

[26] Shortly after the fifth estate program was aired, OLG retained the consulting firm KPMG 
to review its policies and procedures relating to insider activities in the sale, purchase and 
redemption of lottery tickets. KPMG ultimately delivered three reports, making 
recommendations for improvements in OLG’s policies and procedures. There were some 40 
recommendations, many of which overlapped with recommendations made by the Ombudsman.  
All of KPMG’s recommendations were implemented by OLG, many soon after they were made.  

[27] OLG agreed to report to the Ombudsman, on a periodic basis, concerning its progress in 
implementing the Ombudsman’s recommendations. This culminated in a report, in September 
2009, summarizing the changes that had been implemented by OLG between November 2006 
and March 2008. These included the appointment of an new senior executive team and 
significant measures to address the problem of retailer fraud and to respond to customer 
complaints relating to fraud.  

[28] OLG has continued to make improvements in its policies and systems. In 2008, it 
commissioned the Deloitte consulting firm to undertake a study of insider wins. Since 2009, 
OLG has announced a number of initiatives to enhance the security of the lotteries, including, in 
November 2009, banning retailers from purchasing lottery tickets in their own stores or 
redeeming tickets in their own stores and, in April 2009, banning OLG employees from playing 
lotteries altogether.  In addition, OLG has turned over about 260 major retailer win files (wins in 
excess of $10,000) to the OPP. This has resulted in three charges being laid.  

[29] By September 2009, the Ombudsman had expressed himself satisfied with OLG’s 
implementation of the recommendations made in his report. For this reason, the plaintiff has 
selected 2009 as the cut-off date for the class period. 

The Plaintiff’s Claim 

[30] The proposed representative plaintiff, Donald Loveless, lives in Ontario. He and his wife 
have been regular purchasers of lottery tickets since 1975, playing Lotto 6/49, Lottario, and other 
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games, including instant “scratch and win” tickets. They normally purchase up to fifteen tickets 
every week and he estimates that since 1975 he and his wife have spent $50,000 on lotteries. He 
does not state his total winnings, but he does say that neither he nor his wife have ever won more 
than $10 on a ticket.  

[31] Mr. Loveless says that he has had personal experience with retailer fraud. He deposes: 

On two occasions that my wife and I can remember, both she and I 
were positive that we had chosen at least five winning numbers on 
the Lotto 6/49 draw, but were told by the retail clerk validating our 
ticket that we had only three winning numbers. On another 
occasion when we were sure that we had chosen five winning 
numbers, we were told by the clerk that the machine had failed to 
sound any music and that our tickets were therefore not winning 
tickets. … 
 

[32] On cross-examination concerning the first incident, Mr. Loveless admitted that he may 
have been wrong in his belief that he had five winning numbers and that he had not complained 
to the retailer or OLG. Nor did he complain about the second incident.  

[33] Another affiant on behalf of the plaintiff, Angela Miller, deposes that she has purchased 
numerous tickets and believes that in 2006, she presented five lottery tickets to an attendant at a 
gas station in Scarborough. When the attendant scanned the tickets into a terminal used to 
identify winning tickets, one triggered the alarm, indicating that it was a winning ticket. She 
claims that when she asked for the ticket back, the attendant refused and, although she was 
outraged, she left the store. She later complained to OLG, but obtained no satisfaction, because 
she could not recall the exact date of the alleged theft. She claims that in 2009, she discovered 
that the gas station attendant had purchased his own store and she believes that he used her 
winnings to purchase that store.  

[34] Counsel for the proposed class deposes that his firm has been contacted by over 800 
potential class members, who have expressed a wide range of complaints, ranging from the theft 
by retailers of free tickets awarded as prizes to stealing of major prizes. Attached to the affidavit 
are extracts from communications to class counsel by some of these individuals. Many of them 
express beliefs that retailers had refused to properly redeem their prizes. 

[35] The plaintiff complains that OLG had actual knowledge of the potential for retailer fraud 
and that there were numerous deficiencies in OLG’s policies, procedures and equipment which 
enabled retailers to perpetrate frauds on its customers. These deficiencies include: 

•  failing to educate consumers on the importance of signing their tickets before 
submitting them for validation; 
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•  failing to provide sufficient self-checking machines, which would enable a 
customer to check whether she or he had a winning ticket without presenting it to 
the retailer; 

•  failing to design the retailer display terminal so as to ensure that the customer was 
able to see the screen, and their ticket, at all times; 

•  failing to ensure that on identification of a winning ticket the terminal emitted a 
clearly audible signal; 

•  failing to have adequate policies to prevent and detect retailer fraud and to 
respond to complaints of fraud; and 

•  failing to adequately define, identify and record the identities of insiders. 

The Plaintiff’s Proposal 

[36] The plaintiff proposes a rather unique and unprecedented approach to compensation. The 
litigation plan, which I will discuss in more detail below, proposes that individual claims of class 
members who suspect they have been the victim of fraud can be determined by arbitration after 
the common issues have been resolved. The plaintiff anticipates that this will be a relatively 
small number of individuals, with small or modest claims, where the claimant’s evidence is not 
particularly strong and that claimants with larger claims and strong evidence will likely opt out 
of the class action. 

[37] There is no indication in the litigation plan of whether the common issues judge is to 
determine the aggregate liability of OLG to the class or how that might be accomplished. 

[38] In his factum on certification, plaintiff’s counsel proposes that OLG will conduct a 
special “free” lottery as a means of paying “reparations” to the class. To be eligible to 
participate, class members will be required to purchase a ticket to any of OLG’s existing 
lotteries. The plaintiff says that by permitting players to participate in this “special” lottery, OLG 
“will be able to afford those class members the opportunity to recover a chance at winning that 
they may have been deprived of in the past, knowingly or not.” The plaintiff goes on to say that 
this special lottery “will also permit OLG to compensate class members without becoming mired 
in the difficult exercise of quantifying damages arising from lost opportunities.” At the hearing, 
counsel for the plaintiff suggested that the profits of this special lottery could be distributed cy 
pres to a deserving group, such as “Gamblers Anonymous”. 

The Test for Certification 

[39] The requirements for certification are expressed in s. 5 of the C.P.A.: 

(1)  The court shall certify a class proceeding on a motion under 
section 2, 3 or 4 if, 
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(a) the pleadings or the notice of application discloses a cause of 
action; 

(b) there is an identifiable class of two or more persons that would 
be represented by the representative plaintiff or defendant; 

(c) the claims or defences of the class members raise common 
issues; 

(d) a class proceeding would be the preferable procedure for the 
resolution of the common issues; and 

(e) there is a representative plaintiff or defendant who, 

(i) would fairly and adequately represent the interests of the class, 

(ii) has produced a plan for the proceeding that sets out a workable 
method of advancing the proceeding on behalf of the class and of 
notifying class members of the proceeding, and 

(iii) does not have, on the common issues for the class, an interest 
in conflict with the interests of other class members.  
 

[40]  These criteria were aptly summed up in Sauer v. Canada (A.G.), [2008] O.J. No. 
3419(S.C.J.) at para. 14:  

[t]here must be a cause of action, shared by an identifiable class, 
from which common issues arise that can be resolved in a fair, 
efficient and manageable way that will advance the proceeding and 
achieve access to justice, judicial economy and the modification of 
behaviour of wrongdoers. 
 

[41] This observation neatly links the s. 5 test with the goals of class proceedings, while 
making the point that the resulting action must be a fair, efficient and manageable way of 
achieving those goals.  

[42] It is well-settled that the provisions of s. 5(1) should be generously construed so as to 
promote access to justice, judicial efficiency and behaviour modification, as envisioned by the 
C.P.A.: Cloud v. Canada (Attorney General) (2004), 73 O.R. (3d) 401, [2004] O.J. No. 4924 
(C.A.) at paras. 37-39, leave to appeal denied, [2005] S.C.C.A. No. 50; Hollick v. Toronto (City), 
[2001] 3 S.C.R. 158 at paras. 14-16; Pearson v. Inco Ltd. (2006), 78 O.R. (3d) 641, [2005] O.J. 
No. 4918 (C.A.) (“Pearson”) at paras. 3 and 44, rev'g (2004), 44 C.P.C. (5th) 276, [2004] O.J. 
No. 317 (Div. Ct.), which had aff'd (2002), 33 C.P.C. (5th) 264, [2002] O.J. No. 2764 (S.C.J.), 
leave to appeal to S.C.C. denied, [2006] S.C.C.A. No. 1. 

[43] I will now examine this action in light of each of the components of the test.  
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Cause of Action 

[44] The plaintiff asserts causes of action in negligence, contract, fiduciary duty, 
misrepresentation and fraudulent misrepresentation. For the purpose of this proceeding, OLG 
does not dispute that the claims in negligence and breach of contract meet the “plain and 
obvious” test in Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959, [1990] S.C.J. No. 93 at para. 
33. 

[45]  Counsel for the plaintiff stated that he will not seek certification of the claims for breach 
of fiduciary duty and misrepresentation. This was an appropriate concession.  In light of the 
decision of the Supreme Court of Canada in Alberta v. Elder Advocates of Alberta Society, 2011 
SCC 24, [2011] S.C.J. No. 24, the claim that OLG owes a fiduciary duty to its customers is 
unlikely to meet the “plain and obvious test”. The claim for misrepresentation is unlikely to be 
certified because the alleged representation (“that the lottery was a simple, efficient, honest, fair 
and foolproof lottery where anyone could win by the simple purchase of a ticket”) was not 
expressed in any single fashion and was made in a variety of forms over a lengthy class period. 
As well, it would be impossible to establish proof of reliance on the representation on a class-
wide basis. 

Identifiable Class 

[46] The plaintiff proposes the following classes: 

(a) all persons who have bought lottery tickets from OLG between the years 1975 
and 2009; and 

(b) a sub-class consisting of all persons who bought lottery tickets from OLG 
between the years 1975 and 2009 and who were deprived of prizes  

[47] The class period starts in 1975, when lotteries were introduced in Ontario, and ends in 
2009, when the Ombudsman expressed himself satisfied by the efforts by OLG to address the 
issue of retailer fraud. 

[48] The evidence suggests that during this 34-year period, more than ten billion lottery tickets 
were sold to millions of people. Based on the simple statistic that slightly more than 60% of 
residents of Ontario have played the lottery and will continue to do so, it is reasonable to assume 
that the class could be in the range of 10 million adults, including people who now live in other 
jurisdictions or who are deceased. 

[49] There is no specific evidence of how many members of the class have been victims of 
retailer fraud, but it is acknowledged that the proportion will be very small. Most people in the 
class will have no idea whether they have been victims of fraud. Still others may suspect that 
they have been defrauded by a retailer, but will have no way of proving it. 
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[50] The purpose of the class definition was set out by Winkler J., as he then was, in Bywater 
v. Toronto Transit Commission (1998), 27 C.P.C. (4th) 172, [1998] O.J. No. 4913 (Gen. Div.),  
at para. 10: 

(a) to identify persons who have a potential claim for relief against the defendants; 

(b) to define the parameters of the lawsuit so as to identify those persons who are 
bound by the result; and 

(c) to describe who is entitled to notice of certification. 

[51] In Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46, [2001] 2 S.C.R. 
534 Chief Justice McLachlan set out, at para. 38, the importance of a clear definition of the class: 

While there are differences between the tests, four conditions 
emerge as necessary to a class action. First, the class must be 
capable of clear definition. Class definition is critical because it 
identifies the individuals entitled to notice, entitled to relief (if 
relief is awarded), and bound by the judgment. It is essential, 
therefore, that the class be defined clearly at the outset of the 
litigation. The definition should state objective criteria by which 
members of the class can be identified. While the criteria should 
bear a rational relationship to the common issues asserted by all 
class members, the criteria should not depend on the outcome of 
the litigation. It is not necessary that every class member be named 
or known. It is necessary, however, that any particular person's 
claim to membership in the class be determinable by stated, 
objective criteria.  
 

[52] As the Chief Justice noted, there must be a rational relationship between the class, the 
causes of action, and the common issues.  The class must not be unnecessarily broad or over-
inclusive: Pearson, above, at para. 57. 

[53] The proposed class in this case is composed of as many as 10 million people, the vast 
majority of whom have never been affected by retailer fraud. Plaintiff’s counsel says that this is 
an inevitable consequence of the nature of the injury in this case – the victims of the fraud do not 
know that they have been victimized. He says that the class must be broadly defined because 
there is no reasonable way to limit it.  

[54] There is no rational connection between the class and the common issues because only a 
small fraction of the class – described at the hearing as a needle in a haystack – have actually 
suffered a loss as a result of retailer fraud. The class is overly broad. It includes people who 
cannot possibly have an interest in the outcome of the litigation and they should not be bound by 
a decision on the common issues.  
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[55] The proposed sub-class, people who have bought lottery tickets “and were deprived of 
prizes”, suffers from three flaws. First, it is impermissibly broad, because it includes persons 
who were deprived of prizes for reasons other than retailer fraud (for example, theft by third 
parties).  

[56] Second, it is merits-based – to determine whether a person is a member of the sub-class, 
it is first necessary to determine whether they have been “deprived” of a prize: Markson v. 
MBNA Canada Bank, 2007 ONCA 334, 85 O.R. (3d) 321 at para. 19, rev’g (2005), 78 O.R. (3d) 
39 (Div. Ct.), aff’g (2004), 71 O.R. (3d) 741 (S.C.J.), leave to appeal to S.C.C. ref’d, [2007] 
S.C.C.A. No. 346; Wuttunee v. Merck Frosst Canada Ltd., 2009 SKCA 43, 69 C.P.C. (6th) 60, 
rev’g 2007 SKQB 29,  2008 SKQB 78, and 2008 SKQB 229, leave to appeal to S.C.C. ref’d 
[2008] S.C.C.A. No. 512. 

[57] Third, there is no objective means to determine which ticket purchasers have been 
deprived of their prizes. Most people affected by retailer fraud will have no idea that they have 
been victimized.  

[58] Plaintiff’s counsel acknowledges that the proposed sub-class does not withstand scrutiny 
and abandons the proposal for a sub-class. 

[59] We are left with a massive class, of whom only a fraction would benefit from the 
resolution of the common issues. The fact that the plaintiff is unable to define a more limited 
class suggests that the proceeding is inappropriate for certification as a class action. My 
examination of the other elements of the test leads to the same conclusion. 

Common Issues 

[60] The plaintiff proposes the following common issues, excluding the common issues 
proposed for causes of action (breach of fiduciary duty and misrepresentation) that are not being 
pursued, and excluding the sub-class, which has been abandoned: 

General 

1. Have retailers wrongfully deprived purchasers of OLG tickets 
of their winnings? 

 
Negligence 

2. Did OLG owe a duty of care to members of the Class to protect them from 
theft by retailers of members’ winnings? 

3. Did OLG breach the standard of care by failing to protect members of the 
Class from theft by retailers of members’ winnings? 

4. If the answer to 2) and 3) is yes, was OLG negligent in the operation and 
management of the lotteries it oversaw and implemented? 

Breach of Contract 
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5. Was the relationship between OLG and the members of the Class a 
contractual one? 

6. If the answer to 5) is yes, did the contract include a term that the purchasers of 
lottery tickets, including members of the Class, would be treated fairly and 
that their right to win a prize would be respected and not interfered with or 
obstructed?  

7. If the answer to 6) is yes, did OLG perpetrate a breach of contract upon 
members of the Class? 

Damages 

8. Should OLG be ordered to pay damages to the Class and if so, what should 
the amount of those damages be? 

9. Did the conduct of OLG justify an award of punitive damages? And;  

10. If this Honourable Court finds that an award of punitive damages is 
warranted, then what is the quantum of punitive damages? 

[61] Although there is some foundation in the evidence to support the allegation that historic 
frauds have been committed by insiders other than retailers, the plaintiff’s claims and the 
submissions of counsel were confined to retailer fraud. 

[62] The generality and breadth of the common issues is one of several reasons why, in my 
view, this action is not capable of proceeding as a class action.  

[63] The fundamental question is whether the resolution of the common issues will avoid 
duplication of fact-finding or legal analysis: Western Canadian Shopping Centres Inc. v. Dutton, 
above, at para. 39. Framing the common issues in over-broad terms does not avoid duplication of 
fact-finding or legal analysis. On the contrary, it makes it necessary to engage in independent 
fact-finding and legal analysis in each particular case - Rumley v. British Columbia, 2001 SCC 
69, [2001] 3 S.C.R. 184 at para. 29: 

It would not serve the ends of either fairness or efficiency to certify 
an action on the basis of issues that are common only when stated 
in the most general terms. Inevitably such an action would 
ultimately break down into individual proceedings. That the suit 
had initially been certified as a class action could only make the 
proceeding less fair and less efficient. 

 
[64] The first common issue, “[h]ave retailers wrongfully deprived purchasers of OLG tickets 
of their winnings?” is a soft pitch to the plaintiff, but the answer does nothing to advance the 
claims of class members to first base. A “yes” answer will do nothing to move any class member 
closer to the resolution of his or her claim. Every single class member with a claim will have to 
demonstrate that he or she was actually deprived of their winnings by a retailer. The answer to a 
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general question asking whether some retailers have defrauded some ticket purchasers is utterly 
meaningless. 

[65] The negligence common issues suffer from a similar flabbiness. They are expressed in 
broad, general terms which invite broad, general answers that will do nothing to advance the 
claims of the class.  

[66] Take the case of a class member who claims that the retailer “stole” or pocketed her 
winning ticket and inserted a losing substitute in the terminal. Broad general answers on duty, 
breach of duty and negligence would do nothing to answer the questions of whether, given the 
state of knowledge at the time, OLG should have installed ticket verifications systems accessible 
to customers, should have made the terminal visible to the customer or should have prohibited 
retailers from buying tickets at their own stores. The answer to the question “Did OLG breach 
the standard of care by failing to protect members of the class from theft by retailers of member 
winnings?” will not advance the claim of any class member because that particular person’s 
circumstances will have to be examined in light of OLG’s knowledge, and conduct, at the time.  

[67] Similarly, the question “was OLG negligent in the operation and management of the 
lotteries it oversaw and implemented?” is so general that it is of no value in advancing the 
resolution of class members’ claims.  

[68] The same is true with the breach of contract issues. There is little difficulty in 
establishing the first two contract common issues – the relationship between the ticket purchaser 
and the lottery is clearly contractual and it would not be difficult to imply a term of the contract 
is that the lottery will exercise reasonable care to ensure that the contest is a fair one. These 
questions are like asking “Is motherhood a good thing?” They do not do any heavy lifting in the 
case. The real question is whether there has been a breach of contract in any particular case, 
something that can only be answered by a detailed examination of the specific circumstances.   

[69] The damages common issue is simplistic: “Should OLG be ordered to pay damages to the 
Class and if so, what should the amount of those damages be?” The plaintiff’s litigation plan 
gives no indication of how the damages will be calculated, other than by individual assessment 
of damages in whatever individual trials will take place. There is no specific mention of any 
common issue of aggregate assessment of damages, although plaintiff’s counsel notes that 
common issues of aggregate assessment of damages have been certified in other proceedings.  

[70] It is not strictly necessary to certify aggregate assessment of damages as a common issue: 
Glover v. Toronto (City) (2009), 70 C.P.C. (6th) 303, [2009] O.J. No. 1523 (S.C.J.) at paras 62-
63; Trillium Motor World Ltd. v. General Motors of Canada Ltd., 2011 ONSC 1300, [2011] O.J. 
No. 889 at paras 118-119.  The common issues judge has jurisdiction under s. 24 of the C.P.A. to 
make an aggregate assessment. It may be appropriate, however, to require that aggregate 
assessment of damages be certified as a common issue where the workability of the class action 
depends on the availability of an aggregate assessment. Before certifying the issue, the court 
would have to be satisfied that there is a reasonable likelihood that the conditions for an 
aggregate assessment would be satisfied at a common issues trial: see Markson v. MBNA Canada 
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Bank, above; Cassano v. The Toronto-Dominion Bank, (2008), 87 O.R. (3d) 401, [2007] O.J. No. 
4406 (C.A.), leave to appeal to S.C.C. ref'd, [2008] S.C.C.A. No. 15. 

[71] In such cases, the plaintiff generally adduces evidence, frequently expert evidence, to 
show that a workable methodology exists to arrive at an aggregate assessment. The plaintiff in 
this case has not introduced expert evidence, although he says that there is some evidence about 
the rate at which retailers play the lotteries, in comparison to the public and some evidence as to 
the rate at which insiders have won the lottery. At the risk of oversimplifying his submissions, 
the plaintiff says that retailers’ actual winnings minus retailers’ statistically probable winnings 
should equal fraudulent gains and would be the measure of the damages sustained by the class. 
After deducting proven individual claims, the balance would presumably be available for 
distribution to the remainder of the class. 

[72] No expert evidence has been adduced to show that the damages caused by lottery fraud 
attributable to OLG’s alleged negligence can be reliably calculated using existing data and 
statistical information.  

[73] This is not a case like Markson v. MBNA Canada Bank, above, in which the defendant 
has been enriched by its alleged tort and where the defendant can be compelled to disgorge the 
fruits of its misconduct. It is not a case where the “benefit” received by the defendant can be 
calculated based on its own evidence. 

[74] Given the absence of a proposed common issue dealing with aggregate assessment, the 
lack of a firm evidentiary foundation to show that an aggregate assessment would be possible, 
and no attempt having been made by the plaintiff to show that the conditions necessary for an 
aggregate assessment could be met, I am unable to conclude that an aggregate assessment of 
damages would be available. 

[75] The failure to identify common issues that are necessary to the resolution of each class 
member’s claim and that will actually advance that claim is, in this case, fatal to certification. 
The failure to address this deficiency, and the failure to propose a litigation plan that speaks to 
the individual issues, indicates that the plaintiff is unable to demonstrate that this class action 
will be workable. 

Preferable Procedure 

[76] Section 5(1)(d) of the C.P.A. requires the court to determine whether a class proceeding 
would be the “preferable procedure” for the resolution of the common issues. 

[77] In Markson v. MBNA Canada Bank, above, Rosenberg J.A. summarized the approach to 
this question, at paras. 69 -70: 

(1)  The preferability inquiry should be conducted through the lens 
of the three principal advantages of a class proceeding: judicial 
economy, access to justice and behaviour modification; 
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(2)  “Preferable” is to be construed broadly and is meant to capture 
the two ideas of whether the class proceeding would be a fair, 
efficient and manageable method of advancing the claim and 
whether a class proceeding would be preferable to other 
procedures such as joinder, test cases, consolidation and any other 
means of resolving the dispute; and, 

(3)  The preferability determination must be made by looking at 
the common issues in context, meaning, the importance of the 
common issues must be taken into account in relation to the claims 
as a whole. 

As I read the cases from the Supreme Court of Canada and 
appellate and trial courts, these principles do not result in separate 
inquiries. Rather, the inquiry into the questions of judicial 
economy, access to justice and behaviour modification can only be 
answered by considering the context, the other available 
procedures and, in short, whether a class proceeding is a fair, 
efficient and manageable method of advancing the claim. 

[78] In undertaking the preferable procedure analysis, the court should consider: (a) the nature 
of the proposed common issues; (b) the individual issues that would remain after determination 
of the common issues; (c) the factors listed in the C.P.A.; (d) the complexity and manageability 
of the proposed action as a whole; (e) alternative procedures for dealing with the claims asserted; 
(f) the extent to which certification furthers the objectives underlying the C.P.A.; and (g) the 
rights of the plaintiffs  and defendants: per Perell J. in William v. Toronto (City), 2011 ONSC 
2832, [2011] O.J. No. 2196 at para. 109, referring to Chadha v. Bayer Inc. (2001), 54 O.R. (3d) 
520 (Div. Ct.) at para. 16, aff'd. (2003), 63 O.R. (3d) 22 (C.A.), leave to appeal to S.C.C. ref'd. 
[2003] S.C.C.A. No. 106. 

[79] I will consider the factors that are most important in this case. 

The Proposed Common Issues 

[80] I have noted that the proposed common issues are overly broad. They cover a 34 year 
period. The standard of care unquestionably varied over that period, considering not only the 
state of knowledge of the lottery industry in general, but also OLG’s knowledge and experience 
with retailer fraud. The measures taken by OLG to combat fraud also varied over time. Thus, a 
general finding that OLG owed a duty of care to the class, whether in contract or in tort, does 
little to advance the claim of any member of the class. The fundamental issue, in any particular 
case, will be whether OLG breached that duty and this in turn will depend on the particular 
circumstances of the individual case, in light of the standard of care at the time and the measures, 
if any, taken by OLG, prior to that time, to meet the standard.  
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[81] The common issues are the engine that drives a class action. As I have concluded earlier, 
the common issues are so general that the engine lacks the horsepower to move the action 
forward. It has been frequently said that the common issues need not dispose of the litigation and 
it is sufficient that it will advance the litigation in the sense of moving it forward:  Harrington v. 
Dow Corning Corp. (1996), 48 C.P.C. (3d) 28, [1996] B.C.J. No. 734 (S.C.), aff’d 2000 BCCA 
605, 47 C.P.C. (4th) 191 (C.A.), leave to appeal to S.C.C. ref’d, [2001] S.C.C.A. No. 21. The 
common issues must, however, advance the claim of each class member and I have concluded 
that they do not. 

The Individual Issues that will Remain 

[82] There would be numerous individual issues of liability and damages remaining after the 
resolution of the common issues.   

[83] To take but one example, in April 2006, six months before the fifth estate report, OLG 
adopted a “terminal freeze” process for on-line wins in excess of $50,000. The effect of this was 
to suspend a retail terminal and make it inoperable when a winning ticket with a prize amount in 
excess of $50,000 was validated.  When this occurred, a message on the screen instructed the 
retailer to phone OLG, and the system would automatically send a message that a major win had 
occurred to staff at OLG's Call Centre.  The process required the retailer to call the Call Centre 
and allow the customer to speak with the Call Centre. If the Call Centre did not receive a call 
from the retailer, the Call Centre would call the retailer and ask to speak to the customer. During 
the call, certain information was gathered from the customer, instructions were given to sign the 
ticket and options for collecting the prize were provided.  This information was also relayed to 
OLG's Prize Office. The dollar threshold for triggering the freeze was reduced from $50,000 to 
$10,000 in December 2006 and to $5,000 in March of 2008. In April 2007, the capability was 
also provided for the validation of instant tickets. OLG’s evidence is that at the time this measure 
was adopted by OLG, it was not in use anywhere else in Canada or the U.S.A. 

[84] The plaintiff claims that this measure should have been introduced earlier. To determine 
whether OLG breached the standard of care in relation to any particular class member will 
require an assessment of when the incident happened, the state of the industry and OLG’s 
knowledge at the time, the availability of the technology, the other measures put in place by 
OLG and whether, in all the circumstances, OLG met the applicable standard.  

[85] A similar analysis would have to be taken to deal with virtually every single complaint by 
a class member. 

[86] Quite apart from this, each individual claim of retailer fraud will require an analysis of 
the particular circumstances of the class member’s claim. To take the circumstances of the 
proposed representative, Mr. Loveless: 

•  When exactly did the incidents occur? (he thinks they were in 2000 or 2001, 
which raises limitations issues); 
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•  Where did they occur? 

•  What were his allegedly winning numbers? 

•  Does he have any evidence of those numbers? 

•  Did he regularly play the same numbers or was it a random selection? 

•  Who was the retailer who allegedly defrauded him? 

•  What means were used to accomplish the alleged fraud and what actions does he 
say OLG should have taken to prevent it? 

•  What records, if any, does OLG have concerning the incident and payment of the 
allegedly winning ticket?  

•  Is there proof that the tickets were winners? 

•  Is there evidence that the tickets were redeemed at the particular retail store by 
someone other than Mr. Loveless? 

[87] It is quite obvious that in many cases there will be significant problems of proof, given 
the probable absence of documentation or other independent evidence of the numbers selected by 
the class member. This may not be true in all cases, where a person can demonstrate that they 
consistently played the same series of numbers at the same locations, but it will be a real problem 
in other cases, including “quick pick” or other randomly selected numbers. 

[88] Each individual claim will be an allegation that a particular retailer committed a 
particular fraud. The fraud is not common to the class. It will have to be specifically proven in 
each case and the burden of proof will be a high one. Without proof of fraud in each case, OLG 
will have no liability to the class member. This alone will not be sufficient to establish liability, 
because the plaintiff must also show, in each case, that the fraud could have been prevented by 
the exercise of reasonable care and that OLG’s policies and procedures did not meet the 
applicable standard at the particular time. 

[89] There may also be individual issues of limitation periods and contributory negligence.  

The Factors Listed in the Act 

[90] I have considered the factors set out in the C.P.A. I am concerned that the class definition 
is over-inclusive, the common issues are impotent, the individual issues are central to liability 
and the litigation plan gives no clear roadmap of how the action will actually be resolved.     
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Alternative Procedures for Dealing with the Claims 

[91] The plaintiff’s litigation plan anticipates that class members with substantial claims, and 
strong evidence, will likely opt out of the class proceedings. This position, which was confirmed 
on the hearing, is set out as follows: 

It is not anticipated that there will be a substantial number of Class 
Members that will be asserting claims relative to specific prizes of 
which they were deprived. Partly, this is due to the fact that those 
with strong evidence of being deprived of substantial prizes are 
likely to have already commenced legal proceedings or will do so 
after certification of this action. Even those with claims for lesser 
amounts may have done so or will do so by way of individual 
actions. Accordingly, it is expected that only Class Members with 
claims for smaller prize amounts or with less clear and equivocal 
evidence will avail themselves of the class proceeding. That being 
said, it is possible that such claims may range from those deprived 
of prizes as small as a free ticket to those who decide to avail 
themselves of the benefits of retaining Class Counsel to assert 
claims for substantial amounts.  Accordingly, a process based on 
the ranges of claims should be established.  
 

[92]  The litigation plan proposes that all remaining claims will be determined by arbitration 
on the following basis: 

•  claims of less than $1,000 will be determined by written submissions, unless the 
arbitrator determines that oral evidence or submissions are required; 

•  claims of $1,000 to $25,000 will be determined by the arbitrator using the Small 
Claims Court Rules; and 

•  claims of $25,000 to $50,000 will be determined by the arbitrator using the 
Simplified Procedure. 

[93] It is apparent from the foregoing that Class Counsel himself contemplates that more 
substantial claims, with strong evidence, are likely to be resolved using ordinary court 
procedures outside the class action. This will mean that the claims addressed in individual trials 
(which is what the arbitrations will be), will be those where smaller amounts are involved and 
the evidence is not particularly strong. The difficulties in establishing ownership of the winning 
ticket, and retailer fraud, in such cases, are readily apparent. Indeed, the evidence of the 
representative plaintiff concerning the circumstances of the frauds allegedly perpetrated on him 
suggests that proof of fraud in his case could be an uphill struggle. 

[94] The plaintiff proposes procedures that are basically (except for claims under $1,000) 
equivalent to a Small Claims Court trial or a trial under the Simplified Procedure. It is difficult to 

20
11

 O
N

S
C

 4
74

4 
(C

an
LI

I)



 

20 
 

understand how such a procedure, even in the more informal context of arbitration, provides 
access to justice to class members or would be “preferable” to pursuing the claim in the Small 
Claims Court or under the Simplified Procedure.  

[95] Moreover, Class counsel submits that the number of persons asserting individual claims 
within the class action is likely to be quite small. No evidence is provided for this estimate and I 
frankly find it surprising, given the statement that some 800 people have contacted class counsel 
with concerns about OLG’s procedures. 

The Extent to which Certification Furthers the Objectives Underlying the Act 

[96] The preferable procedure analysis must take place through the lenses of access to justice, 
behaviour modification and judicial economy: Markson v. MBNA Canada Bank, above. 

[97] Given the plaintiff’s admission that more substantial and sustainable claims will be 
advanced outside the class proceeding, and the difficulties, costs and inefficiencies in pursuing 
individual claims through a trial-like process to arbitration within the class proceeding, I have 
grave doubts about whether the proposed class proceeding gives access to justice to anyone who 
has actually been a victim of retailer fraud. As I have noted, the trial-like procedure suggested for 
smaller cases, where the evidence is not particularly strong, gives no reason for optimism about 
access to justice. 

[98] For the overwhelming majority of class members who were not victims of fraud, or who 
were unwitting victims of fraud, or who cannot prove they were victims of fraud, the class 
proceeding does nothing, and could never conceivably do anything, to provide access to justice. 
The plaintiff’s proposal of holding a “free lottery”, in which presumably a small number of 
people (many of whom were not victims of fraud) will be made obscenely rich, does not provide 
justice to anyone. The random award of a prize as “compensation” to someone who is not a 
victim of any wrong, is the antithesis of justice. It is shades of 1984. 

[99] The proposed cy pres distribution of the profits of the “free lottery” to “Gamblers 
Anonymous” is not mentioned in either the litigation plan or the plaintiff’s factum and appears to 
have sprung out of nowhere at the hearing. This distribution is presumably proposed under s. 
26(4) of the C.P.A., which provides: 

The court may order that all or a part of an award under section 24 
that has not been distributed within a time set by the court be 
applied in any manner that may reasonably be expected to benefit 
class members, even though the order does not provide for 
monetary relief to individual class members, if the court is satisfied 
that a reasonable number of class members who would not 
otherwise receive monetary relief would benefit from the order. 
 

[100] There is no evidence that this group is a Canadian registered charity, but it is presumably 
devoted to helping people avoid gambling. The irony of holding a lottery for the benefit of 
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people with an addiction to gambling is not lost on me. I cannot imagine how holding a lottery to 
benefit such a group would in turn benefit a reasonable number of class members who would not 
otherwise receive monetary relief in this proceeding.  

[101] It might be possible to identify some more appropriate group to receive the windfall of a 
damage award in this proceeding. As I have pointed out, however, OLG’s profits are statutorily 
directed to schools, hospitals, sporting organizations and other worthy public causes. I see no 
point in diverting $100 million or $200 million from these worthwhile causes to support other 
worthwhile causes. 

[102] Nor will certification of this action promote behaviour modification. The issue of insider 
fraud in the OLG was exposed by the fifth estate and was immediately taken up, and ultimately 
ridden to ground, by the Ombudsman, who released his report in March 2007. This action was 
commenced shortly thereafter, piggy-backing itself onto the Ombudsman’s Report. It was the 
Ombudsman’s Report, and his intense supervision of OLG over the next two years, that lead to 
significant and important changes by OLG until the Ombudsman finally expressed himself 
satisfied with OLG’s corrective measures. The plaintiff acknowledges that behaviour 
modification has been achieved by proposing that the class period should end in 2009. There is 
no evidence that this class action has done anything more than what the forceful and public 
actions of the Ombudsman have already done.  The problem has been brought to light in the 
most public of ways, OLG’s behaviour has been modified in a very careful and thoughtful way 
(with the assistance of its own independent consultants KPMG and Deloitte) and the issue 
appears to have been resolved.  

[103] This action has not been responsible for behaviour modification and certification of this 
action is not required for that purpose. 

[104] Given the probability of a small return to individual aggrieved class members through 
this action, I am not at all convinced that judicial economy would be achieved by undertaking 
what amounts to a broad general commission of inquiry into common issues that do nothing to 
advance resolution of individual claims.   

The Complexity and Manageability of the Action 

[105] All the foregoing considerations lead me to conclude that this proposed class action 
would be unmanageable. A class of 10 million people or more is being proposed to address the 
claims of a few needles in the haystack.  

Representative Plaintiff 

[106] Section 5(1)(e) of the C.P.A. requires a representative plaintiff who: 

(a) would fairly and adequately represent the interests of the class, 
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(b) has produced a plan for the proceeding that sets out a workable method of 
advancing the proceeding on behalf of the class and of notifying class members of 
the proceeding, and 

(c) does not have, on the common issues for the class, an interest in conflict with the 
interests of other class members. 

[107] OLG has two concerns on this issue. First, it says that Mr. Loveless has no 
comprehension of his responsibilities as a representative plaintiff. This is borne out by his cross-
examination and by his re-examination by his own counsel, who, seeking to repair the damage 
done, asked: 

What do you understand your role will be in this case – in this 
action?  What do you understand it is that you will have to do? 
 

To which the response was: 
 

Really don’t know. 
 

[108]  Second, OLG says that Mr. Loveless has failed to produce a suitable litigation plan. He 
fails to provide a workable methodology to address the common issues, fails to adequately 
identify the individual issues that will have to be resolved and how they will be addressed: see 
Caputo at para. 76.  

[109] I am more troubled by the second concern than the first. If I found that this action was 
otherwise suitable for certification, the issue of Mr. Loveless’s appreciation of his 
responsibilities could be addressed by requiring that he be replaced with one or more other 
suitable representatives.  

[110] The plaintiff’s litigation plan is simplistic and demonstrates a lack of appreciation of the 
breadth, and ultimate uselessness, of the common issues and a lack of awareness of the 
complexity of the individual issues. It is not at all clear to me that the plaintiff has even thought 
about how an individual class member will prove his or her case, how the resolution of the 
common issues will interact with the individual case, what issues of proof might arise or what 
defences may be anticipated.  

Conclusion 

[111] The court has jurisdiction on a certification motion to exercise its discretion to amend the 
class description, the common issues and the litigation plan to address deficiencies in the case 
proposed by the representative plaintiff. It may do so where the evidentiary record is sufficient, 
where the defendant has had a fair opportunity to address the proposed amendments, and where 
the court is satisfied that the resulting proceeding meets the requirements of the C.P.A. in all 
respects.   
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[112] I can conceive of no way in which this proceeding could be rehabilitated as a class action 
and it would not be appropriate to exercise that jurisdiction. 

[113] For these reasons, the motion for certification is dismissed.  Costs may be addressed by 
written submissions. 

 
 

 

 
   G.R. Strathy J. 
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CERTIFICATION MOTION 

 

[1] The timing chain mechanism plays a critical role in the operation of the modern 

automobile engine. If the timing chain malfunctions and the timing “skips”, the 

consequences can be dire – engine failure, loss of power and control, risk of serious 

injury or worse. If the malfunction in the timing chain system can be attributed to a 
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common design or manufacturing problem, there may be the basis – as here – for a class 

action. 

Background 

[2] The plaintiff, Shawn Panacci, lives in Richmond Hill, Ontario. In 2011, he 

purchased a new VW Golf from a VW dealership. Five years later, in 2016, he began to 

experience serious mechanical problems in the operation of the vehicle - the car wouldn’t 

start or, if it started, the engine stalled and lost power while the plaintiff was driving. The 

VW service representative attributed the cause to slippage in the timing chain and the 

vehicle was repaired at a significant cost.  

[3] Within days of the first repair, however, and while the plaintiff was driving, the 

engine failed again. This time, according to the VW repairman, the engine failure was 

“catastrophic” and the entire engine had to be replaced.  

[4] The plaintiff believes that the problem in the design or manufacture of the 

vehicle’s timing system is a dangerous and wide-spread defect that can result in 

catastrophic engine failures with consequent financial losses, injuries or death. In August 

2016, the plaintiff retained legal counsel and this action was commenced a month later. 

[5] The plaintiff moves for an order certifying this action as a class proceeding 

pursuant to the Class Proceedings Act,
1
 (the “CPA”) against the major players in the 

supply chain: Volkswagen Aktiengesellschaft and its wholly-owned subsidiary Audi 

Aktiengesellschaft (the designers and manufacturers of the VW and Audi vehicles in 

question), Volkswagen Group Canada Inc. and Audi Canada Inc. (the distributors in 

Canada) and VW Credit Canada Inc. (the leasing facility) - together, the “VW 

Defendants” or simply “VW”. 

[6] The plaintiff claims that the alleged defective timing chain system can be found in 

the hundreds of thousands of VW vehicles that have EA888-type engines and were sold 

or leased in Canada between 2007 and 2013. More specifically, the plaintiff says the 

affected category of vehicles includes the following VW (and Audi) branded 

automobiles, all of which contain the EA888 engine: 

 the 2008-2010 and 2012 Volkswagen Beetle; the 2009-2013 Volkswagen 

CC; the 2008-2012 Volkswagen EOS; the 2008-2012 Volkswagen Golf; the 2008-

2012 Volkswagen GTI; the 2008-2012 Volkswagen Jetta; the 2008-2012 

Volkswagen Passat; the 2008-2011 Volkswagen R32; the 2008-2010 Volkswagen 

Rabbit; the 2009-2012 Volkswagen Routan; the 2008-2012 Volkswagen Tiguan; 

the 2008-2013 Volkswagen Touareg; and the 2011 Volkswagen Touareg Hybrid; 

                                                 
1
 Class Proceedings Act, 1992, S.O. 1992, c. 6. 
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 the 2008-2012 Audi A3; the 2008-2012 Audi A4; the 2008-2012 Audi A5; 

the 2010-2012 Audi A6; the 2012 Audi A7; the 2008-2012 Audi TT; the 2010-

2012 Audi Q3; the 2009-2012 Audi Q5; and the 2012 Audi Q7 (“the Vehicles”). 

[7] The focus of the complaint is the tensioner component in the timing chain system. 

As already noted, the tensioner plays a key role in the timing chain system which in turn 

is essential to the proper operation of the modern four-stroke “interference” engine. 

[8] Each of the Vehicles in question contains the EA888 four-cylinder turbocharged 

gasoline engine. The EA888 is a “piston engine” which requires an interaction of 

cylinders and pistons. The cylinder is a circular cavity in which a piston moves up and 

down. Combustion occurs when a fuel-air mixture is introduced into the cylinder. The 

combustion causes the pistons to move up and down. 

[9] The EA888 engine uses a metal timing chain that connects the crankshaft to the 

exhaust and intake camshafts. These shafts must be properly aligned, or “timed” with 

respect to each other as they rotate to ensure proper engine function. The valves of the 

EA888 engine, when in the fully open position, extend into an area which is 

intermittently shared with a piston. The pistons may only extend into a camshaft when a 

valve is fully closed. The camshaft must perfectly time the valve operation to avoid a 

powerful collision between a piston and a valve. When an engine “skips timing”, valves 

and pistons are powered into one another. If this happens, the damage to the engine and 

the attendant consequences, as already noted, can be catastrophic. 

[10] The plaintiff in this action, which was filed several months after a similar class 

action was commenced in the U.S., alleges negligence, breach of warranty, unjust 

enrichment and waiver of tort. The plaintiff also makes a claim for punitive damages. 

[11] At the time of hearing this motion, the defendants had not filed a statement of 

defence. Nor had they conducted any cross-examinations. 

Post-hearing developments 

[12]  Several weeks after I heard this motion for certification and before I began 

writing this decision, counsel for the defendants advised the court by letter that the U.S. 

class action had settled. As part of the American settlement, the VW defendants have 

agreed to provide a warranty extension to cover timing chain tensioner problems and 

reimburse past repair costs according to a pre-determined schedule. 

[13] Counsel for the defendants in this action made clear in their letter to the court, as 

set out below, that the warranty extension for Canadian customers will “mirror the one 

already being offered in the United States” and that “the warranty extension and customer 

goodwill program will not require any customer to release any claim they may have 

against any of the defendants in these proceedings”: 
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We write to advise you that our clients have advised us that they will also 

implement in Canada an extended warranty program for vehicles with an 

EA888 engine that may be affected by issues relating to timing chain and 

timing chain tensioners. This warranty extension will mirror the one 

already being offered in the United States. In addition, our clients will 

extend a customer goodwill program to reimburse customers for all or a 

portion of their past repair costs related to the timing chain system as 

more fully elaborated in the attached program summary. 

The warranty extension provided to Canadian customers will extend 

warranty coverage of affected vehicles' timing chain and timing change 

tensioner for a period of 10 years or 160,000 kilometres from the date the 

vehicle was placed into service, whichever occurs first. The warranty 

extension will be subject to the terms and conditions of the applicable 

New Vehicle Limited Warranty. 

The warranty extension will also cover a percentage of the costs of repair 

or replacement of a damaged or failed engine caused directly by a failure 

of the vehicle's timing chain or timing chain tensioner, subject to 

time/mileage percentage limits and other exclusions. 

... 

Our clients are implementing this extended warranty and customer 

goodwill program for the purpose of customer satisfaction and to ensure 

there is no disparity between North American consumers. The warranty 

extension and customer goodwill program will not require any customer 

to release any claim they may have against any of the defendants in these 

proceedings. 

[14] In a follow-up letter several days later, counsel for the defendants advised the 

court that they would consent to certification for settlement purposes. Counsel for the 

plaintiff resisted the suggestion that the motion before me should be transformed into a 

motion for certification for settlement purposes and insisted that I release my decision on 

the motion for certification as originally argued. In a telephone conference call, counsel 

for the plaintiffs repeated their request that I simply carry on and release my certification 

decision. 

[15] I must accede to the plaintiff’s request. The only motion before me is the motion 

for certification. It is my understanding that the settlement of the U.S. action has now 

been judicially approved. In any event, I will decide the certification motion as initially 

presented and leave it to counsel to circle back if and when a Canadian-side settlement 

has been achieved. 
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Decision 

[16]  For the reasons that follow, the requirements set out in s. 5(1) of the CPA are 

satisfied and the motion for certification is granted, albeit with several adjustments as 

explained below. 

[17]  I begin by noting that there is more than some basis in fact for class-wide 

commonality. This evidentiary finding will expedite the certification analysis that will 

follow shortly. 

The commonality of the alleged defect 

[18] As already noted, the timing chain tensioner is integral to the proper timing of the 

EA888 engine. The tensioner keeps the timing chain “tense” which prevents the timing 

chain from “skipping timing”.  

[19] To establish the commonality of the alleged defect in the timing chain system, the 

plaintiff relies primarily on VW technical service bulletins that were provided to the VW 

dealerships and also on uncontroverted expert evidence. 

[20] The VW technical service bulletin that provides ample evidence of class-wide 

commonality is dated July 23, 2012. This service bulletin describes the service 

“Condition” as “Rattling Noises after Start, Engine Doesn’t Start, Timing Chain 

Slipped.” Under the heading of Technical Background, the service bulletin says this: 

Timing chain tension may be incorrect due to tensioner. As a result, the 

timing chain can skip and causing (sic) contact between the pistons and 

valves. 

[21] This technical service bulletin notes that it applies to “all” models in the years 

“2008-2013”. This bulletin alone provides some evidence that the alleged timing system 

defect has class-wide commonality. 

[22] The plaintiff also points to the uncontroverted expert opinions of Randall King, a 

mechanical design engineer specializing in the automotive sector, and Donald Jeffers, an 

automotive engineer specializing in forensic engineering. King and Jeffers obtained 

failed tensioners from the Vehicles and inspected the components. 

[23]  Dr. King has opined that “the tensioner contains a defect in its design and/or 

manufacture, in that it is likely that a considerable number of vehicles with this tensioner 

will experience early failures before the design life of the part”. 
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[24] In Mr. Jeffers’ opinion, the defect(s) alleged in the timing chain tensioner would  

likely affect EA888-equipped Vehicles in a common fashion, without requiring 

individual inquiries of the prospective class members, and further that the alleged 

defect(s) would put all EA888-equipped Vehicles at risk of engine malfunction with 

consequences ranging from monetary cost and inconvenience to personal safety issues. 

[25] Volkswagen redesigned the timing chain tensioner in all Vehicles sometime after 

2012. Hence, the proposed class action covers the time period from January 1, 2007 to 

December 31, 2012. 

The certification analysis 

           (1) Causes of action – section 5(1)(a) 

[26] There is no dispute about the applicable law. The test under s. 5(1)(a) of the CPA 

is the same as the test on a motion to strike for no reasonable cause of action: assuming 

the facts pleaded to be true, is it plain and obvious that the claim has no reasonable 

prospect of success? 

[27] The plaintiff pleads four causes of action: negligence, breach of express and 

implied warranty, unjust enrichment and waiver of tort. I will consider each of these in 

turn.   

[28] Negligence. The pleadings allege defects in the design and manufacture of the 

impugned timing chain mechanism and, in my view, disclose a cause of action in 

negligence.  

[29] Ontario courts require most negligence claims seeking damages for economic loss 

to satisfy a "dangerous good" requirement.
2
 This requirement has been pled and is 

satisfied in this case. The pleadings and the expert evidence on the motion assert that 

because of the pleaded defect, the Vehicles pose a risk of personal injury or death to 

Vehicle occupants and others on Canadian roads. 

[30]  I cannot conclude that the negligence claim has no chance of success and is 

doomed to fail. 

[31] Breach of express and implied warranties. The pleadings also disclose a cause of 

action for breach of certain express and implied warranties. Causes of action in breach of 

warranty and breach of contract have repeatedly cleared the 5(1)(a) threshold in Ontario 

courts.
3
  

                                                 
2
 Arora v. Whirlpool Canada LP, 2013 ONCA 657 at paras. 52.  

3
 See, for example, Griffin v. Dell Canada Inc., [2009] O.J. No. 418 (S.C.J.) at para. 58. 
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[32] I note that in Kalra v. Mercedes Benz,
4
 I concluded that the claim for breach of 

express and implied warranties did not meet the section 5(1)(a) threshold. However, in 

Kalra, the warranty explicitly limited the customer’s remedies to the repair or 

replacement of the impugned emission control system at the defendant’s expense. The 

warranty made clear that claims for diminution in value were prohibited by the warranty.
5
 

However, the applicable warranty in this matter arguably contains no such carve-out. As 

a result, I am inclined to agree with counsel for the plaintiff that the breach of warranty 

claims are not doomed to fail.  

[33] Unjust enrichment. The defendants raise a number of issues: first, that unjust 

enrichment is not available in cases where the alleged transfer of value from the plaintiff 

to the defendant is indirect (i.e. from plaintiff to vendor to defendant manufacturer); and 

secondly, that there is a valid juristic reason for any enrichment, namely the contract of 

sale between the buyers and sellers. 

[34] The Supreme Court dealt with both of these points in Pro-Sys v. Microsoft.
6
 The 

Court noted that it was not plain and obvious that a claim in unjust enrichment can only 

be made out where the relationship between the plaintiff and the defendant is direct.
7
 The 

Court also noted that where there are allegations that the contracts of sale unlawfully 

restricted the scope of warranty coverage (for example, because consumer purchases 

were protected by provincial consumer protection laws), “[t]he question whether the 

contracts are illegal and void should not be resolved at [the certification] stage of the 

proceedings.”
8
 

[35] I find that the unjust enrichment claim is properly pleaded and clears the very low 

s. 5(1)(a) hurdle. 

[36] Waiver of tort. In the alternative to damages in tort, the plaintiff pleads “waiver of 

tort” and claims an accounting, or other such restitutionary remedy, for the disgorgement 

of the revenues generated by the defendants as a result of the Vehicle sales. The Supreme 

Court, again in Pro-Sys, has held that waiver of tort may be pled as a claim or as a stand-

alone remedy in a class proceeding.
9
 And further, the Supreme Court has held that 

                                                 
4
 Kalra v. Mercedes Benz, 2017 ONSC 3795. 

5
 Ibid. at paras. 24-27. 

6
 Pro-Sys Consultants Ltd. v. Microsoft Corporation, 2013 SCC 57.   

7
 Ibid., at para. 87. 

8
 Ibid., at para. 88. 

9
 Ibid., at paras. 93-97. 
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questions “about the consequences of identifying waiver of tort as an independent cause 

of action … should not be determined at the pleadings stage."
10

 

[37]  In short, each of the four causes of action as pleaded - negligence, breach of 

express and implied warranty, unjust enrichment and waiver of tort - clear the s. 5(1)(a) 

hurdle. None of them has no chance of success or is doomed to fail. Whether or to what 

extent these causes of action can support an analogous common issue is a separate 

question which will be addressed in due course below.  

           (2) Identifiable class – section 5(1)(b) 

[38] The next hurdle, section 5(1)(b) of the CPA, requires an identifiable class of two 

or more persons. Here the proposed class is defined as “All persons in Canada who own, 

owned, lease or leased any Volkswagen and Audi-branded vehicle that was equipped 

with the EA888 engine between January 1, 2007 and December 31, 2012” except for 

certain Excluded Persons.
11

 

[39]  The class is objectively defined, reasonably identifiable and rationally connected 

to the proposed common issues. The class is not overly broad. The fact that not every 

class member will be successful does not matter. It is enough that every class member 

shares a common interest in having the common issues determined.
12

 

[40] Given that the proposed class includes both owned and leased Vehicles that were 

purchased for commercial or consumer purposes, sub-classes may be needed as this 

action progresses.  

[41] In any event, at the certification stage there is some basis in fact for the 

“identifiable class” requirement. 

 

(3) Common issues - Section 5(1)(c) 

                                                 
10

 Ibid. at para. 97. 

11
 “Excluded Persons” are defined as (i) the defendants and their officers and directors; (ii) the authorized motor 

vehicle dealers of the defendants and the officers and directors of those dealers; and, (iii) the heirs, successors and 

assigns of the persons described in the subparagraphs (i) and (ii). 

  
12

 Ontario v. Mayotte, 2010 ONSC 3765 at para. 66; and see Crisante v. DePuy Orthopaedics Inc., 2013 ONSC 

5186 at para. 37: "[t]he requirement that the class be objectively defined may sometimes result in a class that 

includes individuals who may ultimately not have a claim against the defendants. This is not fatal to certification.” 

Also see Frohlinger v. Nortel Networks Corp., [2007] O.J. No. 148 (S.C.J.) at para. 28, per Justice Winkler (as he 

was then): "[i]t must be remembered that the CPA is a procedural statute meant to provide a mechanism for the 

resolution of mass claims. As such, certification is a procedural step in the litigation and not a substantive 

determination. The statute must be interpreted liberally and a rigid approach to class definition based on concerns 

about over-inclusiveness may well defeat its purposes." 
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[42] Section 5(1)(c) of the CPA requires that the claims of class members raise 

common issues of fact or law that will move the litigation forward. For an issue to be a 

common issue, it must be a necessary and substantial ingredient to the resolution of each 

class member’s claim. There can still be significant individual issues after the 

determination of the common issues.
13

 As the Court of Appeal reaffirmed in Hodge v. 

Neinstein,
14

 "[e]ven a significant level of difference among the class members does not 

preclude a finding of commonality. If material differences do emerge, the court can deal 

with them at that time."
15

 The underlying commonality question is whether allowing a 

proceeding to continue as a class proceeding will avoid duplication of fact-finding or 

legal analysis.
16

  

[43] I have already set out the general evidence of class-wide commonality as provided 

by the defendants’ technical service reports and the plaintiff’s expert opinions – recall 

above beginning at paragraph 19. The common issues, to the extent that they are 

otherwise certified, are significant components of each class member's claim and their 

resolution is likely to advance the litigation in a meaningful fashion. 

[44] The six proposed common issues (“PCIs”) are attached in the Appendix. I have 

changed the numbering as initially suggested by the plaintiff in order to set out a more 

logical sequence. I will now consider each of the PCIs in turn. 

[45] PCI (1) – Breach of a duty of care. Whether the defendant owed and breached a 

duty of care is a threshold question common to all class members. It does not depend on 

the evidence of individual class members. Determining a duty of care requires a review 

of the evidence at bar and the duties established by law. The issues of duty and breach 

“are a substantial and necessary factual link in the chain of proof leading to liability for 

every member of the class.”17 

[46] The duty and breach issues are certified as a common issue. 

[47] PCI (2) – Breach of express and implied warranties. PCI (2) asks whether any 

express or implied warranties were breached by the defendants. 

                                                 
13

 Hollick v. Toronto (City), 2001 SCC 68 at para. 18.  

14
 Hodge v. Neinstein, 2017 ONCA 494. 

15
 Ibid. at para. 114.  

16
 Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46, at para. 39; Pro-Sys, supra, note 6, at para. 

108. It is also important to remember that s. 6 of the CPA provides that the court "shall not refuse to certify a 

proceeding as a class proceeding" by reason of "a claim for damages that would require individual assessments." 

17
 Jones v. Zimmer GMBH, 2013 BCCA 21 at para. 36.  
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[48]  The plaintiff relies on one version of the New Vehicle Limited Warranty and the 

Powertrain Limited Warranty but there is no suggestion that other versions differ in any 

way. The defendants do not argue any lack of commonality in the warranty documents 

that apply to said Vehicles. Indeed, just before this decision was released, the defendants 

advised the court that, in essence, they would consent to PCI (2). 

[49] As already noted, given the need to differentiate between commercial and non-

commercial (i.e. consumer) class members vis-à-vis the application of the non-waivable 

implied warranties provided under provincial consumer protection law, there may well be 

a need for sub-classes. But this is a matter that can be addressed in due course as this 

action proceeds. 

[50] At this point, it is sufficient to note that PCI (2) should be certified as a common 

issue. 

[51] PCI (3) – Unjust enrichment. PCI (3) asks whether the conduct of Defendants 

resulted in unjust enrichment. 

[52] The plaintiff is right to say that at least until the Supreme Court’s decision in Pro-

Sys v. Microsoft, unjust enrichment as a proposed common issue has been certified 

without too much thought.
18

 In Pro-Sys, however, the Supreme Court reminded class 

action judges about the need to show “proof of loss” on a class-wide basis if the proposed 

common issue is loss-related or has a loss-related component. The plaintiff must provide 

a plausible expert methodology that is capable of measuring the loss sustained by the 

class members on a class-wide basis. It is not necessary that the methodology establish 

the actual loss sustained, just that a sufficiently credible or plausible methodology is 

capable of doing so.
19

 The expert methodology must offer a realistic prospect of 

establishing loss on a class-wide basis.
20

 

[53] Loss or deprivation is a constituent element of the unjust enrichment claim.
21

 If, as 

here, the plaintiff proposes a common issue asking about unjust enrichment, he is obliged 

to provide a plausible expert methodology that is capable of measuring the deprivation 

sustained by the class members on a class-wide basis. He has not done so.  

[54] PCI (3) is not certified as a common issue. 

                                                 
18

 See for example, Fulawka v. Bank of Nova Scotia, 2012 ONCA 443 at paras. 44-46; Fresco v. Canadian Imperial 

Bank of Commerce, 2012 ONCA 444 at para. 75. 

19
 Pro-Sys, supra, note 6, at para. 115. 

20
 Ibid. at para. 118. Also see Kalra, supra, note 4, at para. 48. 

21
 Ewert v. Nippon Yusen, 2017 BCSC 2357, per Myers J. (who had decided Pro-Sys at first instance) at para. 9. 
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[55] PCI (4) – Waiver of tort. PCI (4) asks about the defendants’ liability on the basis 

of waiver of tort, and if so the amount of this monetary liability. 

[56] The plaintiff wisely revised PCI (1) to limit the so-called negligence question to 

duty of care and breach of a duty of care. PCI (1) does not ask about the damages or loss 

sustained (an element of the negligence claim) because the plaintiff did not provide the 

class-wide proof of loss methodology required by Pro-Sys. 

[57]  PCI (1), relating to the negligence question, thus stops short of establishing 

liability. Given that liability in tort will not be established when PCI (1) is answered, PCI 

(4) that purports to ask about “waiver of tort” is not certifiable. As Perell J. noted in Wise 

v Abbott Laboratories,
22

 there must be “a predicate wrongdoing”, that is, a finding of 

liability, to support a claim of waiver of tort. Given the limited reach of PCI (1), there is 

no predicate finding of liability in tort. The academic commentary is also clear that the 

“sine qua non” of the waiver of tort remedy is a prerequisite finding that a tort (which 

must include some proof of loss) has been committed.
23

  

[58] PCI (4) is not certified as common issue. 

[59] PCI (5) – Aggregate damages. PCI (5) asks if one or more of the common issues 

are answered affirmatively, can the amount of damages payable by the defendants be 

determined on an aggregate basis, and if so, in what amount? 

[60] Section 24 of the CPA permits the court to determine the aggregate or part of the 

defendant's monetary liability to class members where it can reasonably be determined 

without proof by individual class members. However, aggregate damages cannot be used 

to establish proof of loss where proof of loss is an essential element of proving liability.
24

  

[61] The only PCI that can establish liability and, at least in theory, attract an aggregate 

damages approach is PCI (2) that asks about the breach of express or implied warranties. 

But damages incurred in the context of this particular breach cannot be reasonably 

determined without individualized assessments. As the plaintiff’s own expert Mr. Jeffers 

explained, the impact of a “defective” timing chain tensioner can range from nothing 

more than engine noise to total engine failure: 

The extent of risk ranges from a loose and noisy timing chain, to bent 

valves and with piston-valve interference, to total engine mechanical 

failure…  

                                                 
22

 Wise v Abbott Laboratories, Limited, 2016 ONSC 7275 at para 400. 

23
 Goff and Jones, The Law of Restitution, (6

th
 ed.) at 775; Maddaugh and McCamus, The Law of Restitution, 

(Loose-leaf ed.) at 24.1. 

24
 Pro-Sys, supra, note 6, at paras. 128 and 135. 
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[62] In other words, class members that own or have leased one of the Vehicles in 

question may have very different loss-incurred scenarios - from no damage to complete 

engine replacement or worse. The plaintiff provided expert economic evidence setting out 

a variety of theories to measure such aggregate loss. However, I must agree with the 

defendants that this expert economic evidence does not take into account the individual 

nature of damages that may be suffered by class members or the fact that the nature and 

extent of actual damage sustained may vary considerably and will require individualized 

assessments.  

[63] If I am wrong about the need for individualized assessments, I would still in my 

discretion defer the aggregate damages question to the judge that decides the common 

issues. As the Supreme Court noted in Pro-Sys: 

The question of whether damages assessed in the aggregate are an 

appropriate remedy can be certified as a common issue. However, this 

common issue is only determined at the common issues trial after a 

finding of liability has been made. The ultimate decision as to whether the 

aggregate damages provisions of the CPA should be available is one that 

should be left to the common issues trial judge. [Emphasis added.]
25

  

[64] This is an approach that makes good sense on the facts herein. PCI (4) is not 

certified as a common issue. 

[65] PCI (6) – The availability and amount of punitive damages. The availability of 

punitive damages is a determination about the defendant’s conduct that can be made 

without evidence from individual class members.26 However, as the Supreme Court made 

clear in Whiten,
27

 punitive damages are only awarded if compensatory damages are 

insufficient to punish the defendant.
28

 Here, the amount of the punitive damages award, if 

such an award is made, cannot be quantified until the completion of the individual 

assessments. 

[66]  Thus the first part of PCI (6) that asks about the availability of punitive damages 

is certified, but not the second part that asks about the amount.  

                                                 
25

 Ibid. at para. 134. 

26
 Rumley v. British Columbia, 2001 SCC 69 at para. 34.  

27
 Whiten v. Pilot Insurance Co., 2002 SCC 18. 

28
 Ibid. at para. 94. 
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           (4) Preferable procedure – s. 5(1)(d) 

[67] Section 5(1)(d) of the CPA requires the plaintiff to provide some basis in fact that 

a class proceeding is the “preferable procedure for the resolution of the common issues”. 

The plaintiff must provide some evidence that: (1) a class proceeding would be a fair, 

efficient and manageable method of advancing the claim, and (2) that it would be 

preferable to any other reasonably available means of resolving the class members’ 

claims. The preferability analysis must be conducted through the lens of the three 

principal goals of class actions, access to justice, judicial economy and behavior 

modification.
29

  

[68]  I agree with the plaintiff that there is no other preferable manner in which the 

claims of the class members can be resolved. The only alternative to a class action to 

determine the proposed common issues would be tens of thousands of duplicative 

individual actions. Certification of a class proceeding in this case would advance the 

three goals of class actions: access to justice, judicial economy and behaviour 

modification.
30

 

[69] The preferability requirement is satisfied. 

           (5) Suitable representative plaintiff – section 5(1)(e) 

[70] The final requirement for certification is a representative plaintiff who would 

adequately and fairly represent the interests of the class, and who does not have a conflict 

of interest with respect to the common issues. 

[71]  The proposed representative plaintiff, Shawn Panacci, owned one of the Vehicles 

until the alleged defect destroyed his engine. He has sworn to vigorously prosecute the 

action in favour of the class. He has filed evidence to confirm that he understands the 

nature of the proceedings and can provide instruction to counsel. He has also 

demonstrated his commitment to prosecuting this action by keeping himself informed of 

the steps in litigation and helping prepare affidavits and other materials. 

[72] Mr. Panacci has no conflicts of interest with any of the other class members. He 

has produced a litigation plan that sets out a workable method of advancing the 

proceeding on behalf of the class. Some changes will have to be made as and when sub-

classes are added but at this stage the litigation plan is adequate. 

 

 
                                                 
29

 Hollick, supra, note 13, at para. 2; Hodge, supra, note 14, at para. 148. 

30
 Hollick, supra, note 13, at para. 27. 
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Disposition 

[73] The motion for certification is granted. The four causes of action as pleaded are 

approved; as are the class definition and the representative plaintiff. However, only three 

of the six proposed common issues are certified: duty of care and breach of a duty of 

care, breach of express and implied warranties, and the availability of punitive damages.  

[74] Counsel shall prepare a draft order in the form contemplated by s. 8 of the CPA. 

[75] If the parties are unable to agree on costs, I would be pleased to receive brief 

written submissions from the plaintiff within 21 days and from the defendants within 21 

days thereafter. 

[76] I am obliged to counsel for their assistance. 

  

 

 

 
                                                                                          Justice Edward P. Belobaba 

 

Date: December 21, 2018 

 

Appendix 

Proposed Amended Common Issues 

[PCIs (1), (2) and the first part of (6) are certified; PCIs (3), (4), (5) and the 

last part of (6) as italicized and underlined are not certified.] 

(1) With respect to the engineering, design, development, research, manufacture, 

marketing, distribution and sale of the Vehicles: 

(i) Do the defendants, or any of them, owe a duty of care to the Class? 

(ii) If so, what is the standard of care applicable to the defendants, or 

any of them? 

(iii) Did the defendants, or any of them, breach the applicable standard of 

care? If so, when and how? 
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(2) Did the defendants, or any of them, breach any express or implied conditions or 

warranties of fitness, merchantability and quality of the Vehicles? 

(3) Has the conduct of the defendants resulted in an unjust enrichment to the 

defendants, or any of them? 

(4) By virtue of waiver of tort, are the defendants, or any of them, liable to account to 

any of the plaintiff and class members on a restitutionary basis, for any part of the 

proceeds of the sale of the Vehicles? If so, in what amount and for whose benefit is such 

an accounting to be made? 

(5) If one or more of the above common issues are answered affirmatively, can the 

amount of damages payable by the defendants, or any of them, be determined on an 

aggregate basis? If so, in what amount and who should pay such damages to the class? 

(6) Should punitive and/or aggravated damages be awarded against the defendants, or 

any of them?  If so, in what amount? 

*** 
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Proposed action under the Class 

Proceedings Act, 1992 

) HEARD: November 14, 2012 

 

PERELL, J. 

REASONS FOR DECISION 

A. INTRODUCTION 

[1] The Plaintiffs Rajesh Bedi and Charlotte Perrenoud are employees of eHealth 
Ontario. They sue eHealth for breach of contract and they sue Her Majesty the Queen in 

right of Ontario (“Ontario”) for inducing breach of contract. The Plaintiffs sue on behalf 
of other employees of eHealth, and they move for certification of their action as a class 
action under the Class Proceedings Act, 1992, S.O. 1992, c. C.6. The action concerns 

Performance Awards for 2010/2011 and Merit Increases for 2011.  

[2] The Plaintiffs also bring a motion to amend their Statement of Claim to add a 

claim that eHealth breached its employment contracts with its employees by failing to 
pay Performance Awards for 2011/2012. 

[3] For the reasons and subject to the qualifications that follow, I grant the 

Plaintiffs’ motions.  
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B. FACTUAL BACKGROUND  

[4] eHealth is a non-profit corporation without share capital, and it is an agent of 

Ontario within the meaning of the Crown Agency Act, RSO 1990, c. C.48. eHealth was 
established by Ont. Reg. 43/02 of the Development Corporations Act, R.S.O. 1990, 
c.10, to continue the corporation known as Smart Systems for Health Agency. eHealth’s 

goal is to connect the medical community to a secure network of electronic medical 
records. eHealth reports to the Legislature through the Minister of Health and Long 

Term Care.  

[5] As set out in the regulations, the Minister of Health and Long-Term Care is 
responsible for eHealth. Under s. 8 of Ont. Reg. 43/03, the Minister is empowered to 

issue binding policy directions to the Board of Directors of eHealth. 

[6] Rajesh Bedi or Toronto, Ontario and Charlotte Perrenoud of Oakville, Ontario 

are employees of eHealth. Mr. Bedi became an employee in 2004, and Ms. Perrenoud 
became an employee in 2006. 

[7] When Mr. Bedi and Ms. Perrenoud accepted their respective offers of 

employment in addition to a base salary, their compensation package included: (1) 
participation in a pension plan; and (2) participation in a performance incentive plan.  

[8] For present purposes, the relevant provisions of the Performance Incentive 
Policy, or “PIP” as it is referred to by eHealth employees, are set out below:  

1. Purpose/ Objective 

1. The Performance Incentive Plan is designed to reward employees for their contributions 

to the successful achievement of corporate goals and individual objectives and  to share in 

the success of eHealth Ontario. The Performance Management ratings are used to calculate 

the  incentive awards. 

2. Scope 

2.1 Eligibility 

The  Performance Incentive Plan covers all  full  time  regular employees and  those on 

employment contracts of one year plus one day who deemed eligible to particpate. 

To participate in the Performance Incentive Plan employees must be actively employed and  

have a rating of "2" or higher when they are assessed according to the Performance 

Management process. … 

3. Policy 

3.1 Incentive Awards 

Incentive awards range from 0 to 15% of an eligible employee's pro-rated base earnings as 

at. December 31 or the employee's start date with eHealth Ontario, whichever is later. 

3.2 Timing of Payment 

Incentive awards for the current plan year will be paid no later than May 31 of the 

following the plan year. 

3.3 Option to Contribute to Defined Contribution Pension Plan (DCPP) 
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Employees may elect within a prescribed time period to direct a percentage of the incentive 

award to the eHealth Ontario DCPP at their pre-existing contribution rate. If employees 

choose this option, eHealth Ontario will make a matching contribution at the pre-existing 

matching rate in the pay period immediately before the payment of the incentive award. 

Employees are liable for all tax implications of contributions made to the DCPP. 

3.8 Amendment and Termination of the Plan 

The eHealth Ontario Board of Directors HR Sub-Committee of the Board, or CEO  may 

terminate, suspend, or amend the  Performance Incentive Plan, in whole  or in part at any  

time and  at their sole discretion, without any  liability. 

3.9 Interpretation 

The VP of Human Resources shall have full power and  authority to interpret and  

administer the Performance Incentive Plan; Disputes arising under the  Performance 

Incentive Plan regarding its administration, interpretation or calculation of incentive awards 

or any  other matter may  be submitted in writing to the VP of Human Resources, who  

shall render a final  and  binding decision. 

[9] In addition to the Performance Awards, eHealth employees may also receive a 
pay raise known as a Merit Increase, which is a percentage of their base salary as 
determined by eHealth management.  

[10] Until the events giving rise to this action, both Mr. Bedi and Ms. Perrenoud 
received Performance Awards and Merit Increases for every year they have worked at 

eHealth. 

[11] eHealth manages the performance of employees through the Performance 
Management Process.  Managers generally meet with employees three times during the 

fiscal year to set employment objectives and individual development plans, measure 
progress and provide and receive feedback. The performance rating in the Performance 

Management Plan is a factor in assessing eligibility to participate in the Performance 
Incentive Plan Policy.  

[12] To be eligible to receive a Performance Award, an employee must: (1) be a full 

time regular employee, or an employee on contract of one year plus one day; (2) have a 
rating of “2” or higher when assessed according to the Performance Management 

Process; (3) have started employment on or before December 31 of the plan year; and 
(4) subject to certain exceptions, be actively employed at the time the award is paid.   

[13] In May 2011, after the eHealth employees, including Mr. Bedi and Ms. 

Perrenoud, had been rated under the Performance Incentive Policy for the 2010/2011 
fiscal year, they were notified of the amounts of their Performance Awards and of  

Merit Increases in a document entitled "2010/2011 Compensation Details".   

[14] Mr. Bedi’s Compensation Details Statement granted him a Performance Award 
of 12% of his base salary, in the amount of $10,658.00, and a 3% Merit Increase in his 

base salary, in the amount of $2,798.00. 

[15] Ms. Perrenoud’s Compensation Details Statement granted her a Performance 

Award of 7.5% of her base salary, in the amount of $7,246.00, and a 1.65% Merit 
Increase on her base salary, in the amount of $1,594.00. 
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[16] In the Compensation Details Statement, the Performance Award payout date 
was set for June 3, 2012. 

[17] On May 18, 2011, the Toronto Star published an article entitled "Hundreds at 
eHealth Ontario get bonus, raise, despite call for wage freeze." The article criticized 

eHealth's decision to award Performance Awards and Merit Increases in the light  
o f the  Minister of Finance's call for a wage freeze. The Star article asserted that senior 
officials of the Ontario Government were furious with eHealth’s decision to pay 

Performance Awards and Merit Increases. The article stated:  

The controversial electronic health records agency eHealth Ontario is giving hundreds of its 

employees 1.9% merit raises and bonuses averaging 7.8% despite a government edict to 

freeze wages, the Star has learned. 

[18] In the Star article, Muriel Deschenes, eHealth's senior director of stakeholder 
relations and communications, was quoted as defending the Performance Awards as a 

standard means to managing and improving employee performance.  

[19] Also on May 18, CTV.ca published an article from The Canadian Press entitled, 
“"Opposition wants Liberals to axe eHealth staff bonuses". The article stated that the 

Minister was disappointed to hear eHealth was giving out bonuses and called top brass 
from the agency on the carpet Wednesday to demand they take another look at the plan. 

The article quoted the Minister as stating: “I spoke to the chair and the CEO of eHealth 
Ontario this morning and I asked them to review the decision in the context of our 
legislation and get back to me as quickly as possible...I want them to review it in 

context of the spirit of the legislation and the letter of the legislation...we need to take 
another look through the lens of the taxpayer.”  

[20] On May 20, 2011, Ms. Deschenes issued a press release from, Greg Reed, the 
CEO of eHealth stating: 

Since assuming responsibility for eHealth Ontario, our management team has been guided 

by two principal goals: to create a culture of accountability and achievement at the 

agency and to help build the electronic health care system which is so essential to 

improving the quality of health care people receive across Ontario.  While much work 

lies ahead, I believe we have made significant progress during the past year.  In that 

respect, we offered agency employees a certain level of individual performance-linked 

incentive compensation. 

However, when placed in the context of the hard work eHealth still has to do in overcoming 

past challenges, and in light of the pressing financial circumstances that all Ontarians face, 

it is clear that this decision needs to be revisited. Indeed, it threatens to obscure the 

genuine progress agency employees are making to help deliver a stronger, more responsive 

health care system. 

Accordingly, I have advised the minister that we are reversing the previous decision 

immediately. Merit increases and performancelinked incentives will not be paid to 

employees of the agency this year" 

[21] Also on May 20, 2011, the Toronto Star wrote a follow up article entitled 

"eHealth scraps raises and bonuses after Star story." The story quotes the press 
release and quotes the Minister of Health as stating: “I want to applaud eHealth 
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Ontario for making this decision, in the best interest of Ontarians...they are leading by 

example and putting Ontario's taxpayers first. ....” 

[22] In the result, neither Mr. Bedi nor Ms. Perrenoud received a Performance 

Award for the 2011/2011 fiscal year. They also did not receive Merit Increases. 

[23] When the 2010/2011Performance Award and that year’s Merit Increases were 
not paid, Mr. Bedi and Ms. Perrenoud commenced this proposed class action.    

[24] Meanwhile and subsequently in March 2012, Mr. Bedi and Ms. Perrenoud and 
the other eHealth employees were rated under the Performance Incentive Policy for the 

2011/2012 fiscal year.  

[25] The employees were advised of their individual ratings; however, unlike the 
practice in the past, eHealth did not provide a Compensation Details Statement setting 

out the details of any Performance Award or Merit Increase.  

[26] In the result, eHealth did not pay out Performance Awards or Merit Increases for 

the 2011/2012 fiscal year. In a proposed amendment to their Statement of Claim, the 
Plaintiffs submit that eHealth breached its contract by its failure to make Performance 
Awards for the 2011/2012 fiscal year. There is no claim for Merit Increases for the 

2011/2012 fiscal year. 

[27] In their proposed class action, Mr. Bedi and Ms. Perrenoud allege that eHealth 

breached their employment contracts for the 2010/2011 and the 2011/2012 fiscal years 
and that the Minister is liable for inducing a breach of contract with respect to the 
2010/2011 fiscal year.  

[28] Including the proposed amendment to their Statement of Claim, the Plaintiffs 
advance four claims; namely:  

(1) breach of contract for eHealth’s alleged failure to pay the Performance 
Awards for the fiscal year 2010/2011;  

(2) breach of contract for eHealth’s alleged failure to pay the Performance 

Awards for 2011/2012;  

(3) breach of contract for eHealth’s failure to pay the Merit Increase for 

2010/2011; and  

(4) the Minister’s inducing breach of contract for the 2010/2011 fiscal year. 

[29] The Plaintiffs plead that eHealth breached its contract by refusing to pay 
Performance Awards that had already been awarded. With respect to the Merit 

Increases, the Plaintiffs submit that eHealth did not give reasonable notice of the 
retraction of the Merit Increases. Further, the Plaintiffs submit that eHealth breached its 

duty to action in good faith in regards to the employees contracts of employment. They 
also allege that the Minister owed the employees a duty of good faith.  

[30] The Plaintiffs claim ancillary declaratory relief with respect to the allocation of 

Performance Allowances to the class members’ pension plans and punitive damages in 
the amount of $1 million.  
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[31] After considering certain objections raised by the Defendants to the class 
definition, in their Reply Factum, Mr. Bedi and Ms. Perenoud propose the following 

class definition: 

All past and current full time  employees for whom eHealth:  

(a) completed a Compensation Details Statement in respect of the  2010/2011 fiscal 

year; and/or  

(b) completed an evaluation and awarded a performance rating of 2”or higher or 

the equivalent rating of “Developing”or higher for the 2011/2012 fiscal year.  

[32] As set out in their factum, Mr. Bedi and Ms. Perenoud propose the following 
common issues: 

(1) Are  the  proposed Class  Members entitled  to  the  Performance Awards and/or Merit 

Increases already granted pursuant to the Performance Incentive  Policy  as  set  out  in  the  

Compensation Details  Statements for the 2010/2011 fiscal year? 

(2) Are the proposed Class Members entitled to elect to transfer a portion of their 

Performance Award into a DCPP and have that portion matched by eHealth? 

(3) Are the proposed Class Members who were evaluated by eHealth on the basis of their 

performance and received a performance rating of "2" or higher or the equivalent rating of 

"Developing" or higher on their Performance Management Plan appraisal for the 2011/2012 

fiscal year entitled to a Performance Award? 

(4) Did the Minister induce eHealth to breach its express and implied contractual 

commitments to the proposed Class Members? 

(5) Did the Defendants act in bad faith? 

(6) Is this a case for punitive damages, and if so, in what amount? 

[33] The Defendants oppose the amendment to the Statement of Claim, and they 
oppose the certification of the action as a class action. The Defendants’ attack the 

Plaintiffs’ Statement of Claim and submit that for various reasons, it is plain and 
obvious that the Plaintiff’s various claims are legally untenable.  

[34] The Defendants submit that eHealth had no obligation to pay Performance 

Awards because the Performance Incentive Policy permitted eHealth to “suspend” the 
plan “without any liability.”  

[35] The Defendants submit that the payment of Merit Increases is entirely 
discretionary and that as a matter of contract law, a promise to pay a salary increase is 
not enforceable in the absence of consideration from the employee of which there was 

none in the case of the eHealth employees.  

[36] The Defendants deny that the Minister has any duties of good faith to the 

eHealth employees, and they submit that she is not liable for the tort of inducing breach 
of contract primarily because there was no breach of contract and also because the 
constituent elements of the tort have not been pleaded.  
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C. CERTIFICATION 

1.  Introduction and Methodology  

[37] The Defendants’ foremost attack against this proposed class action is that the 

Plaintiffs have not shown a reasonable cause of action in their original Statement of 
Claim. The Defendants’ also submit that the Plaintiffs’ motion to amend the Statement 

of Claim to add a claim for the 2011/2012 Performance Awards, should be refused 
because the proposed added cause of action is untenable, again for the reason that the 
proposed amendment does not show a reasonable cause of action. Thus, the Defendants’ 

foremost attack is that the Plaintiffs’ action does not satisfy the cause of action criterion 
of the test for certification as a class action.  

[38] As I will explain below, it is my opinion that only the claim against Ontario for 
inducing breach of contract or for a breach of a duty of good faith is legally untenable.  I 
will not be certifying this claim for a class action. This claim against Ontario is, 

practically speaking, redundant in any event. 

[39] Because the only basis for refusing the amendment to the Statement of Claim 
would be the absence of a tenable cause of action argument and because I shall be 

rejecting that argument, I do not propose to discuss the law about when the court should 
grant leave to amend a pleading. I grant the Plaintiffs’ motion to amend.   

[40] It follows that I shall use the amended Statement of Claim to determine whether 
this action should be certified as a class action. I will address the cause of action issues 
as part of the certification motion.  

[41] By way of explaining my overall methodology, first, I will briefly describe the 
test for certification.  

[42] Second, I will describe the Cause of Action Criterion and the Plain and Obvious 
Test for a Cause of Action.  

[43] Third, under the Heading “Analysis of the Proposed Causes of Action against 

eHealth and Ontario,” I will discuss the four claims being made against the Defendants; 
namely: (a) The Breach of Contract Claim for the 2010/2011 Performance Award; (b) 

The Breach of Contract Claim for the 2011/2012 Performance Award; (c) The Breach 
of Contract Claim for Merit Increases; and (d) The Inducing Breach of Contract Claim.  

[44] Fourth, I will address, the Identifiable Class Criterion.  

[45] Fifth, I will address the Common Issues Criterion.  

[46] Sixth, I will address the Preferable Procedure Criterion.  

[47] Seventh, I will address the Representative Plaintiff and Litigation Plan Criterion.  

2. The Test for Certification 

[48] Pursuant to s. 5(1) of the Class Proceedings Act, 1992, the court shall certify a 

proceeding as a class proceeding if: (a) the pleadings disclose a cause of action; (b) 
there is an identifiable class; (c) the claims of the class members raise common issues of 
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fact or law; (d) a class proceeding would be the preferable procedure; and (e) there is a 
representative plaintiff who would adequately represent the interests of the class without 

conflict of interest and who has produced a workable litigation plan. 

[49] For an action to be certified as a class proceeding, there must be a cause of 

action, shared by an identifiable class from which common issues arise that can be 
resolved in a fair, efficient, and manageable way that will advance the proceeding and 
achieve access to justice, judicial economy, and the modification of behaviour of 

wrongdoers: Sauer v. Canada (Attorney General), [2008] O.J. No. 3419 (S.C.J.) at para. 
14, leave to appeal to Div. Ct. refused, [2009] O.J. No. 402 (Div. Ct.). 

[50] On a certification motion, the question is not whether the plaintiff's claims are 
likely to succeed on the merits but whether the claims can appropriately be prosecuted 
as a class proceeding: Hollick v. Toronto (City), [2001] 3 S.C.R. 158 at para. 16. 

[51] The test for certification is to be applied in a purposive and generous manner, to 
give effect to the important goals of class actions – providing access to justice for 

litigants; promoting the efficient use of judicial resources; and sanctioning wrongdoers 
to encourage behaviour modification: Western Canadian Shopping Centres Inc. v. 
Dutton, [2001] 2 S.C.R. 534 at paras. 26-29; Hollick v. Toronto (City), [2001] 3 S.C.R. 

158 at paras. 15 and 16. 

[52] The purpose of a certification motion is to determine how the litigation is to 

proceed and not to address the merits of the plaintiff's claim; there is to be no 
preliminary review of the merits of the claim: Hollick v. Toronto (City), [2001] 3 S.C.R. 
158 at paras. 28-29. 

3. The Cause of Action Criterion and the Plain and Obvious Test for a Cause of 

Action 

[53] The first criterion for certification is whether the plaintiff’s pleading discloses a 
cause of action. As already noted above, the Defendants’ major argument is that the 

Plaintiffs fail to satisfy this criterion and that for various reasons each of the Plaintiffs’ 
four causes of action is fatally flawed.  

[54] The “plain and obvious” test for disclosing a cause of action from Hunt v. Carey 
Canada, [1990] 2 S.C.R. 959 is used to determine whether a proposed class proceeding 
discloses a cause of action for the purposes of s. 5 (1)(a) of the Class Proceedings Act, 

1992: Anderson v. Wilson (1999), 44 O.R. (3rd) 673 (C.A.) at p. 679, leave to appeal to 
S.C.C. ref’d, [1999] S.C.C.A. No. 476; 176560 Ontario Ltd. v. Great Atlantic & Pacific 

Co. of Canada Ltd. (2002), 62 O.R. (3d) 535 (S.C.J.) at para. 19, leave to appeal 
granted, 64 O.R. (3d) 42 (S.C.J.), aff’d (2004), 70 O.R. (3d) 182 (Div. Ct.).  

[55] The plain and obvious test derived from what historically was known as a 

demurrer pleading and what in Ontario was rule 126 of the former Rules of Practice and 
what is now rule 21.01 (1)(b) of the Rules of Civil Procedure, which states: 

21.01  (1)  A party may move before a judge, … 

(b) to strike out a pleading on the ground that it discloses no reasonable cause of 

action or defence, 
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and the judge may make an order or grant judgment accordingly. 

[56] Where a defendant submits that the plaintiff’s pleading does not disclose a 
reasonable cause or action, to succeed in having the action dismissed, the defendant 
must show that it is plain, obvious, and beyond doubt that the plaintiff cannot succeed in 

the claim: Dawson v. Rexcraft Storage & Warehouse Inc. (1998), 164 D.L.R. (4th) 257 
(Ont. C.A.). Matters of law that are not fully settled should not be disposed of on a 

motion to strike: Dawson v. Rexcraft Storage & Warehouse Inc., supra, and the court's 
power to strike a claim is exercised only in the clearest cases: Temelini v. Ontario 
Provincial Police (Commissioner) (1990), 73 O.R. (2d) 664 (C.A.).  

[57] In assessing the cause of action or the defence, no evidence is admissible and the 
court accepts the pleaded allegations of fact as proven, unless they are patently 

ridiculous or incapable of proof; A-G. Canada v. Inuit Tapirisat of Canada, [1980] 2 
S.C.R. 735; Canada v. Operation Dismantle Inc., [1985] 1 S.C.R. 441; Nash v. Ontario 
(1995), 27 O.R. (3d) 1 (C.A.); Folland v. Ontario (2003), 64 O.R. (3d) 89 (C.A.); 

Canadian Pacific International Freight Services Ltd. v. Starber International Inc. 
(1992), 44 C.P.R. (3d) 17 (Ont. Gen. Div.) at para. 9. 

[58] The law must be allowed to evolve, and the novelty of a claim will not militate 
against a plaintiff: Johnson v. Adamson (1981), 34 O.R. (2d) 236 (C.A.), leave to appeal 
to the S.C.C. refused (1982), 35 O.R. (2d) 64n. However, a novel claim must have some 

elements of a cause of action recognized in law and be a reasonably logical and 
arguable extension of established law: Silver v. Imax Corp., [2009] O.J. No. 5585 

(S.C.J.) at para. 20; Silver v. DDJ Canadian High Yield Fund, [2006] O.J. No. 2503 
(S.C.J.). 

[59] Generally speaking, the case law imposes a very low standard for the 

demonstration of a cause of action, which is to say that, conversely, it is very difficult 
for a defendant to show that it is plain, obvious, and beyond doubt that the plaintiff 

cannot succeed with the claim. 

[60] That said, the case at bar is in the main a breach of contract claim, and courts do 
from time to time under Rule 21 or under s. 5 (1)(a) of the Class Proceedings Act, 1992 

dismiss breach of contract actions where as a matter of interpretation, the court is 
satisfied that the defendant’s conduct did not breach the terms of the contract. See: 

Arora v Whirlpool Canada LP, 2012 ONSC 4642; Stitt v Ontario, [2001] O.J. No. 1337 
(S.C.J.); Lincoln Canada Services LP v First Gulf Design Build Inc., [2007] OJ No 
4167 (S.J.C.). 

4. Analysis of the Proposed Causes of Action against eHealth and Ontario   

(a) The Breach of Contract Claim for the 2010/2011 Performance Award  

[61] The Plaintiffs plead that eHealth is liable in breach of contract for non-payment 

of Performance Awards in 2010/2011. However, eHealth submits that there is no 
reasonable cause of action for breach of contract because the unambiguous terms of the 
contract, the Performance Incentive Policy, expressly permit the conduct alleged to be a 

breach. More particularly, the Defendants argue that by virtue of the announcement of 
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non-payment of incentive awards, the Performance Incentive Policy was suspended and, 
pursuant to the express language of s. 3.8 of the Policy, eHealth may “suspend” the 

Performance Incentive Plan “without any liability.” 

[62] The Defendants’ argument is essentially that eHealth lawfully suspended the 

Performance Incentive Policy for 2010/2011 and for 2011/12. In support of this 
argument, the Defendants presented me a case about the interpretation of a termination 
provision in a commercial contract and a case about a Federal Government wage freeze 

directive. See: ArcelorMittal Dofasco Inc. v. US Steel Canada Inc., [2008] O.J. No. 
4412 at paras 69-79 (S.C.J.); Granger v Canada (Treasury Board), [2000] F.C.J. No 

836 (C.A.) at para 13. However, this case law was not helpful. Neither case interprets 
the meaning of the word “suspend.”  

[63]   For fiscal year 2010/2011, the Plaintiffs’ counterargument is multifaceted. 

They submit that the Performance Award was not an ex gratia payment by the employer 
and rather had become part of the employee's salary and, therefore, it could not be 

changed without reasonable notice to the employee, which did not occur in the case at 
bar. The Plaintiffs submit that the evidence in the action will demonstrate that, based on 
the context of the employment relationship, including the offer of employment and the 

past practices, the Performance Award was an integral part of their wage structure that 
could not be terminated without reasonable advance notice. They submit that if the 

Performance Award was discretionary, then eHealth was obliged to exercise its 
discretion in good faith. They submit that eHealth’s contractual right to suspend 
Performance Awards does not encompass reneging on an expressed commitment to pay 

the Performance Award. They submit that as a factual matter what happened in the case 
at bar for the 2010/2011 year and for the 2011/2012 year were breaches of contract not 

the performance of it. They submit that to “suspend” does not include a retroactive 
revocation of salary that was earned.  

[64] As I view it, the Defendants’ argument is essentially a focused argument about 

the interpretation of the Performance Incentive Plan and the Plaintiffs’ counterargument 
is a multifaceted argument interpreting the whole employment relationship between the 

parties.  

[65] Putting aside for a moment, the Plaintiffs’ complex counterargument, in my 
opinion, it is not plain and obvious that the Defendants’ interpretative argument about 

the meaning of s. 3.8 of the Performance Incentive Plan is correct, and in my opinion it 
is not plain and obvious that what eHealth did was to “suspend” the Plan.  

[66] For the meaning of suspend, I will simply refer to the Concise Oxford English 
Dictionary (11th ed.), which defines “suspend” as follows: “Suspend v. 1. Halt 
temporarily. 2 debar temporarily from a post, duties, etc. as a punishment 3. Defer or 

delay (an action, event, or judgment) …”   

[67] A trial court may ultimately decide that what occurred in 2011 when the 

employees were rated and advised that their Performance Awards would be paid in June 
and then advised later in May 2011 in a press release that they would not be paid was a 
suspension of the Performance Incentive Plan, but at this juncture this is not plain and 

obvious. Put somewhat differently, the Plaintiffs have an arguable case that what 
occurred in 2012 was not a suspension of the Performance Incentive Plan.     
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[68] To be clear, I am not saying that more evidence is required to decide the 
interpretative point as it has been framed by the Defendants. Rather, what I am saying is 

that assuming the facts set out in the Statement of Claim are true, it is not plain and 
obvious that the interpretative point as it has been narrowly framed by the Defendants 

favours the Defendants. 

[69] It is also not plain and obvious that a court would reject the Plaintiffs’ 
counterarguments that define the interpretative problem more broadly than how it has 

been framed by the Defendants.  

[70] I, therefore, conclude that the Plaintiffs have shown a reasonable cause of action 

for breach of contract for the 2010/2011 Performance Awards.  

(b) The Breach of Contract Claim for the 2011/2012 Performance Award 

[71] The Plaintiffs plead that eHealth is liable in breach of contract for non-payment 

of Performance Awards in 2011/2012.  

[72] The Defendants argue, once again, that there is no reasonable cause of action. 
Again, the Defendants’ argue that the Performance Award was lawfully suspended. 

They add that the Plaintiffs’ claim for 2011/2012 Performance Awards is more tenuous 
than the claim for the fiscal year 2010-2011. 

[73] On the assumption that eHealth’s conduct with respect to the 2011/12 
Performance awards can be isolated from what happened the prior year, I would agree 
that the Plaintiffs’ cause of action for Performance Awards for 2011/2012 is weaker 

than the claim for 2010/2011, when eHealth announced a date for payment of the 
awards.  

[74] However, once again, in my opinion, it is not plain and obvious that the 
Plaintiffs’ claim will fail, and, once again, it is not plain and obvious that a court should 
approach the interpretative problem as narrowly as the Defendants would have it 

framed.  

[75] I, therefore, include that the Plaintiffs have shown a reasonable cause of action 

for breach of contract for the 2011/2012 Performance Awards. 

(c) The Breach of Contract Claim for Merit Increases  

[76]  The Plaintiffs claim damages for breach of contract for eHealth’s alleged failure 
to provide the Plaintiffs with reasonable notice of the retraction of Merit Increases.   

[77] In paragraphs 33-38, the Defendants argue that the Plaintiffs have not pleaded a 
reasonable cause of action because the Plaintiffs do not plead - nor could they plead - 

that they provided any consideration for the Merit Increase such as to create a legally 
binding contract for the Merit Increase.  

[78] Rather than paraphrase the Defendants’ argument, I will set it out in full:  

33. In Yarlett v. Re/Max Realtron Realty Inc., [1989] O.J. No. 1379 (H.C.J.), the Ontario 

High Court of Justice on a Rule 21 motion dismissed a claim in breach of contract for a 
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failure of consideration. The court held that an undertaking by a vendor of a house was 

unenforceable due to lack of consideration for the undertaking. 

34. Courts have found that promises to pay salary increases are unenforceable because there 

was no consideration to make the promise contractually binding. In Simpson v Ontario, 

[1997] O.J. No. 3082 (Gen. Div.) at para 24, aff’d  [1997] O.J. No. 3082 (CA), the Ontario 

Court General Division rejected the employees’ class action claim for a salary increase in 

part on the basis that there was no fresh consideration for the promise to pay the salary 

increase.   

35. Similarly, in Brock v Matthews Group Ltd, [1988] O.J. No. 370 (H.C.J.), aff’d [1991] 

O.J. No 83 (C.A.), the Ontario High Court of Justice found that the employer’s promise of a 

salary increase to an employee was an unenforceable gratuitous promise because the 

employee did not give any consideration for it.   

36. In Bennett v British Columbia, [2012] B.C.J. No. 497 at paras. 24-26, 32-33, 37 (C.A.), 

the British Columbia Court of Appeal similarly found that promises of premium free 

medical and health insurance to employees following retirement were not contractually 

binding because employees did not provide fresh consideration for the promise. 

37. In the converse situation, where detrimental changes are purportedly made to an 

employee’s contract of employment, such as a new termination clause, courts have been 

strict in requiring consideration for the detrimental change.  Employers have not been 

permitted to rely on the employee’s continued employment as consideration to the 

employee for the detrimental change: Francis v Canadian Imperial Bank of Commerce , 

[1994] O.J. No. 2657 (C.A.); Hobbs v TDI Canada Ltd (2004), 37 C.C.E.L. (3d) 163 

(C.A.); Braiden v La-Z-Boy Canada Ltd, [2008] O.J. No. 2314 at paras. 56, 60 (C.A.)  

Similarly, where purported favourable changes are made to an employee’s contract of 

employment, such as a merit increase, an employee cannot rely on his continued 

employment as consideration to the employer for the favourable change.  In both cases, 

there is no fresh consideration.   

38. In short, the claim for a merit increase does not contain the necessary elements for the 

formation of a contract, and thus, there is not a reasonable caus e of action for breach of 

contract. 

[79] There ultimately may be merit in the Defendants’ arguments but their success 
may depend on persuading a court that the Plaintiff’s claim depends on new 

consideration for the Merit Awards. In their factum, the Plaintiffs counter with an 
elaborate argument that may succeed in persuading a court that the Defendants 

conceptualization of the case is the correct one.  

[80] As noted above, the case law establishes that it is difficult for a defendant to 
show that it is plain and obvious that the plaintiff’s claim is untenable. In the case at bar, 

the Defendants have not convinced me that the Plaintiffs do not have an arguable case 
for the 2011 Merit Increases that were announced in the Compensation Details 

Statements.  

(d) The Inducing Breach of Contract Claim 

[81] The Defendants make two arguments to challenge the Plaintiffs’ cause of action 

against Ontario for inducing breach of contract. First, they submit that since there is no 
tenable breach of contract action, there cannot be an action for inducting breach of 
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contract. Second, they submit that the Plaintiffs have not pleaded three of the required 
elements of the tort of inducing breach of contract. 

[82] Because I have concluded that there is an arguable breach of contract claim, the 
Defendants’ first argument fails. 

[83] Turning to the second argument, the elements of a claim of inducing breach of 
contract are: (1) the plaintiff is a party to a valid and enforceable contract; (2) the 
defendant is aware of the contract and its terms; (3) the defendant intends to procure a 

breach of the contract; (4) the defendant persuades or induces a contracting party to 
breach the contract with the plaintiff; and, (5) the plaintiff suffers damages as 

consequence of the breach of the contract. See: Alleslev-Krofchak v. Valcom, 2010 
ONCA 557; Correia v. Canac Kitchens (2008), 91 O.R. (3d) 353 (C.A.); Drouillard v. 
Cogeco Cable Inc., (2007), 86 O.R. (3d) 431 (C.A.). 

[84] The Defendants submit that the pleaded facts do not satisfy the second, third, 
and fourth elements of the tort. They submit that the Statement of Claim is deficient 

because it does not plead that: (a) the Minister knew that eHealth would not pay the 
Performance Awards and the Merit Increases; (b) the Minister knew that the non-
payment would breach the employees’ contracts of employment; (c) that the Minister 

specifically intended eHealth to breach the contracts of employment; and (d) the 
Minster’s actions “caused” a breach of contract.   

[85] In short, the Defendants submit that there was nothing illegal about a principal 
telling its agent that she is disappointed with its decision and asking them to rethink it 
and that the Plaintiffs have not pleaded a viable cause of action against Ontario for 

inducing breach of contract. 

[86] I agree with the Defendants’ argument. Therefore, I conclude that the Plaintiffs 

have not shown a reasonable cause of action for inducing breach of contract. I see no 
purpose in granting leave to amend because, practically speaking, the inducing breach 
of contract claim is redundant. Ontario would be liable for its agent, eHealth, if it 

breached the employment contracts. 

[87] I conclude that the Plaintiffs have satisfied the first criterion for certification for 

three of the four pleaded causes of action.  

[88] I can now turn to the other criterion for certification.       

5. The Identifiable Class Criterion  

[89] In defining class membership, there must be a rational relationship between the 
class, the causes of action, and the common issues, and the class must not be 
unnecessarily broad or over-inclusive: Pearson v. Inco Ltd. (2006), 78 O.R. (3d) 641 

(C.A.) at para. 57, rev'g [2004] O.J. No. 317 (Div. Ct.), which had aff'd [2002] O.J. No. 
2764 (S.C.J.). 

[90] The definition of an identifiable class serves three purposes: (1) it identifies the 
persons who have a potential claim against the defendant; (2) it defines the parameters 
of the lawsuit so as to identify those persons bound by the result of the action; and (3) it 
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describes who is entitled to notice: Bywater v. Toronto Transit Commission, [1998] O.J. 
No. 4913 (Gen. Div.). 

[91] The Defendants argue that the proposed class definition is over-inclusive 
because: (a) with respect to the claimants for a Performance Award, the definition 

ignores the prerequisite that the employee be actively employed at the time the award is 
paid; and (b) with respect to the claimants for an Merit Increase, the definition ignores 
the prerequisites that the claimant must have started employment on or before 

December 31 of the plan year and, subject to certain exceptions, be actively employed at 
the time the award is paid.    

[92] In my opinion, the Defendants’ objections are purely technical. In my opinion, 
once the technical objections are addressed by amending the definition accordingly, the 
class definition satisfies the requirements of s. 5 (1)(b) of the Class Proceedings Act, 

1992. 

6. The Common Issues Criterion.  

[93] For an issue to be a common issue, it must be a substantial ingredient of each 

Class member's claim and its resolution must be necessary to the resolution of each 
Class member's claim: Hollick v. Toronto (City), [2001] 3 S.C.R. 158 at para. 18.  

[94] The fundamental aspect of a common issue is that the resolution of the common 
issue will avoid duplication of fact-finding or legal analysis: Western Canadian 
Shopping Centres Inc. v. Dutton, [2001] 2 S.C.R. 534 at para. 39; McCracken v. 

Canadian National Railway Co. 2012 ONCA 445 at para. 183. 

[95] With regard to the common issues, "success for one member must mean success 

for all. All members of the class must benefit from the successful prosecution of the 
action, although not necessarily to the same extent." That is, the answer to a question 
raised by a common issue for the plaintiff must be capable of extrapolation, in the same 

manner, to each member of the class: Shopping Centres Inc. v. Dutton, supra at para. 
40; Ernewein v. General Motors of Canada Ltd., 2005 BCCA 540  at para. 32; Merck 

Frosst Canada Ltd. v. Wuttunee, 2009 SKCA 43 at paras. 145-46 and 160; McCracken 
v. Canadian National Railway Co., supra, at para. 183. 

[96] Common issues should not be framed in overly broad terms. It does not serve 

the ends of either fairness or efficiency to certify an action on the basis of issues that are 
common only when stated in the most general terms because inevitably such an action 

would break down into inefficient individual proceedings: Rumley v. British Columbia, 
[2001] 3 S.C.R. 184 at para. 29; McCracken v. Canadian National Railway Co.2012 
ONCA 445 at para. 183. 

[97] An issue is not a common issue if its resolution is dependent upon individual 
findings of fact that would have to be made for each class member: Fehringer v. Sun 

Media Corp., [2003] O.J. No. 3918 (Div. Ct.) at paras. 3, 6. Common issues cannot be 
dependent upon findings which will have to be made at individual trials, nor can they be 
based on assumptions that circumvent the necessity for individual inquiries: Nadolny v. 

Peel (Region), [2009] O.J. No. 4006 (S.C.J.) at paras. 50-52; Collette v. Great Pacific 
Management Co., [2003] B.C.J. No. 529 (B.C.S.C.) at para. 51, var'd on other grounds 
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(2004) 42 B.L.R. (3d) 161 (B.C.C.A.); McKenna v. Gammon Gold Inc., [2010] O.J. No. 
1057 (S.C.J.) at para. 126, leave to appeal granted [2010] O.J. No. 3183 (Div. Ct.), var’d 

2011 ONSC 3882 (Div. Ct.).  

[98] An issue can satisfy the common issues requirement even if it makes up a very 

limited aspect of the liability question and even though many individual issues remain 
to be decided after its resolution. In determining the commonality of a question, the 
focus is on the commonality of the question, and it is an error to focus on those aspects 

of the claim that would require individual determination. The comparative extent of 
individual issues is not a consideration in the commonality inquiry although it is a factor 

in the preferability assessment. See Cloud v. Canada (Attorney General) (2004), 73 
O.R. (3d) 401 (C.A.) at paras. 51 to 65, leave to appeal to S.C.C. ref'd, [2005] S.C.C.A. 
No. 50. 

[99] The common issue criterion presents a low bar: Carom v. Bre-X Minerals Ltd. 
(2000), 51 O.R. (3d) 236 (C.A.) at para. 42; Cloud v. Canada (Attorney General) 

(2004), O.R. (3d) 401 (C.A.) at para. 52; 203874 Ontario Ltd. v. Quiznos Canada 
Restaurant Corp., [2009] O.J. No. 1874 (Div. Ct.), aff’d [2010] O.J. No. 2683 (C.A.), 
leave to appeal to S.C.C. ref’d [2010] S.C.C.A. No. 348. An issue can be a common 

issue even if it makes up a very limited aspect of the liability question and even though 
many individual issues remain to be decided after its resolution: Cloud v. Canada 

(Attorney General) supra, at para. 53.  

[100] The Defendants object to the common issues as they have been phrased largely 
on technical grounds. They submit that the language of some of the questions is 

objectionable because the question presupposes or assumes liability or some aspect of 
liability or the language presumes that the Defendants’ legal position cannot be 

defended. The Defendants submit that the problems with the class definition being 
overbroad carry over into the common issues and entail that there is no basis in fact for 
some of the common issues. They submit that some of the common issues are 

objectionable because they lump the Defendants together and fail to differentiate that 
the claim against Ontario is not grounded in breach of contract. The Defendants submit 

that the question about punitive damages is not a common issue because the court 
cannot make a rational assessment about the appropriateness of punitive damages until 
after individual assessments of class members claims have been completed. 

[101] I agree with most but not all of the Defendants’ objections to the common issues 
- as they have been phrased.  

[102] I do not agree that in the circumstances of this case, the question about punitive 
damages is inappropriate or that an answer about punitive damages depends upon the 
outcome of individual issues trials.  

[103] None of the Defendants’ objections are fatal or irremediable, and in my opinion, 
with modest amendments to the language of the questions and deleting the reference to 

Ontario, the questions satisfy the common issues criterion of the test for certification.    

[104] I, therefore, certify the following amended set of common issues about whether 
eHealth breached its its contractual obligations by not paying the Performance Award 

and Merit Increases in 2010/2011 and in not paying the Performance Award in 2011/12: 
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(1) Are  Class  Members entitled  to  the  Performance Awards and/or Merit Increases  set  

out  in  the  Compensation Details  Statements for the 2010/2011 fiscal year? 

(2) If the answer to question (1) is yes, are the Class Members entitled to elect to transfer a 

portion of their Performance Award into a DCPP and have that portion matched by 

eHealth? 

(3) Are the proposed Class Members entitled to a Performance Award for the 2011/2012 

fiscal year? 

(4) Did eHealth act in bad faith? 

(5) Is this a case for punitive damages, and if so, in what amount?  

[105] Had I concluded that there was a cause of action against Ontario, I would also 
have concluded that there was a common issue about the alleged misconduct of Ontario. 

7. The Preferable Procedure Criterion.  

[106]  The fourth criterion for certification is the preferable procedure criterion.  

[107] Preferability captures the ideas of: (a) whether a class proceeding would be an 
appropriate method of advancing the claims of the class members; and (b) whether a 

class proceeding would be better than other methods such as joinder, test cases, 
consolidation, and any other means of resolving the dispute: Markson v. MBNA Canada 

Bank (2007), 85 O.R. (3d) 321 (C.A.) at para. 69, leave to appeal to S.C.C. ref'd, [2007] 
S.C.C.A. No. 346; Hollick v. Toronto (City), [2001] 3 S.C.R. 158. 

[108] For a class proceeding to be the preferable procedure for the resolution of the 

claims of a given class, it must represent a fair, efficient, and manageable procedure that 
is preferable to any alternative method of resolving the claims: Cloud v. Canada 

(Attorney General) (2004), 73 O.R. (3d) 401 (C.A.) at paras. 73-75, leave to appeal to 
S.C.C. ref'd, [2005] S.C.C.A. No. 50. 

[109] Whether a class proceeding is the preferable procedure is judged by reference to 

the purposes of access to justice, behaviour modification, and judicial economy and by 
taking into account the importance of the common issues to the claims as a whole, 

including the individual issues: Markson v. MBNA Canada Bank  (2007), 85 O.R. (3d) 
321 (C.A.) at para. 69, leave to appeal to S.C.C. ref'd, [2007] S.C.C.A. No. 346; Hollick 
v. Toronto (City), [2001] 3 S.C.R. 158. 

[110] In considering the preferable procedure criterion, the court should consider: (a) 
the nature of the proposed common issue(s); (b) the individual issues which would 

remain after determination of the common issue(s); (c) the factors listed in the Act; (d) 
the complexity and manageability of the proposed action as a whole; (e) alternative 
procedures for dealing with the claims asserted; (f) the extent to which certification 

furthers the objectives underlying the Act; and (g) the rights of the plaintiff(s) and 
defendant(s): Chadha v. Bayer Inc. (2001), 54 O.R. (3d) 520 (Div. Ct.) at para. 16, aff'd 

(2003), 63 O.R. (3d) 22 (C.A.), leave to appeal to S.C.C. ref'd, [2003] S.C.C.A. No. 
106. 
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[111] The Defendants’ very weak argument about preferable procedure was that 
because the Plaintiffs had not demonstrated a workable Litigation Plan to move the 

action forward (an argument with which I do not agree),  it cannot be determined at this 
time whether a class proceeding is the preferable procedure.   

[112] I disagree.  

[113] Regardless of any deficiencies in the Litigation Plan, the Plaintiffs’ proposed 
class action satisfies the preferable procedure criterion. 

8. The Representative Plaintiff and Litigation Plan Criterion.  

[114] The only argument that the Defendants make about the fifth criterion for 
certification is that they submit that the Plaintiffs’ Litigation Plan is unworkable.  

[115] Specifically, the Defendants object to the Litigation Plan’s proposal for an 
aggregate assessment of the class members’ claims.  

[116] I agree that individual assessments would be required and the Litigation Plan 
should be amended accordingly. 

[117] The Defendants summit that the timelines in the litigation are unworkable. This 

submission may be true, but if there are problems, they can be resolved at a case 
conference. A Litigation Plan is always a work in progress. 

[118] The Defendants object to proposed notice plan. Once again, there may be merit 
in the objection, but once again, the details of the notice plan can be sorted out at a case 
conference, if the parties cannot agree. 

[119] I conclude that the Plaintiffs’ satisfy the fifth criterion for certification as a class 
action.  

D. CONCLUSION 

[120] For the above reasons and with the above qualifications, I allow the Plaintiffs’ 
motion to amend the Statement of Claim, and I certify this action as a class action under 
the Class Proceedings Act, 1992. 

[121] If the parties cannot agree about the matter of costs, they may make submissions 
in writing beginning with the Plaintiffs’ submissions within 20 days from the release of 

these Reasons for Decision followed by the Defendants’ submissions within a further 20 
days.  

_____________________ 

Perell, J.  
Released:  November 26, 2012. 
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Pro‑Sys Consultants Ltd. et  
Neil Godfrey Appelants

c.

Microsoft Corporation et Microsoft Canada 
Co./Microsoft Canada CIE Intimées

et

Procureur général du Canada Intervenant

Répertorié : Pro-Sys Consultants Ltd. c. 
Microsoft Corporation

2013 CSC 57

No du greffe : 34282.

2012 : 17 octobre; 2013 : 31 octobre.

Présents : La juge en chef McLachlin et les juges 
LeBel, Fish, Abella, Rothstein, Cromwell, Moldaver, 
Karakatsanis et Wagner.

en appel de la cour d’appel de la 
colombie-britannique

Procédure civile — Recours collectifs — Certification 
— Acheteurs indirects — Action intentée contre les 
défenderesses au motif qu’elles auraient agi illégalement 
en majorant le prix de leurs systèmes d’exploitation 
et de leurs logiciels d’application pour ordinateur 
personnel — Demande de certification d’une action à 
titre de recours collectif en application des dispositions 
provinciales sur les recours collectifs — L’acheteur 
indirect dispose-t-il d’un recours en droit canadien? 
— Respect des conditions de certification — Class 
Proceedings Act, R.S.B.C. 1996, ch. 50, art. 4(1).

P a intenté contre M un recours collectif dans lequel 
elle allègue que, à compter de 1988, M a agi illégale-
ment en majorant le prix de ses systèmes d’exploitation  
et de ses logiciels d’application pour ordinateur person-
nel compatibles avec le processeur Intel. P a demandé la 
certi fication de son action à titre de recours collectif en 
application de la Class Proceedings Act, R.S.B.C. 1996, 
ch. 50 (« CPA »). Le groupe proposé se compose des con-
sommateurs finaux, appelés « acheteurs indirects », qui 
ont acheté des produits de M à des revendeurs.

Pro‑Sys Consultants Ltd. and  
Neil Godfrey Appellants

v.

Microsoft Corporation and Microsoft Canada 
Co./Microsoft Canada CIE Respondents

and

Attorney General of Canada Intervener

Indexed as: Pro-Sys Consultants Ltd. v. 
Microsoft Corporation

2013 SCC 57

File No.: 34282.

2012: October 17; 2013: October 31.

Present: McLachlin C.J. and LeBel, Fish, Abella, 
Rothstein, Cromwell, Moldaver, Karakatsanis and 
Wagner JJ.

on appeal from the court of appeal for 
british columbia

Civil procedure — Class actions — Certification — 
Indirect purchasers — Plaintiffs suing defendants for 
unlawful conduct in overcharging for its PC operating 
systems and PC applications software — Plaintiffs 
seeking certification of action as class proceeding under 
provincial class action legislation — Whether indirect 
purchaser actions are available as a matter of law in 
Canada — Whether certification requirements are met — 
Class Proceedings Act, R.S.B.C. 1996, c. 50, s. 4(1).

P brought a class action against M, alleging that 
beginning in 1988, M engaged in unlawful conduct by  
overcharging for its Intel-compatible PC operating sys-
tems and Intel-compatible PC applications software. P 
sought certification of the action as a class proceeding 
under the Class Proceedings Act, R.S.B.C. 1996, c. 50 
(“CPA”). The proposed class is made up of ultimate con-
sumers, known as “indirect purchasers”, who acquired 
M’s products from re-sellers.
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The British Columbia Supreme Court found that 
the certification requirements set out in s.  4(1) of the 
CPA were met and certified the action. The majority of 
the Court of Appeal allowed M’s appeal, set aside the 
certification order and dismissed the action, determining 
that indirect purchaser actions were not available as 
a matter of law in Canada and therefore that the class 
members had no cause of action under s. 4(1)(a) of the 
CPA.

Held: The appeal should be allowed.

Indirect purchasers have a cause of action against 
the party who has effectuated the overcharge at the top 
of the distribution chain that has allegedly injured the 
indirect purchasers as a result of the overcharge being 
“passed on” to them through the chain of distribution. 
The argument that indirect purchasers should have no 
cause of action because passing on has been rejected as a 
defence in Canada should fail.

The passing-on defence, which was typically ad-
vanced by an overcharger at the top of a distribution 
chain, was invoked under the proposition that if the di-
rect purchaser who sustained the original overcharge  
then passed that overcharge on to its own customers, 
the gain conferred on the overcharger was not at the  
ex pense of the direct purchaser because the direct pur-
chaser suffered no loss. As such, the fact that the over-
charge was “passed on” was argued to be a defence 
to actions brought by the direct purchaser against the  
party responsible for the overcharge. This defence has 
been rejected by this Court in Kingstreet Investments 
Ltd. v. New Brunswick (Finance), 2007 SCC 1, [2007] 
1 S.C.R. 3, and that rejection is not limited to the con-
text of the imposition of ultra vires taxes; the passing-on 
defence is rejected throughout the whole of restitu tion  ary 
law.

However, the rejection of the passing-on defence  
does not lead to a corresponding rejection of the of-
fen sive use of passing on. Therefore, indirect pur cha-
sers should not be foreclosed from claiming los ses 
passed on to them. The risk of double or multiple re-
covery where actions by direct and indirect purcha-
sers are pending at the same time or where parallel 
suits are pending in other jurisdictions can be managed 
by the court. Furthermore, indirect purchaser ac tions  
should not be barred altogether solely because of the  
like ly complexity associated with proof of damages. In 
bring ing their action, the indirect pur chas ers will ingly  
assume the burden of establishing that they have suf-
fered loss, and whether they have met their burden of 

La Cour suprême de la Colombie-Britannique a 
con clu que les conditions de certification prévues au  
par.  4(1) de la CPA étaient réunies et elle a certifié 
l’action. Les juges majoritaires de la Cour d’appel ont 
accueilli l’appel de M, annulé l’ordonnance de certi-
fi cation et rejeté l’action après avoir statué que l’ache-
teur indirect n’a pas de recours en droit canadien et que  
les membres du groupe n’avaient donc pas de cause 
d’action comme l’exige l’al. 4(1)(a) de la CPA.

Arrêt : Le pourvoi est accueilli.

L’acheteur indirect a une cause d’action contre 
l’auteur de la majoration qui se situe au sommet de la 
chaîne de distribution et qui l’aurait indirectement lésé 
du fait que la majoration lui a été «  transférée  » en 
aval dans la chaîne de distribution. On ne peut retenir 
l’argument selon lequel l’acheteur indirect ne doit se 
voir reconnaître aucune cause d’action en raison du  
rejet du transfert de la perte comme moyen de défense 
au Canada.

Le moyen de défense fondé sur le transfert de la 
perte, généralement invoqué par l’auteur de la majo-
ra tion situé au sommet de la chaîne de distribution,  
vou lait que si l’acheteur direct absorbait la majoration 
puis la transférait à ses propres clients, l’auteur de la 
majo ration ne réalisait pas le bénéfice au détriment de 
l’ache teur direct, celui-ci ne subissant aucune perte. 
Ce « transfert » de la majoration était donc invoqué en 
défense à l’action intentée par l’acheteur direct contre 
l’auteur de la majoration. La Cour a rejeté ce moyen de 
défense dans Kingstreet Investments Ltd. c. Nouveau-
Brunswick (Finances), 2007 CSC 1, [2007] 1 R.C.S. 3, 
et ce rejet ne vaut pas que pour l’imposition d’une taxe  
ultra vires; le moyen de défense fondé sur le transfert 
de la perte est toujours exclu aux fins du droit de la 
restitution.

Cependant, le rejet du transfert de la perte comme 
moyen de défense n’entraîne pas son exclusion comme 
cause d’action. En conséquence, l’acheteur indirect ne 
doit pas se voir empêcher de recouvrer le montant de 
la perte qui lui a été transférée. Le tribunal peut gérer 
le risque de recouvrement double ou multiple lorsque 
l’action de l’acheteur direct et celle de l’acheteur indirect 
sont en instance simultanément ou lorsque des poursui-
tes sont intentées parallèlement dans d’autres ressorts. 
Par ailleurs, il n’y a pas lieu de faire totalement obstacle 
à l’action de l’acheteur indirect pour la seule raison 
qu’il sera ardu d’établir le préjudice subi. L’acheteur 
indirect qui intente une action contracte volontairement 
l’obligation d’établir qu’il a subi une perte, et la question 
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proof is a factual question to be decided on a case-by-
case basis. In addition, al low ing the offensive use of 
passing on will not frus trate the deterrence objectives of 
Canadian competition laws. Indirect purchaser actions 
may, in some cir cum  stances, be the only means by which 
overcharges are claimed and deterrence is promoted. 
Finally, allow ing indirect purchaser actions is consistent 
with the remediation objective of restitution law be cause 
it allows for compensating the parties who have actually 
suffered the harm rather than reserving these actions for 
direct purchasers who may have in fact passed on the 
overcharge.

The first requirement for certification at s.  4(1) of  
the CPA requires that the pleadings disclose a cause  
of action. A plaintiff satisfies this requirement un-
less, assuming all facts pleaded to be true, it is plain  
and obvious that the plaintiff’s claim cannot succeed. 
In the case at bar, the pleadings disclose causes of 
action that should not be struck out at this stage of  
the proceedings.

First, it cannot be said that the pleadings do not 
disclose a cause of action under s. 36 of the Competition 
Act. The contention that the s. 36 cause of action is not  
properly pleaded because it was not included in the 
statement of claim and that any attempt to add it now 
would be barred by the two-year limitation pe riod con-
tained in s.  36(4) of the Act is purely technical and 
should be rejected. The argument that the Competition 
Tribunal should have jurisdiction over the enforcement 
of the competition law should also be rejected, since  
s. 36 expressly confers jurisdiction on the court to enter-
tain the claims of any person who suffered loss by virtue 
of a breach of Part VI of the Act.

Next, it is not plain and obvious that the claim in tort 
for predominant purpose conspiracy cannot succeed. 
The contention that the tort of predominant purpose 
conspiracy is not made out because the statement of 
claim fails to identify one true predominant purpose 
and instead lists overlapping purposes should fail at  
this stage of the proceedings. Similarly, the argument 
that the predominant purpose conspiracy claim should  
be struck as it applies to an alleged conspiracy between 
a parent corporation and its subsidiaries should fail be-
cause it is not plain and obvious that the law considers 
parent and wholly-owned subsidiary corporations to 
always act in combination.

Similarly, at this point, it is not plain and obvious that 
there is no cause of action in tort for unlawful means 
conspiracy or intentional interference with economic 

de savoir s’il s’est acquitté ou non de son fardeau de 
preuve tient aux faits de l’espèce. En outre, permettre 
d’alléguer en demande le transfert de la perte ne nuira 
pas aux objectifs de dissuasion des dispositions canadien-
nes sur la concurrence. Dans certaines circonstances,  
l’ac tion de l’acheteur indirect peut offrir le seul moyen de 
recouvrer la majoration et d’assurer la dissuasion. Enfin, 
permettre à l’acheteur indirect d’intenter une action en 
justice s’accorde avec l’objectif de réparation du droit de 
la restitution, car la personne qui a effectivement subi un 
préjudice, et non seulement l’acheteur direct qui a pu en 
fait transférer la majoration, peut ainsi être indemnisée.

La première condition de certification prévue au 
par. 4(1) de la CPA veut que les actes de procédure révè-
lent une cause d’action. Le demandeur ne satisfait pas 
à la condition lorsque, à supposer que les faits invoqués 
soient vrais, la demande ne pourrait manifestement pas  
être accueillie. En l’espèce, les actes de procédure révè-
lent des causes d’action qu’on ne saurait radier à ce stade 
de l’instance.

Premièrement, on ne peut affirmer que les actes de 
procédure ne révèlent pas une cause d’action fondée sur 
l’art. 36 de la Loi sur la concurrence. La prétention que 
la cause d’action fondée sur l’art. 36 est irrégulièrement 
plaidée parce qu’elle ne figure pas dans la déclaration 
et que le délai de prescription de deux ans imparti au 
par. 36(4) de la Loi fait obstacle à l’ajout de cette cause 
d’action est purement technique et doit être rejetée. Celle 
voulant que c’est au Tribunal de la concurrence qu’il 
appartient de faire respecter le droit de la concurrence 
doit également être rejetée puisque l’art.  36 confère 
expressément compétence à une cour de justice pour 
statuer sur toute réclamation d’une personne à qui une 
violation de la partie VI a infligé une perte.

Ensuite, on ne saurait dire qu’il ne peut manifestement 
pas être fait droit à l’allégation relative au délit civil de 
complot visant principalement à causer un préjudice. La 
thèse voulant que l’allégation ne soit pas étayée parce  
que la déclaration ne révèle pas un véritable objet prin-
cipal, mais en énumère en fait plusieurs qui se che vau-
chent, doit être rejetée à ce stade de l’instance. Il con  vient  
également de rejeter la demande de radiation de l’allé-
gation de complot entre une société mère et une filiale 
visant principalement à causer un préjudice car il n’est  
pas manifeste que, sur le plan juridique, une soci été  
mère et une filiale à 100 p. 100 agissent tou jours de 
concert.

Aussi, l’inexistence d’une cause d’action en res-
ponsabilité délictuelle pour complot en vue de recou-
rir à des moyens illégaux ou pour atteinte intention nelle 
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interests. These alleged causes of action must be dealt 
with summarily as the proper approach to the unlawful 
means requirement common to both torts is presently 
under reserve in this Court in Bram Enterprises Ltd. 
v. A.I. Enterprises Ltd., 2012 NBCA 33, 387 N.B.R. 
(2d) 215, leave to appeal granted, [2012] 3 S.C.R. v. 
Depending on the decision of this Court in Bram, it will 
be open to M to raise the matter at trial should it con-
sider it advisable to do so.

With respect to the restitutionary claim in unjust 
enrichment, it is not plain and obvious that it cannot 
succeed. With respect to the argument that any en rich-
ment received by M came from the direct purchasers 
and not from the class members, and that this lack of 
a direct connection between it and the class members  
fore closes the claim of unjust enrichment, it is not plain 
and obvious that a claim in unjust enrichment will be 
made out only where the relationship between the plain-
tiff and the defendant is direct. The question of whether 
the contracts between M and the direct purchasers and 
the contracts between the direct purchasers and the in-
direct purchasers, which could constitute a juristic rea-
son for the enrichment, are illegal and void should not be 
resolved at this stage of the proceedings and must be left 
to the trial judge.

The pleadings based on constructive trust must be 
struck. In order to find that a constructive trust is made 
out, the plaintiff must be able to point to a link or 
causal connection between his or her contribution and 
the acquisition of specific property. In the present case, 
there is no referential property. P makes a purely mone-
tary claim. As the claim neither explains why a mone-
tary award is inappropriate or insufficient nor shows a 
link to specific property, the claim does not satisfy the 
conditions necessary to ground a constructive trust. On  
the pleadings, it is plain and obvious that this claim 
cannot succeed.

Finally, it is not plain and obvious that a cause of 
action in waiver of tort would not succeed. There is 
contradictory law as to the question of whether the un-
derlying tort needs to be established in order to sustain 
an action in waiver of tort. This appeal is not the proper 
place to resolve the details of the law of waiver of tort, 
nor the particular circumstances in which it can be 
pleaded.

aux intérêts financiers n’est pas manifeste à ce stade. 
Ces causes d’action alléguées doivent être examinées 
sommairement car, dans le dossier Bram Enterprises  
Ltd. c. A.I. Enterprises Ltd., 2012 NBCA 33, 387 
R.N.-B. (2e) 215, autorisation d’appel accordée, [2012] 
3 R.C.S.  v., actuellement en délibéré, notre Cour ne  
s’est pas encore prononcée sur l’approche qui s’impose 
à l’égard de l’exigence, commune aux deux délits civils, 
du recours à des moyens illégaux. Selon l’issue du pour-
voi dans Bram, M pourra demander à la juridic tion de  
première instance de statuer sur ce point si elle le juge  
opportun.

S’agissant de la demande de restitution fondée sur 
l’enrichissement sans cause, il n’est pas manifeste 
qu’il ne peut y être fait droit. En ce qui concerne la 
thèse voulant que l’enrichissement de M provienne des 
acheteurs directs, et non des membres du groupe, et  
que son absence de lien direct avec ces derniers scelle 
le sort de l’allégation d’enrichissement sans cause, il 
n’est pas manifeste que l’enrichissement sans cause 
ne sera établi que si le lien entre la demanderesse et 
la défenderesse est direct. Il n’y a pas lieu, à ce stade 
de l’instance, de statuer sur la question de savoir si  
les contrats entre M et les acheteurs directs et entre les  
acheteurs directs et les acheteurs indirects, les quels 
pourraient constituer la cause juridique de l’enri chis-
sement, sont illégaux et nuls; il appartient au juge du 
procès de le faire.

Les allégations relatives à l’existence d’une fiducie 
par interprétation doivent être radiées. Pour faire la 
preuve d’une fiducie par interprétation, le demandeur 
doit pouvoir établir un lien ou un rapport de causalité 
entre sa contribution et l’acquisition d’un bien. Nul bien 
n’est en cause en l’espèce. P réclame seulement une 
réparation pécuniaire. Étant donné qu’elle n’indique pas 
en quoi une réparation pécuniaire serait inappropriée  
ou insuffisante, et qu’elle n’établit pas de lien avec un 
bien en particulier, l’allégation ne satisfait pas aux 
conditions d’imposition d’une fiducie par interprétation. 
Au vu des actes de procédure, il est manifeste qu’on ne 
saurait faire droit à cette allégation.

Enfin, il n’est pas manifeste que le demandeur qui 
fonde son action sur la renonciation au recours délic-
tuel sera débouté. Le droit est contradictoire quant à 
savoir si le délit civil sous-jacent doit être prouvé ou  
non pour les besoins d’une action fondée sur la renon-
cia tion au recours délictuel. Il ne convient pas de statuer  
plus avant, dans le cadre du pourvoi, sur le droit appli-
cable en matière de renonciation au recours délictuel, ni 
sur le contexte particulier dans lequel on peut invoquer 
celle-ci.
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The starting point in determining the standard of  
proof to be applied to the remaining certification 
requirements is the standard articulated in this Court’s 
decision in Hollick v. Toronto (City), 2001 SCC 68,  
[2001] 3 S.C.R. 158: the class representative must 
show some basis in fact for each of the certification 
requirements set out in the provincial class action leg-
is lation, other than the requirement that the plead ings 
disclose a cause of action. The certification stage is  
not meant to be a test of the merits of the action, rather, 
this stage is concerned with form and with whether the  
action can properly proceed as a class action. The stan-
dard of proof asks not whether there is some basis in 
fact for the claim itself, but rather whether there is some 
basis in fact which establishes each of the individual 
certification requirements. Although evidence has a role 
to play in the certification process, the standard of proof 
does not require evidence on a balance of probabili-
ties. The certification stage does not involve an assess-
ment of the merits of the claim and is not intended to 
be a pronouncement on the viability or strength of the 
action, rather, it focuses on the form of the action in 
order to determine whether the action can appropri ately 
go forward as a class proceeding. Each case must be 
decided on its own facts. There must be sufficient facts 
to satisfy the applications judge that the condi tions for 
certification have been met to a degree that should allow 
the matter to proceed on a class basis with out founder-
ing at the merits stage by reason of the requirements  
not having been met.

In the case at bar, the applications judge’s finding 
that the claims raised common issues is entitled to def-
erence. In order to establish commonality, evidence that 
the acts alleged actually occurred is not required, rather, 
the factual evidence required at this stage goes only to 
establishing whether these questions are common to 
all the class members. With respect to the common 
issues that ask whether loss to the class members can 
be established on a class-wide basis, they require the 
use of expert evidence in order for commonality to 
be established. The expert methodology must be suf-
ficiently credible or plausible to establish some basis in 
fact for the commonality requirement — it must offer 
a realistic prospect of establishing loss on a class-wide 
basis so that, if the overcharge is eventually established 
at the trial of the common issues, there is a means by 
which to demonstrate that it is common to the class. The 
methodology cannot be purely theoretical or hypothet-
ical, but must be grounded in the facts of the particular 
case in question, and there must be some evidence of 
the availability of the data to which the methodology 

Le point de départ pour déterminer la norme de 
preuve applicable aux autres conditions de certification 
réside dans l’arrêt Hollick c. Toronto (Ville), 2001 CSC 
68, [2001] 3 R.C.S. 158 : le représentant du groupe doit 
établir un certain fondement factuel pour chacune des 
conditions que prévoient les dispositions provinciales  
sur les recours collectifs, sauf celle voulant que les actes 
de procédure révèlent une cause d’action. L’examen 
au fond est écarté à l’étape de la certification, laquelle 
intéresse plutôt la forme et le caractère approprié de la 
poursuite par voie de recours collectif. Suivant la norme 
de preuve applicable, la question n’est pas celle de savoir 
si la demande a un certain fondement factuel, mais bien 
si un certain fondement factuel établit chacune des 
conditions de certification. Bien que la preuve importe 
aux fins de la certification, la norme de preuve n’exige 
pas une preuve selon la prépondérance des probabilités. 
La procédure de certification ne comporte pas d’examen 
au fond de la demande et elle ne vise pas à déterminer 
le bien-fondé des allégations; elle intéresse plutôt la 
forme que revêt l’action pour déterminer s’il convient 
de procéder par recours collectif. L’issue d’une affaire 
dépend des faits qui lui sont propres. Suffisamment  
de faits doivent permettre de convaincre le tribunal que 
les conditions de certification sont réunies de telle sorte 
que l’instance puisse suivre son cours sous forme de 
recours collectif sans s’écrouler à l’étape de l’examen au 
fond à cause du non-respect des conditions applicables.

En l’espèce, la conclusion du juge selon laquelle 
les demandes soulèvent des questions communes 
commande la déférence. Établir la communauté des 
questions n’exige pas la preuve que les actes allégués 
ont effectivement eu lieu; à ce stade, il faut plutôt éta-
blir que les questions soulevées sont communes à tous 
les membres du groupe. Démontrer le caractère com-
mun des questions — la perte subie par les membres 
peut-elle être circonscrite à l’échelle du groupe? — 
commande le recours à une preuve d’expert. La méthode 
d’expert doit être suffisamment valable ou acceptable 
pour établir un certain fondement factuel aux fins du 
respect de l’exigence d’une question commune; elle doit 
offrir une possibilité réaliste d’établir la perte à l’échelle 
du groupe, de sorte que, si la majoration est établie  
à l’issue de l’examen des questions communes au pro-
cès, un moyen permette de démontrer qu’elle est com-
mune aux membres du groupe. Il ne peut s’agir d’une 
méthode purement théorique ou hypothétique; elle 
doit reposer sur les faits de l’affaire, et l’existence des 
données auxquelles la méthode est censée s’appliquer 
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is to be applied. Resolving conflicts between the ex-
perts is an issue for the trial judge and not one that  
should be engaged in at certification.

The applications judge’s decision to certify as com-
mon issues whether damages can be determined on an 
aggregate basis and if so, in what amount, should not be 
disturbed. The question of whether damages assessed 
in the aggregate are an appropriate remedy can be cer-
tified as a common issue. However, this common is sue 
should only be determined at the common is sues trial 
after a finding of liability has been made. The ultimate de-
cision as to whether the aggregate damages provi sions 
of the CPA should be available is one that should be left 
to the common issues trial judge. The failure to pro pose  
or certify aggregate damages, or another rem edy, as a 
common issue does not preclude a trial judge from in-
voking the provisions if considered appropriate.

The applications judge’s finding that the class action 
is the preferable procedure should not be interfered  
with. In the present case, there are common issues re-
lated to the existence of the causes of action and there are  
also common issues related to loss to the class mem-
bers. The loss-related issues can be said to be common 
because there is an expert methodology that has been 
found to have a realistic prospect of establishing loss  
on a class-wide basis. If the common issues were to be 
resolved, they would be determinative of M’s liability 
and of whether passing on of the overcharge to the in-
direct purchasers has occurred. Because such deter mi-
nations will be essential in order for the class members  
to recover in this case, a resolution of the common is-
sues would significantly advance the action.
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doit être étayée par quelque preuve. Trancher entre des 
preuves d’expert contradictoires relève du juge du pro-
cès et ne doit pas intervenir à l’étape de la certification.

La décision de certifier à titre de questions commu-
nes l’opportunité d’établir les dommages-intérêts de 
man ière globale et, dans l’affirmative, la détermination 
du montant de ces dommages-intérêts, ne doit pas être 
réformée. La question de savoir si l’octroi de dommages- 
intérêts globaux constitue une réparation ap propriée 
peut être certifiée comme question commune. Cepen-
dant, cette question commune ne sera tranchée qu’au 
procès, une fois la responsabilité établie. La dé cision  
relative à l’applicabilité des dispositions de la CPA sur  
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La conclusion du juge saisi des demandes selon 
laquelle le recours collectif constitue la meilleure pro-
cédure ne doit pas être modifiée. Dans la présente affaire, 
non seulement l’existence de causes d’action, mais aussi 
la perte subie par les membres du groupe, constituent 
des questions communes. On peut dire que la perte 
constitue une question commune car il a été déterminé 
qu’une méthode proposée par un expert permettrait assez 
certainement d’établir la perte à l’échelle du groupe. Le 
règlement des questions communes devrait permettre 
de statuer sur la responsabilité de M et sur le transfert 
de la majoration aux acheteurs indirects. Puisqu’il est 
essentiel de statuer sur ces points afin que les membres 
du groupe puissent recouvrer le montant de la perte, le 
règlement des questions communes ferait progresser 
substantiellement l’instance.
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V. Conclusion ...................................................143

appendix: Common Issues Certified by Myers J.

I. Introduction

[1] It is no simple task to assess liability and 
apportion damages in situations where the wrong-
doer and the harmed parties are separated by a 
long and complex chain of distribution, involving  
many parties, purchasers, resellers and inter me-
di aries. Such is the problem presented by indirect 
pur  chaser actions in which downstream individual 
pur chasers seek recovery for alleged unlawful over-
charges that were passed on to them through the 
successive links in the chain.

[2] The complexities inherent in indirect pur-
chaser actions are magnified when such actions  
are brought as a class proceeding. When that hap-
pens, the courts are required to grapple with not 
only the difficulties associated with indirect pur-
chaser actions, but are also then asked to de cide 
whether the requirements for certification of a  
class action are met. These are the questions the 
Court is faced with in this appeal.

II. Background

[3] The representative plaintiffs in this ac tion,  
Pro-Sys Consultants Ltd. and Neil Godfrey (collec-
tively “Pro-Sys”), brought a class action against  
Microsoft Corporation and Microsoft Canada Co./ 
Microsoft Canada CIE (collectively “Microsoft”) 
alleging that beginning in 1988, Microsoft en-
gaged in unlawful conduct by over  charging for  
its Intel-compatible PC oper ating systems and 
Intel-compatible PC appli ca tions software. Pro-Sys  
claims that as a direct consequence of Microsoft’s  
un law ful con duct, it and all the class members paid 
and continue to pay higher prices for Micro soft 
operating sys tems and applications software than 
they would have paid absent the unlawful conduct.

V. Conclusion ...................................................143

annexe : Questions communes certifiées par le 
juge Myers

I. Introduction

[1] Ce n’est pas tâche facile que de statuer sur la 
responsabilité et de répartir les dommages-intérêts 
lorsque le fautif et les parties lésées se trouvent 
aux extrémités d’une chaîne de distribution lon-
gue et complexe constituée de nombreuses person-
nes, qu’il s’agisse d’acheteurs, de revendeurs ou 
d’intermédiaires. Là réside la difficulté que présente 
l’action intentée par l’acheteur indirect, lequel se 
situe en aval dans la chaîne de distribution, en vue 
de recouvrer la majoration illégale qui lui aurait  
été transférée d’un maillon à l’autre de la chaîne.

[2] La complexité de l’action de l’acheteur indi -
rect s’accentue lorsqu’il y a regroupement au sein 
d’un recours collectif. Les tribunaux doivent alors 
non seulement se colleter avec les problèmes liés 
à une telle action, mais aussi déterminer si les con-
ditions de certification d’un recours collectif sont 
réunies. Telles sont les questions sur les quelles la 
Cour doit se prononcer dans le présent pourvoi.

II. Contexte

[3] Les demandeurs constitués représentants en 
l’espèce, Pro-Sys Consultants Ltd. et Neil Godfrey 
(collectivement, « Pro-Sys »), ont intenté un recours 
collectif contre Microsoft Corporation et Micro-
soft Canada Co./Microsoft Canada CIE (collective-
ment, «  Microsoft  »). Ils allèguent qu’à compter 
de 1988, Microsoft a agi illégalement en majorant 
le prix de ses systèmes d’exploitation et de ses 
logiciels d’application pour ordinateur personnel 
compatibles avec le processeur Intel. Selon Pro-
Sys, le comportement illégal de Microsoft a eu 
pour conséquence directe que tous les membres 
du groupe et elle ont payé et paient toujours, pour 
les systèmes d’exploitation et les logiciels d’appli-
cation de Microsoft, un prix supérieur à celui qu’ils 
auraient payé n’eût été ce comportement.
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[4] Pro-Sys sought certification of the action as a 
class proceeding under the Class Proceedings Act, 
R.S.B.C. 1996, c. 50 (“CPA”).

[5] The proposed class is made up of ultimate 
con sumers who acquired Microsoft products from 
re-sellers, re-sellers who themselves purchased  
the products either directly from Microsoft or  
from other re-sellers higher up the chain of dis-
tribution. These consumers are known as the “in di-
rect pur chasers”. The proposed class was defined 
in the statement of claim as

all persons resident in British Columbia who, on or 
after January 1, 1994, indirectly acquired a license for 
Microsoft Operating Systems and/or Microsoft Ap-
plications Software for their own use, and not for pur-
poses of further selling or leasing.

(2010 BCSC 285 (CanLII), at para. 16)

III. The Proceedings Below

A. Certification Proceedings in the British Colum-
bia Supreme Court

[6] Pro-Sys filed its original statement of  
claim in the British Columbia Supreme Court 
(“B.C.S.C.”) in December 2004. Thereafter nu-
mer ous amendments to the Statement of Claim  
were made with the approval of Tysoe J., ulti-
mately resulting in the Third Further Amended 
State ment of Claim. A Fourth Further Amended 
Statement of Claim has not officially been filed.

[7] In 2006, Microsoft sought an order striking 
out the claim altogether and an order dismissing 
the action. In the alternative, it sought to strike out 
only portions of the claim. The parties agreed that 
the outcome of the application to strike would be 
determinative of the certification requirement under 
s. 4(1)(a) of the CPA that the pleadings disclose a 
cause of action.

[8] Tysoe J. found causes of action under s. 36 of 
the Competition Act, R.S.C. 1985, c. C-34, in tort 

[4] Pro-Sys a demandé la certification de l’action 
à titre de recours collectif en application de la  
Class Proceedings Act, R.S.B.C. 1996, ch.  50 
(« CPA »).

[5] Le groupe proposé se compose des con-
sommateurs finaux qui ont acheté des produits 
Microsoft à des revendeurs qui les avaient eux-
mêmes achetés soit directement à Microsoft, soit 
à d’autres revendeurs situés en amont dans la 
chaîne de distribution. On les qualifie d’« acheteurs 
indirects  ». Le groupe proposé est défini comme 
suit dans la déclaration :

[traduction] .  .  . toutes les personnes résidant en 
Colombie-Britannique qui, depuis le 1er  janvier 1994, 
ont acquis indirectement une licence pour un système 
d’exploitation ou un logiciel d’application de Microsoft 
à leur usage personnel, et non aux fins de revente ou de  
location.

(2010 BCSC 285 (CanLII), par. 16)

III. Décisions des tribunaux inférieurs

A. Procédure de certification devant la Cour 
suprême de la Colombie-Britannique

[6] Pro-Sys a déposé sa déclaration initiale à 
la Cour suprême de la Colombie-Britannique 
(« C.S.C.-B. ») en décembre 2004. Puis, avec l’appro-
bation du juge Tysoe, elle y a apporté de nombreu ses 
modifications pour arriver finale  ment à la troi sième  
déclaration modifiée. Une quatrième décla ration 
modifiée n’a pas été officiellement dépo sée au dos-
sier.

[7] En 2006, Microsoft a demandé la radiation  
de la demande et le rejet de l’action. À titre subsi-
diaire, elle a demandé la radiation de certaines  
par t ies seu lement de la demande. Les parties con-
vien nent que le sort réservé à la demande de radia-
tion sera déterminant sur le respect de la condition 
de certification, prévue à l’al.  4(1)(a) de la CPA, 
vou lant que les actes de procédure révèlent une 
cause d’action.

[8] Le juge Tysoe conclut, pour les besoins de  
l’art. 36 de la Loi sur la concurrence, L.R.C. 1985,  
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for conspiracy and intentional interference with 
economic interests and in restitution for waiver  
of tort (2006 BCSC 1047, 57 B.C.L.R. (4th) 323). 
He ordered that the portions of the pleadings deal-
ing with unjust enrichment and constructive trust 
should be struck out as they were not suf ficient  
to support such claims, unless they were amended 
by Pro-Sys. Upon further motion to amend the 
claims (2006 BCSC 1738, 59 B.C.L.R. (4th) 111), 
Tysoe J. allowed amendments to support the claims 
of unjust enrichment and constructive trust.

[9] Following his rulings on the applications to 
strike and to amend, Tysoe J. was appointed to the 
British Columbia Court of Appeal (“B.C.C.A.”), 
and Myers J. assumed management of the case. 
Myers J. assessed the remaining certification re-
quire  ments set out in s. 4(1) of the CPA, namely (i) 
whether there was an identifiable class (s. 4(1)(b)); 
(ii) whether the claims of the class members raised 
common issues (s. 4(1)(c)); (iii) whether the class 
action was the preferable procedure (s. 4(1)(d)); 
and (iv) whether Pro-Sys and Neil Godfrey could 
adequately represent the class (s. 4(1)(e)). Myers J.  
certified the action, finding that all four of the 
remaining requirements for certification were met 
(2010 BCSC 285 (CanLII)). The common issues 
certified by Myers J. are listed in the appendix to 
these reasons.

B. Appeal of the Certification to the British Co-
lumbia Court of Appeal, 2011 BCCA 186, 304 
B.C.A.C. 90

[10]  Microsoft appealed from the decisions of 
Tysoe and Myers JJ. The majority of the B.C.C.A., 
per Lowry J.A. (Frankel J.A. concurring), allowed 
the appeal, set aside the certification order and 
dismissed the action, finding it plain and obvious 
that the class members had no cause of action 
under s. 4(1)(a) of the CPA. The majority reached 
this conclusion after determining that indirect pur-
chaser actions were not available as a matter of law 

ch. C-34, à l’existence de causes d’action en res-
ponsabilité délictuelle pour complot et atteinte 
inten tionnelle aux intérêts financiers, et en res titu-
tion pour renonciation au recours délictuel (2006 
BCSC 1047, 57 B.C.L.R. (4th) 323). Il ordon ne 
que les éléments des actes de procédure qui con-
cernent l’enrichissement sans cause et la fiducie par  
interprétation soient radiés au motif que, dans leur 
libellé actuel et sauf modification par Pro-Sys, ils 
n’appuient pas les allégations. Sur demande de 
modification des actes de procédure, le juge Tysoe 
autorise ensuite leur modification (2006 BCSC 
1738, 59 B.C.L.R. (4th) 111) afin qu’ils appuient 
les allégations d’un enrichissement sans cause et 
d’une fiducie par interprétation.

[9] Après avoir statué sur les demandes de ra dia-
tion et de modification, le juge Tysoe a été nom mé  
à la Cour d’appel de la Colombie-Britannique 
(« C.A.C.-B. »), et le juge Myers s’est vu confier la  
gestion de l’instance. Le juge Myers a examiné les  
autres conditions de certification prévues au par. 4(1)  
de la CPA, à savoir (i) l’existence d’un groupe iden-
tifiable de personnes (al. 4(1)(b)), (ii) le fait que les  
demandes des membres du groupe soulèvent une 
question commune (al. 4(1)(c)), (iii) le fait que le 
recours collectif constitue la meilleure procédure 
pour régler la question (al. 4(1)(d)) et (iv) l’aptitude 
de Pro-Sys et de Neil Godfrey à bien représenter  
le groupe (al. 4(1)(e)). Il a certifié le recours et con-
clu que ces quatre autres condi tions étaient réunies 
(2010 BCSC 285 (CanLII)). Les questions com-
munes certifiées par le juge Myers sont énumérées 
en annexe.

B. Appel de la certification devant la Cour d’appel 
de la Colombie-Britannique, 2011 BCCA 186, 
304 B.C.A.C. 90

[10]  Microsoft a porté en appel les décisions  
des juges Tysoe et Myers. Les juges majoritaires 
de la Cour d’appel, par la voix du juge Lowry 
(avec l’accord du juge Frankel), accueillent l’appel,  
annu lent l’ordonnance de certification et rejet tent  
l’action au motif qu’il est manifeste que les mem-
bres du groupe n’ont pas de cause d’action comme 
l’exige l’al. 4(1)(a) de la CPA. Ils arrivent à cette con -
clusion après avoir établi qu’un acheteur indirect  
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in Canada. As such, it did not consider the other 
certification requirements.

[11]  Donald J.A., dissenting, would have dis-
missed the appeal and certified the action, find-
ing indirect purchaser actions to be permitted in 
Canada, and finding sufficient grounds for the 
action.

[12]  In the B.C.C.A., the present case was heard 
together with another case dealing with substan-
tially similar issues (Sun-Rype Products Ltd. v. 
Archer Daniels Midland Co., 2011 BCCA 187, 305 
B.C.A.C. 55). Counsel for the plaintiffs was the 
same in both appeals and the appeals were heard by 
the same panel of judges. As in the present appeal, 
in Sun-Rype, the issue of whether indirect purchaser 
actions are available in Canada was determina tive. 
In reasons released simultaneously with the rea sons 
in this appeal, the majority of the B.C.C.A. disposed 
of Sun-Rype in the same manner, decertifying and 
dismissing the indirect purchasers’ class action 
on the basis that indirect purchaser actions were 
not available under Canadian law. Donald J.A. 
dissented, finding, as in this appeal, that indirect 
purchaser actions were permitted.

[13]  Leave to appeal was granted in both cases  
by this Court. They were heard with another indi-
rect purchaser class action originating in Quebec, 
Infineon Technologies AG v. Option consommateurs, 
2013 SCC 59, [2013] 3 S.C.R. 600, which this 
Court has addressed in separate reasons, per LeBel 
and Wagner JJ. Reasons in Sun-Rype can be found 
at 2013 SCC 58, [2013] 3 S.C.R. 545.

IV. Analysis

[14]  The issues are addressed in the following  
or der:

(1) Did the majority of the B.C.C.A. err in 
finding that indirect purchaser actions were 
not available as a matter of law in Canada?

ne peut légalement intenter une action au Can ada.  
Ils n’examinent donc pas les autres condi tions de 
certification.

[11]  Dissident, le juge Donald aurait rejeté 
l’appel et certifié l’action car, selon lui, l’acheteur 
indirect peut poursuivre au Canada et l’action est 
suffisamment étayée.

[12]  La Cour d’appel a entendu l’appel de pair 
avec un autre dont l’objet est assez semblable, 
soit Sun-Rype Products Ltd. c. Archer Daniels 
Midland Co., 2011 BCCA 187, 305 B.C.A.C. 55. 
Les demandeurs étaient représentés par les mêmes 
avocats, et les deux appels ont été entendus par la 
même formation de juges. Dans Sun-Rype, comme 
en l’espèce, la question déterminante était celle 
de savoir si, au Canada, un acheteur indirect peut 
intenter un recours. Dans des motifs rendus en 
même temps que dans la présente affaire, les juges 
majoritaires de la Cour d’appel réservent le même 
sort à l’appel, annulent la certification et rejettent 
le recours collectif des acheteurs indirects au motif 
que le droit canadien n’autorise pas le recours 
de l’acheteur indirect. Dissident, le juge Donald 
conclut que l’acheteur indirect possède un recours.

[13]  L’autorisation de pourvoi devant notre Cour  
a été accordée dans les deux affaires. Il y a eu audi-
tion commune des deux appels, ainsi que d’Infineon 
Technologies AG c. Option consom mateurs, 2013 CSC 
59, [2013] 3 R.C.S. 600, une autre affaire de recours 
collectif intenté au Québec par des acheteurs indirects 
dans laquelle les juges LeBel et Wagner se prononcent 
dans des motifs distincts. Les motifs de l’arrêt Sun- 
Rype sont publiés sous la référence 2013 CSC 58, 
[2013] 3 R.C.S. 545.

IV. Analyse

[14]  La Cour examine les questions en litige dans 
l’ordre suivant :

(1) Les juges majoritaires de la Cour d’appel 
de la Colombie-Britannique ont-ils tort de 
conclure qu’un acheteur indirect ne peut 
légalement intenter une action au Canada?
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(2) Were the findings of Tysoe J. as to the re-
quirement that the pleadings disclose a 
cause of action under s. 4(1)(a) of the CPA 
correct?

(3) Were the findings of Myers J. as to the 
balance of the certification requirements 
under s. 4(1) of the CPA correct?

A. Indirect Purchaser Actions (the “Passing-On” 
Issue)

[15]  In this appeal, the parties have introduced 
numerous issues. The one occupying the largest 
portion of the factums and the oral argument was 
the question of whether indirect purchasers have  
the right to bring an action to recover losses that 
were passed on to them. Some sources have treated  
this issue as one of standing. I think it more ap-
propriate to treat it as a threshold issue to be deter-
mined before moving into the specific causes of 
action alleged in the certification application.

[16]  As I have described above, indirect purchas-
ers are consumers who have not purchased a pro-
d  uct directly from the alleged overcharger, but 
who have purchased it either from one of the over-
charger’s direct purchasers, or from some other 
intermediary in the chain of distribution. The is-
sue is whether indirect purchasers have a cause 
of action against the party who has effectuated  
the overcharge at the top of the distribution chain 
that has allegedly injured them indirectly as the 
result of the overcharge being “passed on” down the 
chain to them.

[17]  Microsoft argues that indirect purchasers 
should have no such cause of action. Its submits that 
permitting indirect purchasers to bring an action 
against the alleged overcharger to recover loss that 
has been “passed on” would be inconsistent with 
this Court’s jurisprudence, which it says rejected 
passing on as a defence. Microsoft says that the 
rejection of the “passing-on” defence necessarily 
entails a rejection of the offensive use of passing on 
by indirect purchasers to recover overcharges that 
were passed on to them. I begin with a description 

(2) Le juge Tysoe a-t-il raison de conclure que 
les actes de procédure révèlent une cause 
d’action comme l’exige l’al.  4(1)(a) de la 
CPA?

(3) La conclusion du juge Myers sur les autres 
conditions de certification prévues au 
par. 4(1) de la CPA est-elle fondée?

A. Action de l’acheteur indirect (la question du  
« transfert de la perte »)

[15]  Les parties au pourvoi soulèvent de nom-
breuses questions, dont celle qui revient le plus 
souvent dans les mémoires et les plaidoiries, à savoir 
si l’acheteur indirect peut intenter une action pour 
recouvrer la perte qui lui a été transférée. D’aucuns 
estiment qu’il s’agit de savoir s’il a ou non qua lité 
pour agir. Je pense qu’il convient davantage d’y voir 
une question préliminaire à trancher avant l’exa-
men des causes d’action précises alléguées dans la 
demande de certification du recours collectif.

[16]  Comme je l’indique précédemment, l’ache-
teur indirect est un consommateur qui n’a pas 
acheté le produit directement à l’auteur de la 
majoration, mais à un acheteur direct ou à un autre 
intermédiaire dans la chaîne de distribution. Dès 
lors, a-t-il une cause d’action contre l’auteur de 
la majoration qui se situe au sommet de la chaîne  
de distribution et qui l’aurait indirectement lésé 
du fait que la majoration lui a été «  transférée »  
à l’autre extrémité de la chaîne de distribution?

[17]  Microsoft fait valoir que l’acheteur indirect 
ne doit pas se voir reconnaître une telle cause 
d’action, car selon elle, l’autoriser à ester contre 
l’auteur allégué de la majoration pour recouvrer la 
perte qui lui a été « transférée » est incompatible 
avec la jurisprudence de notre Cour, qui écarte 
le moyen de défense fondé sur pareil transfert. 
Microsoft affirme que le rejet du transfert de la  
perte comme moyen de défense implique néces-
sai rement son exclusion comme cause d’action 
aux fins de recouvrer la perte qui découle d’une  
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of the passing-on defence and then deal with its 
impact on indirect purchaser actions.

 (1) Rejection of Passing On as a Defence

[18]  The passing-on defence was typically ad-
vanced by an overcharger at the top of a distribu-
tion chain. It was invoked under the proposition 
that if the direct purchaser who sustained the 
original overcharge then passed that overcharge 
on to its own customers, the gain conferred on the 
overcharger was not at the expense of the direct 
purchaser because the direct purchaser suffered 
no loss. As such, the fact that the overcharge was 
“passed on” was argued to be a defence to actions 
brought by the direct purchaser against the party 
responsible for the overcharge.

[19]  The passing-on defence has been rejected 
in both Canadian and U.S. jurisprudence. It was 
first addressed by the Supreme Court of the United 
States in 1968 in Hanover Shoe, Inc. v. United  
Shoe Machinery Corp., 392 U.S. 481 (1968). In that 
case, Hanover sued United for damages under U.S. 
antitrust laws because United would only lease, not 
sell, its shoe machinery, which Hanover claimed 
resulted in an overcharge to it. United argued that 
Hanover had passed on the overcharge to its own 
customers and had therefore suffered no harm. 
The U.S. Supreme Court (per White J., Stewart J.  
dissenting) rejected the passing-on defence to 
overcharging. It cited difficulties in ascertaining 
the nature and extent of the passing on of the over-
charge as the reason for rejecting the defence:

Even if it could be shown that the buyer raised his price 
in response to, and in the amount of, the overcharge and 
that his margin of profit and total sales had not thereaf-
ter declined, there would remain the nearly insuper-
able difficulty of demonstrating that the particular 
plaintiff could not or would not have raised his prices 
absent the overcharge or maintained the higher price 

majora tion refilée à l’acheteur indirect. Je ferai 
d’abord état du moyen de défense fondé sur le 
transfert de la perte, puis j’examinerai son inci-
dence sur l’action de l’acheteur indirect.

 (1) Rejet du transfert de la perte comme moyen 
de défense

[18]  Le transfert de la perte a généralement  
été invoqué en défense par l’auteur de la majora-
tion situé au sommet de la chaîne de distribution. 
L’argument voulait que si l’acheteur direct absor-
bait la majoration puis la transférait à ses propres 
clients, l’auteur de la majoration ne réalisait pas  
le bénéfice au détriment de l’acheteur direct, car 
celui-ci ne subissait aucune perte. Ce « transfert » 
de la majoration était donc invoqué en défense à 
l’action intentée par l’acheteur direct contre l’auteur 
de la majoration.

[19]  Les tribunaux tant canadiens qu’améri cains  
ont rejeté le moyen de défense fondé sur le trans-
fert de la perte. La question a d’abord été exa-
minée en 1968 par la Cour suprême des États-Unis  
dans Hanover Shoe, Inc. c. United Shoe Ma chin-
ery Corp., 392 U.S. 481 (1968). Dans cette affaire, 
Hanover avait poursuivi United en dommages-
intérêts sous le régime des dispositions américai-
nes antitrust au motif que cette der nière offrait  
seulement la location, et non la vente, de ses équi-
pe ments de fabrication de chaussures, ce qui coûtait 
plus cher. United avait fait valoir que Hanover avait 
transféré le surcoût à ses pro pres clients et n’avait 
donc pas subi de préjudice. La Cour suprême des 
États-Unis (le juge White, sous réserve de la dissi-
dence du juge Stewart) a rejeté le moyen de défense 
fondé sur le transfert de la perte. Elle a invoqué la 
difficulté de déterminer la nature et la portée du 
transfert du surcoût :

[traduction] Même si l’on pouvait montrer que 
l’acheteur a augmenté son prix à cause du surcoût,  
et en proportion du surcoût, et que sa marge bénéfi-
ciaire et son chiffre de ventes total n’ont pas baissé 
après cela, il resterait une difficulté quasi insurmontable, 
c’est-à-dire de démontrer que, n’eût été le surcoût, 
le demandeur en cause n’aurait pas pu augmenter  
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had the overcharge been discontinued. Since establish-
ing the applicability of the passing-on defense would 
re quire a convincing showing of each of these virtually 
unascertainable figures, the task would normally prove 
insurmountable. [p. 493]

[20]  The court added that to leave the only ac-
tionable causes in the hands of the indirect pur-
chasers who “have only a tiny stake in a lawsuit and  
little interest in attempting a class action”, would 
mean that “those who violate the antitrust laws by 
price fixing or monopolizing would retain the fruits 
of their illegality” (Hanover Shoe, at p. 494). The 
court thus rejected the passing-on defence. Since 
Hanover Shoe, defendants who effectu ate illegal 
overcharges have been precluded from employing 
the passing-on defence as a means of absolving 
themselves of liability to their direct purchasers.

[21]  The passing-on defence was rejected in 
Canada in Kingstreet Investments Ltd. v. New 
Brunswick (Finance), 2007 SCC 1, [2007] 1 S.C.R. 
3, in the context of a claim for the recovery of taxes 
paid pursuant to ultra vires legislation. The dis-
pute in that case arose out of a claim for the recov-
ery of ultra vires user charges on liquor levied by 
the province of New Brunswick against Kingstreet 
Investments, whose business, among other things, 
in volved the operation of night clubs. Bastarache J.,  
writing for a unanimous Court, held that a public  
authority who had illegally overcharged a taxpayer 
could not reduce its liability for the overcharge 
simply by establishing that some or all of the over-
charge was passed on to the taxpayer’s customers.

[22]  Bastarache J. found the passing-on defence  
to be inconsistent with the basic premise of res ti-
tution law. Basic restitutionary principles “pro-
vide for restoration of ‘what has been taken or 
received from the plaintiff without justification’ . . . .  
Restitution law is not concerned by the possibility of 
the plaintiff obtaining a windfall precisely because  
it is not founded on the concept of compensation for 

ou n’aurait pas augmenté ses prix, ou qu’il n’aurait pas 
pu maintenir le prix plus élevé si le surcoût n’avait pas 
été imposé. Comme la preuve de l’applicabilité du moyen 
de défense fondé sur le transfert de la perte exigerait  
une démonstration convaincante à l’égard de chacune  
de ces données pratiquement impossible à établir, la 
tâche se révélerait normalement insurmontable. [p. 493]

[20]  La cour ajoute que reconnaître une 
cause d’action au seul acheteur indirect, qui 
[traduction] « n’a qu’un intérêt minime dans la 
pour suite judiciaire et que peu d’intérêt à intenter 
un recours collectif » revient à permettre à « celui 
qui enfreint les dispositions antitrust interdisant la 
fixation des prix ou la monopolisation de conser-
ver le fruit de ses actes illégaux » (Hanover Shoe, 
p.  494). Elle rejette donc le moyen de défense 
fondé sur le transfert de la perte. Depuis Hanover 
Shoe, le défendeur qui impose un surcoût illégal  
ou effectue une majoration illégale ne peut invo-
quer le transfert de la perte en défense pour échap-
per à sa responsabilité envers son acheteur direct.

[21]  Au Canada, le moyen de défense fondé sur 
le transfert de la perte a été rejeté dans Kingstreet 
Investments Ltd. c. Nouveau-Brunswick (Finan-
ces), 2007 CSC 1, [2007] 1 R.C.S. 3, une affaire 
de recou  vrement de taxes payées en application 
de dis po sitions ultra vires. Le litige découlait 
d’une action intentée par Kingstreet Investments, 
qui exploitait entre autres des boîtes de nuit, pour 
recouvrer le montant de redevances d’exploita tion  
perçues illégalement par la province du Nouveau- 
Brunswick sur les boissons alcoo liques. Au nom  
des juges unanimes de la Cour, le juge Bastarache 
conclut que l’autorité publique qui perçoit illéga-
lement une taxe ne peut limiter sa responsabilité à 
cet égard en établissant simple ment que le contri-
buable a refilé la taxe à ses clients en totalité ou  
en partie.

[22]  Le juge Bastarache estime que ce moyen  
de défense est incompatible avec le fondement pre-
mier du droit de la restitution. Les principes fon-
damentaux applicables en la matière « pour voi ent  
à la restitution au demandeur de [traduction] « “ce  
qui lui a été pris ou a été reçu de lui sans jus ti-
fication” [.  .  .] La possibilité que le demandeur 
obtienne un profit fortuit n’a pas d’importance du 
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loss” (Kingstreet, at para. 47, quoting Com missioner 
of State Revenue (Victoria) v. Royal Insurance 
Australia Ltd. (1994), 182 C.L.R. 51 (H.C.A.), at 
p. 71). Accordingly, “[a]s between the taxpayer and 
the Crown, the question of whether the taxpayer 
has been able to recoup its loss from some other 
source is simply irrelevant” (Kingstreet, at para. 45, 
quoting P.  D. Maddaugh and J. D. McCamus,  
The Law of Restitution (loose-leaf 2005), at  
p. 11-45).

[23]  Bastarache J. also found the passing-on  
defence to be “economically misconceived” (King-
street, at para. 48). By this he accepted that the task 
of determining the ultimate location of the harm 
of the overcharge is “exceedingly difficult and con-
stitutes an inappropriate basis for denying relief” 
(para. 44). Echoing the misgivings ex pressed in 
Hanover Shoe, he cited the inherent difficulty in 
accounting for the effects of market elasticities on 
the prices charged by direct purchasers as the ba-
sis for this conclusion. He found these complexities 
made it impossible to tell what part, if any, of the 
overcharge was actually passed on (Kingstreet, at 
para. 48).

[24]  Pro-Sys says that Kingstreet stands only  
for the rejection of the defence in the context 
of ultra vires taxes. In my view, however, there 
are three reasons that lead to the conclusion that 
Bastarache J.’s rejection of the passing-on defence 
in King street was not limited to that context.

[25]  First, this Court’s jurisprudence supports 
the broader rejection of the passing-on defence. 
In British Columbia v. Canadian Forest Prod ucts 
Ltd., 2004 SCC 38, [2004] 2 S.C.R. 74 (“Canfor”),  
the Crown claimed “diminution of the value of the 
timber” that it sold, following a forest fire caused 
largely by Canfor. Though the Court ultimately 
held in that case that the Crown had not in fact 
suffered loss because it was able to recover its 
dam ages through the regulatory scheme it had 

point de vue du droit de la restitution, précisément 
parce que celui-ci ne repose pas sur le concept de 
l’indemnisation d’une perte » (Kingstreet, par. 47, 
citant Commissioner of State Revenue (Victoria)  
c. Royal Insurance Australia Ltd. (1994), 182 
C.L.R. 51 (H.C.A.), p. 71). Par conséquent, « [d]u  
point de vue des rapports entre le contribuable et 
l’État, la question de savoir si le contribuable a 
été en mesure de récupérer sa perte auprès d’une 
autre source n’est tout simplement pas pertinente » 
(Kingstreet, par.  45, citant P.  D.  Maddaugh et 
J. D. McCamus, The Law of Restitution (feuilles 
mobiles 2005), p. 11-45).

[23]  Le juge Bastarache conclut en outre que le 
moyen de défense fondé sur le transfert de la perte 
n’est pas «  judicieux sur le plan économique  » 
(Kingstreet, par. 48). Il admet ainsi que déterminer 
l’identité de celui à qui incombe en dernier ressort la 
charge de la taxe « s’avère extrêmement difficile, et  
il ne convient pas de refuser une réparation en se 
basant sur ce motif  » (par.  44). Revenant sur les 
réserves exprimées dans Hanover Shoe, il évoque  
à l’appui de sa conclusion la difficulté de détermi-
ner les effets que l’élasticité du marché aura sur les 
prix demandés par les acheteurs directs. Il conclut 
qu’en raison de cette difficulté, il est impossible de  
dire quelle partie de la perte, s’il en est, a été effec-
tivement transférée (Kingstreet, par. 48).

[24]  Selon Pro-Sys, l’arrêt Kingstreet ne milite en  
faveur du rejet du moyen de défense que dans le 
contexte du prélèvement d’une taxe ultra vires. 
J’estime toutefois qu’il y a lieu trois raisons de 
conclure que le juge Bastarache n’écarte pas le 
transfert de la perte comme moyen de défense que 
dans ce seul cas.

[25]  Premièrement, la jurisprudence de notre 
Cour appuie le rejet général du moyen de défense 
fondé sur le transfert de la perte. Dans Colombie-
Britannique c. Canadian Forest Products Ltd., 
2004 CSC 38, [2004] 2 R.C.S. 74 («  Canfor  »),  
la Couronne invoquait la « diminution de la valeur 
du bois » qu’elle avait vendu par suite d’un incendie  
de forêt imputable en grande partie à Canfor. 
Même si, en fin de compte, la Cour conclut que la 
Couronne n’a pas subi de préjudice puisqu’elle a pu 
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instituted, Binnie J. stated (albeit in obiter) that 
“[i]t is not generally open to a wrongdoer to dis-
pute the existence of a loss on the basis it has been 
‘passed on’ by the plaintiff” because this would 
burden courts with “the endlessness and futility 
of the effort to follow every transaction to its ulti-
mate result” (para. 111, quoting Southern Pacific 
Co. v. Darnell-Taenzer Lumber Co., 245 U.S. 531 
(1918), at p. 534). Likewise, in the same decision 
LeBel J., dissenting, though not on this point, said 
that “the passing-on defence, on the facts of this 
case and generally, must not be allowed to take  
hold in Canadian jurisprudence” (para. 197). To 
allow other wise, LeBel J. indicated, would force 
a diffi cult burden of proof on the plaintiff to dem-
onstrate not only that it had suffered a loss, but  
that it did not engage in any other transac tions 
that would have offset the loss (para. 203).

[26]  In Kingstreet, Bastarache J. endorsed the 
reasons for rejecting the passing-on defence ad-
vanced by LeBel J. in the tort law context in Canfor, 
saying such rejection was of equal if not greater 
consequence in restitution law (para. 49).

[27]  Second, in Kingstreet, Bastarache J. found 
that the rejection of the passing-on defence was 
consistent with basic restitutionary law principles. 
Specifically, the rejection of the defence accords 
with the principle against unjust enrichment or 
nullus commodum capere potest de injuria sua 
pro pria (barring wrongdoers from benefiting from 
their unlawful actions). Preventing defendants from 
invoking passing on as a defence helps to ensure 
that wrongdoers are not permitted to retain their 
ill-gotten gains simply because it would be difficult 
to ascertain the precise extent of the harm. Like-
wise, it is important as a matter of restitutionary 
law to ensure that wrongdoers who over charge 
their purchasers do not operate with impunity, on 
the grounds that complexities in tracing the over-
charge through the chain of distribution will serve 
to shield them from liability.

recouvrer ses pertes grâce au régime réglementaire 
applicable, le juge Binnie fait remarquer (de manière 
incidente) qu’« [i]l n’est généralement pas loisible 
à l’auteur d’une faute de contester l’existence 
d’une perte au motif qu’elle a été “transférée” par 
le demandeur », car pareille prétention obligerait 
le tribunal à entreprendre «  la tâche interminable 
et futile de suivre chaque opération jusqu’à son 
aboutissement ultime » (par. 111, citant Southern 
Pacific Co. c. Darnell-Taenzer Lumber Co., 245 
U.S. 531 (1918), p. 534). De même, le juge LeBel, 
dissident, mais non sur ce point, opine qu’«  au 
regard des faits de l’espèce et en général, il ne faut 
pas laisser ce moyen de défense s’enraciner dans 
la jurisprudence canadienne  » (par.  197). Selon 
lui, admettre ce moyen de défense obligerait le 
demandeur à prouver non seulement qu’il a subi 
une perte, mais aussi qu’il n’a pas réalisé d’autres 
opérations commerciales qui l’ont indemnisé de la 
perte, ce qui serait ardu (par. 203).

[26]  Dans Kingstreet, le juge Bastarache sous-
crit aux motifs pour lesquels, dans Canfor, le 
juge LeBel rejette le moyen de défense fondé sur 
le transfert de la perte en droit de la responsabi -
lité délictuelle et opine que ce rejet vaut tout autant, 
sinon plus, en droit de la restitution (par. 49).

[27]  Deuxièmement, dans Kingstreet, le juge 
Bastarache conclut qu’écarter le moyen de défense 
fondé sur le transfert de la perte est compatible avec 
les principes fondamentaux du droit de la restitution. 
Plus précisément, c’est observer la règle qui interdit 
l’enrichissement sans cause ou la maxime nullus 
commodum capere potest de injuria sua propria 
(selon laquelle le fautif ne saurait tirer avantage de 
son acte illégal). Empêcher le défendeur d’invoquer 
le transfert de la perte en défense contribue à faire 
en sorte que le fautif ne puisse conserver le gain 
mal acquis seulement parce qu’il est difficile de 
circonscrire le préjudice avec précision. De même, 
en matière de restitution, il importe de s’assurer que 
le fautif qui majore le prix exigé de l’acheteur ne 
le fasse pas impunément parce que la difficulté de 
retracer le parcours de la majoration d’un maillon 
à l’autre de la chaîne de distribution ne permet pas 
d’établir sa responsabilité.
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[28]  Finally, there is support in the academic com-
mentary for the broader rejection of the pass ing-on 
defence. Maddaugh and McCamus have stated that 
Kingstreet was an “authoritative and appar ently 
comprehensive rejection” of the pass ing-on defence 
in Canada, and that “[i]n reaching this conclusion, 
the Supreme Court reflected a broad interna tional 
consensus with respect to the unsuitability of this 
defence” ((loose-leaf 2013), at p. 11-46).

[29]   For these reasons, I conclude that the re-
jec tion of the passing-on defence in Kingstreet 
is not limited to the context of the imposition of 
ultra vires taxes. There is no principled reason to 
reject the defence in one context but not another; 
the passing-on defence is rejected throughout the  
whole of restitutionary law.

 (2) Significance of the Passing-On Defence in 
This Appeal

[30]  As described above, the offensive use of 
passing on would provide the basis for in di rect 
purchaser actions. Microsoft argues that this Court’s 
rejection of the passing-on defence car ries, as 
a necessary corollary, a correspond ing re jection 
of the offensive use of passing on. The rationale 
is that the rejection should apply equally so that  
if overchargers are not permitted to rely on pass-
ing on in their own defence, in di rect purchasers 
should also not be able to in voke passed on over-
charges as a basis for their cause of action.

[31]   Microsoft relies on the 1977 decision of  
the U.S. Supreme Court in Illinois Brick Co. v.  
Illinois, 431 U.S. 720 (1977). Illinois Brick man-
ufactured concrete block and sold it to masonry 
contractors who in turn provided their services 
to general contractors. The general contractors 
incorporated the concrete block into buildings 
and sold the buildings to customers such as the 
State of Illinois. The State was therefore an in-
direct purchaser of the products of Illinois Brick  
(p. 726). The State alleged that Illinois Brick had 
engaged in a conspiracy to fix the prices of con-
crete block, contrary to U.S. antitrust legisla tion, 

[28]  Enfin, l’exclusion générale du moyen de 
défense fondé sur le transfert de la perte trouve 
appui chez les auteurs de doctrine. Ainsi, selon 
Maddaugh et McCamus, l’arrêt Kingstreet consti-
tue une [traduction] « exclusion globale à la fois 
péremptoire et manifeste » du moyen de défense 
fondé sur le transfert de la perte au Canada; « [p]our  
tirer cette conclusion, la Cour adhère au large 
consensus international sur l’inapplicabilité de  
ce moyen de défense  » ((feuilles mobiles 2013), 
p. 11-46).

[29]  C’est pourquoi je conclus que le rejet de ce 
moyen de défense dans Kingstreet ne vaut pas que 
pour l’imposition d’une taxe ultra vires. Nul motif 
rationnel ne permet d’écarter le moyen de défense 
dans un contexte, mais pas dans un autre; il est 
toujours exclu aux fins du droit de la restitution.

 (2) Importance en l’espèce du moyen de 
défense fondé sur le transfert de la perte

[30]  Comme je l’indique précédemment, le trans-
fert de la perte comme cause d’action fonderait le 
recours de l’acheteur indirect. Pour Microsoft, le  
rejet par notre Cour du transfert de la perte com me  
moyen de défense a nécessairement pour corol laire 
son rejet comme cause d’action. Or, si l’auteur de 
la majoration ne peut invoquer le transfert de la 
perte en défense, l’acheteur indirect ne devrait pas  
non plus pouvoir l’invoquer en demande.

[31]  Microsoft cite l’arrêt Illinois Brick Co. c. 
Illinois, 431 U.S. 720 (1977), rendu par la Cour 
suprême des États-Unis en 1977. Illinois Brick 
fabri quait des blocs de béton qu’elle vendait à 
des entrepreneurs en maçonnerie qui, à leur tour, 
four nissaient leurs services à des entrepreneurs 
géné raux. Ces derniers utilisaient les blocs de 
béton pour construire des bâtiments qu’ils ven-
daient notam ment à l’État de l’Illinois, lequel était 
donc un acheteur indirect des produits d’Illinois 
Brick (p.  726). À titre d’acheteur indirect, l’État 
a poursuivi Illinois Brick pour participation à un 
complot visant à fixer le prix des blocs de bé ton,  
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and brought an indirect purchaser action against  
the company (p. 727).

[32]  The U.S. Supreme Court found against the  
State of Illinois. It held that since, according to  
Hanover Shoe, passing on may not be used de-
fensively, it should not be available to indirect pur-
chasers to use offensively by bringing an action 
alleging that an overcharge was passed down to 
them. The court explained that “whatever rule [was]  
to be adopted regarding pass-on in anti trust dam-
ages actions, it must apply equally to plain tiffs and 
defendants” (Illinois Brick, at p. 728).

[33]  Microsoft argues that, just as the prohibi-
tion on the offensive use of passing on in Illinois 
Brick was considered a necessary corollary to the 
rejection of the passing-on defence in Hanover 
Shoe, the same result should flow in Canada from  
the rejec tion of the passing-on defence in Kingstreet. 
The passing-on issue was not raised before either 
of the applications judges because those decisions 
were released prior to Kingstreet. However, the ma-
jority of the B.C.C.A. ac cepted this argument in 
dismissing the Pro-Sys claim.

 (3) Analysis of the “Necessary Corollary” 
Argument

[34]  As I will explain, despite the rejection of the 
passing-on defence, the arguments advanced by 
Microsoft as to why there should be a correspond-
ing rejection of the offensive use of passing on are 
not persuasive. Symmetry for its own sake without 
adequate justification cannot support the “neces-
sary corollary” argument. In my view, the argu-
ments advanced by Microsoft do not provide such 
justification.

 (a) Double or Multiple Recovery

[35]  Microsoft submits that the offensive use 
of passing on through indirect purchaser actions 
leaves it exposed to liability from all purchasers in 
the chain of distribution. It says that its inabili ty to 

contrairement aux dispositions américaines anti-
trust (p. 727).

[32]  La Cour suprême des États-Unis l’a débouté. 
À son avis, puisque le transfert de la perte ne pou-
vait être invoqué en défense suivant l’arrêt Hano-
ver Shoe, l’acheteur indirect ne pouvait non plus  
ester en alléguant que la majoration de prix lui 
avait été transférée. Selon la cour, [traduction] 
«  quelle que soit la règle applicable au transfert 
de la perte pour les besoins d’une action antitrust 
en dommages-intérêts, elle doit s’appliquer tant 
au demandeur qu’au défendeur  » (Illinois Brick, 
p. 728).

[33]  Selon Microsoft, étant donné que, dans Illi-
nois Brick, l’impossibilité d’invoquer en demande 
le transfert de la perte est considérée comme le 
corollaire nécessaire du rejet, dans Hanover Shoe, 
du transfert de la perte comme moyen de défense, 
le rejet du moyen de défense fondé sur le transfert 
de la perte dans Kingstreet doit emporter la même 
exclusion en demande au Canada. Les juges de 
première instance en l’espèce ayant été saisis des 
demandes avant l’arrêt Kingstreet, la question du 
transfert de la perte n’a pas été soulevée devant eux. 
Toutefois, les juges majoritaires de la C.A.C.-B. font  
droit à la prétention et rejettent l’action de Pro-Sys.

 (3) L’argument du « corollaire nécessaire »

[34]  Comme je l’explique plus loin, malgré le  
rejet du transfert de la perte comme moyen de  
dé fense, les arguments invoqués par Microsoft pour 
justifier également son exclusion comme cause 
d’action ne sont pas convaincants. À défaut d’une 
justification suffisante, la symétrie ne peut étayer  
à elle seule la thèse du « corollaire nécessaire ».  
À mon avis, la thèse avancée par Microsoft n’offre 
pas une telle justification.

 a) Recouvrement double ou multiple

[35]  Microsoft soutient que l’allégation en 
demande du transfert de la perte par un acheteur 
in direct lui fait courir le risque d’être tenue res-
ponsable vis-à-vis de tous les acquéreurs dans  
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employ the passing-on defence means that direct 
purchasers would be able to seek recovery for the 
entire amount of the overcharge. If, at the same 
time, indirect purchasers bring actions, this would 
result in both direct and indirect purchasers seek-
ing recovery of the same amount. Microsoft argues 
that this potential for double or even multiple reco-
very should be a sufficient reason to reject the 
offensive use of passing on.

[36]   In Illinois Brick, the U.S. Supreme Court 
considered multiple recovery to be a “serious risk” 
and said that it was “unwilling to ‘open the door to 
duplicative recoveries’” (pp. 730-31, per White J.):

A one-sided application of Hanover Shoe substantially 
increases the possibility of inconsistent adjudications — 
and therefore of unwarranted multiple liability for the 
defendant — by presuming that one plaintiff (the direct 
purchaser) is entitled to full recovery while preventing 
the defendant from using that presumption against the 
other plaintiff . . . . [Emphasis deleted; p. 730.]

[37]  This concern cannot be lightly dismissed. 
However, in my view, there are countervailing ar-
guments to be considered. Practically, the risk of 
duplicate or multiple recoveries can be man aged  
by the courts. Brennan J., dissenting in Illinois 
Brick, indicated that the risk of overlapping re-
covery ex ists only where additional suits are filed 
after an award for damages has been made or 
where actions by direct and indirect purchasers  
are pending at the same time. In both cases, he  
said, the risk is remote (pp. 762-64).

[38]  In the first situation, Brennan J. stated that 
the complex and protracted nature of antitrust  
ac tions, coupled with the short four-year statute 
of limitations, “make it impractical for poten-
tial plaintiffs to sit on their rights until after entry 
of judgment in the earlier suit” (Illinois Brick, at 
p.  764). With respect to actions under the Com-
peti tion Act, the same reasoning would ap ply in 
Canada where our competition actions are simi larly 
complex and where legislation restricts in dividual 

la chaîne de distribution. Elle ajoute que l’impos-
sibilité d’invoquer en défense le transfert de la  
perte permettra à l’acheteur direct d’obtenir le  
recouvrement intégral de la somme payée en trop.  
Si l’acheteur indirect intente lui aussi une action, 
tant l’acheteur direct que l’acheteur indirect pour-
ront tenter de recouvrer la même somme. Microsoft 
fait valoir que ce risque de recouvrement double, 
voire multiple, justifie que l’on exclut l’allégation 
en demande du transfert de la perte.

[36]  Dans Illinois Brick, la Cour suprême des 
États-Unis estime que le recouvrement multiple 
constitue un [traduction] «  risque sérieux  » et 
elle se dit « non disposée à y donner ouverture » 
(p. 730-731, le juge White) :

[traduction] L’application asymétrique de l’arrêt 
Han over Shoe augmente considérablement le risque de 
déci sions contradictoires et, par conséquent, de res ponsa-
bi lité multiple imputée sans fondement au défendeur  
en ce qu’elle présume qu’un des demandeurs (l’acheteur 
direct) a droit au recouvrement intégral et qu’elle refuse 
au défendeur le droit d’invoquer cette présomption con-
tre l’autre demandeur . . . [Italiques omis; p. 730.]

[37]  On ne saurait écarter cette préoccupation 
à la légère, mais j’estime que des arguments à 
l’effet contraire doivent être considérés. Dans 
les faits, les tribunaux peuvent gérer le risque de 
recouvrement double ou multiple. Dans Illinois 
Brick, le juge Brennan, dissident, indique que ce 
risque n’existe que lorsque d’autres poursuites  
sont intentées après l’indemnisation ou que les 
actions d’acheteurs directs et indirects sont simul-
tanément en instance. Selon lui, le risque demeure 
faible dans les deux cas (p. 762-764).

[38]  Dans le premier cas, le juge Brennan affirme 
que la complexité et la durée des poursuites anti-
trust, auxquelles s’ajoute le court délai de pres-
crip tion de quatre ans, [traduction] «  peuvent 
empêcher les demandeurs éventuels d’attendre 
le prononcé d’un premier jugement pour faire 
valoir leurs droits  » (Illinois Brick, p.  764). Le 
même raisonnement vaut au Canada pour les 
actions intentées sous le régime de la Loi sur la 
concurrence, qui sont tout aussi complexes et 
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recovery for damages for violations to just two 
years (see Competition Act, at s. 36(4)(a)).

[39]  As for the risk of double recovery where ac-
tions by direct and indirect purchasers are pend ing 
at the same time, it will be open to the defend-
ant to bring evidence of this risk before the trial 
judge and ask the trial judge to modify any award 
of damages accordingly. In Multiple Access Ltd.  
v. McCutcheon, [1982] 2 S.C.R. 161, in discuss-
ing the risk of a plaintiff seeking double recovery  
under sep arate legal provisions, Dickson J. (as he 
then was), writing for the majority, held that

[t]he courts are well able to prevent double recovery in 
the theoretical and unlikely event of plaintiffs trying to 
obtain relief under both sets of provisions. . . . [T]he 
Court at the final stage of finding and quantifying liability  
could prevent double recovery if in fact compensation 
and an accounting had already been made by a defendant. 
No court would permit double recovery. [p. 191]

If the defendant is able to satisfy the judge that the 
risk is beyond the court’s control, the judge retains 
the discretion to deny the claim.

[40]  Likewise, if the defendant presents evi-
dence of parallel suits pending in other jurisdic-
tions that would have the potential to result in 
multiple recovery, the judge may deny the claim or 
modify the damage award in accordance with an 
award sought or granted in the other jurisdiction  
in order to prevent overlapping recovery.

[41]  In view of these practical tools at the  
courts’ disposal, I would agree with Donald J.A. 
of the B.C.C.A., dissenting in Sun-Rype, that “the  
dou ble recovery rule should not in the abstract  
bar a claim in real life cases where double recov-
ery can be avoided” (para. 30). At this stage of the  
pro ceeding, Microsoft has not produced evi dence 

auxquelles s’applique un délai de prescription de 
seulement deux ans lorsqu’une personne réclame 
une somme égale au montant des dommages  
qu’elle a subis (voir la Loi sur la concurrence, 
al. 36(4)a)).

[39]  Dans le second cas — le risque de double 
indemnisation lorsque l’action de l’acheteur direct 
et celle de l’acheteur indirect sont en instance 
simul tanément —, le défendeur peut présenter 
une preuve de ce risque au juge du procès et lui 
demander de modifier en conséquence tout octroi 
de dommages-intérêts. Dans Multiple Access Ltd. 
c. McCutcheon, [1982] 2 R.C.S. 161, au nom des 
juges majoritaires, le juge Dickson (plus tard Juge 
en chef) dit ce qui suit lorsqu’il se penche sur le 
risque que le demandeur invoque des régimes légis-
latifs distincts pour être indemnisé deux fois :

Les cours sont à même d’empêcher le double recou-
vrement dans le cas théorique et peu probable où des 
demandeurs cherchent à se faire indemniser en vertu des 
deux ensembles de dispositions. [. . .] [À] l’étape finale 
dans laquelle elle conclut à la responsabilité et en fixe le 
montant, la cour peut empêcher le double recouvrement 
si, en fait, un défendeur a déjà versé une indemnité 
et produit une reddition de compte. Aucune cour ne 
permettra le double recouvrement. [p. 191]

Si le défendeur est en mesure de le convaincre que 
le risque ne peut être géré par le tribunal, le juge 
conserve le pouvoir discrétionnaire de rejeter la 
demande.

[40]  De même, si le défendeur établit que des 
poursuites sont intentées parallèlement dans 
d’autres ressorts et qu’elles peuvent entraîner une 
indemnisation supplémentaire, le juge peut reje-
ter la demande ou modifier l’octroi de dommages-
intérêts en fonction des réparations sollicitées ou 
accordées dans les autres ressorts afin d’empêcher 
le cumul des indemnités.

[41]  Au vu de ces mécanismes dont disposent 
les tribunaux, je conviens avec le juge Donald, 
de la C.A.C.-B., dissident dans Sun-Rype, que 
[traduction] «  la règle théorique selon laquelle 
il ne peut y avoir double recouvrement ne devrait 
pas s’appliquer pour faire obstacle à une action 
dans une affaire réelle où il est possible d’empêcher 
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to demonstrate that the courts in B.C. could not 
preclude double or multiple recovery. I would 
thus not reject indirect purchaser actions be cause  
of the risk of multiple recovery.

 (b) Remoteness and Complexity

[42]  Microsoft’s second argument is that the 
remoteness of the overcharge and the complex-
i ties associated with tracing the loss consti tute 
“‘serious’ and ‘inherent’ difficulties of proof as so-
ciated with pass-on” (R.F., at para. 20). These dif-
ficulties are said to give rise to confusion and  
un certainty and place a burden on the in stitu tional 
capacities of the courts tasked with follow ing each 
overcharge to its ultimate result.

[43]  Microsoft relies on the reasoning of the 
Ontario Court of Appeal in Chadha v. Bayer Inc. 
(2003), 63 O.R. (3d) 22. In Chadha, that court 
denied certification of an indirect purchaser ac-
tion citing “the many problems of proof facing  
the appellants . . . , including the number of parties 
in the chain of distribution and the ‘multitude of 
variables’ which would affect the end-purchase 
price” (para. 45 (adopting the findings of the Di-
visional Court)). Microsoft argues that if any part  
of the overcharge was absorbed by any party  
in the chain, “the chain would be broken” and the 
ex tent of the overcharge would become increas-
ingly difficult to trace (R.F., at para.  22, quoting 
Chadha, at para. 45). The reasons on this point in 
Illinois Brick, on which Microsoft relies heavily, 
point out that there are significant “uncertainties 
and difficulties in analyzing price and output de-
cisions ‘in the real economic world rather than an 
economist’s hypothetical model’” (pp. 731-32). The  
court lamented the “costs to the judicial sys tem 
and the efficient enforcement of the antitrust laws 
of attempting to reconstruct those decisions in the 
courtroom” (p. 732).

le double recouvrement » (par. 30). À ce stade de  
l’instance, Microsoft n’a produit aucun élément de 
preuve selon lequel les tribunaux de la Colombie-
Britannique ne peuvent empêcher le recouvre ment  
double ou multiple. Je suis donc d’avis de ne pas  
écarter l’action de l’acheteur indirect en raison du 
risque de recouvrement multiple.

 b) Caractère indirect et complexité

[42]  Microsoft soutient deuxièmement que le 
caractère indirect de la majoration et la difficulté 
d’établir la perte subie constituent [traduction] 
« des obstacles “importants” et “fondamentaux” à la 
preuve du transfert de la perte » (m.i., par. 20). Ces 
obstacles seraient sources de confusion et d’incer-
titude et grèveraient les capacités institution  nelles 
des tribunaux appelés à retracer le par cours de cha-
cune des majorations jusqu’à son aboutissement 
final.

[43]  Microsoft invoque le raisonnement de la 
Cour d’appel de l’Ontario dans Chadha c. Bayer 
Inc. (2003), 63 O.R. (3d) 22, où cette dernière 
refuse de certifier l’action d’un acheteur indirect en  
raison [traduction] «  des nombreux problè mes  
de preuve qui attendent les appelants [.  .  .], y 
compris le nombre des maillons de la chaîne de  
dis tribution et la “multitude de variables” qui  
jouent dans la détermination du prix d’achat final » 
(par.  45 (adhérant aux conclusions de la Cour 
division naire)). Selon Microsoft, si quelque par-
tie de la majoration était absorbée par l’un de ses 
maillons, [traduction] «  la chaîne serait rom-
pue » et il serait d’autant plus ardu de retra cer le 
parcours de la majoration d’un maillon à l’autre 
(m.i., par. 22, citant Chadha, par. 45). Il appert des 
motifs formulés sur ce point dans Illinois Brick, 
et sur lesquels Microsoft insiste beaucoup, que 
[traduction] « l’analyse des décisions en matière 
de prix et de production comporte une grande part 
d’incertitude et de difficulté lorsqu’elle inter vient 
“dans le monde économique réel plutôt que dans 
le cadre d’un modèle économique fictif” » (p. 731-
732). Le tribunal déplore « les coûts supportés par 
le système judiciaire et les méca nismes d’applica-
tion des dispositions antitrust lorsqu’il s’agit de 
reconstituer ces décisions en salle d’audience  » 
(p. 732).
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[44]  Indirect purchaser actions, especially in the 
antitrust context, will often involve large amounts 
of evidence, complex economic theories and multi-
ple parties in a chain of distribution, making the 
tracing of the overcharges to their ultimate end  
an unenviable task. However, Brennan J., dissenting 
in Illinois Brick, observed that these same con-
cerns can be raised in most antitrust cases, and 
should not stand in the way of allowing indirect 
purchasers an opportunity to make their case:

Admittedly, there will be many cases in which the plain-
tiff will be unable to prove that the overcharge was 
passed on. In others, the portion of the overcharge passed  
on may be only approximately determinable. But again, 
this problem hardly distinguishes this case from other 
antitrust cases. Reasoned estimation is required in all an-
titrust cases, but “while the damages [in such cases] may 
not be determined by mere speculation or guess, it will 
be enough if the evidence show the extent of the damages 
as a matter of just and reasonable inference, although 
the result be only approximate.” . . . Lack of precision 
in apportioning damages between direct and indirect 
purchasers is thus plainly not a convincing reason for 
denying indirect purchasers an opportunity to prove 
their injuries and damages. [Text in brackets in original; 
pp. 759-60.]

[45]  In bringing their action, the indirect pur-
chasers willingly assume the burden of establish-
ing that they have suffered loss. This task may well 
require expert testimony and complex economic 
evidence. Whether these tools will be sufficient to 
meet the burden of proof, in my view, is a factual 
question to be decided on a case-by-case basis. 
Indirect purchaser actions should not be barred 
altogether solely because of the likely complexity 
associated with proof of damages.

 (c) Deterrence

[46]  A third argument, which was not raised 
by Microsoft, but which was discussed in Illinois  
Brick and is particularly relevant to competition 
actions, is that allowing the offensive use of passing 

[44]  L’action intentée par un acheteur indirect, 
surtout sur le fondement des dispositions anti-
trust, comporte souvent une preuve volumineuse, 
la formulation de théories économiques complexes 
et l’existence de nombreuses parties le long de la 
chaîne de distribution, de sorte qu’il est d’autant 
plus ardu de retracer le parcours de la majoration 
d’un maillon à l’autre jusqu’à son aboutissement 
final. Toutefois, selon le juge Brennan, dissident 
dans Illinois Brick, il s’agit de caractéristiques 
communes à la plupart des affaires antitrust et elles 
ne devraient donc pas empêcher l’acheteur indirect 
de prouver ses allégations :

[traduction] Certes, dans bien des cas, le demandeur 
ne sera pas en mesure de prouver le transfert de la 
majoration. Dans d’autres, la partie transférée ne 
pourra être déterminée qu’approximativement. Mais  
là encore, ce problème distingue à peine l’espèce d’une 
autre affaire antitrust. Dans ce domaine, toute instance 
exige une estimation raisonnée, mais «  bien que les 
dommages [dans les affaires de cette nature] ne puissent 
être déterminés au moyen de simples spéculations 
ou conjectures, il suffira d’inférer de manière juste et 
raisonnable l’étendue des dommages, même si le résultat 
ne sera qu’approximatif.  » [.  .  .] L’imprécision de la 
répartition des dommages-intérêts entre l’acheteur direct 
et l’acheteur indirect n’est donc pas une considéra-
tion suffisante pour priver l’acheteur indirect de la pos-
si bilité d’établir le préjudice subi. [Texte entre crochets  
dans l’original; p. 759-760.]

[45]  L’acheteur indirect qui intente une action 
contracte volontairement l’obligation d’établir qu’il 
a subi une perte, ce qui peut fort bien né cessi ter 
le témoi gnage d’experts et une preuve com plexe 
de nature économique. À mon avis, la question de 
savoir si ces éléments lui permettront de s’acquit ter 
de cette obli gation tient aux faits de l’espèce. Il n’y 
a pas lieu de faire tota le ment obstacle à l’action de 
l’ache teur indirect pour la seule raison qu’il sera 
ardu d’établir le préju dice subi.

 c) Effet dissuasif

[46]  Selon un troisième argument que ne soulève 
pas Microsoft, mais qui est examiné dans Illinois 
Brick et qui vaut particulièrement dans le cas 
d’actes anticoncurrentiels, permettre d’invoquer 
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on frustrates the enforcement of competition laws, 
thus reducing deterrence. While enforcement of 
competition laws is generally a question for the 
government, private individuals are engaged in 
the enforcement by way of s. 36 which gives them 
a right of recovery for breaches of Part VI of the 
Competition Act.

[47]  The majority in Illinois Brick understood 
Hanover Shoe to stand for the proposition that “an-
titrust laws will be more effectively enforced by 
concentrating the full recovery for the overcharge 
in the direct purchasers rather than by allowing 
every plaintiff potentially affected by the over-
charge to sue only for the amount it could show was 
absorbed by it” (p. 735). The majority in Illinois 
Brick agreed, finding that direct purchasers would 
be in the best position to bring an action because 
the “massive evidence and complicated theories” 
that are characteristic of indirect purchaser ac tions 
impose an unacceptable burden on those plain-
tiffs, making success of such actions unlikely and  
there by defeating the deterrence objectives of 
antitrust laws (p. 741).

[48]  In my opinion, allowing the offensive use 
of passing on should not frustrate the deterrence 
objectives of Canadian competition laws. I agree 
with Brennan J., dissenting in Illinois Brick, that the 
offensive use of passing on, unlike the passing-on 
defence, creates little danger that the overcharger 
will escape liability and frustrate deterrence ob-
jectives but, “[r]ather, the same policies of insur-
ing the continued effectiveness of the [antitrust] 
ac  tion and preventing wrongdoers from retain-
ing the spoils of their misdeeds favor allowing 
indirect purchasers to prove that overcharges 
were passed on to them” (p. 753). The rationale 
for rejecting the passing-on defence because it 
frustrates enforcement is not a reason for denying 
an action to those who have a valid claim against 
the overcharger.

en demande le transfert de la perte ferait obsta-
cle à l’application des dispositions sur la concur-
rence et nuirait ainsi à la dissuasion. Bien que 
cette application incombe généralement à l’État, 
une personne privée peut, suivant l’art.  36, faire 
respecter la loi et demander le recouvrement d’une 
somme par suite de la violation de la partie VI de la 
Loi sur la concurrence.

[47]  Dans Illinois Brick, les juges majoritaires con-
cluent de l’arrêt Hanover Shoe que [traduc tion]  
«  les lois antitrust seront mieux appliquées si on 
assure le recouvrement intégral de la majoration 
par l’acheteur direct au lieu de permettre à chacune 
des personnes touchées par la majoration de recou-
vrer uniquement la partie qu’elle peut prouver avoir 
absorbée » (p. 735). Ils partagent ce point de vue 
et estiment que l’acheteur direct est le mieux placé 
pour ester en justice, car [traduction] « la preuve 
volumineuse et les théories compliquées » associées 
à l’instance engagée impose un trop lourd fardeau à 
l’acheteur indirect, de sorte qu’il est peu probable 
qu’il ait gain de cause, ce qui va à l’encontre des 
fins dissuasives des dispositions antitrust (p. 741).

[48]  À mon avis, permettre d’alléguer en de mande  
le transfert de la perte ne devrait pas nuire aux 
objectifs de dissuasion des dispositions cana dien-
nes sur la concurrence. Je conviens avec le juge  
Brennan, dissident dans Illinois Brick, que con-
trairement au fait d’invoquer le transfert de la perte 
en défense, le fait d’alléguer le transfert de la perte 
en demande risque peu de faire en sorte que l’auteur 
de la majoration échappe à sa responsabilité et que 
la dissuasion soit compromise; [traduction] « [l]es 
mêmes principes qui consistent à assurer l’efficacité 
constante de l’action [antitrust] et à empêcher le 
fautif de conserver le gain mal acquis militent plutôt 
en faveur de la possibilité que l’acheteur indirect 
prouve que la majoration lui a été refilée » (p. 753). 
L’exclusion du transfert de la perte comme moyen 
de défense, afin de ne pas nuire à l’application de 
la loi, ne justifie pas de refuser son allégation en 
demande dans une action par ailleurs bien-fondée 
intentée contre l’auteur de la majoration.
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[49]  Further, despite evidence advanced by the 
respondents in the Sun-Rype appeal that direct 
purchasers are often the parties most likely to take 
action against the overchargers, there may be some 
situations where direct purchasers will have been 
overcharged but will be reticent to bring an action 
against the offending party for fear of jeopardiz-
ing a valuable business relationship. In this case, 
it is alleged that Microsoft’s direct purchasers 
are parties to the overcharging arrangements and 
would themselves not be likely plaintiffs. Indirect 
purchaser actions may, in such circumstances, be 
the only means by which overcharges are claimed 
and deterrence is promoted. The rejection of indi-
rect purchaser actions in such cases would increase 
the possibility that the overcharge would remain 
in the hands of the wrongdoer. For these reasons, I 
would be of the view that an absolute bar on indirect 
purchaser actions, thus leaving any potential ac tion 
exclusively to direct purchasers, would not nec-
essarily result in more effective deterrence than 
exclusively direct purchaser actions.

 (d) Restitutionary Principles

[50]  Restitution law is remedial in nature and is 
concerned with the recovery of gains from wrong-
doing (see Maddaugh and McCamus (2013), at 
pp. 3-1 to 3-3). In my view, allowing indirect pur-
chaser actions is consistent with the remedia tion 
objective of restitution law because it allows for 
compensating the parties who have actually suf-
fered the harm rather than merely reserving these 
actions for direct purchasers who may have in fact 
passed on the overcharge.

 (e) Departure From the Rule in Illinois Brick in 
the United States

[51]  Although Illinois Brick remains the law at 
the federal level, it has been made inapplicable at  
the state level in many states through so-called 
“repealer statutes” or by judicial decisions. In 2007, 
the Antitrust Modernization Commission issued 
a report to Congress indicating that “more than 
thirty-five states permit indirect, as well as direct, 
purchasers to sue for damages under state law” 
(Antitrust Modernization Commission: Report and 

[49]  En outre, malgré la preuve des intimées 
dans Sun-Rype voulant que l’acheteur direct soit 
souvent le plus susceptible de poursuivre l’auteur 
de la majoration, il peut arriver qu’un acheteur 
direct hésite à intenter une action contre le fautif 
par crainte de mettre en péril de bonnes relations 
d’affaires. On soutient en l’espèce que les acheteurs 
directs sont parties aux arrangements de majoration 
de Microsoft, de sorte qu’il est peu probable qu’ils 
intentent quelque recours. Dans ces circonstances, 
les actions d’acheteurs indirects peuvent offrir le 
seul moyen de recouvrer la majoration et d’assurer 
la dissuasion. Exclure ces actions en pareil cas 
augmenterait le risque que la majoration demeure 
entre les mains du fautif. Pour ces motifs, je suis 
d’avis qu’écarter tout recours de l’acheteur indirect 
de sorte que seul l’acheteur direct puisse se pour-
voir en justice n’accroîtrait pas nécessairement 
l’effet dissuasif.

 d) Principes de la restitution

[50]  De nature réparatrice, le droit de la restitu-
tion a pour objet le recouvrement du gain mal 
acquis (voir Maddaugh et McCamus (2013), p. 3-1 
à 3-3). J’estime que permettre à l’acheteur indirect 
d’intenter une action en justice s’accorde avec 
l’objectif de réparation du droit de la restitution, car 
la personne qui a effectivement subi un préjudice, 
et non seulement l’acheteur direct qui a pu en fait 
transférer la majoration, peut ainsi être indemnisée.

 e) Dérogation à la règle établie aux États-
Unis dans l’arrêt Illinois Brick

[51]  Bien que l’arrêt Illinois Brick établisse 
toujours le droit applicable au palier fédéral, de 
nombreux États l’ont écarté par voie législative 
ou judiciaire. En 2007, la commission de mo der-
nisation des lois antitrust a déposé au Congrès 
un rapport selon lequel [traduction] «  plus de 
trente-cinq États permettaient à l’acheteur indi-
rect, comme à l’acheteur direct, d’intenter une 
action en dommages-intérêts en application de la  
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Recommendations (2007) (online), at p.  269). It 
recommended to Congress that the rule in Illinois 
Brick be statutorily repealed at the federal level 
(p. 270). The validity of the “repealer statutes” 
came before the U.S. Supreme Court in California 
v. ARC America Corp., 490 U.S. 93 (1989). That 
court held that Illinois Brick did not preempt the 
enactment of state antitrust laws, even if they had 
the effect of repealing the rule in Illinois Brick. 
These developments cast doubt on the “necessary 
corollary” approach in Illinois Brick.

 (f) Doctrinal Commentary

[52]  Doctrinal discussions of indirect purchaser 
actions are still shaped by the initial exchange 
that occurred directly following the release of 
Illinois Brick. Shortly after the judgment was is-
sued, American scholars William M. Landes and 
Richard A. Posner (now a judge of the U.S. Court 
of Appeals for the Seventh Circuit) published  
an article defending the rule barring indirect pur-
chaser actions (see “Should Indirect Purchasers 
Have Standing To Sue Under the Antitrust Laws? 
An Economic Analysis of the Rule of Illinois  
Brick” (1979), 46 U. Chi. L. Rev. 602, at pp. 634-35).  
They argued that reserving the right to bring an 
action against overchargers to the direct purchasers 
alone would best promote the antitrust laws. 
They wrote that allowing indirect purchasers to 
bring actions would have little to no effect on the 
objectives of compensation and deterrence because 
direct purchasers would be more likely to discover 
the overcharges in the first place and would be 
more likely to have the information and resources 
required to bring a successful antitrust action. 
They called the direct purchaser a more “efficient 
enforcer” of antitrust laws, and opined that with 
indirect purchasers, apportionment of the damages 
is so costly that it becomes a disincentive to sue  
and that sharing the right to sue among multiple 
parties has the effect of making the claims small and 
of weakening the deterrence effect (pp. 608-9). As 
to compensation, they argued that even if indirect 

loi de l’État  » (Antitrust Modernization Com-
mission : Report and Recommendations (2007)  
(en ligne), p.  269). Elle recommandait l’«  abro-
gation » de la règle issue de l’arrêt Illinois Brick 
par une loi fédérale (p.  270). Dans California c. 
ARC America Corp., 490 U.S. 93 (1989), la Cour  
suprême des États-Unis a été appelée à se pronon-
cer sur la validité des «  lois abrogatoires  ». Elle 
a conclu que l’arrêt Illinois Brick ne faisait pas 
obstacle à l’adoption de dispositions antitrust par 
un État, même si ces dispositions avaient pour 
effet d’écarter la règle issue de cet arrêt. Voilà des  
éléments qui sont de nature à remettre en cause 
la thèse du « corollaire nécessaire » retenue dans 
Illinois Brick.

 f) Doctrine

[52]  Les débats des auteurs sur le recours de 
l’acheteur indirect demeurent axés sur les échan-
ges qui ont tout juste suivi la publication de l’arrêt 
Illinois Brick. Peu après celle-ci, les Américains 
William M. Landes et Richard A. Posner (mainte-
nant juge de la Cour d’appel des États-Unis pour  
le septième circuit) ont défendu dans un article 
la règle qui refusait le droit d’action à l’acheteur 
indirect (voir «  Should Indirect Purchasers Have 
Standing To Sue Under the Antitrust Laws? An 
Economic Analysis of the Rule of Illinois Brick » 
(1979), 46 U. Chi. L. Rev. 602, p. 634-635). Selon 
eux, réserver à l’acheteur direct le droit d’intenter 
une action contre l’auteur de la majoration était 
l’option la plus susceptible de promouvoir les 
dis positions anti trust. Ils ajoutent que permettre 
à l’acheteur indi rect d’intenter une action n’aura 
pas d’effet ou en aura peu sur la réalisation des 
objectifs d’indem nisa tion et de dissuasion, car 
l’ache teur direct sera plus susceptible de con s-
tater la majoration et, ensuite, de disposer des don-
nées et des ressources néces saires pour avoir gain  
de cause dans une action anti trust. Ils voient dans  
l’acheteur direct un «  agent effi cace d’appli ca-
tion » des dispositions antitrust et font valoir que 
permettre à l’acheteur indirect de se pourvoir 
en justice rendra la répartition des dommages-
intérêts si coûteuse que les intéres sés hésiteront 
à poursuivre et que le partage du droit d’action 
entre de multiples parties réduira l’importance des 
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purchasers had no independent right of action, 
they were nonetheless compensated by the ability 
of direct purchasers to bring an action because the 
benefit accruing to the direct pur chaser as a result 
of an anticipated successful anti trust action against 
the overcharger would be reflected in the prices 
charged by the direct purchasers to the indirect pur-
chasers (p. 605).

[53]  Shortly after the publication of Landes and 
Posner’s article, two other antitrust authorities, 
Robert G. Harris and Lawrence A. Sullivan, ex-
pressed an opposing viewpoint (see “Passing On 
the Monopoly Overcharge: A Comprehensive 
Policy Analysis” (1979), 128 U. Pa. L. Rev. 269, 
at pp.  351-52). Harris and Sullivan argued that 
direct purchasers would be reluctant to disrupt 
valued supplier relationships and would thus 
be more likely to pass on the overcharge to their 
own customers. They would not therefore serve 
as efficient enforcers of the antitrust laws and,  
rather, it would be more suitable to vest stand ing 
in the indirect purchasers in order to best achieve 
deterrence.

[54]  Landes and Posner published a direct re-
sponse to Harris and Sullivan the next year (see 
“The Economics of Passing On: A Reply to Harris 
and Sullivan” (1980), 128 U. Pa. L. Rev. 1274). In 
response to Harris and Sullivan’s argument that di-
rect purchasers would be reticent to sue so as not 
to compromise valuable commercial relationships, 
they stated that “any forbearance by the direct 
purchaser to sue will be compensated. The sup plier 
must pay something to bind the direct purchaser  
to him and this payment is, functionally, a form of 
antitrust damages” (p. 1278). In other words, the 
direct purchaser is receiving a financial induce-
ment to be a part of the conspiracy and this benefit  
could be passed along to the indirect purchasers.

[55]  In the years since the exchange between 
Landes and Posner and Harris and Sullivan, the 
literature has reflected an ongoing debate on the 
issue of indirect purchaser actions and specifi cally 
the rule in Illinois Brick. A survey of the literature 

demandes et affaiblira l’effet dissuasif (p.  608- 
609). Quant à l’indemnisation, ils soutiennent que,  
même s’il n’a pas de droit d’action indépen dant, 
l’ache teur indirect sera néan moins «  indemnisé » 
grâce à la faculté de l’acheteur direct d’intenter 
une action, car ce dernier réper cutera sur le prix 
demandé à l’acheteur indirect les retombées éven-
tuelles d’une action antitrust contre l’auteur de la 
majoration (p. 605).

[53]  Peu après la publication de l’article de 
Landes et Posner, deux autres spécialistes du droit 
antitrust, Robert G. Harris et Lawrence A. Sullivan, 
ont exprimé l’opinion contraire (voir «  Passing 
On the Monopoly Overcharge : A Comprehensive 
Policy Analysis » (1979), 128 U. Pa. L. Rev. 269, 
p.  351-352). Selon Harris et Sullivan, l’acheteur 
direct hésitera à compromettre ses bonnes relations 
avec son fournisseur et sera donc plus enclin à 
refiler la note à ses clients à lui. Il ne serait donc  
pas un « agent efficace d’application » des dispo-
sitions antitrust; pour les besoins de l’effet dissua-
sif, mieux vaudrait reconnaître la qualité pour agir à 
l’acheteur indirect.

[54]  L’année suivante, Landes et Posner répli-
quaient directement à la thèse de Harris et Sullivan 
(voir « The Economics of Passing On : A Reply to 
Harris and Sullivan » (1980), 128 U. Pa. L. Rev. 
1274). En réponse à la thèse de leurs détracteurs, 
à savoir qu’un acheteur direct hésitera à intenter 
une action en justice afin de ne pas compromettre 
de bonnes relations commerciales, ils affirment 
que [traduction] « l’omission de l’acheteur direct 
d’intenter une action en justice sera récompensée. 
Le fournisseur doit verser quelque chose pour 
s’attacher l’acheteur direct et il s’agit en quelque 
sorte d’une indemnisation antitrust » (p. 1278). En 
d’autres termes, l’acheteur direct obtient pour sa 
participation au complot une gratification financière 
qui peut être transmise à l’acheteur indirect.

[55]  Depuis ce débat entre Landes et Posner, 
d’une part, et Harris et Sullivan, d’autre part, la 
question du droit d’action de l’acheteur indirect 
et, en particulier, la règle issue de l’arrêt Illinois 
Brick, continuent d’alimenter la discussion. Plus 
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reveals that most recently, however, there is a 
significant body of academic authority in favour of 
repealing the decision in Illinois Brick in order to 
best serve the objectives of the antitrust laws.

[56]  Some authors, including Gregory J. Werden 
and Marius Schwartz, joined Harris and Sullivan 
in their critique of Landes and Posner, stating spe-
cifically that the notion that indirect purchasers 
would see any of the benefits accruing to a direct 
purchaser as the result of an anticipated recovery 
was “quite implausible” (“Illinois Brick and the 
Deterrence of Antitrust Violations — An Economic 
Analysis” (1984), 35 Hastings L.J. 629, at p. 638-39).

[57]  The theory that direct purchasers may be 
unwilling to sue for fear of disrupting an important 
supplier relationship has also found favour among 
academics (see e.g. K. J. O’Connor, “Is the Illinois 
Brick Wall Crumbling?” (2001), 15:3 Antitrust 34, 
at p.  38 (noting that indirect purchasers are per-
haps more likely to sue than are direct purchasers 
because they do not risk severing a “direct busi-
ness relationship with the alleged violator”); A. 
Thimmesch, “Beyond Treble Damages: Hanover 
Shoe and Direct Purchaser Suits After Comes v. 
Microsoft Corp.” (2005), 90 Iowa L. Rev. 1649, 
at p. 1668 and fn. 127 (stating that in many situa-
tions the direct purchaser is in fact dependent upon 
the supplier and as such would be reticent to sue)). 
As recently as 2012, the same opinion has been 
expressed: “This is especially true if direct pur-
chasers are able to pass on any overcharges that 
result from antitrust violations to consumers. . . . 
[T]he Supreme Court [of the United States]’s all-
or-nothing ‘Indirect Purchaser Rule’ sweeps too 
broadly” (J. M. Glover, “The Structural Role of 
Private Enforcement Mechanisms in Public Law” 
(2012), 53 Wm. & Mary L. Rev. 1137, at p. 1187).

[58]  As to the objective of compensation, 
several authors have commented that the rule in 
Illinois Brick in fact runs contrary to the goal of 
compensation, with one author calling it “[t]he 

récemment, de nombreux auteurs ont cependant 
préconisé la neutralisation de l’arrêt afin de 
favoriser la réalisation des objectifs des disposi-
tions antitrust.

[56]  Certains, dont Gregory J. Werden et Marius 
Schwartz, se sont joints à Harris et Sullivan 
pour critiquer Landes et Posner. Ils qualifient 
d’[traduction] «  assez invraisemblable  » l’idée 
que l’acheteur indirect puisse bénéficier des retom-
bées pour l’acheteur direct d’un recouvrement anti-
cipé (« Illinois Brick and the Deterrence of Antitrust 
Violations — An Economic Analysis » (1984), 35 
Hastings L.J. 629, p. 638-639).

[57]  La thèse voulant qu’un acheteur direct 
hésite à poursuivre un fournisseur important par 
crainte de mettre en péril ses rapports avec lui a 
aussi ses tenants parmi les auteurs de doctrine 
(voir p. ex. K. J. O’Connor, « Is the Illinois Brick 
Wall Crumbling? » (2001), 15:3 Antitrust 34, p. 38  
(selon lequel l’acheteur indirect est peut-être plus 
susceptible d’intenter une poursuite que l’ache-
teur direct parce qu’il ne risque pas la rup ture de  
ses [traduction] «  liens d’affaires directs avec  
le présumé contrevenant »); A. Thimmesch, « Be-
yond Treble Damages : Hanover Shoe and Direct 
Pur chaser Suits After Comes v. Microsoft Corp. » 
(2005), 90 Iowa L. Rev. 1649, p. 1668 et note en  
bas de page 127 (selon lequel, dans bien des cas, 
l’acheteur direct est en situation de dépendance 
vis-à-vis du fournisseur et hésitera donc à le pour-
suivre)). Tout récemment, en 2012, on a avancé la  
même idée : [traduction] « Cela est particu lière-
ment vrai lorsque l’acheteur direct peut trans férer 
au consommateur toute somme payée en trop par  
suite d’une entorse à la concurrence. [.  .  .] [L]a  
règle par laquelle la Cour suprême [des États-Unis] 
refuse catégoriquement à “l’acheteur indirect le 
droit de poursuivre l’auteur” de la majoration a une 
portée excessive » (J. M. Glover, « The Structural 
Role of Private Enforcement Mechanisms in Public  
Law » (2012), 53 Wm. & Mary L. Rev. 1137, p. 1187).

[58]  En ce qui concerne l’objectif d’indem ni sa-
tion, plusieurs auteurs font observer que la règle 
issue de l’arrêt Illinois Brick va en fait à l’encontre 
de sa réalisation; l’un d’eux dit de cette décision 
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most far-reaching deviation from the com pen-
satory rationale” (C. C. Van Cott, “Standing at the  
Fringe: Antitrust Damages and the Fringe Pro-
ducer” (1983), 35 Stan. L. Rev. 763, at p.  775). 
Likewise, Andrew I. Gavil, an antitrust scholar, has 
stated that “providing compensation to all victims 
of unlawful conduct for the harms inflicted by the 
wrongdoer is a secondary but also essential goal of 
a comprehensive remedial system, one that Illinois 
Brick disserves in many common circumstances” 
(“Thinking Outside the Illinois Brick Box: A Pro-
posal for Reform” (2009), 76 Antitrust L.J. 167, at 
p. 170).

[59]  As can be seen from this overview, despite 
initial support from well-reputed antitrust schol-
ars, it cannot be said that the rule in Illinois Brick  
still finds favour in the academic literature.

 (4) Conclusion on the Offensive Use of Pass-
ing On

[60]  Although the passing-on defence is un-
available as a matter of restitution law, it does  
not follow that indirect purchasers should be fore-
closed from claiming losses passed on to them. In 
summary:

(1) The risks of multiple recovery and the con-
cerns of complexity and remoteness are 
insufficient bases for precluding indirect 
pur chasers from bringing actions against  
the defendants responsible for overcharges 
that may have been passed on to them.

(2) The deterrence function of the competition 
law in Canada is not likely to be impaired by 
indirect purchaser actions.

(3) While the passing-on defence is contrary to  
basic restitutionary principles, those same 
prin ciples are promoted by allowing pass-
ing on to be used offensively.

qu’elle est celle qui [traduction] «  s’écarte le 
plus de l’objectif d’indemnisation  » (C.  C. Van  
Cott, « Standing at the Fringe : Antitrust Damages 
and the Fringe Producer » (1983), 35 Stan. L. Rev. 
763, p.  775). Dans le même ordre d’idées, selon  
Andrew  I. Gavil, spécialiste en matière anti trust, 
[traduction] « indemniser toutes les victimes du  
comporte ment illégal pour les préjudices causés 
par le con trevenant constitue un objectif secon-
daire, mais aussi essentiel, d’un régime de répara-
tion complet, un objectif que l’arrêt Illinois Brick  
mécon naît dans bien des situations courantes  » 
(«  Thinking Outside the Illinois Brick Box : A  
Proposal for Reform » (2009), 76 Antitrust L.J. 167, 
p. 170).

[59]  Comme il appert de cet aperçu, malgré son 
appui initial par des auteurs de renom du domaine 
antitrust, la règle dégagée dans l’arrêt Illinois Brick 
ne remporte plus la faveur des juristes versés en la 
matière.

 (4) Conclusion sur l’allégation en demande du 
transfert de la perte

[60]  Malgré l’impossibilité d’invoquer le trans-
fert de la perte en défense à une action en restitu-
tion, l’acheteur indirect ne doit pas pour autant  
se voir empêcher de recouvrer la perte qui lui a été 
transférée. En bref, voici les éléments à retenir :

(1) Le risque de recouvrement multiple et les 
obstacles liés à la complexité de la preuve 
et au caractère indirect de la majoration ne 
constituent pas des considérations suffi-
santes pour priver l’acheteur indirect d’un 
recours contre l’auteur de la majoration dont 
le montant lui aurait été transféré.

(2) Le recours de l’acheteur indirect ne por-
tera vraisemblablement pas atteinte à l’effet  
dissuasif que sont censées avoir les dispo-
sitions canadiennes sur la concurrence.

(3) Même si invoquer le transfert de la perte 
en défense à une action va à l’encontre des 
principes fondamentaux de la restitution, 
permettre son allégation en demande est 
dans le droit fil de ces mêmes principes.
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(4) Although the rule in Illinois Brick remains 
good law at the federal level in the United 
States, its subsequent repeal at the state 
level in many jurisdictions and the report to 
Congress recommending its reversal dem-
onstrate that its rationale is under question.

(5) Despite some initial support, the recent doc-
trinal commentary favours overturning the 
rule in Illinois Brick.

For these reasons, I would not agree with Mi cro-
soft’s argument that this Court’s rejection of the  
passing-on defence in previous cases and af firmed 
here precludes indirect purchaser actions.

B. Certification of the Class Action

[61]  Having answered the threshold question 
and determined that indirect purchasers may use 
passing on offensively to bring an action, I turn to 
the question of whether the present action should 
be certified as a class action. Because the majority 
of the B.C.C.A. disposed of the appeal based on 
its finding that indirect purchaser actions were 
not available in Canada, it did not consider the cer-
tification requirements dealt with by Tysoe J. 
(causes of action under s. 4(1)(a) of the CPA) and 
Myers J. (balance of the certification requirements 
under s. 4(1)(b) to (e) of the CPA). It therefore re-
mains for this Court to review the certification 
analysis carried out by the two applications judges. 
Microsoft contests their findings as to only three 
of the certification requirements: (1) whether the 
pleadings disclose a cause of action; (2) whether  
the claims raise common issues; and (3) whether a 
class action is the preferable procedure.

 (1) The Requirements for Certification Under 
the British Columbia Class Proceedings Act

[62]  Section 4(1) of the CPA provides:

4 (1) The court must certify a proceeding as a class  
pro ceeding on an application under section 2  

(4) Bien que, aux États-Unis, la règle issue de 
l’arrêt Illinois Brick demeure valable au 
palier fédéral, son «  abrogation » dans de 
nombreux États et le rapport recomman-
dant au Congrès de l’infirmer remettent en 
question sa raison d’être.

(5) Malgré un certain appui initial, la doctrine 
récente penche en faveur de la suppression 
de la règle.

Pour ces motifs, je ne conviens pas avec Microsoft 
que le rejet par notre Cour dans des affaires anté-
rieures et en l’espèce du moyen de défense fondé 
sur le transfert de la perte fait obstacle au recours de 
l’acheteur indirect.

B. Certification du recours collectif

[61]  Après avoir tranché la question préli-
mi naire et conclu que l’acheteur indirect peut  
invo quer le transfert de la perte en demande, j’exa-
mine maintenant s’il y a lieu ou non de certifier 
l’action intentée en l’espèce à titre de recours 
collectif. Étant donné que les juges majoritai res  
de la C.A.C.-B. statuent que l’acheteur indirect ne 
peut pas légalement intenter d’action au Canada, ils 
ne se penchent pas sur les conditions de certifica-
tion examinées par le juge Tysoe (cause d’action  
exi gée à l’al. 4(1)(a) de la CPA) et par le juge Myers  
(les autres conditions prévues aux al. 4(1)(b) à (e)  
de la CPA). Il nous faut donc contrôler l’ana-
lyse des deux juges saisis des demandes en ce qui 
con cerne la certification. Microsoft ne con teste  
leurs con clusions qu’à l’égard de trois des condi-
tions : (1) les actes de procédure révèlent une cause 
d’action, (2)  les demandes soulèvent une ques-
tion commune et (3)  le recours collectif con stitue  
la meilleure procédure pour régler cette question.

 (1) Les conditions de certification selon la 
Class Proceedings Act de la Colombie-
Britannique

[62]  Le paragraphe 4(1) de la CPA dispose :

[traduction]

4 (1) Le tribunal saisi d’une demande visée à l’arti-
cle 2 ou 3 certifie une instance à titre de recours 
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or 3 if all of the following requirements are 
met:

 (a) the pleadings disclose a cause of action;

 (b) there is an identifiable class of 2 or more 
persons;

 (c) the claims of the class members raise com-
mon issues, whether or not those com mon 
issues predominate over issues affecting 
only individual members;

 (d) a class proceeding would be the preferable 
procedure for the fair and efficient res-
olution of the common issues;

 (e) there is a representative plaintiff who

 (i) would fairly and adequately represent 
the interests of the class,

 (ii) has produced a plan for the proceed-
ing that sets out a workable method of 
advancing the proceeding on behalf 
of the class and of notifying class 
members of the proceeding, and

 (iii) does not have, on the common issues, 
an interest that is in conflict with the 
interests of other class members.

 (2) Do the Pleadings Disclose a Cause of 
Action?

[63]  The first certification requirement requires 
that the pleadings disclose a cause of action. In 
Alberta v. Elder Advocates of Alberta Society, 2011 
SCC 24, [2011] 2 S.C.R. 261 (“Alberta Elders”), this  
Court explained that this requirement is as sessed  
on the same standard of proof that applies to a 
motion to dismiss, as set out in Hunt v. Carey Can-
ada Inc., [1990] 2 S.C.R. 959, at p. 980. That is, a 
plaintiff satisfies this requirement unless, assum-
ing all facts pleaded to be true, it is plain and obvious 
that the plaintiff’s claim cannot succeed (Alberta 
Elders, at para. 20; Hollick v. Toronto (City), 2001  
SCC 68, [2001] 3 S.C.R. 158, at para. 25).

[64]  Pro-Sys has alleged causes of action (1) 
under s. 36 of the Competition Act, (2) in tort 

col lectif lorsque les conditions suivantes sont 
réu nies :

 (a) les actes de procédure révèlent une cause 
d’action;

 (b) il existe un groupe identifiable de deux 
personnes ou plus;

 (c) les demandes des membres du groupe sou-
lèvent une question commune, que celle-ci  
l’emporte ou non sur les ques tions qui tou-
chent uniquement les membres indi viduels;

 (d) le recours collectif serait la meilleure pro-
cédure pour régler la question commune de 
manière juste et efficace;

 (e) un demandeur-représentant :

 (i) défendrait de manière juste et appro-
priée les intérêts du groupe,

 (ii) a présenté, pour le recours collectif,  
un plan qui établit une méthode pra-
ticable de faire progresser l’instance 
au nom du groupe et d’aviser les 
membres du groupe de l’existence du 
recours collectif,

 (iii) n’a pas de conflit d’intérêts avec 
d’autres membres du groupe en ce qui 
concerne les questions commu nes.

 (2) Les actes de procédure révèlent-ils une 
cause d’action?

[63]  La première condition de certification veut 
que les actes de procédure révèlent une cause 
d’action. Dans Alberta c. Elder Advocates of Al-
berta Society, 2011 CSC 24, [2011] 2 R.C.S. 261 
(« Alberta Elders  »), notre Cour explique que le 
respect de cette condition est apprécié au regard 
de la norme de preuve applicable à la requête en 
radiation selon l’arrêt Hunt c. Carey Canada Inc., 
[1990] 2 R.C.S. 959, p.  980. Le demandeur ne 
satisfait donc pas à la condition lorsque, à suppo-
ser que les faits invoqués soient vrais, la demande  
ne pourrait manifestement pas être accueillie 
(Alberta Elders, par. 20; Hollick c. Toronto (Ville), 
2001 CSC 68, [2001] 3 R.C.S. 158, par. 25).

[64]  Pro-Sys prétend avoir des causes d’action 
(1) suivant l’art. 36 de la Loi sur la concurrence, 
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for conspiracy and intentional interference with 
economic interests, and (3) in restitution for unjust 
enrichment, constructive trust and waiver of tort. 
For the reasons that follow, I would agree with 
Tysoe J. that the pleadings disclose causes of action 
that should not be struck out at this stage of the 
proceedings.

 (a) Section 36 of the Competition Act

[65]  Under s. 36 of the Competition Act, any per-
son who has suffered loss or damage as a result  
of conduct engaged in by any person contrary to 
Part VI of the Act may sue for and recover that loss 
or damage. Section 36 provides:

 36. (1) Any person who has suffered loss or damage as 
a result of

 (a) conduct that is contrary to any provision of  
Part VI . . .

.  .  .

may in any court of competent jurisdiction, sue for and 
recover from the person who engaged in the conduct 
or failed to comply with the order an amount equal 
to the loss or damage proved to have been suffered 
by him, together with any additional amount that the 
court may allow not exceeding the full cost to him of 
any investigation in connection with the matter and of 
proceedings under this section.

[66]  Part VI of the Competition Act is entitled 
“Offences in Relation to Competition”. The Part VI 
offences alleged in this appeal are (1) conspiracy, 
contrary to s. 45(1), and (2) false or misleading 
representations, contrary to s. 52(1). At the time of 
the hearing before Tysoe J., those provisions read  
as follows:

 45. (1) [Conspiracy] Every one who conspires, com-
bines, agrees or arranges with another person

 

(2)  en responsabilité délictuelle pour complot et  
atteinte intentionnelle aux intérêts financiers et  
(3) en restitution pour enrichissement sans cause,  
exis tence d’une fiducie par interprétation et renon-
ciation au recours délictuel. Pour les motifs qui sui-
vent, je conviens avec le juge Tysoe que les actes 
de procédure révèlent des causes d’action qu’on ne 
saurait radier à ce stade de l’instance.

 a) Article 36 de la Loi sur la concurrence

[65]  Selon l’art. 36 de la Loi sur la concurrence, 
toute personne qui a subi une perte ou des dom-
mages par suite d’un comportement contraire à la 
partie VI de la Loi peut réclamer et recouvrer une 
somme égale au montant de la perte ou des dom-
mages subis. Voici le libellé de l’art. 36 :

 36.  (1) Toute personne qui a subi une perte ou des 
dommages par suite :

 a) .  .  . d’un comportement allant à l’encontre d’une 
disposition de la partie VI;

.   .   .

peut, devant tout tribunal compétent, récla mer et 
recouvrer de la personne qui a eu un tel com portement ou 
n’a pas obtempéré à l’ordonnance une somme égale au 
montant de la perte ou des dommages qu’elle est reconnue 
avoir subis, ainsi que toute somme supplémentaire que 
le tribunal peut fixer et qui n’excède pas le coût total, 
pour elle, de toute enquête relativement à l’affaire et des 
procédures engagées en vertu du présent article.

[66]  La partie VI de la Loi sur la concurrence est 
intitulée « Infractions relatives à la concurrence ». 
Les infractions qu’elle crée et dont la perpétra-
tion est alléguée en l’espèce sont (1) le complot, au 
par. 45(1), et (2)  les indications fausses ou trom-
peuses, au par. 52(1). Voici quel était le libellé de 
ces dispositions lors de l’audience présidée par le 
juge Tysoe :

 45. (1) [Complot] Commet un acte criminel et encourt 
un emprisonnement maximal de cinq ans et une amende 
maximale de dix millions de dollars, ou l’une de ces 
peines, quiconque complote, se coalise ou conclut un 
accord ou arrangement avec une autre personne :
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 (a)  to limit unduly the facilities for transport ing, pro-
ducing, manufacturing, supplying, storing or dealing 
in any product,

 (b)  to prevent, limit or lessen, unduly, the man ufacture 
or production of a product or to enhance unreasonably 
the price thereof,

 (c)  to prevent or lessen, unduly, competition in the 
production, manufacture, purchase, barter, sale, stor-
age, rental, transportation or supply of a product, or in 
the price of insurance on persons or property, or

 (d)  to otherwise restrain or injure competition unduly,

is guilty of an indictable offence and liable to impris-
onment for a term not exceeding five years or to a fine 
not exceeding ten million dollars or to both.

 52.  (1)  [False or misleading representations] No 
person shall, for the purpose of promoting, directly or  
indirectly, the supply or use of a product or for the pur-
pose of promoting, directly or indirectly, any busi ness  
interest, by any means whatever, knowingly or reck-
lessly make a representation to the public that is false  
or misleading in a material respect.

[67]  The bulk of Microsoft’s objections to the 
cause of action under s. 36 of the Competition Act 
are tied to the theory that offensive passing on is  
not permitted. In view of my earlier finding that 
indirect purchaser actions are permitted, those 
arguments are no longer of consequence in this 
appeal.

[68]  However, Microsoft also argues that the  
s. 36 cause of action is not properly pleaded before 
this Court because it was not included in Pro-Sys’s 
statement of claim. It argues that any attempt to  
add it now would be barred by the two-year lim-
itation period contained in s. 36(4) of the Act. 
However, Donald J.A., dissenting in the B.C.C.A., 
found Microsoft’s contention to be a purely tech-
nical objection, and not one that would form a 
basis to dismiss the claim. I would agree. The Third 
Further Amended Statement of Claim alleges that 
the unlawful conduct was continu ing, a fact that 
must be accepted as being true for the purposes  
of this appeal. As a result, it cannot be said that the 
action was not filed in a timely manner.

 a)  soit pour limiter, indûment, les facilités de trans-
port, de production, de fabrication, de fourniture, 
d’emma  gasinage ou de négoce d’un produit quelcon-
que;

 b)  soit pour empêcher, limiter ou réduire, indû ment, 
la fabrication ou production d’un produit ou pour en 
élever déraisonnablement le prix;

 c)  soit pour empêcher ou réduire, indûment, la con-
currence dans la production, la fabrication, l’achat, le 
troc, la vente, l’entreposage, la location, le transport ou 
la fourniture du produit, ou dans le prix d’assurances sur  
les personnes ou les biens;

 d)  soit, de toute autre façon, pour restreindre, indû-
ment, la concurrence ou lui causer un préjudice  
indu.

 52.  (1)  [Indications fausses ou trompeuses] Nul 
ne peut, de quelque manière que ce soit, aux fins de  
promouvoir directement ou indirectement soit la four-
niture ou l’utilisation d’un produit, soit des intérêts 
commerciaux quelconques, donner au public, sciemment 
ou sans se soucier des conséquences, des indications 
fausses ou trompeuses sur un point important.

[67]  Microsoft conteste l’existence d’une cause 
d’action fondée sur l’art. 36 de la Loi sur la con-
currence et fait essentiellement valoir que le trans-
fert de la perte ne peut être allégué en demande. Vu 
ma conclusion que l’acheteur indirect peut ester en 
justice, cette prétention n’importe plus aux fins du 
pourvoi.

[68]  Toutefois, Microsoft soutient par ailleurs 
que la cause d’action fondée sur l’art. 36 est irré-
gulièrement plaidée devant notre Cour car elle ne 
figure pas dans la déclaration de Pro-Sys. Selon 
elle, le délai de prescription de deux ans imparti au 
par. 36(4) de la Loi fait obstacle à l’ajout de cette 
cause d’action. Or, le juge Donald de la C.A.C.-B., 
dissident, conclut qu’il s’agit d’une prétention 
d’ordre purement technique et qu’elle ne permet 
pas de rejeter la demande. Je suis d’accord. Selon 
la troisième déclaration modifiée, le comporte-
ment illégal se poursuivait, ce qui doit être tenu 
pour avéré aux fins du pourvoi. On ne saurait donc 
dire que l’action n’a pas été déposée dans le délai 
prescrit.
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[69]  Moreover, the Third Further Amended 
Statement of Claim states specifically that “[t]he  
plaintiffs plead and rely upon . . . . Part VI of the 
Competition Act” (para. 109, A.R., vol. II, at p. 48) 
and seeks damages accordingly. Although the 
Third Further Amended Statement of Claim does 
not expressly refer to s. 36, recovery for breaches 
under Part VI of the Competition Act may only  
be sought by private individuals through a claim 
under s. 36. I agree with Donald J.A. that “the 
parties put their minds to s. 36 at the certification 
hearing and so no surprise or prejudice can be 
complained of” (B.C.C.A., at para. 59). For these 
reasons, I would not accede to Microsoft’s argu-
ment that the claim should be barred by the 
limitation provision of the Competition Act.

[70]  Microsoft made other brief arguments ob-
jecting to the cause of action under s. 36. Before 
Tysoe J., it argued that the Competition Tribunal 
should have jurisdiction over the enforcement of the 
competition law. I agree that a number of provisions 
of the Competition Act assign jurisdiction to the 
Competition Tribunal rather than the courts. How-
ever, that is not the case with s. 36, which expressly 
provides that any person who suffered loss by virtue 
of a breach of Part VI of the Act may seek to recover 
that loss. The section expressly confers jurisdiction 
on the court to entertain such claims.

[71]  For all these reasons, it is not plain and 
obvious that a claim under s. 36 of the Competition 
Act would be unsuccessful. For the purposes of 
s. 4(1)(a) of the CPA, it cannot be said that the 
pleadings do not disclose a cause of action under  
s. 36 of the Competition Act.

 (b) Tort

[72]  Pro-Sys alleges that Microsoft combined 
with various parties to commit the economic torts 
of conspiracy (both predominant purpose con-
spiracy and unlawful means conspiracy) and un-
lawful interference with economic interests. A 

[69]  Par ailleurs, selon le libellé même de la  
troi sième déclaration modifiée, [traduction]  
« [l]es demandeurs invoquent [. . .] la partie VI de 
la Loi sur la concurrence » (par. 109, d.a., vol. II, 
p. 48) et réclament des dommages-intérêts en con-
séquence. Bien que le document ne renvoie pas 
expressément à l’art.  36, le recouvrement pour 
violation de la partie VI de la Loi sur la concur-
rence ne peut être demandé par une per sonne pri-
vée que sur le fondement de cette disposition. Je 
conviens avec le juge Donald que [traduction]  
« les parties ont considéré l’art. 36 lors de l’audi-
tion de la demande de certification, de sorte que 
nulle allégation de surprise ou de préjudice ne sau-
rait être retenue » (C.A.C.-B., par. 59). C’est pour-
quoi je ne fais pas droit à la prétention de Microsoft 
selon laquelle le délai de prescription imparti par la 
Loi sur la concurrence fait obstacle à la demande.

[70]  Microsoft invoque d’autres motifs suc-
cincts à l’encontre de la reconnaissance d’une 
cause d’action fondée sur l’art. 36. Devant le juge  
Tysoe, elle a fait valoir qu’il devait incomber au 
Tribunal de la concurrence de faire respecter le 
droit de la concurrence. Je conviens que certai-
nes dispositions de la Loi sur la concurrence confè-
rent compétence au Tribunal de la concurrence 
plutôt qu’à une cour de justice. Or, ce n’est pas le 
cas de l’art. 36, qui prévoit expressément que toute 
personne à qui une violation de la partie VI inflige 
une perte peut se pourvoir en recouvrement devant 
une cour de justice.

[71]  Pour tous ces motifs, il n’est pas mani feste 
qu’une demande fondée sur l’art.  36 de la Loi  
sur la concurrence ne serait pas accueillie. Pour 
l’appli cation de l’al. 4(1)(a) de la CPA, on ne saurait 
affirmer que les actes de procédure ne révèlent pas 
une cause d’action fondée sur l’art. 36 de la Loi sur 
la concurrence.

 b) Responsabilité délictuelle

[72]  Pro-Sys soutient que Microsoft s’est associée 
à diverses personnes pour commettre les délits civils 
financiers que sont le complot (tant celui qui vise 
principalement à causer un préjudice que celui qui 
prévoit l’emploi de moyens illégaux) et l’atteinte 
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conspiracy arises when two or more parties agree 
“to do an unlawful act, or to do a lawful act by un-
lawful means” (Mulcahy v. The Queen (1868), L.R. 
3 H.L. 306, at p.  317). Despite the fact that the 
tort of conspiracy traces its origins “to the Middle 
Ages, [it] is not now a well-settled tort in terms of 
its current utility or the scope of the remedy it af-
fords” (Golden Capital Securities Ltd. v. Holmes, 
2004 BCCA 565, 205 B.C.A.C. 54, at para. 42).

[73]  Nonetheless, in Canada, two types of ac-
tion able conspiracy remain available under tort 
law: predominant purpose conspiracy and unlaw-
ful means conspiracy. I first address the arguments 
related to predominant purpose conspiracy. I then 
turn to unlawful means conspiracy and unlaw-
ful interference with economic interests and deal 
with them together, as the arguments against these 
causes of action relate to the “unlawful means” re-
quire ment common to both torts.

 (i) Predominant Purpose Conspiracy

[74]  Predominant purpose conspiracy is made out 
where the predominant purpose of the defendant’s 
conduct is to cause injury to the plaintiff using either 
lawful or unlawful means, and the plaintiff does in 
fact suffer loss caused by the defendant’s conduct. 
Where lawful means are used, if their object is to 
injure the plaintiff, the lawful acts become unlawful 
(Canada Cement LaFarge Ltd. v. British Columbia 
Lightweight Aggregate Ltd., [1983] 1 S.C.R. 452, at 
pp. 471-72).

[75]  It is worth noting that in Cement LaFarge, 
Estey J. wrote that predominant purpose con-
spiracy is a “commercial anachronism” and that  
the approach to this tort should be to restrict its 
application:

 The tort of conspiracy to injure, even without the 
extension to include a conspiracy to perform unlawful 

illégale aux intérêts financiers. Il y a complot 
lorsqu’au moins deux personnes conviennent  
[tra duction] « d’accomplir un acte illégal ou un 
acte légal par des moyens illégaux » (Mulcahy c. 
The Queen (1868), L.R. 3 H.L. 306, p. 317). Même 
si l’existence du délit civil de complot remonte 
[traduction] « au Moyen Âge, [il] ne s’agit pas 
aujourd’hui d’un délit civil bien établi quant à  
son utilité actuelle ou à la portée de la réparation 
qu’il permet » (Golden Capital Securities Ltd. c.  
Holmes, 2004 BCCA 565, 205 B.C.A.C. 54, par. 42).

[73]  Il demeure que, au Canada, deux types de 
complot donnent ouverture à une action en droit 
de la responsabilité délictuelle : celui qui vise 
principalement à causer un préjudice et celui qui 
prévoit l’emploi de moyens illégaux. J’examine 
d’abord la thèse avancée relativement au com -
plot qui vise principalement à causer un préjudice.  
Je me penche ensuite sur le complot qui prévoit 
le recours à des moyens illégaux et sur l’atteinte 
illégale aux intérêts financiers, que j’examine de 
pair puisque les motifs de contestation de ces causes 
d’action touchent à l’exigence, commune aux deux 
délits civils, du recours à des « moyens illégaux ».

 (i) Complot visant principalement à causer un 
préjudice

[74]  L’existence du complot visant principalement 
à causer un préjudice est établie lorsque le com-
portement du défendeur vise principalement à causer 
un préjudice au demandeur par des moyens légaux 
ou illégaux, et que le demandeur subit effectivement 
un préjudice à cause de ce comportement. Lorsque 
des moyens légaux sont employés à la même fin, 
les actes deviennent illégaux (Ciments Canada 
LaFarge Ltée c. British  Columbia Lightweight 
Aggregate Ltd., [1983] 1 R.C.S. 452, p. 471-472).

[75]  Mentionnons que, dans Ciments LaFarge, 
le juge Estey opine que le complot visant prin-
cipalement à causer un préjudice constitue un 
« anachronisme commercial » et qu’il y aurait lieu 
d’en limiter l’application :

 Le délit civil de complot en vue de nuire, même s’il 
n’est pas étendu de manière à comprendre un com plot  
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acts where there is a constructive intent to injure, has 
been the target of much criticism throughout the com-
mon law world. It is indeed a commercial anachronism 
as so aptly illustrated by Lord Diplock in Lonrho, supra, 
at pp. 188-89. In fact, the action may have lost much of 
its usefulness in our commercial world, and survives in 
our law as an anomaly. Whether that be so or not, it is 
now too late in the day to uproot the tort of conspiracy  
to injure from the common law. No doubt the reaction of 
the courts in the future will be to restrict its application 
for the very reasons that some now advocate its demise. 
[p. 473]

Notwithstanding these observations, whether pre-
dominant purpose conspiracy should be re stricted  
so as not to apply to the facts of this case is not a 
matter that should be determined on an application 
to strike pleadings.

[76]  At para.  91 of its Third Further Amended 
Statement of Claim, in a section discussing both 
predominant purpose and unlawful means con-
spiracy, Pro-Sys states that “[t]he defendants were  
motivated to conspire” and then lists the de fen dants’  
three “predominant purposes and pre dom  inant con-
cerns”: (1) to harm the plaintiffs by requiring them  
to purchase Microsoft products rather than com-
petitors’ products; (2) to harm the plain tiffs by re-
quiring them to pay artificially high prices; and (3) 
to unlawfully increase their profits (A.R., vol. II, at 
p. 43).

[77]  Microsoft argues that the tort of predomi-
nant purpose conspiracy is not made out because  
Pro-Sys’s statement of claim fails to identify one 
true predominant purpose and instead lists sev-
eral “overlapping purpose[s]” (R.F., at para.  93). 
Mi crosoft submits that by pleading that it was 
“motivated solely by economic considerations” 
(para. 94), Pro-Sys in effect concedes that the pre-
dominant purpose of Microsoft’s alleged conduct 
could not have been to cause injury to the plaintiff 
as required under the law.

[78]  There is disagreement between the parties 
as to what the pleadings mean. Microsoft says  

en vue d’accomplir des actes illégaux lorsqu’il y a 
une intention implicite de causer un préjudice, a été la  
cible de nombreuses critiques partout dans le monde de 
la common law. Comme l’indique si bien lord Diplock 
dans l’arrêt Lonrho, précité, aux pp. 188 et 189, il s’agit 
réellement d’un anachronisme commercial. En fait, il  
est possible que dans le contexte commercial actuel cette 
action ait perdu en grande partie son utilité et qu’elle 
survive comme une anomalie dans notre droit. Quoi qu’il 
en soit, il est maintenant trop tard pour déraciner de la 
common law le délit civil de complot en vue de nuire. 
Sans aucun doute, les cours tenteront dans l’avenir, pour 
les mêmes motifs que certains invoquent actuellement 
à l’appui de sa suppression, de limiter l’application de  
ce délit civil. [p. 473]

Néanmoins, la question de savoir si ce délit civil 
devrait voir sa portée limitée de sorte que les faits 
de la présente espèce n’y soient pas assimilés ne 
doit pas être tranchée dans le cadre d’une demande 
de radiation.

[76]  Au paragraphe 91 de sa troisième déclara-
tion modifiée, sous une rubrique portant à la fois 
sur le complot qui vise principalement à causer un 
préjudice et celui qui prévoit l’emploi de moyens 
illégaux, Pro-Sys affirme que [traduction] « [l]es  
défenderesses entendaient comploter  », puis elle  
énu mère les trois « objectifs principaux » de celles- 
ci : (1)  causer un préjudice aux demandeurs en  
exi geant qu’ils achètent les produits de Microsoft 
plu tôt que ceux de concurrents, (2) causer un pré-
judice aux demandeurs en exigeant d’eux un prix 
majoré de façon artificielle et (3)  accroître illé-
galement leurs profits (d.a., vol. II, p. 43).

[77]  Microsoft soutient que le délit civil de com-
plot visant principalement à causer un préjudice 
n’est pas étayé, car la déclaration de Pro-Sys ne 
révèle pas un véritable objet principal, mais en 
énumère plutôt [traduction] «  plusieurs qui se 
chevauchent » (m.i., par. 93). À son avis, lorsque 
Pro-Sys allègue que Microsoft était «  motivée 
uniquement par des considérations d’ordre finan-
cier » (par. 94), elle admet en fait que l’objet prin-
cipal du comportement reproché ne pouvait être de 
lui causer un préjudice comme l’exige la loi.

[78]  Il y a désaccord entre les parties sur la portée 
des allégations de Pro-Sys. Microsoft affirme 
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that Pro-Sys failed to identify injury to the plain-
tiffs as the one true predominant purpose. Pro-
Sys argues that its pleadings state that Microsoft 
acted with the predominant purpose of injuring 
the class mem bers which resulted in, among  
other things, increased profits. While the pleadings 
could have been drafted with a more precise fo-
cus, I would hesitate on a pleadings application 
to rule definitively that the predominant purpose 
conspiracy pleading is so flawed that no cause of  
action is disclosed. At this stage, I cannot rule out 
Pro-Sys’s explanation that Microsoft’s primary 
intent was to injure the plaintiffs and that unlawfully 
increasing its profits was a result of that intention. 
For this reason, I cannot say it is plain and obvious 
that Pro-Sys’s claim in predominant purpose 
conspiracy cannot succeed.

[79]   Microsoft also argues that this claim should 
be struck to the extent it applies as between corpo-
rate affiliates because “[p]arent and wholly-owned 
subsidiary corporations always act in combination” 
(R.F., at para. 95). Pro-Sys says that “[t]his is not  
true as a matter of law” (appellants’ response fac tum, 
at para. 55). Both parties cite, among other cases, 
para. 19 of Smith v. National Money Mart Co. (2006),  
80 O.R. (3d) 81 (C.A.), leave to appeal refused, 
[2006] 1 S.C.R. xii, which says that “there can be 
a conspiracy between a parent and a subsidiary 
corporation”. In my view, this statement appears 
to leave open a cause of action in predominant 
purpose conspiracy even when the conspiracy is 
between affiliated corporations. Again, it would 
not be appropriate on a pleadings application to 
make a definitive ruling on this issue. In the cir-
cumstances, I cannot say it is plain and obvious 
that the predominant purpose conspiracy claim  
as it applies to an alleged conspiracy between a  
parent corporation and its subsidiaries should  
be struck at this phase of the proceedings.

qu’elles n’établissent pas que le véritable objet 
principal du complot était de causer un préjudice 
aux demandeurs. Pro-Sys fait valoir que, suivant 
ses allégations, les actes de Microsoft visaient 
principalement à causer un préjudice aux membres 
du groupe et qu’ils ont notamment eu pour effet 
d’accroître ses profits. Même si les actes de procé-
dure auraient pu être rédigés de manière plus pré-
cise et directe, j’hésite à statuer définitivement, sur 
demande de radiation, que l’allégation d’un com-
plot visant principalement à causer un préjudice est 
si lacunaire qu’aucune cause d’action n’est révélée. 
Pour l’heure, je ne peux écarter l’explication de 
Pro-Sys selon laquelle l’intention première de 
Microsoft était de causer un préjudice aux deman-
deurs et l’accroissement illégal de ses profits a 
résulté de cette intention. C’est pourquoi je ne sau-
rais dire qu’il ne peut manifestement pas être fait 
droit à l’allégation de Pro-Sys selon laquelle il 
y a eu complot visant principalement à causer un 
préjudice.

[79]  Microsoft ajoute que l’allégation doit être 
radiée dans la mesure où elle vise des sociétés 
liées, car [traduction] « [s]ociétés mères et filiales 
à 100 p. 100 agissent toujours de concert » (m.i., 
par. 95). Pro-Sys rétorque que [traduction] « [l]a  
prétention est infondée en droit  » (mémoire en 
réponse des appelants, par. 55). Les deux invoquent 
entre autres le par. 19 de l’arrêt Smith c. National 
Money Mart Co. (2006), 80 O.R. (3d) 81 (C.A.), 
autorisation d’appel refusée, [2006] 1 R.C.S. xii, 
où la Cour d’appel dit [traduction] « qu’il peut y 
avoir complot entre une société mère et une filiale ». 
À mon sens, cet énoncé paraît permettre que le 
complot visant principalement à causer un préjudice 
puisse constituer une cause d’action même lorsque 
le complot serait le fait de sociétés liées. Là encore, 
il ne convient pas de statuer définitivement sur ce 
point au stade de la demande de radiation. Dans les 
circonstances, je ne peux conclure que l’allégation 
de complot entre une société mère et sa filiale 
visant principalement à causer un préjudice doit 
manifestement être radiée à ce stade de l’instance.
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 (ii) Unlawful Means Conspiracy and Intentional 
Interference With Economic Interests

[80]  The second type of conspiracy, called “un-
lawful means conspiracy”, requires no predom inant 
purpose but requires that the unlawful conduct in 
question be directed toward the plaintiff, that the 
defendant should know that injury to the plaintiff 
is likely to result, and that the injury to the plaintiff 
does in fact occur (Cement LaFarge, at pp. 471-72).

[81]  The tort of intentional interference with eco-
nomic interests aims to provide a remedy to victims 
of intentional commercial wrongdoing (Correia v. 
Canac Kitchens, 2008 ONCA 506, 91 O.R. (3d) 353, 
at para. 98; OBG Ltd. v. Allan, [2007] UKHL 21,  
[2008] 1 A.C. 1). The three essential elements of 
this tort are (1) the defendant intended to injure the 
plaintiff’s economic interests; (2) the interference 
was by illegal or unlawful means; and (3) the plain-
tiff suffered economic loss or harm as a result (see 
P. H. Osborne, The Law of Torts (4th ed. 2011), at 
p. 336).

[82]  Microsoft argues that the claims for unlawful 
means conspiracy and intentional interference with 
economic interests should be struck because their 
common element requiring the use of “unlawful 
means” cannot be established.

[83]  These alleged causes of action must be 
dealt with summarily as the proper approach to 
the unlawful means requirement common to both 
torts is presently under reserve in this Court in 
Bram Enterprises Ltd. v. A.I. Enterprises Ltd., 2012 
NBCA 33, 387 N.B.R. (2d) 215, leave to appeal 
granted, [2012] 3 S.C.R. v. Suffice it to say that at 
this point it is not plain and obvious that there is  
no cause of action in unlawful means conspiracy or 
in intentional interference with economic interests.  
I would therefore not strike these claims. Depend-
ing on the decision of this Court in Bram, it will  

 (ii) Complot prévoyant le recours à des moyens 
illégaux et atteinte intentionnelle aux 
intérêts financiers

[80]  Pour le deuxième type de complot — celui 
« qui prévoit le recours à des moyens illégaux » 
—, point n’est besoin d’objet principal; il faut 
seulement que le comportement illégal soit dirigé 
contre le demandeur, que le défendeur doive savoir 
que le demandeur en subira vraisemblablement un 
préjudice et que le demandeur subisse effectivement 
un préjudice (Ciments LaFarge, p. 471-472).

[81]  La raison d’être du délit civil d’atteinte 
intentionnelle aux intérêts financiers est l’indem-
nisation des victimes de pratiques commerciales 
délibérément préjudiciables (Correia c. Canac 
Kitchens, 2008 ONCA 506, 91 O.R. (3d) 353, 
par.  98; OBG Ltd. c. Allan, [2007] UKHL 21, 
[2008] 1 A.C. 1). Les trois éléments essentiels de 
ce délit civil sont (1)  l’intention du défendeur de 
porter atteinte aux intérêts financiers du deman-
deur, (2) le recours à des moyens illégaux et (3) le 
préjudice consécutif subi par le demandeur (voir 
P.  H.  Osborne, The Law of Torts (4e  éd. 2011), 
p. 336).

[82]  Microsoft fait valoir que les allégations de 
complot prévoyant le recours à des moyens illégaux 
et d’atteinte intentionnelle aux intérêts financiers 
doivent être radiées vu l’impossibilité d’établir 
l’élément qui leur est commun, soit le recours à des 
« moyens illégaux ».

[83]  Ces causes d’action alléguées doivent être 
examinées sommairement car, dans le dossier 
Bram Enterprises Ltd. c. A.I. Enterprises Ltd., 
2012 NBCA 33, 387 R.N.-B. (2e) 215, autorisation 
d’appel accordée, [2012] 3 R.C.S. v, actuellement 
en délibéré, notre Cour ne s’est pas encore pro-
noncée sur l’approche qui s’impose à l’égard de 
cet élément commun aux deux délits civils. Il suffit 
de constater que, pour l’heure, l’inexistence d’une 
cause d’action fondée sur le complot prévoyant 
le recours à des moyens illégaux ou sur l’atteinte 
intentionnelle aux intérêts financiers n’est pas 
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be open to Microsoft to raise the matter in the 
B.C.S.C. should it consider it advisable to do so.

 (c) Restitution

[84]  Pro-Sys makes restitutionary claims alleging 
causes of action in unjust enrichment, constructive 
trust and waiver of tort.

 (i) Unjust Enrichment

[85]  The well-known elements required to es tab-
lish an unjust enrichment are (1) an enrich ment of 
the defendant; (2) a corresponding deprivation of  
the plaintiff; and (3) an absence of juristic reason 
(such as a contract) for the enrichment (see Alberta 
Elders, at para. 82; Garland v. Consumers’ Gas Co., 
2004 SCC 25, [2004] 1 S.C.R. 629, at para.  30; 
Rathwell v. Rathwell, [1978] 2 S.C.R. 436, at 
p.  455; Pettkus v. Becker, [1980] 2 S.C.R. 834). 
Pro-Sys says that Microsoft was unjustly enriched 
by the overcharge to its direct purchasers that was 
passed through the chain of distribution to the class 
members.

[86]  Microsoft argues that any enrichment it 
received came from the direct purchasers, and not  
from the class members, and that this lack of a 
direct connection between it and the class mem-
bers forecloses the claim of unjust enrichment. 
Additionally, it says that the contracts between 
Microsoft and the direct purchasers and the 
contracts between the direct purchasers and the 
indirect purchasers (the existence of which are 
undisputed) constitute a juristic reason for the en-
richment.

[87]  In support of its first argument, Microsoft 
cites Peel (Regional Municipality) v. Canada, 
[1992] 3 S.C.R. 762. In Peel, McLachlin J. (as 
she then was) held, at p. 797, that “[t]he cases in 
which claims for unjust enrichment have been 
made out generally deal with benefits conferred 

manifeste. Je suis donc d’avis de ne pas radier les 
allégations. Selon l’issue du pourvoi dans Bram, 
Microsoft pourra demander à la Cour suprême de  
la Colombie-Britannique de statuer sur ce point si 
elle le juge opportun.

 c) Restitution

[84]  Pro-Sys demande restitution sur le fonde-
ment de l’enrichissement sans cause, de la fiducie 
par interprétation et de la renonciation au recours 
délictuel.

 (i) Enrichissement sans cause

[85]  Les éléments qui doivent être réunis pour 
qu’il y ait enrichissement sans cause sont bien 
connus : (1)  l’enrichissement du défendeur, (2)   
l’appauvrissement corrélatif du demandeur et (3)   
l’absence d’une cause juridique de cet enrichis-
sement (p.  ex., un contrat) (voir Alberta Elders, 
par.  82; Garland c. Consumers’ Gas Co., 2004 
CSC 25, [2004] 1 R.C.S. 629, par.  30; Rathwell 
c. Rathwell, [1978] 2 R.C.S. 436, p. 455; Pettkus 
c. Becker, [1980] 2 R.C.S. 834). Selon Pro-
Sys, Microsoft s’est injustement enrichie par la 
majoration du prix exigé de ses acheteurs directs, 
lesquels ont transféré cette majoration aux mem-
bres du groupe situés en aval dans la chaîne de 
distribution.

[86]  Microsoft prétend que l’enrichissement, s’il 
en est, provient des acheteurs directs, et non des 
membres du groupe, et que son absence de lien 
direct avec ces derniers scelle le sort de l’alléga-
tion d’enrichissement sans cause. Elle ajoute que 
les contrats qu’elle a conclus avec les acheteurs 
directs et ceux intervenus entre les acheteurs directs 
et les acheteurs indirects (dont l’existence n’est 
pas contestée) constituent la cause juridique de 
l’enrichissement.

[87]  À l’appui de sa première prétention, Mi-
cro  soft invoque l’arrêt Peel (Municipalité régio -
nale) c. Canada, [1992] 3 R.C.S. 762, où la  
juge McLachlin (maintenant Juge en chef) con-
clut à la p. 797 que « [l]es affaires dans lesquelles  
l’enri chissement sans cause a été établi concernent 
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directly and specifically on the defendant”. A claim 
in unjust enrichment must be based on “more 
than an incidental blow-by. A secondary collateral 
benefit will not suffice. To permit recovery for 
incidental collateral benefits would be to admit of 
the possibility that a plaintiff could recover twice 
— once from the person who is the immediate ben-
eficiary of the payment or benefit . . . , and again 
from the person who reaped an incidental benefit” 
(Peel, at p.  797). The words of Peel themselves 
would appear to foreclose the possibility of an in-
direct relationship between plaintiff and defendant. 
However, this does not resolve the issue. First, it 
is not apparent that the benefit to Microsoft is an 
“incidental blow-by” or “collateral benefit”. Sec-
ond, Pro-Sys relies on Alberta Elders, which it says  
stands for the proposition that an unjust enrich-
ment may be possible where the benefit was indirect 
and was passed on by a third party. At this stage, I 
cannot conclude that it is plain and obvious that a 
claim in unjust enrichment will be made out only 
where the relationship between the plaintiff and the 
defendant is direct.

[88]   With regard to Microsoft’s juristic reason 
justification, Pro-Sys pleads that these contracts 
are “illegal and void” because they constitute a re-
straint of trade at common law, they violate U.S. 
antitrust law, they are prohibited by Microsoft’s 
own corporate policies and they violate Part VI of 
the Competition Act. It submits that the contracts 
cannot therefore constitute a juristic reason for the 
enrichment. The question of whether the contracts 
are illegal and void should not be resolved at this 
stage of the proceedings. These are questions that 
must be left to the trial judge.

[89]  I am thus unable to find that it is plain and 
obvious that the claim in unjust enrichment cannot 
succeed.

 (ii) Constructive Trust

[90]  As a remedy for the alleged unjust enrich-
ment, Pro-Sys submits that an amount equal to the 

généralement des avantages conférés directement 
et expressément au défendeur ». Pour fonder l’allé-
gation d’enrichissement sans cause, l’avantage 
conféré ne doit pas revêtir qu’un « caractère pure-
ment incident. Un avantage secondaire et acces-
soire ne suffit pas. En effet, permettre qu’il y ait 
recou vrement à l’égard d’avantages accessoires et  
inci dents reviendrait à admettre la possibilité d’un 
double recouvrement par le demandeur — d’abord, 
de la personne qui bénéficie immédiatement du 
paiement ou de l’avantage [.  .  .] et ensuite, de la 
personne qui en a tiré un avantage incident » (Peel, 
p. 797). Les mots employés dans cet arrêt paraissent 
écarter en eux-mêmes la possibilité d’un lien indirect 
entre le demandeur et le défendeur, mais la question 
n’est pas résolue pour autant. Premièrement, il n’est 
pas évident que l’avantage obtenu par Microsoft 
revêt un caractère « purement incident » ou qu’il 
est « accessoire ». Deuxièmement, Pro-Sys invoque 
l’arrêt Alberta Elders, selon lequel il peut y avoir 
enrichissement sans cause lorsque l’avantage 
conféré est indirect et qu’il a été transféré par un  
tiers. À ce stade, je ne peux conclure qu’il est mani-
feste que l’enrichissement sans cause ne sera  
établi que si le lien entre le demandeur et le défen-
deur est direct.

[88]  En ce qui concerne la prétendue cause juri-
dique de l’enrichissement de Microsoft, Pro-Sys fait 
valoir que les contrats en cause sont [traduction] 
« illégaux et nuls » en ce qu’ils portent atteinte à la 
liberté du commerce en common law, ils enfreignent 
les dispositions américaines antitrust, ils vont à 
l’encontre des politiques d’entreprise de Microsoft 
et ils contreviennent à la partie VI de la Loi sur la 
concurrence. Elle soutient qu’il ne s’agit donc pas 
d’une cause juridique de l’enrichissement. Il n’y a 
pas lieu, à ce stade de l’instance, de statuer sur la 
légalité et la validité des contrats. Il appartiendra au 
juge du procès de le faire.

[89]  Je ne saurais donc conclure qu’il ne peut 
manifestement pas être fait droit à l’allégation 
d’enrichissement sans cause.

 (ii) Fiducie par interprétation

[90]  Pro-Sys soutient qu’en guise de réparation 
de l’enrichissement sans cause allégué, Microsoft 
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overcharge from the sales of Microsoft operating 
systems and Microsoft applications software in 
British Columbia should be held by Microsoft in 
trust for the class members. In other words, Pro- 
Sys is asking that Microsoft be constituted a cons-
tructive trustee in favour of Pro-Sys.

[91]  Kerr v. Baranow, 2011 SCC 10, [2011] 1 
S.C.R. 269, is the relevant controlling authority 
on constructive trusts. In Kerr, Justice Cromwell 
explains that in order to find that a construc tive 
trust is made out, the plaintiff must be able to 
point to a link or causal connection between his 
or her contribution and the acquisition of specific 
property:

. . . the constructive trust is a broad and flexible equi-
table tool used to determine beneficial entitlement to 
prop erty (Pettkus, at pp. 843-44 and 847-48). Where the  
plaintiff can demonstrate a link or causal connection 
between his or her contributions and the acquisition, 
preservation, maintenance or improvement of the dis-
puted property, a share of the property proportionate 
to the unjust enrich ment can be impressed with a con-
structive trust in his or her favour (Pettkus, at pp. 852-53; 
Sorochan, at p. 50). [para. 50]

[92]  In the present case, there is no referential 
property; Pro-Sys makes a purely monetary claim. 
Constructive trusts are designed to “determine ben-
eficial entitlement to property” when “a monetary 
award is inappropriate or insufficient” (Kerr, at 
para. 50). As Pro-Sys’s claim neither explains why 
a monetary award is inappropriate or insufficient 
nor shows a link to specific property, the claim 
does not satisfy the conditions necessary to ground 
a constructive trust. On the pleadings, it is plain 
and obvious that Pro-Sys’s claim that an amount 
equal to the overcharge from the sale of Microsoft 
operating systems and Microsoft applications 
software in British Columbia should be held by 
Microsoft in trust for the class members cannot 
succeed. The pleadings based on constructive trust 
must be struck.

devrait détenir en fiducie pour le compte des mem-
bres du groupe une somme égale au montant de la 
majoration du prix de ses systèmes d’exploitation et 
de ses logiciels d’application vendus en Colombie-
Britannique. En d’autres termes, elle demande que  
Microsoft soit constituée fiduciaire par interpré-
tation à son bénéfice.

[91]  L’arrêt Kerr c. Baranow, 2011 CSC 10, 
[2011] 1 R.C.S. 269, est décisif en matière de 
fiducies par interprétation. Le juge Cromwell y 
explique que pour faire la preuve d’une fiducie par 
interprétation, le demandeur doit pouvoir établir un 
lien ou un rapport de causalité entre sa contribution 
et l’acquisition du bien en cause :

.  .  . la fiducie [par interprétation] est un outil général, 
souple et juste qui permet de déterminer le droit de 
propriété véritable (Pettkus, p. 843-844 et 847-848). Si 
le demandeur peut établir un lien ou un rapport de causa-
lité entre ses contributions et l’acquisition, la conserva-
tion, l’entretien ou l’amélioration du bien en cause, une 
part proportionnelle à l’enrichissement sans cause peut 
faire l’objet d’une fiducie [par interprétation] en sa faveur 
(Pettkus, p. 852-853; Sorochan, p. 50). [par. 50]

[92]  Nul bien n’est en cause en l’espèce; Pro- 
Sys réclame seulement une réparation pécuniaire. 
La fiducie par interprétation sert à « déterminer le 
droit de propriété véritable » lorsqu’« une réparation 
pécu niaire est inappropriée ou insuffisante » (Kerr, 
par.  50). Étant donné que Pro-Sys n’indique pas 
en quoi une réparation pécuniaire serait inappro-
priée ou insuffisante, et qu’elle n’établit pas de lien  
avec un bien en particulier, l’allégation ne satisfait 
pas aux conditions d’imposition d’une fiducie par 
interprétation. Au vu des actes de procédure, il  
est manifeste qu’on ne saurait faire droit à l’alléga-
tion de Pro-Sys selon laquelle Microsoft devrait 
conserver en fiducie pour le compte des membres 
du groupe une somme égale au montant de la 
majoration du prix de ses systèmes d’exploitation et 
de ses logiciels d’application vendus en Colombie-
Britannique. Les éléments des actes de procédure 
qui concernent l’existence d’une fiducie par inter-
prétation doivent être radiés.
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 (iii) Waiver of Tort

[93]   As an alternative to the causes of action in 
tort, Pro-Sys waives the tort and seeks to recover 
the unjust enrichment accruing to Microsoft. Waiver  
of tort occurs when the plaintiff gives up the right 
to sue in tort and elects instead to base its claim in 
restitution, “thereby seeking to recoup the bene-
fits that the defendant has derived from the tor-
tious conduct” (Maddaugh and McCamus (2013),  
at p.  24-1). Causes of action in tort and restitu-
tion are not mutually exclusive, but rather pro vide 
alternative remedies that may be pursued con cur-
rently (United Australia, Ltd. v. Barclays Bank, 
Ltd., [1941] A.C. 1 (H.L.), at p. 18). Waiver of tort  
is based on the theory that “in certain situa  tions, 
where a tort has been committed, it may be to the  
plaintiff’s advantage to seek recovery of an unjust  
enrichment accruing to the defendant rather than  
normal tort damages” (Maddaugh and McCamus, 
at pp. 24-1 and 24-2). An action in waiver of tort 
is considered by some to offer the plaintiff an ad-
vantage in that it may relieve them of the need to 
prove loss in tort, or in fact at all (Maddaugh and 
McCamus, at p. 24-4).

[94]  Microsoft advances two arguments as to 
why this claim should be struck. First, it states that 
Pro-Sys has pleaded waiver of tort as a remedy and 
not a cause of action, and therefore proof of loss is 
an essential element. Second, if indeed waiver of 
tort is pleaded as a cause of action, the underlying 
tort must therefore be established, including the 
element of loss. In my view, neither argument pro-
vides a sufficient basis upon which to find that a 
claim in waiver of tort would plainly and obviously 
be unsuccessful.

[95]  In Serhan (Trustee of) v. Johnson & Johnson 
(2006), 85 O.R. (3d) 665 (S.C.J. (Div. Ct.)), Epstein 
J. (as she then was) performed an extensive review 

 (iii) Renonciation au recours délictuel

[93]  Subsidiairement à une cause d’action en res-
ponsabilité délictuelle, Pro-Sys invoque la renon-
ciation au recours délictuel et demande à recou vrer 
une somme égale à l’enrichissement sans cause 
obtenu par Microsoft. Il y a renonciation au recours 
délictuel lorsque le demandeur renonce à son droit 
d’intenter une action en responsabilité délic tuelle 
et choisit plutôt de se pourvoir en restitution et 
[traduction] « de recouvrer ainsi le bénéfice que 
le défendeur a tiré de la conduite délictueuse  » 
(Maddaugh et McCamus (2013), p.  24-1). Les  
causes d’action en responsabilité délictu elle et en 
restitution ne s’excluent pas mutuelle ment, mais  
offrent plutôt des mesures de réparation qui peu vent 
être réclamées simultanément (United Austra lia, 
 Ltd. c. Barclays Bank, Ltd., [1941] A.C. 1 (H.L.), p. 18).  
La renonciation au recours délictuel a pour pré-
misse que, [traduction] « dans certains cas de délit  
civil, le demandeur peut avoir avan tage à recou vrer 
l’enrichissement sans cause obtenu par le défen-
deur plutôt qu’à obtenir des dommages-intérêts  
dans le cadre d’une action en responsabi lité délic-
tuelle » (Maddaugh et McCamus, p. 24-1 et 24-2).  
D’aucuns considèrent que l’action fondée sur la  
renonciation au recours délictuel confère un avan-
tage au demandeur en ce qu’elle peut le dis pen-
ser de prouver la perte au regard des règles de la 
responsabilité délictuelle ou même de quelque 
manière (Maddaugh et McCamus, p. 24-4).

[94]  Microsoft fait valoir deux motifs de radier 
cette allégation. Premièrement, Pro-Sys invoque 
la renonciation au recours délictuel dans une opti-
que de réparation, et non à titre de cause d’action, 
de sorte que la preuve de la perte est essentielle. 
Deuxièmement, si la renonciation au recours délic-
tuel est effectivement invoquée comme cause 
d’action, il faut donc établir le délit civil sous-
jacent, y compris la perte. À mon avis, aucun des 
deux motifs avancés ne permet de conclure que 
la demande fondée sur la renonciation au recours 
délictuel ne peut manifestement pas être accueillie.

[95]  Dans Serhan (Trustee of) c. Johnson & 
Johnson (2006), 85 O.R. (3d) 665 (C.S.J. (C. div.)), 
la juge Epstein (maintenant juge de la Cour d’appel 
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of the doctrine of waiver of tort. Her analysis found 
numerous authorities accepting the viability of 
waiver of tort as its own cause of action intended 
to disgorge a defendant’s unjust enrichment gained  
through wrongdoing, as opposed to merely a rem-
edy for unjust enrichment. These authorities dif-
fered, however, as to the question of whether the 
underlying tort needed to be established in order  
to sustain the action in waiver of tort.

[96]  The U.S. and U.K. jurisprudence as well as  
the academic texts on the subject have largely re-
jected the requirement that the underlying tort  
must be established in order for a claim in waiver  
of tort to succeed (see Serhan, at paras.  51-68, 
citing Maddaugh and McCamus (2005), at p. 24-20; 
J. Beatson, The Use and Abuse of Unjust Enrich-
ment: Essays on the Law of Restitution (1991);  
D. Friedmann, “Restitution for Wrongs: The Basis  
of Liability”, in W. R. Cornish, et al., eds., Restitu-
tion: Past, Present and Future: Essays in Honour  
of Gareth Jones (1998), 133; National Trust Co. 
v. Gleason, 77 N.Y. 400 (1879); Federal Sugar 
Refining Co. v. United States Sugar Equal ization 
Board, Inc., 268 F. 575 (S.D.N.Y. 1920); Mahesan 
v. Malaysia Government Officers’ Co-operative 
Housing Society Ltd., [1979] A.C. 374 (P.C.); Uni-
verse Tankships Inc. of Monrovia v. International 
Transport Workers Federation, [1983] A.C. 366 
(H.L.)). Another line of cases would find a cause  
of action in waiver of tort to be unavailable unless 
it can be established that the defendant has commit-
ted the underlying tort giving rise to the cause of  
action (see United Australia, at p.  18; Zidaric v. 
Toshiba of Canada Ltd. (2000), 5 C.C.L.T. (3d) 61 
(Ont. S.C.J.), at para. 14; Reid v. Ford Motor Co., 
2006 BCSC 712 (CanLII)). At least one of these 
cases (Reid) suggests that a reluctance to eliminate 
the requirement of prov ing loss as an element of the 
cause of action is part of the reason for requiring the 
establishment of the underlying tort (para. 17).

de l’Ontario) examine minutieusement la notion 
de renonciation au recours délictuel. Elle constate 
que de nombreux auteurs reconnaissent sa validité 
comme cause d’action pour la restitution par le 
défendeur de l’enrichissement sans cause obtenu par 
des moyens répréhensibles, et non seulement pour 
la réparation de cet enrichissement sans cause. Ces 
auteurs diffèrent cependant d’avis quant à savoir  
si le délit civil sous-jacent doit être prouvé ou non  
pour les besoins de l’action fondée sur la renon-
ciation au recours délictuel.

[96]  Les tribunaux américains et britanniques, 
ainsi que les auteurs de doctrine en la matière, 
écartent pour la plupart l’obligation du deman-
deur d’établir le délit civil sous-jacent pour qu’il 
puisse avoir gain de cause sur le fondement de la 
renonciation au recours délictuel (voir Serhan, 
par. 51-68, citant Maddaugh et McCamus (2005),  
p.  24-20; J.  Beatson, The Use and Abuse of Un-
just Enrichment : Essays on the Law of Restitu tion 
(1991); D. Friedmann, « Restitution for Wrongs :  
The Basis of Liability  », dans W.  R.  Cornish et  
autres, dir., Restitution : Past, Present and Future :  
Essays in Honour of Gareth Jones (1998), 133; 
National Trust Co. c. Gleason, 77 N.Y. 400 (1879); 
Federal Sugar Refining Co. c. United States Sugar 
Equalization Board, Inc., 268 F. 575 (S.D.N.Y. 
1920); Mahesan c. Malaysia Government Officers’ 
Co-operative Housing Society Ltd., [1979] A.C. 
374 (P.C.); Universe Tankships Inc. of Monrovia c.  
International Transport Workers Federation, [1983] 
A.C. 366 (H.L.)). Selon un autre courant juris-
prudentiel, il ne peut y avoir de cause d’action fon-
dée sur la renonciation au recours délictuel que 
s’il est établi que le défendeur a commis le délit 
civil y donnant ouverture (voir United Australia, 
p. 18; Zidaric c. Toshiba of Canada Ltd. (2000), 5 
C.C.L.T. (3d) 61 (C.S.J. Ont.), par. 14; Reid c. Ford 
Motor Co., 2006 BCSC 712 (CanLII)). Dans au 
moins une de ces affaires (Reid), le tribunal laisse 
entendre que la réticence à écarter l’obligation de  
prouver la perte comme élément de la cause d’action  
explique en partie qu’il faille prouver le délit civil 
sous-jacent (par. 17).
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[97]  Epstein J. ultimately concluded that, given 
this contradictory law, “[c]learly, it cannot be said 
that an action based on waiver of tort is sure to fail” 
and that the questions “about the consequences 
of identifying waiver of tort as an indepen dent 
cause of action in circumstances such as exist 
here, involv[e] matters of policy that should not 
be determined at the pleadings stage” (Serhan, at 
para. 68). I agree. In my view, this appeal is not  
the proper place to resolve the details of the law  
of waiver of tort, nor the particular circumstances  
in which it can be pleaded. I cannot say that it is 
plain and obvious that a cause of action in waiver  
of tort would not succeed.

 (3) The Remaining Certification Requirements

[98]  The causes of action under s. 36 of the Com-
petition Act, in tort and in restitution (except for 
constructive trust) have met the first certification 
requirement that the pleadings disclose a cause 
of action. I now turn to Microsoft’s argument that 
the claims should nevertheless be rejected because 
they do not meet two of the remaining certification 
requirements: that the claims of the class mem bers 
raise common issues and that a class action is the 
preferable procedure in this case.

 (a) Standard of Proof

[99]  The starting point in determining the 
standard of proof to be applied to the remaining 
certifi cation requirements is the standard artic-
ulated in this Court’s seminal decision in Hol-
lick. In that case, McLachlin C.J. succinctly set 
out the standard: “. . . the class representative must  
show some basis in fact for each of the certifi-
cation require ments set out in . . . the Act, other than  
the requirement that the pleadings disclose a 

[97]  La juge Epstein conclut au final que, vu  
l’état contradictoire du droit, [traduction] « [o]n  
ne saurait affirmer, de toute évidence, que le 
demandeur qui fonde son action sur la renon cia tion  
au recours délictuel sera assurément débouté »; elle  
ajoute que le débat «  sur les conséquences de la 
recon naissance de la renonciation au recours délic-
tuel comme cause d’action indépendante dans des 
circonstances comme celles de l’espèce fait inter-
venir des principes sur lesquels il ne convient pas  
de prononcer à l’étape de l’examen des allé ga tions »  
(Serhan, par. 68). Je suis d’accord. À mon avis, il  
ne convient pas de statuer plus avant, dans le cadre 
du pourvoi, sur le droit applicable en matière de 
renonciation au recours délictuel, ni sur le contexte 
particulier dans lequel on peut invo quer celle-ci. Je 
ne peux affirmer que le deman deur qui fonde son 
action sur la renonciation au recours délictuel sera 
manifestement débouté.

 (3) Les autres conditions présidant à la certi-
fication

[98]  Les causes d’action que confère l’art.  36 
de la Loi sur la concurrence, en responsabilité 
délictuelle et en restitution (sauf sur le fondement de 
la fiducie par interprétation) remplissent la première 
condition de certification voulant que les actes 
de procédure révèlent une cause d’action. Je me 
penche maintenant sur la prétention de Microsoft 
selon laquelle les demandes des membres du groupe 
doivent néanmoins être rejetées parce qu’elles ne 
satisfont pas à deux des autres conditions, à savoir 
qu’une question commune soit soulevée et que le 
recours collectif constitue la meilleure procédure 
pour régler cette question.

 a) Norme de preuve

[99]  Le point de départ pour déterminer la norme 
de preuve applicable aux autres conditions de certi-
fication réside dans l’arrêt de principe Hollick où 
la juge en chef McLachlin énonce succinctement 
cette norme : « . . . le représentant du groupe doit 
établir un certain fondement factuel pour chacune 
des conditions énumérées [dans] la Loi, autre que 
l’exigence que les actes de procédure révèlent une 
cause d’action  » (par.  25 (je souligne)). La Juge 
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cause of action” (para. 25 (emphasis added)). She  
noted, however, that “the certification stage is 
decidedly not meant to be a test of the merits of the 
action” (para. 16). Rather, this stage is concerned 
with form and with whether the action can prop-
erly proceed as a class action (see Hollick, at 
para. 16; Pro-Sys Consultants Ltd. v. Infineon Tech-
nologies AG, 2009 BCCA 503, 98 B.C.L.R.  
(4th) 272 (“Infineon”), at para. 65; Cloud v. Canada 
(Attorney General) (2004), 73 O.R. (3d) 401 (C.A.), 
at para. 50).

[100]  The Hollick standard of proof asks not 
whether there is some basis in fact for the claim 
itself, but rather whether there is some basis in fact 
which establishes each of the individual certifica-
tion requirements. McLachlin C.J. did, however, 
note in Hollick that evidence has a role to play in the 
certification process. She observed that “the Report 
of the Attorney General’s Advisory Committee on 
Class Action Reform clearly contemplates that 
the class representative will have to establish an 
evidentiary basis for certification” (para. 25).

[101]  Microsoft, while accepting the “some 
basis in fact” standard, argues that “in order for 
the Plaintiffs to meet the standard of proof, the 
evidence must establish that the proposed class 
action raises common issues and is the prefera-
ble procedure on a balance of probabilities” (R.F.,  
at para. 41 (emphasis in original)). Microsoft relies 
on the academic writings of Justice Cullity of the 
Ontario Superior Court of Justice. Cullity J. ex-
pressed the view that “[t]o the extent that some 
basis in fact reflects a concern that certification 
motions are procedural and should not be con-
cerned with the merits of the claims asserted, 
there seems no justification for applying the lesser 
standard to essential preconditions for certifica-
tion that will not be within the jurisdiction of the 
court at trial” (“Certification in Class Proceedings 
— The Curious Requirement of ‘Some Basis in 
Fact’” (2011), 51 Can. Bus. L.J. 407, at p. 422). In 
other words, Cullity J. suggests that because cer-
tification requirements are procedural, they will 
not be revisited at a trial of the common issues. 
As such, there is no reason to assess them on a 

en chef signale que «  [l]a Loi écarte carrément 
un examen au fond à l’étape de la certification » 
(par. 16). Cette étape intéresse plutôt la forme et 
le caractère approprié de la poursuite par voie de 
recours collectif (voir Hollick, par.  16; Pro-Sys 
Consultants Ltd. c. Infineon Technologies AG, 2009 
BCCA 503, 98 B.C.L.R. (4th) 272 (« Infineon »), 
par.  65; Cloud c. Canada (Attorney General) 
(2004), 73 O.R. (3d) 401 (C.A.), par. 50).

[100]  Suivant la norme de preuve issue de l’arrêt 
Hollick, la question n’est pas celle de savoir si  
la demande a un certain fondement factuel, mais 
plutôt si un certain fondement factuel établit cha-
cune des conditions de certification. La juge en 
chef  McLachlin signale cependant que la preuve 
importe aux fins de la certification. Elle fait remar-
quer que «  le rapport [.  .  .] du comité consul tatif 
du procureur général [sur la réforme du recours 
collectif] envisageait manifestement que le repré-
sentant du groupe serait tenu d’étayer sa demande 
de certification » (par. 25).

[101]  Bien qu’elle souscrive à la norme fon dée 
sur l’existence d’« un certain fondement fac tuel », 
Microsoft fait valoir que [traduction] «  pour 
res pecter la norme de preuve, les demandeurs  
doi vent établir selon la prépondérance des pro-
babi lités que le recours collectif proposé soulève  
une question commune et qu’il constitue la meil-
leure procédure pour régler cette question » (m.i., 
par. 41 (en italique dans l’original)). Elle invoque 
à l’appui les propos du juge Cullity, de la Cour 
supérieure de justice de l’Ontario, selon les-
quels, [traduction] « [d]ans la mesure où l’exi-
gence d’un certain fondement factuel est liée au  
fait que la demande de certification revêt un carac-
tère procédural et que son examen ne doit pas 
porter sur le fond des allégations, rien ne paraît jus-
tifier l’application d’une norme moins stricte aux 
conditions essentielles qui président à la certifica-
tion et qui échapperont à la compétence du tribunal  
lors du procès » (« Certification in Class Proceed-
ings — The Curious Requirement of “Some Basis in 
Fact” » (2011), 51 Rev. can. dr. comm. 407, p. 422). 
En d’autres termes, le juge Cullity indique qu’en 
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stan dard lower than the traditional civil standard 
of “balance of probabilities”. Microsoft further 
submits that this Court should endorse the Ameri-
can approach of making factual determinations at 
the certification stage on a preponderance of the 
evidence and should require certification judges to 
weigh the evidence so as to resolve all factual or 
legal disputes at certification, even if those disputes 
overlap with the merits (see R.F., at para. 42, citing 
In re: Hydrogen Peroxide Antitrust Litigation, 552 
F.3d 305 (3rd Cir. 2008), at p.  307, and R.F., at 
para. 43).

[102]  I cannot agree with Microsoft’s submis-
sions on this issue. Had McLachlin C.J. intended 
that the standard of proof to meet the certification 
requirements was a “balance of probabilities”, that 
is what she would have stated. There is nothing 
obscure here. The Hollick standard has never 
been judicially interpreted to require evidence on 
a balance of probabilities. Further, Microsoft’s 
reliance on U.S. law is novel and departs from the 
Hollick standard. The “some basis in fact” standard 
does not require that the court resolve conflict ing 
facts and evidence at the certification stage. Rather, 
it reflects the fact that at the certification stage 
“the court is ill-equipped to resolve conflicts in 
the evidence or to engage in the finely calibrated 
assessments of evidentiary weight” (Cloud, at 
para.  50; Irving Paper Ltd. v. Atofina Chemicals 
Inc. (2009), 99 O.R. (3d) 358 (S.C.J.), at para. 119, 
citing Hague v. Liberty Mutual Insurance Co. 
(2004), 13 C.P.C. (6th) 1 (Ont. S.C.J.)). The cer-
tification stage does not involve an assessment of 
the merits of the claim and is not intended to be 
a pronouncement on the viability or strength of 
the action; “rather, it focuses on the form of the 
action in order to determine whether the action can 
appropriately go forward as a class proceeding” 
(Infineon, at para. 65).

raison de leur nature procédurale, les conditions 
de certification ne feront pas l’objet d’un nouvel 
examen lors du procès. Il n’y a donc aucune rai-
son de statuer sur le respect de ces conditions selon  
une norme moins stricte que celle de la « prépondé-
rance des probabilités  » généralement appliquée 
en matière civile. Microsoft ajoute que notre Cour 
devrait, à l’instar des tribunaux américains, tirer des 
conclusions de fait à l’étape de la certification selon 
la prépondérance de la preuve et exiger du juge 
saisi de la demande de certification qu’il évalue  
la preuve de façon à régler les différends d’ordre 
fac tuel ou juridique à cette étape, même lorsque 
ces différends touchent le fond du litige (voir m.i., 
par. 42, citant In re : Hydrogen Peroxide Antitrust 
Litigation, 552 F.3d 305 (3rd Cir. 2008), p. 307, et 
m.i., par. 43).

[102]  Je ne saurais souscrire aux observations 
de Microsoft sur ce point. Si la juge en chef 
McLachlin avait voulu que le respect des con-
di tions de certification soit assujetti à la norme 
de la «  prépondérance des probabilités  », elle 
l’aurait précisé. Or, la règle établie est claire. 
Les tribunaux n’ont jamais considéré que l’arrêt 
Hollick exigeait une preuve selon la prépondérance 
des probabilités. En outre, en s’appuyant sur le 
droit américain, Microsoft adopte une approche 
nouvelle et rompt avec la norme de l’arrêt Hollick. 
La norme fondée sur l’existence d’«  un certain 
fondement factuel » n’exige pas que le tribunal se 
prononce sur les éléments de fait et les éléments de 
preuve contradictoires à l’étape de la certification. 
Elle tient plutôt compte du fait que, à cette étape, 
[traduction] « le tribunal n’est pas en mesure de 
statuer sur les éléments contradictoires de la preuve 
non plus que de déterminer sa valeur probante à 
l’issue d’une analyse nuancée  » (Cloud, par.  50; 
Irving Paper Ltd. c. Atofina Chemicals Inc. (2009), 
99 O.R. (3d) 358 (C.S.J.), par. 119, citant Hague c.  
Liberty Mutual Insurance Co. (2004), 13 C.P.C. (6th)  
1 (C.S.J. Ont.)). La procédure de certifica tion ne 
comporte pas d’examen au fond de la demande 
et elle ne vise pas à déterminer le bien-fondé des 
allégations; [traduction] « elle intéresse plutôt la 
forme que revêt l’action pour déterminer s’il con-
vient de procéder par recours collectif » (Infi neon, 
par. 65).
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[103]  Nevertheless, it has been well over a de-
cade since Hollick was decided, and it is worth 
reaffirming the importance of certification as  
a meaningful screening device. The standard for 
assessing evidence at certification does not give  
rise to “a determination of the merits of the pro-
ceeding” (CPA, s. 5(7)); nor does it involve such a 
superficial level of analysis into the sufficiency of 
the evidence that it would amount to nothing more 
than symbolic scrutiny.

[104]  In any event, in my respectful opinion, 
there is limited utility in attempting to define “some 
basis in fact” in the abstract. Each case must be 
decided on its own facts. There must be sufficient 
facts to satisfy the applications judge that the 
conditions for certification have been met to a de-
gree that should allow the matter to proceed on a 
class basis without foundering at the merits stage  
by reason of the requirements of s. 4(1) of the CPA 
not having been met.

[105]  Finally, I would note that Canadian courts 
have resisted the U.S. approach of engaging in a  
robust analysis of the merits at the certification 
stage. Consequently, the outcome of a certifica-
tion application will not be predictive of the success 
of the action at the trial of the common issues. I 
think it important to emphasize that the Canadian 
approach at the certification stage does not allow 
for an extensive assessment of the complexities  
and challenges that a plaintiff may face in estab-
lishing its case at trial. After an action has been 
certified, additional information may come to light 
calling into question whether the requirements of  
s. 4(1) continue to be met. It is for this reason that 
enshrined in the CPA is the power of the court to 
decertify the action if at any time it is found that 
the conditions for certification are no longer met  
(s. 10(1)).

 (b) Do the Claims of the Class Members Raise 
Common Issues?

[106]  The commonality requirement has been  
described as “[t]he central notion of a class pro-
ceeding” (M. A. Eizenga et al., Class Actions Law 

[103]  De toute manière, plus d’une décennie  
s’est écoulée depuis Hollick et il convient de con-
firmer l’importance que revêt la procédure de cer-
tification comme mécanisme de filtrage efficace. 
La norme de preuve appliquée au stade de la 
certification n’emporte pas de [traduction] « con-
clusion sur le bien-fondé de l’instance  » (CPA, 
par.  5(7)); elle ne donne pas lieu non plus à un 
examen du caractère suffisant de la preuve qui soit 
superficiel au point d’être strictement symbolique.

[104]  Quoi qu’il en soit, j’estime en toute défé-
rence qu’il serait peu utile de tenter de défi nir 
«  un certain fondement factuel  » dans l’abstrait. 
L’issue d’une affaire dépend des faits qui lui sont 
propres. Suffisamment de faits doivent permet-
tre de convaincre le juge saisi des demandes que 
les conditions de certification sont réunies de telle 
sorte que l’instance puisse suivre son cours sous 
forme de recours collectif sans s’écrouler à l’étape 
de l’examen au fond à cause du non-respect des 
conditions prévues au par. 4(1) de la CPA.

[105]  Enfin, je fais observer que les tribunaux 
canadiens ont refusé d’adopter l’approche amé ri-
caine et de se livrer à une analyse rigou reuse sur le 
fond à l’étape de la certification. En conséquence, 
la certification du recours collectif ne garantit 
aucunement que les demandeurs auront gain de 
cause lors de l’examen des questions communes 
au procès. J’estime qu’il importe de souligner que 
l’approche canadienne à l’étape de la certification ne 
permet pas d’apprécier toutes les difficultés et tous 
les défis que le demandeur devra surmonter pour 
prouver ses allégations au procès. Une fois le recours 
certifié, de nouvelles données peuvent apparaître 
et remettre en question le respect des conditions 
du par.  4(1). C’est la raison pour laquelle la  
CPA consacre le pouvoir du tribunal de révo quer  
la certification du recours collectif à tout moment 
où il est établi que les conditions de certification ne 
sont plus réunies (par. 10(1)).

 b) Les demandes des membres du groupe  
sou lèvent-elles des questions communes?

[106]  L’exigence d’une question commune a été  
qualifiée de [traduction] «  [f]ondamentale au 
recours collectif » (M. A. Eizenga et autres, Class 
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and Practice (loose-leaf), at p. 3-34.6). It is based 
on the notion that “individuals who have litigation 
concerns ‘in common’ ought to be able to resolve 
those common concerns in one central proceed-
ing rather than through an inefficient multitude  
of repetitive proceedings” (ibid.).

[107]  Section 4(1)(c) of the CPA states that the 
court must certify an action as a class proceeding if, 
among other requirements, “the claims of the class 
members raise common issues, whether or not those 
common issues predominate over issues affecting 
only individual members”. Section 1 of the CPA 
defines “common issues” as “(a) common but not 
necessarily identical issues of fact, or (b) common 
but not necessarily identical issues of law that arise 
from common but not necessarily identical facts”.

[108]  In Western Canadian Shopping Centres 
Inc. v. Dutton, 2001 SCC 46, [2001] 2 S.C.R. 534, 
this Court addressed the commonality question, 
stating that “[t]he underlying question is whether 
allowing the suit to proceed as a [class action] will 
avoid duplication of fact-finding or legal analysis” 
(para. 39). I list the balance of McLachlin C.J.’s 
instructions, found at paras. 39-40 of that decision:

(1) The commonality question should be ap-
proached purposively.

(2) An issue will be “common” only where its 
resolution is necessary to the resolution of 
each class member’s claim.

(3) It is not essential that the class members be 
identically situated vis-à-vis the opposing 
party.

(4) It not necessary that common issues pre-
dominate over non-common issues. How-
ever, the class members’ claims must share 
a substantial common ingredient to justify 

Actions Law and Practice (feuilles mobiles), 
p. 3-34.6). Elle repose sur l’idée que « les personnes 
qui soulèvent une question de droit “commune” doi-
vent pouvoir obtenir le règlement de cette ques tion 
commune dans le cadre d’une seule instance plutôt 
que d’instances multiples et répé titives confinant à 
l’inefficacité » (ibid.).

[107]  L’alinéa 4(1)(c) de la CPA dispose que le 
tribunal certifie qu’il s’agit d’un recours collectif 
lorsque, notamment, [traduction] « les demandes 
des membres du groupe soulèvent une question 
commune, que celle-ci l’emporte ou non sur les 
questions qui touchent uniquement les membres 
individuels ». Selon l’article 1 de la CPA, « question 
commune » s’entend, selon le cas, « (a) d’une ques-
tion de fait commune, mais pas nécessairement 
identique ou (b) d’une question de droit commune, 
mais pas nécessairement identique, qui découle  
de faits qui sont communs, mais pas nécessaire-
ment identiques ».

[108]  Dans l’arrêt Western Canadian Shopping 
Centres Inc. c. Dutton, 2001 CSC 46, [2001] 2  
R.C.S. 534, notre Cour aborde la notion de com-
munauté et conclut que « [l]a question sous-jacente 
est de savoir si le fait d’autoriser le recours collectif 
permettra d’éviter la répétition dans l’appréciation 
des faits ou l’analyse juridique » (par. 39). J’énu-
mère les autres paramètres établis par la juge en 
chef McLachlin et qui figurent aux par. 39-40 de 
l’arrêt :

(1) Il faut aborder le sujet de la communauté en 
fonction de l’objet.

(2) Une question n’est « commune » que lorsque 
son règlement est nécessaire au règlement 
des demandes de chacun des membres du 
groupe.

(3) Il n’est pas essentiel que les membres du 
groupe soient tous dans la même situation 
par rapport à la partie adverse.

(4) Il n’est pas nécessaire que les questions 
communes l’emportent sur les questions 
non communes. Les demandes des mem-
bres du groupe doivent toutefois partager  
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a class action. The court will examine the  
significance of the common issues in rela-
tion to individual issues.

(5) Success for one class member must mean 
success for all.  All members of the class 
must benefit from the successful prosecu-
tion of the action, although not necessarily to  
the same extent.

[109]  Microsoft argues that the differences 
among the proposed class members are too great 
to satisfy the common issues requirement. It 
argues that the plaintiffs allege they were injured 
by multiple separate instances of wrongdoing, 
that these acts occurred over a period of 24 years 
and had to do with 19 different products, and that 
various co-conspirators and countless licences 
are implicated. Microsoft also argues that the fact 
that the overcharge has been passed on to the class 
members through the chain of distribution makes 
it unfeasible to prove loss to each of the class 
members for the purposes of establishing common 
issues.

[110]  The multitude of variables involved in in-
direct purchaser actions may well present a sig-
nificant challenge at the merits stage. However, there 
would appear to be a number of common issues  
that are identifiable. In order to establish com-
monality, evidence that the acts alleged actually 
occurred is not required. Rather, the factual evi-
dence required at this stage goes only to establish-
ing whether these questions are common to all the 
class members.

[111]   Myers J. concluded that the claims raised 
common issues. I agree that their resolution is 
indeed necessary to the resolution of the claims of 
each class member. Their resolution would appear 
to advance the claims of the entire class and to 
answer them commonly will avoid duplication 
in legal and factual analysis. Those findings are 
entitled to deference from an appellate court.

un élé ment commun important afin de jus-
tifier le recours collectif. Le tribunal éva lue 
l’impor tance des questions communes par 
rapport aux questions individuelles.

(5) Le succès d’un membre du groupe emporte 
nécessairement celui de tous. Tous les 
mem  bres du groupe doivent profiter du 
dénouement favorable de l’action, mais pas 
nécessairement dans la même proportion.

[109]  Microsoft fait valoir que les différences 
entre les membres du groupe proposé sont trop 
importantes et ne permettent pas de satisfaire à 
l’exigence d’une question commune. Selon elle, 
les demandeurs allèguent avoir subi un préjudice 
à l’occasion de comportements fautifs distincts, 
que ces actes ont eu lieu sur une période de 
24 ans, qu’ils ont visé 19 produits différents, que 
diverses personnes ont pris part au complot et que 
d’innombrables licences sont en cause. Elle ajoute 
que le transfert de la majoration aux membres du 
groupe en aval dans la chaîne de distribution rend 
impossible la preuve de la perte de chacun des 
membres du groupe aux fins d’établir l’existence 
d’une question commune.

[110]  La multitude de variables que font 
intervenir les actions d’acheteurs indirects pour-
rait fort bien présenter un défi de taille à l’étape 
de l’examen au fond. Toutefois, plusieurs ques-
tions communes paraissent discernables. Établir la 
communauté des questions n’exige pas la preuve 
que les actes allégués ont effectivement eu lieu. 
À ce stade, il faut plutôt établir que les questions 
soulevées sont communes à tous les membres du 
groupe.

[111]  Le juge Myers conclut que les demandes 
soulèvent des questions communes. Je conviens 
que leur règlement est en effet nécessaire à celui  
de la réclamation de chacun des membres du 
groupe. Il permettrait de faire progresser l’examen 
des allégations du groupe dans son ensemble et 
d’éviter la répétition dans l’analyse du droit et 
des faits. Une cour d’appel doit faire preuve de 
déférence à l’égard de ces conclusions.
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[112]  The differences cited by Microsoft are, in 
my view, insufficient to defeat a finding of com-
monality. Dutton confirms that even a significant 
level of difference among the class members does 
not preclude a finding of commonality. In any event, 
as McLachlin C.J. stated, “[i]f material differences 
emerge, the court can deal with them when the time 
comes” (Dutton, at para. 54).

[113]  In addition to the common issues relating 
to scope and existence of the causes of action 
pleaded, the remaining common issues certified by 
Myers J. relate to the alleged loss suffered by the 
class members and as to whether damages can be 
calculated on an aggregate basis. The loss-related 
common issues, that is to say the proposed common 
issues that ask whether loss to the class members 
can be established on a class-wide basis, require 
the use of expert evidence in order for commonality 
to be established. The standard upon which that 
evidence should be assessed is contested and I turn 
to it first below. A question was also raised re gard-
ing whether the aggregate damages provi sion can 
be used to establish liability. I also address this 
below.

 (i) Expert Evidence in Indirect Purchaser Class 
Actions

[114]  One area in which difficulty is encountered 
in indirect purchaser actions is in assessing the 
commonality of the harm or loss-related issues. In 
order to determine if the loss-related issues meet 
the “some basis in fact” standard, some assurance 
is required that the questions are capable of res-
olu tion on a common basis. In indirect purchaser  
ac tions, plaintiffs generally seek to satisfy this re-
quirement through the use of expert evidence in  
the form of economic models and methodologies.

[115]  The role of the expert methodology is to  
establish that the overcharge was passed on to the 
indirect purchasers, making the issue common  
to the class as a whole (see Chadha, at para. 31). 

[112]  À mon sens, les différences invoquées  
par Microsoft ne permettent pas d’écarter la con-
clusion qu’il y a questions communes. L’arrêt  
Dutton confirme que même des différences assez 
importantes entre les membres du groupe n’empê-
chent pas de conclure à l’existence de questions 
communes. En tout état de cause, comme le fait 
remarquer la juge en chef McLachlin, « [s]i des dif-
férences importantes surviennent, le tribunal réglera 
la question le moment venu » (Dutton, par. 54).

[113]  Outre celles liées à l’existence et à la portée 
des causes d’action invoquées, les autres questions 
communes certifiées par le juge Myers portent sur 
la perte qu’auraient subie les membres du groupe  
et sur la possibilité d’établir les dommages-
intérêts de manière globale. Démontrer le caractère 
commun des questions liées à la perte — la perte 
subie par les membres peut-elle être circonscrite à 
l’échelle du groupe? — commande le recours à une 
preuve d’expert. La norme de preuve applicable à 
cette preuve est contestée, et je l’examine ci-après. 
On soulève par ailleurs la question de savoir si les  
dispositions sur l’octroi de dommages-intérêts 
globaux peuvent servir à fonder la responsabilité. 
J’examine ce point ensuite.

 (i) Preuve d’expert dans le cadre d’actions 
d’acheteurs indirects

[114]  L’une des difficultés que pose le recours 
d’acheteurs indirects a trait à l’appréciation du 
caractère commun des questions liées au préjudice 
ou à la perte. Pour que ces questions puissent 
satisfaire à la norme d’«  un certain fondement 
factuel », il doit être assez certain qu’elles peuvent 
faire l’objet d’un règlement commun. Dans le cadre 
d’actions intentées par des acheteurs indirects, les 
demandeurs tentent généralement de satisfaire à 
cette exigence en offrant une preuve d’expert qui  
revêt la forme de modèles et de méthodes écono-
miques.

[115]  La méthode proposée par l’expert vise à  
établir que la majoration a été transférée aux 
acheteurs indirects, ce qui rend la question com-
mune au groupe dans son ensemble (voir Chadha, 
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The requirement at the certification stage is not that 
the methodology quantify the damages in question; 
rather, the critical element that the methodology 
must establish is the ability to prove “common im-
pact”, as described in the U.S. antitrust case of In  
Re: Linerboard Antitrust Litigation, 305 F.3d 145  
(3rd Cir. 2002). That is, plaintiffs must demon-
strate that “sufficient proof [is] available, for use  
at trial, to prove antitrust impact common to all 
the members of the class” (ibid., at p. 155). It is 
not necessary at the certification stage that the 
methodology establish the actual loss to the class, 
as long as the plaintiff has demonstrated that there 
is a methodology capable of doing so. In indirect 
purchaser actions, this means that the methodology 
must be able to establish that the overcharges have 
been passed on to the indirect-purchaser level in the 
distribution chain.

[116]  The most contentious question involving 
the use of expert evidence is how strong the evi-
dence must be at the certification stage to satisfy the  
court that there is a method by which impact can be 
proved on a class-wide basis. The B.C.C.A. in In-
fineon called for the plaintiff to show “only a cred-
ible or plausible methodology” and held that “[i]t  
was common ground that statistical regres sion anal-
ysis is in theory capable of providing rea son able es-
timates of gain or aggregate harm and the extent of 
pass-through in price-fixing cases” (para. 68). This 
was the standard adopted by Myers J. in the pres-
ent case. Under this standard, he found the plain-
tiffs’ methodologies to be adequate to satisfy the  
commonality requirement.

[117]  Microsoft submits that the “credible or 
plausible methodology” standard adopted by 
Myers J. was too permissive and allowed for a 
claim to be founded on insufficient evidence. It 
argues that under s. 5(4) of the CPA, the parties 
are required to file affidavits containing all mate-
rial facts upon which they intend to rely, and as 
such Myers J. was under an obligation to weigh 

par. 31). À l’étape de la certification, la méthode 
n’a pas à déterminer le montant des dommages-
intérêts, mais doit plutôt — et c’est là l’élément 
crucial — être susceptible de prouver «  les con-
sé quences communes  », comme le conclut un 
tri bunal américain dans une affaire antitrust, In  
Re : Linerboard Antitrust Litigation, 305 F.3d 145  
(3rd Cir. 2002). Les demandeurs doivent démontrer 
qu’une [traduction] « preuve permettra d’établir, 
lors du procès, les conséquences antitrust qui sont 
communes à tous les membres du groupe » (ibid., 
p.  155). À l’étape de la certification, point n’est 
besoin que la méthode établisse la perte réellement 
subie par le groupe dans la mesure où le demandeur 
démontre qu’une méthode permet de le faire. Dans 
le cadre d’actions d’acheteurs indirects, la méthode 
doit donc pouvoir établir que la majoration a été 
trans férée à l’acheteur indirect situé en aval dans la 
chaîne de distribution.

[116]  La question la plus vivement débattue 
au chapitre de l’utilisation de la preuve d’expert 
est celle de savoir à quel point la preuve doit 
être concluante à l’étape de la certification pour 
convaincre le tribunal qu’une méthode permet 
d’établir les conséquences communes à l’échelle 
du groupe. Dans l’affaire Infineon, la C.A.C.-B. a 
invité la demanderesse à ne présenter [traduction] 
«  qu’une méthode valable ou acceptable  » pour  
ensuite conclure qu’«  [i]l est bien établi que 
l’analyse de régression statistique offre en prin-
cipe une estimation raisonnable du bénéfice ou du 
préjudice global et de l’étendue du transfert de la 
perte lorsqu’il y a eu fixation des prix » (par. 68). 
C’est le critère appliqué par le juge Myers en 
l’espèce, de sorte qu’il conclut que les métho-
des employées par les parties demanderesses 
permettaient de satisfaire à l’exigence d’une ques-
tion commune.

[117]  Microsoft soutient que le critère de la 
« méthode valable ou acceptable » adopté par le 
juge Myers est trop laxiste et ouvre la voie à des 
demandes étayées par une preuve insuffisante. Elle 
fait valoir que le par.  5(4) de la CPA oblige les 
parties à déposer des affidavits qui énoncent tous 
les faits importants qu’elles entendent invoquer et 
que le juge Myers avait donc l’obligation de mettre 
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the evidence of both parties where a conflict arises. 
Microsoft alleges that despite this requirement, 
Myers J. failed to weigh Pro-Sys’s expert evidence 
against Microsoft’s expert evidence, merely con-
cluding that Pro-Sys’s expert evidence was “not  
implausible” and that assessing competing evi-
dence was “not something that can and should 
be done in a certification application” (R.F., at 
para. 43, citing reasons of Myers J., at para. 144). 
Microsoft argues that this approach was in error 
and is inconsistent with the standard required at 
certification. Once again relying on U.S. case law, 
Microsoft urges this Court to weigh conflicting 
expert testimony at certification and to perform this 
review in a “robust” and “rigorous” manner (R.F., 
at paras. 45-48, citing Hydrogen Peroxide, at p. 323, 
and Wal-Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541 
(2011), at p. 2551).

[118]  In my view, the expert methodology 
must be sufficiently credible or plausible to es-
tablish some basis in fact for the commonality re-
quirement. This means that the methodology 
must offer a realistic prospect of establishing loss 
on a class-wide basis so that, if the overcharge is 
eventually established at the trial of the common 
issues, there is a means by which to demonstrate 
that it is common to the class (i.e. that passing on 
has occurred). The methodology cannot be purely 
theoretical or hypothetical, but must be grounded in 
the facts of the particular case in question. There 
must be some evidence of the availability of the 
data to which the methodology is to be applied.

[119]  To hold the methodology to the robust or  
rigorous standard suggested by Microsoft, for 
instance to require the plaintiff to demonstrate 
ac tual harm, would be inappropriate at the certi-
fication stage. In Canada, unlike the U.S., precer-
tification discovery does not occur as a mat ter of  
right. Al though document production may be or-
dered at the discretion of the applications judge, 
Microsoft objected and Myers J. acceded to Mi-
crosoft’s position and refused to order it in this 
case (2007 BCSC 1663, 76 B.C.L.R. (4th) 171). 
Microsoft can hardly argue for rigorous and robust 

en balance les éléments de preuve des deux parties 
en cas de conflit. Elle allègue que, au mépris de 
cette exi gence, le juge Myers ne soupèse pas la 
preuve d’expert de Pro-Sys au regard de la sienne, 
mais conclut simplement que la preuve d’expert de 
Pro-Sys n’est [traduction] «  pas inacceptable  » 
et que l’appréciation des éléments de preuve con-
tradictoires «  ne peut et ne doit pas intervenir à 
l’étape de la certification  » (m.i., par.  43, citant 
le par.  144 des motifs du juge Myers). Or, selon 
Microsoft, cette approche est erronée et incom-
patible avec la norme applicable à cette étape. 
Invoquant encore une fois la jurisprudence amé-
ricaine, elle exhorte notre Cour à apprécier les 
témoignages d’expert contradictoires à l’étape de 
la certification, et ce, de manière [traduction] 
« stricte » et « rigoureuse » (m.i., par. 45-48, citant 
Hydrogen Peroxide, p. 323, et Wal-Mart Stores, Inc. 
c. Dukes, 131 S.Ct. 2541 (2011), p. 2551).

[118]  À mon avis, la méthode d’expert doit être  
suffisamment valable ou acceptable pour éta-
blir un certain fondement factuel aux fins du res-
pect de l’exigence d’une question commune. Elle 
doit donc offrir une possibilité réaliste d’établir la 
perte à l’échelle du groupe, de sorte que, si la majo-
ration est établie à l’issue de l’examen des ques-
tions communes au procès, un moyen permette de 
démontrer qu’elle est commune aux membres du 
groupe (c.-à-d. que le transfert a eu lieu). Or, il 
ne peut s’agir d’une méthode purement théorique 
ou hypothétique; elle doit reposer sur les faits de 
l’affaire. L’existence des données auxquelles la 
méthode est censée s’appliquer doit être étayée par 
quelque preuve.

[119]  Il ne convient pas, à l’étape de la cer ti fi-
cation, de soumettre la méthode à la norme stricte 
ou rigoureuse que préconise Microsoft, notamment 
d’exiger du demandeur qu’il prouve le préjudice 
effectivement subi. Au Canada, contrairement à  
ce qui a cours aux États-Unis, il n’y a pas d’emblée 
un droit à la communication de documents avant la 
certification. Même si le juge saisi des demandes a 
le pouvoir discrétionnaire de l’ordonner, Microsoft 
s’y est opposée et le juge Myers a refusé de l’ordon-
ner en l’espèce (2007 BCSC 1663, 76 B.C.L.R.  
(4th) 171). Microsoft peut difficilement plaider en  
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scrutiny when it objected to pre-certification dis-
covery and was successful before the applications 
judge.

[120]  Here, the Pro-Sys expert evidence consists 
of methodologies proposed by two economists, 
Professor James Brander and Dr. Janet Netz. Pro-
fessor Brander’s affidavit identified him as the 
Asia-Pacific Professor of International Business in 
the Sauder School of Business at the University of 
British Columbia and senior consultant in the Delta 
Economics Group. Dr. Netz’s affidavit described her 
as an economist, a founding partner of ApplEcon 
LLC, an economics consulting firm based in Ann 
Arbor, Michigan, a tenured Associ ate Professor of  
Economics at Purdue University and a Visiting 
Associate Professor at the University of Michigan. 
Dr. Netz acted as expert witness in several similar 
cases brought against Microsoft in the United 
States. Dr. Netz’s testimony drew heavily from the 
evidence she had prepared in her role as expert in 
those U.S. cases.

[121]  It is Dr.  Netz’s evidence that the same 
methodology that applied in the U.S. would 
apply equally to the case at bar. She testified that 
the methodologies can demonstrate the initial 
overcharges by Microsoft to its direct purchasers 
as well as the pass-through to the indirect purchas-
ers. Dr.  Netz outlines three alternative methods 
by which harm and damages can be calculated. 
The first two methods, called the “rate of return 
method” and the “profit margin method”, identify 
the overcharge at the first level of the distribution 
chain — that is, the overcharge in the sales made 
directly by Microsoft to its own customers. The 
first two models do not on their own establish  
that the overcharge was passed on but are intended 
to prove the total amount received by Microsoft as 
a result of the overcharge. The third methodology,  
the “price premium method”, begins the analysis 
at the other end of the distribution chain, at the 
ultimate-purchaser level.

faveur d’un examen strict ou rigoureux, alors 
qu’elle s’est opposée à la communication de docu-
ments avant la certification et que le juge saisi des 
demandes a retenu son opposition.

[120]  En l’espèce, la preuve d’expert de Pro-Sys  
est constituée de méthodes proposées par deux éco-
nomistes, les professeurs James Brander et Janet 
Netz. Dans son affidavit, le professeur Brander 
déclare enseigner le commerce international pour 
la zone Asie-Pacifique à la Sauder School of Bu-
si ness de l’Université de la Colombie-Britannique  
et exer cer la fonction de conseiller principal au  
sein du Delta Economics Group. Selon son affi-
davit, la professeure Netz est économiste et asso-
ciée fondatrice d’ApplEcon LLC, un cabinet de 
services-conseils en économie établi à Ann Arbor, 
au Michigan, professeure agrégée permanente 
d’économie à l’Université Purdue, ainsi que pro fes-
seure agrégée invitée à l’Université du Michi gan. 
Elle a été témoin expert dans plusieurs instances 
semblables engagées contre Micro soft aux États-
Unis. Son témoignage s’appuie en grande partie sur 
les éléments de preuve qu’elle a présentés à titre 
d’experte dans ces instances.

[121]  La professeure Netz estime que les métho-
des employées aux États-Unis peuvent également 
l’être en l’espèce. Selon elle, ces méthodes permet-
tent d’établir la majoration que Microsoft a imposée 
initialement à ses acheteurs directs, ainsi que son 
transfert aux acheteurs indirects. Elle fait état de 
trois méthodes pour évaluer le préjudice subi et 
établir le montant des dommages-intérêts. Les deux 
premières méthodes, à savoir celle fondée sur le taux 
de rentabilité (« rate of return method ») et celle 
fondée sur la marge bénéficiaire («  profit margin 
method »), permettent de déterminer la majoration 
intervenue au sommet de la chaîne de distribution 
— soit la majoration directe par Microsoft lors de 
la vente à ses propres clients. Ces méthodes ne 
permettent pas à elles seules d’établir le transfert de  
la majoration, mais elles visent à déterminer la 
somme totale touchée par Microsoft par suite de 
la majoration. En ce qui concerne la troisième 
méthode, celle fondée sur l’augmentation du prix 
(« price premium method »), l’analyse commence à 
l’autre extrémité de la chaîne de distribution, là où 
se situe le consommateur final.
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[122]  Dr. Netz describes the price premium 
method as follows:

Under this method, one calculates the retail price 
premium that Microsoft products have relative to com-
peting products for the products at issue and for a set 
of benchmark products where there have not been 
allegations of anticompetitive conduct. The overcharge 
equals the percentage decrease in the retail price of 
the products at issue such that Microsoft would still 
realize the same retail price premium as it does on 
the benchmark products (i.e., products in markets not 
affected by Microsoft’s unlawful conduct). [Emphasis in 
original; 2010 BCSC 285, at para. 26.]

[123]  Once the retail price overcharge is calcu-
lated, the total class member expenditure on the 
products should then be multiplied by the over-
charge percentage in order to arrive at the quantum 
of damages.

[124]  Dr. Netz testified that regression analy-
sis could be employed to ascertain the extent of 
passing on in order to establish loss at the indirect- 
purchaser level. Relying on the successful appli-
cation of the methods in the U.S., Dr. Netz testified 
that “[t]here is no theoretical reason, in my opinion, 
why the methods described above cannot be ap-
plied to the sales of Microsoft software in Canada” 
(Netz affidavit, at para. 49 (A.R., vol. II, at p. 177)). 
Implicit in this evidence is that the data neces sary 
to apply the methodologies in Canada is available.

[125]  Myers J. dealt with Microsoft’s criticisms 
of Dr. Netz’s testimony at paras. 131-64 of his rea-
sons. Microsoft’s criticisms pertained to her al-
leged failure to take Canadian context into account, 
the lack of an evidentiary basis for her findings, 
alleged flaws in the benchmark products she 
selected, and a lack of workability in her pro posed 
methodology. Myers J. found that despite these 
criticisms, Dr.  Netz had demonstrated a plausi-
ble methodology for proving class-wide loss. He 
therefore did not proceed to address Profes sor 
Brander’s proposed methods (para. 164).

[122]  La professeure Netz décrit comme suit la 
méthode fondée sur l’augmentation du prix :

[traduction] Cette méthode sert à calculer l’augmen-
tation du prix au détail des produits de Microsoft par 
rapport à ceux de concurrents pour les produits en cause 
et pour un ensemble de produits de référence lorsqu’il n’y 
a pas eu d’allégations de comportement anticoncurrentiel. 
La majoration correspond au pourcentage de diminution 
du prix au détail des produits en question qui permettrait 
à Microsoft de toucher la même augmentation du prix 
au détail que pour les produits de référence (à savoir 
des produits offerts sur des marchés non touchés par le 
comportement illégal de Microsoft). [En italique dans 
l’original; 2010 BCSC 285, par. 26.]

[123]  Une fois déterminée la majoration du prix 
au détail, on établit le montant des dommages-
intérêts en multipliant par le pourcentage de majo-
ration le total des dépenses faites par les membres 
du groupe pour les produits en question.

[124]  Selon la professeure  Netz, l’analyse de 
régression peut servir à déterminer l’étendue du 
transfert afin d’établir la perte subie par l’acheteur 
indirect. Faisant fond sur l’application conclu-
ante de ces méthodes aux États-Unis, elle précise 
que, [traduction] «  [s]ur le plan théorique, rien 
ne s’oppose à ce que les méthodes s’appli quent 
à la vente des logiciels de Microsoft au Canada » 
(affidavit de la professeure  Netz, par.  49 (d.a., 
vol.  II, p.  177)). Il appert implicitement de son 
témoignage que les données nécessaires à l’appli-
cation des méthodes existent au Canada.

[125]  Aux paragraphes  131-164 de ses motifs, 
le juge Myers se penche sur les critiques formu-
lées par Microsoft à l’égard du témoignage de la 
professeure  Netz. Microsoft reproche au témoin 
de ne pas tenir compte du contexte canadien, de 
n’offrir aucune preuve à l’appui de ses conclusions, 
de ne pas bien choisir les produits de référence et  
de proposer des méthodes inapplicables. Le juge  
Myers conclut que la professeure Netz fait néan-
moins état d’une méthode acceptable pour établir 
la perte infligée à l’échelle du groupe. Il n’examine 
donc pas les méthodes proposées par le professeur 
Brander (par. 164).
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[126]  It is indeed possible that at trial the expert 
evidence presented by Microsoft will prove to be 
stronger and more credible than the evidence of 
Dr. Netz and Professor Brander. However, resolving 
conflicts between the experts is an issue for the 
trial judge and not one that should be engaged in 
at certification (see Infineon, at para. 68; Irving, at 
para. 143). The trial judge will have the benefit of 
a full record upon which to assess the appropriate-
ness of any damages award that may be made pursu-
ant to the proposed methodology. For the purposes  
of certification and having regard to the defer ence 
due the applications judge on this issue, I would 
not interfere with the findings of Myers J. as to the 
commonality of the loss-related issues.

 (ii) Aggregate Assessment of Damages

[127]  The issue raised here is whether the ques-
tion of aggregate assessment of damages is prop-
erly certified as a common issue. The aggregate 
damages provisions in the CPA provide for the 
quantification of the monetary award on a class-
wide basis. Sections 29(1) and 29(2) of the CPA are 
relevant:

29 (1) The court may make an order for an aggregate 
monetary award in respect of all or any part of a 
defendant’s liability to class members and may 
give judgment accordingly if

 (a) monetary relief is claimed on behalf of 
some or all class members,

 (b) no questions of fact or law other than those 
relating to the assessment of monetary re-
lief remain to be determined in order to 
establish the amount of the defendant’s 
mon etary liability, and

 (c) the aggregate or a part of the defendant’s 
liability to some or all class members can 

[126]  Il se peut effectivement que, au procès, 
le témoignage d’expert présenté par Microsoft se 
révèle plus convaincant et plus digne de foi que ceux 
de la professeure Netz et du professeur Bran der. Or, 
trancher entre des preuves d’expert con tradictoires 
relève du juge du procès et ne doit pas intervenir 
à l’étape de la certification (voir Infineon, par. 68; 
Irving, par. 143). Le juge du procès dis posera d’un 
dossier complet qui lui permettra de se prononcer sur 
le caractère approprié de tout octroi de dommages-
intérêts fondé sur la méthode proposée. Aux fins 
de la certification, et compte tenu de la déférence 
à laquelle a droit le juge saisi des demandes sur 
ce point, je suis d’avis de ne pas modifier les con-
clusions du juge Myers sur le caractère commun des 
questions touchant à la perte subie.

 (ii) Détermination globale du montant des 
dommages-intérêts

[127]  La question qui se pose en l’espèce est celle 
de savoir s’il y a lieu de certifier comme questions 
communes celles se rapportant à l’opportunité de 
dommages-intérêts globaux. Les dispositions de 
la CPA sur l’octroi de dommages-intérêts globaux 
prévoient l’établissement de la réparation pécuniaire 
à l’échelle du groupe. Voici le libellé des par. 29(1) 
et (2) de la CPA :

[traduction]

29 (1) Le tribunal peut fixer par ordonnance le montant 
global des dommages-intérêts quant à la totalité 
ou à une partie de la responsabilité pécuniaire 
d’un défendeur envers les membres du groupe, et 
rendre jugement en conséquence, si :

 (a) une réparation pécuniaire est demandée au 
nom de tous les membres du groupe ou de 
certains d’entre eux;

 (b) il ne reste à trancher que des questions de 
fait ou de droit touchant à la détermination 
de la réparation pécuniaire afin de fixer le 
montant de la responsabilité pécuniaire du 
défendeur;

 (c) la totalité ou une partie de la responsabilité 
du défendeur envers tous les membres du 
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reasonably be determined without proof by 
individual class members.

 (2) Before making an order under subsection  (1), 
the court must provide the defendant with an 
opportunity to make submissions to the court  
in respect of any matter touching on the pro-
posed order including, without limitation,

 (a) submissions that contest the merits or 
amount of an award under that subsection, 
and

 (b) submissions that individual proof of mon-
etary relief is required due to the in dividual 
nature of the relief.

[128]  In this case, the common issues that were 
certified are whether damages can be determined  
on an aggregate basis and if so, in what amount. 
For the reasons below, I would not disturb the 
applications judge’s decision to certify these com-
mon issues. However, while the aggregate dam-
ages common issues certified by Myers J. deal 
only with the assessment of damages and not proof  
of loss, there is some confusion in his reasons 
about whether the aggregate damages provisions 
of the CPA may be relied on to establish proof of 
loss where proof of loss is an essential element of 
proving liability. That question has been resolved 
differently by various courts in Ontario and British 
Columbia, where the aggregate damages provi sions 
are sufficiently similar to allow comparison.

[129]  In this case, Myers J. concluded that the  
aggregate damages provisions can be used to es-
tablish what I interpret to be the proof of loss 
element of proving liability. He stated that “the 
aggregate damages section of the Class Proceed-
ings Act allow the harm to be shown in the aggre-
gate to the class as a whole” (para. 126), and also 
that “the Court of Appeal must be taken to have 
accepted that for certification of the damage claims, 
a method of showing harm to all class members 
need not be demonstrated and, further, that the 

groupe ou certains d’entre eux peut raison-
nablement être établie sans que des membres 
n’aient à en faire la preuve indi viduellement.

 (2) Avant de rendre l’ordonnance visée au para-
graphe  (1), le tribunal permet au défendeur de 
présenter des observations sur toute question qui 
touche l’ordonnance proposée, y compris sur ce 
qui suit :

 (a) le bien-fondé de l’ordonnance rendue en 
application de ce paragraphe ou le montant 
des dommages-intérêts qui y sont accordés;

 (b) la nécessité d’une preuve individuelle du 
droit à la réparation pécuniaire étant donné 
la nature individuelle de celle-ci.

[128]  Dans la présente affaire, les questions 
communes qui ont été certifiées sont les suivan-
tes : peut-on établir les dommages-intérêts de 
manière globale et, dans l’affirmative, à combien  
se montent-ils? Pour les motifs qui suivent, la 
décision du juge saisi des demandes de certifier 
ces questions ne doit pas être réformée. Toutefois, 
même si les questions que certifie le juge Myers 
relativement aux dommages-intérêts globaux n’ont 
trait qu’à la détermination de leur montant, et 
non à la preuve de la perte, ses motifs créent une 
certaine incertitude quant à savoir si les disposi-
tions de la CPA sur l’octroi de dommages-intérêts 
globaux peuvent être invoquées pour prouver la 
perte lorsque la preuve de celle-ci est un élément 
essentiel de l’établissement de la responsabilité. 
Cette question a été tranchée différemment par 
les tribunaux de l’Ontario et de la Colombie-
Britannique, deux provinces dont les dispositions 
pertinentes s’apparentent suffisamment entre elles 
pour qu’on puisse les comparer.

[129]  Dans la présente affaire, le juge Myers 
conclut que ces dispositions peuvent être invoquées 
pour établir ce qui me paraît être la preuve de la 
perte qui permet d’établir la responsabilité. Il dit 
que [traduction] « les dispositions de la Class 
Pro ceedings Act sur l’octroi de dommages-intérêts 
globaux permettent de prouver le préjudice infligé 
globalement au groupe en entier » (par. 126) et aussi 
qu’« il faut considérer que, pour la Cour d’appel,  
la certification d’une demande d’indemni sation 
n’exige pas la démonstration qu’une méthode 
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aggregate damages sections can be used to estab-
lish liability” (B.C.S.C., at para. 125).

[130]  In finding that the aggregate damages 
provisions of the CPA can be used to establish proof 
of loss to the class as a whole, Myers J. followed a 
line of jurisprudence of the British Columbia Court 
of Appeal. This reasoning appears in Infineon:

In Knight, this Court affirmed the certification of an 
aggregate monetary award under the CPA as a common 
issue in a claim for disgorgement of the benefits of the 
defendants’ wrongful conduct without an antecedent 
liability finding — rather, the aggregate assessment 
would establish concurrently both that the defendant 
benefited from its wrongful conduct and the extent of the 
benefit. [para. 39]

(See also Steele v. Toyota Canada Inc., 2011 BCCA 
98, 329 D.L.R. (4th) 389, at paras. 50-52.)

[131]   With respect, I do not agree with this rea-
soning. The aggregate damages provisions of the 
CPA relate to remedy and are procedural. They 
cannot be used to establish liability (2038724 On-
tario Ltd. v. Quizno’s Canada Restaurant Corp., 
2010 ONCA 466, 100 O.R. (3d) 721, at para. 55). 
The language of s. 29(1)(b) specifies that no ques-
tion of fact or law, other than the assessment of 
damages, should remain to be determined in order 
for an aggregate monetary award to be made. As 
I read it, this means that an antecedent finding of 
liability is required before resorting to the aggregate 
damages provision of the CPA. This includes, where 
required by the cause of action such as in a claim 
under s. 36 of the Competition Act, a finding of 
proof of loss. I do not see how a statutory provision 
designed to award damages on an aggregate basis 
can be said to be used to establish any aspect of 
liability.

permet d’établir le préjudice infligé à tous les 
membres du groupe et, en outre, les dispositions 
sur l’octroi de dommages-intérêts globaux peuvent 
être invoquées pour établir la responsabilité  » 
(C.S.C.-B., par. 125).

[130]  Pour arriver à la conclusion que les 
dispositions de la CPA sur l’octroi de dommages-
intérêts globaux peuvent être invoquées pour prou-
ver la perte infligée au groupe dans son ensemble, 
le juge Myers s’appuie sur la jurisprudence de la 
Cour d’appel de la Colombie-Britannique. Son 
raisonnement figure dans Infineon :

[traduction] Dans Knight, la Cour confirme la cer-
tification de la réparation pécuniaire globale fondée sur 
la CPA comme question commune dans une instance en 
restitution des profits tirés du comportement fautif sans 
détermination préalable de la responsabilité du défendeur 
— en fait, l’évaluation globale établirait à la fois le fait 
que le défendeur a tiré profit de son comportement fautif 
et l’étendue de ce profit. [par. 39]

(Voir également Steele c. Toyota Canada Inc., 2011 
BCCA 98, 329 D.L.R. (4th) 389, par. 50-52.)

[131]  Soit dit en tout respect, je n’adhère pas à 
ce raisonnement. Les dispositions de la CPA sur 
l’octroi de dommages-intérêts globaux ont trait à la 
réparation, sont de nature procédurale et ne peuvent 
permettre d’établir la responsabilité (2038724 
Ontario Ltd. c. Quizno’s Canada Restaurant Corp., 
2010 ONCA 466, 100 O.R. (3d) 721, par. 55). Le 
libellé de l’al. 29(1)(b) veut qu’il ne reste à trancher 
que des questions de fait ou de droit touchant à 
la détermination de la réparation pécuniaire pour 
qu’une réparation pécuniaire globale puisse être 
accordée. À mon sens, il faut une conclusion 
préalable de responsabilité avant d’appliquer les 
dispositions de la CPA sur l’octroi de dommages-
intérêts globaux, ce qui comprend, lorsque l’exige 
une cause d’action comme celles prévues à l’art. 36 
de la Loi sur la concurrence, une conclusion sur 
la preuve de la perte. Je ne vois pas comment  
une disposition visant à accorder des dommages-
intérêts de manière globale pourrait être le fon-
dement d’une conclusion sur quelque volet de la 
responsabilité.
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[132]  I agree with Feldman J.A.’s holding in 
Chadha that aggregate damages provisions are 
“applicable only once liability has been estab-
lished, and provid[e] a method to assess the quan-
tum of damages on a global basis, but not the fact  
of damage” (para. 49). I also agree with Masuhara 
J. of the B.C.S.C. in Infineon that “liability requires 
that a pass-through reached the Class Members”, 
and that “[t]hat question requires an answer be-
fore the aggregation provisions, which are only 
a tool to assist in the distribution of damages, 
can be invoked” (2008 BCSC 575 (CanLII), at 
para. 176). Furthermore, I agree with the Ontario 
Court of Appeal in Quizno’s, that “[t]he majority 
clearly recognized that s. 24 [of the Ontario Class  
Proceedings Act, 1992, S.O. 1992, c. 6] is proce-
dural and cannot be used in proving liabil ity” 
(para. 55).

[133]  This reasoning reflects the intention of 
the Attorney General of British Columbia. When 
he introduced the CPA in the British Columbia 
legislature, he stated that the goal of the legislation 
was to allow individuals who have similar claims to 
come together and pursue those individual claims 
collectively: “In simple terms, all we are doing here 
is finding a way to enable the access that individuals 
have to the court to be an access that individuals 
combining together can have to the court” (Hon. 
c.  Gabelmann, Official Report of Debates of the 
Legislative Assembly (Hansard), vol. 20, No. 20, 
4th Sess., 35th Parl., June 6, 1995, p. 15078). The 
CPA was not intended to allow a group to prove  
a claim that no individual could. Rather, an impor-
tant objective of the CPA is to allow individuals  
who have provable individual claims to band to-
gether to make it more feasible to pursue their 
claims.

[134]  The question of whether damages assessed 
in the aggregate are an appropriate remedy can be  
certified as a common issue. However, this common 
issue is only determined at the common issues 

[132]  Je souscris à la conclusion de la juge 
Feldman dans Chadha, à savoir que les disposi-
tions sur l’octroi de dommages-intérêts globaux 
[traduction] «  s’appliquent seulement une fois 
la responsabilité établie et offrent une méthode 
d’évaluation globale des dommages-intérêts, mais 
ne permettent pas d’établir le préjudice » (par. 49). 
Je conviens également avec le juge Masuhara 
de la Cour suprême de la Colombie-Britannique 
qu’[traduction] «  établir la responsabilité exige 
de prouver que le transfert de la perte a atteint les 
membres du groupe. Il faut statuer sur ce point 
avant d’appliquer les dispositions sur l’évaluation  
globale des dommages-intérêts, lesquelles n’offrent 
qu’un moyen d’attribuer l’indemnité » (voir Infineon,  
2008 BCSC 575 (CanLII), par. 176). Aussi, je par-
tage l’avis de la Cour d’appel de l’Ontario dans  
Quizno’s selon lequel [traduction] «  [l]es juges  
majoritaires reconnaissent claire ment que l’art. 24 
[de la Loi de 1992 sur les recours collectifs de 
l’Ontario, L.O. 1992, ch. 6] est de nature procédu-
rale et ne peut servir d’assise à l’établissement de  
la responsabilité » (par. 55).

[133]  Ce raisonnement traduit l’intention du pro -
cureur général de la Colombie-Britannique. Lors-
que ce dernier a présenté la CPA à l’Assemblée 
législative de la province, il a précisé que la loi visait 
à permettre aux personnes ayant des réclamations 
apparentées de réunir leurs demandes individuelles 
et de poursuivre collectivement : [traduction] « En 
somme, le but est seulement de trouver un moyen de 
reconnaître aussi à un regroupement de personnes 
le droit d’ester en justice que l’on reconnaît à une 
personne individuelle » (l’hon. C. Gabelmann, Offi-
cial Report of Debates of the Legislative Assembly 
(Hansard), vol. 20, no 20, 4e sess., 35e lég., 6 juin 
1995, p. 15078). La CPA ne visait pas à permettre 
à un groupe de personnes de prouver ce que nulle 
personne individuelle ne pouvait prou ver. L’un de  
ses principaux objectifs était plutôt de faire en sorte  
que les personnes qui ont des réclamations indi-
viduelles prouvables puissent se regrouper et voir 
ainsi leurs démarches judiciaires facilitées.

[134]  La question de savoir si l’octroi de 
dommages-intérêts globaux constitue une répa ra-
tion appropriée peut être certifiée comme ques tion 
commune. Cependant, cette question commune ne 
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trial after a finding of liability has been made. 
The ultimate decision as to whether the aggregate 
damages provisions of the CPA should be available 
is one that should be left to the common issues 
trial judge. Further, the failure to propose or certify 
aggregate damages, or another remedy, as a com-
mon issue does not preclude a trial judge from in-
voking the provisions if considered appropriate 
once liability is found.

[135]  However, as stated above, the determina-
tion that the aggregate damages provisions cannot 
be used to establish proof of loss does not affect 
Myers J.’s decision to certify aggregate damages 
as a common issue. Despite his erroneous finding 
that aggregate damages provisions may be in-
voked to establish liability, he stated that invoking  
these provisions for that purpose was not neces-
sary in this case (see paras. 119-20 and 127). The 
aggre gate damages questions he certified relate 
solely to whether damages can be determined 
on an aggre gate basis and if so in what amount. 
Having not actually relied on the proposition that 
aggregate damages provisions can be used to 
determine liability, Myers J.’s decision to certify 
questions related to aggregate damages should not 
be disturbed.

 (c) Is a Class Action the Preferable Procedure?

[136]  The provision of the CPA relevant to the 
preferable procedure requirement is s. 4(2). It reads:

 (2) In determining whether a class proceeding would 
be the preferable procedure for the fair and ef-
ficient resolution of the common issues, the court 
must consider all relevant matters including the 
following:

 (a) whether questions of fact or law common  
to the members of the class predominate  
over any questions affecting only individ ual 
members;

sera tranchée qu’au procès, une fois la responsa-
bilité établie. La décision relative à l’applicabilité 
des dispositions de la CPA sur les dommages-
intérêts globaux doit appartenir en fin de compte 
au juge du procès appelé à statuer sur les questions 
communes. En outre, l’omission de proposer ou de 
certifier à titre de question commune l’opportunité 
d’accorder des dommages-intérêts globaux ou une 
autre réparation n’empêche pas le juge de se fonder 
sur les dispositions s’il l’estime indiqué.

[135]  Toutefois, rappelons que même si les dis-
positions sur les dommages-intérêts globaux ne 
sauraient servir à prouver la perte, la décision du 
juge Myers de certifier que leur application soulève 
une question commune demeure valable. Même s’il 
conclut à tort qu’elles peuvent être invoquées pour 
établir la responsabilité, il ajoute que point n’est  
besoin de les invoquer en l’espèce (voir par. 119-
120 et 127). Les questions qui s’y rapportent et qu’il 
certifie consistent seulement à savoir si le montant 
des dommages-intérêts peut être arrêté globale ment 
et, dans l’affirmative, quel est ce montant. Puis que 
le juge Myers ne s’appuie pas véritablement sur sa 
conclusion que les dispositions peuvent être invo-
quées pour prouver la responsabilité, sa déci sion 
de certifier des questions communes tou chant à  
l’octroi de dommages-intérêts globaux n’a pas à 
être modifiée.

 c) Le recours collectif constitue-t-il la meil-
leure procédure pour régler les questions 
communes?

[136]  Le paragraphe 4(2) de la CPA prévoit que 
le recours collectif doit constituer la meilleure pro-
cédure pour régler une question commune :

[traduction]

 (2) Pour déterminer si le recours collectif serait 
la meilleure procédure pour régler la question 
commune de manière juste et efficace, le tribu-
nal tient compte des facteurs applicables et se  
de man de notamment ce qui suit :

 (a) la question de fait ou de droit qui est com-
mune aux membres du groupe l’emporte-
t-elle sur celle qui touche uniquement les 
membres individuels;
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 (b) whether a significant number of the mem-
bers of the class have a valid interest in 
individually controlling the prosecution of 
separate actions;

 (c) whether the class proceeding would involve 
claims that are or have been the subject of 
any other proceedings;

 (d) whether other means of resolving the claims 
are less practical or less efficient;

 (e) whether the administration of the class 
proceeding would create greater difficul-
ties than those likely to be experienced if 
relief were sought by other means.

[137]  In Hollick, this Court said that preferabil-
ity must be examined in reference to the three 
prin cipal aims of the class action regime: “. . . ju-
dicial economy, access to justice, and behaviour 
modification” (para. 27).

[138]  Microsoft argues that the lack of com-
monality between the class members and the 
abundance of individual issues signifies that a 
class proceeding will not be a “fair, efficient and 
manageable method of advancing the claim” as 
required by Hollick (R.F., at para. 84, citing Hollick, 
at para.  28). It argues that the access to justice 
function of class actions will not be served by 
certifying the action because it will inevitably break 
down into numerous individual trials, subjecting 
the class members to delays. It also argues that the 
tendency of indirect purchaser action to result in cy-
près awards — made where it would be impractical 
to distribute the award to the individual plaintiffs 
— further frustrates the access to justice aim. As to 
the objective of behaviour modification, Microsoft 
contends that it is more properly a concern for the 
Competition Commissioner and that the procedures 
that can be initiated by that body are the preferable 
forum in which to deal with the wrongs alleged in 
this case.

 (b) un nombre important de membres du groupe 
ont-ils véritablement intérêt à poursuivre 
des instances séparées;

 (c) le recours collectif comprend-il des deman-
des qui ont été ou qui font l’objet d’autres 
instances;

 (d) les autres modes de règlement sont-ils 
moins pratiques ou efficaces;

 (e) la gestion du recours collectif crée-t-elle de 
plus grandes difficultés que l’adoption d’un 
autre moyen?

[137]  Dans l’arrêt Hollick, notre Cour confirme 
que le fait de constituer ou non la meilleure pro-
cé dure pour régler les questions communes est 
fonc tion des trois principaux avantages du recours 
collectif : « .  .  . l’économie des ressources judi-
ci aires, l’accès à la justice et la modification des 
comportements » (par. 27).

[138]  Selon Microsoft, l’absence de caractéris-
ti ques communes aux membres du groupe et le 
grand nombre de questions individuelles font que le  
recours collectif n’est pas un moyen [traduc tion] 
«  juste, efficace et pratique de faire progresser 
l’instance  » comme l’exige l’arrêt Hollick (m.i., 
par. 84, citant Hollick, par. 28). Elle ajoute que la 
certification de l’action ne saurait remplir la fonc-
tion du recours collectif qui consiste à faciliter 
l’accès à la justice, car l’action se fragmenterait 
inévitablement en de nombreux procès individuels, 
ce qui causerait des retards au détriment des mem-
bres du groupe. Microsoft soutient en outre que les 
actions d’acheteurs indirects donnent généralement 
lieu à des versements selon le principe de l’aussi-
près (en anglais, « cy près doctrine ») — lorsqu’il 
est irréaliste de distribuer la somme accordée aux 
demandeurs individuels —, ce qui n’est pas non 
plus de nature à favoriser l’accès à la justice. En  
ce qui concerne l’objectif de modifier les com por-
tements, Microsoft soutient qu’il relève plutôt du 
commissaire de la concurrence et que les instances 
susceptibles d’être engagées par cet organisme 
offrent le meilleur moyen de statuer sur les actes 
fautifs allégués en l’espèce.
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[139]  I am unable to accept these arguments. In 
Hollick, McLachlin C.J. was of the view that the  
plaintiff had not satisfied the certification re-
quirements on the grounds that a class proceeding 
was not the preferable procedure. In that case, 
she found that the question of whether or not  
the defendant had unlawfully emitted meth-
ane gas and other pollutants was common to all  
class members. However, as to whether loss could 
be established on a class-wide basis, she found 
too many differences among the class members to 
consider loss a common issue. In other words, while 
she found that there was a common issue related 
to the existence of the cause of action, she did  
not consider the loss-related issues to be com-
mon to all the class members. She dismissed the 
class action on the basis that “[o]nce the com mon 
issue is seen in the context of the entire claim, it 
becomes difficult to say that the resolution of the 
com mon issue will significantly advance the action” 
(para. 32).

[140]  In the present case, there are common 
is sues related to the existence of the causes of 
action, but there are also common issues related 
to loss to the class members. Unlike Hollick, here 
the loss-related issues can be said to be common 
be cause there is an expert methodology that has  
been found to have a realistic prospect of establish-
ing loss on a class-wide basis. If the common issues 
were to be resolved, they would be determina-
tive of Microsoft’s liability and of whether passing 
on of the overcharge to the indirect purchasers 
has occurred. Because such determinations will  
be essential in order for the class members to 
recover, it can be said, in this case, that a resolution 
of the common issues would significantly advance 
the action. While it is possible that individual 
issues may arise at the trial of the common issues, 
it is implicit in the reasons of Myers J. that, at the 
certification stage, he found the common issues  
to predominate over issues affecting only individ-
ual class members. I would agree. In the circum-
stances, I would not interfere with his finding that 
the class action is the preferable procedure.

[139]  Je ne puis faire droit à ces prétentions. 
Dans Hollick, la juge en chef McLachlin estime 
que le demandeur ne satisfait pas aux conditions de 
certification en ce que le recours collectif ne constitue 
pas la meilleure procédure. Selon elle, la question 
de savoir si la défenderesse a émis illégalement du 
méthane et d’autres polluants est commune à tous 
les membres du groupe. Sur la question de savoir 
si la perte peut être établie à l’échelle du groupe, 
elle conclut cependant que, en raison de différences  
trop nombreuses entre les membres du groupe, il  
n’y a pas lieu de voir dans la perte une question 
commune. En d’autres termes, bien qu’elle con-
clue que l’existence d’une cause d’action soulève 
une question commune, la Juge en chef estime que 
les questions liées à la perte ne sont pas communes  
à tous les membres du groupe. Elle refuse de cer-
ti fier le recours collectif au motif que, « [u]ne fois 
la question commune considérée dans le contexte 
global de la demande, il devient difficile d’affirmer 
que le règlement de la question commune fera pro-
gresser substantiellement l’instance » (par. 32).

[140]  Dans la présente affaire, non seulement 
l’exis tence de causes d’action, mais aussi la perte 
subie par les membres du groupe, constituent des 
ques tions communes. Contrairement à l’affaire Hol-
lick, on peut dire en l’espèce que la perte cons ti tue 
une question commune car il a été déterminé qu’une 
méthode proposée par un expert permettrait assez 
certainement d’établir la perte à l’échelle du groupe. 
Le règlement des questions communes devrait per-
mettre de statuer sur la responsabilité de Microsoft 
et sur le transfert de la majoration aux acheteurs 
indirects. Puisqu’il est essentiel de statuer sur ces 
points afin que les membres du groupe puissent 
recouvrer le montant de la perte, on peut soutenir en 
l’espèce que le règlement des questions communes 
fera progresser substantiellement l’instance. Bien 
qu’il soit possible que des questions individuelles 
soient soulevées à l’audition des questions com mu-
nes, le juge Myers indique implicitement dans ses 
motifs que, à l’étape de la certification, les ques-
tions communes l’em portent sur les questions qui 
ne touchent que des membres individuels. Je suis 
d’accord. Dans les circonstances, je suis d’avis de 
ne pas modifier sa conclusion portant que le recours 
collectif constituerait la meilleure procédure pour 
régler les questions communes.
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[141]  It is also premature to assume that the 
award in this case will result in cy-près distribu-
tion or that the objective of access to justice will 
be frustrated on this account. Further, while under  
the Competition Act the Competition Commis sioner 
is the primary organ responsible for deterrence and 
behaviour modification, the Competition Bureau in 
this case has said that it will not be pursuing any 
action against Microsoft. Accordingly, if the class 
action does not proceed, the objectives of deterrence 
and behaviour modification will not be addressed at 
all. On this issue, the class action is not only the  
preferable procedure but the only procedure avail-
able to serve these objectives.

 (4) Conclusion on the Certification of the 
Action

[142]  I would restore the orders of the appli ca-
tions judges allowing for certification of this ac tion 
as a class proceeding with the exception that the 
pleadings based on constructive trust be struck.

V. Conclusion

[143]  For the above reasons, I would allow the 
appeal with costs throughout.

Appendix: Common Issues Certified  
by Myers J.

Breach of Competition Act, R.S.C. 1985, c. C-34

 (a) Did the Defendants, or either of them, engage in 
conduct which is contrary to s. 45 and or s. 52 of 
the Competition Act?

 (b) Are the Class Members entitled to losses or  
damages pursuant to section 36 of the Com-
petition Act, and, if so, in what amount?

[141]  De plus, il est trop tôt pour présumer que 
la réparation accordée en l’espèce donnera lieu à 
des versements selon le principe de l’aussi-près ou 
que, le cas échéant, l’objectif de favoriser l’accès 
à la justice sera compromis. En outre, bien que, 
sous le régime de la Loi sur la concurrence, la 
dissuasion et la modification des comportements 
relèvent en premier lieu du commissaire de la 
concurrence, le Bureau de la concurrence a indiqué 
qu’il ne poursuivrait pas Microsoft dans le présent 
dossier. Par conséquent, si le recours collectif 
n’est par certifié, les objectifs de dissuasion et de 
modification des comportements ne feront l’objet 
d’aucune mesure. Non seulement le recours 
collectif constitue la meilleure procédure pour 
atteindre ces objectifs, mais il est le seul.

 (4) Conclusion sur la certification du recours 
collectif

[142]  Je suis d’avis de rétablir les ordonnances 
des juges saisis des demandes qui font droit à 
la demande de certification de l’action à titre de 
recours collectif, sous réserve de la radiation des 
allégations fondées sur la fiducie par interprétation.

V. Conclusion

[143]  Pour les motifs qui précèdent, je suis d’avis 
d’accueillir le pourvoi avec dépens devant tous les 
cours.

Annexe : Questions communes certifiées  
par le juge Myers

[traduction]

Violation de la Loi sur la concurrence, L.R.C. 1985, 
ch. C-34

 a) Les défenderesses ou l’une d’elles se sont-elles 
livrées à un comportement allant à l’encontre des 
art. 45 ou 52 de la Loi sur la concurrence?

 b) Les membres du groupe ont-ils droit, suivant 
l’art.  36 de la Loi sur la concurrence, au 
recouvrement des pertes ou des dommages subis 
et, dans l’affirmative, à raison de quel montant?
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542 [2013] 3 S.C.R.pro-sys consultants  v.  microsoft

 (c) Can the amount of damages be determined on  
an aggregate basis and if so, in what amount?

Conspiracy

 (d) Did the Defendants, or either [of] them, conspire 
to harm the Class Members?

 (e) Did the Defendants, or either of them, act in fur-
therance of the conspiracy?

 (f) Was the predominant purpose of the conspir acy 
to harm the Class Members?

 (g) Did the conspiracy involve unlawful acts?

 (h) Did the Defendants, or either of them, know that 
the conspiracy would likely cause injury to the 
Class Members?

 (i) Did the Class Members suffer economic loss?

 (j) What damages, if any, are payable by the De-
fendants, or either of them, to the Class Mem-
bers?

 (k) Can the amount of damages be determined on  
an aggregate basis and if so, in what amount?

Tortious Interference with Economic Interests

 (l) Did the Defendants, or either of them, intend to 
injure the Class Members?

 (m) Did the Defendants, or either of them, interfere 
with the economic interests of the Class Mem-
bers by unlawful or illegal means?

 (n) Did the Class Members suffer economic loss as  
a result of the Defendants’ interference?

 (o) What damages, if any, are payable by the 
Defendants, or either of them, to the Class 
Members?

 (p) Can the amount of damages be determined on  
an aggregate basis and if so, in what amount?

Unjust Enrichment, Waiver of Tort and Constructive 
Trust

 (q) Have the Defendants, or either of them, been  
unjustly enriched by the receipt of an Over-
charge? “Overcharge” means the difference 

 c) Le montant des dommages-intérêts peut-il être 
établi de manière globale et, dans l’affirmative, 
quel est-il?

Complot

 d) Les défenderesses ou l’une d’elles ont-elles 
participé à un complot visant à causer un pré-
judice aux membres du groupe?

 e) Les défenderesses ou l’une d’elles ont-elles agi 
en vue de la réalisation du complot?

 f) Le complot visait-il principalement à causer un 
préjudice aux membres du groupe?

 g) Les auteurs du complot ont-ils eu recours à des 
actes illégaux?

 h) Les défenderesses ou l’une d’elles savaient- 
elles que le complot causerait vraisemblablement 
un préjudice aux membres du groupe?

 i) Les membres du groupe ont-ils subi une perte 
financière?

 j) Quel est le montant des dommages-intérêts, s’il 
en est, payables par les défenderesses ou l’une 
d’elles aux membres du groupe?

 k) Le montant des dommages-intérêts peut-il être 
établi globalement et, dans l’affirmative, quel 
est-il?

Atteinte délictuelle aux intérêts financiers

 l) Les défenderesses ou l’une d’elles ont-elles eu 
l’intention de nuire aux membres du groupe?

 m) Les défenderesses ou l’une d’elles ont-elles porté 
atteinte aux intérêts financiers des membres du 
groupe par des moyens illégaux?

 n) Les membres du groupe ont-ils subi une perte 
financière par suite de cette atteinte?

 o) Quel est le montant des dommages-intérêts, s’il 
en est, payables par les défenderesses ou l’une 
d’elles aux membres du groupe?

 p) Le montant des dommages-intérêts peut-il être 
établi globalement et, dans l’affirmative, quel 
est-il?

Enrichissement sans cause, renonciation au recours 
délictuel et fiducie par interprétation

 q) Les défenderesses ou l’une d’elles se sont-elles 
enrichies sans cause par suite d’une majoration? 
« Majoration » s’entend de la différence entre 
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between the prices the Defendants actually 
charged for Microsoft Operating Systems 
and Microsoft Applications Software in the 
PC market in Canada and the prices that the 
Defendants would have been able to charge in  
the absence of their wrongdoing.

 (r) Have the Class Members suffered a corresponding 
deprivation in the amount of the Overcharge?

 (s) Is there a juridical reason why the Defendants, 
or either of them, should be entitled to retain the 
Overcharge?

 (t) What restitution, if any, is payable by the 
Defendants, or either of them, to the Class 
Members based on unjust enrichment?

 (u) Should the Defendants, or either of them, be 
constituted as constructive trustees in favour of 
the Class Members for the Overcharge?

 (v) What is the quantum of the Overcharge, if any, 
that the Defendants, or either of them, hold in 
trust for the Class Members?

 (w) What restitution, if any, is payable by the Defen-
dants to the Class Members based on the doctrine 
of waiver of tort?

 (x) Are the Defendants, or either of them, liable to 
account to the Class Members for the wrongful 
profi ts, if any, that they obtained on the sale of  
Microsoft Operating Systems or Microsoft 
Applications Software to the Class Members 
based on the doctrine of waiver of tort?

 (y) Can the amount of restitution be determined on 
an aggregate basis and if so, in what amount?

Punitive Damages

 (z) Are the Defendants, or either of them, liable to  
pay punitive or exemplary damages having re-
gard to the nature of their conduct and if so, in 
what amount and to whom?

Interest

 (aa) What is the liability, if any, of the Defendants, or 
either of them, for court order interest?

les prix que les défenderesses ont effectivement 
exigés pour les systèmes d’exploitation et les 
logiciels d’application Microsoft sur le marché 
canadien des ordinateurs personnels et les 
prix qu’elles auraient pu exiger n’eût été leur 
comportement fautif.

 r) Les membres du groupe se sont-ils appauvris 
d’un montant égal à celui de la majoration?

 s) Une cause juridique justifie-t-elle les défen-
deresses ou l’une d’elles de conserver le fruit de 
la majoration?

 t) Quelle somme les défenderesses ou l’une d’elles 
doivent-elles restituer aux membres du groupe, le 
cas échéant, sur le fondement de l’enrichissement 
sans cause?

 u) Les défenderesses ou l’une d’elles doivent-elles 
être constituées fiduciaires par interprétation 
au bénéfice des membres du groupe quant au 
montant de la majoration?

 v) À combien se monte la majoration, s’il en est, 
que les défenderesses ou l’une d’elles détien-
nent en fiducie pour les membres du groupe?

 w) Quelle somme, s’il en est, les défenderesses 
doivent-elles restituer aux membres du groupe 
sur le fondement de la renonciation au recours 
délictuel?

 x) Les défenderesses ou l’une d’elles sont-elles 
tenues de comptabiliser à l’intention des mem-
bres du groupe les profits illégitimes réalisés, 
le cas échéant, lorsqu’elles leur ont vendu des  
systèmes d’exploitation et des logiciels d’appli-
cation Microsoft, sur le fondement de la renon-
ciation au recours délictuel?

 y) Le montant de la restitution peut-il être établi 
globalement et, dans l’affirmative, quel est-il?

Dommages-intérêts punitifs

 z) Les défenderesses ou l’une d’elles sont-elles 
tenues de verser des dommages-intérêts punitifs 
ou exemplaires eu égard à la nature de leur 
comportement et, dans l’affirmative, quel est ce 
montant et qui sont les bénéficiaires?

Intérêt

 aa) Quelle obligation, s’il en est, les défenderesses 
ou l’une d’elles ont-elles de verser l’intérêt dont 
le paiement est ordonné par la cour?
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Distribution of Damages and/or Trust Funds

 (bb) What is the appropriate distribution of damages 
and/or trust funds and interest to the Class Mem-
bers and who should pay for the cost of that 
distribution? [A.R., vol. I, at pp. 167-69]

Appeal allowed with costs throughout.

Solicitors for the appellants: Camp Fiorante 
Matthews Mogerman, Vancouver; Michael Sobkin, 
Ottawa.

Solicitors for the respondents: McCarthy 
Tétrault, Toronto; Blake, Cassels & Graydon, Van-
couver and Toronto.

Solicitor for the intervener: Attorney General of 
Canada, Ottawa.

Distribution des dommages-intérêts ou des fonds détenus 
en fiducie

 bb) Quel est le bon mode de distribution aux mem-
bres du groupe des dommages-intérêts ou des 
fonds détenus en fiducie et de l’intérêt, et qui doit 
assumer le coût de cette distribution? [d.a., vol. I, 
p. 167-169]

Pourvoi accueilli avec dépens devant toutes les 
cours.

Procureurs des appelants : Camp Fiorante 
Matthews Mogerman, Vancouver; Michael Sobkin, 
Ottawa.

Procureurs des intimées : McCarthy Tétrault, 
Toronto; Blake, Cassels & Graydon, Vancouver et 
Toronto.

Procureur de l’intervenant : Procureur géné ral 
du Canada, Ottawa.
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Jean-Marc Richard Appellant

v.

Time Inc. and Time Consumer Marketing 
Inc. Respondents

Indexed as: Richard v. Time Inc.

2012 SCC 8

File No.: 33554.

2011: January 18; 2012: February 28.

Present: McLachlin C.J. and LeBel, Deschamps, Fish, 
Abella, Charron and Cromwell JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR 
QUEBEC

 Consumer protection — Prohibited business prac‑
tices — False or misleading representations — Court of 
Appeal finding that merchant’s representations would 
not mislead consumer “with average level of intelli‑
gence, scepticism and curiosity” — Test for determin‑
ing whether general impression given by representation 
constitutes prohibited practice — Consumer Protection 
Act, R.S.Q., c. P‑40.1, ss. 218, 219, 228, 238(c).

 Consumer protection — Prohibited business 
practices — Recourses — Conditions for exercising 
recourses — Conditions that apply where consumer 
seeks, under s. 272 of Consumer Protection Act, to have 
court sanction violations of Title II of that Act — Con‑
sumer Protection Act, R.S.Q., c. P‑40.1, ss. 2, 253, 272.

 Consumer protection — Prohibited business prac‑
tices — Recourses — Consumer seeking compensatory 
and punitive damages under s. 272 of Consumer Protec‑
tion Act — Conditions for awarding damages and cri‑
teria for determining their quantum — Consumer Pro‑
tection Act, R.S.Q., c. P‑40.1, s. 272 — Civil Code of 
Québec, S.Q. 1991, c. 64, art. 1621.

 In his mail, R received an “Official Sweepstakes 
Notification” (the “Document”) in the form of a letter 
supposedly signed by the manager responsible for the 

Jean-Marc Richard Appelant

c.

Time Inc. et Time Consumer Marketing 
Inc. Intimées

Répertorié : Richard c. Time Inc.

2012 CSC 8

No du greffe : 33554.

2011 : 18 janvier; 2012 : 28 février.

Présents : La juge en chef McLachlin et les juges LeBel, 
Deschamps, Fish, Abella, Charron et Cromwell.

EN APPEL DE LA COUR D’APPEL DU QUÉBEC

 Protection du consommateur — Pratiques de com‑
merce interdites — Représentations fausses ou trom‑
peuses — Cour d’appel concluant que des représenta‑
tions faites par un commerçant n’étaient pas de nature 
à tromper un consommateur « moyennement intelligent, 
moyennement sceptique et moyennement curieux » — 
Quel est le critère à adopter pour déterminer si l’impres‑
sion générale donnée par une représentation consti‑
tue une pratique interdite? — Loi sur la protection du 
consommateur, L.R.Q., ch. P‑40.1, art. 218, 219, 228, 
238c).

 Protection du consommateur — Pratiques de com‑
merce interdites — Recours — Conditions d’ouverture — 
À quelles conditions l’art. 272 de la Loi sur la protection 
du consommateur permet‑il au consommateur de faire 
sanctionner les violations aux prescriptions du titre II 
de cette loi? — Loi sur la protection du consommateur, 
L.R.Q., ch. P‑40.1, art. 2, 253, 272.

 Protection du consommateur — Pratiques de com‑
merce interdites — Recours — Demande de dommages‑
intérêts compensatoires et punitifs faite par un consom‑
mateur en vertu de l’art. 272 de la Loi sur la protection 
du consommateur — Quelles sont les conditions d’octroi 
des dommages‑intérêts et les critères à utiliser pour 
déterminer leur quantum? — Loi sur la protection du 
consommateur, L.R.Q., ch. P‑40.1, art. 272 — Code civil 
du Québec, L.Q. 1991, ch. 64, art. 1621.

 R a reçu par courrier un « Avis officiel du concours 
Sweepstakes » (le « Document ») sous forme de lettre 
signée, apparemment, par la directrice du programme 
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sweepstakes. Along the edge of the letter were boxes 
printed in colour, some of which, because they referred 
to Time magazine, could lead the recipient to infer that 
it was from T and TCM. In the Document, which was 
written in English only, several exclamatory sentences 
in bold uppercase letters, whose purpose was to catch 
the reader’s attention by suggesting that he or she had 
won a cash prize of US$833,337, were combined with 
conditional clauses in smaller print, some of which 
began with the words “If you have and return the Grand 
Prize winning entry in time”. In addition, the back side 
of the letter informed R that he would qualify for a 
$100,000 bonus prize if he validated his entry within 
five days. The mailing also contained a reply coupon 
and a return envelope on which the official rules of 
the sweepstakes appeared in small print. The reply 
coupon also offered R the possibility of subscribing to 
Time magazine. As well, the rules stated that a win-
ning number had been pre-selected by computer and 
that the holder of that number could receive the grand 
prize only if the reply coupon was returned by the dead-
line. If the holder of the pre-selected winning number 
did not return the reply coupon, the rules explained, the 
grand prize winner would be selected by random draw-
ing among all eligible entries, that is, everyone who had 
returned the reply coupon, and each participant’s odds 
of winning would then be 1:120 million. Convinced that 
he was about to receive the promised amount, R imme-
diately returned the reply coupon that was in the enve-
lope. In doing so, he also subscribed to Time magazine. 
R began regularly receiving issues of the magazine a 
short time later, but the cheque he was expecting was 
a long time coming. He contacted T and TCM, which 
informed him that he would not be receiving a cheque, 
because the Document had not contained the winning 
entry for the draw and was merely an invitation to par-
ticipate in a sweepstakes. They also informed him that 
the manager who had signed the letter did not exist; the 
name was merely a “pen name”.

 R filed a motion to institute proceedings in which 
he asked the Quebec Superior Court to declare him 
to be the winner of the cash prize mentioned in the 
Document and to order T and TCM to pay compensa-
tory and punitive damages corresponding to the value 
of the grand prize. The Superior Court allowed the 
action in part. It held that the Document contravened 
Title II of the Consumer Protection Act (“C.P.A.”) on 
prohibited business practices and that the civil sanc-
tions provided for in s. 272 C.P.A. were accordingly 
available. The judge set the value of the moral inju-
ries suffered by R at $1,000 and fixed the quantum 

et bordée d’encadrés imprimés en couleurs dont cer-
tains, en raison de leurs références au magazine Time, 
permettent à son destinataire de déduire qu’elle émane 
de T et TCM. Le Document, en langue anglaise seu-
lement, combine plusieurs phrases écrites en majuscu-
les et caractères gras rédigées sous forme exclamative, 
dont l’objectif est de capter l’attention du lecteur en lui 
suggérant qu’il est le gagnant d’un prix en argent de 
833 337 $US, à des phrases imprimées en plus petits 
caractères rédigées sous forme conditionnelle, dont plu-
sieurs débutent par les mots « Si vous détenez le coupon 
de participation gagnant du Gros Lot et le retournez à 
temps ». Au verso, la lettre indique d’ailleurs que R 
sera admissible à un prix additionnel de 100 000 $ s’il 
valide son inscription à l’intérieur d’un délai de cinq 
jours. L’envoi postal contenait aussi un coupon-réponse 
ainsi qu’une enveloppe de retour sur laquelle les règles 
officielles du concours étaient imprimées en petits 
caractères. Le coupon-réponse offrait également à R la 
possibilité de s’abonner au magazine Time. Par ailleurs, 
les règles indiquaient qu’un numéro gagnant avait été 
présélectionné par ordinateur et que son détenteur ne 
pourrait toucher le gros lot que s’il retournait le coupon-
réponse dans le délai fixé. Les règles indiquaient que, 
dans l’éventualité où le détenteur du numéro gagnant 
présélectionné ne retournerait pas le coupon-réponse, 
le gros lot serait tiré aléatoirement parmi toutes les per-
sonnes ayant retourné le coupon-réponse et que chaque 
participant aurait alors une chance de gagner sur 120 
millions. Convaincu qu’il était sur le point de toucher 
la somme promise, R a aussitôt retourné le coupon-
réponse se trouvant à l’intérieur de l’enveloppe. Ce fai-
sant, il s’est abonné au magazine Time. Peu après, R a 
commencé à recevoir les numéros du magazine à inter-
valles réguliers, mais le chèque espéré se faisait atten-
dre. Il a contacté T et TCM, qui l’ont informé qu’il ne 
recevrait aucun chèque puisque le Document ne portait 
pas le numéro gagnant du tirage et ne constituait qu’une 
simple invitation à participer à un concours. Elles l’ont 
également informé que la directrice du programme qui 
avait signé la lettre n’existait pas; il s’agissait plutôt 
d’un « nom de plume ».

 R a déposé une requête introductive d’instance 
demandant à la Cour supérieure du Québec de le 
déclarer gagnant du prix en argent mentionné dans le 
Document et de condamner T et TCM à des dommages-
intérêts compensatoires et punitifs correspondant à la 
valeur du gros lot. La Cour supérieure a accueilli le 
recours en partie. Elle a jugé que le Document contreve-
nait aux prescriptions du titre II de la Loi sur la protec‑
tion du consommateur (« L.p.c. ») portant sur les pra-
tiques interdites de commerce et donnait ouverture aux 
sanctions civiles prévues à l’art. 272 L.p.c. La juge a 
fixé à 1 000 $ la valeur des dommages moraux subis par 
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of punitive damages that were also awarded to him at  
$100,000.

 The Court of Appeal allowed the appeal of T and 
TCM and concluded that they had not violated the 
C.P.A. First, T and TCM had not violated s. 228 C.P.A. 
by failing to indicate clearly in the Document that R 
might not be the grand prize winner. Moreover, using 
the name of a fictitious person as the signer of the 
Document did not contravene s. 238(c) C.P.A., since it 
did not have the potential to mislead consumers about 
the merchant’s identity. Finally, there were no false 
or misleading representations in the Document, as it 
would not mislead a consumer “with an average level 
of intelligence, scepticism and curiosity”. The Court of 
Appeal set aside the award of compensatory and puni-
tive damages.

 Held: The appeal should be allowed in part.

 Per McLachlin C.J. and LeBel, Deschamps, Fish, 
Abella, Charron and Cromwell JJ.: The analytical 
approach chosen by the Court of Appeal for establishing 
the general impression conveyed by the advertisement 
of T and TCM was inconsistent with the test adopted 
by the legislature. According to s. 218 C.P.A., which 
guides the application of all the provisions of Title II 
concerning prohibited business practices, to determine 
whether a representation constitutes such a practice, it 
is necessary to consider the “general impression” given 
by the representation and, where appropriate, the “lit-
eral meaning” of the words used in it. In the case of 
false or misleading advertising, the general impression 
is the one a person has after an initial contact with the 
entire advertisement, and it relates to both the layout of 
the advertisement and the meaning of the words used. 
It is analysed without considering the personal attrib-
utes of the consumer who has instituted proceedings 
against the merchant. To be consistent with the legis-
lature’s objective of protecting vulnerable persons from 
the dangers of certain advertising techniques, the gen-
eral impression test must be applied from the perspec-
tive of the average consumer, who is credulous and 
inexperienced and takes no more than ordinary care 
to observe that which is staring him or her in the face 
upon first entering into contact with an entire advertise-
ment. Considerable importance must be attached not 
only to the text, but also to the entire context, including 
the way the text is displayed to the consumer. Defining 
the average consumer as having “an average level of 
intelligence, scepticism and curiosity” is inconsistent 
with the letter and the spirit of s. 218 C.P.A. A court 
asked to assess the veracity of a commercial represen-
tation must engage, under s. 218 C.P.A., in a two-step 

R. Elle a fixé à 100 000 $ le quantum des dommages-
intérêts punitifs qui lui étaient également octroyés.

 La Cour d’appel a accueilli l’appel de T et TCM et 
conclu qu’elles n’avaient pas violé la L.p.c. D’abord, T 
et TCM n’avaient pas violé l’art. 228 L.p.c. en omet-
tant d’écrire clairement sur le Document que R pouvait 
ne pas être le gagnant du gros lot. De plus, l’utilisa-
tion du nom d’une personne fictive comme signataire 
du Document ne violait pas l’al. 238c) L.p.c., car cela 
n’était pas susceptible de tromper les consommateurs 
sur l’identité du commerçant. Enfin, le Document ne 
contenait aucune représentation fausse ou trompeuse, 
car il ne serait pas de nature à tromper le consomma-
teur « moyennement intelligent, moyennement scepti-
que et moyennement curieux ». La Cour d’appel a cassé 
la condamnation à des dommages-intérêts compensa-
toires et punitifs.

 Arrêt : Le pourvoi est accueilli en partie.

 La juge en chef McLachlin et les juges LeBel, 
Deschamps, Fish, Abella, Charron et Cromwell : La 
méthode d’analyse choisie par la Cour d’appel pour 
déterminer l’impression générale donnée par la publi-
cité de T et TCM ne respectait pas le critère retenu par le 
législateur. L’article 218 L.p.c., qui encadre l’application 
de toutes les dispositions du titre II concernant les pra-
tiques de commerce interdites, prescrit que, pour déter-
miner si une représentation constitue une telle pratique, 
il faut examiner l’« impression générale » donnée par la 
représentation ainsi que, s’il y a lieu, le « sens littéral » 
des termes qui y sont employés. En ce qui concerne la 
publicité fausse ou trompeuse, l’impression générale 
est celle qui se dégage après un premier contact com-
plet avec la publicité, et ce, à l’égard tant de sa facture 
visuelle que de la signification des mots employés. Elle 
s’analyse en faisant abstraction des attributs personnels 
du consommateur à l’origine de la procédure engagée 
par le commerçant. Pour respecter l’objectif du légis-
lateur de protéger les personnes vulnérables contre les 
dangers de certaines méthodes publicitaires, le critère 
de l’impression générale doit être appliqué dans une 
perspective d’un consommateur moyen, crédule et inex-
périmenté, qui ne prête rien de plus qu’une attention 
ordinaire à ce qui lui saute aux yeux lors d’un premier 
contact complet avec une publicité. Une importance 
considérable doit être attachée non seulement au texte, 
mais à tout son contexte, notamment à la manière dont 
il est présenté au consommateur. Définir le consomma-
teur moyen comme « moyennement intelligent, moyen-
nement sceptique et moyennement curieux » se conci-
lie mal avec le libellé et l’esprit de l’art. 218 L.p.c. Les 
tribunaux appelés à évaluer la véracité d’une représen-
tation commerciale doivent procéder, selon l’art. 218 
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analysis that involves — having regard, where appro-
priate, to the literal meaning of the words used by the 
merchant — (1) describing the general impression that 
the representation is likely to convey to a credulous and 
inexperienced consumer; and (2) determining whether 
that general impression is true to reality. If the answer 
at the second step is no, the merchant has engaged in a 
prohibited practice.

 In this case, the average consumer, after first read-
ing the Document, would have been under the general 
impression that R held the winning entry and had only 
to return the reply coupon to initiate the claim process. 
The Document’s strange collection of affirmations and 
restrictions was not clear or intelligible enough to dispel 
the general impression conveyed by the most promi-
nent sentences. Even if it did not necessarily contain 
any statements that were actually false, the fact remains 
that it was riddled with misleading representations 
within the meaning of s. 219 C.P.A. Furthermore, the 
contest rules were not all apparent to someone reading 
the Document for the first time. These are important 
facts that T and TCM were required to mention. As a 
result, T and TCM also violated s. 228 C.P.A. However, 
the use by T and TCM of a “pen name” in their adver-
tising material did not amount to a violation of s. 238(c) 
of the C.P.A., as the Document contained no false rep-
resentations concerning their status or identity. It can 
be understood from a single reading that the Document 
was from them and that they did not claim to have a par-
ticular status or identity that they did not actually have.

 Subject to the other recourses provided for in the 
C.P.A., a consumer can institute proceedings under s. 
272 C.P.A. to have the court sanction a failure by a mer-
chant or a manufacturer to fulfil an obligation imposed 
on the merchant or manufacturer by the C.P.A., by the 
regulations made under the C.P.A. or by a voluntary 
undertaking. Where a merchant or a manufacturer fails 
to fulfil an obligation to which s. 272 C.P.A. applies, 
the consumer can claim a contractual remedy, com-
pensatory damages and punitive damages, or just one 
of those remedies. It will then be up to the trial judge 
to award the remedies he or she considers appropriate 
in the circumstances. However, the sanction available 
under s. 272 for failing to fulfil an obligation must be 
imposed in accordance with the principles governing 
the application of the C.P.A. and, where applicable, 
the rules of the general law. In particular, legal interest 
under that provision depends on the existence of a con-
tract to which the Act applies, since s. 2 C.P.A. estab-
lishes the basic principle that a consumer contract must 

L.p.c., à une analyse en deux étapes, en tenant compte, 
s’il y a lieu, du sens littéral des mots employés par le 
commerçant : (1) décrire d’abord l’impression générale 
que la représentation est susceptible de donner chez le 
consommateur crédule et inexpérimenté; (2) déterminer 
ensuite si cette impression générale est conforme à la 
réalité. Dans la mesure où la réponse à cette dernière 
question est négative, le commerçant aura commis une 
pratique interdite.

 En l’espèce, le consommateur moyen, après une 
première lecture du Document, aurait eu l’impression 
générale que R détenait le numéro gagnant et qu’il 
lui suffisait de retourner le coupon-réponse pour que 
la procédure de réclamation puisse s’enclencher. Le 
curieux assemblage d’affirmations et de restrictions 
que contient le Document n’est pas suffisamment clair 
et intelligible pour dissiper l’impression laissée par 
ses phrases prédominantes. Même si le Document ne 
contient pas nécessairement d’énoncés qui sont litté-
ralement faux, il reste qu’il est truffé de représenta-
tions trompeuses au sens de l’art. 219 L.p.c. De plus, 
les règles du concours n’apparaissent pas toutes lors 
d’une première lecture du Document. Il s’agit là de 
faits importants que T et TCM ne pouvaient passer 
sous silence. Par voie de conséquence, T et TCM ont 
aussi contrevenu à l’art. 228 L.p.c. Toutefois, même si 
elles ont utilisé un « nom de plume » dans leur matériel 
publicitaire, T et TCM n’ont pas contrevenu à l’al. 238c) 
L.p.c., car le Document ne contient aucune représenta-
tion fausse quant à leur statut ou identité. Une seule lec-
ture du Document suffit pour comprendre qu’il émane 
d’elles et que celles-ci ne déclarent pas posséder un 
statut ou une identité qu’elles n’ont pas en réalité.

 Un consommateur peut, sous réserve des autres 
recours prévus par la loi, intenter une poursuite en vertu 
de l’art. 272 L.p.c. afin de faire sanctionner la violation 
par un commerçant ou un fabricant d’une obligation que 
lui impose la L.p.c., un règlement adopté en vertu de 
celle-ci ou un engagement volontaire. En cas de contra-
vention par un commerçant ou un fabricant à une obli-
gation visée par l’art. 272 L.p.c., le consommateur peut 
demander à la fois des réparations contractuelles, des 
dommages-intérêts compensatoires et des dommages-
intérêts punitifs ou, au contraire, ne réclamer que l’une 
de ces mesures. Il appartiendra ensuite au juge de pre-
mière instance d’accorder les réparations qu’il estimera 
appropriées dans les circonstances. La sanction de la 
violation d’une obligation en vertu de l’art. 272 doit tou-
tefois s’exercer conformément aux principes régissant 
l’application de la L.p.c. et, le cas échéant, aux règles du 
droit commun. En particulier, l’intérêt juridique pour 
agir en vertu de cette disposition dépend de l’existence 
d’un contrat visé par la loi, car l’art. 2 L.p.c. pose le 
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exist for the Act to apply, except in the specific case of 
the penal provisions. The recourse is therefore available 
only to natural persons who have entered into a contract 
governed by the Act with a merchant or a manufacturer.

 The presumption of fraud provided for in s. 253 
C.P.A. does not delimit the scope of s. 272 C.P.A. or 
govern the principles that underlie the application of 
that section. Rather, it provides consumers with addi-
tional protection in situations in which they do not wish 
or are not able to exercise a recourse under s. 272 C.P.A. 
Similarly, s. 217 C.P.A., which provides that the fact 
that a prohibited practice has been used is not subor-
dinate to whether or not a contract has been made, is 
not intended to govern the conditions under which the 
recourses provided for in s. 272 C.P.A. are available and 
can be exercised. It relates only to the existence of a pro-
hibited practice and authorizes the Director of Criminal 
and Penal Prosecutions to enforce the Act on a preven-
tive basis, in keeping with the legislature’s intention.

 For the contractual remedies provided for in s. 272 
C.P.A. to be available, a consumer does not have to 
prove fraud and its consequences on the basis of the 
ordinary rules of the civil law, since, given the influ-
ence that prohibited practices can have on a consumer’s 
decision to enter into a contractual relationship with 
a merchant, a prohibited practice in itself constitutes 
fraud within the meaning of art. 1401 of the Civil Code 
of Quebec (“C.C.Q.”). As well, a merchant or manu-
facturer who is sued cannot raise a defence based on 
“fraud that has been uncovered and is not prejudicial”. 
The recourse provided for in s. 272 C.P.A. is based 
on the premise that any failure to fulfil an obligation 
imposed by the Act gives rise to an absolute presump-
tion of prejudice to the consumer. Proof that one of 
the statutory contractual obligations that are set out 
primarily in Title I of the Act has been violated enti-
tles a consumer, without having to meet any additional 
requirements, to obtain one of the contractual remedies 
provided for in s. 272. A consumer who wishes to ben-
efit from this presumption in order to have a court sanc-
tion the use by a merchant or a manufacturer of prac-
tices prohibited by Title II of the Act must prove the 
following: (1) that the merchant or manufacturer failed 
to fulfil one of the obligations imposed by Title II of the 
Act; (2) that the consumer saw the representation that 
constituted a prohibited practice; (3) that the consum-
er’s seeing that representation resulted in the formation, 
amendment or performance of a consumer contract; 
and (4) that a sufficient nexus existed between the con-
tent of the representation and the goods or services cov-
ered by the contract. This last requirement means that 

principe fondamental que l’existence d’un contrat de 
consommation représente la condition nécessaire à 
l’application de la loi, sous réserve du cas particulier 
des dispositions pénales. Le recours n’est donc ouvert 
qu’aux personnes physiques ayant conclu avec un com-
merçant ou un fabricant un contrat régi par la loi.

 La présomption de dol établie par l’art. 253 L.p.c. 
ne délimite pas la portée de l’art. 272 L.p.c. et ne régit 
pas les principes qui en sous-tendent l’application. Elle 
accorde plutôt une protection additionnelle au consom-
mateur dans des situations où il ne souhaite pas ou ne 
peut pas exercer un recours en vertu de l’art. 272 L.p.c. 
De même, l’art. 217 L.p.c., qui dispose que la commis-
sion d’une pratique interdite n’est pas subordonnée à 
la conclusion d’un contrat, n’a pas vocation à régir les 
conditions d’ouverture et d’exercice des recours prévus 
à l’art. 272 L.p.c. Cet article ne porte que sur l’exis-
tence d’une pratique interdite, et permet au directeur 
des poursuites criminelles et pénales de faire respecter 
la loi à titre préventif, conformément à l’intention légis-
lative en la matière.

 Pour avoir accès aux mesures de réparation contrac-
tuelles prévues à l’art. 272 L.p.c., le consommateur n’a 
pas à prouver le dol et ses conséquences selon les règles 
ordinaires du droit civil, car, vu l’influence possible 
des pratiques interdites sur la décision des consomma-
teurs de s’engager dans une relation contractuelle avec 
un commerçant, l’existence d’une pratique interdite 
constitue en soi un dol au sens de l’art. 1401 du Code 
civil du Québec (« C.c.Q. »). De même, le commerçant 
ou le fabricant poursuivi ne peut soulever un moyen de 
défense basé sur le « dol éclairé et non préjudiciable ». 
Le recours prévu à l’art. 272 L.p.c. est fondé sur la pré-
misse que tout manquement à une obligation imposée 
par la loi entraîne l’application d’une présomption abso-
lue de préjudice pour le consommateur. La preuve de 
la violation d’une obligation contractuelle de source 
légale qui se retrouve principalement au titre I de la loi 
permet, sans exigence additionnelle, au consommateur 
d’obtenir l’une des mesures de réparation contractuelles 
prévues à l’art. 272. Lorsqu’il souhaite faire sanctionner 
les pratiques interdites au titre II de la loi et commi-
ses par les commerçants et fabricants, le consomma-
teur, pour bénéficier de cette présomption, doit prou-
ver : (1) la violation par le commerçant ou le fabricant 
d’une des obligations imposées par le titre II de la loi; 
(2) la prise de connaissance de la représentation consti-
tuant une pratique interdite par le consommateur; (3) la 
formation, la modification ou l’exécution d’un contrat 
de consommation subséquente à cette prise de connais-
sance et (4) une proximité suffisante entre le contenu 
de la représentation et le bien ou le service visé par le 
contrat. Selon ce dernier critère, la pratique interdite 
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doit être susceptible d’influer sur le comportement 
adopté par le consommateur relativement à la forma-
tion, à la modification ou à l’exécution du contrat de 
consommation. Lorsque ces quatre éléments sont éta-
blis, le contrat formé, modifié ou exécuté constitue, en 
soi, un préjudice subi par le consommateur, et celui-ci 
peut demander l’une des mesures de réparation contrac-
tuelles prévues à l’art. 272 L.p.c.

 Le recours en dommages-intérêts prévu à l’art. 272 
L.p.c. est autonome par rapport aux mesures de répa-
ration contractuelles prévues aux al. a) à f) de ce même 
article. Il doit néanmoins être exercé dans le respect du 
principe régissant l’intérêt juridique pour intenter une 
poursuite en vertu de l’art. 272, et demeure soumis aux 
règles générales du droit civil québécois. En outre, l’oc-
troi de dommages-intérêts compensatoires en matière 
extracontractuelle est permis, car le dol commis au 
cours de la phase précontractuelle constitue une faute 
civile susceptible d’engager la responsabilité extracon-
tractuelle de son auteur. Dans la mesure où il est ouvert 
au consommateur, le recours en dommages-intérêts 
prévu à l’art. 272 L.p.c., qu’il soit intenté sur une base 
contractuelle ou extracontractuelle, allège donc son far-
deau de preuve au moyen d’une présomption absolue de 
préjudice découlant de toute illégalité commise par le 
commerçant ou le fabricant. Cette présomption dispense 
le consommateur de la nécessité de prouver l’intention 
de tromper du commerçant. Le consommateur qui béné-
ficie de la présomption irréfragable de préjudice aura 
également réussi à prouver la faute du commerçant ou 
du fabricant pour l’application de l’art. 272 L.p.c.

 En l’espèce, R s’est déchargé de son fardeau de prou-
ver l’existence d’un lien rationnel entre les pratiques 
interdites commises par T et TCM et le contrat d’abon-
nement l’unissant à ces dernières. R s’est abonné au 
magazine Time après avoir lu la documentation que T 
et TCM lui ont fait parvenir, et la juge de première ins-
tance a conclu qu’il ne se serait pas abonné s’il n’avait 
pas lu la documentation trompeuse. En conséquence, 
le Document est réputé avoir eu un effet dolosif sur 
la décision de R de s’abonner au magazine Time. Le 
comportement reproché à T et TCM constitue une faute 
civile entraînant leur responsabilité extracontractuelle.

 Aucune raison ne justifie de réviser les conclusions 
de la juge de première instance selon lesquelles la faute 
de T et TCM a causé à R des dommages moraux éva-
lués à 1 000 $. T et TCM n’ont pas démontré que la juge 
avait erré dans son appréciation de la preuve ou dans 
l’application des principes juridiques, à l’égard tant de 
leur responsabilité que du quantum des dommages.

 Le consommateur qui invoque l’art. 272 L.p.c. peut 
également obtenir des dommages-intérêts punitifs, 

the prohibited practice must be one that was capable of 
influencing a consumer’s behaviour with respect to the 
formation, amendment or performance of the contract. 
Where these four requirements are met, the contract so 
formed, amended or performed constitutes, in itself, a 
prejudice suffered by the consumer, and the consumer 
is entitled to demand one of the contractual remedies 
provided for in s. 272 C.P.A.

 The recourse in damages provided for in s. 272 
C.P.A. is not dependent on the specific contractual 
remedies set out in s. 272(a) to ( f ). It must nevertheless 
be exercised in accordance with the rule concerning the 
legal interest required to institute proceedings under s. 
272 and is subject to the general rules of Quebec civil 
law. In addition, a claim for extracontractual compen-
satory damages is available, since fraud committed 
during the pre-contractual phase is a civil fault that 
can give rise to extracontractual liability. Where the 
recourse in damages provided for in s. 272 C.P.A. is 
available to a consumer, his or her burden of proof is 
therefore eased, regardless of whether the recourse is 
contractual or extracontractual in nature, because of the 
absolute presumption of prejudice that results from any 
unlawful act committed by the merchant or manufac-
turer. This presumption means that the consumer does 
not have to prove that the merchant intended to mis-
lead. A consumer to whom the irrebuttable presumption 
of prejudice applies has also succeeded in proving the 
fault of the merchant or manufacturer for the purposes 
of s. 272 C.P.A.

 In this case, R has discharged his burden of prov-
ing a sufficient nexus between the prohibited practices 
engaged in by T and TCM and his subscription contract 
with them. R subscribed to Time magazine after read-
ing the documentation T and TCM had sent him, and 
the trial judge found that he would not have subscribed 
to the magazine had he not read the misleading docu-
mentation. As a result, the Document is deemed to have 
had a fraudulent effect on R’s decision to subscribe to 
Time magazine. The conduct of T and TCM that is in 
issue constitutes a civil fault that triggers their extrac-
ontractual liability.

 There is no reason to interfere with the trial judge’s 
finding that the fault of T and TCM caused moral inju-
ries to R or with her award of $1,000 for those injuries. 
T and TCM have not shown that she erred in assess-
ing the evidence or in applying the legal principles with 
regard either to their liability or to the quantum of dam-
ages.

 Furthermore, consumers can be awarded puni-
tive damages under s. 272 C.P.A. even if they are not 
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même s’il ne lui a pas été accordé en même temps une 
réparation contractuelle ou des dommages-intérêts 
compensatoires. Parce que l’art. 272 L.p.c. n’établit 
aucun critère ou règle encadrant l’attribution de ces 
dommages-intérêts, ceux-ci seront octroyés en confor-
mité avec l’art. 1621 C.c.Q., dans un objectif de pré-
vention pour décourager la répétition de comporte-
ments indésirables, et conformément aux objectifs de la 
L.p.c., qui sont de rétablir l’équilibre dans les relations 
contractuelles entre commerçants et consommateurs et 
d’éliminer les pratiques déloyales et trompeuses. Les 
violations intentionnelles, malveillantes ou vexatoires, 
ainsi que la conduite marquée d’ignorance, d’insou-
ciance ou de négligence sérieuse de la part des com-
merçants ou fabricants à l’égard de leurs obligations et 
des droits du consommateur sous le régime de la L.p.c. 
peuvent entraîner l’octroi de dommages-intérêts puni-
tifs. Le tribunal doit toutefois étudier l’ensemble du 
comportement du commerçant lors de la violation et 
après celle-ci avant d’accorder des dommages-intérêts 
punitifs.

 En l’espèce, une condamnation à des dommages-
intérêts punitifs se justifiait. Toutefois, il y a lieu de 
réviser le montant de 100 000 $ retenu par la juge de 
première instance. Bien qu’elle ne se soit pas trompée 
en concluant que T et TCM avaient distribué un grand 
nombre d’envois postaux sur le territoire québécois à 
de nombreux consommateurs et que l’organisation de 
ces concours publicitaires leur permettait de vendre 
un grand nombre de nouveaux abonnements, la juge a 
commis une erreur en considérant, dans son évaluation 
du quantum approprié des dommages-intérêts punitifs, 
la Charte de la langue française ainsi que la situa-
tion patrimoniale de T et TCM. En l’espèce, T et TCM 
avaient commis une violation intentionnelle et calculée 
de la L.p.c. qui pouvait affecter un grand nombre de 
consommateurs, et rien dans la preuve n’indique que T 
et TCM ont pris des mesures correctives après la plainte 
de R afin de rendre leurs publicités claires ou confor-
mes à la lettre et à l’esprit de la L.p.c. Cela constitue un 
facteur aggravant. Par contre, l’impact de la faute com-
mise par T et TCM sur R demeure assez limité, même 
s’il n’est pas négligeable, et l’attitude de celui-ci n’est 
pas étrangère aux dimensions que ce litige a fini par 
prendre. Cependant, le caractère minime de la condam-
nation à des dommages-intérêts compensatoires milite 
en faveur de l’octroi d’un montant non négligeable de 
dommages-intérêts punitifs. Un montant de 15 000 $ 
suffit dans les circonstances pour assurer la fonction 
préventive des dommages-intérêts punitifs, souligne la 
gravité des violations de la loi et sanctionne la conduite 
de T et TCM de manière assez sérieuse pour les inviter 
à abandonner les pratiques interdites qu’elles ont utili-
sées, si ce n’est pas déjà fait.

awarded contractual remedies or compensatory dam-
ages at the same time. Because s. 272 C.P.A. estab-
lishes no criteria or rules for awarding punitive dam-
ages, such damages must be awarded in accordance 
with art. 1621 C.C.Q. and must have a preventive objec-
tive, that is, to discourage the repetition of undesirable 
conduct. The award must also be consistent with the 
objectives of the C.P.A., namely to restore the balance 
in the contractual relationship between merchants and 
consumers and to eliminate unfair and misleading prac-
tices. Violations by merchants or manufacturers that 
are intentional, malicious or vexatious, and conduct on 
their part in which they display ignorance, carelessness 
or serious negligence with respect to their obligations 
and consumers’ rights under the C.P.A. may result in 
awards of punitive damages. However, before awarding 
such damages, the court must consider the whole of the 
merchant’s conduct at the time of and after the viola-
tions.

 An award of punitive damages was justified in this 
case, but the amount of $100,000 awarded by the trial 
judge should be varied. Although the trial judge did 
not err in finding that T and TCM had sent many mail-
ings in Quebec to a large number of consumers and that 
these promotional sweepstakes had enabled them to sell 
many new subscriptions, she did err in considering the 
Charter of the French language and the patrimonial 
situation of T and TCM when assessing the appropriate 
quantum of punitive damages. T and TCM had inten-
tionally violated the C.P.A. in a calculated manner in 
this case, and that violation was capable of affecting a 
large number of consumers, whereas nothing in the evi-
dence indicates that, after R complained, T and TCM 
took corrective action to make their advertising clear or 
consistent with the letter and spirit of the C.P.A. This is 
an aggravating factor. On the other hand, the impact on 
R of the fault committed by T and TCM remains quite 
limited, though, it is true, not negligible, and R’s atti-
tude contributed to the proportions this case has ulti-
mately assumed. Nevertheless, the fact that the amount 
of the award of compensatory damages is small favours 
awarding a significant amount of punitive damages. 
An amount of $15,000 suffices in the circumstances 
to fulfil the preventive purpose of punitive damages, 
underlines the gravity of the violations of the Act and 
sanctions the conduct of T and TCM in a manner that 
is serious enough to induce them to cease the prohib-
ited practices in which they have been engaging, if they 
have not already done so.
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 Costs in the Superior Court and the Court of Appeal 
will be taxed in accordance with the tariffs applica-
ble in those courts. However, R will have his costs in 
the Supreme Court of Canada on a solicitor and client 
basis because of the importance of the issues of law he 
raised.

Cases Cited

 Distinguished: Hill v. Church of Scientology of 
Toronto, [1995] 2 S.C.R. 1130; Vorvis v. Insurance 
Corporation of British Columbia, [1989] 1 S.C.R. 
1085; Whiten v. Pilot Insurance Co., 2002 SCC 18, 
[2002] 1 S.C.R. 595; approved: Nichols v. Toyota 
Drummondville (1982) inc., [1995] R.J.Q. 746; Québec 
(Procureur général) v. Distribution Canovex Inc., 
[1996] J.Q. no 5302 (QL); Option Consommateurs 
v. Brick Warehouse, l.p., 2011 QCCS 569 (CanLII); 
Tremblay v. Ameublements Tanguay inc., 2011 QCCS 
3078 (CanLII); Turgeon v. Germain Pelletier Ltée, 
[2001] R.J.Q. 291; Beauchamp v. Relais Toyota inc., 
[1995] R.J.Q. 741; Lambert v. Minerve Canada, com‑
pagnie de transport aérien inc., [1998] R.J.Q. 1740; dis-
approved: Ata v. 9118‑8169 Québec Inc., 2006 QCCS 
3777, [2006] R.J.Q. 1883; Lafontaine v. La Source 
d’eau Val‑d’Or inc., 2001 CanLII 10566; Jabraian v. 
Trévi Fabrication Inc., 2005 CanLII 10580; Santangeli 
v. 154995 Canada Inc., 2005 CanLII 32103; Martin v. 
Rénovations métropolitaines (Québec) ltée, 2006 QCCQ 
1760 (CanLII); Darveau v. 9034‑9770 Québec inc., 
2005 CanLII 41136; considered: Riendeau v. Brault & 
Martineau inc., 2007 QCCS 4603, [2007] R.J.Q. 2620, 
aff’d 2010 QCCA 366, [2010] R.J.Q. 507; referred to: 
Prebushewski v. Dodge City Auto (1984) Ltd., 2005 
SCC 28, [2005] 1 S.C.R. 649; R. v. Colgate‑Palmolive 
Ltd., [1970] 1 C.C.C. 100; Veuve Clicquot Ponsardin v. 
Boutiques Cliquot Ltée, 2006 SCC 23, [2006] 1 S.C.R. 
824; Masterpiece Inc. v. Alavida Lifestyles Inc., 2011 
SCC 27, [2011] 2 S.C.R. 387; Mattel, Inc. v. 3894207 
Canada Inc., 2006 SCC 22, [2006] 1 S.C.R. 772; R. v. 
Imperial Tobacco Products Ltd., [1971] 5 W.W.R. 409; 
P.G. du Québec v. Louis Bédard Inc., 1986 CarswellQue 
981; Adams v. Amex Bank of Canada, 2009 QCCS 
2695, [2009] R.J.Q. 1746; Marcotte v. Banque de 
Montréal, 2009 QCCS 2764 (CanLII); Marcotte v. 
Fédération des caisses Desjardins du Québec, 2009 
QCCS 2743 (CanLII); Chrysler Canada Ltée v. Poulin, 
1988 CanLII 1001; A.C.E.F. Sud‑Ouest de Montréal 
v. Arrangements alternatifs de crédit du Québec Inc., 
[1994] R.J.Q. 114; Centre d’économie en chauffage 
Turcotte inc. v. Ferland, [2003] J.Q. no 18096 (QL); 
9029‑4596 Québec inc. v. Duplantie, [1999] R.J.Q. 
3059; Boissonneault v. Banque de Montréal, [1988] 
R.J.Q. 2622; Service aux marchands détaillants ltée 
(Household Finance) v. Option Consommateurs, 2006 

 Les dépens seront taxés devant la Cour supérieure 
et la Cour d’appel du Québec conformément aux tarifs 
applicables devant ces tribunaux. Toutefois, des dépens 
sur la base avocat-client sont accordés à R devant la 
Cour suprême du Canada, en raison de l’importance des 
questions de droit qu’il a soulevées.

Jurisprudence

 Distinction d’avec les arrêts : Hill c. Église de 
scientologie de Toronto, [1995] 2 R.C.S. 1130; Vorvis 
c. Insurance Corporation of British Columbia, [1989] 1 
R.C.S. 1085; Whiten c. Pilot Insurance Co., 2002 CSC 
18, [2002] 1 R.C.S. 595; arrêts approuvés : Nichols c. 
Toyota Drummondville (1982) inc., [1995] R.J.Q. 746; 
Québec (Procureur général) c. Distribution Canovex 
Inc., [1996] J.Q. no 5302 (QL); Option Consommateurs 
c. Brick Warehouse, l.p., 2011 QCCS 569 (CanLII); 
Tremblay c. Ameublements Tanguay inc., 2011 QCCS 
3078 (CanLII); Turgeon c. Germain Pelletier ltée, 
[2001] R.J.Q. 291; Beauchamp c. Relais Toyota inc., 
[1995] R.J.Q. 741; Lambert c. Minerve Canada, com‑
pagnie de transport aérien inc., [1998] R.J.Q. 1740; 
arrêts désapprouvés : Ata c. 9118‑8169 Québec Inc., 
2006 QCCS 3777, [2006] R.J.Q. 1883; Lafontaine c. 
La Source d’eau Val‑d’Or inc., 2001 CanLII 10566; 
Jabraian c. Trévi Fabrication Inc., 2005 CanLII 10580; 
Santangeli c. 154995 Canada Inc., 2005 CanLII 32103; 
Martin c. Rénovations métropolitaines (Québec) ltée, 
2006 QCCQ 1760 (CanLII); Darveau c. 9034‑9770 
Québec inc., 2005 CanLII 41136; arrêt examiné : 
Riendeau c. Brault & Martineau inc., 2007 QCCS 
4603, [2007] R.J.Q. 2620, conf. par 2010 QCCA 366, 
[2010] R.J.Q. 507; arrêts mentionnés : Prebushewski 
c. Dodge City Auto (1984) Ltd., 2005 CSC 28, [2005] 
1 R.C.S. 649; R. c. Colgate‑Palmolive Ltd., [1970] 1 
C.C.C. 100; Veuve Clicquot Ponsardin c. Boutiques 
Cliquot Ltée, 2006 CSC 23, [2006] 1 R.C.S. 824; 
Masterpiece Inc. c. Alavida Lifestyles Inc., 2011 CSC 
27, [2011] 2 R.C.S. 387; Mattel, Inc. c. 3894207 Canada 
Inc., 2006 CSC 22, [2006] 1 R.C.S. 772; R. c. Imperial 
Tobacco Products Ltd., [1971] 5 W.W.R. 409; P.G. du 
Québec c. Louis Bédard Inc., 1986 CarswellQue 981; 
Adams c. Amex Bank of Canada, 2009 QCCS 2695, 
[2009] R.J.Q. 1746; Marcotte c. Banque de Montréal, 
2009 QCCS 2764 (CanLII); Marcotte c. Fédération 
des caisses Desjardins du Québec, 2009 QCCS 2743 
(CanLII); Chrysler Canada Ltée c. Poulin, 1988 
CanLII 1001; A.C.E.F. Sud‑Ouest de Montréal c. 
Arrangements alternatifs de crédit du Québec Inc., 
[1994] R.J.Q. 114; Centre d’économie en chauffage 
Turcotte inc. c. Ferland, [2003] J.Q. no 18096 (QL); 
9029‑4596 Québec inc. c. Duplantie, [1999] R.J.Q. 
3059; Boissonneault c. Banque de Montréal, [1988] 
R.J.Q. 2622; Service aux marchands détaillants ltée 

20
12

 S
C

C
 8

 (
C

an
LI

I)



[2012] 1 R.C.S. RICHARD c. TIME INC. 273

QCCA 1319 (CanLII); Chartier v. Meubles Léon ltée, 
2003 CanLII 7749; Kingsway Financial Services Inc. 
v. 118997 Canada inc., 1999 CanLII 13530; Housen v. 
Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235; H.L. 
v. Canada (Attorney General), 2005 SCC 25, [2005] 
1 S.C.R. 401; de Montigny v. Brossard (Succession), 
2010 SCC 51, [2010] 3 S.C.R. 64; Béliveau St‑Jacques 
v. Fédération des employées et employés de ser‑
vices publics inc., [1996] 2 S.C.R. 345; Gastonguay 
v. Entreprises D. L. Paysagiste, 2004 CanLII 31925; 
Mathurin v. 3086‑9069 Québec Inc., 2003 CanLII 
19131; Systèmes Techno‑Pompes inc. v. Tremblay, 2006 
QCCA 987, [2006] R.J.Q. 1791; Champagne v. Toitures 
Couture et Associés inc., [2002] R.J.Q. 2863; Quebec 
(Public Curator) v. Syndicat national des employés de 
l’hôpital St‑Ferdinand, [1996] 3 S.C.R. 211; Landry v. 
Quesnel, [2002] R.J.Q. 80; Provigo Distribution inc. v. 
Supermarché A.R.G. inc., 1997 CanLII 10209; Genex 
Communications inc. v. Association québécoise de 
l’industrie du disque, du spectacle et de la vidéo, 2009 
QCCA 2201, [2009] R.J.Q. 2743; Fondation québécoise 
du cancer v. Patenaude, 2006 QCCA 1554, [2007] 
R.R.A. 5; Voltec ltée v. CJMF FM ltée, [2002] R.R.A. 
1078; Procureur général du Québec v. Boisclair, [2001] 
R.J.Q. 2449; Augustus v. Gosset, [1996] 3 S.C.R. 268; 
Lambert v. Macara, [2004] R.J.Q. 2637; Finney v. 
Barreau du Québec, 2004 SCC 36, [2004] 2 S.C.R. 17.

Statutes and Regulations Cited

Act respecting access to documents held by public bodies 
and the protection of personal information, R.S.Q., c. 
A-2.1, s. 167.

Act respecting prearranged funeral services and sepul‑
tures, R.S.Q., c. A-23.001, s. 56.

Charter of human rights and freedoms, R.S.Q., c. C-12, 
s. 49.

Charter of the French language, R.S.Q., c. C-11.
Civil Code of Québec, S.Q. 1991, c. 64, art. 1386, 1387, 

1388, 1401, 1407, 1412, 1621, 1899, 1902, 1968.
Combines Investigation Act, R.S.C. 1985, c. C-23, 

s. 52(4).
Competition Act, R.S.C. 1985, c. C-34, s. 52(4).
Consumer Protection Act, R.S.Q., c. P-40.1, ss. 1(e), 2, 

6.1, Title I, 8, 9, 54.1, Title II, 216, 217, 218, 219, 220 
to 251, 228, 238, 253, Title IV, 261, 262, 271, 272, 277, 
290, 310, 314, 316.

Consumer Protection Act, S.Q. 1971, c. 74.
Petroleum Products Act, R.S.Q., c. P-30.01, s. 67.
Trade‑marks Act, R.S.C. 1985, c. T-13.
Tree Protection Act, R.S.Q., c. P-37, s. 1.

(Household Finance) c. Option Consommateurs, 2006 
QCCA 1319 (CanLII); Chartier c. Meubles Léon ltée, 
2003 CanLII 7749; Kingsway Financial Services Inc. 
c. 118997 Canada inc., 1999 CanLII 13530; Housen c. 
Nikolaisen, 2002 CSC 33, [2002] 2 R.C.S. 235; H.L. 
c. Canada (Procureur général), 2005 CSC 25, [2005] 
1 R.C.S. 401; de Montigny c. Brossard (Succession), 
2010 CSC 51, [2010] 3 R.C.S. 64; Béliveau St‑Jacques 
c. Fédération des employées et employés de servi‑
ces publics inc., [1996] 2 R.C.S. 345; Gastonguay 
c. Entreprises D. L. Paysagiste, 2004 CanLII 31925; 
Mathurin c. 3086‑9069 Québec Inc., 2003 CanLII 
19131; Systèmes Techno‑Pompes inc. c. Tremblay, 2006 
QCCA 987, [2006] R.J.Q. 1791; Champagne c. Toitures 
Couture et Associés inc., [2002] R.J.Q. 2863; Québec 
(Curateur public) c. Syndicat national des employés de 
l’hôpital St‑Ferdinand, [1996] 3 R.C.S. 211; Landry c. 
Quesnel, [2002] R.J.Q. 80; Provigo Distribution inc. 
c. Supermarché A.R.G. inc., [1998] R.J.Q. 47; Genex 
Communications inc. c. Association québécoise de 
l’industrie du disque, du spectacle et de la vidéo, 2009 
QCCA 2201, [2009] R.J.Q. 2743; Fondation québécoise 
du cancer c. Patenaude, 2006 QCCA 1554, [2007] 
R.R.A. 5; Voltec ltée c. CJMF FM ltée, [2002] R.R.A. 
1078; Procureur général du Québec c. Boisclair, 
[2001] R.J.Q. 2449; Augustus c. Gosset, [1996] 3 
R.C.S. 268; Lambert c. Macara, [2004] R.J.Q. 2637; 
Finney c. Barreau du Québec, 2004 CSC 36, [2004] 2  
R.C.S. 17.

Lois et règlements cités

Charte de la langue française, L.R.Q., ch. C-11.
Charte des droits et libertés de la personne, L.R.Q., ch. 

C-12, art. 49.
Code civil du Québec, L.Q. 1991, ch. 64, art. 1386, 1387, 

1388, 1401, 1407, 1412, 1621, 1899, 1902, 1968.
Loi de la protection du consommateur, L.Q. 1971, ch. 74.
Loi relative aux enquêtes sur les coalitions, L.R.C. 1985, 

ch. C-23, art. 52(4).
Loi sur l’accès aux documents des organismes publics 

et sur la protection des renseignements personnels, 
L.R.Q., ch. A-2.1, art. 167.

Loi sur la concurrence, L.R.C. 1985, ch. C-34, art. 52(4).
Loi sur la protection des arbres, L.R.Q., ch. P-37, art. 1.
Loi sur la protection du consommateur, L.R.Q., ch. 

P-40.1, art. 1e), 2, 6.1, titre I, 8, 9, 54.1, titre II, 216, 
217, 218, 219, 220 à 251, 228, 238, 253, titre IV, 261, 
262, 271, 272, 277, 290, 310, 314, 316.

Loi sur les arrangements préalables de services funérai‑
res et de sépulture, L.R.Q., ch. A-23.001, art. 56.

Loi sur les marques de commerce, L.R.C. 1985, ch. T-13.
Loi sur les produits pétroliers, L.R.Q., ch. P-30.01, 

art. 67.

20
12

 S
C

C
 8

 (
C

an
LI

I)



274 RICHARD v. TIME INC. [2012] 1 S.C.R.

Authors Cited

Baudouin, Jean-Louis. “Rapport général”, dans Tra‑
vaux de l’Association Henri Capitant des amis de la 
culture juridique française, t. 24, La protection des 
consommateurs. Paris: Dalloz, 1975, 3.

Baudouin, Jean-Louis, et Patrice Deslauriers. La res‑
ponsabilité civile, 7e éd., vol. I, Principes généraux. 
Cowansville, Qué.: Yvon Blais, 2007.

Baudouin, Jean-Louis, et Pierre-Gabriel Jobin. Les obli‑
gations, 6e éd. par Pierre-Gabriel Jobin avec la col-
laboration de Nathalie Vézina. Cowansville, Qué.: 
Yvon Blais, 2005.

Belobaba, Edward P. “Unfair Trade Practices Legisla-
tion: Symbolism and Substance in Consumer Protec-
tion” (1977), 15 Osgoode Hall L.J. 327.

Couture, Luc-André. “Rapport sur la protection du 
consommateur au niveau fédéral en droit pénal cana-
dien”, dans Travaux de l’Association Henri Capitant 
des amis de la culture juridique française, t. 24, La 
protection des consommateurs. Paris: Dalloz, 1975, 
303.

Dallaire, Claude. “La gestion d’une réclamation en dom-
mages exemplaires: éléments essentiels à connaître 
quant à la nature et l’objectif de cette réparation, les 
éléments de procédure et de preuve incontournables 
ainsi que l’évaluation du quantum”, dans Congrès 
annuel du Barreau du Québec (2007). Montréal: Ser-
vice de la formation continue, Barreau du Québec, 
2007, 71.

Dumais, Claude-René. “Une étude des tenants et abou-
tissants des articles 271 et 272 de la Loi sur la protec-
tion du consommateur” (1985), 26 C. de D. 763.

L’Heureux, Nicole. Droit de la consommation, 5e éd. 
Cowansville, Qué.: Yvon Blais, 2000.

L’Heureux, Nicole. “L’interprétation de l’article 272 de 
la Loi sur la protection du consommateur” (1982), 42 
R. du B. 455.

L’Heureux, Nicole, et Marc Lacoursière. Droit de la 
consommation, 6e éd. Cowanswille, Qué.: Yvon 
Blais, 2011.

Lebeau, Françoise. “La publicité et la protection des 
consommateurs” (1981), 41 R. du B. 1016.

Lluelles, Didier, et Benoît Moore. Droit des obligations. 
Montréal: Thémis, 2006.

Masse, Claude. Loi sur la protection du consommateur: 
analyse et commentaires. Cowansville, Qué.: Yvon 
Blais, 1999.

Nahmiash, Laurent. “Le recours collectif et la Loi sur 
la protection du consommateur: le dol éclairé et non 
préjudiciable — l’apparence de droit illusoire”, dans 
Développements récents sur les recours collectifs. 
Cowansville, Qué.: Yvon Blais, 2004, 75.

Roy, Pauline. Les dommages exemplaires en droit québé‑
cois: instrument de revalorisation de la responsabi‑

Doctrine et autres documents cités

Baudouin, Jean-Louis. « Rapport général », dans Tra‑
vaux de l’Association Henri Capitant des amis de la 
culture juridique française, t. 24, La protection des 
consommateurs. Paris : Dalloz, 1975, 3.

Baudouin, Jean-Louis, et Patrice Deslauriers. La res‑
ponsabilité civile, 7e éd., vol. I, Principes généraux. 
Cowansville, Qué. : Yvon Blais, 2007.

Baudouin, Jean-Louis, et Pierre-Gabriel Jobin. Les obli‑
gations, 6e éd. par Pierre-Gabriel Jobin avec la col-
laboration de Nathalie Vézina. Cowansville, Qué. : 
Yvon Blais, 2005.

Belobaba, Edward P. « Unfair Trade Practices Legisla-
tion : Symbolism and Substance in Consumer Protec-
tion » (1977), 15 Osgoode Hall L.J. 327.

Couture, Luc-André. « Rapport sur la protection du 
consommateur au niveau fédéral en droit pénal cana-
dien », dans Travaux de l’Association Henri Capitant 
des amis de la culture juridique française, t. 24, La 
protection des consommateurs. Paris : Dalloz, 1975, 
303.

Dallaire, Claude. « La gestion d’une réclamation en dom-
mages exemplaires : éléments essentiels à connaître 
quant à la nature et l’objectif de cette réparation, les 
éléments de procédure et de preuve incontournables 
ainsi que l’évaluation du quantum », dans Congrès 
annuel du Barreau du Québec (2007). Montréal : 
Service de la formation continue, Barreau du Québec, 
2007, 71.

Dumais, Claude-René. « Une étude des tenants et abou-
tissants des articles 271 et 272 de la Loi sur la protec-
tion du consommateur » (1985), 26 C. de D. 763.

L’Heureux, Nicole. Droit de la consommation, 5e éd. 
Cowansville, Qué. : Yvon Blais, 2000.

L’Heureux, Nicole. « L’interprétation de l’article 272 de 
la Loi sur la protection du consommateur » (1982), 42 
R. du B. 455.

L’Heureux, Nicole, et Marc Lacoursière. Droit de la 
consommation, 6e éd. Cowanswille, Qué. : Yvon 
Blais, 2011.

Lebeau, Françoise. « La publicité et la protection des 
consommateurs » (1981), 41 R. du B. 1016.

Lluelles, Didier, et Benoît Moore. Droit des obligations. 
Montréal : Thémis, 2006.

Masse, Claude. Loi sur la protection du consommateur : 
analyse et commentaires. Cowansville, Qué. : Yvon 
Blais, 1999.

Nahmiash, Laurent. « Le recours collectif et la Loi sur 
la protection du consommateur : le dol éclairé et non 
préjudiciable — l’apparence de droit illusoire », dans 
Développements récents sur les recours collectifs. 
Cowansville, Qué. : Yvon Blais, 2004, 75.

Roy, Pauline. Les dommages exemplaires en droit québé‑
cois : instrument de revalorisation de la responsabi‑

20
12

 S
C

C
 8

 (
C

an
LI

I)



[2012] 1 R.C.S. RICHARD c. TIME INC. Les juges LeBel et Cromwell 275

lité civile, thèse de doctorat. Montréal: Université de 
Montréal, 1995.

 APPEAL from a judgment of the Quebec Court 
of Appeal (Chamberland, Morin and Rochon 
JJ.A.), 2009 QCCA 2378, [2010] R.J.Q. 3, SOQUIJ 
AZ-50590237, [2009] J.Q. no 15288 (QL), 2009 
CarswellQue 12570, reversing a decision of Cohen 
J., 2007 QCCS 3390, [2007] R.J.Q. 2008, SOQUIJ 
AZ-50442262, [2007] Q.J. No. 7531 (QL), 2007 
CarswellQue 6654. Appeal allowed in part.

 Hubert Sibre, Annie Claude Beauchemin and 
Jean‑Yves Fortin, for the appellant.

 Pascale Cloutier and Fadi Amine, for the 
respondents.

 English version of the judgment of the Court 
delivered by

LeBel and Cromwell JJ. —

I. Introduction

[1] This appeal arises out of an advertis-
ing campaign that undoubtedly did not turn out 
as intended. The central issues in the case are 
whether the respondents, by mailing a document 
entitled “Official Sweepstakes Notification” (the 
“Document”) to the appellant, engaged in a prac-
tice prohibited by the Consumer Protection Act, 
R.S.Q., c. P-40.1 (“C.P.A.”), and, if so, whether 
the appellant is entitled to punitive and compensa-
tory damages under s. 272 C.P.A. To decide these 
issues, the Court must, inter alia, define the char-
acteristics that are relevant to the determination 
of whether a commercial representation is false or 
misleading, as well as the conditions for exercis-
ing the recourses in damages provided for in s. 272 
C.P.A.

[2] In concrete terms, the appellant is appealing 
a judgment in which the Quebec Court of Appeal 
denied his claim for damages on the basis that the 
content of the Document did not violate any of the 
provisions of the C.P.A. (2009 QCCA 2378, [2010] 

lité civile, thèse de doctorat. Montréal : Université de 
Montréal, 1995.

 POURVOI contre un arrêt de la Cour d’ap-
pel du Québec (les juges Chamberland, Morin 
et Rochon), 2009 QCCA 2378, [2010] R.J.Q. 3, 
SOQUIJ AZ-50590237, [2009] J.Q. no 15288 (QL), 
2009 CarswellQue 12570, qui a infirmé une déci-
sion de la juge Cohen, 2007 QCCS 3390, [2007] 
R.J.Q. 2008, SOQUIJ AZ-50442262, [2007] Q.J. 
No. 7531 (QL), 2007 CarswellQue 6654. Pourvoi 
accueilli en partie.

 Hubert Sibre, Annie Claude Beauchemin et 
Jean‑Yves Fortin, pour l’appelant.

 Pascale Cloutier et Fadi Amine, pour les inti-
mées.

 Le jugement de la Cour a été rendu par

Les juges LeBel et Cromwell —

I. Introduction

[1] Le pourvoi résulte d’une campagne publicitaire 
qui, sans doute, n’a pas donné les résultats escomp-
tés par ses auteurs. Au cœur du débat se trouvent 
les questions de savoir si les intimées, en postant 
à l’appelant un document intitulé [TRADUCTION] 
« Avis officiel du concours Sweepstakes » (le 
« Document »), se sont livrées à une pratique inter-
dite par la Loi sur la protection du consommateur, 
L.R.Q., ch. P-40.1 (« L.p.c. »), et, dans l’affirma-
tive, si l’appelant a le droit d’obtenir des dommages-
intérêts punitifs et compensatoires en vertu de l’art. 
272 L.p.c. Pour statuer sur ces questions, la Cour 
devra notamment préciser les paramètres qui per-
mettent d’évaluer le caractère faux ou trompeur 
d’une représentation commerciale ainsi que les 
conditions d’ouverture des recours en dommages-
intérêts prévus à l’art. 272 L.p.c.

[2] Concrètement, l’appelant se pourvoit contre un 
jugement de la Cour d’appel du Québec qui a rejeté 
sa demande en dommages-intérêts au motif que le 
contenu du Document ne violait aucune prescription 
de la L.p.c. (2009 QCCA 2378, [2010] R.J.Q. 3). 
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R.J.Q. 3). The Court of Appeal’s main reason for 
denying the claim was that the Document would 
not mislead a consumer [TRANSLATION] “with an 
average level of intelligence, scepticism and curios-
ity” (para. 50). In this Court, the appellant argues 
that the criteria used by the Court of Appeal to 
define the average consumer for the purposes of 
the C.P.A. undermine certain of the foundations 
of Quebec consumer law. He is therefore asking 
this Court to reject that definition, find that the 
Document is misleading and award him punitive 
damages equivalent to nearly $1 million.

[3] For the reasons that follow, we agree with the 
appellant that the Document contains representa-
tions that contravene the C.P.A.’s provisions con-
cerning prohibited business practices. We also 
agree with him that the Court of Appeal’s defini-
tion of the “average consumer” is inconsistent with 
the objectives of the C.P.A. and must therefore be 
rejected. Finally, we would allow his claim for com-
pensatory and punitive damages, but only in part.

II. Origin of the Case

[4] On August 26, 1999, the appellant, Jean-
Marc Richard, found the Document in his mail. 
It was in English only and was in the form of a 
“letter” addressed to him and signed by Elizabeth 
Matthews, Director of Sweepstakes. Along the 
edge of the letter were various boxes printed in 
colour, some of which, because they referred to 
Time magazine, could lead the recipient to infer 
that it was from the respondents. The Document 
began with a sentence that immediately caught the 
reader’s attention:

OUR SWEEPSTAKES RESULTS ARE NOW FINAL: 
MR JEAN MARC RICHARD HAS WON A CASH 
PRIZE OF $833,337.00!

[5] However, a closer look at the Document 
reveals that this passage was part of a two-part sen-
tence that read as follows:

La Cour d’appel a justifié le rejet de la demande 
en faisant principalement valoir que le Document 
ne serait pas de nature à tromper le consommateur 
« moyennement intelligent, moyennement sceptique 
et moyennement curieux » (par. 50). Devant notre 
Cour, l’appelant prétend que les critères utilisés 
par la Cour d’appel pour définir le consommateur 
moyen visé par la L.p.c. ébranlent certaines assi-
ses du droit québécois de la consommation. Il invite 
donc notre Cour à rejeter cette définition, à conclure 
au caractère trompeur du Document et à lui accor-
der l’équivalent de près d’un million de dollars en 
dommages-intérêts punitifs.

[3] Pour les motifs qui suivent, nous sommes 
d’accord avec l’appelant que le Document contient 
des représentations qui contreviennent aux pres-
criptions de la L.p.c. sur les pratiques de commerce 
interdites. Nous partageons également son opi-
nion que la définition du « consommateur moyen » 
retenue par la Cour d’appel n’est pas conforme 
aux objectifs poursuivis par la L.p.c. et, consé-
quemment, qu’elle doit être rejetée. Enfin, nous 
proposons d’accueillir, pour partie seulement, sa 
demande de dommages-intérêts compensatoires et 
de dommages-intérêts punitifs.

II. Origine du litige

[4] Le 26 août 1999, l’appelant, M. Jean-Marc 
Richard, a récupéré le Document dans son cour-
rier. Rédigé exclusivement en anglais, le Document 
se présente sous la forme d’une « lettre » adres-
sée à l’appelant. La lettre, signée par la directrice 
du programme « Sweepstakes », Mme Elizabeth 
Matthews, est bordée de différents encadrés impri-
més en couleurs dont certains, en raison de leurs 
références au magazine Time, permettent à son des-
tinataire de déduire qu’elle émane des intimées. Le 
Document s’ouvre sur une phrase qui attire aussitôt 
l’attention du lecteur :

[TRADUCTION] NOUS AVONS MAINTENANT LES 
RÉSULTATS FINALS DU CONCOURS : M. JEAN 
MARC RICHARD A GAGNÉ LA SOMME DE 833 337 $ 
EN ARGENT COMPTANT!

[5] En regardant le Document de plus près, on 
constate cependant que cet extrait s’insère dans une 
phrase à deux volets, rédigée ainsi :
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If you have and return the Grand Prize winning entry in 
time and correctly answer a skill‑testing question, we 
will officially announce that

OUR SWEEPSTAKES RESULTS ARE NOW FINAL: 
MR JEAN MARC RICHARD HAS WON A CASH 
PRIZE OF $833,337.00!

[6] This opening sentence clearly illustrates the 
technique used in the writing and layout of the 
Document: several exclamatory sentences in bold 
uppercase letters, whose purpose was to catch the 
reader’s attention by suggesting that he or she had 
won a large cash prize, were combined with con-
ditional clauses in smaller print, some of which 
began with the words “If you have and return the 
Grand Prize winning entry in time”. For example, 
the Document identified the appellant as one of the 
latest sweepstakes winners and stated in large print 
that payment of his cash prize had been authorized. 
However, the heading “LATEST CASH PRIZE 
WINNERS”, under which the appellant’s name 
appeared, was preceded by the following sentence 
in small letters: “If you have and return the Grand 
Prize winning entry in time, our new list of major 
cash prize winners will read as follows”.

[7] This same writing technique was used else-
where in the letter, as several prominent sentences 
intended to boost the recipient’s enthusiasm were 
combined with inconspicuous conditional clauses. 
It will be helpful to reproduce some passages from 
the Document to better illustrate the specific fea-
tures of this technique:

If you have and return the Grand Prize winning entry 
in time and correctly answer a skill‑testing question, 
we’ll confirm that

WE ARE NOW AUTHORIZED TO PAY $833,337.00 IN 
CASH TO MR JEAN MARC RICHARD!

. . .

[TRADUCTION] Si vous détenez le coupon de participa‑
tion gagnant du Gros Lot et le retournez à temps, et si 
vous répondez correctement à une question de connais‑
sances générales, nous annoncerons officiellement que

NOUS AVONS MAINTENANT LES RÉSULTATS 
FINALS DU CONCOURS : M. JEAN MARC RICHARD 
A GAGNÉ LA SOMME DE 833 337 $ EN ARGENT 
COMPTANT!

[6] Cette phrase d’ouverture illustre bien le mode 
de rédaction et de présentation du Document. 
Celui-ci a été conçu de façon à combiner plusieurs 
phrases écrites en majuscules et caractères gras 
rédigées sous forme exclamative, dont l’objectif est 
de capter l’attention du lecteur en lui suggérant qu’il 
est le gagnant d’un important prix en argent, à des 
phrases imprimées en plus petits caractères rédigées 
sous forme conditionnelle, dont plusieurs débutent 
par les mots [TRADUCTION] « Si vous détenez le 
coupon de participation gagnant du Gros Lot et le 
retournez à temps ». À titre d’exemple, le Document 
mentionne l’appelant parmi les plus récents gagnants 
du programme « Sweepstakes » et indique en gros-
ses lettres que le paiement de son prix en argent a 
été autorisé. Toutefois, l’inscription [TRADUCTION] 
« DERNIERS GAGNANTS D’UN PRIX EN 
ARGENT », sous laquelle figure le nom de l’appe-
lant, est précédée de la phrase suivante rédigée en 
petits caractères : [TRADUCTION] « Si vous détenez 
le coupon de participation gagnant du Gros Lot et le 
retournez à temps, voici quelle sera notre nouvelle 
liste de gagnants de gros prix en argent ».

[7] Suivant le même procédé de rédaction, la 
lettre allie bon nombre de phrases prédominantes 
destinées à accroître l’enthousiasme de son desti-
nataire à des phrases discrètes rédigées sous forme 
conditionnelle. Il est utile ici de reproduire quel-
ques extraits du Document pour illustrer davantage 
les traits particuliers de ce mode de rédaction :

[TRADUCTION] Si vous détenez le coupon de participa‑
tion gagnant du Gros Lot et le retournez à temps, et si 
vous répondez correctement à une question de connais‑
sances générales, nous confirmerons que

NOUS AVONS EU L’AUTORISATION DE REMETTRE 
À M. JEAN MARC RICHARD LA SOMME DE 833 337 $ 
EN ARGENT COMPTANT!

. . .
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. . . And now that we’ve been authorized to pay the 
prize money, the very next time you hear from us if you 
win, it will be to inform you that

A BANK CHEQUE FOR $833,337.00 IS ON ITS WAY 
TO —— ST!

. . .

. . . The truth is, if you hold the Grand Prize winning 
number,

YOU WILL FORFEIT THE ENTIRE $833,337.00 IF 
YOU FAIL TO RESPOND TO THIS NOTICE!

[8] Along with these many references to the 
“Grand Prize winning entry”, the Document 
assigned the appellant a “Prize Claim Number” 
that was to be used for identification purposes 
when the entries were validated. In addition, the 
back side of the letter informed the appellant that 
he would qualify for a $100,000 bonus prize if he 
validated his entry within five days. It then referred 
to various benefits the appellant could have if he 
decided to subscribe to Time magazine at the same 
time as he validated his entry. All this information 
was set out as follows in the Document:

YOU’LL QUALIFY FOR A $100,000.00 BONUS IF YOU 
RESPOND WITHIN 5 DAYS!

. . .

YOU’LL RECEIVE A FREE GIFT: THE ULTRONICTM 
PANORAMIC CAMERA & PHOTO ALBUM SET!

. . .

YOU’LL ALSO RECEIVE TIME AT UP TO 74% 
SAVINGS!

. . .

. . . And if you hold the Grand Prize winning entry,

. . . Et puisque nous avons eu l’autorisation de remettre 
le Gros Lot au gagnant, la prochaine fois que nous com-
muniquerons avec vous si vous gagnez, ce sera pour 
vous aviser que

UN CHÈQUE BANCAIRE DE 833 337 $ A ÉTÉ EXPÉDIÉ 
AU [X, RUE X]!

. . .

. . . La vérité est que, si vous avez le numéro gagnant 
du Gros Lot,

VOUS RENONCEREZ À TOUCHER LA SOMME DE 
833 337 $ SI VOUS NE RÉPONDEZ PAS AU PRÉSENT 
AVIS!

[8] Parallèlement à ces mentions multiples du 
[TRADUCTION] « coupon de participation gagnant 
du Gros Lot », le Document attribue à l’appelant 
un [TRADUCTION] « numéro de réclamation du 
prix » qui doit servir à des fins d’identification au 
stade de la validation des inscriptions. Au verso, 
la lettre indique d’ailleurs à l’appelant qu’il sera 
admissible à un prix additionnel de 100 000 $ s’il 
valide son inscription à l’intérieur d’un délai de 
cinq jours. Elle mentionne ensuite divers bénéfices 
dont l’appelant pourrait jouir s’il décidait, tout en 
validant son inscription, de s’abonner au magazine 
Time. Toutes ces informations sont présentées de la 
manière suivante dans le Document :

[TRADUCTION] VOUS SEREZ ADMISSIBLE À UN PRIX 
ADDITIONNEL DE 100 000 $ SI VOUS RÉPONDEZ 
DANS LES 5 PROCHAINS JOURS!

. . .

VOUS RECEVREZ EN CADEAU UNE CAMÉRA 
PANORAMIQUE ULTRONICTM ACCOMPAGNÉE 
D’UN ALBUM PHOTOS!

. . .

VOUS RECEVREZ AUSSI LE MAGAZINE TIME EN 
BÉNÉFICIANT D’UN RABAIS ALLANT JUSQU’À 74 %!

. . .

. . . Et si vous détenez le billet gagnant du Gros Lot,
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A BANK CHEQUE FOR $833,337.00 IN CASH WILL 
BE SENT TO YOU VIA CERTIFIED MAIL — IF YOU 
RESPOND NOW!

[9] To show more clearly what the Document 
looked like, we have reproduced it in its entirety in 
an appendix to these reasons. For now, suffice it to 
say that the Document’s visual content and writing 
style are central to the issue of whether the mailing 
of the Document constitutes a prohibited practice 
within the meaning of the C.P.A.

[10] In addition to the Document, the mailing 
received by the appellant contained a reply coupon 
entitled “Official Entry Certificate” and a return 
envelope on which the official rules of the sweep-
stakes appeared in small print. The reply coupon 
also offered the appellant the possibility of sub-
scribing to Time magazine for a period ranging 
from seven months to two years. As well, the offi-
cial rules stated that a winning number had been 
pre-selected by computer and that the holder of that 
number could receive the grand prize only if the 
reply coupon was returned by the deadline. If the 
holder of the pre-selected winning number did not 
return the reply coupon, the rules explained, the 
grand prize winner would be selected by random 
drawing among all eligible entries, that is, every-
one who had returned the reply coupon, and each 
participant’s odds of winning would then be 1:120 
million.

[11] The appellant testified that he had carefully 
read the Document twice the day he received it and 
had concluded that he had just won US$833,337. 
The next day, he took the Document to work to 
ask a vice-president of the company he worked 
for, whose first language was English, whether 
he had understood the Document correctly. The 
vice-president agreed that the appellant had just 
won the grand prize referred to in the Document. 
Convinced that he was about to receive the prom-
ised amount, the appellant immediately returned 
the reply coupon that was in the envelope. In doing 
so, he also subscribed to Time magazine for two 
years, and this entitled him to receive a free camera 

UN CHÈQUE BANCAIRE DE 833 337 $ VOUS SERA 
EXPÉDIÉ PAR COURRIER RECOMMANDÉ — SI 
VOUS RÉPONDEZ MAINTENANT!

[9] Pour une meilleure compréhension de la fac-
ture visuelle du Document, nous renvoyons le lec-
teur à sa version intégrale qui est reproduite en 
annexe aux présents motifs. Dans l’immédiat, il 
suffit de mentionner que la teneur visuelle et le style 
de rédaction du Document jouent un rôle critique 
lorsqu’il s’agit de décider si l’envoi du Document 
constitue une pratique interdite au sens de  
la L.p.c.

[10] Outre le Document, l’envoi postal qu’a reçu 
l’appelant contenait un coupon-réponse intitulé 
[TRADUCTION] « Certificat officiel de participa-
tion » ainsi qu’une enveloppe de retour sur laquelle 
les règles officielles du concours étaient imprimées 
en petits caractères. Le coupon-réponse offrait éga-
lement à l’appelant la possibilité de s’abonner au 
magazine Time pour une période variant de sept 
mois à deux ans. Par ailleurs, les règles officiel-
les indiquaient qu’un numéro gagnant (« winning 
number ») avait été présélectionné par ordinateur 
et que son détenteur ne pourrait toucher le gros lot 
que s’il retournait le coupon-réponse dans le délai 
fixé. Les règles indiquaient que, dans l’éventualité 
où le détenteur du numéro gagnant présélectionné 
ne retournerait pas le coupon-réponse, le gros lot 
serait tiré aléatoirement parmi toutes les person-
nes ayant retourné le coupon-réponse (« all eligible 
entries ») et que chaque participant aurait alors une 
chance de gagner sur 120 millions.

[11] Selon son témoignage, le jour où il l’a reçu, 
l’appelant a lu attentivement le Document à deux 
reprises, au terme desquelles il est venu à la conclu-
sion qu’il venait de gagner la somme de 833 337 $US. 
Le lendemain, il a apporté le Document à son lieu 
de travail afin qu’un vice-président de l’entreprise 
qui l’emploie dont la langue maternelle est l’anglais 
puisse confirmer ou infirmer la signification qu’il 
lui attribuait. Cet interlocuteur s’est dit pareillement 
d’avis que l’appelant venait de gagner le gros lot 
mentionné dans le Document. Convaincu qu’il était 
sur le point de toucher la somme promise, l’appelant 
a aussitôt retourné le coupon-réponse se trouvant à 
l’intérieur de l’enveloppe. Ce faisant, il s’est abonné 
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and photo album, as was indicated on the back of 
the Document.

[12] The appellant received the camera and photo 
album a short time later. He also began regularly 
receiving issues of the magazine. However, the 
cheque he was expecting was a long time coming. 
Believing that he had been patient enough, he 
decided to call Elizabeth Matthews at Time Inc. to 
inquire about the processing of his cheque. After 
leaving a few messages to which he received no 
reply, the appellant was finally able to speak with 
a representative of the marketing department of the 
respondent Time Inc. in New York. He then learned 
that he would not be receiving a cheque, because 
the Document mailed to him had not contained the 
winning entry for the draw. During the telephone 
conversation, Time Inc.’s representative told the 
appellant that the Document was merely an invita-
tion to participate in a sweepstakes. The appellant 
was also informed that Elizabeth Matthews did not 
exist; the name was merely a “pen name” used by 
the respondents in their advertising material.

[13] The appellant replied that the Document 
clearly announced that he was the prize winner. His 
protests got him nowhere. The respondents flatly 
refused to pay him the amount he was claiming.

[14] On September 29, 2000, the appellant filed 
a motion to institute proceedings. He first asked 
the Quebec Superior Court to declare him to be 
the winner of the cash prize mentioned in the 
Document. He argued that the Document was an 
offer to contract within the meaning of art. 1388 
of the Civil Code of Québec, S.Q. 1991, c. 64 
(“C.C.Q.”), and that he had accepted the offer by 
returning the reply coupon. He accordingly asked 
the court to order the respondents to provide him 
with the skill-testing question and pay him the 
grand prize amount. In the alternative, he asked the 
court to order the respondents to pay compensatory 
and punitive damages corresponding to the value 
of the grand prize (A.R., vol. I, at p. 53).

pour deux ans au magazine Time. Cet abonnement 
lui donnait aussi le droit de recevoir gratuitement 
une caméra ainsi qu’un album photos, comme cela 
était indiqué au verso du Document.

[12] Peu de temps après, l’appelant a reçu la 
caméra et l’album photos. Il a également commencé 
à recevoir les numéros du magazine à interval-
les réguliers. Cependant, le chèque espéré se fai-
sait attendre. Jugeant qu’il avait été suffisamment 
patient, il décida d’appeler Elizabeth Matthews 
chez Time Inc. afin de s’enquérir du traitement de 
son chèque. Après avoir laissé quelques messages 
qui sont restés sans réponse, l’appelant a finalement 
réussi à parler avec un représentant du service du 
marketing chez l’intimée Time Inc. à New York. Il 
apprit alors qu’il ne recevrait aucun chèque puisque 
le document qui lui avait été transmis par la poste 
ne portait pas le numéro gagnant du tirage. Lors 
de la conversation téléphonique, le représentant de 
Time Inc. informa l’appelant que le Document ne 
constituait qu’une simple invitation à participer à 
un concours. L’appelant a également été informé 
qu’Elizabeth Matthews n’existait pas; il s’agissait 
plutôt d’un « nom de plume » utilisé par les intimées 
dans leur matériel publicitaire.

[13] L’appelant a répondu que le Document annon-
çait clairement qu’il était le gagnant du lot men-
tionné. Ses protestations ne donnèrent rien. Les inti-
mées refusèrent fermement de lui payer la somme 
réclamée.

[14] Le 29 septembre 2000, l’appelant a déposé 
une requête introductive d’instance. Il demandait 
d’abord à la Cour supérieure du Québec de le décla-
rer gagnant du prix en argent mentionné dans le 
Document. Il plaidait que celui-ci constituait une 
offre de contracter au sens de l’art. 1388 du Code 
civil du Québec, L.Q. 1991, ch. 64 (« C.c.Q. »), offre 
qu’il avait acceptée en retournant le coupon-réponse. 
En conséquence, l’appelant a demandé à la Cour 
supérieure d’ordonner aux intimées de lui fournir la 
question de connaissances générales et de lui verser 
le montant du gros lot. À titre subsidiaire, l’appe-
lant a demandé à la Cour supérieure de condamner 
les intimées à des dommages-intérêts compensatoi-
res et punitifs correspondant à la valeur du gros lot 
(d.a., vol. I, p. 53).

20
12

 S
C

C
 8

 (
C

an
LI

I)



[2012] 1 R.C.S. RICHARD c. TIME INC. Les juges LeBel et Cromwell 281

III. Judicial History

A. Quebec Superior Court (2007 QCCS 3390, 
[2007] R.J.Q. 2008, Cohen J.)

[15] Cohen J. began by considering the contrac-
tual portion of the claim. She found that the par-
ties had not entered into a contract and accordingly 
refused to order payment of the prize claimed by 
the appellant.

[16] Cohen J. then considered the appellant’s 
claim for damages, which was based on alleged 
violations of the C.P.A. She held that the convo-
luted style of the offer contravened Title II of the 
C.P.A. on prohibited business practices. She wrote 
the following:

The very same “conditional” wording which enabled 
Time to avoid the argument that a contract was formed 
or that it undertook unconditionally to pay $833,337 to 
Mr. Richard, illustrates the contention that this docu-
ment was specifically designed to mislead the recipient, 
that it contains misleading and even false representa-
tions, contrary to the clear wording of article 219 of the 
Consumer Protection Act . . . . [Emphasis in original; 
para. 34.]

[17] Cohen J. reached this conclusion on the 
basis of the general impression conveyed by the 
Document. Referring to s. 218 C.P.A., she stated 
that the Document gave the general impression that 
the appellant had won the grand prize. In her view, 
the general design of the Document thus amounted 
to a false or misleading representation within the 
meaning of s. 219 C.P.A.

[18] Cohen J. added that the Document contained 
two false representations. First, its signer, Elizabeth 
Matthews, did not exist, so she could not have 
“certified” the content of the Document, contrary 
to what was stated. That fiction was in clear con-
travention of ss. 219 and 238 C.P.A., since it gave 
an imaginary person a particular status or identity 
(para. 38). Next, the fact that the appellant might not 
be the grand prize winner had been withheld from 
him by the respondents or, at the very least, had 
been “buried in a sea of text” with the expectation 

III. Historique judiciaire

A. Cour supérieure du Québec (2007 QCCS 
3390, [2007] R.J.Q. 2008, la juge Cohen)

[15] La juge Cohen a d’abord analysé le volet 
contractuel de la réclamation. À cet égard, elle a 
conclu qu’aucun contrat n’était intervenu entre les 
parties. Elle a donc refusé d’ordonner le paiement 
du prix réclamé par l’appelant.

[16] La juge Cohen a ensuite analysé la réclama-
tion de dommages-intérêts de l’appelant, fondée sur 
des violations alléguées de la L.p.c. À cet égard, 
elle a jugé que la rédaction alambiquée de l’of-
fre contrevenait aux prescriptions du titre II de la 
L.p.c. portant sur les pratiques interdites de com-
merce. Elle a écrit :

[TRADUCTION] Le même emploi de la forme « condi-
tionnelle », qui a permis à Time d’échapper à l’argument 
qu’un contrat était intervenu ou qu’elle s’était engagée 
à verser à M. Richard, sans condition, la somme de 
833 337 $, illustre bien la prétention que ce document a 
été conçu expressément de manière à tromper son des-
tinataire, qu’il contient des représentations trompeu-
ses ou même fausses, et ce, en contravention du texte 
explicite de l’article 219 de la Loi sur la protection du 
consommateur . . . [En italique dans l’original; par. 34.]

[17] La juge Cohen a tiré cette conclusion sur 
la base de l’impression générale laissée par le 
Document. Se référant à l’art. 218 L.p.c., elle a 
affirmé que le Document donnait l’impression 
générale que l’appelant avait gagné le gros lot. À 
son avis, la facture générale du Document consti-
tuait donc une représentation fausse ou trompeuse 
au sens de l’art. 219 L.p.c.

[18] La juge Cohen a ajouté que le Document 
contenait deux fausses représentations. D’abord, sa 
signataire, Mme Elizabeth Matthews, n’existait pas; 
elle n’avait donc pas pu « certifier » le contenu du 
Document, contrairement à ce qu’il indiquait. Cette 
fiction contrevenait clairement aux art. 219 et 238 
L.p.c., puisqu’elle conférait à une personne imagi-
naire un statut ou une identité particulière (par. 38). 
Ensuite, les intimées n’avaient pas dévoilé à l’appe-
lant qu’il se pouvait qu’il ne soit pas le gagnant du 
gros lot ou, à tout le moins, cette information était 
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that his enthusiasm would induce him to subscribe 
to Time magazine (para. 39). In Cohen J.’s opinion, 
the failure to reveal such an important fact was con-
trary to s. 228 C.P.A. She summed up her view on 
the presence of false or misleading information in 
the Document as follows: “It is patently obvious to 
any reader that the mailing from Time was not only 
false and incomplete, it was specifically designed to 
be misleading, both in the words chosen, the size of 
the conditions or disclaimers and their ambiguity, 
especially to a person who is not reading in his or 
her mother tongue” (para. 40).

[19] Cohen J. added that she did not need to 
determine whether the appellant had actually been 
misled by the content of the Document (para. 49). 
To hold that a commercial representation is a prac-
tice prohibited by the C.P.A., it is sufficient for a 
court to find that the average consumer, that is, 
one who is credulous and inexperienced, could be 
misled:

There can be no doubt here that the unsolicited public-
ity sent to Mr. Richard indeed had the capacity to mis-
lead if viewed through the eyes of the average, inexpe-
rienced French-speaking consumer in Quebec. In any 
event, the testimony of Mr. Richard made it clear that 
he would never have read the subscription portion of the 
document had the misleading representations not been 
present, making it obvious that his paid subscription to 
Time Magazine was a direct result of these misleading 
representations in the present case. [para. 49]

[20] According to Cohen J., the respondents’ 
advertising strategy, as revealed by the content of 
the Document, involved the use of practices pro-
hibited by Title II of the C.P.A. As a result, the 
civil sanctions provided for in s. 272 C.P.A. were 
available.

[21] Relying on the principles adopted by the 
Quebec Court of Appeal in Nichols v. Toyota 
Drummondville (1982) inc., [1995] R.J.Q. 746, 
Cohen J. stated that, in certain circumstances, puni-
tive damages can be awarded under s. 272 C.P.A. 
in the absence of prejudice to the consumer, that is, 

[TRADUCTION] « submergée dans une mer de rensei-
gnements » de façon à miser sur son enthousiasme 
afin de l’inciter à s’abonner au magazine Time (par. 
39). Selon la juge, l’omission de dévoiler un fait 
aussi important contrevenait à l’art. 228 L.p.c. La 
juge Cohen a résumé ainsi sa pensée concernant 
la présence d’informations fausses ou trompeuses 
dans le Document : [TRADUCTION] « Il saute aux 
yeux de tout lecteur que l’envoi postal de Time était 
non seulement faux et incomplet, mais qu’il avait 
aussi été expressément conçu de manière à trom-
per le lecteur — et particulièrement celui dont la 
langue maternelle n’est pas celle de l’envoi —, tant 
par son libellé que par la taille et l’ambiguïté des 
conditions ou avertissements » (par. 40).

[19] La juge Cohen a ajouté qu’elle n’avait pas 
à déterminer si le contenu du Document avait bel 
et bien trompé l’appelant (par. 49). Pour conclure 
qu’une représentation commerciale constituait une 
pratique interdite par la L.p.c., il suffisait que le tri-
bunal constate que le consommateur moyen, c’est-
à-dire un consommateur crédule et inexpérimenté, 
pouvait être induit en erreur :

[TRADUCTION] Il ne fait aucun doute que la publicité 
non sollicitée envoyée à M. Richard pouvait effective-
ment s’avérer trompeuse aux yeux du consommateur 
québécois francophone moyen et inexpérimenté. Quoi 
qu’il en soit, il ressort clairement du témoignage de 
M. Richard qu’il n’aurait jamais lu la partie du docu-
ment portant sur l’abonnement n’eut été la présence des 
représentations trompeuses, ce qui démontre de façon 
évidente que sa décision de s’abonner au magazine 
Time est directement imputable à ces représentations 
trompeuses. [par. 49]

[20] Selon la juge Cohen, la stratégie publici-
taire des intimées, telle que révélée par le contenu 
du Document, s’est traduite par la commission de 
pratiques interdites au titre II de la L.p.c. Ces faits 
donnaient ouverture aux sanctions civiles prévues 
à l’art. 272 L.p.c.

[21] S’appuyant sur la jurisprudence de la Cour 
d’appel du Québec découlant de l’arrêt Nichols c. 
Toyota Drummondville (1982) inc., [1995] R.J.Q. 
746, la juge Cohen a affirmé que l’art. 272 L.p.c. 
permettait, en certaines circonstances, d’accorder 
des dommages-intérêts punitifs en l’absence de 
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even if compensatory damages are not awarded at 
the same time (para. 55). In any event, she found 
that the evidence in the record showed that the 
appellant had suffered moral injuries — difficulty 
sleeping and embarrassment in his relations with 
the people around him — as a result of the respond-
ents’ refusal to pay him the grand prize (para. 57). 
Cohen J. set the value of those moral injuries at 
$1,000.

[22] Next, Cohen J. stated that it was appropriate 
in this case to award the appellant punitive dam-
ages in addition to the compensatory damages. 
On the issue of the quantum of punitive damages, 
she added that art. 1621 C.C.Q. required the court 
to consider all the circumstances, including the 
debtor’s patrimonial situation and the gravity of 
the debtor’s fault. In discussing the gravity of the 
fault, Cohen J. held that the respondents had failed 
to fulfil the obligations imposed on them by the 
C.P.A. by sending “thousands of these false and 
misleading mailings to francophone consumers in 
Quebec” (para. 59). She added that the respond-
ents had also violated the Charter of the French 
language, R.S.Q., c. C-11, by sending the appel-
lant advertising material in English only (para. 64). 
In her view, such a violation of the Charter of the 
French language could be taken into considera-
tion in assessing the quantum of punitive damages 
awarded under s. 272 C.P.A. (para. 66).

[23] Furthermore, Cohen J. stated that the sweep-
stakes advertising method was quite lucrative for 
the respondents. She noted that, although the quan-
tum of punitive damages should not convey the 
impression that the court in this case was using 
those damages to indirectly uphold the contractual 
portion of the appellant’s claim, the quantum none-
theless had to reflect the deterrent function of such 
damages and take the respondents’ patrimonial sit-
uation into account. Exercising her judicial discre-
tion, she fixed the quantum of the punitive dam-
ages awarded to the appellant at $100,000, which 
corresponded to the value of the “Bonus” prize to 

préjudice subi par le consommateur, c’est-à-dire 
sans que le tribunal n’octroie concurremment des 
dommages-intérêts compensatoires (par. 55). Quoi 
qu’il en soit, elle a néanmoins estimé que la preuve 
au dossier démontrait que l’appelant avait subi 
des dommages moraux — troubles de sommeil et 
embarras auprès de son entourage — à la suite du 
refus des intimées de lui verser le gros lot (par. 57). 
La juge Cohen a fixé à 1 000 $ la valeur des dom-
mages moraux subis par l’appelant.

[22] La juge Cohen a ensuite affirmé qu’il était 
opportun dans le présent dossier d’accorder des 
dommages-intérêts punitifs à l’appelant en sus des 
dommages-intérêts compensatoires. Abordant la 
question du quantum des dommages-intérêts puni-
tifs, elle a ajouté que l’art. 1621 C.c.Q. prescrivait 
au tribunal de considérer l’ensemble des circons-
tances, y compris la situation patrimoniale du débi-
teur et la gravité de la faute commise. À l’égard 
de ce dernier aspect, la juge Cohen a décidé que 
les intimées avaient violé les obligations que leur 
imposait la L.p.c. en envoyant [TRADUCTION] « des 
milliers d’envois postaux faux et trompeurs à des 
consommateurs francophones au Québec » (par. 
59). Elle a aussi mentionné que les intimées avaient 
également violé les dispositions de la Charte de la 
langue française, L.R.Q., ch. C-11, en faisant par-
venir à l’appelant du matériel publicitaire en langue 
anglaise seulement (par. 64). À son avis, une telle 
contravention à la Charte de la langue française 
pouvait être prise en considération dans l’évalua-
tion du quantum des dommages-intérêts punitifs 
octroyés en vertu de l’art. 272 L.p.c. (par. 66).

[23] Par ailleurs, la juge Cohen a affirmé 
que la méthode publicitaire du programme 
« Sweepstakes » était fort lucrative pour les inti-
mées. Tout en mentionnant que le quantum des 
dommages-intérêts punitifs ne devait pas, en l’es-
pèce, donner l’impression que le tribunal utilisait 
ce type de dommages-intérêts pour accueillir indi-
rectement le volet contractuel de la réclamation de 
l’appelant, elle a rappelé qu’il devait néanmoins 
refléter leur fonction dissuasive eu égard à la situa-
tion patrimoniale des intimées. Exerçant sa discré-
tion judiciaire, la juge Cohen a fixé à 100 000 $ le 
quantum des dommages-intérêts punitifs octroyés 
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which the appellant would have been entitled if he 
had had the winning entry and returned the reply 
coupon within five days.

[24] Cohen J. further ordered, again exercising 
her judicial discretion, that the costs awarded to the 
appellant be calculated on the basis of the value 
of the action “as instituted”, namely $1,250,887.10, 
thus enabling the appellant to be reimbursed a por-
tion of his judicial and extrajudicial costs, includ-
ing the fees paid to his attorneys (para. 73).

B. Quebec Court of Appeal (2009 QCCA 2378, 
[2010] R.J.Q. 3, Chamberland, Morin and 
Rochon JJ.A.)

[25] Both parties appealed the Superior Court’s 
decision. The Quebec Court of Appeal, in reasons 
written by Chamberland J.A., allowed the respond-
ents’ appeal and dismissed the incidental appeal. 
It thus dismissed the appellant’s recourse in dam-
ages in its entirety, but without costs because of 
the nature of the case and the novelty of the issues 
(para. 53).

[26] The Court of Appeal began by dismissing 
the appellant’s incidental appeal with respect to the 
payment of the prize. That conclusion is no longer 
being challenged. The principal issue concerned 
the award of compensatory and punitive damages 
against the respondents.

[27] The Court of Appeal held, contrary to the 
respondents’ argument, that the C.P.A. was appli-
cable in this case. Chamberland J.A. pointed out 
that s. 217 C.P.A. clearly states that the fact that 
a prohibited practice has been used is not subor-
dinate to whether or not a contract has been made 
(para. 25). He added that in any event, the parties 
had in fact formed a contractual relationship by 
means of the offer to participate in a sweepstakes 
and the acceptance of that offer in the form of the 
return of the reply coupon (para. 26).

à l’appelant. Ce montant correspond à la valeur 
du « prix additionnel » auquel l’appelant aurait eu 
droit s’il avait détenu le numéro gagnant et retourné 
le coupon-réponse à l’intérieur d’un délai de cinq 
jours.

[24] Toujours dans l’exercice de sa discrétion 
judiciaire, la juge Cohen a ordonné que les dépens 
accordés à l’appelant soient calculés sur la base de 
la valeur de l’action [TRADUCTION] « telle qu’elle a 
été introduite », soit la somme de 1 250 887,10 $. 
Cette conclusion voulait permettre à l’appelant 
d’être remboursé d’une partie de ses déboursés 
judiciaires et extrajudiciaires, y compris les hono-
raires versés à ses procureurs (par. 73).

B. Cour d’appel du Québec (2009 QCCA 2378, 
[2010] R.J.Q. 3, les juges Chamberland, Morin 
et Rochon)

[25] Les deux parties ont formé appel du jugement 
de la Cour supérieure. La Cour d’appel du Québec, 
dans une opinion rédigée par le juge Chamberland, 
a accueilli l’appel principal formé par les intimées 
et rejeté l’appel incident. La Cour d’appel a ainsi 
rejeté en totalité le recours en dommages-intérêts 
intenté par l’appelant, mais sans frais compte tenu 
de la nature du débat et de la nouveauté des ques-
tions en litige (par. 53).

[26] La Cour d’appel a d’abord rejeté le pourvoi 
incident de l’appelant quant au paiement du prix. 
Cette conclusion n’est plus remise en cause. Le 
débat principal a porté sur la condamnation des 
intimées à des dommages-intérêts compensatoires 
et punitifs.

[27] La Cour d’appel a décidé que la L.p.c. était 
applicable en l’espèce, contrairement aux préten-
tions des intimées. Le juge Chamberland a sou-
ligné que l’art. 217 L.p.c. indique clairement que 
la commission d’une pratique interdite n’est pas 
subordonnée à la conclusion d’un contrat (par. 25). 
Le juge Chamberland a ajouté qu’à tout événement, 
une relation contractuelle s’était bien formée entre 
les parties, par l’offre de participer à un concours 
et par son acceptation par le renvoi du coupon-
réponse (par. 26).
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[28] Following those initial findings, the Court of 
Appeal concluded that the respondents had not vio-
lated the C.P.A. First, in its view, the respondents 
had not violated s. 228 C.P.A. by failing to indicate 
clearly in the Document that the appellant might 
not be the grand prize winner (para. 28).

[29] Next, the Court of Appeal held that using the 
name of a fictitious person, Elizabeth Matthews, 
as the signer of the Document did not contravene 
s. 238(c) C.P.A. The use of a “pen name” did not 
on its own have the potential to mislead consum-
ers about the merchant’s identity and was simply 
intended to [TRANSLATION] “personalize” the 
mailings (para. 29).

[30] Finally, Chamberland J.A. disagreed with 
Cohen J.’s view that the Document contained false 
or misleading representations contrary to s. 219 
C.P.A. The Court of Appeal stated that it could not 
conclude that the Document might give the average 
Quebec consumer the general impression that the 
recipient was the grand prize winner (paras. 49-50). 
The court was not even critical of the respondents’ 
conduct:

[TRANSLATION] With respect, I see eye-catching text 
in the documentation sent to the [appellant], but I do 
not see any misleading, underhanded or deceitful 
statements. I even suspect that the [appellant], a well-
informed businessman who worked locally and inter-
nationally in both French and English, understood the 
sweepstakes and his chances of winning perfectly well 
from the very start. [para. 51]

[31] According to the Court of Appeal, there 
were no false or misleading representations in the 
Document. Although the court seemed to acknowl-
edge that the Document’s eye-catching headings 
might initially convey the impression that the appel-
lant had just won the grand prize, it expressed the 
view that a careful reading of the Document was 
sufficient to dispel that impression. It is, in a word, 
up to consumers to be suspicious of advertisements 
that seem too good to be true. For these reasons, the 
Court of Appeal set aside the award of compensa-
tory and punitive damages against the respondents.

[28] Après ces premières constatations, la Cour 
d’appel a conclu que les intimées n’avaient pas violé 
la L.p.c. D’abord, à son avis, les intimées n’avaient 
pas violé l’art. 228 L.p.c. en omettant d’écrire clai-
rement sur le Document que l’appelant pouvait ne 
pas être le gagnant du gros lot (par. 28).

[29] Ensuite, la Cour d’appel a décidé que l’uti-
lisation du nom d’une personne fictive, en l’occur-
rence Elizabeth Matthews, comme signataire du 
Document ne violait pas l’al. 238c) L.p.c. En l’es-
pèce, la seule utilisation d’un « nom de plume » 
n’était pas susceptible de tromper les consomma-
teurs sur l’identité du commerçant, mais ne visait 
qu’à « personnaliser » les envois postaux (par. 29).

[30] Finalement, le juge Chamberland a exprimé 
son désaccord avec l’opinion de la juge Cohen selon 
laquelle le Document contenait des représentations 
fausses ou trompeuses, contrairement aux prescrip-
tions de l’art. 219 L.p.c. La Cour d’appel se disait 
incapable de conclure que le Document était sus-
ceptible de laisser, chez le consommateur québé-
cois moyen, l’impression générale que le destina-
taire était le gagnant du gros lot mentionné (par. 
49-50). La cour ne se montrait même pas critique à 
l’égard du comportement des intimées :

Avec égards pour l’opinion contraire, je vois dans la 
documentation transmise à l’[appelant] un texte accro-
cheur, mais pas de déclarations trompeuses, déloyales 
ou fourbes. Je soupçonne même l’[appelant], un homme 
d’affaires averti œuvrant sur la scène locale et interna-
tionale, en français et en anglais, d’avoir parfaitement 
bien compris ce qu’il en était du sweepstake et de ses 
chances de gagner, et ce, depuis le tout début. [par. 51]

[31] D’après la Cour d’appel, le Document ne 
contenait aucune représentation fausse ou trom-
peuse. Bien qu’elle ait semblé reconnaître que ses 
titres accrocheurs pouvaient initialement donner 
l’impression que l’appelant venait de gagner le gros 
lot, à son avis, une lecture attentive du Document 
suffisait pour dissiper cette impression. En quel-
que sorte, il appartenait aux consommateurs de se 
méfier des messages publicitaires aux apparences 
trop avantageuses. Pour ces motifs, la Cour d’ap-
pel a cassé la condamnation des intimées à des 
dommages-intérêts compensatoires et punitifs.
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IV. Analysis

A. Issues

[32] This appeal raises the following issues:

1. What is the proper approach in Quebec for 
determining whether an advertisement consti-
tutes a false or misleading representation for 
the purposes of the Consumer Protection Act?

2. In the absence of a contract referred to in s. 2 
C.P.A., can a consumer exercise a recourse in 
damages under s. 272 C.P.A.?

3. What are the conditions for exercising the 
recourse in punitive damages provided for in s. 
272 C.P.A.?

4. Should punitive damages be awarded in this 
case and, if so, what criteria should be consid-
ered in determining their quantum?

B. Review of the General Objectives of Consumer 
Law and the Structure of the C.P.A.

[33] For the purposes of this appeal, this Court 
must interpret certain core components of the legal 
scheme established by the C.P.A. As we mentioned 
above, we must define the characteristics of the 
prohibition against certain advertising practices 
and the conditions for exercising the recourse pro-
vided for in s. 272 C.P.A. where that prohibition 
has been violated. For this, a brief review of the 
objectives of modern consumer law and the origins 
of that law in Quebec and Canada will be helpful.

(1) Rise of the Consumer Society and Its 
Impact on the Normative Environment of 
Consumer Protection

[34] Historically, the Canadian consumer protec-
tion legislation was originally focused on protecting 

IV. Analyse

A. Questions en litige

[32] Le présent pourvoi soulève les questions sui-
vantes :

1. Quelle est la méthode appropriée, au Québec, 
pour évaluer si une publicité constitue une 
représentation fausse ou trompeuse pour 
l’application de la Loi sur la protection du 
consommateur?

2. En l’absence de contrat visé par l’art. 2 L.p.c., 
le consommateur peut-il intenter un recours 
en dommages-intérêts en vertu de l’art. 272 
L.p.c.?

3. Quelles sont les conditions d’ouverture du 
recours en dommages-intérêts punitifs prévu à 
l’art. 272 L.p.c.?

4. Doit-on accorder des dommages-intérêts puni-
tifs en l’espèce et, dans l’affirmative, quels 
critères doivent être considérés pour en déter-
miner le montant?

B. Rappel des objectifs généraux du droit de la 
consommation et présentation de la structure 
de la L.p.c.

[33] Ce pourvoi demande à notre Cour d’inter-
préter des éléments centraux du régime juridique 
mis en place par la L.p.c. Comme nous l’avons 
mentionné précédemment, nous sommes appelés à 
préciser en l’espèce les paramètres qui encadrent 
l’interdiction de certaines pratiques publicitaires, 
ainsi que les conditions d’ouverture du recours 
prévu à l’art. 272 L.p.c. en cas de violation de cette 
interdiction. Dans ce contexte, il s’avère pertinent 
d’effectuer un bref rappel des objectifs poursuivis 
par le droit de la consommation moderne et de ses 
origines au Québec et au Canada.

(1) L’avènement de la société de consomma-
tion et ses incidences sur l’environnement 
normatif en matière de protection du 
consommateur

[34] Historiquement, la législation canadienne 
destinée à protéger le consommateur s’est d’abord 
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consumers from [TRANSLATION] “abuses of power” 
by merchants (L.-A. Couture, “Rapport sur la pro-
tection du consommateur au niveau fédéral en droit 
pénal canadien”, in Travaux de l’Association Henri 
Capitant des amis de la culture juridique fran‑
çaise, vol. 24, La protection des consommateurs 
(1975), 303, at p. 307).

[35] Preserving a competitive economic envi-
ronment remained central to Canadian consumer 
protection mechanisms until the mid-20th century. 
Consumer protection remained indirect in nature: 
for example, federal legislation was focused more 
on regulating the Canadian economy at a struc-
tural level than on directly protecting consumers’ 
interests (see J.-L. Baudouin, “Rapport général”, in 
Travaux de l’Association Henri Capitant des amis 
de la culture juridique française, vol. 24, La pro‑
tection des consommateurs (1975), 3, at p. 4).

[36] With the rise of the consumer society after 
World War II, however, new concerns came to the 
fore with respect, in particular, to the increased 
vulnerability of consumers (N. L’Heureux and M. 
Lacoursière, Droit de la consommation (6th ed. 
2011), at pp. 1-4).

[37] Changes in the marketplace led to the reali-
zation that consumers needed to be better protected. 
In fact, the liberalization of markets favoured the 
emergence of systems focused more on protect-
ing consumers (see Baudouin, at pp. 3-4; see also 
Prebushewski v. Dodge City Auto (1984) Ltd., 2005 
SCC 28, [2005] 1 S.C.R. 649, at para. 33).

[38] Both the Parliament of Canada and the 
Quebec legislature tried to resolve the problems 
raised by the new consumer society. Within the 
Canadian constitutional framework, Parliament 
and the legislatures have all played important — 
and often complementary — roles in this regard. 
We will not dwell here on the measures adopted 
by Parliament. Instead, we will be focusing on the 
Quebec legislation and on how it has developed.

concentrée sur la protection contre les « abus de 
pouvoirs » commis par les commerçants (L.-A. 
Couture, « Rapport sur la protection du consom-
mateur au niveau fédéral en droit pénal canadien », 
dans Travaux de l’Association Henri Capitant des 
amis de la culture juridique française, t. 24, La pro‑
tection des consommateurs (1975), 303, p. 307).

[35] La préservation d’un environnement éco-
nomique concurrentiel est demeurée au cœur des 
mécanismes de protection du consommateur au 
Canada jusqu’au milieu du XXe siècle. La pro-
tection du consommateur conservait un caractère 
indirect : par exemple, la législation fédérale se 
préoccupait davantage des orientations structurel-
les de l’économie canadienne que de la protection 
particulière des intérêts du consommateur (voir 
J.-L. Baudouin, « Rapport général », dans Travaux 
de l’Association Henri Capitant des amis de la 
culture juridique française, t. 24, La protection des 
consommateurs (1975), 3, p. 4).

[36] Toutefois, après la Deuxième Guerre mon-
diale, l’avènement de la société de consommation 
a fait apparaître des préoccupations nouvelles, 
notamment des inquiétudes au sujet de la vulné-
rabilité accrue du consommateur (N. L’Heureux et 
M. Lacoursière, Droit de la consommation (6e éd. 
2011), p. 1-4).

[37] L’évolution des marchés a fait reconnaître 
le besoin d’une protection accrue du consomma-
teur. En fait, la libéralisation des marchés a favo-
risé l’émergence de régimes plus orientés vers la 
protection du consommateur (voir Baudouin, p. 
3-4; voir aussi Prebushewski c. Dodge City Auto 
(1984) Ltd., 2005 CSC 28, [2005] 1 R.C.S. 649,  
par. 33).

[38] Le Parlement du Canada et le législateur qué-
bécois ont tous deux cherché à résoudre les problè-
mes posés par l’avènement de la société de consom-
mation. Dans le cadre constitutionnel canadien, le 
Parlement et les législatures ont tous joué un rôle 
important et souvent complémentaire en ces matiè-
res. Nous n’insisterons pas ici sur les mesures adop-
tées par le Parlement fédéral. Notre opinion portera 
sur la législation québécoise et son évolution.
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[39] The rise of the consumer society called 
attention to the limits of the general law in Quebec, 
as in the other Canadian provinces. In Quebec, the 
contractual fairness model based on freedom of 
contract, consensualism and the binding force of 
contracts seemed increasingly unsuited to ensuring 
real equality between merchants and consumers. 
When the Quebec legislature first became involved 
in this area, its goal was to develop a new model of 
contractual fairness based on a scheme of public 
order that would be an exception to the traditional 
rules of the general law (see Baudouin, at p. 5).

[40] Quebec consumer law has essentially cen-
tred around two successive consumer protection 
statutes enacted in 1971 and 1978, which were sub-
sequently supplemented by the inclusion of cer-
tain provisions of public order in the Civil Code of 
Québec. The first Consumer Protection Act (S.Q. 
1971, c. 74) applied only to contracts involving 
credit and distance contracts, and did not deal sep-
arately with business practices. In reality, adver-
tising was regulated only indirectly by means of a 
legal fiction incorporating its content as a term of 
the resulting contract. Within just a few years after 
the first Act came into force, it had become obvious 
that the solution adopted by the legislature needed 
to be reviewed.

[41] Today’s Consumer Protection Act estab-
lishes a much more elaborate legal scheme than 
the previous version did. Its enactment reflects the 
Quebec legislature’s desire to extend the protec-
tion of the C.P.A. to a broader range of contracts 
and to explicitly regulate certain business prac-
tices that are considered fraudulent as regards their 
effect on consumers. In practical terms, the Act is 
divided into seven titles that reflect the main con-
cerns of Quebec consumer law. Title I, “Contracts 
Regarding Goods and Services”, contains provi-
sions whose primary purpose is to restore the con-
tractual balance between merchants and consum-
ers. Title II, “Business Practices”, identifies certain 
types of business conduct as prohibited practices 

[39] L’avènement de la société de consommation 
a rendu évidentes les limites du droit commun au 
Québec comme dans les autres provinces canadien-
nes. Au Québec, le modèle de justice contractuelle 
fondé sur la liberté de contracter, le consensua-
lisme et la force obligatoire du contrat apparais-
sait de moins en moins adapté pour assurer une 
réelle égalité entre commerçants et consomma-
teurs. L’intervention du législateur québécois en ce 
domaine a initialement été inspirée par la recher-
che d’un modèle différent de justice contractuelle 
fondé sur un régime d’ordre public qui dérogerait 
aux règles traditionnelles du droit commun (voir 
Baudouin, p. 5).

[40] Le droit québécois de la consommation s’est 
pour l’essentiel organisé autour de deux lois suc-
cessives sur la protection du consommateur, adop-
tées respectivement en 1971 et 1978, complétées 
plus tard par certaines dispositions d’ordre public 
contenues dans le Code civil du Québec. La pre-
mière Loi de la protection du consommateur (L.Q. 
1971, ch. 74) ne s’appliquait qu’aux contrats assor-
tis d’un crédit ou conclus à distance, et ne régle-
mentait pas les pratiques de commerce de façon 
autonome. En réalité, la publicité n’était régie 
qu’indirectement par le biais d’une fiction juridi-
que l’incorporant aux termes du contrat. Quelques 
années seulement après l’entrée en vigueur de la 
première loi, il était devenu évident que la solu-
tion adoptée par le législateur québécois devait être  
revue.

[41] La Loi sur la protection du consommateur 
applicable aujourd’hui institue un régime juridique 
beaucoup plus élaboré que celui établi par sa version 
précédente. Son adoption témoigne de la volonté 
du législateur québécois d’étendre la protection de 
la L.p.c. à un ensemble plus vaste de contrats et 
de régir explicitement certaines pratiques de com-
merce jugées dolosives pour le consommateur. 
Concrètement, la loi est divisée en sept titres qui 
reflètent les grandes orientations du droit québécois 
de la consommation. Le titre I, intitulé « Contrats 
relatifs aux biens et aux services », contient des 
dispositions qui visent principalement à rétablir 
l’équilibre contractuel entre le commerçant et le 
consommateur. Le titre II, intitulé « Pratiques de 
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in order to ensure the veracity of information pro-
vided to consumers through advertising or other-
wise.

[42] These two main titles are supplemented by, 
among others, Title IV, which sets out the civil and 
penal recourses that can be exercised to sanction 
violations of the Act by merchants. Aside from the 
recourse provided for in s. 272 C.P.A., on which 
this appeal is focused, the main recourses are 
as follows: a demand by a consumer for the nul-
lity of a contract (s. 271 C.P.A.), a penal proceed-
ing instituted by the Director of Criminal and 
Penal Prosecutions (s. 277 C.P.A.) and an applica-
tion for an interlocutory or permanent injunction 
by the Attorney General of Quebec, the president 
of the Office de la protection du consommateur 
(“Office”) or a legal person that is a consumer 
advocacy body (ss. 290, 310 and 316 C.P.A.). The 
president of the Office may also negotiate a volun-
tary undertaking by a merchant to comply with the 
Act (s. 314 C.P.A.).

(2) Protection Against False or Misleading 
Advertising

[43] The measures to protect consumers from 
fraudulent advertising practices are one expres-
sion of a legislative intent to move away from the 
maxim caveat emptor, or “let the buyer beware”. 
As a result of these measures, merchants, manufac-
turers and advertisers are responsible for the verac-
ity of information they provide to consumers and 
may, should such information contain falsehoods, 
incur the civil or penal consequences provided 
for in the legislation. As Judge Matheson of the 
Ontario County Court explained in R. v. Colgate‑
Palmolive Ltd., [1970] 1 C.C.C. 100, a case involv-
ing federal law, the maxim caveat venditor is now 
far more appropriate to describe the merchant- 
consumer relationship. In an oft-cited judgment, he 
wrote the following:

commerce », assimile à des pratiques interdites cer-
tains comportements commerciaux afin d’assurer la 
véracité de l’information transmise au consomma-
teur par la publicité ou autrement.

[42] Ces deux titres principaux sont complétés 
notamment par le titre IV, qui prévoit les recours 
civils et pénaux susceptibles d’être exercés afin de 
sanctionner les manquements à la loi commis par 
les commerçants. En faisant abstraction du recours 
prévu à l’art. 272 L.p.c., dont les conditions d’exer-
cice sont au cœur du présent pourvoi, les principaux 
recours sont les suivants : recours du consomma-
teur en nullité du contrat (art. 271 L.p.c.), pour-
suite pénale intentée par le directeur des poursuites 
criminelles et pénales (art. 277 L.p.c.) et recours 
en injonction interlocutoire ou permanente intenté, 
selon le cas, par le procureur général du Québec, le 
président de l’Office de la protection du consom-
mateur (« Office ») ou une personne morale dont la 
mission est de protéger le consommateur (art. 290, 
310 et 316 L.p.c.). Par ailleurs, le président de l’Of-
fice peut également négocier avec un commerçant 
un engagement volontaire de respecter la loi (art. 
314 L.p.c.).

(2) La protection contre la publicité fausse ou 
trompeuse

[43] Les mesures destinées à protéger le consom-
mateur contre les pratiques publicitaires fraudu-
leuses constituent l’une des manifestations de la 
volonté des corps législatifs de se distancier de la 
maxime caveat emptor, qui signifie « que l’ache-
teur prenne garde ». En vertu de ces mesures, il 
appartient au commerçant, au fabricant ou au 
publicitaire de s’assurer de la véracité de l’informa-
tion transmise au consommateur. À défaut, il s’ex-
pose à en subir les conséquences civiles ou péna-
les prévues par la législation. Comme l’a expliqué 
le juge Matheson, de la Cour de comté de l’Onta-
rio, dans l’affaire R. c. Colgate‑Palmolive Ltd., 
[1970] 1 C.C.C. 100, impliquant la mise en œuvre 
du droit fédéral, c’est bien davantage la maxime 
caveat venditor qui trouve application de nos jours 
dans le contexte des relations entre commerçants 
et consommateurs. Dans son jugement souvent cité 
depuis, il a écrit ce qui suit :
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This legislation is the expression of a social purpose, 
namely the establishment of more ethical trade prac-
tices calculated to afford greater protection to the con-
suming public. It represents the will of the people of 
Canada that the old maxim caveat emptor, let the pur-
chaser beware, yield somewhat to the more enlightened 
view caveat venditor — let the seller beware. [p. 102]

(3) Protection Against False or Misleading 
Representations in the C.P.A.

[44] One of the main objectives of Title II of the 
C.P.A. is to protect consumers from false or mis-
leading representations. Many of the practices it 
prohibits relate to the veracity of information pro-
vided to consumers. Section 219 C.P.A. sets out 
this objective in very clear language. It provides, 
quite generally, that no merchant, manufacturer or 
advertiser may make false or misleading represen-
tations to a consumer by any means whatever. The 
word “representation” is defined in s. 216 C.P.A. 
as including an affirmation, behaviour or an omis-
sion. Section 219 C.P.A. is supplemented by prohi-
bitions relating to certain specific types of repre-
sentations (ss. 220 to 251 C.P.A.).

[45] Section 218 C.P.A. guides the application 
of all these provisions of Title II. It explains the 
approach to be used to determine whether a rep-
resentation is to be considered a prohibited prac-
tice. Its wording is based to a large extent on that of 
s. 52(4) of the Combines Investigation Act, R.S.C. 
1985, c. C-23, a slightly different version of which 
can now be found in s. 52(4) of the Competition 
Act, R.S.C. 1985, c. C-34. Section 218 C.P.A. reads 
as follows:

218. To determine whether or not a representation 
constitutes a prohibited practice, the general impression 
it gives, and, as the case may be, the literal meaning of 
the terms used therein must be taken into account.

[46] The analytical approach provided for in s. 
218 C.P.A. requires the consideration of two fac-
tors: the “general impression” given by a represen-
tation and the “literal meaning” of the words used 
in it. We will review the requirements of each of 
these two factors.

[TRADUCTION] Cette loi est l’expression d’un objectif 
social, à savoir l’établissement de pratiques de com-
merce plus saines visant à mieux protéger le consom-
mateur. Elle représente la volonté de la population 
canadienne de voir la vieille maxime caveat emptor — 
que l’acheteur prenne garde — céder quelque peu le pas 
au point de vue plus éclairé du caveat venditor — que 
le vendeur prenne garde. [p. 102]

(3) La protection contre les représentations 
fausses ou trompeuses dans la L.p.c.

[44] Un des objectifs principaux du titre II de la 
L.p.c. est la protection du consommateur contre les 
représentations fausses ou trompeuses. Un nombre 
important de pratiques qu’il interdit sont reliées à 
la véracité de l’information transmise au consom-
mateur. L’article 219 L.p.c. exprime de façon par-
ticulièrement nette cet objectif. En effet, il inter-
dit de façon générale à tout commerçant, fabricant 
ou publicitaire, de faire par quelque moyen que ce 
soit, une représentation fausse ou trompeuse à un 
consommateur. En effet, la notion de « représen-
tation » est définie à l’art. 216 L.p.c. comme com-
prenant une affirmation, un comportement ou une 
omission. Des interdictions relatives à certaines 
représentations spécifiques (art. 220 à 251 L.p.c.) 
complètent l’art. 219 L.p.c.

[45] L’article 218 L.p.c. encadre l’application 
de toutes ces dispositions du titre II. Il expose la 
méthode prescrite pour déterminer si une repré-
sentation doit être considérée comme une pratique 
interdite. Son libellé est fortement inspiré de celui 
du par. 52(4) de la Loi relative aux enquêtes sur les 
coalitions, L.R.C. 1985, ch. C-23, dont une version 
légèrement modifiée se trouve aujourd’hui au par. 
52(4) de la Loi sur la concurrence, L.R.C. 1985, ch. 
C-34. L’article 218 L.p.c. prévoit ce qui suit :

218. Pour déterminer si une représentation constitue 
une pratique interdite, il faut tenir compte de l’impres-
sion générale qu’elle donne et, s’il y a lieu, du sens litté-
ral des termes qui y sont employés.

[46] La méthode d’analyse prévue à l’art. 218 
L.p.c. commande l’examen de deux éléments : 
« l’impression générale » donnée par une représen-
tation, ainsi que le « sens littéral » des termes qui y 
sont employés. Nous examinerons successivement 
la signification de ces deux éléments.
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[47] The phrase “literal meaning of the terms 
used therein” does not raise any interpretation 
problems. It simply means that every word used in 
a representation must be interpreted in its ordinary 
sense. The purpose of this part of s. 218 C.P.A. is to 
prohibit merchants from raising a defence based on 
a subtle, technical or convoluted meaning of a word 
used in a representation. The legislature’s intention 
was thus that the meanings given to words used in 
representations be the same as their meanings in 
everyday life.

[48] What is meant by the expression “general 
impression” requires further explanation, however. 
Although there have been few cases on this point, 
the courts seem in some recent decisions to have 
established more explicit principles from which a 
predominant interpretation can be drawn.

[49] One of these principles that has recently 
been developed more clearly by the Quebec courts 
relates to the abstract nature of the analysis of 
the general impression given by a representation. 
Influenced by Professor L’Heureux’s comments on 
this point, the courts now seem to accept, as did 
the courts below in the instant case, that the “gen-
eral impression” conveyed by a representation must 
be analysed in the abstract, that is, without consid-
ering the personal attributes of the consumer who 
has instituted proceedings against the merchant. 
(See Québec (Procureur général) v. Distribution 
Canovex Inc., [1996] J.Q. no 5302 (QL) (C.Q. 
(Crim. & Pen. Div.)), at paras. 39-40; Option 
Consommateurs v. Brick Warehouse, l.p., 2011 
QCCS 569 (CanLII), at paras. 71-73; N. L’Heureux, 
Droit de la consommation (5th ed. 2000), at p. 
347. See also Tremblay v. Ameublements Tanguay 
inc., 2011 QCCS 3078 (CanLII), at para. 97; and 
L’Heureux and Lacoursière, at pp. 489-90.)

[50] This approach is consistent with the spirit 
of the C.P.A., whose main objective is to protect 
consumers. The courts must therefore be able to 
sanction any representation that, from an objec-
tive standpoint, constitutes a prohibited practice. 
Whether a commercial representation did or did 

[47] L’expression « sens littéral des termes qui y 
sont employés » ne pose pas de problème d’inter-
prétation. Elle reconnaît simplement que chaque 
mot contenu dans une représentation doit être 
interprété selon son sens ordinaire. Cette partie du 
texte de l’art. 218 L.p.c. vise à interdire aux com-
merçants de soulever une défense basée sur une 
signification subtile, technique ou alambiquée d’un 
mot utilisé dans une représentation. Le législateur 
a ainsi souhaité que l’on donne aux mots utilisés 
dans les représentations un sens conforme à celui 
qu’ils possèdent dans la vie quotidienne.

[48] En revanche, la notion d’« impression géné-
rale » requiert davantage d’explications. Bien que 
le corpus jurisprudentiel en la matière demeure 
limité, certaines décisions récentes paraissent avoir 
établi plus explicitement des principes qui permet-
tent de dégager une interprétation dominante.

[49] L’un de ces principes récemment reconnus 
plus clairement par la jurisprudence québécoise 
concerne le caractère in abstracto de l’analyse de 
l’impression générale donnée par une représenta-
tion. Influencée en cette matière par les commen-
taires de la professeure L’Heureux, la jurisprudence 
semble désormais reconnaître, comme les tribu-
naux inférieurs dans ce dossier, que « l’impres-
sion générale » donnée par une représentation doit 
être analysée in abstracto, c’est-à-dire en faisant 
abstraction des attributs personnels du consom-
mateur à l’origine de la procédure engagée contre 
le commerçant. (Voir Québec (Procureur géné‑
ral) c. Distribution Canovex Inc., [1996] J.Q. no 
5302 (QL) (C.Q. crim. & pén.), par. 39-40; Option 
Consommateurs c. Brick Warehouse, l.p., 2011 
QCCS 569 (CanLII), par. 71-73; N. L’Heureux, 
Droit de la consommation (5e éd. 2000), p. 347. 
Voir aussi Tremblay c. Ameublements Tanguay inc., 
2011 QCCS 3078 (CanLII), par. 97; et L’Heureux et 
Lacoursière, p. 489-490.)

[50] Cette approche respecte l’esprit de la L.p.c., 
dont l’objectif principal demeure la protection du 
consommateur. Les tribunaux doivent alors être 
en mesure de sanctionner toute représentation qui, 
objectivement, constitue une pratique interdite. Le 
fait qu’une représentation commerciale ait causé ou 
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not cause prejudice to one or more consumers is 
not relevant to the determination of whether a mer-
chant engaged in a prohibited practice within the 
meaning of Title II of the C.P.A. The C.P.A. is con-
cerned not only with remedying the harm caused to 
consumers by false or misleading representations, 
but also with preventing the distribution of adver-
tisements that could mislead consumers and possi-
bly cause them various types of prejudice.

[51] In sum, this is the objective being pursued 
in requiring that an abstract analysis be conducted 
under s. 218 C.P.A. This approach takes account 
of the concrete impact that advertising can have on 
consumers in their everyday lives. Professor Claude 
Masse has written the following on this subject:

[TRANSLATION] Commercial advertising often plays 
on the general impression that may be conveyed by an 
advertisement and even on the literal meaning of the 
terms used. Information in advertisements is transmit-
ted quickly. Advertising relies on the image and the 
impression of the moment. This general impression is 
often what is sought in advertising. By definition, con-
sumers do not have time to think at length about the 
real meaning of the messages being conveyed to them 
or about whether words are being used in their literal 
sense. The content of advertising is taken seriously 
in consumer law. Consumers do not have to wonder 
whether or not the promises made to them or the 
undertakings given are realistic, serious or plausible. 
Merchants, manufacturers and advertisers are therefore 
bound by the content of messages actually conveyed to 
consumers. [Emphasis added.]

(Loi sur la protection du consommateur: analyse et 
commentaires (1999), at p. 828)

[52] The use of the general impression test of s. 
218 C.P.A. reflects how, in practice, consumers 
are very frequently led to exercise their freedom of 
choice. The question thus becomes how the courts 
are to determine the general impression conveyed 
by a commercial representation. The parties have 
taken very different positions in this Court on the 
interpretation of this concept.

[53] The appellant basically argues that the gen-
eral impression conveyed by a written advertisement 

non un préjudice à un ou plusieurs consommateurs 
n’est pas pertinent pour décider si un commerçant a 
commis une pratique interdite au sens du titre II de 
la L.p.c. La loi vise non seulement à réparer le tort 
causé aux consommateurs par des représentations 
fausses ou trompeuses, mais également à prévenir 
la diffusion de messages publicitaires capables de 
tromper les consommateurs et, éventuellement, de 
leur causer divers préjudices.

[51] En somme, la conduite d’une analyse in abs‑
tracto en vertu de l’art. 218 L.p.c. vise à réaliser cet 
objectif. Cette approche tient compte de la façon 
dont la publicité peut affecter concrètement la vie 
quotidienne du consommateur. À ce sujet, le pro-
fesseur Claude Masse a écrit :

La publicité commerciale joue en effet souvent sur l’im-
pression générale que peut laisser une publicité et même 
sur le sens littéral des mots employés. Les informations 
publicitaires sont transmises rapidement. On y mise sur 
l’image et l’impression du moment. C’est cette impres-
sion générale qui est souvent recherchée par la publi-
cité. Le consommateur n’a pas, par définition, le temps 
de se livrer à de longues réflexions sur le sens véritable 
des messages qu’on lui communique ou sur la question 
de savoir si le sens des mots employés correspond ou 
non à leur sens littéral. Le droit de la consommation 
prend le contenu de la publicité au sérieux. Le consom-
mateur n’a pas à se demander si les promesses qu’on 
lui fait ou les engagements que l’on prend sont ou non 
réalistes, sérieux ou vraisemblables. Le commerçant, le 
fabricant et le publicitaire sont donc liés par le contenu 
du message réellement communiqué aux consomma-
teurs. [Nous soulignons.]

(Loi sur la protection du consommateur : analyse 
et commentaires (1999), p. 828)

[52] L’emploi du critère de l’impression générale 
fixé à l’art. 218 L.p.c. vise à traduire la façon dont, 
en pratique, les consommateurs sont très souvent 
amenés à exercer leur liberté de choix. Il faut alors 
déterminer comment les tribunaux doivent appré-
cier l’impression générale donnée par une repré-
sentation commerciale. Les parties ont adopté des 
positions fort contradictoires devant notre Cour à 
l’égard de l’interprétation de cette notion.

[53] L’appelant plaide essentiellement que l’im-
pression générale donnée par une publicité écrite 
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must be assessed contextually, that is, by consider-
ing both the writing style and the choice of words. 
He submits that the approach required by s. 218 
C.P.A. does not involve considering the words used 
in an advertisement in isolation from the medium 
in which they are used. In other words, the appel-
lant contends that the general impression is based 
both on the layout of an advertisement and on the 
meaning of the words used.

[54] The respondents counter that the general 
impression test must not be likened to an “instant 
impression” test. They argue that the general 
impression is not the instant impression conveyed 
by an advertisement’s layout and that the courts 
cannot dispense with a careful reading of a written 
advertisement. The respondents therefore submit 
that s. 218 C.P.A. requires an analytical approach 
that emphasizes the text of an advertisement rather 
than its layout.

[55] In our opinion, the respondents are wrong to 
downplay the importance of the layout of an adver-
tisement. It must be remembered that the legislature 
adopted the general impression test to take account 
of the techniques and methods that are used in 
commercial advertising to exert a significant influ-
ence on consumer behaviour. This means that con-
siderable importance must be attached not only to 
the text but also to the entire context, including the 
way the text is displayed to the consumer.

[56] However, the respondents are right to say that 
the general impression referred to in s. 218 C.P.A. 
is not the impression formed as a result of a rushed 
or partial reading of an advertisement. The analysis 
under that provision must take account of the entire 
advertisement rather than merely of portions of 
its content. But it is just as true that the analytical 
approach required by s. 218 C.P.A. does not involve 
the minute dissection of the text of an advertise-
ment to determine whether the general impression 
it conveys is false or misleading. The courts must 
not approach a written advertisement as if it were 
a commercial contract by reading it several times, 

doit s’apprécier de façon contextuelle, c’est-à-dire 
d’une façon qui tienne compte autant du style de 
rédaction que du choix des mots utilisés. Il affirme 
que l’approche prescrite par l’art. 218 L.p.c. ne 
consiste pas à extraire les mots employés dans une 
publicité du support sur lequel ils sont reproduits. 
En d’autres termes, l’appelant soutient que l’im-
pression générale est conditionnée à la fois par la 
facture visuelle d’une publicité et par la significa-
tion des mots utilisés.

[54] Les intimées répondent que le critère de 
l’impression générale ne doit pas être assimilé à 
celui de « l’impression instantanée ». Elles plaident 
que l’impression générale ne correspond pas à l’im-
pression instantanée laissée par la facture visuelle 
d’une publicité et que les tribunaux ne peuvent 
faire l’économie d’une lecture attentive des publici-
tés écrites. Les intimées soutiennent donc que l’art. 
218 L.p.c. prescrit une méthode d’analyse qui place 
l’accent sur le texte de la publicité plutôt que sur sa 
facture visuelle.

[55] À notre avis, les intimées ont tort de négliger 
l’importance de la facture visuelle d’une publicité. 
Il faut retenir d’abord que le législateur a adopté le 
critère de l’impression générale pour tenir compte 
des techniques et méthodes utilisées dans la publi-
cité commerciale afin d’influencer de manière 
importante le comportement du consommateur. 
Cette réalité commande que l’on attache une impor-
tance considérable non seulement au texte, mais à 
tout son contexte, notamment à la manière dont il 
est présenté au consommateur.

[56] Les intimées ont cependant raison d’affirmer 
que l’impression générale à laquelle réfère l’art. 218 
L.p.c. n’est pas celle qui se dégage d’une lecture pré-
cipitée ou partielle de la publicité. L’analyse requise 
par cette disposition doit prendre en considération 
l’ensemble de la publicité plutôt que de simples 
bribes de son contenu. Toutefois, la méthode d’ana-
lyse prescrite par l’art. 218 L.p.c. s’oppose tout autant 
à un décorticage minutieux du texte d’une publi-
cité aux fins de déterminer si l’impression générale 
qu’elle donne est fausse ou trompeuse. En effet, les 
tribunaux ne doivent pas aborder une publicité écrite 
comme un contrat commercial, c’est-à-dire la lire 
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going over every detail to make sure they understand 
all its subtleties. Reading over the entire text once 
should be sufficient to assess the general impression 
conveyed by a written advertisement, and it is that 
general impression that will then make it possible to 
determine whether a representation made by a mer-
chant constitutes a prohibited practice.

[57] In sum, it is our opinion that the test under 
s. 218 C.P.A. is that of the first impression. In the 
case of false or misleading advertising, the general 
impression is the one a person has after an initial 
contact with the entire advertisement, and it relates 
to both the layout of the advertisement and the 
meaning of the words used. This test is similar to 
the one that must be applied under the Trade‑marks 
Act, R.S.C. 1985, c. T-13, to determine whether a 
trade-mark causes confusion (Veuve Clicquot 
Ponsardin v. Boutiques Cliquot Ltée, 2006 SCC 
23, [2006] 1 S.C.R. 824, at para. 20; Masterpiece 
Inc. v. Alavida Lifestyles Inc., 2011 SCC 27, [2011] 
2 S.C.R. 387, at para. 41).

[58] We cannot therefore accept the distinction 
proposed by the respondents between “instant 
impression” and “general impression”. In actual 
fact, the respondents are asking this Court to apply 
a standard much more exacting than that of the 
first impression. This conclusion flows necessar-
ily from their position on the application of the 
general impression test to the facts of the case at 
bar. To explain why their advertising strategy does 
not contravene Title II of the C.P.A., they state 
that the “documents . . . were in the possession 
of [the appellant] for a lengthy period of time and 
[that he] was able to read them carefully on sev-
eral occasions before sending in the Official Entry 
Certificate” (R.F., at para. 46 (emphasis added)).

[59] We will now consider the approach taken 
by the Court of Appeal in this case in light of the 
principles discussed above regarding the analytical 
approach required by s. 218 C.P.A. With respect, 
the Court of Appeal seems, in our view, to have 
favoured an approach that does away with the need 
to ascertain the general impression conveyed by the 

plusieurs fois, en s’attachant à tous ses détails pour 
en comprendre toutes les subtilités. Une seule lec-
ture d’ensemble devrait suffire pour apprécier l’im-
pression générale donnée par une publicité écrite. 
Cette impression générale permettra alors de déter-
miner si une représentation faite par un commerçant 
constitue une pratique interdite.

[57] En somme, à notre avis, l’art. 218 L.p.c. 
pose le critère de la première impression. En ce qui 
concerne la publicité fausse ou trompeuse, l’impres-
sion générale est celle qui se dégage après un pre-
mier contact complet avec la publicité, et ce, à l’égard 
tant de sa facture visuelle que de la signification des 
mots employés. Cette méthode d’analyse ressemble 
d’ailleurs à celle qui doit être appliquée en vertu de 
la Loi sur les marques de commerce, L.R.C. 1985, 
ch. T-13, afin de déterminer si une marque crée de la 
confusion (Veuve Clicquot Ponsardin c. Boutiques 
Cliquot Ltée, 2006 CSC 23, [2006] 1 R.C.S. 824, 
par. 20; Masterpiece Inc. c. Alavida Lifestyles Inc., 
2011 CSC 27, [2011] 2 R.C.S. 387, par. 41).

[58] Ainsi, nous ne saurions accepter la distinction 
proposée par les intimées entre « impression instan-
tanée » et « impression générale ». En réalité, les 
intimées invitent notre Cour à appliquer une norme 
beaucoup plus exigeante que celle de la première 
impression. Leur position relativement à l’applica-
tion du critère de l’impression générale aux faits du 
présent dossier impose une telle conclusion. En effet, 
afin d’expliquer les raisons pour lesquelles leur stra-
tégie publicitaire ne contrevient pas aux prescrip-
tions du titre II de la L.p.c., elles affirment que les 
[TRADUCTION] « documents [. . .] ont été en la pos-
session de [l’appelant] durant une longue période, ce 
qui a permis à ce dernier de les lire attentivement 
à plusieurs occasions avant d’envoyer le certificat 
officiel de participation » (m.i., par. 46 (nous sou-
lignons)).

[59] Nous examinerons maintenant l’approche 
adoptée par la Cour d’appel en l’espèce, en appli-
quant les principes dégagés plus haut au sujet de 
la méthode d’analyse prescrite par l’art. 218 L.p.c. 
Avec égards, nous sommes d’avis que la Cour d’ap-
pel paraît avoir privilégié une approche qui substitue 
à la recherche de l’impression générale laissée par 
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Document and replaces it with an opinion result-
ing from an analysis. In substance, this approach 
involved dissecting the Document to isolate and 
connect parts of sentences to reveal the “real mes-
sage” it conveyed (paras. 45-48). This led the Court 
of Appeal to attach excessive importance to the 
parts of the Document containing phrases such 
as “[i]f you have and return the Grand Prize win-
ning entry” and “if you hold the Grand Prize win-
ning number” (A.R., vol. II, at p. 59). In so doing, it 
departed from the general impression test provided 
for in s. 218 C.P.A.

[60] This dissection of the text by the Court of 
Appeal resembles the classical civil law approach 
to contract analysis and strays from the determina-
tion of the general impression the entire advertise-
ment conveys to a consumer. Furthermore, the pur-
pose of Title II of the C.P.A. is to make merchants 
responsible for the content of their advertisements 
on the basis of the general impression the advertise-
ments convey. By adopting so exacting a standard 
in s. 218 C.P.A., the legislature intended to ensure 
that consumers could view commercial advertis-
ing with confidence rather than suspicion. Thus, 
the objective of the current legislation is to enable 
a consumer to assume that the general impres-
sion conveyed by an advertisement is accurate and 
not the opposite. In sum, the analytical approach 
chosen by the Court of Appeal for establishing the 
general impression conveyed by the respondents’ 
advertisement was inconsistent with the general 
impression test adopted by the legislature.

(4) Consumer in Issue in Title II of the C.P.A.

[61] The above discussion of the general impres-
sion concept leaves an important question unan-
swered: From what perspective should the courts 
assess the general impression conveyed by a com-
mercial representation? Who is the consumer for 
the purposes of s. 218 C.P.A.? Answering this ques-
tion is the second step of the analytical approach 
required by s. 218 C.P.A.

le Document, celle d’une « opinion après analyse ». 
En substance, cette approche a consisté à décorti-
quer le Document pour isoler et mettre en relation 
des extraits de phrases qui révéleraient le « vrai 
message » véhiculé (par. 45-48). Cette méthode a 
conduit la Cour d’appel à accorder une importance 
démesurée aux extraits du Document contenant des 
expressions telles que [TRADUCTION] « [s]i vous 
détenez le coupon de participation gagnant du Gros 
Lot et le retournez à temps » et « si vous détenez le 
numéro gagnant du Gros Lot » (d.a., vol. II, p. 59). 
En procédant ainsi, la Cour d’appel n’a pas respecté 
le critère de l’impression générale énoncé à l’art. 218 
L.p.c.

[60] Cette dissection du texte par la Cour d’ap-
pel se rapproche de la méthode classique d’ana-
lyse des contrats de droit civil et s’éloigne d’une 
recherche de l’impression générale d’ensemble que 
la publicité donne au consommateur. De plus, les 
dispositions du titre II de la L.p.c. veulent rendre 
les commerçants responsables du contenu de leurs 
publicités sur la base de l’impression générale 
qu’elles donnent. En adoptant une norme aussi exi-
geante à l’art. 218 L.p.c., le législateur a souhaité 
que le consommateur examine la publicité com-
merciale avec confiance plutôt qu’avec méfiance. 
La loi actuelle souhaite ainsi que le consommateur 
puisse présumer que l’impression générale donnée 
par une publicité correspond à la réalité, et non le 
contraire. En somme, la méthode d’analyse choi-
sie par la Cour d’appel pour déterminer l’impres-
sion générale donnée par la publicité des intimées 
ne respectait pas le critère de l’impression générale 
que le législateur a retenu.

(4) Le consommateur visé par le titre II de la 
L.p.c.

[61] La discussion de la notion d’impression géné-
rale qui précède laisse néanmoins en suspens une 
question importante : selon quelle perspective les 
tribunaux doivent-ils apprécier l’impression géné-
rale donnée par une représentation commerciale? 
Qui est le consommateur visé par l’art. 218 L.p.c.? 
La réponse à cette question constitue le deuxième 
volet de la méthode d’analyse prescrite par l’art. 
218 L.p.c.
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[62] In recent decisions, judges have commonly 
used the expression “average consumer” to describe 
the consumer in issue in Title II of the C.P.A. Of 
course, the average consumer does not exist, but 
is the product of a legal fiction personified by an 
imaginary consumer to whom a level of sophis-
tication that reflects the purpose of the C.P.A. is 
attributed. In the case at bar, the crux of the issue 
is whether the level of sophistication of the average 
consumer conceptualized by the Court of Appeal is 
consistent with the objectives of the C.P.A.

[63] The appellant argues that the Court of 
Appeal erred in defining the average consumer as 
one with [TRANSLATION] “an average level of intel-
ligence, scepticism and curiosity” (para. 50). He 
submits that the Court of Appeal departed from the 
prevailing line of authority in Quebec, according 
to which the average consumer must be considered 
[TRANSLATION] “credulous and inexperienced”. 
He adds that, by stressing the average consumer’s 
intelligence, scepticism and curiosity, the Court of 
Appeal proposed a new standard that could deprive 
many consumers of the protection of the C.P.A. 
(A.F., at para. 40).

[64] The respondents argue that the Court of 
Appeal did not change the definition of the average 
consumer. In their view, Chamberland J.A. simply 
pointed out that the average consumer, although 
credulous, is not completely unintelligent. He did 
not change the requirements of s. 218 C.P.A. (R.F., 
at paras. 28 and 32).

[65] The C.P.A. is one of a number of statutes 
enacted to protect Canadian consumers. The courts 
that have applied these statutes have often used 
the average consumer test. In conformity with the 
objective of protection that underlies such legisla-
tion, the courts have assumed that the average con-
sumer is not very sophisticated.

[66] This Court’s decisions relating to trade-
marks provide a good example of this interpre-
tive approach. In Mattel, Inc. v. 3894207 Canada 

[62] La jurisprudence récente renvoie couram-
ment au concept du « consommateur moyen » afin 
de désigner le consommateur visé par les dispo-
sitions du titre II de la L.p.c. Certes, ce consom-
mateur moyen n’existe pas : il demeure le produit 
d’une fiction juridique incarnée par un consomma-
teur mythique auquel on impute un degré de discer-
nement qui reflète le but de la L.p.c. En l’espèce, 
le nœud de la question consiste à déterminer si le 
degré de discernement du consommateur moyen 
conceptualisé par la Cour d’appel respecte les 
objectifs poursuivis par la L.p.c.

[63] L’appelant plaide que la Cour d’appel s’est 
trompée en définissant le consommateur moyen 
comme « moyennement intelligent, moyenne-
ment sceptique et moyennement curieux » (par. 
50). Il soutient que la Cour d’appel s’est écartée de 
la jurisprudence prédominante au Québec selon 
laquelle le consommateur moyen doit être consi-
déré comme une personne « crédule et inexpéri-
mentée ». Il affirme qu’en insistant sur le niveau 
d’intelligence, de scepticisme et de curiosité du 
consommateur moyen, la Cour d’appel a proposé 
une norme nouvelle qui pourrait priver une grande 
partie des consommateurs de la protection de la 
L.p.c. (m.a., par. 40).

[64] Pour leur part, les intimées plaident que 
la Cour d’appel n’a pas modifié la définition 
du consommateur moyen. À leur avis, le juge 
Chamberland a simplement rappelé que le consom-
mateur moyen, même crédule, n’est pas complè-
tement dépourvu d’intelligence, sans modifier les 
exigences de l’art. 218 L.p.c. (m.i., par. 28 et 32).

[65] La L.p.c. appartient à l’ensemble de lois des-
tinées à protéger les consommateurs canadiens. La 
jurisprudence qui découle de l’application de ces 
dispositions utilise souvent le critère du consomma-
teur moyen. Cette jurisprudence attribue un faible 
degré de discernement à ce consommateur, afin de 
respecter l’objectif de protection sous-jacent à ces 
mesures législatives.

[66] La jurisprudence de notre Cour en matière de 
marques de commerce fournit un bon exemple de 
cette approche interprétative. Dans l’arrêt Mattel, 
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Inc., 2006 SCC 22, [2006] 1 S.C.R. 772, the Court 
was asked to clarify the standard to be used by the 
courts to determine whether a trade-mark causes 
confusion with a registered trade-mark. Binnie 
J., writing for the Court, concluded that the aver-
age consumers protected by the Trade‑marks Act 
are “ordinary hurried purchasers” (para. 56). He 
explained that “[t]he standard is not that of people 
‘who never notice anything’ but of persons who 
take no more than ‘ordinary care to observe that 
which is staring them in the face’” (para. 58).

[67] The general impression test provided for in 
s. 218 C.P.A. must be applied from a perspective 
similar to that of “ordinary hurried purchasers”, 
that is, consumers who take no more than ordinary 
care to observe that which is staring them in the 
face upon their first contact with an advertisement. 
The courts must not conduct their analysis from the 
perspective of a careful and diligent consumer.

[68] Obviously, the adjectives used to describe 
the average consumer may vary from one statute 
to another. Such variations reflect the diversity of 
economic realities to which different statutes apply 
and of their objectives. The most important thing is 
not the adjectives used, but the level of sophistica-
tion expected of the consumer.

[69] In applying the general impression test pro-
vided for in s. 218 C.P.A., the Quebec courts have 
traditionally used the words “credulous” and “inex-
perienced” to describe the consumer in issue in the 
Act, relying on R. v. Imperial Tobacco Products 
Ltd., [1971] 5 W.W.R. 409 (Alta. S.C., A.D.), to 
incorporate the “credulous and inexperienced 
person” concept into Title II of the C.P.A. (Masse, 
at p. 828). After the courts had referred to this con-
cept occasionally in the 1980s and 1990s, includ-
ing in P.G. du Québec v. Louis Bédard Inc., 1986 
CarswellQue 981 (Ct. Sess. P.), the Quebec Court of 
Appeal rendered a landmark decision on this ques-
tion in Turgeon v. Germain Pelletier ltée, [2001] 

Inc. c. 3894207 Canada Inc., 2006 CSC 22, [2006] 
1 R.C.S. 772, la Cour était appelée à préciser la 
norme au moyen de laquelle les tribunaux doivent 
décider si une marque de commerce porte à confu-
sion avec une marque enregistrée. Au nom de la 
Cour, le juge Binnie a conclu que le consommateur 
moyen que veut protéger la Loi sur les marques de 
commerce est « l’acheteur ordinaire pressé » (par. 
56). Il a précisé que « [l]a norme applicable [n’était] 
pas celle des personnes [TRADUCTION] “qui ne 
remarquent jamais rien”, mais celle des personnes 
qui ne prêtent rien de plus qu’une [TRADUCTION] 
“attention ordinaire à ce qui leur saute aux yeux” » 
(par. 58).

[67] Le critère de l’impression générale prévu à 
l’art. 218 L.p.c. doit être appliqué dans une pers-
pective similaire à celle de « l’acheteur ordinaire 
pressé », c’est-à-dire celle d’un consommateur qui 
ne prête rien de plus qu’une attention ordinaire à 
ce qui lui saute aux yeux lors d’un premier contact 
avec une publicité. Les tribunaux ne doivent pas 
conduire l’analyse dans la perspective du consom-
mateur prudent et diligent.

[68] Les adjectifs utilisés pour qualifier le 
consommateur moyen sont évidemment suscep-
tibles de varier d’une loi à l’autre. Ces variations 
reflètent la diversité des réalités économiques 
visées par chaque loi et des objectifs qui leur sont 
propres. L’essentiel ne réside pas dans ces épithè-
tes, mais plutôt dans le choix du degré de discerne-
ment attendu du consommateur.

[69] Dans l’application du critère de l’impression 
générale prescrit par l’art. 218 L.p.c., la jurispru-
dence québécoise a traditionnellement utilisé les 
qualificatifs « crédule » et « inexpérimenté » afin 
de décrire le consommateur visé par la loi. Les tri-
bunaux québécois se sont inspirés alors de l’arrêt 
R. c. Imperial Tobacco Products Ltd., [1971] 5 
W.W.R. 409 (C.S. Alb., Div. app.), pour intégrer le 
concept de la « personne crédule et inexpérimen-
tée » au titre II de la L.p.c. (Masse, p. 828). Après 
des mentions occasionnelles de ce concept dans la 
jurisprudence des années 1980 et 1990, notamment 
dans l’affaire P.G. du Québec c. Louis Bédard Inc., 
1986 CarswellQue 981 (C.S.P.), la Cour d’appel du 
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R.J.Q. 291, in which it confirmed that the “credu-
lous and inexperienced” consumer test is applica-
ble in Quebec consumer law. Fish J.A., as he then 
was, wrote the following on this point:

 [TRANSLATION] As my colleague Gendreau J.A. 
pointed out in Nichols v. Toyota Drummondville (1982) 
inc., the Consumer Protection Act is a statute of public 
order whose purpose is to restore the contractual [bal-
ance] between merchants and their customers. The 
credulous and inexperienced person test must be used 
to assess the misleading nature of the advertising and 
business practices to which the Consumer Protection 
Act applies. [Emphasis added; para. 36.]

[70] Since then, trial courts in Quebec have fol-
lowed Turgeon, including in several class actions 
based on the C.P.A. (see Riendeau v. Brault & 
Martineau inc., 2007 QCCS 4603, [2007] R.J.Q. 
2620, at para. 149, aff’d by 2010 QCCA 366, [2010] 
R.J.Q. 507; Adams v. Amex Bank of Canada, 2009 
QCCS 2695, [2009] R.J.Q. 1746, at para. 126; 
Marcotte v. Banque de Montréal, 2009 QCCS 
2764 (CanLII), at para. 357; Marcotte v. Fédération 
des caisses Desjardins du Québec, 2009 QCCS 
2743 (CanLII), at para. 257). In sum, it is clear that, 
since Turgeon, the “general impression” referred to 
in s. 218 C.P.A. is the impression of a commercial 
representation on a credulous and inexperienced 
consumer.

[71] Thus, in Quebec consumer law, the expres-
sion “average consumer” does not refer to a rea-
sonably prudent and diligent person, let alone a 
well-informed person. To meet the objectives of 
the C.P.A., the courts view the average consumer 
as someone who is not particularly experienced 
at detecting the falsehoods or subtleties found in 
commercial representations.

[72] The words “credulous and inexperienced” 
therefore describe the average consumer for the 
purposes of the C.P.A. This description of the aver-
age consumer is consistent with the legislature’s 

Québec a prononcé un jugement de principe sur 
cette question dans l’arrêt Turgeon c. Germain 
Pelletier ltée, [2001] R.J.Q. 291, et a confirmé à 
cette occasion l’applicabilité du critère du consom-
mateur « crédule et inexpérimenté » en droit qué-
bécois de la consommation. Le juge Fish, alors de 
cette cour, a écrit ce qui suit à ce propos :

 Comme l’a souligné mon collègue le juge Gendreau 
dans l’arrêt Nichols c. Toyota Drummondville (1982) 
inc., la Loi sur la protection du consommateur est 
une loi d’ordre public qui vise à rétablir [l’équilibre] 
contractuel entre le commerçant et son client. Et c’est 
en vertu du critère de la personne crédule et inexpé-
rimentée qu’il faut évaluer le caractère trompeur de la 
publicité et des pratiques commerciales visées par la 
Loi sur la protection du consommateur. [Nous souli-
gnons; par. 36.]

[70] Depuis lors, les tribunaux de première ins-
tance au Québec ont suivi cet arrêt, notamment à 
l’occasion de plusieurs recours collectifs fondés 
sur la L.p.c. (voir Riendeau c. Brault & Martineau 
inc., 2007 QCCS 4603, [2007] R.J.Q. 2620, par. 
149, conf. par 2010 QCCA 366, [2010] R.J.Q. 507; 
Adams c. Amex Bank of Canada, 2009 QCCS 2695, 
[2009] R.J.Q. 1746, par. 126; Marcotte c. Banque 
de Montréal, 2009 QCCS 2764 (CanLII), par. 357; 
Marcotte c. Fédération des caisses Desjardins du 
Québec, 2009 QCCS 2743 (CanLII), par. 257). 
En somme, il est clair que depuis l’arrêt Turgeon, 
l’« impression générale » à laquelle renvoie l’art. 
218 L.p.c. est assimilée à celle que donne une 
représentation commerciale chez le consommateur 
crédule et inexpérimenté.

[71] Ainsi, le concept du « consommateur 
moyen » n’évoque pas, en droit québécois de la 
consommation, la notion de personne raisonnable-
ment prudente et diligente. Il renvoie encore moins 
à la notion de personne avertie. Afin de réaliser les 
objectifs de la L.p.c., les tribunaux considèrent que 
le consommateur moyen n’est pas particulièrement 
aguerri pour déceler les faussetés ou les subtilités 
dans une représentation commerciale.

[72] Les qualificatifs « crédule et inexpéri-
menté » expriment donc la conception du consom-
mateur moyen qu’adopte la L.p.c. Cette descrip-
tion du consommateur moyen respecte la volonté 
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intention to protect vulnerable persons from the 
dangers of certain advertising techniques. The 
word “credulous” reflects the fact that the aver-
age consumer is prepared to trust merchants on the 
basis of the general impression conveyed to him or 
her by their advertisements. However, it does not 
suggest that the average consumer is incapable of 
understanding the literal meaning of the words 
used in an advertisement if the general layout of the 
advertisement does not render those words unintel-
ligible.

[73] We must therefore find that the Court of 
Appeal changed the standard of the average con-
sumer for the purposes of Title II of the C.P.A. 
and that its decision was incompatible with the 
C.P.A.’s objective of protecting consumers. In our 
opinion, defining the average consumer as having 
[TRANSLATION] “an average level of intelligence, 
scepticism and curiosity” is inconsistent with the 
letter and the spirit of s. 218 C.P.A. Such a defini-
tion raises a number of problems.

[74] First, the words “average level of intelli-
gence” suggest that the consumer the legislature 
wanted to protect in Title II of the C.P.A. is a con-
sumer who has the same level of sophistication as 
the average person. As we mentioned above, con-
sumer law does not protect consumers only if they 
have proven to be prudent and well informed. The 
C.P.A.’s general objective of protecting consumers 
means that the appropriate test is not that of the 
prudent and diligent consumer.

[75] Moreover, from a practical standpoint, this 
part of the definition proposed by Chamberland J.A. 
is not really compatible with the abstract analysis 
required by s. 218 C.P.A., since the use of a stand-
ard like that of the “consumer with an average level 
of intelligence” could lead the courts to adopt a test 
based on determining the level of sophistication of 
the consumer in question in a given case. Such a 
test would make it possible to exonerate a merchant 
who is lucky enough to be sued by a consumer of 
above-average intelligence. The court’s role would 
then be to determine whether the consumer exer-
cising the recourse was in fact misled rather than 

législative de protéger les personnes vulnérables 
contre les dangers de certaines méthodes publicitai-
res. Le terme « crédule » reconnaît que le consom-
mateur moyen est disposé à faire confiance à un 
commerçant sur la base de l’impression générale 
que la publicité qu’il reçoit lui donne. Cependant, 
il ne suggère pas que le consommateur moyen est 
incapable de comprendre le sens littéral des termes 
employés dans une publicité, pourvu que la facture 
générale de celle-ci ne vienne pas brouiller l’intel-
ligibilité des termes employés.

[73] Il nous faut donc constater que la Cour d’ap-
pel a modifié la norme du consommateur moyen 
visé par le titre II de la L.p.c. et n’a pas respecté 
l’objectif de protection de la L.p.c. À notre avis, 
le fait de définir le consommateur moyen comme 
« moyennement intelligent, moyennement scepti-
que et moyennement curieux » se concilie mal avec 
le libellé et l’esprit de l’art. 218 L.p.c. En effet, une 
telle définition soulève plusieurs problèmes.

[74] D’abord, l’expression « moyennement intel-
ligent » suggère que le consommateur que le légis-
lateur a souhaité protéger au titre II de la L.p.c. est 
celui dont le degré de discernement correspond à 
celui de la moyenne des gens. Comme nous l’avons 
souligné précédemment, le droit de la consomma-
tion ne protège pas les consommateurs dans la seule 
mesure où ils se sont montrés prudents et avertis. 
Pour respecter l’objectif général de protection de la 
L.p.c., il faut éviter d’utiliser un critère correspon-
dant à celui du consommateur prudent et diligent.

[75] De plus, dans une perspective pratique, 
ce volet de la définition proposée par le juge 
Chamberland s’harmonise mal avec l’analyse in 
abstracto requise par l’art. 218 L.p.c. L’utilisation 
d’une norme comme le « consommateur moyenne-
ment intelligent » peut inciter les tribunaux à adop-
ter une méthode d’analyse basée sur la détermina-
tion du degré de discernement du consommateur 
en cause. Une telle approche faciliterait l’exoné-
ration d’un commerçant qui aurait eu le bonheur 
de se faire poursuivre par un consommateur plus 
intelligent que la moyenne. Les tribunaux seraient 
alors invités à déterminer si le consommateur qui a 
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whether the advertisement in question constituted 
a false or misleading representation. This would 
decrease the level of protection provided to con-
sumers by the C.P.A.

[76] Next, the words “average level of . . . scep-
ticism” replace the general impression test with a 
test based on the opinion formed after a more thor-
ough analysis. It invites the courts to assume that 
the average consumer must take concrete action to 
find the “real message” hidden behind an adver-
tisement that seems advantageous. This analytical 
approach can only weaken the general impression 
test, since a sceptical person will be inclined not to 
believe an advertisement solely on the basis of the 
general impression it conveys. A sceptical person 
will doubt, ask questions and perhaps make his or 
her own inquiries. If, at the end of that process, the 
person concludes that the content of the advertise-
ment is true to reality, his or her assessment will be 
based not on the general impression conveyed by 
the advertisement but on the concrete action he or 
she has taken.

[77] The above comments also apply to the 
“average level of . . . curiosity” the average con-
sumer must be presumed to have, according to 
the Court of Appeal. With respect, the use of this 
expression rests on the same incorrect premise as 
does that with respect to the scepticism of the aver-
age consumer. A consumer with “an average level 
of . . . curiosity” will not be so stupid or naïve as 
to rely on the first impression conveyed by a com-
mercial representation but will be curious enough 
to consider that impression more closely. He or she 
will try to determine whether the general impres-
sion conveyed by an advertisement is actually true 
to reality. On this point, we reiterate that the pur-
pose of Title II of the C.P.A. is to make it possi-
ble for consumers to trust the general impression 
given by merchants in their advertisements. If this 
general impression is not true to reality, the adver-
tisement in question constitutes a false or mislead-
ing representation and the merchant has engaged 
in a prohibited practice for the purposes of the 

entrepris le recours a été trompé, plutôt qu’à déter-
miner si la publicité en cause constituait une repré-
sentation fausse ou trompeuse. On réduirait ainsi le 
niveau de protection offert au consommateur par 
la L.p.c.

[76] Ensuite, le qualificatif « moyennement scep-
tique » substitue au critère de l’impression générale 
celui de l’opinion atteinte après une analyse plus 
poussée. Il invite les tribunaux à présumer que le 
consommateur moyen doit effectuer des démarches 
concrètes afin de découvrir le « vrai message » 
qui se cache derrière une publicité aux apparen-
ces avantageuses. Cette méthode d’analyse ne peut 
s’appliquer qu’au détriment du critère de l’impres-
sion générale. En effet, une personne sceptique aura 
tendance à refuser de se fier à un message publici-
taire uniquement sur la base de l’impression géné-
rale qu’il dégage. La personne sceptique doutera, 
posera des questions et conduira peut-être ses pro-
pres recherches. Si, au terme de cet exercice, elle 
conclut que le contenu d’un message publicitaire est 
conforme à la réalité, son appréciation ne dépendra 
pas de l’impression générale qu’il a donnée. Elle 
proviendra plutôt des démarches concrètes qu’elle 
aura faites.

[77] Les commentaires qui précèdent s’appli-
quent aussi à la « curiosité moyenne » qui, selon la 
Cour d’appel, doit être présumée chez le consom-
mateur moyen. Avec égards, l’utilisation de cette 
notion procède de la même prémisse erronée 
que dans le cas du scepticisme du consomma-
teur moyen. Un consommateur « moyennement 
curieux » ne sera pas stupide et naïf au point de 
se fier aux premières impressions données par 
une représentation commerciale. Au contraire, il 
se montrera suffisamment curieux pour approfon-
dir sa première perception. Son objectif demeu-
rera de vérifier si l’impression générale donnée 
par une publicité correspond effectivement à la 
réalité. Sur ce point, nous rappelons que le titre II 
de la L.p.c. vise à permettre au consommateur de 
faire confiance aux commerçants sur la base de 
l’impression générale laissée par leurs publicités. 
Dans la mesure où cette impression générale ne 
correspond pas à la réalité, la publicité constitue 
une représentation fausse ou trompeuse et la L.p.c. 
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C.P.A., regardless of whether the “real message” 
of the advertisement could be understood by ana-
lysing it in depth. In fact, the Court of Appeal’s 
interpretation of the average consumer concept is 
closer to that of the diligent person, which is nei-
ther mentioned in the Act nor in keeping with its  
spirit.

[78] For all these reasons, we cannot endorse 
the definition of the average consumer proposed 
by the Court of Appeal. In our opinion, the con-
cept of the credulous and inexperienced con-
sumer applied by the Quebec courts in the line of 
authority that prevailed before the judgment of the 
Court of Appeal in the instant case is more con-
sistent with the Quebec legislature’s objective of 
protecting consumers from false or misleading 
advertising. A court asked to assess the verac-
ity of a commercial representation must therefore 
engage, under s. 218 C.P.A., in a two-step analysis 
that involves — having regard, provided that the 
representation lends itself to such an analysis, to 
the literal meaning of the words used by the mer-
chant — (1) describing the general impression that 
the representation is likely to convey to a credulous 
and inexperienced consumer; and (2) determining 
whether that general impression is true to reality. 
If the answer at the second step is no, the merchant 
has engaged in a prohibited practice.

C. Consistency of the Court of Appeal’s Judgment 
with the C.P.A.

[79] What must now be determined is whether, 
in light of these principles, the Court of Appeal 
was right to reverse the trial judge’s finding that 
the Document contained representations that con-
travened certain provisions of Title II of the C.P.A. 
Cohen J. identified three violations of that Act. 
We will consider the alleged violations of ss. 219 
and 228 C.P.A. together, since they concern dif-
ferent aspects of a single reality that cannot easily 
be separated from one another. We will discuss the 
alleged violation of s. 238(c) C.P.A. separately.

considère que le commerçant a commis une prati-
que interdite, et ce, sans égard au fait qu’une ana-
lyse approfondie de la publicité pourrait permettre 
de comprendre le « vrai message » qu’elle véhi-
cule. En réalité, la conceptualisation du consom-
mateur moyen retenue par la Cour d’appel s’appa-
rente davantage à la notion de personne diligente 
qui n’est pas mentionnée dans la loi et qui ne res-
pecte pas l’esprit de celle-ci.

[78] Pour l’ensemble de ces motifs, nous devons 
écarter la définition du consommateur moyen pro-
posée par la Cour d’appel. Nous sommes d’avis que 
la notion du consommateur crédule et inexpéri-
menté, comme l’a employée la jurisprudence pré-
dominante au Québec avant le jugement dont appel, 
respecte mieux les objectifs de protection contre la 
publicité fausse ou trompeuse que poursuit le légis-
lateur québécois. Ainsi, les tribunaux appelés à 
évaluer la véracité d’une représentation commer-
ciale devraient procéder, selon l’art. 218 L.p.c., à 
une analyse en deux étapes, en tenant compte, si 
la nature de la représentation se prête à une telle 
analyse, du sens littéral des mots employés par 
le commerçant : (1) décrire d’abord l’impression 
générale que la représentation est susceptible de 
donner chez le consommateur crédule et inexpéri-
menté; (2) déterminer ensuite si cette impression 
générale est conforme à la réalité. Dans la mesure 
où la réponse à cette dernière question est néga-
tive, le commerçant aura commis une pratique  
interdite.

C. La conformité du jugement de la Cour d’appel 
à la L.p.c.

[79] Il s’agit maintenant de déterminer si, selon 
ces principes, la Cour d’appel a eu raison d’infir-
mer la conclusion de la juge de première instance 
que le Document contenait des représentations qui 
contreviennent à certaines dispositions du titre II 
de la L.p.c. La juge Cohen a constaté trois vio-
lations de la loi. Nous analyserons ensemble les 
contraventions alléguées aux art. 219 et 228 L.p.c., 
qui visent en l’espèce des aspects de la réalité qui 
peuvent difficilement être dissociés, et nous exa-
minerons séparément celle relative à l’al. 238c)  
L.p.c.
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(1) Alleged Violation of Sections 219 and 228 
C.P.A.

[80] Sections 219 and 228 C.P.A. read as follows:

219. No merchant, manufacturer or advertiser may, 
by any means whatever, make false or misleading rep-
resentations to a consumer.

228. No merchant, manufacturer or advertiser may 
fail to mention an important fact in any representation 
made to a consumer.

[81] In the instant case, the alleged violation of 
s. 219 C.P.A. lay in the fact that the Document 
falsely stated that the appellant was the grand prize 
winner, while the alleged violation of s. 228 C.P.A. 
related specifically to the respondents’ failure to 
reveal in the Document that the appellant might not 
be the grand prize winner. These two allegations 
therefore raise the question whether a credulous 
and inexperienced consumer, after first reading 
the Document, would have been under the general 
impression that the appellant had won the grand 
prize or would instead have understood that the 
respondents were merely offering him an opportu-
nity to participate in a contest with a minute chance 
of winning a cash prize.

[82] The “real message” the respondents wanted 
to convey by sending the Document must be 
explained here. The sweepstakes in issue was a 
contest in which only one person would win the 
grand prize. To receive the prize, the person had 
to have the winning entry, return the reply coupon 
by the deadline and correctly answer a skill-testing 
question. Only one person had the winning entry, 
which had been selected before the mailings were 
sent. However, at the top of each recipient’s doc-
ument, the word “claim” appeared, followed by a 
combination of numbers and letters. In the event 
that the pre-selected winner failed to return the 
reply coupon, a draw would be held for the grand 
prize among all those who had returned it.

(1) La violation alléguée des art. 219 et 228 
L.p.c.

[80] Les articles 219 et 228 L.p.c. prévoient ce 
qui suit :

219. Aucun commerçant, fabricant ou publicitaire ne 
peut, par quelque moyen que ce soit, faire une représen-
tation fausse ou trompeuse à un consommateur.

228. Aucun commerçant, fabricant ou publicitaire ne 
peut, dans une représentation qu’il fait à un consomma-
teur, passer sous silence un fait important.

[81] En l’espèce, la contravention alléguée à l’art. 
219 L.p.c. tiendrait au fait que le Document pré-
sente faussement l’appelant comme le gagnant du 
gros lot, tandis que la violation de l’art. 228 L.p.c. 
découlerait spécifiquement de l’omission des inti-
mées de dévoiler dans le Document qu’il se pou-
vait que l’appelant ne soit pas le gagnant du gros 
lot. Ces deux allégations soulèvent donc la question 
de savoir si le consommateur crédule et inexpéri-
menté, après une première lecture du Document, 
aurait eu l’impression générale que l’appelant avait 
remporté le gros lot ou s’il aurait plutôt compris 
que les intimées lui offraient seulement la possi-
bilité de participer à un concours, qui lui don-
nerait une chance infime de gagner un prix en  
argent.

[82] À ce stade, il convient de préciser le « vrai 
message » que les intimées ont voulu transmet-
tre par l’envoi du Document. Le « Sweepstakes » 
en cause est un concours à l’issue duquel une 
seule personne gagnera le gros lot. Pour recevoir 
son prix, cette personne doit se faire attribuer le 
numéro gagnant (« winning entry »), retourner le 
coupon-réponse dans le délai fixé et répondre cor-
rectement à une question de connaissances généra-
les (« skill‑testing question »). Une seule personne 
détient le numéro gagnant qui a été choisi avant 
l’expédition des envois postaux. Cependant, chaque 
destinataire trouve, dans le haut de son document, 
le mot [TRADUCTION] « réclamation » (« claim ») 
suivie d’une combinaison de chiffres et de lettres. 
Le gros lot n’est tiré parmi toutes les personnes 
ayant retourné le coupon-réponse que si le gagnant 
présélectionné ne le retourne pas.
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[83] According to the respondents, the average 
consumer would be capable of understanding the 
following after reading once through the documen-
tation received by the appellant: (1) the appellant 
had received number GV1T7IU62; (2) that number 
was not necessarily the winning number; (3) if 
his number was not the pre-selected number, his 
chances of winning were extremely small; (4) for 
him to have any chance of winning, the holder of 
the winning entry would have to fail to return his 
or her reply coupon, in which case a random draw 
would be held among all those who had returned 
their own reply coupons by the deadline; and (5) in 
such a case, the appellant’s odds of winning would 
be 1:120 million. The Court of Appeal accepted the 
respondents’ argument on this point (para. 49).

[84] With respect, we find it hard to understand 
how a credulous and inexperienced consumer could 
deduce all this after reading the Document for the 
first time. The first sentence that leaps off the page 
is the following one, written in bold uppercase let-
ters:

OUR SWEEPSTAKES RESULTS ARE NOW FINAL: 
MR JEAN MARC RICHARD HAS WON A CASH 
PRIZE OF $833,337.00!

[85] The general impression conveyed by the 
Document is influenced by this sentence placed at 
the top of the Document. The average consumer 
would of course, assuming that he or she under-
stood English, be capable of reading the words 
preceding that sentence: “If you have and return 
the Grand Prize winning entry in time and cor-
rectly answer a skill-testing question, we will offi-
cially announce that”. However, it is unreason-
able to assume that the average consumer would 
be particularly familiar with the special language 
or rules of such a sweepstakes and would clearly 
understand all the essential elements of the offer 
made to the appellant in this case. The Document’s 
strange collection of affirmations and restrictions 
is not clear or intelligible enough to dispel the gen-
eral impression conveyed by the most prominent 
sentences. On the contrary, it is highly likely that 

[83] Selon les intimées, le consommateur 
moyen, après avoir lu une seule fois la documen-
tation reçue par l’appelant, serait en mesure de 
comprendre ce qui suit : (1) l’appelant a reçu le 
numéro GV1T7IU62; (2) ce numéro n’est pas for-
cément le numéro gagnant; (3) si son numéro n’est 
pas le numéro présélectionné, alors ses chances 
de gagner sont infiniment minces; (4) pour qu’il 
détienne une chance de gagner, il faudrait que le 
détenteur du numéro gagnant ne retourne pas son 
coupon-réponse, auquel cas se tiendrait un tirage 
aléatoire entre toutes les personnes ayant retourné 
leur propre coupon-réponse dans le délai fixé; et 
(5) dans ce scénario, les chances de gagner de l’ap-
pelant seraient de 1/120 millions. La Cour d’ap-
pel a accepté sur ce point l’argument des intimées 
(par. 49).

[84] Avec égards pour l’opinion contraire, nous 
comprenons difficilement comment le consomma-
teur crédule et inexpérimenté pourrait déduire tous 
ces éléments au terme d’une première lecture du 
Document. La première phrase qui saute aux yeux 
du lecteur est la suivante, écrite en majuscules et en 
caractères gras :

[TRADUCTION] NOUS AVONS MAINTENANT LES 
RÉSULTATS FINALS DU CONCOURS : M. JEAN 
MARC RICHARD A GAGNÉ LA SOMME DE 833 337 $ 
EN ARGENT COMPTANT!

[85] L’impression générale donnée par le 
Document est conditionnée par cette phrase 
placée dans le haut de celui-ci. Bien sûr, à sup-
poser qu’il comprenne l’anglais, le consomma-
teur moyen peut lire les mots qui précèdent cette 
phrase, soit « If you have and return the Grand 
Prize winning entry in time and correctly answer a 
skill‑testing question, we will officially announce 
that » ([TRADUCTION] « Si vous détenez le coupon 
de participation gagnant du Gros Lot et le retour-
nez à temps, et si vous répondez correctement à 
une question de connaissances générales, nous 
annoncerons officiellement que »). Toutefois, il 
est déraisonnable de présumer que le consom-
mateur moyen connaît le langage particulier ou 
les règles du jeu d’un tel concours sur le bout de 
ses doigts et qu’il saisirait bien tous les éléments 
essentiels de la proposition faite à l’appelant en 

20
12

 S
C

C
 8

 (
C

an
LI

I)



304 RICHARD v. TIME INC. LeBel and Cromwell JJ. [2012] 1 S.C.R.

the average consumer would conclude that the 
appellant held the winning entry and had only to 
return the reply coupon to initiate the claim pro-
cess. Indeed, the Document did not state anywhere 
that a winner had been pre-selected and that the 
appellant had received only a participation number. 
This information instead appeared on the return 
envelope that accompanied the Document, where 
the terms and conditions of the random draw were 
defined very vaguely in small print.

[86] Despite all the conditions laid down in the 
Document, on which the respondents placed great 
emphasis, a point was made in the Document of 
referring to the appellant as the sweepstakes 
winner. In the column on the left, he was listed 
with other winners — real or fictitious — and the 
entry contained the notation “PRIZE STATUS: 
AUTHORIZED FOR PAYMENT”. There were 
repeated indications that a cheque was about to 
be mailed to the appellant. He was also urged to 
put aside all his doubts and hurry to return the 
reply coupon, for otherwise he might lose every-
thing! The reply coupon received by the appellant 
even referred to the number assigned to him as a 
“Prize Claim Number”, not as a contest participa-
tion number. It would be possible to continue this 
list of tricks used in writing and laying out the text 
for a long time.

[87] In our opinion, the trial judge did not err in 
finding that the Document was misleading. The 
Document conveyed the general impression that the 
appellant had won the grand prize. Even if it did not 
necessarily contain any statements that were actu-
ally false, the fact remains that it was riddled with 
misleading representations within the meaning of 
s. 219 C.P.A. Furthermore, the contest rules were 
not all apparent to someone reading the Document 
for the first time. These are important facts that the 

l’espèce. Le curieux assemblage d’affirmations 
et de restrictions que contient le Document n’est 
pas suffisamment clair et intelligible pour dissi-
per l’impression générale donnée par ses phra-
ses prédominantes. Au contraire, il est hautement 
probable que le consommateur moyen conclurait 
que l’appelant détient le numéro gagnant et qu’il 
lui suffit de retourner le coupon-réponse pour que 
la procédure de réclamation puisse s’enclencher. 
D’ailleurs, le Document n’indique nulle part qu’un 
gagnant a été présélectionné et que l’appelant n’a 
reçu qu’un numéro de participation. Cette infor-
mation se retrouve plutôt sur l’enveloppe de retour 
accompagnant le Document, qui définit très vague-
ment, en petits caractères, les modalités du tirage  
aléatoire.

[86] Malgré toutes les conditions que pose le 
Document et dont les intimées font grand état, 
le Document prend soin de présenter l’appelant 
comme le gagnant du concours. Dans la colonne 
de gauche, on mentionne son nom aux côtés de 
ceux d’autres gagnants — réels ou fictifs — avec la 
mention [TRADUCTION] « CONFIRMATION DU 
PRIX : PAIEMENT AUTORISÉ ». Le Document 
martèle l’idée qu’un chèque est sur le point d’être 
posté à l’appelant. Plus encore, on l’exhorte à mettre 
tous ses doutes de côté et à se dépêcher à retour-
ner le coupon-réponse, à défaut de quoi il risquera 
de tout perdre! Le coupon-réponse reçu par l’appe-
lant renvoie même au numéro qui lui a été attribué 
comme à un [TRADUCTION] « numéro de réclama-
tion du prix », c’est-à-dire un numéro lui permet-
tant de réclamer son prix, et non pas un numéro de 
participation à un concours. La liste de ces artifices 
de rédaction et de présentation pourrait se poursui-
vre longuement.

[87] À notre avis, la juge de première instance 
n’a commis aucune erreur dans son appréciation du 
caractère trompeur du Document. Celui-ci donne 
effectivement l’impression générale que l’appe-
lant a gagné le gros lot. Même si le Document ne 
contient pas nécessairement d’énoncés qui sont lit-
téralement faux, il reste qu’il est truffé de repré-
sentations trompeuses au sens de l’art. 219 L.p.c. 
De plus, les règles du concours n’apparaissent pas 
toutes d’une première lecture du Document. Il s’agit 
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respondents were required to mention. As a result, 
the respondents also violated s. 228 C.P.A.

(2) Alleged Violation of Section 238(c) C.P.A.

[88] Section 238(c) reads as follows:

238. No merchant, manufacturer or advertiser may, 
falsely, by any means whatever,

. . .

(c) state that he has a particular status or identity.

[89] In our opinion, Chamberland J.A. rightly 
concluded that the respondents had not contravened 
s. 238(c) of the C.P.A. in this case. The Document 
contained no false representations concerning the 
respondents’ status or identity. It can be understood 
from a single reading that the Document was from 
the respondents and that they did not claim to have 
a particular status or identity that they did not actu-
ally have. As the Court of Appeal found, using a 
fictitious person, Elizabeth Matthews, as the signer 
of the Document did not constitute a prohibited 
practice under s. 238(c) C.P.A.

D. Recourse Provided for in Section 272 C.P.A.: 
Conditions for Exercising the Recourse and 
Criteria for Granting Remedies

[90] Our conclusion that the Document contained 
representations contrary to ss. 219 and 228 C.P.A. 
logically leads us to the question of the appropriate 
remedy in this case. The appellant submits that he 
is entitled to be awarded the equivalent of nearly 
US$1 million in punitive damages under s. 272 
C.P.A. The respondents not only contend that he 
is not so entitled, but also deny that the recourse 
provided for in s. 272 C.P.A. can be exercised by 
a consumer to sanction a prohibited practice. This 
objection raised by the respondents revives a debate 
between Quebec authors that has been under way 
since the early 1980s and that this Court must now 
try to settle.

là de faits importants que les intimées ne pouvaient 
passer sous silence. Par voie de conséquence, les 
intimées ont aussi contrevenu à l’art. 228 L.p.c.

(2) La contravention alléguée à l’al. 238c) 
L.p.c.

[88] L’alinéa 238c) prévoit :

238. Aucun commerçant, fabricant ou publicitaire ne 
peut faussement, par quelque moyen que ce soit :

. . .

c) déclarer comme sien un statut ou une identité.

[89] À notre avis, le juge Chamberland a eu raison 
de conclure que les intimées n’avaient pas contre-
venu à l’al. 238c) L.p.c. en l’espèce. Le Document 
ne contient aucune représentation fausse quant au 
statut ou à l’identité des intimées. Une seule lec-
ture suffit pour comprendre qu’il émane des inti-
mées, et que celles-ci ne déclarent pas posséder un 
statut ou une identité qu’elles n’ont pas en réalité. 
Comme l’a conclu la Cour d’appel, le fait d’utili-
ser une personne fictive, en l’occurrence Elizabeth 
Matthews, comme signataire du Document ne 
constitue pas une pratique interdite par l’al. 238c)  
L.p.c.

D. Le recours prévu à l’art. 272 L.p.c. : ses condi‑
tions d’ouverture et les critères d’octroi des 
mesures de réparation

[90] La conclusion que le Document contient des 
représentations qui contreviennent aux art. 219 et 
228 L.p.c. nous amène logiquement à l’examen de 
la réparation appropriée en l’espèce. L’appelant pré-
tend qu’il a le droit d’obtenir, aux termes de l’art. 
272 L.p.c., l’équivalent de près d’un million de dol-
lars américains en dommages-intérêts punitifs. Les 
intimées contestent non seulement ce droit, mais 
nient au surplus que le recours prévu à l’art. 272 
L.p.c. puisse être utilisé par un consommateur afin 
de sanctionner une pratique interdite. Cette objec-
tion soulevée par les intimées ravive une contro-
verse doctrinale qui dure au Québec depuis le 
début des années 1980. Il appartient maintenant à 
notre Cour de tenter d’y mettre un terme.
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(1) Section 272 C.P.A. and Sanctioning Pro- 
hibited Practices

[91] Section 272 C.P.A. reads as follows:

272. If the merchant or the manufacturer fails to fulfil 
an obligation imposed on him by this Act, by the regu-
lations or by a voluntary undertaking made under sec-
tion 314 or whose application has been extended by an 
order under section 315.1, the consumer may demand, 
as the case may be, subject to the other recourses pro-
vided by this Act,

(a) the specific performance of the obligation;

(b) the authorization to execute it at the merchant’s or 
manufacturer’s expense;

(c) that his obligations be reduced;

(d) that the contract be rescinded;

(e) that the contract be set aside; or

( f ) that the contract be annulled,

without prejudice to his claim in damages, in all cases. 
He may also claim punitive damages.

[92] For many years now, the Quebec courts 
have held that s. 272 C.P.A. can be applied to sanc-
tion prohibited practices used by merchants and 
manufacturers (see, inter alia, Chrysler Canada  
ltée v. Poulin, 1988 CanLII 1001 (C.A.); A.C.E.F. 
Sud‑Ouest de Montréal v. Arrangements alter‑
natifs de crédit du Québec Inc., [1994] R.J.Q. 
114 (Sup. Ct.); Beauchamp v. Relais Toyota inc., 
[1995] R.J.Q. 741 (C.A.); and Centre d’économie 
en chauffage Turcotte inc. v. Ferland, [2003] J.Q. 
no 18096 (QL) (C.A.)). Defendants in proceedings 
under s. 272 C.P.A., and in class actions in partic-
ular, nevertheless argued that this provision should 
not apply to allegations of violations of Title II 
of the Act (see, e.g., 9029‑4596 Québec inc. v. 
Duplantie, [1999] R.J.Q. 3059 (C.Q.)). But the 
Court of Appeal reiterated in Brault & Martineau 
that s. 272 does apply to such violations. In that 
case, Duval Hesler J.A. stated that [TRANSLATION] 
“I believe it has been clearly established that sanc-
tions for prohibited practices within the mean-
ing of the CPA cannot be limited to the recourse 
provided for in s. 253 of that Act” (para. 40), 

(1) L’article 272 L.p.c. et la sanction des pra-
tiques interdites

[91] L’article 272 L.p.c. prévoit :

272. Si le commerçant ou le fabricant manque à une 
obligation que lui impose la présente loi, un règlement 
ou un engagement volontaire souscrit en vertu de l’arti-
cle 314 ou dont l’application a été étendue par un décret 
pris en vertu de l’article 315.1, le consommateur, sous 
réserve des autres recours prévus par la présente loi, 
peut demander, selon le cas :

a) l’exécution de l’obligation;

b) l’autorisation de la faire exécuter aux frais du com-
merçant ou du fabricant;

c) la réduction de son obligation;

d) la résiliation du contrat;

e) la résolution du contrat; ou

f ) la nullité du contrat,

sans préjudice de sa demande en dommages-intérêts 
dans tous les cas. Il peut également demander des 
dommages-intérêts punitifs.

[92] Les tribunaux du Québec considèrent depuis 
de nombreuses années que l’art. 272 L.p.c. permet 
de sanctionner les pratiques interdites commises 
par les commerçants et fabricants (voir notamment 
Chrysler Canada Ltée c. Poulin, 1988 CanLII 
1001 (C.A.); A.C.E.F. Sud‑Ouest de Montréal c. 
Arrangements alternatifs de crédit du Québec 
Inc., [1994] R.J.Q. 114 (C.S.); Beauchamp c. Relais 
Toyota inc., [1995] R.J.Q. 741 (C.A.); et Centre 
d’économie en chauffage Turcotte inc. c. Ferland, 
[2003] J.Q. no 18096 (QL) (C.A.)). Malgré cette 
jurisprudence, la contestation de poursuites inten-
tées en vertu de l’art. 272 L.p.c., notamment dans 
le cadre de recours collectifs, s’est accompagnée 
d’une remise en question de l’applicabilité de cette 
disposition aux allégations de contraventions aux 
prescriptions du titre II de la loi (voir, p. ex., 9029‑
4596 Québec inc. c. Duplantie, [1999] R.J.Q. 3059 
(C.Q.)). Toutefois, la Cour d’appel a réitéré dans 
l’arrêt Brault & Martineau inc. que l’art. 272 était 
applicable aux violations du titre II de la loi. Dans 
ce jugement, la juge Duval Hesler a affirmé : « Il 
me semble clairement établi que la sanction d’une 
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that is, the recourses available in the general  
law.

[93] Despite this case law, the respondents argue 
that s. 272 C.P.A. does not apply to prohibited 
practices. They submit that the sole purpose of that 
provision is to sanction failures by merchants and 
manufacturers to fulfil the contractual obligations 
imposed on them by Title I of the C.P.A. According 
to the respondents, the use of a prohibited practice 
is an offence that can be sanctioned only under the 
C.P.A.’s penal provisions.

[94] The respondents rely on a view long advo-
cated by Professor L’Heureux. In a former edition 
of her treatise entitled Droit de la consommation, 
she wrote the following at p. 358:

 [TRANSLATION] Moreover, section 272 does not 
constitute a sanction for prohibited practices, since such 
practices are not obligations imposed by the Act. It must 
be recognized that the business practices in question in 
Title II are, first and foremost, offences that are matters 
of directive public order . . . . They are prohibitions that 
are sanctioned mainly through penal proceedings.

(See also N. L’Heureux, “L’interprétation de 
l’article 272 de la Loi sur la protection du consom-
mateur” (1982), 42 R. du B. 455.)

[95] Not all the authors agree with Professor 
L’Heureux’s view. A review of the literature pub-
lished in Quebec on this question even suggests 
that it is a minority view. Some authors have taken 
the position that a literal reading of s. 272 C.P.A. 
does not support limiting the obligations to which 
it refers to certain specific “duties” imposed by 
Title I of the Act. In their opinion, the words “obli-
gation imposed on him by this Act” apply to the 
obligations established in both Title I and Title II 
of the C.P.A. (see, inter alia, F. Lebeau, “La pub-
licité et la protection des consommateurs” (1981), 
41 R. du B. 1016, at p. 1039; C.-R. Dumais, “Une 
étude des tenants et aboutissants des articles 271 et 
272 de la Loi sur la protection du consommateur” 

pratique interdite au sens de la LPC ne saurait se 
limiter au seul recours prévu à l’article 253 de la 
loi » (par. 40), c’est-à-dire aux recours prévus par 
le droit commun.

[93] Malgré cette jurisprudence, les intimées 
plaident que l’art. 272 L.p.c. ne s’applique pas aux 
pratiques interdites. Elles affirment que cette dis-
position vise uniquement à sanctionner les man-
quements des commerçants et des fabricants aux 
obligations contractuelles qui leur incombent en 
vertu du titre I de la L.p.c. Selon les intimées, la 
commission d’une pratique interdite constituerait 
une infraction que seules les dispositions pénales 
de la L.p.c. permettraient de sanctionner.

[94] Les intimées s’appuient sur l’opinion qu’a 
défendue longtemps la professeure L’Heureux. 
Dans une édition antérieure de son traité Droit de 
la consommation, elle écrivait à la p. 358 :

 Par ailleurs, l’article 272 ne constitue pas la sanction 
des pratiques interdites puisqu’il ne s’agit pas d’obliga-
tions que la Loi impose. Il faut constater que les prati-
ques commerciales du titre II sont d’abord des infrac-
tions qui relèvent de l’ordre public de direction [. . .] 
Ce sont des interdictions principalement sanctionnées 
pénalement.

(Voir aussi N. L’Heureux, « L’interprétation de l’ar-
ticle 272 de la Loi sur la protection du consomma-
teur » (1982), 42 R. du B. 455.)

[95] Cette opinion de la professeure L’Heureux 
n’a pas fait l’unanimité dans la doctrine. Une revue 
des commentaires publiés au Québec sur cette 
question suggère même que son point de vue est 
demeuré minoritaire. Selon d’autres auteurs, une 
lecture littérale de l’art. 272 L.p.c. ne permet pas de 
réduire les obligations auxquelles il renvoie à cer-
tains « devoirs » spécifiques imposés par le titre I 
de la loi. À leur avis, les termes « obligation que 
lui impose la présente loi » s’appliquent indistincte-
ment aux obligations contenues aux titres I et II de 
la L.p.c. (voir notamment F. Lebeau, « La publicité 
et la protection des consommateurs » (1981), 41 R. 
du B. 1016, p. 1039; C.-R. Dumais, « Une étude des 
tenants et aboutissants des articles 271 et 272 de la 
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(1985), 26 C. de D. 763, at p. 775; Masse, at p. 835; 
and D. Lluelles and B. Moore, Droit des obliga‑
tions (2006), at p. 316).

[96] The most thorough critique of Professor 
L’Heureux’s view has come from Professor Pauline 
Roy. According to Professor Roy, to exclude the 
prohibitions set out in Title II of the C.P.A. from 
the application of s. 272 C.P.A. is to forget that 
in Quebec civil law, the failure to fulfil an obli-
gation not to do something can trigger civil liabil-
ity in the same way as the failure to fulfil an obli-
gation to do something. For this reason, she does 
not believe that [TRANSLATION] “the [legislature’s] 
choice of a negative wording to describe the obli-
gation not to mislead and not to engage in unfair 
practices to induce consumers to enter into con-
tracts can have the effect of depriving consumers 
of the civil recourses specifically provided for in 
the Consumer Protection Act” (P. Roy, Les dom‑
mages exemplaires en droit québécois: instrument 
de revalorisation de la responsabilité civile, doc-
toral thesis (1995), at p. 476).

[97] Professor Roy also advances arguments 
related to the general interest and the objectives of 
the C.P.A. If the contrary view were to prevail, she 
says, it would have to be concluded that the Quebec 
legislature intended to prevent consumers from 
claiming punitive damages from merchants or 
manufacturers who had engaged in practices pro-
hibited by the Act. In her view, such an outcome 
would be inconsistent with the role the legislature 
intended for Title II of the C.P.A. She explains this 
as follows:

[TRANSLATION] To accept that the recourse in exem-
plary damages is unavailable where merchants engage 
in prohibited practices would have consequences that 
the legislature certainly did not intend, especially given 
that such practices are generally fraudulent and often 
involve trifling amounts. Consumers are thus disin-
clined to sue, yet such conduct can, when all is said and 
done, be a significant source of profit for merchants. If 
an award of exemplary damages is unavailable, there-
fore, merchants will, given that the risk of being sued 
is minimal, keep a large share of the profits derived 
from their fraudulent conduct. It must be asked how it 
can be logical for a merchant who engages in fraudulent 

Loi sur la protection du consommateur » (1985), 26 
C. de D. 763, p. 775; Masse, p. 835; et D. Lluelles 
et B. Moore, Droit des obligations (2006), p. 316).

[96] La critique la plus complète de l’opinion de 
la professeure L’Heureux sur cette question a été 
l’œuvre de la professeure Pauline Roy. Selon cette 
dernière, en soustrayant les interdictions conte-
nues au titre II de la L.p.c. à l’application de l’art. 
272 L.p.c., on oublie qu’en droit civil québécois, le 
manquement à une obligation de ne pas faire peut 
engendrer la responsabilité civile de son auteur 
au même titre que la violation d’une obligation de 
faire. Pour cette raison, elle ne croit pas que « le fait 
[pour le législateur] d’avoir choisi la forme négative 
pour décrire l’obligation de ne pas tromper ou de 
ne pas avoir recours à des pratiques déloyales pour 
inciter les consommateurs à conclure des contrats 
puisse avoir pour effet de priver le consommateur 
des recours civils spécifiquement prévus à la Loi 
sur la protection du consommateur » (P. Roy, Les 
dommages exemplaires en droit québécois : instru‑
ment de revalorisation de la responsabilité civile, 
thèse de doctorat (1995), p. 476).

[97] La professeure Roy invoque également des 
arguments liés à l’intérêt général et aux objectifs 
poursuivis par la L.p.c. Si l’opinion contraire pré-
valait, il faudrait conclure que le législateur québé-
cois a voulu empêcher le consommateur de récla-
mer des dommages-intérêts punitifs lorsqu’un 
commerçant ou un fabricant a commis des prati-
ques interdites par la loi. À son avis, un tel résultat 
n’est pas conforme au rôle que le législateur a voulu 
attribuer au titre II de la L.p.c. Elle explique :

Accepter que la commission de pratiques interdites ne 
donne pas ouverture au recours en dommages exem-
plaires entraînerait des conséquences que le législateur 
n’a certes pas voulues, surtout lorsque l’on sait que la 
commission de telles pratiques est généralement dolo-
sive et implique souvent des montants dérisoires. Les 
consommateurs sont alors peu enclins à poursuivre, 
alors qu’au total ce comportement peut constituer une 
importante source de profit pour le commerçant. En 
l’absence d’une condamnation à des dommages exem-
plaires, les risques de poursuite étant minimes, le com-
merçant conserve donc une part importante du bénéfice 
retiré de sa conduite dolosive. Il importe de se demander 
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practices to be shielded from an award of exemplary 
damages even though such a sanction can be imposed 
on someone who violates the Act’s other provisions 
without any malicious intent. [Emphasis added; p. 476.]

[98] In our opinion, Professor Roy’s view on this 
point is persuasive. Section 272 C.P.A. begins with 
the following words: “If the merchant or the manu-
facturer fails to fulfil an obligation imposed on him 
by this Act”. It refers, without distinction, to obli-
gations imposed “by this Act”. Read literally, this 
section thus requires that all the obligations mer-
chants and manufacturers have under the C.P.A. 
be taken into account. This undoubtedly includes 
the obligations in Title II related to business prac-
tices. Therefore, the language of s. 272 C.P.A. does 
not support the distinction proposed by Professor 
L’Heureux between “obligations imposed by the 
Act” and “prohibitions”. If the legislature had 
intended the word “obligation” in s. 272 C.P.A. 
to mean something other than what it means in 
Quebec civil law, it would have said so. It must 
therefore be concluded that the legislature’s inten-
tion was that a civil sanction for prohibited prac-
tices would also be available under s. 272 C.P.A.

[99] This conclusion is consistent with the Quebec 
legislature’s general objectives in this area. The 
purpose of the C.P.A. is above all to purge business 
practices in order to protect consumers as fully as 
possible. To this end, the legislature has included 
in the C.P.A. administrative, civil and penal sanc-
tions that jointly make up the Act’s enforcement 
mechanism. The interpretation advocated by the 
respondents in this case would greatly reduce the 
Act’s effectiveness by inappropriately limiting the 
role of consumers in ensuring the achievement of 
its objectives. From this standpoint, it is preferable 
to involve consumers, within a well-defined frame-
work, in the pursuit of the legislative objectives 
associated with the prohibition of certain business 
practices. The public interest is thus better served, 
since consumers can actively contribute to the 
enforcement of legislation that is designed to pro-
tect them and can make up for any inadequacies 

en vertu de quelle logique un commerçant ayant recours 
à des pratiques frauduleuses peut être à l’abri d’une 
condamnation à des dommages exemplaires, alors que 
celui qui contrevient aux autres dispositions de la loi, 
sans intention malicieuse, est susceptible de se voir 
imposer une telle sanction? [Nous soulignons; p. 476.]

[98] L’opinion de la professeure Roy nous semble 
convaincante sur ce point. En effet, le texte de l’art. 
272 L.p.c. commence par les mots suivants : « Si 
le commerçant ou le fabricant manque à une obli-
gation que lui impose la présente loi ». Cette dis-
position renvoie aux obligations imposées par « la 
présente loi », sans distinction aucune. Une lecture 
textuelle de cet article commande donc la prise 
en compte de toutes les obligations qui incombent 
aux commerçants ou aux fabricants en vertu de la 
L.p.c. Cela comprend sans aucun doute les obliga-
tions contenues au titre II de la loi qui portent sur 
les pratiques de commerce. Ainsi, le texte de l’art. 
272 L.p.c. n’autorise pas la distinction proposée par 
la professeure L’Heureux entre « obligations impo-
sées par la loi » et « interdictions ». Si le législa-
teur avait souhaité s’écarter, à l’art. 272 L.p.c., du 
sens donné au mot « obligation » en droit civil qué-
bécois, il l’aurait fait expressément. Il faut donc 
conclure que le législateur a voulu que l’art. 272 
L.p.c. puisse permettre aussi une sanction civile 
des pratiques interdites.

[99] Cette conclusion respecte les objectifs géné-
raux poursuivis par le législateur québécois en la 
matière. La L.p.c. vise au premier chef à assai-
nir les pratiques commerciales afin de protéger 
le consommateur le plus adéquatement possible. 
Pour ce faire, le législateur a assorti la L.p.c. de 
sanctions administratives, civiles et pénales qui, 
conjointement, constituent le « bras armé » de la 
loi. Or, l’interprétation défendue par les intimées en 
l’espèce réduirait considérablement l’efficacité de 
la loi, en limitant à tort le rôle joué par les consom-
mateurs dans la mise en œuvre de ses objectifs. 
Dans cette perspective, il est préférable d’associer, 
à l’intérieur d’un cadre bien défini, les consomma-
teurs à la mise en œuvre des objectifs législatifs 
de l’interdiction de certaines pratiques de com-
merce. L’intérêt public se trouve alors mieux pro-
tégé puisque les consommateurs peuvent contri-
buer activement au respect d’une législation visant 
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in government intervention (E. P. Belobaba, 
“Unfair Trade Practices Legislation: Symbolism 
and Substance in Consumer Protection” (1977), 15 
Osgoode Hall L.J. 327, at pp. 356-57).

[100] In our opinion, s. 272 C.P.A. establishes a 
legislative scheme that makes it possible, inter alia, 
to sanction prohibited practices by means of civil 
proceedings instituted by consumers. However, it is 
important that this be done in accordance with the 
principles governing the application of the C.P.A. 
and, where applicable, the rules of the general law. 
We will therefore now turn to the conditions for 
implementing this type of sanction.

(2) Legal Interest Under Section 272 C.P.A.

[101] Section 272 C.P.A. provides that “the 
consumer may demand, . . . subject to the other 
recourses provided by this Act”. This wording 
raises the following question: Does the consumer 
referred to in s. 272 C.P.A. have to be a natural 
person who has a contractual relationship with a 
merchant or a manufacturer?

[102] The C.P.A. does not expressly define the 
consumer as a natural person who has entered into 
a contract governed by the Act. According to s. 1(e) 
C.P.A., a consumer is “a natural person, except a 
merchant who obtains goods or services for the 
purposes of his business”. At first glance, therefore, 
it might be thought that the “consumer” referred to 
in s. 272 C.P.A. need not have a contractual rela-
tionship with a merchant or a manufacturer to be 
found to have the legal interest required to insti-
tute proceedings under that provision. This view 
appears to be reinforced by s. 217 C.P.A., which 
provides that “[t]he fact that a prohibited practice 
has been used is not subordinate to whether or not 
a contract has been made”. This is the gist of the 
position taken by the appellant on this question 
(transcript, at pp. 26-27).

[103] This position is undeniably based on a large 
and liberal conception of the role of consumer 

à les protéger et suppléer, le cas échéant, aux insuf-
fisances des interventions de l’État (E. P. Belobaba, 
« Unfair Trade Practices Legislation : Symbolism 
and Substance in Consumer Protection » (1977), 15 
Osgoode Hall L.J. 327, p. 356-357).

[100] À notre avis, l’art. 272 L.p.c. met en place 
un régime législatif qui permet notamment de 
sanctionner les pratiques interdites dans le cadre de 
poursuites civiles intentées par les consommateurs. 
Toutefois, il importe que cette sanction s’exerce 
conformément aux principes régissant l’applica-
tion de la L.p.c. et, le cas échéant, aux règles du 
droit commun. Nous passerons donc à l’examen des 
conditions de mise en œuvre de ce type de sanc-
tion.

(2) L’intérêt juridique pour agir en vertu de 
l’art. 272 L.p.c.

[101] L’article 272 L.p.c. dispose que « le consom-
mateur, sous réserve des autres recours prévus par 
la présente loi, peut demander ». Cette rédaction 
soulève la question suivante : le consommateur visé 
par l’art. 272 L.p.c. est-il nécessairement une per-
sonne physique engagée dans une relation contrac-
tuelle avec un commerçant ou un fabricant?

[102] La L.p.c. ne définit pas expressément le 
consommateur comme une personne physique ayant 
conclu un contrat régi par la loi. Selon l’al. 1e) L.p.c., 
le consommateur est « une personne physique, sauf 
un commerçant qui se procure un bien ou un ser-
vice pour les fins de son commerce ». À première 
vue, on pourrait donc penser qu’un lien contractuel 
entre « le consommateur » visé par l’art. 272 L.p.c. 
et un commerçant ou un fabricant n’est pas néces-
saire pour que lui soit reconnu l’intérêt juridique 
pour intenter une poursuite en vertu de cette dispo-
sition. La présence de l’art. 217 L.p.c., portant que 
« [l]a commission d’une pratique interdite n’est pas 
subordonnée à la conclusion d’un contrat » confor-
terait cette opinion. C’est, dans ses grandes lignes, 
la position adoptée par l’appelant sur cette question 
(transcription d’audience, p. 26-27).

[103] Cette position procède indéniablement 
d’une conception large et libérale du rôle de la 
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protection legislation, and specifically that of s. 
272 C.P.A. The case law of the Quebec Court of 
Appeal confirms that such a conception is neces-
sary to fully achieve the legislature’s objectives in 
this area. For example, in Nichols, Gendreau J.A. 
noted that s. 272 C.P.A. must be [TRANSLATION] 
“interpreted liberally in order to give full effect to 
this Act and ensure that it achieves its purpose in 
a manner consistent with the principles that under-
lie it, while at the same time complying with legal 
rules” (p. 750).

[104] However, even a large and liberal princi-
ple of interpretation cannot justify overlooking the 
rules that are laid down in the Act to govern its 
application. One of those rules is found in s. 2 of 
the Act, which determines the general scope of the 
C.P.A., providing that “[t]his Act applies to every 
contract for goods or services entered into between 
a consumer and a merchant in the course of his 
business”. Section 2 C.P.A. establishes the basic 
principle that a consumer contract must exist for 
the Act to apply, except in the specific case of the 
Act’s penal provisions. Professor Masse explains 
this as follows:

 [TRANSLATION] Generally speaking, five conditions 
must be met for the C.P.A. to apply:

1 – A contract must be entered into by the parties;

2 – One of the parties to the contract must be a 
“consumer”;

3 – One of the parties must be a “merchant”;

4 – The “merchant” must be acting in the course of 
his or her business; and

5 – The contract must be for goods or services. 
[p. 72]

[105] If ss. 1(e) and 2 C.P.A. are read together, 
it must be concluded that the recourse under s. 
272 C.P.A. is available only to natural persons 
who have entered into a contract governed by the 
Act with a merchant or a manufacturer. A natural 

législation en matière de protection du consom-
mateur, et plus spécifiquement de celui de l’art. 
272 L.p.c. La jurisprudence de la Cour d’appel du 
Québec confirme d’ailleurs qu’une telle concep-
tion est nécessaire à la pleine réalisation des objec-
tifs du législateur en la matière. Ainsi, dans l’ar-
rêt Nichols, le juge Gendreau a rappelé que l’art. 
272 L.p.c. doit être « interprété libéralement de 
manière à donner à cette loi plein effet et lui faire 
rencontrer son objet, conformément aux principes 
qui la sous-tendent tout en respectant les règles de 
droit » (p. 750).

[104] Toutefois, même un principe d’interpréta-
tion large et libérale de la loi ne saurait justifier 
l’oubli des règles qu’elle édicte, afin d’encadrer son 
application. L’une de ces règles est contenue à l’art. 
2 de la loi. Cette disposition, qui régit le champ 
d’application général de la L.p.c., prévoit que « [l]a 
présente loi s’applique à tout contrat conclu entre 
un consommateur et un commerçant dans le cours 
des activités de son commerce et ayant pour objet 
un bien ou un service ». L’article 2 L.p.c. pose le 
principe fondamental que l’existence d’un contrat 
de consommation représente la condition néces-
saire à l’application de la loi, sous réserve du cas 
particulier des dispositions pénales prévu par la 
L.p.c. À ce sujet, le professeur Masse a expliqué 
ce qui suit :

 De façon générale, cinq conditions sont nécessaires 
pour que l’on se trouve dans le champ d’application de 
la L.P.C. :

1 – Un contrat doit être passé entre les parties;

2 – Une des parties à ce contrat doit être un 
« consommateur »;

3 – Une des parties doit être un « commerçant »;

4 – Le « commerçant » doit agir dans le cours de 
son commerce et

5 – Le contrat doit avoir pour objet un bien ou un 
service. [p. 72]

[105] La lecture croisée de l’al. 1e) et de l’art. 2 
L.p.c. impose la conclusion suivante : le recours 
prévu à l’art. 272 L.p.c. n’est ouvert qu’aux person-
nes physiques ayant conclu avec un commerçant ou 
un fabricant un contrat régi par la loi. En effet, une 
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person who has not entered into such a consumer 
contract cannot be considered a “consumer” within 
the meaning of s. 272 C.P.A.

[106] The fact that advertising companies are 
not referred to in s. 272 C.P.A. also confirms that 
legal interest under that provision depends on the 
existence of a contract to which the Act applies. 
This legislative choice is no doubt attributable to 
the fact that advertisers have no contractual rela-
tionship with consumers, so they are not in a posi-
tion to enrich themselves at the expense of consum-
ers when they contribute to the use of prohibited 
practices. In this context, it is not surprising that 
the legislature has chosen not to make the recourse 
provided for in s. 272 C.P.A. available to hold 
advertisers liable to consumers for violations of the 
C.P.A.

[107] Contrary to the appellant’s arguments, the 
recourse provided for in s. 272 C.P.A. is there-
fore not available to a natural person who has not 
entered into a contract for goods or services to 
which the Act applies with a merchant or a manu-
facturer. In this sense, the fact that a natural person 
read a representation that constitutes a prohibited 
practice is not enough for that person to have the 
legal interest required to institute civil proceedings 
under that provision. As Professor Roy has noted, 
only a natural person who has been the “victim” 
of a prohibited practice can institute proceedings 
to have the practice sanctioned by a civil court (p. 
474). To be clear, this means that a consumer must 
have entered into a contractual relationship with a 
merchant or a manufacturer to be able to exercise 
the recourse provided for in s. 272 C.P.A. against 
the person who engaged in the prohibited practice.

[108] Nevertheless, there is an important point 
with regard to legal interest that needs to be clar-
ified. A consumer contract is not necessarily 
formed at the precise time when the consumer pur-
chases or obtains goods or services. In Quebec 
civil law, a contract is formed when the acceptance 
of an offer to contract is received by the offeror 
(art. 1387 C.C.Q.). If a representation concerning 

personne physique qui n’a pas conclu un tel contrat 
de consommation ne peut être considérée comme 
un « consommateur » au sens de l’art. 272 L.p.c.

[106] L’exclusion des entreprises de publicité du 
libellé de l’art. 272 L.p.c. confirme aussi que l’in-
térêt juridique pour agir en vertu de cette dispo-
sition dépend de l’existence d’un contrat visé par 
la loi. Ce choix législatif est sans doute attribuable 
au fait que les publicitaires n’entretiennent aucune 
relation contractuelle avec les consommateurs. Ils 
ne se trouvent donc pas dans une position qui leur 
permet de s’enrichir aux dépens des consomma-
teurs lorsqu’ils contribuent à la commission de pra-
tiques interdites. Dans ce contexte, il n’est pas sur-
prenant que le législateur ait choisi, dans le cadre 
du recours prévu à l’art. 272 L.p.c., de ne pas rendre 
les publicitaires responsables de leurs violations de 
la L.p.c. envers les consommateurs.

[107] Contrairement aux prétentions de l’appe-
lant, le recours prévu à l’art. 272 L.p.c. n’est donc 
pas ouvert à une personne physique qui n’a pas 
contracté avec un commerçant ou un fabricant rela-
tivement à un bien ou un service visé par la loi. 
En ce sens, il ne suffit pas qu’une personne phy-
sique ait pris connaissance d’une représentation 
qui constitue une pratique interdite pour disposer 
de l’intérêt juridique pour engager une poursuite 
civile en vertu de cette disposition. Comme la pro-
fesseure Roy l’a souligné, seule la personne physi-
que qui a été « victime » d’une pratique interdite 
peut ester en justice afin de la faire sanctionner par 
un tribunal siégeant en matière civile (p. 474). En 
termes clairs, cela signifie que le consommateur 
doit s’être engagé dans une relation contractuelle 
avec un commerçant ou un fabricant pour exercer 
le recours prévu à l’art. 272 L.p.c. à l’encontre de 
l’auteur de la pratique interdite.

[108] Il importe néanmoins de préciser un aspect 
important du problème de l’intérêt juridique. Un 
contrat de consommation n’est pas nécessaire-
ment formé au seul moment où le consomma-
teur achète ou se procure un bien ou un service. 
En droit civil québécois, un contrat est formé dès 
lors que l’offrant reçoit l’acceptation d’une offre 
de contracter (art. 1387 C.c.Q.). Dans la mesure 
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goods or services constitutes an offer under civil 
law rules, it can be concluded, subject to the formal 
requirements imposed by the C.P.A. on the under-
takings to which it applies, that a consumer con-
tract is formed at the moment when a merchant or 
one of the merchant’s employees receives from a 
consumer the manifestation of his or her wish to 
accept that offer. However, s. 54.1 C.P.A. pro-
vides that every distance contract is deemed to be 
entered into at the consumer’s address. Although 
the consumer’s acceptance of the offer must always 
be assessed contextually, it remains distinct from 
the conclusion of the juridical operation envisaged 
by the parties (art. 1386 C.C.Q.). The performance 
of prestations does not coincide with, but rather 
results from, the formation of the contract.

[109] Despite the limits to which the recourse 
provided for in s. 272 are subject as a result of the 
rules on the legal interest required by the C.P.A., 
it must be borne in mind that the Act provides for 
other recourses for its enforcement.

[110] In the instant case, whether the sending of 
a reply coupon (or the receipt of the coupon by the 
respondents) resulted in the formation of a con-
tract for participation in a sweepstakes could be 
debated at length. Was it impossible for a contract 
to be formed because there was no agreement on its 
object within the meaning of art. 1412 C.C.Q.? Did 
the parties enter into a contract and, if so, could 
it be annulled owing to the respondents’ fraud? At 
the very least, the parties entered into a contract for 
a subscription to Time magazine. In this Court, the 
respondents emphasized the fact that, according to 
the Superior Court, the appellant understood that 
participating in the sweepstakes and subscribing to 
the magazine were separate undertakings. When 
the question is whether a consumer has the inter-
est required to institute proceedings under s. 272 
C.P.A., however, the two undertakings are linked. 
Logically, one depends on the other. Moreover, 
a contract for a magazine subscription is a con-
tract to which the C.P.A. applies. As a result, in 
these circumstances, the appellant had the interest 
required to take action against the respondents and 
his action was properly brought.

où les représentations effectuées à l’égard d’un 
bien ou d’un service constituent une offre selon 
les règles du droit civil, et sous réserve du forma-
lisme imposé par la L.p.c. aux engagements qu’elle 
régit, on peut conclure qu’un contrat de consom-
mation est formé au moment où un commerçant ou 
l’un de ses employés reçoit d’un consommateur la 
manifestation de son désir d’accepter cette offre. 
Cependant, selon l’art. 54.1 L.p.c., le contrat conclu 
à distance sera toujours réputé conclu à l’adresse 
du consommateur. Bien que l’acceptation de l’offre 
par le consommateur doive toujours être appréciée 
de façon contextuelle, cette acceptation demeure 
distincte de la conclusion de l’opération juridi-
que envisagée par les parties (art. 1386 C.c.Q.). 
L’exécution des prestations ne se confond pas avec 
la conclusion du contrat, mais découle de celle-ci.

[109] Malgré les restrictions auxquelles les 
règles relatives à l’intérêt juridique exigé par la 
L.p.c. assujettissent le recours prévu à l’art. 272, 
on se souviendra toujours que d’autres recours sont 
prévus dans la loi pour en assurer le respect.

[110] En l’espèce, on pourrait discuter longtemps 
quant à savoir si l’envoi d’un coupon-réponse (ou 
la réception de celui-ci par les intimées) a permis 
la formation d’un contrat relatif à la participation à 
un concours. La formation du contrat aurait-elle été 
rendue impossible par l’absence d’accord sur l’objet 
de la convention, au sens de l’art. 1412 C.c.Q.? Un 
contrat aurait-il été conclu, mais aurait-il été annu-
lable en raison du dol des intimées? Quoi qu’il en 
soit, il s’est au moins conclu un contrat d’abonne-
ment à la revue Time. Devant notre Cour, les inti-
mées ont insisté sur le fait que, selon la Cour supé-
rieure, l’appelant avait compris que la participation 
au concours et l’abonnement constituaient des 
engagements distincts. Cependant, lorsqu’il s’agit 
de déterminer si le consommateur possède l’intérêt 
requis pour intenter une poursuite en vertu de l’art. 
272 L.p.c., les deux engagements demeurent liés. 
Logiquement, l’un dépendait de l’autre. De plus, 
un contrat d’abonnement à une revue demeure un 
contrat régi par la L.p.c. En conséquence, dans ces 
circonstances, l’appelant avait l’intérêt requis pour 
prendre action contre les intimées et sa demande en 
justice a été régulièrement formée.
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(3) Remedies Available Under Section 272 
C.P.A.

[111] The recourse provided for in s. 272 C.P.A. 
must be exercised in accordance with the specific 
principles governing consumer law in Quebec and, 
where applicable, the general rules of the civil law. 
We must now explain how these principles relate to 
the application of s. 272 C.P.A.

(a) Contractual Remedies

[112] Subject to the other recourses provided 
for in the C.P.A., a consumer with the necessary 
legal interest can institute proceedings under s. 
272 C.P.A. to have the court sanction a failure by 
a merchant or a manufacturer to fulfil an obliga-
tion imposed on the merchant or manufacturer 
by the C.P.A., by the regulations made under the 
C.P.A. or by a voluntary undertaking. The Court of 
Appeal has correctly confirmed that the recourse 
provided for in s. 272 C.P.A. is based on the prem-
ise that any failure to fulfil an obligation imposed 
by the Act gives rise to an absolute presumption 
of prejudice to the consumer. In Nichols, Gendreau 
J.A. stressed that [TRANSLATION] “a merchant sued 
under s. 272 cannot have the action dismissed by 
raising the defence that the consumer suffered no 
prejudice” (p. 749). The recourse provided for in 
s. 272 C.P.A. thus differs from the one provided 
for in s. 271 C.P.A. Section 271 C.P.A. sanctions 
the violation of certain rules governing the forma-
tion of consumer contracts, whereas the purpose of 
s. 272 C.P.A. is not simply to sanction violations 
of formal requirements of the Act, but to sanction 
all violations that are prejudicial to the consumer 
(Boissonneault v. Banque de Montréal, [1988] 
R.J.Q. 2622 (C.A.)).

[113] There are basically two types of obligations 
that can result in a sanction under s. 272 C.P.A. if 
not fulfilled. First, the C.P.A. imposes a range of 
statutory contractual obligations on merchants and 
manufacturers that are set out primarily in Title I 
of the Act. Proof that one of these substantive rules 
has been violated entitles a consumer, without 

(3) Les mesures de réparation disponibles en 
vertu de l’art. 272 L.p.c.

[111] Le recours prévu à l’art. 272 L.p.c. doit être 
exercé conformément aux principes spécifiques 
régissant le droit de la consommation au Québec et, 
le cas échéant, aux règles générales du droit civil. Il 
convient maintenant d’expliquer comment ces prin-
cipes s’appliquent dans la mise en œuvre de l’art. 
272 L.p.c.

a) Les mesures de réparation contractuelles

[112] Dans la mesure où il possède l’intérêt juri-
dique requis, un consommateur peut, sous réserve 
des autres recours prévus par la loi, intenter une 
poursuite en vertu de l’art. 272 L.p.c. afin de faire 
sanctionner la violation par un commerçant ou 
un fabricant d’une obligation que lui impose la 
L.p.c., un règlement adopté en vertu de celle-ci ou 
un engagement volontaire. La jurisprudence de la 
Cour d’appel confirme à juste titre que le recours 
prévu à l’art. 272 L.p.c. est fondé sur la prémisse 
que tout manquement à une obligation imposée 
par la loi entraîne l’application d’une présomption 
absolue de préjudice pour le consommateur. Dans 
l’arrêt Nichols, le juge Gendreau a souligné que 
« le commerçant poursuivi selon l’article 272 ne 
peut offrir la défense d’absence de préjudice subi 
par le consommateur pour faire rejeter l’action » 
(p. 749). Le recours prévu à l’art. 272 L.p.c. dif-
fère en cela de celui qu’établit l’art. 271 L.p.c. En 
effet, cette dernière disposition sanctionne la trans-
gression de certaines règles de formation du contrat 
de consommation. Par contraste, l’art. 272 L.p.c. 
ne vise pas simplement à sanctionner les manque-
ments à des exigences formelles de la loi, mais 
toutes les violations préjudiciables au consomma-
teur (Boissonneault c. Banque de Montréal, [1988] 
R.J.Q. 2622 (C.A.)).

[113] La nature des obligations dont la viola-
tion peut être sanctionnée par le biais de l’art. 272 
L.p.c. est essentiellement de deux ordres. La L.p.c. 
impose d’abord aux commerçants et aux fabricants 
un éventail d’obligations contractuelles de source 
légale. Ces obligations se retrouvent principalement 
au titre I de la loi. La preuve de la violation de l’une 
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having to meet any additional requirements, to 
obtain one of the contractual remedies provided 
for in s. 272 C.P.A. As Rousseau-Houle J.A. stated 
in Beauchamp, [TRANSLATION] “[t]he legislature 
has adopted an absolute presumption that a fail-
ure by the merchant or manufacturer to fulfil any 
of these obligations causes prejudice to the con-
sumer, and it has provided the consumer with the 
range of recourses set out in s. 272” (p. 744). It is 
up to the consumer to choose the remedy, but the 
court has the discretion to award another one that is 
more appropriate in the circumstances (L’Heureux 
and Lacoursière, at p. 621). Unlike s. 271 C.P.A., 
s. 272 does not permit the merchant to raise the 
defence that the consumer suffered no prejudice 
where violations of Title I are in issue (L’Heureux 
and Lacoursière, at p. 620; Service aux marchands 
détaillants ltée (Household Finance) v. Option 
Consommateurs, 2006 QCCA 1319 (CanLII)).

[114] Second, Title II of the C.P.A. imposes obli-
gations on merchants, manufacturers and advertis-
ers that apply to them regardless of whether a con-
sumer contract referred to in s. 2 of the Act exists. 
Unlike the obligations imposed under Title I of 
the Act, which apply to the contractual phase, the 
prohibitions against certain business practices set 
out in Title II apply to the pre-contractual phase. 
As Françoise Lebeau notes, Title II of the C.P.A. 
imposes on merchants, manufacturers and adver-
tisers a duty to act honestly and an obligation to 
provide information during the period preceding 
the formation of the contract (p. 1020). The legisla-
ture’s objective with respect to business practices is 
clear: to ensure the veracity of pre-contractual rep-
resentations in order to prevent a consumer’s con-
sent from being vitiated by inadequate, fraudulent 
or improper information.

[115] In the case of prohibited practices, some 
judges and authors have asserted that the contrac-
tual remedies provided for in s. 272 C.P.A. are 
available to a consumer only if the consumer has 
suffered prejudice as a result of an unlawful act 

de ces règles de fond permet donc, sans exigence 
additionnelle, au consommateur d’obtenir l’une 
des mesures de réparation contractuelles prévues 
à l’art. 272 L.p.c. Comme la juge Rousseau-Houle 
l’a affirmé dans l’arrêt Beauchamp, « [l]e législa-
teur présume de façon absolue que le consomma-
teur subit un préjudice par suite d’un manquement 
par le commerçant ou le fabricant à l’une ou l’autre 
de ces obligations et donne au consommateur la 
gamme des recours prévue à l’article 272 » (p. 744). 
Le choix de la mesure de réparation appartient au 
consommateur, mais le tribunal conserve la discré-
tion de lui en accorder une autre plus appropriée 
aux circonstances (L’Heureux et Lacoursière, p. 
621). Contrairement à l’art. 271 L.p.c., l’art. 272 ne 
permet pas au commerçant de soulever l’absence 
de préjudice en défense pour ce qui est des contra-
ventions aux dispositions du titre I (L’Heureux 
et Lacoursière, p. 620; Service aux marchands 
détaillants ltée (Household Finance) c. Option 
Consommateurs, 2006 QCCA 1319 (CanLII)).

[114] La L.p.c. impose ensuite aux commer-
çants, aux fabricants et aux publicitaires des obli-
gations énoncées au titre II de la loi. Celles-ci leur 
incombent indépendamment de l’existence d’un 
contrat de consommation visé par l’art. 2 de la loi. 
Contrairement aux obligations imposées en vertu du 
titre I de la loi, qui régissent la phase contractuelle, 
les interdictions relatives à certaines pratiques de 
commerce réglementent la phase précontractuelle. 
Comme Me Françoise Lebeau l’a souligné, les dis-
positions du titre II de la L.p.c. imposent aux com-
merçants, aux fabricants et aux publicitaires un 
devoir de loyauté et une obligation d’information 
au cours de la période précédant la formation du 
contrat (p. 1020). Le législateur poursuit un objec-
tif évident en matière de pratiques de commerce : 
celui d’assurer la véracité des représentations pré-
contractuelles afin d’éviter que le consentement du 
consommateur soit vicié par une information défi-
ciente, frauduleuse ou abusive.

[115] En matière de pratiques interdites, un cou-
rant jurisprudentiel et doctrinal affirme que les 
mesures de réparation contractuelles prévues à l’art. 
272 L.p.c. ne seraient ouvertes au consommateur 
que s’il a subi un préjudice découlant de l’illégalité 
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committed by a merchant or a manufacturer (see 
Ata v. 9118‑8169 Québec Inc., 2006 QCCS 3777, 
[2006] R.J.Q. 1883). For advocates of this view, the 
contravention of a provision of Title II of the C.P.A. 
does not give rise to an irrebuttable presumption of 
prejudice, since s. 272 C.P.A. is intended only to 
sanction unlawful acts that have actually deceived 
a consumer (see also Lluelles and Moore, at p. 312). 
This view corresponds in substance to the position 
taken by the respondents in the case at bar (R.F., at 
para. 57).

[116] According to this approach, a court cannot 
award a consumer one of the contractual reme-
dies provided for in s. 272 C.P.A. if the merchant, 
after publishing a misleading advertisement in the 
pre-contractual phase, gave corrected information 
directly to the consumer just before they entered 
into the contract. Since such behaviour merely 
constitutes [TRANSLATION] “fraud that has been 
uncovered and is not prejudicial”, it cannot give 
rise to these specific remedies (L. Nahmiash, “Le 
recours collectif et la Loi sur la protection du con‑
sommateur: le dol éclairé et non préjudiciable — 
l’apparence de droit illusoire”, in Développements 
récents sur les recours collectifs (2004), 75).

[117] In our opinion, this position minimizes the 
influence that misleading advertising can have on a 
consumer’s decision to enter into a contractual rela-
tionship with a merchant. It suggests that an adver-
tisement cannot have a fraudulent effect if the con-
sumer discovers that it is misleading a few minutes 
before entering into a contract with a merchant. 
This concept of “fraudulent effect” is too restric-
tive for the objectives of the recourse provided for 
in s. 272 C.P.A. to be achieved. It does not accu-
rately reflect the way consumers are often invited 
to give their consent in such situations.

[118] To say that advertising can place consum-
ers under a merchant’s influence is an understate-
ment. Very often, advertising stimulates the inter-
est of consumers and induces them to go in person 

commise par le commerçant ou le fabricant (voir 
Ata c. 9118‑8169 Québec Inc., 2006 QCCS 3777, 
[2006] R.J.Q. 1883). Pour les tenants de cette posi-
tion, il ne saurait être question de présomption irré-
fragable de préjudice en cas de contravention à une 
disposition du titre II de la L.p.c., puisque l’art. 
272 L.p.c. ne viserait qu’à sanctionner les illégali-
tés ayant eu un effet dolosif pour le consommateur 
(voir aussi Lluelles et Moore, p. 312). Cette opinion 
correspond, en substance, à la position défendue 
par les intimées en l’espèce (m.i., par. 57).

[116] Selon cette approche, le tribunal ne pour-
rait pas accorder au consommateur l’une des mesu-
res de réparation contractuelles prévues à l’art. 272 
L.p.c. lorsqu’un commerçant, après avoir diffusé 
une publicité trompeuse au cours de la phase pré-
contractuelle, aurait corrigé l’information direc-
tement auprès du consommateur dans les instants 
précédant la conclusion du contrat. Puisque ce 
comportement ne constituerait qu’un « dol éclairé 
et non préjudiciable », il ne pourrait donner ouver-
ture à ces mesures de réparation spécifiques (L. 
Nahmiash, « Le recours collectif et la Loi sur la 
protection du consommateur : le dol éclairé et non 
préjudiciable — l’apparence de droit illusoire », 
dans Développements récents sur les recours col‑
lectifs (2004), 75).

[117] À notre avis, cette position sous-estime 
l’influence possible des publicités trompeuses sur 
la décision du consommateur de s’engager dans une 
relation contractuelle avec un commerçant. Cette 
position considère effectivement qu’une publicité 
ne peut avoir un effet dolosif lorsque le consom-
mateur découvre son caractère trompeur quelques 
minutes avant de conclure un contrat avec un com-
merçant. Or, cette conception de l’« effet dolosif » 
est trop restreinte pour permettre au recours de 
l’art. 272 L.p.c. d’atteindre ses objectifs. Elle ne 
traduit pas fidèlement la façon dont les consomma-
teurs sont souvent invités à donner leur consente-
ment en cette matière.

[118] L’affirmation que les publicités possèdent la 
capacité d’attirer le consommateur dans la sphère 
d’influence des commerçants est un euphémisme. 
Très souvent, les publicités stimulent l’intérêt du 
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to the merchant’s premises to learn more about the 
product or service being promoted. Their decision-
making process begins at that time: they consider 
purchasing a good or service on the basis of the 
representations made in the advertisement. And 
then the consumer becomes more vulnerable once 
he or she is on the merchant’s premises.

[119] In absolute terms, there is nothing repre-
hensible about a merchant’s use of representations 
and insistence to induce the customer to give in. 
Such acts are normal and inevitable in an eco-
nomic system based on free competition. But this 
is not true where the consumer is lured by false or 
misleading advertising, even if the merchant “cor-
rects” the information in a one-on-one discussion 
just before they conclude the contract. Of course, a 
rigid interpretation of the rules of contract forma-
tion may lead to the conclusion that the consumer’s 
consent is nonetheless free and informed if he or 
she discovers the misleading nature of an advertise-
ment before entering into the contract. However, a 
view more in keeping with the social significance 
of the C.P.A. would lead to the conclusion that 
the consumer’s decision to enter into a contractual 
relationship with the merchant was fundamentally 
tainted by the misleading advertisement.

[120] It would be hard to deny that such a “cor-
rection” of misleading information often occurs 
late in the contract formation process. For exam-
ple, the members of the group covered by the class 
action in Brault & Martineau learned that they had 
to pay the sales taxes only once they were at the 
cash, that is, after they had discussed the payment 
and financing terms with a salesperson and after a 
purchase order had been issued (Sup. Ct., at paras. 
29-30; see also Chartier v. Meubles Léon ltée, 2003 
CanLII 7749 (Que. Sup. Ct.)). The correction might 
thus be made after the consumer has in fact con-
sented to purchase the product in question. In such 
circumstances, the prohibited practice clearly plays 
a role in inducing the consumer to enter into a con-
tractual relationship on the basis of misleading  
information.

consommateur et l’incitent à se rendre physique-
ment chez un commerçant afin d’en apprendre 
davantage sur le produit ou le service mis en valeur. 
Le processus décisionnel du consommateur s’en-
gage alors : il envisage de se procurer un bien ou un 
service sur la base des représentations faites dans la 
publicité. Enfin, la vulnérabilité du consommateur 
augmente dès qu’il se trouve sur place.

[119] Dans l’absolu, les représentations et l’in-
sistance d’un commerçant pour amener le client à 
céder n’ont rien de répréhensible. Elles sont nor-
males et inévitables dans un système économique 
où prime la libre concurrence. La situation diffère 
lorsque le consommateur est attiré par une publi-
cité fausse ou trompeuse, et ce, même si le com-
merçant « corrige » l’information dans le cadre 
de discussions individuelles dans les instants pré-
cédant la conclusion du contrat. Certes, une inter-
prétation rigoriste des règles en matière de forma-
tion des contrats peut conduire à la conclusion que 
le consommateur donne malgré tout un consen-
tement libre et éclairé lorsqu’il découvre, avant 
de contracter, le caractère trompeur d’une publi-
cité. Cependant, une conception plus conforme à 
la portée sociale de la L.p.c. ferait conclure que la 
décision du consommateur de s’engager dans une 
relation contractuelle avec le commerçant a été 
viciée à la base par une publicité trompeuse.

[120] Il est difficile de nier qu’une telle « cor-
rection » de l’information trompeuse s’effectue 
souvent tardivement dans le processus de forma-
tion du contrat. À titre d’exemple, les membres du 
groupe visé par le recours collectif dans l’affaire 
Brault & Martineau ont appris à la caisse, c’est-à-
dire après avoir discuté avec un vendeur des moda-
lités de paiement et de financement ainsi qu’après 
l’émission d’un bon de commande, qu’ils devaient 
payer les taxes (C.S., par. 29-30; voir également 
Chartier c. Meubles Léon ltée, 2003 CanLII 7749 
(C.S. Qué.)). Cette correction peut donc s’effec-
tuer après que le consommateur a, dans les faits, 
consenti à acheter le produit en question. Dans un 
tel contexte, il est certain que la pratique interdite 
contribue à entraîner le consommateur dans une 
relation contractuelle sur la base d’informations 
trompeuses.
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[121] For this reason, the argument that s. 272 
C.P.A. is intended solely to sanction prohib-
ited practices that have actually resulted in fraud 
improperly underemphasizes the prejudice result-
ing from a violation of a provision of Title II of 
the Act. It effectively introduces a variable rule. 
On the one hand, in cases in which the presump-
tion of fraud provided for in s. 253 C.P.A. applies, 
this rule would allow a merchant or a manufac-
turer to raise the defence that the consumer suf-
fered no prejudice. Section 253 C.P.A. creates a 
presumption that, had the consumer been aware of 
certain prohibited practices, he or she would not 
have agreed to the contract or would not have paid 
as high a price. On the other hand, where the pre-
sumption does not apply, the rule would require 
consumers to fully prove the prejudice they have 
suffered. There is no reason why consumers should 
bear a higher burden of proof where the breach of 
a statutory obligation falls under Title II of the Act 
rather than under Title I and the presumption of s. 
253 C.P.A. does not apply. Neither the wording of 
s. 272 C.P.A. nor the philosophy underlying the 
application of the Act warrants such a conclusion, 
which could also dangerously pave the way for 
acceptance of the concept of “bon dol” (harmless 
fraud) in consumer law. As we will explain below, 
this position is based on a misconception of the role 
of s. 253 C.P.A.

[122] This interpretation also leads to strange 
results. The presumption in s. 253 C.P.A. does not 
apply to all prohibited business practices. For rea-
sons of its own, the legislature has chosen to list 
the practices that are covered by the presump-
tion of fraud established in that provision. Where 
s. 253 does not apply, a consumer claiming to be 
the victim of a prohibited practice would be able 
to sue under s. 272 C.P.A. but would have to 
use the rules of the Civil Code of Québec to jus-
tify the application of the contractual remedies in 
that section. If we disregard the question of puni-
tive damages, the recourse provided for in s. 272 
C.P.A. would thus be of no real use to the con-
sumer. With this in mind, it cannot be assumed 
that the legislature intended the implementation 

[121] Pour cette raison, la prétention selon 
laquelle l’art. 272 L.p.c. ne vise à sanctionner que 
les pratiques interdites ayant eu un effet dolosif 
relativise à tort le préjudice découlant d’une contra-
vention à une disposition du titre II de la loi. Elle 
implante effectivement une norme à portée varia-
ble. D’une part, cette norme permet aux commer-
çants et aux fabricants de soulever une défense 
fondée sur l’absence de préjudice subi par le 
consommateur dans les cas où la présomption de 
dol prévue à l’art. 253 L.p.c. s’applique. Cet article 
prévoit en effet une présomption que, si le consom-
mateur avait eu connaissance de certaines prati-
ques interdites, il n’aurait pas contracté ou n’aurait 
pas donné un prix si élevé. D’autre part, cette 
norme oblige le consommateur à faire une preuve 
complète de son préjudice lorsque la présomption 
ne s’applique pas. Or, il n’existe aucune raison pour 
laquelle les consommateurs devraient supporter 
un fardeau de preuve plus lourd lorsque le man-
quement à une obligation légale relève du titre II 
de la loi plutôt que du titre I et que la présomp-
tion prévue à l’art. 253 L.p.c. ne s’applique pas. Ni 
le libellé de l’art. 272 L.p.c., ni la philosophie qui 
sous-tend l’application de la loi, ne justifient une 
telle conclusion qui, par ailleurs, pourrait dange-
reusement ouvrir la porte à une reconnaissance du 
« bon dol » en droit de la consommation. Comme 
nous l’expliquerons plus loin, cette position découle 
d’une conception erronée du rôle de l’art. 253  
L.p.c.

[122] En outre, cette interprétation entraîne des 
résultats surprenants. En effet, la présomption de 
l’art. 253 L.p.c. ne vise pas toutes les pratiques de 
commerce interdites. Pour des motifs qui lui appar-
tiennent, le législateur a choisi d’énumérer les prati-
ques de commerce visées par la présomption de dol 
établie par cette disposition. Lorsque celle-ci ne 
s’applique pas, le consommateur qui se déclare vic-
time d’une pratique interdite pourrait engager une 
poursuite en vertu de l’art. 272 L.p.c. Cependant, 
il devrait justifier la mise en œuvre des mesures de 
réparation contractuelles que cette disposition pré-
voit sur la base des règles contenues dans le Code 
civil du Québec. Si on laisse de côté la question 
des dommages-intérêts punitifs, le recours prévu à 
l’art. 272 L.p.c. ne lui serait donc d’aucune utilité 
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of s. 272 to be subject to the application of s. 253  
C.P.A.

[123] We greatly prefer the position taken by Fish 
J.A. in Turgeon, namely that a prohibited prac-
tice does not create a presumption that a merchant 
has committed fraud but in itself constitutes fraud 
within the meaning of art. 1401 C.C.Q. (para. 48). 
This position is consistent with the spirit of the Act 
and is also more consistent with the case law relat-
ing to failures to fulfil the obligations imposed by 
Title I of the Act. In our opinion, the use of a pro-
hibited practice can give rise to an absolute pre-
sumption of prejudice. As a result, a consumer does 
not have to prove fraud and its consequences on the 
basis of the ordinary rules of the civil law for the 
contractual remedies provided for in s. 272 C.P.A. 
to be available. As well, a merchant or manufac-
turer who is sued cannot raise a defence based on 
[TRANSLATION] “fraud that has been uncovered 
and is not prejudicial”. The severity of the sanc-
tions provided for in s. 272 C.P.A. is not variable: 
the irrebuttable presumption of prejudice can apply 
to all violations of the obligations imposed by the 
Act.

[124] This absolute presumption of prejudice pre-
supposes a rational connection between the prohib-
ited practice and the contractual relationship gov-
erned by the Act. It is therefore important to define 
the requirements that must be met for the presump-
tion to apply in cases in which a prohibited prac-
tice has been used. In our opinion, a consumer who 
wishes to benefit from the presumption must prove 
the following: (1) that the merchant or manufac-
turer failed to fulfil one of the obligations imposed 
by Title II of the Act; (2) that the consumer saw 
the representation that constituted a prohibited 
practice; (3) that the consumer’s seeing that repre-
sentation resulted in the formation, amendment or 
performance of a consumer contract; and (4) that a 
sufficient nexus existed between the content of the 
representation and the goods or services covered by 
the contract. This last requirement means that the 

tangible. Dans cette perspective, on ne saurait pré-
sumer que le législateur a voulu subordonner la 
mise en œuvre de l’art. 272 à l’application de l’art. 
253 L.p.c.

[123] Nous préférons nettement à cet égard 
la position adoptée par le juge Fish dans l’arrêt 
Turgeon, où il a affirmé que l’existence d’une pra-
tique interdite ne faisait pas présumer qu’un dol 
avait été commis par un commerçant, mais plutôt 
qu’elle constituait en soi un dol au sens de l’art. 
1401 C.c.Q. (par. 48). Cette position respecte l’es-
prit de la loi et s’harmonise mieux avec la juris-
prudence établie dans le contexte de contraventions 
à des obligations imposées par le titre I de la loi. 
À notre avis, la commission d’une pratique inter-
dite peut entraîner l’application d’une présomption 
absolue de préjudice. En conséquence, le consom-
mateur n’a pas à prouver le dol et ses conséquences 
selon les règles ordinaires du droit civil pour avoir 
accès aux mesures de réparation contractuelles pré-
vues à l’art. 272 L.p.c. De même, le commerçant ou 
le fabricant poursuivi ne peut soulever un moyen de 
défense basé sur le « dol éclairé et non préjudicia-
ble ». La sévérité des sanctions prévues à l’art. 272 
L.p.c. n’est pas un concept à géométrie variable : 
la présomption irréfragable de préjudice peut s’ap-
pliquer à toutes les contraventions aux obligations 
imposées par la loi.

[124] L’application de la présomption absolue de 
préjudice présuppose qu’un lien rationnel existe 
entre la pratique interdite et la relation contrac-
tuelle régie par la loi. Il importe donc de préciser 
les conditions d’application de cette présomption 
dans le contexte de la commission d’une pratique 
interdite. À notre avis, le consommateur qui sou-
haite bénéficier de cette présomption doit prou-
ver les éléments suivants : (1) la violation par le 
commerçant ou le fabricant d’une des obligations 
imposées par le titre II de la loi; (2) la prise de 
connaissance de la représentation constituant une 
pratique interdite par le consommateur; (3) la for-
mation, la modification ou l’exécution d’un contrat 
de consommation subséquente à cette prise de 
connaissance; et (4) une proximité suffisante entre 
le contenu de la représentation et le bien ou le ser-
vice visé par le contrat. Selon ce dernier critère, la 
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prohibited practice must be one that was capable of 
influencing a consumer’s behaviour with respect to 
the formation, amendment or performance of the 
contract. Where these four requirements are met, 
the court can conclude that the prohibited practice 
is deemed to have had a fraudulent effect on the 
consumer. In such a case, the contract so formed, 
amended or performed constitutes, in itself, a prej-
udice suffered by the consumer. This presump-
tion thus enables the consumer to demand, in the 
manner described above, one of the contractual 
remedies provided for in s. 272 C.P.A.

(b) Compensatory Damages

[125] Where a merchant or a manufacturer fails 
to fulfil an obligation to which s. 272 C.P.A. 
applies, the consumer can ask the court for an 
award of compensatory damages. The respondents 
argue that the recourse in compensatory damages 
is available only if the court awards one of the con-
tractual remedies provided for in s. 272(a) to ( f) 
C.P.A. (R.F., at para. 72). This argument is with-
out merit. Section 272 C.P.A. contains the words 
“without prejudice to his claim in damages, in all 
cases”. This phrase, which is in no way ambiguous, 
means that the recourse in damages, regardless 
of whether it is contractual or extracontractual in 
nature, is not dependent on the specific contractual 
remedies set out in s. 272(a) to ( f). By using these 
words in s. 272 C.P.A., the legislature intended to 
leave consumers free to choose the sanctions they 
consider appropriate to repair any prejudice they 
suffer.

[126] Nevertheless, the independence of the 
recourse in damages provided for in s. 272 C.P.A. 
does not mean that there is no legal framework for 
exercising it. First of all, the recourse in damages, 
regardless of whether it is based on a breach of 
contract or a fault, must be exercised in accordance 
with the rule concerning the legal interest required 
to institute proceedings under that provision. Next, 
where a consumer chooses to claim damages from 
the merchant or manufacturer he or she is suing, 

pratique interdite doit être susceptible d’influer sur 
le comportement adopté par le consommateur rela-
tivement à la formation, à la modification ou à l’exé-
cution du contrat de consommation. Lorsque ces 
quatre éléments sont établis, les tribunaux peuvent 
conclure que la pratique interdite est réputée avoir 
eu un effet dolosif sur le consommateur. Dans un 
tel cas, le contrat formé, modifié ou exécuté consti-
tue, en soi, un préjudice subi par le consommateur. 
L’application de cette présomption lui permet ainsi 
de demander, selon les mêmes modalités que celles 
décrites ci-dessus, l’une des mesures de réparation 
contractuelles prévues à l’art. 272 L.p.c.

b) Les dommages‑intérêts compensatoires

[125] En cas de contravention par un commerçant 
ou un fabricant à une obligation visée par l’art. 272 
L.p.c., le consommateur peut demander au tribu-
nal de lui accorder des dommages-intérêts com-
pensatoires. À cet égard, les intimées plaident que 
le recours en dommages-intérêts compensatoires 
est accessoire à l’octroi par le tribunal de l’une des 
mesures de réparation contractuelles prévues aux 
al. a) à f) de l’art. 272 L.p.c. (m.i., par. 72). Cet argu-
ment n’est pas fondé. Le texte de l’art. 272 L.p.c. 
contient les mots « sans préjudice de sa demande 
en dommages-intérêts dans tous les cas ». Cette 
expression, qui ne souffre d’aucune ambiguïté, 
signifie que le recours en dommages-intérêts, qu’il 
soit de nature contractuelle ou extracontractuelle, 
est autonome par rapport aux mesures de répara-
tion contractuelles spécifiques prévues aux al. a) 
à f) de l’art. 272. En rédigeant l’art. 272 L.p.c. de 
cette façon, le législateur a voulu laisser au consom-
mateur la liberté de choisir la sanction qu’il estime 
appropriée en réparation de son préjudice.

[126] L’autonomie du recours en dommages-
intérêts prévu à l’art. 272 L.p.c. ne signifie cepen-
dant pas que l’exercice de ce recours n’est assujetti 
à aucun encadrement juridique. D’abord, le recours 
en dommages-intérêts, qu’il se fonde sur un man-
quement contractuel ou sur une faute, doit être 
exercé dans le respect du principe régissant l’inté-
rêt juridique pour intenter une poursuite en vertu 
de cette disposition. Ensuite, lorsque le consomma-
teur choisit de réclamer des dommages-intérêts au 
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the exercise of the recourse is subject to the general 
rules of Quebec civil law. In particular, an award of 
compensatory damages can be obtained only if the 
prejudice suffered can be assessed or quantified.

[127] The use by a merchant or a manufacturer 
of a prohibited practice can also form the basis of 
a claim for extracontractual compensatory dam-
ages under s. 272 C.P.A. A majority of the Quebec 
authors and judges who have considered this issue 
have taken the view that fraud committed during 
the pre-contractual phase is a civil fault that can 
give rise to extracontractual liability (Lluelles and 
Moore, at p. 321; Kingsway Financial Services Inc. 
v. 118997 Canada inc., 1999 CanLII 13530 (Que. 
C.A.)). Proof of fraud thus establishes civil fault. 
However, because of the specific nature of the 
C.P.A., the procedure for proving fraud is different 
from the one under the Civil Code of Québec.

[128] This difference stems from the fact that, 
where the recourse provided for in s. 272 C.P.A. 
is available to a consumer, his or her burden of 
proof is eased because of the absolute presump-
tion of prejudice that results from any unlawful 
act committed by the merchant or manufacturer. 
This presumption means that the consumer does 
not have to prove that the merchant intended to 
mislead, as would be required in a civil law fraud 
case. According to the interpretation proposed by 
Fish J.A. in Turgeon, a consumer to whom the irre-
buttable presumption of prejudice applies has also 
succeeded in proving the fault of the merchant or 
manufacturer for the purposes of s. 272 C.P.A. The 
court can thus award the consumer damages to 
compensate for any prejudice resulting from that 
extracontractual fault.

(4) Issue of the Interplay Between Sections 
253 and 272 C.P.A.

[129] However, the role of s. 253 C.P.A. in cases 
in which the recourse provided for in s. 272 C.P.A. 
is exercised raises an important issue of statutory 

commerçant ou au fabricant qu’il poursuit, l’exer-
cice de son recours demeure soumis aux règles 
générales du droit civil québécois. En particulier, 
pour obtenir des dommages-intérêts compensatoi-
res, il faut que le dommage subi soit susceptible 
d’évaluation ou quantifiable.

[127] L’article 272 L.p.c. permet aussi l’octroi 
de dommages-intérêts compensatoires en matière 
extracontractuelle dans le cas où un commerçant 
ou un fabricant commet une pratique interdite. En 
effet, la doctrine et la jurisprudence majoritaires 
au Québec considèrent que le dol commis au cours 
de la phase précontractuelle constitue une faute 
civile susceptible d’engager la responsabilité extra-
contractuelle de son auteur (Lluelles et Moore, p. 
321; Kingsway Financial Services Inc. c. 118997 
Canada inc., 1999 CanLII 13530 (C.A. Qué.)). La 
preuve du dol établit ainsi la faute civile. En raison 
du caractère particulier de la L.p.c., cette preuve 
s’établit cependant selon des modalités différen-
tes de celles applicables en vertu du Code civil du 
Québec.

[128] En effet, dans la mesure où il est ouvert au 
consommateur, le recours prévu à l’art. 272 L.p.c. 
allège son fardeau de preuve au moyen d’une pré-
somption absolue de préjudice découlant de toute 
illégalité commise par le commerçant ou le fabri-
cant. Cette présomption dispense le consommateur 
de la nécessité de prouver l’intention de tromper 
du commerçant, comme l’exigerait le droit civil en 
matière de dol. Suivant l’interprétation suggérée 
par le juge Fish dans l’arrêt Turgeon, le consomma-
teur qui bénéficie de la présomption irréfragable de 
préjudice aura également réussi à prouver la faute 
du commerçant ou du fabricant pour l’application 
de l’art. 272 L.p.c. Cette preuve permettra ainsi 
au tribunal de lui accorder des dommages-intérêts 
visant à compenser tout préjudice résultant de cette 
faute extracontractuelle.

(4) Le problème de l’interaction entre les art. 
253 et 272 L.p.c.

[129] Cependant, le rôle joué par l’art. 253 L.p.c. 
dans le contexte de l’exercice du recours prévu à 
l’art. 272 L.p.c. soulève une question importante 

20
12

 S
C

C
 8

 (
C

an
LI

I)



322 RICHARD v. TIME INC. LeBel and Cromwell JJ. [2012] 1 S.C.R.

interpretation. A brief review of some of the aca-
demic literature makes it apparent that there are 
a variety of viewpoints on this issue. Section 253 
C.P.A. reads as follows:

253. Where a merchant, manufacturer or advertiser 
makes use of a prohibited practice in case of the sale, 
lease or construction of an immovable or, in any other 
case, of a prohibited practice referred to in paragraph a 
or b of section 220, a, b, c, d, e or g of section 221, d, e 
or f of section 222, c of section 224 or a or b of section 
225, or in section 227, 228, 229, 237 or 239, it is pre-
sumed that had the consumer been aware of such prac-
tice, he would not have agreed to the contract or would 
not have paid such a high price.

[130] As we have seen, Professor L’Heureux has 
long maintained that the presumption provided for 
in s. 253 C.P.A. shows that s. 272 C.P.A. is not 
intended to be used to sanction prohibited busi-
ness practices. In her view, consumers who claim 
to be victims of prohibited practices must instead 
turn to the general law or to ss. 8 and 9 C.P.A. to 
obtain a finding that their consent has been viti-
ated. Sections 8 and 9 C.P.A. read as follows:

8. The consumer may demand the nullity of a contract 
or a reduction in his obligations thereunder where the 
disproportion between the respective obligations of the 
parties is so great as to amount to exploitation of the 
consumer or where the obligation of the consumer is 
excessive, harsh or unconscionable.

9. Where the court must determine whether a consumer 
consented to a contract, it shall consider the condition 
of the parties, the circumstances in which the contract 
was entered into and the benefits arising from the con-
tract for the consumer.

[131] Another view, voiced by Professors Lluelles 
and Moore among others, is that the presence of 
s. 253 C.P.A. at the end of Title II precludes the 
argument that the absolute presumption of preju-
dice applicable to violations of Title I also applies 
in the context of proceedings based on the use of a 
prohibited practice (Lluelles and Moore, at p. 312). 
The respondents rely on both of these views.

d’interprétation législative. Un bref coup d’œil 
sur certains commentaires doctrinaux permet 
d’ailleurs de constater l’hétérogénéité des points de 
vue exprimés sur le sujet. L’article 253 L.p.c. est 
rédigé ainsi :

253. Lorsqu’un commerçant, un fabricant ou un 
publicitaire se livre en cas de vente, de location ou de 
construction d’un immeuble à une pratique interdite ou, 
dans les autres cas, à une pratique interdite visée aux 
paragraphes a et b de l’article 220, a, b, c, d, e et g de 
l’article 221, d, e et f de l’article 222, c de l’article 224, a 
et b de l’article 225 et aux articles 227, 228, 229, 237 et 
239, il y a présomption que, si le consommateur avait eu 
connaissance de cette pratique, il n’aurait pas contracté 
ou n’aurait pas donné un prix si élevé.

[130] Comme nous l’avons vu, la professeure 
L’Heureux a soutenu depuis fort longtemps que la 
présomption érigée par l’art. 253 L.p.c. illustre le 
fait que l’art. 272 L.p.c. n’est pas destiné à sanc-
tionner les pratiques de commerce interdites. À son 
avis, le consommateur qui se dit victime d’une pra-
tique interdite doit plutôt se tourner vers le droit 
commun ou vers les art. 8 et 9 L.p.c. afin de faire 
reconnaître que son consentement a été vicié. Ces 
articles prévoient ce qui suit :

8. Le consommateur peut demander la nullité du 
contrat ou la réduction des obligations qui en décou-
lent lorsque la disproportion entre les prestations res-
pectives des parties est tellement considérable qu’elle 
équivaut à de l’exploitation du consommateur, ou que 
l’obligation du consommateur est excessive, abusive ou 
exorbitante.

9. Lorsqu’un tribunal doit apprécier le consentement 
donné par un consommateur à un contrat, il tient 
compte de la condition des parties, des circonstances 
dans lesquelles le contrat a été conclu et des avantages 
qui résultent du contrat pour le consommateur.

[131] Une autre opinion, défendue notamment par 
les professeurs Lluelles et Moore, consiste à affir-
mer que la présence de l’art. 253 L.p.c. à la fin du 
titre II rend irrecevable la thèse selon laquelle la 
présomption absolue de préjudice applicable aux 
violations des dispositions du titre I serait égale-
ment applicable dans le contexte d’une poursuite 
intentée sur la base de la commission d’une prati-
que interdite (Lluelles et Moore, p. 312). Les inti-
mées invoquent d’ailleurs ces deux opinions.
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[132] In our opinion, these two positions are 
wrong in suggesting that the role of s. 253 C.P.A. 
can be considered solely in relation to the statutory 
recourse provided for in s. 272 C.P.A. There is no 
direct relationship between these two statutory pro-
visions: each of them makes its own contribution to 
the achievement of the legislature’s social and legal 
objectives. The presumption of fraud provided for 
in s. 253 C.P.A. does not delimit the scope of s. 272 
C.P.A. or govern the principles that underlie the 
application of that section; rather, it provides con-
sumers with additional protection in situations in 
which they do not wish or are not able to exercise a 
recourse under s. 272 C.P.A. The primary purpose 
of s. 253 C.P.A. is to ease the burden of proof for 
consumers who choose to sue a merchant, a manu-
facturer or an advertiser under the ordinary rules 
of the general law. In such cases, s. 253 relieves 
consumers of the obligation to prove that the fraud 
was determinative in inducing them to give their 
consent. A rule of evidence such as this is helpful 
to consumers who want to sue advertisers under the 
general law, since they cannot take action against 
advertisers under s. 272 C.P.A.

[133] This conclusion is dictated not only by the 
characteristics of s. 272 C.P.A. itself, but also by 
the express reference in s. 253 C.P.A. to contracts 
relating to immovables. Although s. 6.1 C.P.A. 
provides that the provisions of Title II of the Act 
apply to such contracts, it is impossible to sanction 
prohibited practices involving immovables under 
s. 272 C.P.A. For this reason, aggrieved consum-
ers will logically turn to the fraud provisions of the 
Civil Code of Québec (arts. 1401 and 1407 C.C.Q.). 
The whole rationale for the presumption provided 
for in s. 253 C.P.A. can therefore be found in this 
area (Turgeon, at para. 40).

[134] It must not be forgotten that the applica-
tion of the C.P.A. is not dependent on the exercise 
of one of the civil or penal recourses for which it 
provides. The C.P.A. applies to any legal situation 
covered by s. 2 of the Act, and not solely to civil or 
penal proceedings instituted under the Act.

[132] À notre avis, ces deux thèses considèrent à 
tort que le rôle joué par l’art. 253 L.p.c. ne peut 
être envisagé qu’en relation avec le recours légal 
prévu à l’art. 272 L.p.c. En effet, il n’existe aucune 
relation directe entre ces deux dispositions légis-
latives : chacune d’entre elles joue son rôle propre 
dans la réalisation des objectifs sociaux et juridi-
ques visés par le législateur. Plutôt que de délimiter 
la portée de l’art. 272 L.p.c. ou de régir les princi-
pes qui sous-tendent son application, la présomp-
tion de dol établie par l’art. 253 L.p.c. accorde une 
protection additionnelle au consommateur dans 
des situations où il ne souhaite pas ou ne peut pas 
exercer un recours en vertu de l’art. 272 L.p.c. 
L’article 253 L.p.c. veut d’abord faciliter la preuve 
du consommateur qui choisit de poursuivre un 
commerçant, un fabricant ou un publicitaire selon 
les règles ordinaires du droit commun. Dans un tel 
cas, il dispense le consommateur de l’obligation de 
prouver le caractère déterminant de la fraude sur 
son consentement. Une telle règle de preuve assis-
tera le consommateur lorsqu’il voudra poursuivre 
un publicitaire en vertu du droit commun, puisqu’il 
ne peut agir contre lui en vertu de l’art. 272  
L.p.c.

[133] Au-delà des caractéristiques propres à l’art. 
272 L.p.c., cette conclusion s’impose en raison de la 
mention expresse des contrats immobiliers à l’art. 
253 L.p.c. Bien que, selon l’art. 6.1 L.p.c., les dispo-
sitions du titre II de la loi s’appliquent aux contrats 
relatifs aux immeubles, l’art. 272 L.p.c. ne permet 
pas de sanctionner les pratiques interdites commi-
ses en matière immobilière. Pour cette raison, le 
consommateur lésé se tournera logiquement vers 
les dispositions relatives au dol contenues dans le 
Code civil du Québec (art. 1401 et 1407 C.c.Q.). 
La présomption de l’art. 253 L.p.c. trouve donc 
toute sa raison d’être dans ce domaine (Turgeon,  
par. 40).

[134] Il ne faut pas perdre de vue que l’applica-
tion de la L.p.c. n’est pas tributaire de l’exercice 
de l’un des recours civils ou pénaux qui y sont 
prévus. La L.p.c. s’applique à toute situation juridi-
que visée par l’art. 2 de la loi, et non pas seulement 
lorsqu’une poursuite civile ou pénale est intentée 
en vertu de celle-ci.

20
12

 S
C

C
 8

 (
C

an
LI

I)



324 RICHARD v. TIME INC. LeBel and Cromwell JJ. [2012] 1 S.C.R.

[135] For the purposes of this appeal, we need not 
extend the discussion of the relationship between s. 
253 C.P.A. and s. 272 C.P.A. to include a review 
of ss. 8 and 9 C.P.A. This being said, the asser-
tion that [TRANSLATION] “[m]isleading advertising 
makes the recourse under sections 8 and 9 avail-
able, with or without the presumption of fraud of 
section 253”, may have to be approached with cau-
tion (L’Heureux, Droit de la consommation, at p. 
235). In Quebec civil law, lesion and fraud are two 
different defects of consent. Fraud does not neces-
sarily involve exploitation of the consumer and, as 
a result, lesion. In this respect, it is important that 
the C.P.A. be interpreted in accordance with gen-
eral principles of civil law obligations.

(5) Role of Section 217 C.P.A.

[136] We must now clarify the role of s. 217 
C.P.A., which provides that “[t]he fact that a pro-
hibited practice has been used is not subordinate 
to whether or not a contract has been made”. The 
Court of Appeal suggested that this provision makes 
the C.P.A. applicable once a prohibited practice is 
used, regardless of whether a consumer contract is 
entered into as a result of that practice (para. 25). 
However, it is important not to confuse the question 
of the existence of a prohibited practice with the 
question of interest under s. 272 C.P.A.

[137] Title II of the C.P.A. prohibits certain types 
of representations made “to a consumer”. The defi-
nition of “consumer” in s. 1(e) of the Act might sug-
gest that the provisions of Title II apply only where 
a consumer enters into a contract as a result of the 
use of a prohibited practice. However, the prohibi-
tions relating to business practices also apply on a 
preventive basis, that is, before an unlawful repre-
sentation dupes one or more consumers by fraud-
ulently inducing them to enter into contractual 
relationships. This is why s. 217 C.P.A. exists: its 
purpose is to make it easier to sanction violations 
of the Act on a preventive basis by specifying that 
a merchant’s representation may constitute a pro-
hibited practice even if none of the natural persons 
targeted by the advertisement entered into a con-
tract as a result of the advertisement. It is enough 

[135] Le cadre du présent pourvoi n’exige pas 
que nous étendions la discussion sur la relation 
qu’entretient l’art. 253 L.p.c. avec l’art. 272 L.p.c. 
à l’examen des art. 8 et 9 L.p.c. Cela étant dit, l’af-
firmation selon laquelle « [l]a publicité trompeuse 
donne lieu au recours des articles 8 et 9, avec ou 
sans la présomption de dol de l’article 253 », pour-
rait devoir être abordée avec prudence (L’Heureux, 
Droit de la consommation, p. 235). En droit civil 
québécois, la lésion et le dol demeurent deux vices 
de consentement distincts. Le dol n’entraîne pas 
nécessairement l’exploitation du consommateur et, 
en conséquence, un cas de lésion. Il importe que 
l’interprétation de la L.p.c. respecte les principes 
généraux du droit civil des obligations à cet égard.

(5) Le rôle joué par l’art. 217 L.p.c.

[136] Il nous reste à préciser le rôle joué par 
l’art. 217 L.p.c., qui dispose que « [l]a commission 
d’une pratique interdite n’est pas subordonnée à la 
conclusion d’un contrat ». La Cour d’appel a sug-
géré que cette disposition signifiait que la L.p.c. 
s’appliquait dès lors qu’une pratique interdite était 
commise, et ce, sans égard à la question de savoir 
si un contrat de consommation avait été conclu à la 
suite de celle-ci (par. 25). Il importe toutefois de ne 
pas confondre la question de l’existence d’une pra-
tique interdite avec celle de l’intérêt pour agir en 
vertu de l’art. 272 L.p.c.

[137] Le titre II de la L.p.c. prohibe un certain 
nombre de représentations faites « à un consomma-
teur ». La définition du « consommateur » contenue 
à l’al. 1e) de la loi pourrait laisser croire que les dis-
positions du titre II ne s’appliquent que lorsqu’un 
consommateur a conclu un contrat à la suite de la 
commission d’une pratique interdite. Or, les prohi-
bitions portant sur les pratiques de commerce trou-
vent également à s’appliquer de façon préventive, 
c’est-à-dire avant qu’une représentation illégale ne 
floue un ou plusieurs consommateurs en les entraî-
nant frauduleusement dans une relation contrac-
tuelle. C’est la raison d’être de l’art. 217 L.p.c. : 
cette disposition vise à faciliter la sanction pré-
ventive des violations de la loi en précisant qu’un 
commerçant peut commettre une pratique interdite 
même si aucune des personnes physiques à qui la 
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that the advertisement target a [TRANSLATION] 
“potential consumer” (L’Heureux and Lacoursière, 
at p. 489).

[138] Therefore, s. 217 C.P.A. relates strictly to 
the existence of a prohibited practice. It authorizes 
the Director of Criminal and Penal Prosecutions to 
enforce the Act on a preventive basis, in keeping 
with the legislature’s intention. As Professor Masse 
explains,

 [TRANSLATION] [t]his provision authorizes penal 
proceedings where provisions of Title II have been 
contravened but no contract has been entered into as a 
result of a violation of the C.P.A. It is as a result pos-
sible to prove that an advertisement is misleading and 
to institute penal proceedings against the offender even 
where no contract was entered into with one or more 
consumers as a result of the advertisement. [p. 827]

[139] The applicability of the penal provisions is 
governed by a specific rule: s. 277 C.P.A. provides 
that an offence is committed where, inter alia, a 
person contravenes the Act. This rule, which con-
stitutes a departure from s. 2 of the Act, can be 
explained by the fact that penal proceedings are 
instituted in the general interest. Thus, the purpose 
of such proceedings is not to protect the private 
interests of one or more consumers, but to protect 
the public in general from business practices that 
may be misleading. On the other hand, the gen-
eral rule set out in s. 2 C.P.A. necessarily applies 
where consumers apply for the protection of the 
Act (Masse, at pp. 28-29), for example, when they 
seek to avail themselves of the recourses provided 
for in s. 272 C.P.A. Therefore, s. 217 C.P.A. is not 
intended to govern the conditions under which the 
recourses provided for in s. 272 C.P.A. are avail-
able and can be exercised. The principles that apply 
to s. 217 C.P.A. are different from those that apply 
to s. 272 C.P.A., and the two provisions have differ-
ent roles in the scheme of the C.P.A.

(6) Application of the Principles to This 
Appeal

[140] The appellant has not asked for any contrac-
tual remedies in this case. He is instead seeking the 

publicité était destinée n’a conclu un contrat sur la 
base de celle-ci. Il suffit que la publicité ait été des-
tinée à un « consommateur éventuel » (L’Heureux 
et Lacoursière, p. 489).

[138] L’article 217 L.p.c. porte donc strictement 
sur l’existence d’une pratique interdite. Il permet 
au directeur des poursuites criminelles et pénales 
de faire respecter la loi à titre préventif, conformé-
ment à l’intention législative en la matière. Comme 
le professeur Masse l’a expliqué :

 Cette disposition a pour but de rendre possibles les 
poursuites pénales lorsque les dispositions du titre II 
n’ont pas été respectées mais qu’aucun contrat n’a été 
conclu suite à une violation de la L.P.C. On peut ainsi 
faire la preuve qu’une publicité est trompeuse et pour-
suivre le contrevenant au pénal même si aucun contrat 
n’a été conclu avec un ou plusieurs consommateurs 
suite à cette publicité. [p. 827]

[139] L’applicabilité des dispositions pénales fait 
l’objet d’une règle spécifique : l’art. 277 L.p.c. pré-
voit qu’une infraction est notamment commise dès 
lors qu’une personne contrevient à la loi. Cette règle 
dérogatoire à l’art. 2 de la loi s’explique par le fait 
que les poursuites pénales sont intentées au nom 
de l’intérêt général. Il ne s’agit alors pas de défen-
dre l’intérêt privé d’un ou de plusieurs consom-
mateurs, mais plutôt de protéger le public au sens 
large contre des pratiques commerciales suscepti-
bles de le tromper. En revanche, la règle générale 
prévue à l’art. 2 L.p.c. s’applique forcément lorsque 
le consommateur recherche la protection de la loi 
(Masse, p. 28-29), par exemple lorsqu’il veut se pré-
valoir des recours prévus à l’art. 272 L.p.c. L’article 
217 L.p.c. n’a donc pas vocation à régir les condi-
tions d’ouverture et d’exercice des recours prévus 
à l’art. 272 L.p.c. Les articles 217 et 272 L.p.c. se 
trouvent régis par des principes qui leur sont pro-
pres et jouent des rôles distincts au sein de la L.p.c.

(6) Application des principes au présent pour-
voi

[140] L’appelant n’a demandé aucune mesure de 
réparation contractuelle en l’espèce. Son recours 

20
12

 S
C

C
 8

 (
C

an
LI

I)



326 RICHARD v. TIME INC. LeBel and Cromwell JJ. [2012] 1 S.C.R.

equivalent of US$1 million in damages. Although 
his motion to institute proceedings is unclear in 
this respect, it became apparent as the case pro-
gressed that this amount is mainly for punitive 
damages and also includes an incidental amount 
for an extracontractual claim. We must begin by 
determining whether the appellant has established 
the respondents’ extracontractual liability on the 
basis of the principles discussed above.

[141] To establish the respondents’ extracontrac-
tual liability, the appellant had to show that they 
had engaged in a prohibited practice. He then had 
to prove that he had seen the representation con-
stituting a prohibited practice before the contract 
was formed, amended or performed and that a suf-
ficient nexus existed between the representation 
and the goods or services covered by the contract. 
If these facts were proven, the absolute presump-
tion of prejudice would apply and the respondents’ 
extracontractual liability would be triggered for 
the purposes of s. 272 C.P.A. The appellant did 
prove this. We have already found that the respond-
ents contravened ss. 219 and 228 C.P.A. Whether 
the appellant saw the representations in question 
does not present any problems, since it is common 
ground that he subscribed to Time magazine after 
reading the documentation the respondents had 
sent him. Finally, there is no doubt that a sufficient 
nexus existed between the content of the Document 
and Time magazine: not only did the Document 
promote the magazine directly, but the trial judge 
found that the appellant would not have subscribed 
to the magazine had he not read the misleading 
documentation (para. 49). As a result, we find that 
the appellant has discharged his burden of proving 
a sufficient nexus between the prohibited practices 
engaged in by the respondents and his subscrip-
tion contract with the respondents. This means that 
for the purposes of s. 272 C.P.A., the Document 
is deemed to have had a fraudulent effect on the 
appellant’s decision to subscribe to Time magazine. 
The conduct of the respondents that is in issue con-
stitutes a civil fault.

vise plutôt à obtenir l’équivalent d’un million de 
dollars américains en dommages-intérêts. Bien que 
sa requête introductive d’instance manque de clarté 
à cet égard, l’évolution du dossier a révélé que cette 
somme englobait principalement des dommages-
intérêts punitifs et, de façon accessoire, une récla-
mation de nature extracontractuelle. Il convient 
d’abord de déterminer si, conformément aux prin-
cipes dégagés ci-dessus, l’appelant a établi la res-
ponsabilité extracontractuelle des intimées.

[141] Pour établir la responsabilité extracon-
tractuelle des intimées, l’appelant doit démontrer 
qu’elles ont commis une pratique interdite. Il lui 
faut ensuite prouver qu’il a pris connaissance de 
la représentation constituant une pratique interdite 
avant la formation, la modification ou l’exécution 
du contrat et qu’il existe une proximité suffisante 
entre la représentation et le bien ou le service visé 
par le contrat. La présomption absolue de préju-
dice découlera de la preuve de ces éléments et la 
responsabilité extracontractuelle des intimées se 
trouvera alors engagée pour l’application de l’art. 
272 L.p.c. Cette preuve a été apportée en l’espèce. 
Nous avons déjà conclu que les intimées ont contre-
venu aux art. 219 et 228 L.p.c. La prise de connais-
sance de ces représentations ne pose ici aucune 
difficulté puisqu’il n’est pas contesté que l’appe-
lant s’est abonné au magazine Time après avoir lu 
la documentation que les intimées lui ont fait par-
venir. Enfin, il ne fait aucun doute qu’il existe une 
proximité suffisante entre le contenu du Document 
et le magazine Time : non seulement le Document 
en fait-il directement la promotion, mais la juge 
de première instance a conclu que l’appelant ne 
se serait pas abonné au magazine Time s’il n’avait 
pas lu la documentation trompeuse (par. 49). En 
conséquence, nous concluons que l’appelant s’est 
déchargé de son fardeau de prouver l’existence 
d’un lien rationnel entre les pratiques interdites 
commises par les intimées et le contrat d’abon-
nement l’unissant aux intimées. Pour l’application 
de l’art. 272 L.p.c., cette conclusion signifie que le 
Document est réputé avoir eu un effet dolosif sur 
la décision de l’appelant de s’abonner au magazine 
Time. Le comportement reproché aux intimées 
constitue une faute civile.
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[142] The trial judge found that the respondents’ 
fault had caused moral injuries to the appellant and 
awarded him $1,000 in compensatory damages. In 
this Court, the respondents have not shown that 
the trial judge erred in assessing the evidence or in 
applying the legal principles with regard either to 
their liability or to the quantum of damages. There 
is no reason for this Court to interfere with those 
findings. The appeal will accordingly be allowed 
to restore this part of the trial judge’s judgment.

E. Did the Trial Judge Err in Awarding the Appel‑
lant Punitive Damages?

[143] In this part of our reasons, we must define 
the legal principles and tests that govern the admis-
sibility of a recourse in punitive damages under s. 
272 C.P.A. and the determination of the quantum 
of such damages. These questions of law will of 
course be considered on the basis of the trial judge’s 
findings of fact, unless palpable and overriding 
errors were made in assessing the facts (Housen 
v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, 
at paras. 25 and 37; H.L. v. Canada (Attorney 
General), 2005 SCC 25, [2005] 1 S.C.R. 401).

(1) Independent Nature of Punitive Damages

[144] The respondents argue in their factum that 
a claim for punitive damages under s. 272 C.P.A., 
like a claim for compensatory damages, is admissi-
ble only if one of the contractual remedies provided 
for in s. 272(a) to ( f) is awarded at the same time 
(R.F., at para. 91). They submit that the trial judge 
erred in ordering them to pay punitive damages, 
because she had not awarded the appellant any of 
the remedies provided for in s. 272(a) to ( f) C.P.A. 
In our opinion, the respondents’ argument is wrong 
in law and must fail.

[142] La juge de première instance a reconnu 
que la faute des intimées a causé des dommages 
moraux à l’appelant. Elle lui a octroyé 1 000 $ à 
titre de compensation. Devant notre Cour, les inti-
mées n’ont pas démontré qu’elle avait erré dans son 
appréciation de la preuve ou dans l’application des 
principes juridiques, à l’égard tant de leur respon-
sabilité que du quantum des dommages. Aucune 
raison ne justifierait une intervention de notre Cour 
à l’égard de ces conclusions. Pour cette raison, l’ap-
pel sera accueilli afin de rétablir ce volet du juge-
ment de première instance.

E. La juge de première instance a‑t‑elle erré en 
accordant des dommages‑intérêts punitifs à 
l’appelant?

[143] Dans cette partie de nos motifs, nous devons 
préciser les principes de droit et les critères relatifs 
à la recevabilité d’un recours en dommages-intérêts 
punitifs intenté en vertu de l’art. 272 L.p.c. et à la 
fixation du montant de ces dommages-intérêts. Ces 
questions de droit seront examinées sur la base des 
constatations de fait de la juge de première instance, 
comme il se doit, sauf au cas d’erreurs manifestes 
et dominantes dans leur appréciation (Housen c. 
Nikolaisen, 2002 CSC 33, [2002] 2 R.C.S. 235, par. 
25 et 37; H.L. c. Canada (Procureur général), 2005 
CSC 25, [2005] 1 R.C.S. 401).

(1) Autonomie des dommages-intérêts puni-
tifs

[144] Dans leur mémoire, les intimées plai-
dent qu’une demande de dommages-intérêts puni-
tifs fondée sur l’art. 272 L.p.c., à l’instar d’une 
demande de dommages-intérêts compensatoires, 
n’est recevable que lorsqu’une mesure de réparation 
contractuelle prévue aux al. a) à f) de cet article est 
accordée de façon concomitante (m.i., par. 91). Les 
intimées soutiennent que la juge de première ins-
tance s’est trompée en les condamnant au paiement 
de dommages-intérêts punitifs, puisqu’elle n’avait 
accordé à l’appelant aucune des réparations pré-
vues aux al. a) à f) de l’art. 272 L.p.c. À notre avis, 
la position des intimées est mal fondée en droit et 
doit être rejetée.
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[145] First of all, as with compensatory damages, 
we must take account of the actual wording of s. 
272 C.P.A., which clearly states that consumers 
who exercise a recourse under that section “may 
also claim punitive damages”. As we explained 
above, this confirms that the legislature intended 
to allow consumers who exercise a recourse under 
s. 272 C.P.A. to choose between a number of rem-
edies capable of correcting the effects of the vio-
lation of the rights conferred on them by the Act. 
Consumers who exercise the recourse provided 
for in s. 272 C.P.A. can therefore choose to claim 
contractual remedies, compensatory damages and 
punitive damages or to claim just one of those rem-
edies. It will then be up to the trial judge to award 
the remedies he or she considers appropriate in the 
circumstances.

[146] Moreover, our interpretation is consistent 
with the one adopted by this Court in de Montigny 
v. Brossard (Succession), 2010 SCC 51, [2010] 3 
S.C.R. 64. In that case, the Court stated that s. 49, 
para. 2 of the Charter of human rights and free‑
doms, R.S.Q., c. C-12 (“Quebec Charter”), creates 
an independent and distinct right to claim puni-
tive damages. In its decision, the Court accepted 
(at para. 40) the opinion expressed by L’Heureux-
Dubé J., dissenting in part, in Béliveau St‑Jacques 
v. Fédération des employées et employés de ser‑
vices publics inc., [1996] 2 S.C.R. 345, at para. 62, 
that the words “in addition” in s. 49, para. 2 of the 
Quebec Charter

simply mean that a court can not only award compensa-
tory damages but can “in addition”, or equally, as well, 
moreover, also (see the definition of “en outre” in Le 
Grand Robert de la langue française (1986), vol. 6), grant 
a request for exemplary damages. The latter type of dam-
ages is therefore not dependent on the former. [Emphasis 
in original.]

According to LeBel J. in de Montigny, “[t]he solu-
tion adopted by L’Heureux-Dubé J. seems in fact 
to be the appropriate one in cases where, as here, 
the imperative of preserving government com-
pensation systems is not part of the legal context” 

[145] En premier lieu, nous devons prendre en 
compte, comme dans le cas des dommages-intérêts 
compensatoires, le libellé même de l’art. 272 L.p.c. 
Celui-ci indique clairement que le consommateur 
qui se prévaut d’un recours sous son égide « peut 
également demander des dommages-intérêts puni-
tifs ». Comme nous l’avons exposé plus haut, cette 
rédaction confirme que le législateur a voulu per-
mettre au consommateur qui intente un recours en 
vertu de l’art. 272 L.p.c. de choisir entre un ensem-
ble de mesures réparatrices destinées à corriger les 
effets de la violation des droits que lui accorde la 
loi. Ainsi, le consommateur qui exerce un recours 
prévu par l’art. 272 L.p.c. a le choix de demander à la 
fois des réparations contractuelles, des dommages-
intérêts compensatoires et des dommages-intérêts 
punitifs ou, au contraire, de ne réclamer que l’une 
de ces mesures. Il appartiendra ensuite au juge de 
première instance d’accorder les réparations qu’il 
estimera appropriées dans les circonstances.

[146] De plus, notre interprétation concorde 
avec celle que notre Cour a adoptée dans l’arrêt de 
Montigny c. Brossard (Succession), 2010 CSC 51, 
[2010] 3 R.C.S. 64. Dans cet arrêt, la Cour a affirmé 
que l’art. 49, al. 2 de la Charte des droits et liber‑
tés de la personne, L.R.Q., ch. C-12 (« Charte qué‑
bécoise »), créait un droit autonome et distinct de 
demander des dommages-intérêts punitifs. À cette 
occasion, la Cour a accepté (au par. 40) l’opinion 
de la juge L’Heureux-Dubé, dissidente en partie 
dans l’arrêt Béliveau St‑Jacques c. Fédération des 
employées et employés de services publics inc., 
[1996] 2 R.C.S. 345, par. 62, selon laquelle la locu-
tion « en outre » de l’art. 49, al. 2 de la Charte qué‑
bécoise

veut simplement dire que le tribunal peut non seule-
ment accorder des dommages compensatoires, mais « en 
outre », soit également, en plus de cela, de surcroît, d’autre 
part, aussi (voir Le Grand Robert de la langue française 
(1986), t. 6), faire droit à une demande de dommages 
exemplaires. Les seconds ne dépendent donc pas des pre-
miers. [Souligné dans l’original.]

De l’avis du juge LeBel dans l’arrêt de Montigny, 
« [l]a solution retenue par la juge L’Heureux-Dubé 
semble effectivement celle qui s’impose dans les 
cas où, comme en l’espèce, l’impératif de préser-
vation des régimes étatiques d’indemnisation est 
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(para. 42). These comments are also applicable in 
the instant case.

[147] Consumers can be awarded punitive dam-
ages under s. 272 C.P.A. even if they are not 
awarded contractual remedies or compensatory 
damages at the same time. This means that there 
was nothing to prevent the trial judge from order-
ing the respondents to pay punitive damages.

(2) General Criteria for Awarding Punitive 
Damages

(a) Heterogeneous Nature of the Criteria in 
Quebec Civil Law

[148] The respondents argue that, even if this 
Court finds that the appellant has the legal interest 
required to claim punitive damages, such damages 
cannot be awarded on the facts of this case. The 
respondents urge the Court to accept that an award 
of punitive damages under s. 272 C.P.A. is appro-
priate only if the conduct of the merchant or manu-
facturer was in bad faith or malicious (R.F., at para. 
133). They rely in this regard on this Court’s reasons 
in several decisions rendered in cases concerning 
the common law: Hill v. Church of Scientology of 
Toronto, [1995] 2 S.C.R. 1130, Vorvis v. Insurance 
Corporation of British Columbia, [1989] 1 S.C.R. 
1085, and Whiten v. Pilot Insurance Co., 2002 SCC 
18, [2002] 1 S.C.R. 595. In our opinion, this argu-
ment is wrong and must fail.

[149] To begin with, the decisions of this Court 
upon which the respondents rely were rendered in 
tort cases at common law. But the conditions for 
claiming punitive damages are approached very 
differently in Quebec civil law and at common law. 
At common law, punitive damages can be awarded 
in any civil suit in which the plaintiff proves that 
the defendant’s conduct was “malicious, oppressive 
and high-handed [such] that it offends the court’s 
sense of decency”: Hill, at para. 196. The require-
ment that the plaintiff demonstrate misconduct 
that represents a marked departure from ordinary 

absent du contexte juridique » (par. 42). Ces propos 
sont tout aussi applicables en l’instance.

[147] Le consommateur qui invoque l’art. 272 
L.p.c. peut obtenir des dommages-intérêts punitifs, 
même si on ne lui a pas accordé en même temps 
une réparation contractuelle ou des dommages-
intérêts compensatoires. Rien n’empêchait donc la 
juge de première instance de condamner les inti-
mées à verser des dommages-intérêts punitifs.

(2) Critères encadrant l’octroi de dommages-
intérêts punitifs de façon générale

a) L’hétérogénéité des critères d’octroi en 
droit civil québécois

[148] Les intimées soutiennent que, même si 
notre Cour reconnaissait que l’appelant avait l’inté-
rêt juridique pour demander des dommages-intérêts 
punitifs en l’instance, les faits de cette affaire ne 
permettent pas de lui en accorder. En effet, les inti-
mées nous invitent à retenir le critère selon lequel 
l’attribution des dommages-intérêts punitifs en 
vertu de l’art. 272 L.p.c. n’est appropriée que lors-
que la conduite du commerçant ou fabricant est 
empreinte de mauvaise foi ou de malice (m.i., par. 
133). Elles s’appuient à cet égard sur les motifs de 
notre Cour dans plusieurs arrêts prononcés dans 
des affaires de common law, Hill c. Église de scien‑
tologie de Toronto, [1995] 2 R.C.S. 1130, Vorvis c. 
Insurance Corporation of British Columbia, [1989] 
1 R.C.S. 1085, et Whiten c. Pilot Insurance Co., 
2002 CSC 18, [2002] 1 R.C.S. 595. À notre avis, 
cet argument est mal fondé et doit être rejeté.

[149] En premier lieu, les arrêts de notre Cour 
invoqués par les intimées ont été rendus en matière 
de responsabilité civile de common law. Or, les 
approches adoptées en droit civil québécois et 
en common law au sujet des conditions d’ouver-
ture d’une demande de dommages-intérêts puni-
tifs divergent grandement. En effet, la common 
law prévoit que les dommages-intérêts punitifs 
peuvent être octroyés dans le cadre de toute pour-
suite civile où la partie demanderesse prouve que 
la partie défenderesse a fait montre d’une conduite 
« malveillante, opprimante et abusive [qui] choque 
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standards of decency ensures that punitive dam-
ages will be awarded only in exceptional cases 
(Whiten, at para. 36).

[150] In Quebec civil law, this test has not been 
adopted in its entirety. Punitive damages are an 
exceptional remedy in the civil law, too. Article 
1621 C.C.Q. provides that they can be awarded 
only where this is provided for by law. The Civil 
Code of Québec does not create a general scheme 
for awarding punitive damages and does not estab-
lish a right to this remedy in all circumstances :

 1621. Where the awarding of punitive damages is 
provided for by law, the amount of such damages may 
not exceed what is sufficient to fulfil their preventive 
purpose.

As a result, [TRANSLATION] “punitive damages must 
be denied where there is no enabling enactment” 
(J.-L. Baudouin and P. Deslauriers, La responsa‑
bilité civile (7th ed. 2007), vol. I, Principes géné‑
raux, at para. 1-364; see also Béliveau St‑Jacques, 
at para. 20). The Quebec legislature thus intended 
to leave it to specific statutes to identify situations 
in which punitive damages can be awarded and, in 
some cases, establish the requirements for award-
ing them or rules for calculating them. Article 1621 
C.C.Q. plays only a suppletive role by establishing 
a general principle for awarding such damages and 
by identifying their purpose.

[151] The legislature has thus retained greater 
flexibility in structuring specific schemes for 
awarding punitive damages. A review of Quebec 
legislation containing provisions that authorize 
awards of punitive damages confirms the flexibil-
ity and variability of the rules applicable to such 
damages in Quebec law. On the one hand, the ena-
bling provisions take a variety of forms. Not all 
of them require proof that the act was malicious, 
oppressive or high-handed, which is required at 
all times at common law. For example, a violation 
of s. 1 of the Tree Protection Act, R.S.Q., c. P-37, 

le sens de dignité de la cour » : Hill, par. 196. 
L’obligation de démontrer une conduite répréhen-
sible représentant un écart marqué par rapport aux 
normes ordinaires en matière de comportement 
acceptable assure le caractère exceptionnel de l’oc-
troi de cette forme de dommages-intérêts (Whiten, 
par. 36).

[150] Le droit civil québécois n’adopte pas glo-
balement ce critère. En droit civil, les dommages-
intérêts punitifs conservent un caractère exception-
nel. En effet, l’art. 1621 C.c.Q. dispose qu’ils ne 
peuvent être accordés que lorsque la loi le prévoit. 
Le Code civil du Québec ne crée pas un régime 
général d’attribution de dommages-intérêts punitifs 
et n’accorde pas un droit à cette réparation en toutes 
circonstances :

 1621. Lorsque la loi prévoit l’attribution de 
dommages-intérêts punitifs, ceux-ci ne peuvent excé-
der, en valeur, ce qui est suffisant pour assurer leur 
fonction préventive.

En conséquence, « en l’absence d’un texte habili-
tant, les dommages punitifs doivent être refusés » 
(J.-L. Baudouin et P. Deslauriers, La responsa‑
bilité civile (7e éd. 2007), vol. I, Principes géné‑
raux, par. 1-364; voir aussi Béliveau St‑Jacques, 
par. 20). Le législateur québécois a donc voulu s’en 
remettre aux textes des lois particulières qui déter-
minent les cas où des dommages-intérêts punitifs 
pourront être accordés et qui, parfois, déterminent 
les conditions de leur attribution ou leur calcul. 
L’article 1621 C.c.Q. n’intervient qu’à titre supplé-
tif pour établir un principe général d’évaluation des 
dommages-intérêts et pour identifier leur fonction.

[151] Le législateur se laisse ainsi un degré plus 
important de flexibilité dans l’aménagement des 
régimes particuliers d’attribution des dommages-
intérêts punitifs. Une analyse de lois québécoi-
ses qui contiennent des dispositions autorisant 
l’octroi de dommages-intérêts punitifs confirme 
la flexibilité et la variabilité du régime juridique 
des dommages-intérêts punitifs en droit québécois. 
D’une part, les dispositions habilitantes sont rédi-
gées de manière variée. Elles n’exigent pas toutes 
la preuve du caractère malveillant, opprimant ou 
abusif de l’acte accompli, que requiert en tout 
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automatically entails the payment of punitive dam-
ages. As well, art. 1899 C.C.Q., s. 56 of the Act 
respecting prearranged funeral services and sep‑
ultures, R.S.Q., c. A-23.001, and, of particular rel-
evance in this appeal, s. 272 of the C.P.A. do not 
explicitly require malicious or high-handed con-
duct.

[152] On the other hand, the legislature does 
sometimes provide that malicious conduct or inten-
tional fault must be proven in order to obtain puni-
tive damages. Some examples are (1) s. 49 of the 
Quebec Charter (unlawful and intentional interfer-
ence); (2) s. 167 of the Act respecting access to doc‑
uments held by public bodies and the protection 
of personal information, R.S.Q., c. A-2.1 (gross 
neglect or intentional infringement); (3) arts. 1968 
and 1902 C.C.Q. (bad faith or harassment); and 
(4) s. 67 of the Petroleum Products Act, R.S.Q., c. 
P-30.01 (abusive and unreasonable business prac-
tice). If the Hill test were applicable by default in 
Quebec civil law as proposed by the respondents 
(R.F., at paras. 133-36), it would be very difficult 
to explain the legislature’s decision to insert the 
equivalent of that test into various statutes.

[153] Thus, unlike in the common law, there is 
no unified scheme for awarding punitive damages 
in Quebec civil law. Moreover, it cannot be argued 
that there is a traditional rule in Quebec civil law to 
the effect that only malicious misconduct can result 
in an award of such damages.

(b) Factors to Consider in Developing 
Criteria for Awarding Punitive Damages

[154] In this legislative context, in view of the 
silence of the Act, the criteria for awarding punitive 
damages must be established by taking account of 
the general objectives of punitive damages and 
those of the legislation in question.

temps la common law. Par exemple, une violation 
de l’art. 1 de la Loi sur la protection des arbres, 
L.R.Q., ch. P-37, entraîne automatiquement une 
condamnation à des dommages-intérêts punitifs. 
De même, l’art. 1899 C.c.Q., l’art. 56 de la Loi sur 
les arrangements préalables de services funéraires 
et de sépulture, L.R.Q., ch. A-23.001, et, d’une per-
tinence particulière dans le présent pourvoi, l’art. 
272 de la L.p.c., n’exigent pas de manière expli-
cite la présence d’une conduite malveillante ou  
abusive.

[152] Par contre, le législateur a parfois prévu 
que la preuve d’une conduite malveillante ou 
d’une faute intentionnelle était nécessaire pour 
obtenir des dommages-intérêts punitifs. Prenons 
à titre d’exemple (1) l’art. 49 de la Charte québé‑
coise (atteinte illicite et intentionnelle), (2) l’art. 
167 de la Loi sur l’accès aux documents des orga‑
nismes publics et sur la protection des renseigne‑
ments personnels, L.R.Q., ch. A-2.1 (faute lourde 
ou atteinte intentionnelle), (3) les art. 1968 et 1902 
C.c.Q. (mauvaise foi ou harcèlement), et (4) l’art. 
67 de la Loi sur les produits pétroliers, L.R.Q., ch. 
P-30.01 (pratique commerciale excessive et dérai-
sonnable). Si le critère de l’arrêt Hill était applica-
ble par défaut en droit civil québécois, comme le 
proposent les intimées (m.i., par. 133-136), la déci-
sion du législateur d’en insérer l’équivalent dans 
diverses lois s’expliquerait fort mal.

[153] Ainsi, contrairement à la common law, le 
régime des dommages-intérêts punitifs en droit 
civil québécois n’a pas été unifié. De plus, on ne 
saurait prétendre qu’il existe en droit civil québé-
cois une règle traditionnelle selon laquelle seule 
une conduite malveillante et répréhensible permet 
l’octroi de ce type de dommages-intérêts.

b) Éléments à considérer dans l’élaboration 
des critères d’octroi de dommages‑intérêts 
punitifs

[154] Dans ce contexte législatif, devant le silence 
de la loi, la détermination des critères d’octroi de 
dommages-intérêts punitifs doit prendre en compte 
les objectifs généraux des dommages-intérêts puni-
tifs et ceux de la loi en cause.
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[155] Article 1621 C.C.Q. itself requires that the 
general objectives of punitive damages be taken 
into account. It indicates that punitive damages are 
essentially preventive. Under it, the ultimate objec-
tive of an award of punitive damages must always 
be to prevent the repetition of undesirable con-
duct. This Court has held that the preventive pur-
pose of punitive damages is fulfilled if such dam-
ages are awarded where an individual has engaged 
in conduct the repetition of which must be pre-
vented, or that must be denounced, in the specific 
circumstances of the case in question (Béliveau 
St‑Jacques, at paras. 21 and 126; de Montigny, 
at para. 53). Where a court chooses to punish a 
wrongdoer for misconduct, its decision indicates 
to the wrongdoer that he or she will face conse-
quences both for that instance of misconduct and 
for any repetition of it. An award of punitive dam-
ages is based primarily on the principle of deter-
rence and is intended to discourage the repetition 
of similar conduct both by the wrongdoer and in 
society. The award thus serves the purpose of spe-
cific and general deterrence. In addition, the prin-
ciple of denunciation may justify an award where 
the trier of fact wants to emphasize that the act is 
particularly reprehensible in the opinion of the jus-
tice system. This denunciatory function also helps 
ensure that the preventive purpose of punitive dam-
ages is fulfilled effectively.

[156] The need to also consider the objectives of 
the legislation in question is justified by the fact 
that the right to seek punitive damages in Quebec 
civil law always depends on a specific legislative 
provision. As well, punitive damages in their cur-
rent form are not intended to sanction generally 
every act prohibited by law. Rather, their purpose 
is to protect the integrity of a legislative scheme by 
sanctioning any act that is incompatible with the 
objectives the legislature was pursuing in enacting 
the statute in question. The types of conduct whose 
repetition needs to be prevented and the legisla-
ture’s objectives are determined on the basis of the 
statute under which a sanction is sought.

[155] L’article 1621 C.c.Q. impose lui-même 
la prise en compte des objectifs généraux des 
dommages-intérêts punitifs. En effet, la rédaction 
de cette disposition confère aux dommages-intérêts 
punitifs une fonction essentiellement préventive. 
Suivant cet article, l’octroi de dommages-intérêts 
punitifs doit toujours conserver pour objectif 
ultime la prévention de la récidive de comporte-
ments non souhaitables. Notre Cour a reconnu que 
cette fonction préventive est remplie par l’octroi de 
dommages-intérêts punitifs dans des situations où 
un individu a adopté un comportement dont il faut 
prévenir la répétition ou qu’il faut dénoncer, dans 
les circonstances précises d’une affaire donnée 
(Béliveau St‑Jacques, par. 21 et 126; de Montigny, 
par. 53). Lorsque le tribunal choisit de punir, sa 
décision indique à l’auteur de la faute que son com-
portement et la répétition de celui-ci auront des 
conséquences pour lui. Une condamnation à des 
dommages-intérêts punitifs est fondée d’abord sur 
le principe de la dissuasion et vise à décourager la 
répétition d’un comportement semblable, autant par 
l’individu fautif que dans la société. La condamna-
tion joue ainsi un rôle de dissuasion particulière et 
générale. Par ailleurs, le principe de la dénoncia-
tion peut aussi justifier une condamnation lorsque 
le juge des faits désire souligner le caractère parti-
culièrement répréhensible de l’acte dans l’opinion 
de la justice. Cette fonction de dénonciation contri-
bue elle-même à l’efficacité du rôle préventif des 
dommages-intérêts punitifs.

[156] La nécessité de prendre également en 
compte les objectifs de la législation en cause se 
justifie par le fait que le droit à des dommages-
intérêts punitifs en droit civil québécois dépend 
toujours d’une disposition législative précise. 
De plus, dans leurs manifestations actuelles, les 
dommages-intérêts punitifs n’ont pas pour but de 
punir généralement tout comportement interdit par 
la loi. Leur fonction consiste plutôt à protéger l’in-
tégrité d’un régime législatif en sanctionnant toute 
action incompatible avec les objectifs poursuivis 
par le législateur dans la loi en question. La déter-
mination des types de conduite dont il importe de 
prévenir la récidive et des objectifs du législateur 
s’effectue à partir de la loi en vertu de laquelle une 
sanction est demandée.
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[157] In practice, to discharge its obligation to 
take the above-mentioned objectives into account, 
the court must identify the types of conduct that are 
incompatible with the objectives the legislature was 
pursuing in enacting the statute in question and that 
interfere with the achievement of those objectives. 
Punitive damages can be awarded only for those 
types of conduct.

(3) Criteria for Awarding Punitive Damages 
Under Section 272 C.P.A.

[158] Under s. 272 C.P.A., punitive damages 
can be sought only if it is proved that an obliga-
tion resulting from the Act has not been fulfilled. 
However, s. 272 establishes no criteria or rules for 
awarding such damages. It is thus necessary to 
refer to art. 1621 C.C.Q. and determine what crite-
ria for awarding punitive damages would suffice to 
enable s. 272 C.P.A. to fulfil its function.

[159] The objectives of the Act must therefore 
be identified to ensure that punitive damages will 
indeed meet the objectives of art. 1621 C.C.Q.

(a) Objectives of the C.P.A.

[160] The C.P.A.’s first objective is to restore the 
balance in the contractual relationship between mer-
chants and consumers (Roy, at p. 466; L’Heureux 
and Lacoursière, at pp. 25-26). This rebalancing 
is necessary because the bargaining power of con-
sumers is weaker than that of merchants both when 
they enter into contracts and when problems arise 
in the course of their contractual relationships. It is 
also necessary because of the risk of informational 
vulnerability consumers face at every step in their 
relations with merchants. In sum, the obligations 
imposed on merchants and the formal require-
ments for contracts to which the Act applies are 
intended to restore the balance between the respec-
tive contractual powers of merchants and consum-
ers (L’Heureux and Lacoursière, at pp. 26-31).

[157] En pratique, pour s’acquitter de son obli-
gation de prendre en compte les objectifs susmen-
tionnés, le tribunal devra identifier les types de 
comportements qui sont incompatibles avec les 
objectifs poursuivis par le législateur dans la loi 
en cause et dont la perpétration nuit à leur réali-
sation. L’octroi de dommages-intérêts punitifs ne 
peut viser que ces types de comportements.

(3) Les critères d’octroi de dommages-intérêts 
punitifs en vertu de l’art. 272 L.p.c.

[158] Selon l’art. 272 L.p.c., la preuve d’une 
contravention aux obligations découlant de la loi est 
nécessaire pour donner ouverture à une demande 
de dommages-intérêts punitifs. Cependant, l’art. 
272 n’établit aucun critère ou règle encadrant l’at-
tribution de ces dommages-intérêts. Il faut donc 
s’en rapporter aux dispositions de l’art. 1621 C.c.Q. 
et déterminer quels critères d’attribution de ces 
dommages-intérêts permettraient à l’art. 272 L.p.c. 
de remplir sa fonction.

[159] L’identification des objectifs de la loi 
devient alors nécessaire pour s’assurer que les 
dommages-intérêts punitifs rempliront bien les 
fonctions prévues dans l’art. 1621 C.c.Q.

a) Les objectifs de la L.p.c.

[160] Le premier objectif de la L.p.c. est le 
rétablissement d’un équilibre dans les relations 
contractuelles entre les commerçants et le consom-
mateur (Roy, p. 466; L’Heureux et Lacoursière, p. 
25-26). La nécessité de ce rééquilibrage découle de 
la faiblesse du pouvoir de négociation du consom-
mateur face aux commerçants, autant lors de la 
conclusion d’un contrat qu’au moment du règle-
ment de problèmes survenant au cours de leurs 
relations contractuelles. Elle découle également 
du risque de vulnérabilité informationnelle auquel 
est exposé le consommateur à toutes les étapes de 
ses rapports avec des commerçants. En somme, les 
obligations imposées aux commerçants et le for-
malisme des contrats régis par la loi visent à éta-
blir un équilibre contractuel entre les commerçants 
et le consommateur (L’Heureux et Lacoursière,  
p. 26-31).
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[161] The C.P.A.’s second objective is to elimi-
nate unfair and misleading practices that may 
distort the information available to consumers 
and prevent them from making informed choices 
(L’Heureux and Lacoursière, at pp. 479 et seq.). 
Most of the measures imposed by the legislature 
to achieve this objective are found in Title II of the 
C.P.A., which we discussed above.

[162] The legislature’s intention in pursuing these 
two objectives is to secure the existence of an effi-
cient market in which consumers can participate 
confidently.

(b) Differences of Opinion Among Judges 
About the Criteria for Awarding Punitive 
Damages Under the C.P.A.

[163] The criteria to be applied in awarding puni-
tive damages under the C.P.A. are not at all clear 
from the decisions of the Quebec courts. Sharply 
conflicting positions can be found both in the case 
law and in the academic literature. We will discuss 
these positions before proposing a test for imple-
menting the recourse in punitive damages.

[164] According to one of these positions, proof 
of conduct that is intentional or in bad faith, or 
of gross fault or similar behaviour, is necessary. 
The Quebec Court of Appeal has rejected this 
approach for more than a decade now (see Lambert 
v. Minerve Canada, compagnie de transport 
aérien inc., [1998] R.J.Q. 1740 (C.A.), and, more 
recently, Brault & Martineau (C.A.), at para. 44). 
However, it would seem that some judges have nev-
ertheless continued to require such proof (see, e.g., 
Lafontaine v. La Source d’eau Val‑d’Or inc., 2001 
CanLII 10566 (C.Q.), at paras. 50-51; Jabraian v. 
Trévi Fabrication Inc., 2005 CanLII 10580 (C.Q.), 
at para. 31; Santangeli v. 154995 Canada Inc., 
2005 CanLII 32103 (C.Q.), at paras. 34-35; Martin 
v. Rénovations métropolitaines (Québec) ltée, 2006 
QCCQ 1760 (CanLII), at para. 75; Darveau v. 
9034‑9770 Québec inc., 2005 CanLII 41136 (C.Q.), 
at para. 123).

[161] La L.p.c. possède comme second objectif 
l’élimination des pratiques déloyales et trompeu-
ses susceptibles de fausser l’information dont dis-
pose le consommateur et de l’empêcher de faire des 
choix éclairés (L’Heureux et Lacoursière, p. 479 et 
suiv.). Les mesures imposées par le législateur pour 
atteindre cet objectif se retrouvent, pour la majo-
rité, au titre II de la L.p.c., dont nous avons discuté 
plus haut.

[162] Par la réalisation de ces deux objectifs, le 
législateur cherche à sauvegarder l’existence d’un 
marché efficient où le consommateur peut interve-
nir avec confiance.

b) Les divergences jurisprudentielles au 
sujet des critères d’octroi de dommages‑
intérêts punitifs sous le régime de la L.p.c.

[163] L’examen de la jurisprudence québécoise 
laisse un degré significatif d’incertitude au sujet 
des critères qui devraient gouverner l’attribution 
de dommages-intérêts punitifs sous le régime de 
la L.p.c. Nous avons noté la présence de courants 
jurisprudentiels et doctrinaux nettement divergents. 
Nous les passerons en revue avant de proposer un 
critère de mise en œuvre du recours en dommages-
intérêts punitifs.

[164] Un premier courant exige la démonstra-
tion d’une conduite intentionnelle ou empreinte 
de mauvaise foi ou encore la preuve d’une faute 
lourde ou de comportements similaires. La Cour 
d’appel du Québec a rejeté cette approche depuis 
déjà plus d’une décennie (voir Lambert c. Minerve 
Canada, compagnie de transport aérien inc., 
[1998] R.J.Q. 1740 (C.A.), et plus récemment Brault 
& Martineau (C.A.), par. 44). Cependant, il sem-
blerait que certains décideurs continuent à impo-
ser ce fardeau de preuve (voir, p. ex., Lafontaine c. 
La Source d’eau Val‑d’Or inc., 2001 CanLII 10566 
(C.Q.), par. 50-51; Jabraian c. Trévi Fabrication 
Inc., 2005 CanLII 10580 (C.Q.), par. 31; Santangeli 
c. 154995 Canada Inc., 2005 CanLII 32103 (C.Q.), 
par. 34-35; Martin c. Rénovations métropolitaines 
(Québec) ltée, 2006 QCCQ 1760 (CanLII), par. 75; 
Darveau c. 9034‑9770 Québec inc., 2005 CanLII 
41136 (C.Q.), par. 123).
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[165] This position is inconsistent with the objec-
tives of the C.P.A. The burden of proof it imposes 
would not contribute to changing the conduct of 
merchants and manufacturers. This interpretation 
of the Act would not encourage merchants and 
manufacturers to fulfil the obligations imposed 
on them by the C.P.A. Instead, it might suggest to 
them that they do not have to worry about comply-
ing with the Act as long as their violations are not 
particularly serious. L’Heureux and Lacoursière 
note that the requirement of bad faith could steri-
lize the implementation of the Act, so they propose 
a test based on conduct [TRANSLATION] “that goes 
beyond what is normal” (p. 630).

[166] According to the second position, a find-
ing that an obligation imposed by the C.P.A. has 
not been fulfilled is in itself sufficient to justify 
an award of punitive damages. Duval Hesler J.A. 
(as she then was) took this position in Brault & 
Martineau (C.A.):

 [TRANSLATION] In my opinion, and at the risk of 
repeating myself, the existence of an unlawful busi-
ness practice, such as advertising that does not meet the 
requirements of the CPA, in itself justifies an award of 
punitive damages. [Emphasis added; para. 45.]

[167] This position lies at the other end of the 
spectrum of solutions contemplated by the courts. 
Such a strict, if not automatic, application of s. 272 
C.P.A. is not necessary to achieve the legislature’s 
objectives.

[168] It is true that consumers should be encour-
aged to enforce their rights under the C.P.A. This 
does not necessarily mean that court proceedings 
must always be instituted for this purpose or that 
informal methods of dispute resolution cannot 
be considered first. It seems to us that the com-
mencement of proceedings implies the failure of 
attempts by a consumer and a merchant or manu-
facturer to resolve their disagreement informally. 
The rule advocated by Duval Hesler J.A. would 
make an informal resolution less appealing and 
would encourage the indiscriminate judicialization 
of disputes that might have been resolved differ-
ently. Punitive damages would then be awarded in 
circumstances in which doing so would serve none 

[165] Ce courant ne respecte pas les objectifs 
de la L.p.c. Le fardeau de preuve qu’il impose ne 
permettrait pas de modifier le comportement des 
commerçants et fabricants. Cette interprétation de 
la loi ne les inciterait pas à respecter les obliga-
tions que leur impose la L.p.c. Elle les inviterait 
plutôt à penser qu’ils n’ont pas à se préoccuper de 
respecter la loi, tant que leur violation n’atteint pas 
un degré élevé de gravité. Les auteurs L’Heureux 
et Lacoursière soulignent d’ailleurs que l’exigence 
de la mauvaise foi risque de stériliser la mise en 
œuvre de la loi. Ils proposent alors un critère de 
conduite « qui excède les frontières de la norma-
lité » (p. 630).

[166] Selon le deuxième courant jurisprudentiel, 
le simple constat d’un manquement à une obligation 
imposée par la L.p.c. justifierait en lui-même l’oc-
troi de dommages-intérêts punitifs. La juge Duval 
Hesler (maintenant juge en chef) a adopté cette 
position dans l’arrêt Brault & Martineau (C.A.) :

 À mon avis, et au risque de me répéter, l’existence 
d’une pratique commerciale illégale, telle la publicité 
qui ne satisfait pas aux exigences de la LPC, justifie 
à elle seule l’attribution de dommages punitifs. [Nous 
soulignons; par. 45.]

[167] Cette position se situe à l’autre extrême du 
spectre des solutions envisagées par la jurispru-
dence. Une application aussi stricte, sinon automa-
tique, de l’art. 272 L.p.c. n’est pas nécessaire pour 
atteindre les objectifs poursuivis par le législateur.

[168] Il est vrai qu’il convient d’encourager le 
consommateur à faire respecter les droits que lui 
confère la L.p.c. Cette préoccupation ne signi-
fie pas inéluctablement que la mise en œuvre de 
ces droits se réalise toujours par la voie de pour-
suites judiciaires et que des efforts de résolution 
informelle ne puissent être envisagés préalable-
ment. L’institution d’une poursuite suppose, il nous 
semble, l’échec d’efforts de règlement informel du 
différend entre le consommateur et le commerçant 
ou fabricant. La règle préconisée par la juge Duval 
Hesler réduit l’attrait d’une telle résolution et encou-
ragerait la judiciarisation aveugle de différends qui 
auraient pu se régler autrement. On imposerait 
alors des condamnations à des dommages-intérêts 
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of the objectives of the C.P.A. or of punitive dam-
ages generally.

[169] According to a third position, an award of 
punitive damages is justified where there is proof 
of a certain carelessness by a merchant or manu-
facturer with respect to the Act and the conduct it is 
supposed to prevent. As we shall see, however, the 
exact level of carelessness required to satisfy this 
test has been defined in various, inconsistent ways 
by authors and judges.

[170] The carelessness test is stated in its most 
basic form by Professor Masse:

[TRANSLATION] For [punitive damages] to be awarded, 
therefore, it is sufficient that the merchant display care-
lessness with respect to the Act and the conduct it is 
supposed to prevent. [p. 1000]

[171] Quebec courts have adopted Professor 
Masse’s opinion in several judgments: Marcotte 
v. Fédération des caisses Desjardins du Québec, 
at para. 724; Gastonguay v. Entreprises D. L. 
Paysagiste, 2004 CanLII 31925 (C.Q.), at paras. 
77-79; and Mathurin v. 3086‑9069 Québec Inc., 
2003 CanLII 19131 (Que. Sup. Ct.), at para. 18.

[172] In Systèmes Techno‑Pompes inc. v. 
Tremblay, 2006 QCCA 987, [2006] R.J.Q. 1791, the 
Quebec Court of Appeal opted for a test of care-
lessness that is serious enough to justify an award 
of punitive damages:

[TRANSLATION] Finally, the most important aspect of 
exemplary damages is the prevention of similar con-
duct. Before awarding such damages, a court must 
assess the merchant’s conduct to determine whether 
it displays carelessness with respect to the consumer’s 
rights that is serious enough to justify imposing an 
additional sanction in order to prevent the conduct from 
being repeated.

 It was this last objective of punishment and deter-
rence that the trial judge adopted as a basis for award-
ing exemplary damages. It can hardly be concluded that 
the appellant displayed malice and carelessness that 

punitifs dans des circonstances où leur octroi ne 
servirait aucun des objectifs de la L.p.c. ni de 
ceux des dommages-intérêts punitifs de façon  
générale.

[169] Selon un troisième courant, la preuve d’une 
certaine mesure d’insouciance de la part du com-
merçant ou fabricant face à la loi et au compor-
tement qu’elle cherche à réprimer justifierait une 
condamnation à des dommages-intérêts punitifs. 
Cependant, comme nous le verrons, la mesure 
exacte d’insouciance requise pour satisfaire à ce 
critère, selon les auteurs et les tribunaux, est varia-
ble et inconstante.

[170] Ce critère de l’insouciance est énoncé dans 
sa forme la plus élémentaire par le professeur 
Masse :

Il suffit donc que la conduite du commerçant démon-
tre une insouciance face à la loi et aux comportements 
que la loi cherche à réprimer pour que [des dommages-
intérêts punitifs] soient accordés. [p. 1000]

[171] Les tribunaux québécois ont adopté l’opi-
nion exprimée par le professeur Masse dans plu-
sieurs jugements : Marcotte c. Fédération des cais‑
ses Desjardins du Québec, par. 724; Gastonguay c. 
Entreprises D. L. Paysagiste, 2004 CanLII 31925 
(C.Q.), par. 77-79; Mathurin c. 3086‑9069 Québec 
Inc., 2003 CanLII 19131 (C.S. Qué.), par. 18.

[172] La Cour d’appel du Québec a opté pour un 
critère d’insouciance assez sérieuse pour justifier 
l’octroi de dommages-intérêts punitifs, dans l’arrêt 
Systèmes Techno‑Pompes inc. c. Tremblay, 2006 
QCCA 987, [2006] R.J.Q. 1791 :

Enfin, l’aspect le plus important des dommages-intérêts 
exemplaires consiste à prévenir des comportements 
semblables. Avant d’octroyer de tels dommages, le tri-
bunal doit apprécier la conduite du commerçant afin de 
déterminer si elle manifeste une insouciance des droits 
du consommateur d’une manière assez sérieuse pour 
justifier une sanction supplémentaire et pour prévenir 
la récidive.

 C’est ce dernier objectif de châtiment et de dissua-
sion qu’a retenu la juge de première instance pour accor-
der des dommages exemplaires. On peut difficilement 
conclure que l’appelante a manifesté une malveillance 
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were serious enough to justify an additional sanction. 
[Emphasis added; paras. 33-34.]

[173] Similarly, in Champagne v. Toitures 
Couture et Associés inc., [2002] R.J.Q. 2863, Poulin 
J. of the Quebec Superior Court denied an award of 
punitive damages on the basis that there was little 
risk of the defendant acting carelessly again with 
respect to the application of the Act (para. 79).

[174] According to the Court of Appeal in 
Systèmes Techno‑Pompes inc. and the Superior 
Court in Champagne, a violation of the C.P.A. that 
results from mere carelessness by a merchant will 
not as a general rule suffice to justify an award of 
punitive damages. Although we accept this propo-
sition in principle, it is our opinion that the deci-
sion to award punitive damages should also not be 
based solely on the seriousness of the carelessness 
displayed at the time of the violation. That would 
encourage merchants and manufacturers to be 
imaginative in not fulfilling their obligations under 
the C.P.A. rather than to be diligent in fulfilling 
them. As we will explain below, our position is that 
the seriousness of the carelessness must be consid-
ered in the context of the merchant’s conduct both 
before and after the violation. At this point, we will 
look more specifically at the types of conduct other 
than carelessness that are covered by the recourse 
in punitive damages provided for in s. 272 C.P.A.

(c) Criteria for Awarding Punitive Damages

[175] In establishing the criteria for awarding 
punitive damages under s. 272 C.P.A., it must be 
borne in mind that the C.P.A. is a statute of public 
order. No consumer may waive in advance his or 
her rights under the Act (s. 262 C.P.A.), nor may 
any merchant or manufacturer derogate from the 
Act, except to offer more advantageous warran-
ties (s. 261 C.P.A.). The provisions on prohibited 
practices are also of public order (L’Heureux and 
Lacoursière, at pp. 443 et seq.).

et une insouciance assez sérieuses pour justifier une 
sanction supplémentaire. [Nous soulignons; par. 33-34.]

[173] De la même façon, dans Champagne c. 
Toitures Couture et Associés inc., [2002] R.J.Q. 
2863, la juge Poulin de la Cour supérieure du 
Québec a refusé d’octroyer des dommages-intérêts 
punitifs parce que les risques de répétition par la 
défenderesse d’un comportement insouciant face à 
l’application de la loi étaient minimes (par. 79).

[174] Selon la Cour d’appel, dans l’arrêt Systèmes 
Techno‑Pompes inc., et la Cour supérieure, dans 
l’affaire Champagne, une violation de la L.p.c. 
résultant de la simple insouciance du commer-
çant ne suffirait pas, en règle générale, pour jus-
tifier l’octroi de dommages-intérêts punitifs. Bien 
que nous acceptions en principe ce postulat, à notre 
avis, la décision d’octroyer des dommages-intérêts 
punitifs ne devrait pas non plus se baser seulement 
sur le niveau de gravité de l’insouciance au moment 
de la violation. En effet, on encouragerait alors les 
commerçants et les fabricants à faire preuve d’ima-
gination dans l’inexécution de leurs obligations 
sous le régime de la L.p.c., plutôt que de diligence 
dans l’exécution de celles-ci. Comme nous l’expli-
querons plus bas, notre position veut que l’analyse 
du caractère sérieux de l’insouciance s’effectue 
dans le contexte du comportement du commer-
çant tant avant qu’après la violation. À cette occa-
sion, nous examinerons de façon plus précise les 
types de comportements, autres que l’insouciance, 
que vise le recours en dommages-intérêts punitifs 
prévu à l’art. 272 L.p.c.

c) Les critères d’octroi de dommages‑
intérêts punitifs

[175] Dans la détermination des critères d’octroi 
de dommages-intérêts punitifs en vertu de l’art. 272 
L.p.c., il est important de rappeler que la L.p.c. est 
une loi d’ordre public. Le consommateur ne peut 
renoncer à l’avance aux droits que lui accorde la 
loi (art. 262 L.p.c.). Les commerçants et fabricants 
ne peuvent non plus y déroger, sauf pour offrir des 
garanties plus avantageuses (art. 261 L.p.c.). De 
même, les dispositions relatives aux pratiques inter-
dites ont un caractère d’ordre public (L’Heureux et 
Lacoursière, p. 443 et suiv.).
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[176] The fact that the consumer-merchant rela-
tionship is subject to rules of public order high-
lights the importance of those rules and the need 
for the courts to ensure that they are strictly 
applied. Therefore, merchants and manufactur-
ers cannot be lax, passive or ignorant with respect 
to consumers’ rights and to their own obligations 
under the C.P.A. On the contrary, the approach 
taken by the legislature suggests that they must be 
highly diligent in fulfilling their obligations. They 
must therefore make an effort to find out what obli-
gations they have and take reasonable steps to fulfil 
them.

[177] In our opinion, therefore, the purpose of 
the C.P.A. is to prevent conduct on the part of 
merchants and manufacturers in which they dis-
play ignorance, carelessness or serious negligence 
with respect to consumers’ rights and to the obli-
gations they have to consumers under the C.P.A. 
Obviously, the recourse in punitive damages pro-
vided for in s. 272 C.P.A. also applies, for exam-
ple, to acts that are intentional, malicious or  
vexatious.

[178] The mere fact that a provision of the C.P.A. 
has been violated is not enough to justify an award 
of punitive damages, however. Thus, where a mer-
chant realizes that an error has been made and tries 
diligently to solve the problems caused to the con-
sumer, this should be taken into account. Neither 
the C.P.A. nor art. 1621 C.C.Q. requires a court to 
be inflexible or to ignore attempts by a merchant 
or manufacturer to correct a problem. A court that 
has to decide whether to award punitive damages 
should thus consider not only the merchant’s con-
duct prior to the violation, but also how (if at all) 
the merchant’s attitude toward the consumer, and 
toward consumers in general, changed after the 
violation. It is only by analysing the whole of the 
merchant’s conduct that the court will be able to 
determine whether the imperatives of prevention 
justify an award of punitive damages in the case 
before it.

[176] L’assujettissement des relations consom-
mateurs-commerçants à des règles d’ordre public 
met en évidence l’importance de ces dernières et 
la nécessité pour les tribunaux de veiller à leur 
application stricte. Les commerçants et fabricants 
ne peuvent donc adopter une attitude laxiste, pas-
sive ou ignorante à l’égard des droits du consom-
mateur et des obligations que leur impose la L.p.c. 
Au contraire, l’approche adoptée par le légis-
lateur suggère qu’ils doivent faire preuve d’une 
grande diligence dans l’exécution de leurs obli-
gations. Ils doivent donc manifester le souci de 
s’informer de leurs obligations et de mettre en 
place des mesures raisonnables pour en assurer le  
respect.

[177] Ainsi, selon nous, la L.p.c. cherche à répri-
mer chez les commerçants et fabricants des com-
portements d’ignorance, d’insouciance ou de négli-
gence sérieuse à l’égard des droits du consommateur 
et de leurs obligations envers lui sous le régime de 
la L.p.c. Évidemment, le recours en dommages-
intérêts punitifs prévu à l’art. 272 L.p.c. s’applique 
aussi aux actes intentionnels, malveillants ou vexa-
toires, par exemple.

[178] Cependant, le simple fait d’une violation 
d’une disposition de la L.p.c. ne suffirait pas à jus-
tifier une condamnation à des dommages-intérêts 
punitifs. Par exemple, on devrait prendre en compte 
l’attitude du commerçant qui, constatant une erreur, 
aurait tenté avec diligence de régler les problèmes 
causés au consommateur. Ni la L.p.c., ni l’art. 1621 
C.c.Q. n’exigent une attitude rigoriste et aveugle 
devant les efforts d’un commerçant ou d’un fabri-
cant pour corriger le problème survenu. Ainsi, le tri-
bunal appelé à décider s’il y a lieu d’octroyer des 
dommages-intérêts punitifs devrait apprécier non 
seulement le comportement du commerçant avant 
la violation, mais également le changement (s’il en 
est) de son attitude envers le consommateur, et les 
consommateurs en général, après cette violation. 
Seule cette analyse globale du comportement du 
commerçant permettra au tribunal de déterminer si 
les impératifs de prévention justifient une condam-
nation à des dommages-intérêts punitifs dans une 
affaire donnée.
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(d) Summary of Principles

[179] The principles applicable to the recourse in 
punitive damages under the C.P.A. can be summa-
rized as follows:

•	 The	 current	 rule	 in	 Quebec	 civil	 law	 is	 that	
punitive damages may be awarded only if there 
is a legislative provision authorizing them;

•	 Once	 an	 enabling	 legislative	 provision	 has	
been identified, the court must first determine 
whether the plaintiff has the interest required 
to claim punitive damages under that provision;

•	 The	court	is	bound	by	any	criteria	for	awarding	
punitive damages established in the enabling 
provision;

•	 If	the	conditions	for	awarding	punitive	damages	
or the criteria for assessing them are not set out 
in the enabling statute, the court must consider 
the general provisions of art. 1621 C.C.Q. and 
the objectives of the enabling statute;

•	 For	 this	 purpose,	 the	 court	must	 identify	 the	
conduct that is to be sanctioned to discourage 
its repetition, having regard to the general 
objectives of punitive damages under art. 1621 
C.C.Q. and the objectives the legislature was 
pursuing in enacting the statute in question. 
The court must determine (1) whether the 
conduct is incompatible with the objectives 
the legislature was pursuing in enacting the 
statute and (2) whether it interferes with the 
achievement of those objectives.

[180] In the context of a claim for punitive dam-
ages under s. 272 C.P.A., this analytical approach 
applies as follows:

•	 The	 punitive	 damages	 provided	 for	 in	 s.	 272	
C.P.A. must be awarded in accordance with 
art. 1621 C.C.Q. and must have a preventive 
objective, that is, to discourage the repetition 
of undesirable conduct;

d) Récapitulation des principes

[179] Pour récapituler, les principes applicables 
au recours en dommages-intérêts punitifs sous le 
régime de la L.p.c. peuvent se résumer comme suit :

•	 Actuellement,	 le	 droit	 civil	 québécois	 ne	
permet l’octroi de dommages-intérêts punitifs 
que si une disposition législative le prévoit;

•	 Une	fois	une	disposition	législative	habilitante	
identifiée, le tribunal doit en premier lieu déci-
der si le demandeur possède l’intérêt requis 
pour demander des dommages-intérêts punitifs 
en vertu de cette disposition législative;

•	 Le	tribunal	est	lié	par	les	critères	établis,	le	cas	
échéant, par la disposition législative habili-
tante à l’égard de l’attribution de dommages-
intérêts punitifs;

•	 Si	la	loi	habilitante	ne	prévoit	pas	les	conditions	
d’attribution de dommages-intérêts punitifs ou 
les critères de leur évaluation, le tribunal doit 
prendre en compte les dispositions générales 
de l’art. 1621 C.c.Q. et les objectifs de la loi en 
cause;

•	 À	 cette	 fin,	 le	 tribunal	 doit	 identifier	 les	
comportements qui, eu égard aux objectifs 
généraux des dommages-intérêts punitifs selon 
l’art. 1621 C.c.Q. et aux objectifs du législateur 
dans la loi concernée, doivent être réprimés 
pour décourager leur récidive. Le tribunal doit 
déterminer s’il se trouve devant des compor-
tements (1) qui sont incompatibles avec les 
objectifs poursuivis par le législateur dans la 
loi en cause et (2) dont la perpétration nuit à 
leur réalisation.

[180] Dans le cas d’une demande de dommages-
intérêts punitifs fondée sur l’art. 272 L.p.c., la 
méthode analytique ci-haut mentionnée s’applique 
comme suit :

•	 Les	 dommages-intérêts	 punitifs	 prévus	 par	
l’art. 272 L.p.c. seront octroyés en conformité 
avec l’art. 1621 C.c.Q., dans un objectif de 
prévention pour décourager la répétition de 
comportements indésirables;
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•	 Having	regard	to	this	objective	and	the	objec-
tives of the C.P.A., violations by merchants or 
manufacturers that are intentional, malicious 
or vexatious, and conduct on their part in which 
they display ignorance, carelessness or serious 
negligence with respect to their obligations 
and consumers’ rights under the C.P.A. may 
result in awards of punitive damages. However, 
before awarding such damages, the court must 
consider the whole of the merchant’s conduct 
at the time of and after the violation.

F. Is the Appellant Entitled to Punitive Damages 
in This Case?

[181] The trial judge found that the respondents 
had intentionally violated the C.P.A. in a calcu-
lated manner:

The very same “conditional” wording which enabled 
Time to avoid the argument that a contract was formed 
or that it undertook unconditionally to pay $833,337 to 
Mr. Richard, illustrates the contention that this docu-
ment was specifically designed to mislead the recipient, 
that it contains misleading and even false representa-
tions, contrary to the clear wording of [section] 219 of 
the Consumer Protection Act . . . . [Italics in original, 
underlining added; para. 34.]

[182] These findings contain no palpable and 
overriding errors. Accordingly, this Court would 
not be justified in changing them.

[183] These findings are fatal to the respondents’ 
defence in the circumstances of this case. The vio-
lations in issue were intentional and calculated. 
Moreover, nothing in the evidence indicates that, 
after the appellant complained, the respondents 
took corrective action to make their advertising 
clear or consistent with the letter and spirit of the 
C.P.A. On the contrary, the evidence suggests that 
they rejected his entire claim and proposed noth-
ing. An award of punitive damages was therefore 
justified.

[184] For these reasons, we would allow the 
appellant’s recourse in respect of the claim for 

•	 Compte	tenu	de	cet	objectif	et	des	objectifs	de	la	
L.p.c., les violations intentionnelles, malveillan-
tes ou vexatoires, ainsi que la conduite marquée 
d’ignorance, d’insouciance ou de négligence 
sérieuse de la part des commerçants ou fabri-
cants à l’égard de leurs obligations et des droits 
du consommateur sous le régime de la L.p.c. 
peuvent entraîner l’octroi de dommages-intérêts 
punitifs. Le tribunal doit toutefois étudier l’en-
semble du comportement du commerçant lors 
de la violation et après celle-ci avant d’accorder 
des dommages-intérêts punitifs.

F. L’appelant a‑t‑il droit à des dommages‑intérêts 
punitifs en l’instance?

[181] La juge de première instance a conclu que 
les intimées avaient commis une violation inten-
tionnelle et calculée de la L.p.c. :

[TRADUCTION] Le même emploi de la forme « condi-
tionnelle », qui a permis à Time d’échapper à l’argument 
qu’un contrat était intervenu ou qu’elle s’était engagée 
à verser à M. Richard, sans condition, la somme de 
833 337 $, illustre bien la prétention que ce document a 
été conçu expressément de manière à tromper son des-
tinataire, qu’il contient des représentations trompeu-
ses ou même fausses, et ce, en contravention du texte 
explicite de l’article 219 de la Loi sur la protection du 
consommateur . . . [En italique dans l’original, nous 
soulignons; par. 34.]

[182] Ces conclusions ne sont entachées d’aucune 
erreur manifeste et dominante. Il ne serait donc pas 
justifié que notre Cour les modifie.

[183] Ces conclusions sont fatales pour les inti-
mées dans le contexte de la présente affaire. Les 
violations relevées sont intentionnelles et calcu-
lées. De plus, rien dans la preuve n’indique que les 
intimées ont pris des mesures correctives après la 
plainte de l’appelant afin de rendre leurs publicités 
claires ou conformes à la lettre et à l’esprit de la 
L.p.c. Au contraire, selon la preuve, elles ont rejeté 
sa réclamation en totalité et n’ont rien proposé. Une 
condamnation à des dommages-intérêts punitifs se 
justifiait donc.

[184] Pour ces raisons, nous sommes d’avis d’ac-
cueillir le recours de l’appelant à l’égard de sa 
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punitive damages. The appropriate quantum of 
damages remains to be determined.

G. What is the Appropriate Quantum of Damages 
in This Case?

[185] The trial judge fixed the quantum of the 
punitive damages payable by the respondents to the 
appellant at $100,000. The respondents challenge 
the fairness of this amount, arguing that the trial 
judge erred in several respects in determining the 
appropriate quantum of punitive damages. They 
submit that, if this Court upholds the trial judge’s 
decision to award punitive damages, the quantum 
should be reduced significantly.

[186] More specifically, the respondents criticize 
the trial judge for (1) speculating about the number 
of violations of the C.P.A. they had committed; 
(2) taking what she perceived as a violation of the 
Charter of the French language into consideration 
in her assessment of the gravity of their conduct; 
and (3) making inferences about their patrimonial 
situation without a sufficient factual basis.

[187] Finally, according to the respondents, the 
trial judge’s decision to fix the quantum of punitive 
damages at $100,000 was arbitrary. At paragraph 
71 of her reasons, the trial judge stated that she had 
chosen that amount because it was the amount of 
the bonus prize the appellant had a chance to win 
in addition to the grand prize of US$833,337 if he 
validated his entry within five days after receiving 
the Document. The respondents seem to be arguing 
that it was irrational to fix the quantum at $100,000 
in these circumstances.

(1) Role of Trial Courts

[188] This appeal highlights the problems trial 
judges face in calculating punitive damages. 
Although they have a discretion in this regard, 

demande de dommages-intérêts punitifs. Il reste 
maintenant à déterminer le montant de dommages-
intérêts approprié.

G. Quel est le quantum approprié des dommages‑
intérêts dans la présente affaire?

[185] La juge de première instance a fixé à 
100 000 $ les dommages-intérêts punitifs payables 
par les intimées à l’appelant. Les intimées contes-
tent la justesse de la somme accordée, alléguant 
que la juge de première instance a erré à plusieurs 
égards dans son processus de détermination du 
quantum approprié des dommages-intérêts puni-
tifs. Elles plaident que, si notre Cour confirmait la 
décision de la juge de première instance d’accor-
der des dommages-intérêts punitifs, leur montant 
devrait être réduit substantiellement.

[186] Spécifiquement, les intimées reprochent 
à la juge de première instance d’avoir (1) spéculé 
sur le nombre de violations de la L.p.c. qu’elles 
auraient commises; (2) pris en compte ce qu’elle 
percevait comme une violation des dispositions de 
la Charte de la langue française, dans son évalua-
tion de la gravité de leur conduite; et (3) tiré des 
inférences quant à leur situation patrimoniale sans 
assises factuelles suffisantes.

[187] Finalement, selon les intimées, la décision 
de la juge de première instance de retenir la somme 
de 100 000 $ comme quantum des dommages-
intérêts punitifs était arbitraire. En effet, au par. 71 
de ses motifs, la juge de première instance indique 
avoir choisi ce montant parce qu’il représenterait la 
somme additionnelle que l’appelant avait la chance 
de gagner en sus du gros lot de 833 337 $US, s’il 
validait son inscription à l’intérieur d’un délai de 
cinq jours après la réception du Document. Les 
intimées semblent prétendre qu’il était irrationnel 
de fixer les dommages-intérêts punitifs à ce mon-
tant de 100 000 $  dans ce contexte.

(1) Le rôle des tribunaux de première instance

[188] Le pourvoi souligne les difficultés que 
le calcul des dommages-intérêts punitifs pré-
sente pour le juge de première instance. Bien qu’il 
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they must exercise it judicially and must also, to 
the extent possible, comply with the practice estab-
lished by the courts and consider all the specific 
circumstances of each case, bearing in mind the 
principles of deterrence, punishment and denuncia-
tion that underlie punitive damages.

[189] Since this task requires trial judges to 
examine the facts carefully, the Court of Appeal 
must show considerable deference before varying 
the quantum of damages. It must not set aside a trial 
judge’s decision in respect of findings and infer-
ences of fact related to the assessment of damages 
absent a palpable and overriding error (Housen, 
at paras. 1-6, 10 and 25; H.L., at para. 53; Quebec 
(Public Curator) v. Syndicat national des employés 
de l’hôpital St‑Ferdinand, [1996] 3 S.C.R. 211, at 
para. 129; Landry v. Quesnel, [2002] R.J.Q. 80 
(C.A.), at para. 31; C. Dallaire, “La gestion d’une 
réclamation en dommages exemplaires: éléments 
essentiels à connaître quant à la nature et l’objectif 
de cette réparation, les éléments de procédure et 
de preuve incontournables ainsi que l’évaluation 
du quantum”, in Congrès annuel du Barreau du 
Québec (2007), at p. 168).

[190] It should be borne in mind that a trial 
court has latitude in determining the quantum 
of punitive damages, provided that the amount it 
awards remains within rational limits in light of 
the specific circumstances of the case before it 
(St‑Ferdinand, at para. 125; Whiten, at para. 100). 
Appellate intervention will be warranted only 
where there has been an error of law or a wholly 
erroneous assessment of the quantum. An assess-
ment will be wholly erroneous if it is established 
that the trial court clearly erred in exercising its 
discretion, that is, if the amount awarded was not 
rationally connected to the purposes being pursued 
in awarding punitive damages in the case before 
the court (St‑Ferdinand, at para. 129; Provigo 
Distribution inc. v. Supermarché A.R.G. inc., 1997 
CanLII 10209 (Que. C.A.)). In our opinion, errors 
of this nature have been made in the case at bar, 

possède une discrétion en cette matière, le juge doit 
l’exercer judiciairement et aussi, autant que possi-
ble, respecter la pratique déjà établie par la juris-
prudence et prendre en considération l’ensemble 
des circonstances particulières de chaque cas, et ce, 
en conformité avec les principes de dissuasion, de 
punition et de dénonciation des dommages-intérêts 
punitifs.

[189] Puisque l’exécution de cette tâche impose 
au juge du procès un examen attentif des faits, la 
Cour d’appel doit faire preuve de beaucoup de rete-
nue avant de modifier le quantum des dommages-
intérêts. Elle ne doit pas infirmer la décision 
de première instance à propos de conclusions 
et inférences de fait relatives à la fixation de ces 
dommages-intérêts en l’absence d’une erreur mani-
feste et dominante (Housen, par. 1-6, 10 et 25; 
H.L., par. 53; Québec (Curateur public) c. Syndicat 
national des employés de l’hôpital St‑Ferdinand, 
[1996] 3 R.C.S. 211, par. 129; Landry c. Quesnel, 
[2002] R.J.Q. 80 (C.A.), par. 31; C. Dallaire, « La 
gestion d’une réclamation en dommages exem-
plaires : éléments essentiels à connaître quant à 
la nature et l’objectif de cette réparation, les élé-
ments de procédure et de preuve incontourna-
bles ainsi que l’évaluation du quantum », dans 
Congrès annuel du Barreau du Québec (2007),  
p. 168).

[190] On doit se rappeler que le tribunal de pre-
mière instance jouit d’une latitude dans la déter-
mination du montant des dommages-intérêts puni-
tifs, pourvu que la somme fixée demeure dans des 
limites rationnelles, eu égard aux circonstances 
précises d’une affaire donnée (St‑Ferdinand, par. 
125; Whiten, par. 100). Une intervention en appel 
ne se justifiera qu’en présence d’une erreur de 
droit ou d’une erreur sérieuse dans l’évaluation du 
montant. L’erreur d’évaluation sera jugée sérieuse 
lorsqu’il sera établi que le tribunal de première ins-
tance a exercé sa discrétion judiciaire d’une façon 
manifestement erronée, c.-à-d. lorsque le montant 
octroyé n’était pas rationnellement relié aux objec-
tifs de l’attribution de dommages-intérêts punitifs 
dans l’affaire dont il était saisi (St‑Ferdinand, par. 
129; Provigo Distribution inc. c. Supermarché 
A.R.G. inc., [1998] R.J.Q. 47 (C.A.)). À notre 
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and they warrant the intervention of this Court in 
assessing the quantum of punitive damages.

(2) Trial Judge’s Assessment of the Quantum 
of Punitive Damages

[191] In her decision to award punitive damages, 
the trial judge began by noting that the respondents’ 
fault was of considerable gravity, since they had 
sent false and misleading advertisements to thou-
sands of French-speaking consumers in Quebec. 
The respondents sharply dispute this finding of 
fact by the trial judge. In their view, no evidence 
was adduced to support this finding, and the appro-
priate quantum of punitive damages should instead 
have been established on the assumption that only 
one advertisement was sent to only one consumer 
(R.F., at para. 109).

[192] This argument is untenable. William Miller, 
Director of Promotion Policy for the respondent 
Time Consumer Marketing Inc., himself testified 
that “[t]he sweepstakes are used to attract atten-
tion to our subscription promotions” (A.R., vol. II, 
at p. 4). He also explained in detail that Time Inc. 
had decided to send out direct mailings using sev-
eral lists of names in order to increase subscrip-
tions (A.R., vol. II, at p. 5). The mailings were per-
sonalized to attract the attention of consumers and 
invite them to subscribe to Time magazine (trial 
judgment, at para. 21; A.R., vol. II, at pp. 4 and 5). 
We infer from Mr. Miller’s testimony that the dis-
tribution of such mailings was not only a common 
practice for the respondents but was also done on a 
large scale. In light of this evidence, although the 
trial judge did not have evidence that could indi-
cate the precise number of mailings, her finding 
cannot be characterized as wholly erroneous. In 
our opinion, the gist of her finding was that the 
respondents had sent many mailings in Quebec to 
a large number of consumers. The evidence sup-
porting this finding was something she could 
properly consider in analysing the gravity of the 
respondents’ conduct in this case. The quantum of 

avis, des erreurs de cette nature ont été commi-
ses en l’espèce et justifient l’intervention de notre 
Cour à l’égard du montant des dommages-intérêts  
punitifs.

(2) La fixation du montant des dommages-
intérêts punitifs par la juge de première 
instance

[191] Dans sa décision d’accorder des dommages-
intérêts punitifs, la juge de première instance a 
d’abord souligné que la faute des intimées était d’une 
gravité appréciable puisqu’elles avaient envoyé des 
publicités fausses et trompeuses à des milliers de 
consommateurs francophones du Québec. Les inti-
mées ont vivement critiqué cette conclusion de fait 
de la juge de première instance. À leur avis, aucune 
preuve n’appuyait cette conclusion. D’après elles, la 
détermination du montant de dommages-intérêts 
punitifs approprié aurait plutôt dû se faire en sup-
posant que seule une publicité avait été envoyée à 
un seul consommateur (m.i., par. 109).

[192] Cette prétention est insoutenable. En effet, 
William Miller, directeur des politiques promo-
tionnelles de l’intimée Time Consumer Marketing 
Inc., a lui-même témoigné qu’[TRADUCTION] « [o]n 
utilise les concours pour attirer l’attention sur nos 
promotions d’abonnement » (d.a., vol. II, p. 4). Il 
a également expliqué en détail que, dans un désir 
d’attirer plus d’abonnés, Time Inc. avait décidé 
d’envoyer des messages « publipostés » en se ser-
vant de plusieurs listes de noms (d.a., vol. II, p. 5). 
Les envois postaux étaient personnalisés pour atti-
rer l’attention des consommateurs et les inviter à 
s’abonner au magazine Time (jugement de première 
instance, par. 21; d.a., vol. II, p. 4 et 5). Nous dédui-
sons de ce témoignage que la distribution de ces 
envois postaux était non seulement pratique cou-
rante chez les intimées, mais s’effectuait également 
à grande échelle. À la lumière de ces éléments de 
preuve, bien que la juge de première instance n’ait 
pas disposé d’une preuve capable d’indiquer avec 
précision le nombre d’envois postaux effectués, sa 
conclusion ne peut être qualifiée de sérieusement 
erronée. L’essentiel de sa conclusion était, à notre 
avis, que les intimées avaient distribué un grand 
nombre d’envois postaux sur le territoire québécois 

20
12

 S
C

C
 8

 (
C

an
LI

I)



344 RICHARD v. TIME INC. LeBel and Cromwell JJ. [2012] 1 S.C.R.

punitive damages cannot therefore be revised on  
this basis.

[193] The respondents also challenge the trial 
judge’s findings (1) that Time Inc. violated the 
Charter of the French language, in particular by 
sending out advertising material in English only 
(paras. 64-65), and (2) that this violation had to be 
taken into consideration in determining the appro-
priate quantum. On this issue, the respondents are 
correct. It was not open to the trial judge to con-
sider the Charter of the French language in assess-
ing the appropriate quantum of punitive damages. 
The C.P.A. and the Charter of the French language 
are two separate statutes with distinct legislative 
objectives. Moreover, violations of the Charter of 
the French language are sanctioned pursuant to its 
own provisions.

[194] Finally, the respondents argue that the trial 
judge made palpable and overriding errors in her 
conclusions respecting their patrimonial situation. 
First of all, they submit that she erred in finding 
that William Miller, Director of Promotion Policy 
for Time Consumer Marketing Inc., had admitted 
in his testimony that the company “certainly [had] 
the capacity to pay the amount of US$833,337” 
(per Cohen J., at para. 24). A second submission 
the respondents make in this regard is that there 
was no basis in the facts for the trial judge’s finding 
that the evidence established that their advertising 
campaign was lucrative in terms of the subscrip-
tions they generated. We are in partial agreement 
with the respondents on this point. In our opinion, 
the trial judge did in fact err in attributing to Mr. 
Miller an admission he had not actually made. On 
the other hand, we do not consider it unreasona-
ble for her to find that the respondents’ advertising 
campaign was profitable.

à de nombreux consommateurs. La preuve suppor-
tant cette conclusion constituait, à bon titre, un fait 
qu’elle pouvait considérer dans l’analyse de la gra-
vité de la conduite des intimées dans la présente 
affaire. Il n’y a donc pas lieu de réviser le montant 
des dommages-intérêts punitifs octroyés sur cette 
base.

[193] Les intimées ont également attaqué les 
conclusions de la juge de première instance voulant 
que (1) Time Inc. ait violé la Charte de la langue 
française, notamment en faisant parvenir du maté-
riel publicitaire en langue anglaise uniquement 
(par. 64-65), et que (2) cette violation doive être 
prise en compte dans la détermination du quan-
tum approprié. Sur cette question, les intimées 
ont raison. La juge de première instance ne pou-
vait considérer la Charte de la langue française 
dans son évaluation du quantum approprié des 
dommages-intérêts punitifs. La L.p.c. et la Charte 
de la langue française sont deux lois distinctes qui 
possèdent des objectifs législatifs particuliers. Les 
violations à la Charte de la langue française sont 
d’ailleurs sanctionnées par ses propres recours.

[194] Enfin, les intimées ont reproché à la juge 
de première instance d’avoir commis des erreurs 
manifestes et dominantes dans ses conclusions 
ayant trait à leur situation patrimoniale. D’une 
part, elles soumettent qu’elle a conclu erronément 
que M. William Miller, directeur des politiques 
promotionnelles de Time Consumer Marketing 
Inc., avait admis dans son témoignage que l’entre-
prise avait [TRADUCTION] « certainement la capa-
cité de payer un montant de 833 337 $US » (la 
juge Cohen, par. 24). D’autre part, elles lui repro-
chent d’avoir conclu, sans assises factuelles aucu-
nes, que la preuve établissait que leur campagne 
publicitaire était lucrative, eu égard aux abonne-
ments qu’elle générait. Nous sommes partielle-
ment en accord avec les prétentions des intimées. 
À notre avis, la juge de première instance a effec-
tivement erré en imputant à M. Miller une admis-
sion qu’il n’avait pas réellement faite. Par contre, 
nous ne croyons pas qu’il était déraisonnable de la 
part de la juge de première instance de conclure 
que la campagne publicitaire des intimées était  
profitable.
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[195] Where Mr. Miller’s testimony is concerned, 
we, like the respondents, were unable to find any 
admission in it that Time Inc. was capable of 
paying the amount of US$833,337 claimed by the 
appellant. Quite the contrary, it is clear from his 
testimony that at no time did Mr. Miller attempt 
to quantify the company’s assets or assess its abil-
ity to pay. Indeed, he said he was unable to do so 
because he was not part of the company’s financial 
team (testimony of William Miller, at p. 32, lines 
2-4). We believe it would be helpful to reproduce 
the relevant passage from Mr. Miller’s testimony 
on this point:

THE COURT:

[William Miller] admitted [that Time Inc.] did [use 
the advertising scheme at issue over the years]. Why 
don’t you ask him if Time is able to pay that amount if 
I would award the amount in the claim, the part of the 
claim which relates to moral and punitive damages?

[HUBERT SIBRE]:

Q. 338 Would Time be able to pay this amount? Would 
it have the solvency to pay this amount if ever con-
demned?

[A.] You know, I’m not part of the financial struc-
ture of the company so I really can’t comment on that. 
[Emphasis added; A.R., vol. II, at pp. 31-32.]

[196] This passage speaks for itself. The trial 
judge’s finding that Mr. Miller had made an admis-
sion regarding Time Inc.’s ability to pay had no 
basis in the facts and constituted a palpable error. 
The trial judge was not therefore in a position 
to make, as she did, findings with respect to the 
respondents’ patrimonial situation on the basis of 
this testimony.

[197] However, our conclusion is quite different 
as to the trial judge’s finding that the respondents’ 
advertising campaign that led to this litigation was 
profitable. The respondents argue that it was not 
open to the trial judge to make this finding, (1) 
because all that had been proven was that a single 
consumer had purchased a single subscription, and 

[195] En ce qui a trait au témoignage de M. 
Miller, nous sommes, à l’instar des intimées, inca-
pables de déceler dans celui-ci une quelconque 
admission selon laquelle Time Inc. était en mesure 
de payer la somme de 833 337 $US demandée par 
l’appelant. Bien au contraire, il appert clairement 
du témoignage de M. Miller qu’à aucun moment 
il n’a voulu quantifier les actifs de l’entreprise ou 
évaluer sa capacité de payer. Il se disait en fait 
incapable de le faire puisqu’il n’appartenait pas à 
l’équipe des finances de l’entreprise (témoignage de 
William Miller, p. 32, lignes 2-4). Il nous paraît 
d’ailleurs opportun de reproduire le passage perti-
nent du témoignage de M. Miller sur ce point :

[TRADUCTION] LA COUR :

[M. William Miller] a admis [que Time Inc.] a [utilisé 
la méthode publicitaire en cause pendant des années]. 
Pourquoi ne lui demandez-vous pas si Time est en 
mesure de payer cette somme si j’accordais le montant 
réclamé, la partie de la réclamation qui concerne les 
dommages moraux et les dommages-intérêts punitifs?

[ME HUBERT SIBRE] :

Q. 338 Est-ce que Time serait en mesure de payer cette 
somme? Sa solvabilité lui permettrait-elle de payer ce 
montant si jamais elle y était condamnée?

[R.] Vous savez, je ne fais pas partie du secteur des 
finances de la compagnie, ce qui fait que je ne peux 
vraiment pas faire de commentaire à ce sujet. [Nous 
soulignons; d.a., vol. II, p. 31-32.]

[196] Le passage ci-dessus cité parle de lui-
même. La conclusion de la juge de première ins-
tance que M. Miller avait fait une admission quel-
conque concernant la capacité de payer de Time 
Inc. ne se basait pas sur les faits et elle était mani-
festement erronée. La juge de première instance ne 
pouvait donc, comme elle l’a fait, tirer, sur la base 
de ce témoignage, de conclusions sur la situation 
patrimoniale des intimées.

[197] Il en est cependant tout autrement de la 
conclusion de la juge de première instance que la 
campagne publicitaire des intimées qui a mené 
au présent litige était profitable. Pour les inti-
mées, la juge de première instance ne pouvait 
tirer cette conclusion puisque (1) preuve n’avait été 
faite que d’un abonnement contracté par un seul 
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(2) because the fact that Time Inc. had paid out 
more than US$1 million to winners of its sweep-
stakes in the year 2000 provided no information 
on its patrimonial situation in 2007 (the year of 
the trial judge’s decision in this case). In our view, 
these arguments are unconvincing. In Mr. Miller’s 
own words, the respondents had been organizing 
promotional sweepstakes in Canada and the United 
States since the mid-1980s. He added that several 
hundred people had won amounts ranging from 
US$1,000 to $1,600,000 in these sweepstakes, the 
admitted purpose of which was to attract consum-
ers’ attention to the respondents’ subscription pro-
motions (testimony of William Miller, A.R., vol. 
II, at p. 4). We find it logical and reasonable, in 
light of the amounts paid out by Time Inc. and the 
number of years that the promotional sweepstakes 
have existed, to infer from the evidence, as the trial 
judge did, that these sweepstakes were lucrative in 
that they enabled Time Inc. to add significantly to 
its readership.

[198] When all is said and done, should this 
Court vary the amount of $100,000 awarded by the 
trial judge as punitive damages? In our opinion, it 
should. Although the trial judge did not err in find-
ing that the respondents had sent many mailings in 
Quebec to a large number of consumers and that 
these promotional sweepstakes had enabled them 
to sell many new subscriptions, we consider that 
the errors she made had a by no means insignificant 
impact on her assessment. In light of those errors 
and the fact that the trial judge’s decision seems to 
have been influenced by the fact that the respond-
ents had promised a $100,000 bonus in addition to 
the grand prize, we believe that it will be necessary 
to re-assess the quantum of the punitive damages 
she awarded.

(a) Criteria for Assessing the Quantum

[199] An assessment of the quantum of punitive 
damages must start with art. 1621 C.C.Q., which 

consommateur et que (2) le fait que Time Inc. avait 
distribué, en l’an 2000, plus d’un million de dollars 
américains aux gagnants du concours qu’elle avait 
organisé ne fournissait aucune information sur sa 
situation patrimoniale en 2007 (année de la décision 
de première instance dans cette affaire). Nous trou-
vons ces arguments peu convaincants. En effet, au 
dire de M. Miller lui-même, les intimées organisent 
des concours promotionnels au Canada et aux États-
Unis depuis le milieu des années 1980. Il a ajouté que 
plusieurs centaines de personnes avaient gagné des 
sommes variant de 1000 $ à 1 600 000 $US grâce à 
ces concours et que le but avoué de ces derniers était 
d’attirer l’attention des consommateurs sur les pro-
motions d’abonnement des intimées (témoignage de 
M. William Miller, d.a., vol. II, p. 4). Il nous semble 
logique et raisonnable, de par les montants distri-
bués par Time Inc. et le nombre d’années d’existence 
des concours promotionnels, d’inférer de la preuve, 
comme l’a fait la juge de première instance, que l’or-
ganisation de ces concours était lucrative, en ce sens 
qu’elle permettait à Time Inc. d’augmenter sensible-
ment son lectorat.

[198] En définitive, est-ce qu’il y a lieu de réviser 
le montant de 100 000 $ retenu par la juge de pre-
mière instance à titre de dommages-intérêts puni-
tifs? Nous croyons que oui. Bien qu’elle ne se soit 
pas trompée en concluant que les intimées avaient 
distribué un grand nombre d’envois postaux sur le 
territoire québécois à de nombreux consommateurs 
et que l’organisation de ces concours publicitai-
res leur permettait de vendre un grand nombre de 
nouveaux abonnements, il n’en demeure pas moins 
que les erreurs qu’elle a commises ont, à notre avis, 
joué un rôle non négligeable dans son évaluation. 
À la lumière de ces erreurs et du fait que la déci-
sion de la juge de première instance semble avoir 
été influencée par l’existence du prix additionnel de 
100 000 $ promis par les intimées en sus du gros 
lot, nous croyons qu’une réévaluation du montant 
des dommages-intérêts punitifs qu’elle a accordés 
s’impose.

a) Critères d’évaluation du quantum

[199] Dans l’évaluation du montant des 
dommages-intérêts punitifs, il faut se tourner 
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sets out some guiding principles that are intended 
to bring greater consistency and objectivity to the 
assessment of such damages (J.-L. Baudouin and 
P.-G. Jobin, Les obligations (6th ed. 2005), by P.-G. 
Jobin with the collaboration of N. Vézina, at para. 
912). Article 1621 C.C.Q. begins by stating that the 
amount awarded as punitive damages must never 
exceed what is necessary to fulfil their preventive 
purpose. The second paragraph of art. 1621 adds 
that the amount must be determined in light of all 
the appropriate circumstances, in particular (1) the 
gravity of the debtor’s fault, (2) the debtor’s patri-
monial situation, (3) the extent of the reparation for 
which the debtor is already liable to the creditor 
and (4), where such is the case, the fact that the pay-
ment of the damages is wholly or partly assumed 
by a third person.

[200] The gravity of the fault is undoubtedly the 
most important factor (Genex Communications 
inc. v. Association québécoise de l’industrie du 
disque, du spectacle et de la vidéo, 2009 QCCA 
2201, [2009] R.J.Q. 2743; Fondation québé‑
coise du cancer v. Patenaude, 2006 QCCA 1554,  
[2007] R.R.A. 5; Voltec ltée v. CJMF FM ltée, 
[2002] R.R.A. 1078 (C.A.); Baudouin, Jobin and 
Vézina, at para. 912). It is assessed from two per-
spectives: the wrongful conduct of the wrong-
doer and the seriousness of the infringement of 
the victim’s rights. According to Claude Dallaire, 
the courts consider the gravity of the conduct and 
its impact on the victim (pp. 127 et seq.). The 
analysis of the evidence will therefore be focused 
sometimes on the offender’s conduct and some-
times on the effect of that conduct on the victim 
(Procureur général du Québec v. Boisclair, [2001] 
R.J.Q. 2449 (C.A.), at paras. 9-10). In either case, 
it must be borne in mind that a myriad of con-
textual factors can be taken into account in the 
analysis. If, for example, the evidence shows 
that the contract was abusive, that the merchant 
committed a fault and gained an undue competi-
tive advantage by doing so, or that the consum-
ers who were victims of the practice were par-
ticularly vulnerable, these facts will obviously 

d’abord vers l’art. 1621 C.c.Q. En effet, ce der-
nier énumère quelques principes directeurs desti-
nés à apporter plus de constance et d’objectivité 
dans l’évaluation des dommages-intérêts punitifs 
(J.-L. Baudouin et P.-G. Jobin, Les obligations 
(6e éd. 2005), par P.-G. Jobin avec la collabora-
tion de N. Vézina, par. 912). L’article 1621 C.c.Q. 
dispose d’abord que le montant octroyé à titre de 
dommages-intérêts punitifs ne doit jamais dépas-
ser la somme nécessaire pour remplir leur fonc-
tion préventive. Il ajoute à son deuxième alinéa 
que la détermination du montant doit se faire en 
tenant compte de toutes les circonstances appro-
priées, notamment (1) de la gravité de la faute du 
débiteur, (2) de sa situation patrimoniale ou (3) de 
l’étendue de la réparation à laquelle il est déjà tenu 
envers le créancier, ainsi que (4) le cas échéant, 
du fait que la prise en charge du paiement répa-
rateur est, en tout ou en partie, assumée par un  
tiers.

[200] La gravité de la faute constitue sans 
aucun doute le facteur le plus important (Genex 
Communications inc. c. Association québé‑
coise de l’industrie du disque, du spectacle et de 
la vidéo, 2009 QCCA 2201, [2009] R.J.Q. 2743; 
Fondation québécoise du cancer c. Patenaude, 
2006 QCCA 1554, [2007] R.R.A. 5; Voltec  
ltée c. CJMF FM ltée, [2002] R.R.A. 1078 (C.A.); 
Baudouin, Jobin et Vézina, par. 912). Le niveau de 
gravité s’apprécie sous deux angles : la conduite 
fautive de l’auteur et l’importance de l’atteinte 
aux droits de la victime. L’auteur Claude Dallaire 
a souligné que les tribunaux examinent le degré 
de gravité de la conduite et l’ampleur des réper-
cussions de cette conduite sur la victime (p. 127 
et suiv.). Ainsi, l’analyse de la preuve se concen-
trera tantôt sur la conduite du contrevenant, tantôt 
sur les effets de son comportement sur la victime 
(Procureur général du Québec c. Boisclair, [2001] 
R.J.Q. 2449 (C.A.), par. 9-10). Dans un cas comme 
dans l’autre, il est important de garder à l’esprit 
qu’une myriade d’éléments contextuels peuvent 
être pris en compte dans l’analyse. Si, par exem-
ple, la preuve démontrait que le contrat était de 
nature abusive, que le commerçant fautif s’est 
attiré un avantage concurrentiel indu en se livrant 
à cette pratique, ou encore que les consommateurs 
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be relevant to the assessment of the gravity of the  
fault.

[201] The second factor mentioned in art. 1621, 
para. 2 C.C.Q. is the debtor’s patrimonial situa-
tion, and its purpose is to ensure that the amount of 
the award is tailored to the offender’s situation in 
order to achieve the intended effect of the statute in 
question. Thus, the larger the debtor’s patrimony, 
the higher the award of punitive damages must be 
to ensure that the general objectives of such dam-
ages are achieved and to discourage any repeti-
tion. The reverse is also true where a debtor is of 
modest means. Obviously, even where an offender 
is extremely wealthy, the amount of the award must 
still be rationally connected with the purposes for 
which punitive damages are awarded in a particu-
lar case.

[202] The third factor mentioned in art. 1621, 
para. 2 C.C.Q., the extent of the reparation already 
awarded under other heads, is an analytical crite-
rion that has been used frequently (St‑Ferdinand; 
Augustus v. Gosset, [1996] 3 S.C.R. 268; Lambert 
v. Macara, [2004] R.J.Q. 2637 (C.A.)). According 
to it, the court must not award punitive damages 
unless compensatory damages are not enough to 
discourage repetition either because their amount 
is too small or because they will have no impact 
on the debtor’s financial situation. However, this 
principle does not change the independent nature 
of punitive damages. Even if an award of compen-
satory damages is generous, it will not necessarily 
preclude an award of punitive damages.

[203] Finally, the purpose of the fourth factor 
mentioned in art. 1621, para. 2 C.C.Q. is to adjust 
the quantum of punitive damages on the basis of 
the total amount the debtor will have to pay per-
sonally. This assessment ensures that the amount 
of the award will actually have the intended effect 
on the offender. The amount may sometimes 
have to be varied where a third person is paying, 

visés par la pratique étaient particulièrement vul-
nérables, il ne fait aucun doute que ces éléments 
seraient pertinents pour l’évaluation de la gravité 
de la faute.

[201] Le deuxième facteur énoncé dans l’art. 
1621, al. 2 C.c.Q., en l’occurrence la situation 
patrimoniale du débiteur, vise à faire en sorte que 
le montant octroyé soit adapté à la situation du 
contrevenant, afin de produire l’effet recherché par 
la loi en cause. Ainsi, plus le patrimoine du débi-
teur est considérable, plus la condamnation à des 
dommages-intérêts punitifs doit être élevée pour 
que les objectifs généraux qu’ils poursuivent soient 
atteints et pour décourager la récidive. L’inverse 
est aussi vrai dans le cas d’un débiteur peu for-
tuné. Bien évidemment, même devant un contreve-
nant à la fortune colossale, il faudra que la somme 
octroyée conserve un lien rationnel avec les buts 
recherchés par l’imposition de dommages-intérêts 
punitifs dans une affaire donnée.

[202] Le troisième facteur de l’art. 1621, al. 2 
C.c.Q., soit l’étendue de la réparation déjà accor-
dée sous d’autres chefs, constitue un critère d’ana-
lyse fréquemment utilisé (St‑Ferdinand; Augustus 
c. Gosset, [1996] 3 R.C.S. 268; Lambert c. Macara, 
[2004] R.J.Q. 2637 (C.A.)). Selon ce critère, le tri-
bunal ne doit accorder des dommages-intérêts 
punitifs que si les dommages-intérêts compen-
satoires ne suffisent pas pour décourager la réci-
dive, soit parce qu’ils sont trop minimes, soit parce 
qu’ils n’ont aucun effet sur la situation financière 
du débiteur. Ce principe ne modifie pas cepen-
dant le caractère autonome des dommages-intérêts 
punitifs. Une indemnisation, même généreuse, 
par l’octroi de dommages-intérêts compensatoires 
n’exclut pas nécessairement une condamnation à 
des dommages-intérêts punitifs.

[203] Finalement, le quatrième facteur énuméré à 
l’art. 1621, al. 2 C.c.Q. vise à ajuster les dommages-
intérêts punitifs en fonction du montant total que 
le débiteur sera appelé à débourser personnelle-
ment. Cette évaluation permet de s’assurer que le 
montant accordé aura réellement l’effet escompté 
sur le contrevenant. Le montant peut parfois devoir 
être modulé dans le cas où il existe un tiers payeur, 
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since the objective of preventing repetition is then 
achieved through an intermediary. The person 
actually paying must thus be punished to motivate 
that person to encourage the wrongdoer to change 
his or her ways. Closely related to this considera-
tion, another purpose of this factor is to evaluate 
the real utility of the second of the factors men-
tioned in art. 1621, para. 2 C.C.Q., namely the debt-
or’s patrimonial situation. Thus, where the debtor 
of the obligation will not personally be paying the 
amount of the award of punitive damages, there is 
no need to assess his or her patrimony to determine 
that amount.

(b) Other Criteria to be Considered

[204] Although art. 1621, para. 2 C.C.Q. lists 
various factors that are relevant in determining 
the appropriate quantum of punitive damages, the 
fact that this list is preceded by the words “all the 
appropriate circumstances” and “in particular” 
clearly indicates that the legislature intended that 
it be possible to consider other, unnamed factors 
as well. In our view, it will be helpful to mention a 
few of the factors we believe can be of assistance 
to trial courts in this regard. Some of them have 
already been referred to by the Quebec courts, 
while others, although taken from the common 
law, can also be applied within the framework of 
Quebec law in this area.

[205] First, where rights and freedoms guaran-
teed by the Quebec Charter have been interfered 
with, the courts have held that the identity and 
characteristics of a legal person established for a 
private interest can also be considered. The courts’ 
approach to the quantification of damages may 
therefore vary depending on whether the wrongdoer 
is a natural person, a legal person or a legal person 
established in the public interest. [TRANSLATION] 
“It is easy to understand why the courts react unfa-
vourably to antisocial conduct on the part of a legal 
person established for a private interest or a legal 
person established in the public interest that is 
greedy to make profits or to gain political or strate-
gic advantages” (Dallaire, at pp. 131-33).

puisque l’objectif de prévention de la récidive se 
réalise alors par personne interposée. Il faut alors 
punir l’auteur effectif du paiement de façon à l’inci-
ter à encourager le fautif à se réformer. Intimement 
relié à cette considération, ce facteur vise égale-
ment à évaluer l’utilité réelle du deuxième facteur 
de l’art. 1621, al. 2 C.c.Q., soit la situation patrimo-
niale du débiteur. Ainsi, dans le cas où le débiteur 
de l’obligation ne versera pas lui-même le mon-
tant auquel il est condamné à titre de dommages-
intérêts punitifs, l’évaluation de son patrimoine 
devient non pertinente pour la détermination de la 
somme en question.

b) Autres critères à prendre en considération

[204] Bien que l’art. 1621, al. 2 C.c.Q. énumère 
des facteurs variés comme pertinents dans la déter-
mination du quantum approprié des dommages-
intérêts punitifs, il est clair que le législateur a 
voulu, en faisant précéder cette énumération par 
l’expression « toutes les circonstances appro-
priées » et par l’adverbe « notamment », que 
d’autres facteurs innommés puissent également 
être considérés. Nous croyons utile d’en mention-
ner quelques-uns qui, à notre avis, peuvent aider 
le tribunal de première instance dans sa tâche. 
Certains ont déjà été mentionnés dans la jurispru-
dence québécoise, alors que d’autres, bien qu’ils 
aient été tirés de la common law, s’appliquent 
aussi bien dans le cadre du droit québécois en la  
matière.

[205] Premièrement, dans les cas d’atteinte aux 
droits et libertés garantis par la Charte québécoise, 
les tribunaux ont retenu l’identité et le profil d’une 
personne morale de droit privé comme critère sup-
plémentaire. L’attitude des tribunaux dans la quan-
tification des dommages-intérêts peut ainsi chan-
ger selon que l’auteur de l’atteinte est une personne 
physique, une personne morale ou une personne 
morale de droit public. « On comprend aisément 
que les tribunaux s’offusquent de la conduite anti-
sociale d’une personne morale de droit privé ou de 
droit public avide de profits ou d’avantages politi-
ques ou stratégiques » (Dallaire, p. 131-133).
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[206] Also, in our opinion, it is perfectly accept-
able to use punitive damages, as is done at common 
law, to relieve a wrongdoer of its profit where com-
pensatory damages would amount to nothing more 
than an expense paid to earn greater profits while 
flouting the law (Whiten, at para. 72).

[207] Third, the civil, disciplinary or criminal 
history of the person guilty of a violation may be 
a relevant factor. The amount awarded against a 
wrongdoer who has committed a first offence and 
whose previous conduct has been exemplary may 
therefore differ from the amount awarded against 
one who has been involved in many serious prior 
offences (Whiten, at para. 69; Dallaire, at pp. 
136-42 and 164-65).

[208] Finally, in addition to the fact that com-
pensatory damages have been awarded, the trial 
court can, in determining the appropriate quan-
tum of punitive damages in the civil proceedings 
before it, take account of any disciplinary, crimi-
nal or administrative penalties that have already 
been imposed as punishment for the offender’s 
conduct (Whiten, at para. 123). In appropriate cir-
cumstances, therefore, the quantum of punitive 
damages may be limited because such other penal-
ties have already contributed to achieving the leg-
islature’s objective of prevention.

[209] We note that the above factors must not 
be considered automatically by the trial court 
in every case. Their relevance will depend on 
the circumstances of the specific case. As well, 
these factors do not represent an exhaustive list 
of the considerations that are relevant to deter-
mining the quantum of punitive damages. Every 
relevant factor can be considered, provided that 
the purpose of the analysis remains the same: to 
ensure that the amount awarded as punitive dam-
ages is rationally proportionate to the objectives 
for which those damages are awarded in the case 
in question, having due regard to the specific 

[206] Il est également tout à fait acceptable, à 
notre avis, d’utiliser les dommages-intérêts punitifs, 
comme en common law, pour dépouiller l’auteur de 
la faute des profits qu’elle lui a rapportés lorsque le 
montant des dommages-intérêts compensatoires ne 
représenterait rien d’autre pour lui qu’une dépense 
lui ayant permis d’augmenter ses bénéfices tout en 
se moquant de la loi (Whiten, par. 72).

[207] En troisième lieu, les antécédents civils, 
disciplinaires ou criminels de l’auteur de l’at-
teinte peuvent constituer des facteurs pertinents. 
Le montant accordé peut ainsi varier dans le cas 
d’un fautif qui en est à sa première infraction et 
qui a eu auparavant une conduite exemplaire, par 
rapport à celui qui a des antécédents nombreux et 
importants (Whiten, par. 69; Dallaire, p. 136-142 et  
164-165).

[208] Finalement, au-delà de l’attribution des 
dommages-intérêts compensatoires, le tribu-
nal de première instance peut également, dans le 
cadre de la poursuite civile dont il est saisi, pren-
dre en compte, dans sa détermination du quan-
tum approprié des dommages-intérêts punitifs, 
les sanctions disciplinaires, criminelles ou admi-
nistratives déjà infligées au contrevenant pour 
sanctionner le comportement qui lui est reproché 
(Whiten, par. 123). Le quantum de dommages-
intérêts punitifs octroyés peut donc, dans des cir-
constances appropriées, être limité parce que 
ces autres sanctions auraient déjà contribué à 
l’atteinte de l’objectif de prévention visé par le  
législateur.

[209] Soulignons que les facteurs mentionnés 
plus haut ne doivent pas être considérés automati-
quement par le tribunal de première instance dans 
tous les cas. Leur pertinence dépendra des circons-
tances de chaque affaire. De même, les facteurs 
mentionnés ne forment pas une liste exhaustive des 
considérations pertinentes pour la détermination 
du quantum des dommages-intérêts punitifs. Tout 
élément pertinent pour l’analyse peut être pris en 
considération, pourvu que la finalité de l’analyse 
demeure la même : s’assurer que la somme octroyée 
à titre de dommages-intérêts punitifs est rationnel-
lement proportionnée aux objectifs poursuivis par 
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circumstances of the case (Whiten, at paras. 74  
and 111).

(3) Application to the Facts

[210] Where a court decides to award punitive 
damages, it must relate the facts of the case before 
it to the objectives that underlie such damages and 
ask itself how, in that particular case, awarding 
them would further those objectives. It must try to 
fix the most appropriate amount, that is, the lowest 
amount that would serve the purpose (Whiten, at 
para. 71). Even if we disregard the alleged violation 
of the Charter of the French language as an aggra-
vating factor, the fact remains that the respondents’ 
conduct was serious and deliberate and that it was 
capable of affecting a large number of consumers. 
Moreover, even after the consumer complained 
about their misleading practices, there is no evi-
dence that the respondents did anything to correct 
them. This must also be considered an aggravating 
factor.

[211] On the other hand, the impact of the 
respondents’ fault on the appellant remains quite 
limited, though, granted, not negligible. The appel-
lant subscribed to Time magazine, began receiv-
ing it the following month and also received, as 
promised, a camera and photo album as a bonus. 
Moreover, he never asked to be reimbursed for the 
cost of the subscription to Time magazine on the 
basis of the misleading advertising material. As 
we have seen, he instituted a proceeding in which 
he alleged that the respondents were contractually 
bound to pay him $1,250,887.10, a claim which 
proved to be unfounded. Thus, the appellant’s atti-
tude has contributed to the proportions this case 
has ultimately assumed.

[212] In a context in which a large number of 
consumers may have been victims of the prohib-
ited practices engaged in by the respondents, we 
believe that the limited impact of the respondents’ 
fault on the appellant and the appellant’s attitude 

son attribution dans une affaire donnée, compte 
dûment tenu des circonstances précises de cette 
dernière (Whiten, par. 74 et 111).

(3) Application aux faits

[210] Lorsqu’un tribunal décide s’il accordera des 
dommages-intérêts punitifs, il doit mettre en cor-
rélation les faits de l’affaire et les buts visés par 
ces dommages-intérêts et se demander en quoi, 
dans ce cas précis, leur attribution favoriserait la 
réalisation de ces objectifs. Il doit tenter de déter-
miner la somme la plus appropriée, c’est-à-dire la 
somme la moins élevée, mais qui permettrait d’at-
teindre ce but (Whiten, par. 71). Même sans rete-
nir l’allégation d’une violation de la Charte de 
la langue française comme facteur aggravant, il 
n’en demeure pas moins que la conduite des inti-
mées était grave et délibérée et pouvait affecter un 
grand nombre de consommateurs. De plus, même 
après que le consommateur leur a reproché leurs 
pratiques trompeuses, selon la preuve, elles n’ont 
rien corrigé. Ce fait doit également être considéré 
comme un facteur aggravant.

[211] Par contre, l’impact de la faute commise 
par les intimées sur l’appelant demeure assez 
limité, même s’il n’est pas négligeable. L’appelant 
s’est abonné au magazine Time, a commencé à 
recevoir la revue le mois suivant, et on lui a aussi 
livré, comme promis, un appareil photographi-
que et un album photos en prime. De plus, il n’a 
jamais demandé le remboursement de ses frais 
d’abonnement au magazine Time sur la base de la 
publicité trompeuse. Comme nous l’avons vu, il a 
institué une poursuite, alléguant que les intimées 
étaient tenues par contrat de lui payer la somme de 
1 250 887,10 $, réclamation qui s’est avérée sans 
fondement. L’attitude de l’appelant n’est donc pas 
étrangère aux dimensions que ce litige a fini par 
prendre.

[212] Devant une situation où un grand nombre 
de consommateurs ont potentiellement été victi-
mes des pratiques interdites commises par les inti-
mées, nous croyons que l’impact réduit de la faute 
des intimées sur l’appelant ainsi que l’attitude de 
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in this case are relevant factors in determining 
the amount that should be awarded as punitive  
damages.

[213] Where the respondents’ patrimonial situa-
tion is concerned, the information obtained at trial 
was insufficient to make any useful findings. The 
appellant tries to get around this lack of evidence 
by arguing that it was open to the trial judge to take 
judicial notice of the fact that the respondents were 
wealthy. His position is based on the facts that they 
belong to the TimeWarner conglomerate and that 
the wealth of that conglomerate is common knowl-
edge. In our view, the appellant’s position is incor-
rect. The respondents and TimeWarner are dis-
tinct entities, and TimeWarner is not a defendant 
in this case. The criterion of the patrimonial situ-
ation set out in the second paragraph of art. 1621 
C.C.Q. concerns the patrimony of one or more 
debtors, not of third persons. The patrimony of a 
third person can in principle be taken into account 
only if it is shown that this person will be wholly or 
partly assuming the payment of the damages (art. 
1621, para. 2 C.C.Q.). The appellant has not proven 
this to be the case. It follows that the fact that the 
respondents belong to the TimeWarner conglomer-
ate is of no assistance to the appellant in this case. 
Nevertheless, we would like to make it clear that 
the lack of evidence regarding the respondents’ 
patrimonial situation in no way means that they 
are immune from a possible award of damages. On 
the contrary, it means that this Court may properly 
render its decision without having to assess their 
actual financial capacity. The Court cannot assume 
that the respondents’ financial capacity would not 
permit them to pay an award set at an otherwise 
reasonable amount. Moreover, it must not be for-
gotten that the evidence showed that the prohibited 
practices engaged in by the respondents had been 
very profitable for them from a financial stand-
point. In the circumstances of this case, this is a 
relevant factor to be considered in determining the 
quantum of punitive damages.

l’appelant dans le cadre de ce litige constituent 
des facteurs pertinents dans la détermination de 
la somme qui devrait lui être octroyée à titre de 
dommages-intérêts punitifs.

[213] Par ailleurs, l’information obtenue au 
procès sur la situation patrimoniale des intimées 
était insuffisante pour en tirer des conclusions 
utiles à cet égard. L’appelant tente de contourner ce 
déficit de preuve en plaidant qu’il était loisible à la 
juge de première instance de prendre connaissance 
d’office du fait que les intimées avaient un patri-
moine nanti. Sa position s’appuie sur le fait qu’elles 
appartiennent au conglomérat TimeWarner, dont 
le patrimoine est bien connu. Nous croyons sa 
position mal fondée. Les intimées et TimeWarner 
sont des entités distinctes et TimeWarner n’est 
pas une défenderesse dans la présente affaire. Or, 
le critère de la situation patrimoniale édicté au 
deuxième alinéa de l’art. 1621 C.c.Q. demande que 
l’on regarde le patrimoine du ou des débiteurs et 
non de tiers. Le patrimoine d’une partie tierce ne 
peut en principe être pris en compte que lorsqu’il 
est démontré que cette partie prendra en charge, 
en tout ou en partie, le paiement réparateur (art. 
1621, al. 2 C.c.Q.). Cette preuve n’a nullement été 
faite par l’appelant. Il s’ensuit donc que l’apparte-
nance des intimées au conglomérat TimeWarner 
n’était d’aucune assistance à l’appelant en l’ins-
tance. Tout cela étant dit, nous tenons à souligner 
que l’absence de preuve sur la situation patrimo-
niale des intimées n’a pas du tout pour effet de les 
immuniser contre la possibilité d’une condamna-
tion à des dommages-intérêts. Au contraire, cela 
signifie que notre Cour peut à bon droit rendre sa 
décision sans devoir mesurer leur capacité finan-
cière réelle. La Cour ne peut présumer que la capa-
cité financière des intimées ne leur permettrait pas 
d’acquitter une condamnation établie à un niveau 
par ailleurs raisonnable. De plus, il ne faut pas 
perdre de vue que la preuve a démontré que les 
pratiques interdites commises par les intimées leur 
avaient été financièrement très profitables. Dans le 
contexte de cette affaire, ce fait est un élément per-
tinent à prendre en considération dans la détermi-
nation du montant de dommages-intérêts punitifs à  
octroyer.
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[214] Finally, the fact that the amount of the award 
of compensatory damages is small favours award-
ing a significant amount of punitive damages. At 
trial, the respondents were ordered to pay $1,000 in 
compensatory damages, and we propose to uphold 
that award. However, that amount is clearly inad-
equate to meet the preventive purpose of art. 1621 
C.C.Q.

[215] Having regard to all the factors discussed 
above, we would reduce the punitive damages 
awarded to the appellant to $15,000. This amount 
suffices in the circumstances to fulfil the preven-
tive purpose of punitive damages, underlines the 
gravity of the violations of the Act and sanctions 
the respondents’ conduct in a manner that is seri-
ous enough to induce them to cease the prohibited 
practices in which they have been engaging, if they 
have not already done so.

[216] The appellant has requested costs on the 
amount of his original action. In our view, this 
request is not justified. Costs in the Superior Court 
and the Court of Appeal will be taxed in accord-
ance with the tariffs applicable in those courts. 
However, the appellant will have his costs in this 
Court on a solicitor and client basis because of the 
importance of the issues of law he raised before 
us (Finney v. Barreau du Québec, 2004 SCC 36, 
[2004] 2 S.C.R. 17).

V. Conclusion

[217] For the reasons set out above, the appel-
lant’s appeal is allowed in part. The judgment 
of the Court of Appeal, in which it set aside the 
judgment of the Superior Court and dismissed the 
appellant’s action in damages against the respond-
ents, is set aside. The Superior Court’s judgment is 
restored in part, as the respondents are ordered to 
pay the appellant $1,000 in compensatory damages 
and $15,000 in punitive damages, with interest 
from the date of service. The appellant is entitled to 

[214] Finalement, le caractère minime de la 
condamnation à des dommages-intérêts compen-
satoires milite en faveur de l’octroi d’un mon-
tant non négligeable de dommages-intérêts puni-
tifs. En effet, en première instance, les intimées 
ont été condamnées à payer 1 000 $ à titre de 
dommages-intérêts compensatoires et nous propo-
sons de confirmer cette condamnation. Cependant, 
un tel montant resterait nettement inadéquat pour 
atteindre l’objectif de prévention prévu à l’art. 1621 
C.c.Q.

[215] En considérant l’ensemble des facteurs 
analysés précédemment, nous sommes d’avis de 
réduire le montant octroyé à l’appelant à titre de 
dommages-intérêts punitifs à 15 000 $. Ce montant 
suffit dans les circonstances pour assurer la fonc-
tion préventive des dommages-intérêts punitifs, 
souligne la gravité des violations de la loi et sanc-
tionne la conduite des intimées de manière assez 
sérieuse pour les inviter à abandonner les pratiques 
interdites qu’elles ont utilisées, si ce n’est pas déjà 
fait.

[216] L’appelant a demandé des dépens établis en 
fonction du montant de son action originale. Cette 
demande nous paraît injustifiée. Les dépens seront 
taxés devant la Cour supérieure et la Cour d’appel 
du Québec conformément aux tarifs applicables 
devant ces tribunaux. Toutefois, nous accordons à 
l’appelant des dépens sur la base avocat-client, dans 
notre Cour, en raison de l’importance des questions 
de droit qu’il a soulevées devant elle (Finney c. 
Barreau du Québec, 2004 CSC 36, [2004] 2 R.C.S. 
17).

V. Conclusion

[217] Pour les motifs exposés plus haut, nous 
accueillons, en partie, le pourvoi de l’appelant. Nous 
cassons l’arrêt de la Cour d’appel du Québec infir-
mant le jugement de la Cour supérieure du Québec 
et rejetant l’action en dommages-intérêts de l’appe-
lant contre les intimées. Nous rétablissons en partie 
le jugement de la Cour supérieure en condamnant 
les intimées à verser à l’appelant 1 000 $ à titre de 
dommages-intérêts compensatoires et 15 000 $ à 
titre de dommages-intérêts punitifs, avec intérêts 
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costs in the Superior Court and the Court of Appeal 
in accordance with the tariffs applicable in those 
courts, and on a solicitor and client basis in this 
Court.

APPENDIX

depuis l’assignation. L’appelant aura droit aux 
dépens selon les tarifs applicables devant la Cour 
supérieure et la Cour d’appel du Québec et sur la 
base avocat-client devant notre Cour.

ANNEXE
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 Appeal allowed in part with costs.

 Solicitors for the appellant: Davis, Montréal.

 Solicitors for the respondents: Miller Thomson 
Pouliot, Montréal.

 Pourvoi accueilli en partie avec dépens.

 Procureurs de l’appelant : Davis, Montréal.

 Procureurs des intimées : Miller Thomson 
Pouliot, Montréal. 
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Her Majesty The Queen in Right of the 
Province of British Columbia Appellant

v.

Leanne Rumley, John Pratt, Sharon Rumley, 
J.S. and M.M. Respondents

INDEXED AS:  RUMLEY v. BRITISH COLUMBIA

Neutral citation:  2001 SCC 69.

File No.:  27721.

Hearing and judgment:  June 13, 2001.

Reasons delivered:  October 18, 2001.

Present:  McLachlin C.J. and Gonthier, Iacobucci, Major, 
Bastarache, Binnie and Arbour JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR 
BRITISH COLUMBIA

Practice — Class actions — Class certication — 
Plaintiffs seeking to represent current and former 
students abused at residential school for deaf and 
blind operated by province — Whether plaintiffs meet 
certication requirements set out in provincial class 
action legislation — Class Proceedings Act, R.S.B.C. 
1996, c. 50, s. 4.

From the early 1950s until 1992, British Columbia 
operated a residential school for deaf children.  Until 
1979, the school also enrolled blind children.  Investiga-
tions by the provincial Ombudsman and later by a special 
counsel established that sexual, physical and emotional 
abuse of students by staff and peers took place at the 
school over many years.  The government responded to 
the special counsel’s report by acknowledging respon-
sibility for abuse that occurred at the school and estab-
lishing an individual compensation program that awarded 
compensation in three tiers, with a minimum of $3,000 
and a maximum of $60,000.  The respondents com-
menced a class action against the appellant in 1998 seek-
ing compensatory and punitive damages. Under s. 4 
of the Class Proceedings Act, the court must certify a 
proceeding as a class proceeding if all of the following 
requirements are met:  (a) the pleadings disclose a cause 
of action; (b) there is an identifiable class of two or 
more persons; (c) the claims of the class members raise 
common issues, whether or not those common issues pre-
dominate over issues affecting only individual members; 

Sa Majesté la Reine du chef de la province de  
la Colombie-Britannique Appelante

c.

Leanne Rumley, John Pratt, Sharon Rumley, 
J.S. et M.M. Intimés

RÉPERTORIÉ :  RUMLEY c. COLOMBIE-BRITANNIQUE

Référence neutre :  2001 CSC 69.

No du greffe :  27721.

Audition et jugement :  13 juin 2001.

Motifs déposés :  18 octobre 2001.

Présents :  Le juge en chef McLachlin et les juges 
Gonthier, Iacobucci, Major, Bastarache, Binnie et Arbour.

EN APPEL DE LA COUR D’APPEL DE LA 
COLOMBIE-BRITANNIQUE

Pratique — Recours collectifs — Certication — Les 
demandeurs cherchent à représenter des élèves actuels 
et anciens victimes d’agressions dans un pensionnat 
pour sourds et aveugles administré par la province — 
Les demandeurs respectent-ils les conditions de certi-
cation établies dans la loi provinciale sur les recours 
collectifs? — Class Proceedings Act, R.S.B.C. 1996, 
ch. 50, art. 4.

Du début des années 1950 jusqu’en 1992, la 
Colombie-Britannique administrait un pensionnat pour 
enfants sourds.  Jusqu’en 1979, l’école admettait aussi 
des enfants aveugles.  L’enquête de l’ombudsman provin-
cial et, par la suite, celle d’un conseiller juridique spécial 
ont établi que des membres du personnel et des élèves 
avaient fait subir des agressions sexuelles, des sévices et 
des mauvais traitements affectifs à des élèves pendant de 
nombreuses années dans cette école.  Le gouvernement 
a répondu au rapport du conseiller juridique spécial en 
reconnaissant sa responsabilité pour les agressions qui se 
sont produites à l’école et en établissant un programme 
d’indemnisation individuelle qui prévoyait trois niveaux 
d’indemnisation, d’un minimum de 3 000 $ au maxi-
mum de 60 000 $.  En 1998, les intimés ont intenté 
contre l’appelante un recours collectif sollicitant des 
dommages-intérêts compensatoires et exemplaires.  En 
vertu de l’art. 4 de la Class Proceedings Act, le tribunal 
certifie qu’une demande est un recours collectif si les 
conditions suivantes sont réunies : a) les actes de pro-
cédure révèlent une cause d’action; b) il existe un groupe 
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and (d) a class proceeding would be the preferable proce-
dure for the fair and efficient resolution of the common 
issues.  The British Columbia Supreme Court denied cer-
tification.  The Court of Appeal allowed the respondents’ 
appeal and certified the claims relating to sexual abuse as 
common issues.

Held:  The appeal should be dismissed.

The respondents have satisfied the certification require-
ments set out in s. 4 of the Class Proceedings Act.  The 
issues in dispute are whether there are questions common 
to the class and whether a class proceeding would be the 
preferable procedure for the fair and efficient resolution 
of the common issues.  Both the commonality and prefer-
ability requirements are satisfied in this case.  With regard 
to commonality, all class members share an interest in the 
question of whether the appellant breached a duty of care.  
The issues of duty and breach are thus common to the 
class.  That the standard of care may have varied over the 
relevant time period is not an obstacle to the suit’s pro-
ceeding as a class action but simply means that the court 
may find it necessary to provide a nuanced answer to 
the common question.  The structure of the special coun-
sel’s report, which explicitly divides the years between 
1982 and 1991 into three discrete subperiods, suggests 
that such an approach would not be infeasible.  Moreover, 
the Class Proceedings Act contemplates the possibility 
of subclasses, and the court may amend the certification 
order at any time.  The appropriateness and amount of 
punitive damages is also, in this case, a question amena-
ble to resolution as a common issue.

The preferability inquiry is directed at two questions: 
first, whether the class proceeding would be a fair, effi-
cient and manageable method of advancing the claim, 
and second, whether the class proceeding would be pref-
erable in the sense of preferable to other procedures.  The 
first factor to be considered under s. 4(2) is “whether 
questions of fact or law common to the members of the 
class predominate over any questions affecting only indi-
vidual members”.  It seems likely that there will be rel-
evant differences between class members here; as the 
respondents have limited their claims to claims of  “sys-
temic” negligence, however, the central issues in this suit 
will be the nature of the duty owed by the school to 
the class members and whether that duty was breached.  

identifiable de deux personnes ou plus; c) les demandes 
des membres du groupe soulèvent des questions commu-
nes, que ces questions communes prévalent ou non sur 
les questions touchant uniquement les membres pris indi-
viduellement; d) le recours collectif est la meilleure pro-
cédure pour le règlement juste et efficace des questions 
communes.  La Cour suprême de la Colombie-Britannique 
a refusé la certification.  La Cour d’appel a accueilli l’ap-
pel des intimés et a certifié que les demandes relatives 
aux agressions sexuelles étaient des questions commu-
nes.

Arrêt :  Le pourvoi est rejeté.

Les intimés ont satisfait aux conditions de certification 
prévues à l’art. 4 de la Class Proceedings Act.  Il s’agit 
de savoir s’il y a des questions communes au groupe et 
si le recours collectif est la meilleure procédure pour le 
règlement juste et efficace des questions communes.  La 
condition des questions communes de même que celle de 
la meilleure procédure sont remplies en l’espèce.  En ce 
qui concerne les questions communes, tous les membres 
du groupe partagent un intérêt dans la question de savoir 
si l’appelante a contrevenu à une obligation de diligence.  
Les questions liées à l’obligation et au manquement sont 
donc communes au groupe.  Le fait que la norme de dili-
gence puisse avoir varié au cours de la période pertinente 
n’empêche pas la poursuite de prendre la forme d’un 
recours collectif, mais signifie simplement que le tribunal 
peut juger nécessaire de fournir une réponse nuancée à la 
question commune.  La structure du rapport du conseiller 
juridique spécial, qui divise expressément les années 
comprises entre 1982 et 1991 en trois sous-périodes 
distinctes, indique qu’une telle démarche ne serait pas 
impossible.  En outre, la Class Proceedings Act envisage 
la possibilité de sous-groupes et le tribunal peut modifier 
l’ordonnance de certification en tout temps.  L’octroi et le 
montant des dommages-intérêts exemplaires sont aussi, 
en l’espèce, des questions susceptibles d’être résolues en 
tant que questions communes.

La question de la meilleure procédure vise deux ques-
tions : premièrement, le recours collectif est-il un moyen 
juste, efficace et pratique de faire progresser l’instance, 
et, deuxièmement, le recours collectif est-il préférable 
aux autres procédures?  Le premier facteur à examiner 
en vertu du par. 4(2) consiste à déterminer « si les ques-
tions de fait ou de droit communes aux membres du 
groupe prévalent sur les questions touchant uniquement 
les membres pris individuellement ».  Il semble probable 
qu’il y aura des différences entre les membres du groupe 
en l’espèce; toutefois, étant donné que les intimés ont 
restreint leurs demandes à la question de la négligence 
« systémique », les questions fondamentales dans la pré-
sente poursuite seront la nature de l’obligation de l’école 
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Those issues are amenable to resolution in a class pro-
ceeding.  While the issues of injury and causation will 
have to be litigated in individual proceedings following 
resolution of the common issue (assuming the common 
issue is decided in favour of the class, or at least in favour 
of some segment of the class), the individual issues will 
be a relatively minor aspect of this case.  There is no 
dispute that abuse occurred at the school.  The essential 
question is whether the school should have prevented the 
abuse or responded to it differently.
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raises the question of whether the plaintiffs below 
(respondents here) meet the certification require-
ments set out in provincial class action legislation.  
In this case the respondents seek to represent cur-
rent and former students who were abused at the 
Jericho Hill School, a residential school for the 
deaf and blind operated by the province of British 
Columbia.  At the end of the hearing, the Court con-
cluded that the respondents had satisfied the certi-
fication requirements set out in s. 4 of the British 
Columbia Class Proceedings Act, R.S.B.C. 1996, 
c. 50, and dismissed the appeal, reasons to follow.  
These are those reasons.

I. Facts

From the early 1950s until 1992, Jericho Hill 
School (“JHS”) operated as a residential school for 
deaf children.  Until 1979, the school also enrolled 
blind children.  Whereas most schools in British 
Columbia are managed by district school boards, 
JHS was a “provincial school” under British Colum-
bia’s governing legislation, currently the School Act, 
R.S.B.C. 1996, c. 412, and was operated and main-
tained by British Columbia’s Ministry of Education.  
It is now clear that sexual and physical abuse of 
children took place at the school throughout its his-
tory.  The first thorough investigation of abuse at 
the school was conducted by the British Columbia 
Ombudsman in 1992.  His report, issued in 1993, 
concluded that sexual, physical and emotional abuse 
of students by staff and peers occurred over a period 
of many years.  In response to the Ombudsman’s 
report and to lawsuits initiated against the province 
after the report was issued, the Attorney General 
appointed Thomas Berger, Q.C., as special coun-
sel.  Berger’s report was issued in March 1995.  The 
Berger report concluded that “sexual abuse was at 
times widespread at the residence at Jericho Hill 
School, and . . . it went on over a period of many 
years” (p. 14).  

The findings of the Berger report are disturbing, 
to say the least.  Berger interviewed 35 students who 
were at JHS in the 1950s, 1960s, 1970s, and 1980s.  

nous devons déterminer si les demandeurs dans les 
instances antérieures (intimés devant notre Cour) res-
pectent les conditions de certification établies dans une 
loi provinciale sur les recours collectifs.  Les intimés 
cherchent à représenter des élèves actuels et anciens 
qui ont été victimes d’agressions à l’école Jericho 
Hill, un pensionnat pour sourds et aveugles admi-
nistré par la province de la Colombie-Britannique.  
À la fin de l’audience, notre Cour a conclu que les 
intimés avaient satisfait aux conditions de certifica-
tion prévues à l’art. 4 de la Class Proceedings Act, 
R.S.B.C. 1996, ch. 50, et a rejeté le pourvoi, les 
motifs devant suivre.  Voici ces motifs.

I. Les faits

Du début des années 1950 jusqu’en 1992, l’école 
Jericho Hill (« JHS ») était un pensionnat pour 
enfants sourds.  Jusqu’en 1979, l’école admettait 
aussi des enfants aveugles.  Alors que la plupart 
des écoles en Colombie-Britannique sont gérées 
par des conseils scolaires, JHS était une école 
« provinciale » en vertu de la loi en vigueur, 
aujourd’hui la School Act, R.S.B.C. 1996, ch. 412, 
administrée par le ministère de l’Éducation de 
la Colombie-Britannique.  Il est maintenant clair 
qu’au cours de toute son histoire ont été commises 
dans cette école des agressions sexuelles et physi-
ques contre des enfants.  C’est l’ombudsman de la 
Colombie-Britannique qui mène la première enquête 
complète en 1992 sur les agressions.  Déposé en 
1993, son rapport conclut que des membres du per-
sonnel et des élèves ont fait subir des agressions 
sexuelles, des sévices et des mauvais traitements 
affectifs à des élèves pendant de nombreuses années.  
En réponse au rapport de l’ombudsman et aux pour-
suites intentées contre la province après le dépôt 
du rapport, le procureur général nomme Thomas 
Berger, c.r., conseiller juridique spécial.  Le rapport 
Berger, déposé en mars 1995, conclut :  [TRADUC-

TION] « l’agression sexuelle était à certaines épo-
ques largement répandue au pensionnat de Jericho 
Hill et [. . .] cette situation a duré de nombreuses 
années »  (p. 14).

Les conclusions du rapport Berger sont pour le 
moins troublantes.  Berger a interrogé 35 élèves qui 
ont fréquenté JHS dans les années 1950, 1960, 1970 
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He found that “[m]any of these persons allege[d] 
that they were sexually abused or witnessed sexual 
abuse by staff or other students” (p. 13).  Berger 
focussed principally on abuse that took place after 
1980.  According to the Berger report, two male 
students complained separately about abuse at the 
school in the early 1980s.  The first complained 
that he had been sexually abused by a female child 
care counsellor and that students at the school were 
encouraged and even forced to have sex with one 
another; the second alleged that two male child care 
counsellors had abused him.  After the second com-
plaint, a social worker with the Ministry of Human 
Resources conducted interviews with a number of 
boys resident at the school.  Some of the boys 
admitted having abused girls at the school, some as 
young as seven years old.  The boys also alleged 
that they had been abused by two male child care 
counsellors.

According to the Berger report, there is compel-
ling evidence that abuse was rampant throughout 
the 1980s.  Some of the abuse took place at the res-
idence associated with the school, but there were 
also indications of abuse in a group home run by 
a psychologist hired by JHS in 1983.  In 1984 one 
student at the group home stabbed another to death.  
At the subsequent trial, the judge expressed con-
cern about the adequacy of supervision in the group 
home, stating that the accused “was receiving what 
I can only characterize as the most inappropriate 
form of care and guidance in that foster home”.  
In 1986 one of the male students at JHS who had 
resided in the group home committed suicide after 
sexually abusing his niece at home.

The Berger report speaks separately about the 
period between 1987 and 1990.  In January 1987 
the student who had brought the first complaint in 
the early 1980s attempted suicide after abusing his 
younger siblings.  After his suicide attempt, the stu-
dent repeated his allegation of abuse at the hands of 
a female counsellor.  He also admitted that he and 

et 1980.  Il conclut que [TRADUCTION] « nombre 
d’entre eux ont allégué avoir été agressés sexuel-
lement ou avoir été témoins d’agressions sexuelles 
de la part de membres du personnel ou d’autres 
élèves » (p. 13).  Berger met principalement l’accent 
sur les agressions survenues après 1980.  D’après 
son rapport, deux garçons ont fait des plaintes dis-
tinctes relativement à des agressions qui se seraient 
produites à l’école au début des années 1980.  Le 
premier se plaint d’avoir été agressé sexuellement 
par une conseillère en éducation et du fait que 
les élèves étaient incités, et même forcés, à avoir des 
relations sexuelles les uns avec les autres; le second 
allègue que deux conseillers en éducation l’ont 
agressé.  À la suite de la deuxième plainte, un tra-
vailleur social du ministère des Ressources humai-
nes mène des entrevues avec plusieurs garçons qui 
étaient pensionnaires à l’école.  Certains d’entre 
eux admettent avoir agressé des fillettes à l’école, 
dont certaines n’avaient que sept ans.  Les garçons 
soutiennent aussi avoir été agressés par deux con-
seillers en éducation.

Selon le rapport Berger, des éléments de preuve 
convaincants indiquent que les agressions étaient 
largement répandues au cours des années 1980.  
Certaines agressions se sont produites au pension-
nat de l’école, mais selon certaines indications, des 
agressions auraient également été commises dans 
un foyer de groupe que dirigeait un psychologue 
embauché par JHS en 1983.  En 1984, un élève au 
foyer de groupe en poignarde un autre à mort.  Au 
procès qui s’ensuit, le juge exprime des réserves 
quant à la qualité de la surveillance dans le foyer 
de groupe, affirmant que l’accusé [TRADUCTION] « a 
reçu ce que je dois qualifier de la forme la plus inap-
propriée d’attention et d’encadrement dans ce foyer 
d’accueil ».  En 1986, un élève de JHS qui avait 
résidé dans le foyer de groupe se suicide après avoir 
agressé sexuellement sa nièce chez lui.

Le rapport Berger traite séparément de la période 
allant de 1987 à 1990. En janvier 1987, le garçon 
qui avait déposé la première plainte au début des 
années 1980 tente de se suicider après avoir agressé 
ses frères et sœurs cadets.  Après sa tentative de 
suicide, l’élève réitère son allégation qu’une con-
seillère l’a agressé. Il admet également que d’autres 
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other boys had abused elementary-age girls at the 
school.  Around the same time, another male stu-
dent was arrested for molesting a young boy.  He 
stated that he himself had been abused by a child 
care worker at JHS and stated that he had engaged 
in sexual activity with boys and girls at the resi-
dence.  He listed ten female students whom he had 
sexually abused and named three other boys who he 
said had abused female students.  After these new 
allegations, the Ministries of Education and Social 
Services conducted an investigation, interviewing 
some 35 students beginning in early 1987.  The 
students interviewed provided names of other chil-
dren who they said had been forced to have sex 
or had forced others to have sex.  One member of 
the investigative team, in reviewing the findings, 
identified “a pervasive culture at the residence that 
required students to submit to a sexual rite of pas-
sage if they were to successfully cohabit with their 
peers”.

The Berger report did not go into detail about 
individual cases; its principal goal was to deter-
mine the prevalence of abuse at the school, not to 
determine whether any particular resident had been 
abused.  The report stated (at p. 14):

I make no findings here regarding individual cases.  I am 
instead confining myself to stating my finding, applying 
generally to the state of affairs at Jericho Hill School, 
that from the 1950s, extending over about a 35-year 
period, there was sexual abuse by some child care 
staff, sexual abuse by some older children against 
younger children, and that some of these younger chil-
dren (once they became senior students) sexually abused 
new entrants.

The case histories can be shocking.  There is no need to 
go into them in detail.  But they do indicate that sexual 
abuse at the school may not entirely have come to an end 
even in 1987.  One former student states that she was 
assaulted by a female child care worker from 1981 to 
1990. Another former student states she was sexually 
assaulted many times, from 1980 to 1991.  It remains to 
be seen whether these particular allegations will be made 
out, but they do indicate that the possibility of incidents 
of sexual abuse even after 1987 cannot be dismissed.

garçons et lui-même ont agressé des fillettes du 
cours primaire à l’école.  Vers la même époque, un 
autre élève est arrêté pour avoir agressé un jeune 
garçon.  Il affirme qu’il a lui-même été agressé par 
un éducateur spécialisé à JHS et qu’il a eu des rela-
tions sexuelles avec des garçons et des filles au 
pensionnat.  Il donne les noms de dix filles qu’il 
a agressées sexuellement et nomme trois autres 
garçons qui auraient agressé des filles.  Après 
ces nouvelles allégations, le ministère de l’Éduca-
tion et le ministère des Services sociaux mènent  
une enquête, dans le cadre de laquelle ils interro-
gent environ 35 élèves à partir du début de 1987.  
Les élèves interrogés fournissent les noms d’autres 
enfants qui, selon eux, ont été forcés d’avoir des 
relations sexuelles ou qui ont forcé d’autres enfants 
à en avoir.  En examinant les conclusions, l’un des 
membres de l’équipe d’enquête signale qu’il y avait 
[TRADUCTION] « une culture ambiante au pension-
nat qui exigeait des élèves qu’ils se soumettent à un 
rite de passage sexuel pour être acceptés par leurs 
pairs ».

Le rapport Berger ne traite pas en détail de cas 
individuels; il vise avant tout à déterminer la fré-
quence des agressions à l’école, et non à détermi-
ner si un pensionnaire donné a été agressé.  Voici ce 
qu’on y lit (à la p. 14) :

[TRADUCTION]  Je ne tire aucune conclusion ici en ce qui 
concerne les cas individuels.  Je me contente plutôt d’ex-
primer ma conclusion, qui décrit de façon générale l’état 
des choses à l’école Jericho Hill, selon laquelle à partir 
des années 50, et pendant une période d’environ 35 ans, 
des agressions sexuelles ont été commises par certains 
membres du personnel et par certains enfants plus âgés 
contre des enfants plus jeunes, et que certains de ces der-
niers (après être devenus des élèves plus anciens) ont 
agressé sexuellement des nouveaux arrivants.

L’historique de chaque cas peut être choquant.  Il n’y a 
pas lieu d’exposer ces cas en détail.  Mais ils indiquent 
que, même en 1987, les agressions sexuelles n’avaient 
peut-être pas entièrement cessé à l’école.  Une ancienne 
élève prétend avoir été agressée par une éducatrice spé-
cialisée de 1981 à 1990.  Une autre ancienne élève sou-
tient avoir été agressée sexuellement à de nombreuses 
reprises de 1980 à 1991.  Il reste à voir si ces allégations 
particulières seront prouvées, mais elles indiquent qu’on 
ne peut écarter la possibilité que des agressions sexuelles 
aient été commises même après 1987.
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In this report I do not go into detail about individual 
cases. . . .  I am not . . . engaged in determining the impact 
of abuse in any individual case, but rather setting out the 
whole picture.

The Berger report found that JHS’s response to 
allegations of abuse was often inadequate, noting, 
for example, that “[e]xcept in a few cases, Jericho 
Hill School failed to report the disclosures to the 
parents of the boys or the girls, failed to identify 
the student offenders and to remove them from the 
school, and failed to ensure that the students who 
had been abused received appropriate therapy” (p. 
9).  The report found that “[a]lthough it had respon-
sibility for the management of the school, the Min-
istry of Education had no policies and procedures 
laid down for running a residence for deaf children” 
(p. 15).  It also noted that in 1978, all students — 
boys and girls of all ages — were placed together 
in a single dormitory and observed that “[i]t is cer-
tainly arguable that these arrangements were not 
in keeping with reasonable standards of care at the 
time” (p. 16). 

The Berger report also emphasized the excep-
tional vulnerability of the children at the school.  
The report stated (at p. 7):

[T]he vulnerability of the children at Jericho Hill School 
was the product of their failure to acquire language 
early; this meant that they did not have values instilled 
in them in the same way as hearing children do; it often 
meant increased vulnerability to any staff at the school 
who may have been disposed to abuse the children; it 
meant that the institution was more susceptible to the 
development of a culture of abuse; and it meant that the 
children usually did not have the ability or the means 
to communicate with or complain effectively to par-
ents, teachers, physicians, police or social workers about 
sexual abuse.

The recommendations of the Berger report were 
that the province accept responsibility for the abuse 
that occurred at JHS; that the province establish 
a scheme to compensate those who had suffered 
abuse at the school; and that the compensation 
scheme should award compensation, for those 

Dans ce rapport, je n’aborde pas en détail les cas indivi-
duels [. . .]  Je ne cherche pas [. . .] à déterminer l’effet 
des agressions dans un cas individuel quelconque; j’es-
saie plutôt de brosser le tableau général de la situation.

Le rapport Berger conclut que la réponse de 
JHS aux allégations d’agression a souvent été ina-
déquate et souligne, par exemple, que [TRADUC-

TION] « [s]auf dans quelques cas, l’école Jericho 
Hill n’a pas rapporté les révélations aux parents des 
garçons ou des filles, n’a pas identifié les élèves qui 
avaient commis les agressions ni ne les a renvoyés 
de l’école et n’a pas veillé à ce que les victimes 
d’agression reçoivent une thérapie convenable » (p. 
9).  Il conclut que [TRADUCTION] « [m]ême s’il était 
responsable de la gestion de l’école, le ministère de 
l’Éducation n’avait établi ni politique ni procédure 
quant à la direction d’un pensionnat pour enfants 
sourds » (p. 15).  Le rapport souligne également 
qu’en 1978, les élèves — garçons et filles de tous 
âges — étaient tous logés dans le même dortoir, 
et fait remarquer  [TRADUCTION] « qu’on peut cer-
tainement penser que ces dispositions n’étaient pas 
conformes aux normes de diligence raisonnables à 
l’époque » (p. 16).

Le rapport Berger met aussi l’accent sur la vul-
nérabilité exceptionnelle des enfants à l’école (à la 
p. 7) :

[TRADUCTION] [L]a vulnérabilité des enfants à l’école 
Jericho Hill était due au fait qu’ils n’avaient pas pu 
acquérir tôt la connaissance du langage; cela signifiait 
qu’on n’avait pas pu leur inculquer des valeurs comme 
aux enfants ne souffrant pas de surdité; cela voulait sou-
vent dire qu’ils étaient plus vulnérables face aux mem-
bres du personnel de l’école enclins à agresser les enfants; 
cela signifiait que l’établissement était plus susceptible 
de voir se développer une culture propice aux agressions; 
et cela voulait dire que les enfants n’avaient habituel-
lement pas la capacité ou les moyens de faire part des 
agressions sexuelles aux parents, aux professeurs, aux 
médecins, à la police ou aux travailleurs sociaux ni de 
s’en plaindre efficacement auprès de ces derniers.

Le rapport Berger recommande que la pro-
vince accepte la responsabilité des agressions 
survenues à JHS, qu’elle établisse un régime d’in-
demnisation des victimes d’agression à l’école et 
que ce régime établisse trois niveaux d’indemni-
sation pour ceux dont la demande est acceptée, 
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claims accepted, in three tiers, with a minimum of 
$3,000 and a maximum of $60,000.  

The government responded to the Berger report 
by acknowledging responsibility for abuse that 
occurred at JHS.  In a ministerial statement made in 
June 1995, the Attorney General acknowledged the 
allegations of sexual abuse at the school, acknowl-
edged that “[t]he province was responsible for the 
care and well-being of these people when they were 
children”, and stated that “[t]o the extent that the 
province failed them, [it] must see that they are now 
compensated”.  The province also established the 
Jericho Individual Compensation Program (JICP), 
which is structured according to the recommenda-
tions of the Berger report.  The program is open to 
students and former students who allege abuse as 
a result of attending or having attended the school, 
and provides for awards according to the three-tier 
system.  As of March 31, 1998, the JICP had heard 
49 claims.  

The respondents commenced this action in Janu-
ary 1998.  The suit seeks compensatory and punitive 
damages on behalf of a class consisting of:

– all current and former JHS students who have 
suffered abuse or who failed to receive a proper 
education while students of the school;

– all family members of current or former JHS stu-
dents who suffered damage as a result of the 
abuse of a JHS student;

– all family members or others who were them-
selves abused by current or former JHS students 
as a result of the prior abuse of the JHS student.

The respondents asserted that the following issues 
are common to the class:

– whether the defendant breached the standard of 
care it owed to the plaintiffs between 1950 and 
1992;

l’indemnité minimale étant de 3 000 $ et l’indem-
nité maximale de 60 000 $. 

Le gouvernement répond au rapport Berger 
en reconnaissant sa responsabilité pour les agres-
sions qui se sont produites à JHS.  Dans une 
déclaration ministérielle, en juin 1995, le procureur 
général admet la véracité des allégations d’agres-
sions sexuelles à l’école, reconnaît que [TRADUC-

TION] « [l]a province était responsable de l’éducation 
et du bien-être de ces personnes lorsqu’elles étaient 
des enfants » et affirme que, « [d]ans la mesure où 
la province ne s’est pas acquittée de ses responsa-
bilités à leur égard, elle doit maintenant veiller à 
ce qu’elles soient indemnisées ».  La province crée 
aussi le Jericho Individual Compensation Program 
(JICP), structuré selon les recommandations du rap-
port Berger.  Ce programme d’indemnisation est 
destiné aux élèves actuels et anciens qui soutiennent 
avoir été agressés lorsqu’ils fréquentaient l’école, et 
il prévoit des indemnités suivant le régime à trois 
niveaux.  Au 31 mars 1998, 49 demandes avaient été 
soumises au JICP.

Les intimés intentent la présente action en janvier 
1998, sollicitant des dommages-intérêts compensa-
toires et exemplaires au nom d’un groupe composé 
de :

– tous les élèves actuels et anciens de JHS qui 
ont été victimes d’agression ou qui n’ont pas 
reçu une éducation convenable lorsqu’ils fré-
quentaient l’école;

– tous les membres des familles des élèves actuels 
ou anciens de JHS qui ont subi un préjudice en 
raison de l’agression commise contre un élève de 
JHS;

– tous les membres des familles des élèves actuels 
ou anciens de JHS et les tiers qui ont été agres-
sés par ces élèves parce que ceux-ci avaient 
eux-mêmes été victimes d’agression.

Les intimés affirment que les questions suivantes 
sont communes au groupe :

– La défenderesse a-t-elle contrevenu à la norme 
de diligence qu’elle devait respecter à l’égard des 
demandeurs entre 1950 et 1992?
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– whether the defendant made negligent, reckless 
and/or fraudulent misrepresentations regarding 
the school;

– whether the defendant’s conduct justified an 
award of punitive damages and, if so, what 
amount of punitive damages is appropriate.

(Initially the respondents also asserted that vicari-
ous liability constituted a common issue, but the 
respondents abandoned their vicarious liability argu-
ment early in the proceedings.)

The only issue on this appeal is whether the 
respondents have satisfied the class certification 
requirements set out in s. 4 of British Columbia’s 
Class Proceedings Act.

II. Judgments

In the Supreme Court of British Columbia, 
Kirkpatrick J. denied certification: (1998), 65 
B.C.L.R. (3d) 382.  First addressing s. 4(1)(a), 
Kirkpatrick J. found that the statement of claim did 
not disclose a cause of action based on misrepresen-
tation, emotional harm and mental suffering, breach 
of fiduciary duty owed to parents or other third par-
ties, or educational malpractice.  She found, how-
ever, that the statement of claim did disclose causes 
of action based on the claims of abuse of students, 
the claims of  “secondary” abuse committed by 
students against other students or third parties, 
and breach of fiduciary duty owed to the students.  
Kirkpatrick J. also found that respondents had stated 
an identifiable class, as required by s. 4(1)(b).

Kirkpatrick J. rejected the contention, however, 
that there were issues common to the class as 
required by s. 4(1)(c).  She addressed each of the 
asserted common issues in turn.  As to the neg-
ligence issues, she reasoned that the standard of 
care owed by the defendant would not have been 
constant over the 42-year period identified in the 
statement of claim and, while this problem could 
be partially addressed by subdividing the 42-year 
period and determining the standard of care for 

– La défenderesse a-t-elle fait des déclarations 
inexactes de façon négligente, insouciante et/ou 
frauduleuse relativement à l’école?

– La conduite de la défenderesse justifie-t-elle l’oc-
troi de dommages-intérêts exemplaires et, dans 
l’affirmative, de quel montant?

(Au début, les intimés disaient aussi que la respon-
sabilité du fait d’autrui était une question commune 
mais ont renoncé, tôt dans l’instance, à cet argu-
ment.)

La seule question en litige dans le présent pourvoi 
est de savoir si les intimés satisfont aux conditions 
de certification prescrites par l’art. 4 de la Class 
Proceedings Act de la Colombie-Britannique.

II. Les jugements

En Cour suprême de la Colombie-Britannique, 
le juge Kirkpatrick refuse la certification : (1998), 
65 B.C.L.R. (3d) 382.  Abordant en premier lieu 
l’al. 4(1)a), elle conclut que la déclaration ne 
révèle pas de cause d’action fondée sur des décla-
rations inexactes, un préjudice émotionnel et des 
souffrances morales, la violation d’une obligation 
de fiduciaire envers les parents ou les tiers, ou la 
faute professionnelle en éducation.  Elle estime 
toutefois que la déclaration révèle des causes d’ac-
tion fondées sur les allégations d’agression faites 
par les élèves, les allégations d’agressions « secon-
daires » commises par des élèves contre d’autres 
élèves ou contre des tiers ainsi que la violation de 
l’obligation de fiduciaire à l’égard des élèves.  Le 
juge Kirkpatrick conclut également que les intimés 
ont indiqué un groupe identifiable, comme l’exige 
l’al. 4(1)b).

Le juge Kirkpatrick rejette cependant l’argu-
ment selon lequel il y a des questions communes au 
groupe conformément à l’al. 4(1)c).  Elle examine 
chaque question commune alléguée.  Pour les ques-
tions de négligence, elle suit le raisonnement selon 
lequel la norme de diligence que devait respecter la 
défenderesse n’était pas toujours la même au cours 
de la période de 42 ans indiquée dans la déclara-
tion et que, même s’il est possible de régler en 
partie ce problème en divisant cette période et en 
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each subdivision, “[s]uch an approach would not 
resolve the anticipated problems of individuals who 
spanned one or more periods, or whose own indi-
vidual circumstances changed along with the stand-
ard of care during the times in question” (p. 402).  
Further, variations in the standard of care would 
“not necessarily relate only to when the claim is 
alleged to have arisen, but will likely depend also 
on who advances the claim, who is alleged to have 
perpetrated the wrong, and, perhaps, the nature of 
the abuse alleged” (p. 403).  

Kirkpatrick J. rejected the misrepresentation 
issues as common to the class for similar reasons, 
writing that these issues were “individualistic in 
the sense that each plaintiff must demonstrate that 
[he or she] relied upon the defendant’s alleged mis-
representation such that the representation had a 
real and substantial effect on the individual plain-
tiff’s decision to enrol and continue to enrol the 
student at the school” (p. 404).  

Finally, Kirkpatrick J. rejected the punitive dam-
ages issue as common to the class, reasoning that 
assessing punitive damages would require an indi-
vidualized showing on the part of each plaintiff and 
noting that “the conduct of the defendant in relation 
to individual plaintiffs may aggravate or mitigate 
the assessment of punitive damages, which would 
fail to be considered in the determination of entitle-
ment to punitive damages as a common issue” (p. 
406). Kirkpatrick J. noted that even if punitive dam-
ages were certified as a common issue, the amount 
of punitive damages could not be a common issue 
because traditionally “[p]unitive damages are . . . 
only awarded if compensatory damages are insuf-
ficient to deter or punish the defendant” (p. 406).  
The amount of punitive damages, therefore, could 
not be assessed until individual proceedings were 
completed.

déterminant la norme de diligence applicable 
à chaque division, [TRADUCTION] « [u]ne telle 
méthode ne résoudrait pas les problèmes à prévoir 
dans le cas de personnes touchées par plus d’une 
période ou dont la situation a changé en même 
temps que la norme de diligence pendant les pério-
des en question » (p. 402).  En outre, les variations 
de la norme de diligence n’ont [TRADUCTION] « pas 
nécessairement trait uniquement au moment où 
la demande aurait pris naissance, mais dépendent 
vraisemblablement de l’auteur de cette demande, 
de l’identité de la personne qui aurait commis le tort 
et, peut-être, de la nature de l’agression alléguée » 
(p. 403).

Le juge Kirkpatrick estime pour les mêmes 
motifs que les questions portant sur les déclara-
tions inexactes ne sont pas communes au groupe, 
car elles sont [TRADUCTION] « de nature indivi-
duelle en ce sens que chaque demandeur doit 
démontrer qu’il s’est fondé sur les déclarations 
inexactes qu’aurait faites la défenderesse et que 
ces déclarations ont eu un effet réel et important 
sur la décision d’inscrire et de continuer d’inscrire 
à l’école » (p. 404).

Enfin, le juge Kirkpatrick écarte comme ques-
tion commune la question des dommages-intérêts 
exemplaires pour la raison que leur évaluation 
exigerait la présentation d’une preuve indivi-
duelle de la part de chaque demandeur et que 
[TRADUCTION] « la conduite de la défenderesse à 
l’égard de chaque demandeur pourrait aggraver ou 
mitiger l’évaluation des dommages-intérêts exem-
plaires mais  ne serait pas examinée si on déter-
minait le droit à ces dommages-intérêts en tant 
que question commune » (p. 406).  Le juge Kirk-
patrick fait remarquer que même si le tribunal 
certifiait que les dommages-intérêts exemplaires 
constituent une question commune, on ne peut 
pas en dire autant de leur montant parce que 
traditionnellement on n’accorde [TRADUCTION] 
« des dommages-intérêts exemplaires que si les 
dommages-intérêts compensatoires ne suffisent 
pas pour dissuader ou punir le défendeur » (p. 
406).  On ne peut donc pas évaluer le montant des 
dommages-intérêts exemplaires avant la fin des 
instances individuelles.
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Kirkpatrick J. determined that there were no 
common issues as required by s. 4(1)(c) and, as 
there were no common issues, a class action could 
not be “the preferable procedure for the fair and effi-
cient resolution of the common issues”, as required 
by s. 4(1)(d).  She conceded, however, that the 
JICP is not an adequate alternative to judicial reso-
lution of the dispute.  She noted that the JICP limits 
awards to $60,000, does not compensate family 
members, and does not provide compensation for 
loss of income, opportunity, or future care.  Fur-
ther, the JICP prohibits applicants from being rep-
resented by counsel before the compensation panel.  
In Kirkpatrick J.’s view, however, the absence of 
common issues meant that individual litigation was 
nonetheless preferable to a class proceeding.

The Court of Appeal for British Columbia, per 
Mackenzie J.A., allowed the appeal, disagreeing 
with the chambers judge with respect to com-
monality and preferability: (1999), 72 B.C.L.R. 
(3d) 1.  In Mackenzie J.A.’s view, the chambers 
judge had erred in failing to recognize the “limited 
grounds” on which the respondents sought certifica-
tion.  While he conceded that there were relevant 
differences amongst the class members, Mackenzie 
J.A. reasoned that the “duty of the school to rea-
sonably protect its students from sexual abuse is 
clear and immutable throughout the period that the 
school was in operation” (p. 8).  He wrote (at pp. 
8-9):

It is true that the claims of class members may span 
a period of 42 years and that standards of operation 
and management of the school may have changed sev-
eral times over that lengthy period.  Nevertheless, . . . 
the duty of the school to reasonably protect its students 
from sexual abuse is clear and immutable throughout the 
period that the school was in operation. . . .

Claimants will not have to prove that the abuse was 
caused by a particular staff member or other student in 

Selon le juge Kirkpatrick, il n’y a aucune ques-
tion commune, contrairement à ce qu’exige l’al. 
4(1)c), de sorte que le recours collectif ne peut 
pas être [TRADUCTION] « la meilleure procédure 
pour le règlement juste et efficace des questions 
communes », comme le prévoit l’al. 4(1)d).  Elle 
admet cependant que le JICP ne constitue pas une 
solution de rechange adéquate au règlement judi-
ciaire du litige.  Elle note que le JICP limite les 
indemnités à 60 000 $, qu’il n’indemnise pas les 
membres des familles et qu’il ne prévoit aucune 
indemnisation pour la perte de revenus et de pos-
sibilités ni pour les soins à venir.  De plus, le JICP 
interdit aux demandeurs de se faire représenter 
par un avocat devant le comité d’indemnisation. 
Selon le juge Kirkpatrick, toutefois, l’absence de 
questions communes signifie que les litiges indi-
viduels sont malgré tout préférables au recours 
collectif.

La Cour d’appel de la Colombie-Britannique, 
par la voix du juge Mackenzie, accueille l’appel en 
exprimant son désaccord avec le juge en chambre 
quant à l’existence de questions communes et la 
meilleure procédure : (1999), 72 B.C.L.R. (3d) 1.  
Le juge Mackenzie pense que le juge en chambre 
a commis une erreur en ne reconnaissant pas les 
[TRADUCTION] « questions restreintes » pour les-
quelles les intimés demandaient la certification.  
Il admet qu’il existe des différences pertinentes 
entre les membres du groupe, mais estime que 
« l’obligation de l’école de prendre des mesures rai-
sonnables pour protéger ses élèves contre les agres-
sions sexuelles est claire et immuable pendant toute 
la période de fonctionnement de l’école » (p. 8).  Il 
dit (aux p. 8-9) :

[TRADUCTION]  Il est vrai que les demandes des mem-
bres du groupe peuvent couvrir une période de 42 ans 
et que les normes de fonctionnement et de gestion de 
l’école peuvent avoir changé plusieurs fois au cours de 
cette longue période.  Néanmoins, [. . .] l’obligation de 
l’école de prendre des mesures raisonnables pour pro-
téger ses élèves contre les agressions sexuelles est claire 
et immuable pendant toute la période de fonctionnement 
de l’école . . .

Les demandeurs n’auront pas à prouver que les agres-
sions ont été commises par un membre du personnel ou 
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the absence of a claim for vicarious liability.  In essence 
the claims will be based on systemic negligence, the 
failure to have in place management and operations 
procedures that would reasonably have prevented the 
abuse.

Mackenzie J.A. concluded that the standard-of-care 
issue — an aspect of both the negligence claim and 
the fiduciary duty claim — was common to all those 
who alleged that they had been sexually abused at 
JHS.  He also found that the preferability require-
ment had been satisfied, holding that the JICP was 
an inadequate alternative. 

The issue of punitive damages was also common 
to all those who alleged that they had themselves 
been abused at JHS, Mackenzie J.A. concluded.  
“Any award for punitive damages,” he wrote, 
“should reflect the overall culpability of the defend-
ant.  It does not have to be linked to the harm 
caused to any particular claimant and does not 
require individualized assessment.”  He continued: 
“[a] global award can be assessed for the success-
ful class members as a group, and allocated among 
them as the trial judge considers appropriate” (p. 
17).

Mackenzie J.A. rejected, however, the other 
common issues asserted by the respondents.  He 
rejected abuse claims of a non-sexual nature, 
finding that non-sexual abuse was not a central 
concern of the pleadings and that there was 
some uncertainty as to whether non-sexual 
abuse falls within the definition of assault.  He 
also  rejected “secondary” abuse claims — that is, 
abuse by a JHS student who had himself or her-
self been abused at the school.  On this issue he 
agreed with the chambers judge that questions 
of duty, foreseeability, and proximity rendered 
secondary-abuse claims prohibitively complicated 
and individualized.  Mackenzie J.A. also rejected 
the educational malpractice claims, finding no 
precedent suggesting that such claims could be 
prosecuted successfully and stating that “any 
attempt to litigate these issues in the same class pro-
ceedings as the sexual abuse claims would compli-
cate the proceedings immensely” (p. 15).  Finally 

un élève en particulier puisqu’il n’y a pas de demande 
fondée sur la responsabilité du fait d’autrui.  Les deman-
des reposeront essentiellement sur la négligence systé-
mique, soit l’absence de procédures de gestion et de 
fonctionnement qui auraient vraisemblablement empêché 
les agressions.

Le juge Mackenzie conclut que la question de la 
norme de diligence —  un aspect des demandes fon-
dées sur la négligence et sur l’obligation de fidu-
ciaire — est commune à tous ceux qui allèguent 
avoir été agressés sexuellement à JHS.  Il conclut  
également que la condition de la meilleure pro-
cédure est remplie, estimant que le JICP est une 
solution de rechange inadéquate.

Selon lui, la question des dommages-intérêts 
exemplaires est également commune à tous ceux qui 
allèguent avoir eux-mêmes été agressés à JHS : [TRA-

DUCTION] « L’octroi de dommages-intérêts exem-
plaires est fonction de la culpabilité globale de la 
défenderesse.  Il n’a pas à être lié au préjudice causé 
à un demandeur précis et ne requiert aucune évalua-
tion individuelle », et qu’« une indemnité globale 
peut être évaluée pour les membres qui ont gain de 
cause, en tant que groupe, et répartie entre eux de 
la manière que le juge de première instance estime 
appropriée » (p. 17).

Le juge Mackenzie rejette toutefois les autres 
questions communes invoquées par les intimés.  Il 
rejette les demandes fondées sur des sévices d’ordre 
non sexuel, concluant que ce type d’agression ne 
fait pas directement l’objet des actes de procédure 
et qu’il n’est pas certain qu’il est visé par la défini-
tion d’agression.  Il rejette également les demandes 
fondées sur les agressions « secondaires », soit les 
agressions commises par un élève de JHS qui 
avait lui-même été agressé à l’école.  Sur cette 
question, il partage l’opinion du juge en chambre 
selon laquelle les questions d’obligation, de prévisi-
bilité et de causalité rendent les demandes fondées 
sur les agressions secondaires trop compliquées 
et individualisées.  Le juge Mackenzie rejette 
aussi les demandes fondées sur les fautes pro-
fessionnelles en éducation, concluant à l’absence 
de précédent indiquant qu’elles peuvent aboutir et 
affirmant que [TRADUCTION] « toute tentative de 
trancher ces questions dans le cadre du recours 
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he rejected claims for family members’ emo-
tional harm and suffering — claims that relied in 
part on an allegation of negligent misrepresenta-
tion, reasoning that the claims were “amorphous” 
and in any event  “[i]ssues of reliance and cau-
sation linking representations to the harm alleged 
will undoubtedly vary from claimant to claimant” 
(p. 16).

Ultimately Mackenzie J.A. defined the class as 
follows (at p. 18):

Students at the Jericho Hill School between 1950 and 
1992 who reside in British Columbia and claim to have 
suffered injury, loss or damage as a result of misconduct 
of a sexual nature occurring at the school.

He certified the following questions as common 
issues (at p. 18):

1. Was the defendant negligent or in breach of fiduciary 
duty in failing to take reasonable measures in the 
operation or management of the school to protect stu-
dents from misconduct of a sexual nature by employ-
ees, agents or other students at the school?

2. If the answer to common issue no. 1 is “yes”, was the 
defendant guilty of conduct that justifies an award of 
punitive damages?

3. If the answer to common issue no. 2 is “yes”, what 
amount of punitive damages is awarded?

The appellant now challenges Mackenzie J.A.’s 
decision, contending that he erred in certifying even 
the narrower class. 

III. Legislation

Class Proceedings Act, R.S.B.C. 1996, c. 50

4 (1) The court must certify a proceeding as a class pro-
ceeding on an application under section 2 or 3 if all 
of the following requirements are met:

collectif concernant les agressions sexuelles com-
pliquerait l’instance énormément » (p. 15).  Enfin, 
il rejette les demandes liées au préjudice et aux 
souffrances morales des membres des familles, 
demandes fondées en partie sur l’allégation de négli-
gence tenant à des déclarations inexactes, en expli-
quant  que les demandes étaient [TRADUCTION]  
« inconsistantes » et que, de toute manière, [TRADUC-

TION] « [l]es questions de confiance et de causalité 
liant les déclarations au préjudice allégué varieront 
sans aucun doute d’un demandeur à l’autre » (p. 16).

En fin de compte, le juge Mackenzie définit le 
groupe de la façon suivante (à la p. 18) :

[TRADUCTION]  Les personnes qui ont fréquenté l’école 
Jericho Hill entre 1950 et 1992, qui résident en 
Colombie-Britannique et qui prétendent avoir subi un 
préjudice, une perte ou un dommage en raison d’une 
faute de nature sexuelle commise à l’école.

Il certifie que les questions suivantes sont des ques-
tions communes (à la p. 18) :

[TRADUCTION]

1. La défenderesse a-t-elle été négligente ou a-t-elle con-
trevenu à son obligation de fiduciaire en ne prenant 
pas des mesures raisonnables dans le fonctionnement 
ou la gestion de l’école pour protéger les élèves contre 
des fautes de nature sexuelle de la part d’employés, de 
mandataires ou d’autres élèves?

2. Si la réponse à la question commune no 1 est « oui », 
la défenderesse est-elle coupable d’une conduite justi-
fiant des dommages-intérêts exemplaires?

3. Si la réponse à la question commune no 2 est 
« oui », quel montant convient-il d’accorder à titre de 
dommages-intérêts exemplaires?

L’appelante conteste maintenant la décision du 
juge Mackenzie au motif qu’il a commis une erreur 
en certifiant même le groupe plus restreint. 

III. Les dispositions législatives

Class Proceedings Act, R.S.B.C. 1996, ch. 50

[TRADUCTION]

4 (1) Le tribunal saisi d’une demande visée à l’article 2 
ou 3 certifie qu’il s’agit d’un recours collectif si les 
conditions suivantes sont réunies :
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(a)  the pleadings disclose a cause of action;

(b)  there is an identifiable class of 2 or more per-
sons;

(c)  the claims of the class members raise common 
issues, whether or not those common issues 
predominate over issues affecting only indi-
vidual members;

(d)  a class proceeding would be the preferable 
procedure for the fair and efficient resolution 
of the common issues;

. . .

(2) In determining whether a class proceeding would 
be the preferable procedure for the fair and effi-
cient resolution of the common issues, the court 
must consider all relevant matters including the 
following:

(a)  whether questions of fact or law common to 
the members of the class predominate over any 
questions affecting only individual members;

(b)  whether a significant number of the members 
of the class have a valid interest in individ-
ually controlling the prosecution of separate 
actions;

(c)  whether the class proceeding would involve 
claims that are or have been the subject of any 
other proceedings;

(d)  whether other means of resolving the claims 
are less practical or less efficient;

(e)  whether the administration of the class pro-
ceeding would create greater difficulties than 
those likely to be experienced if relief were 
sought by other means.

7 The court must not refuse to certify a proceeding as 
a class proceeding merely because of one or more 
of the following:

(a) the relief claimed includes a claim for dam-
ages that would require individual assessment 
after determination of the common issues;

(b) the relief claimed relates to separate contracts 
involving different class members;

a) les actes de procédure révèlent une cause d’ac-
tion;

b) il existe un groupe identifiable de 2 personnes 
ou plus;

c) les demandes des membres du groupe 
soulèvent des questions communes, que ces 
questions communes prévalent ou non sur les 
questions touchant uniquement les membres 
pris individuellement;

d) le recours collectif est la meilleure procédure 
pour le règlement juste et efficace des ques-
tions communes;

. . .

(2) Pour déterminer si le recours collectif est la 
meilleure procédure pour le règlement juste et effi-
cace des questions communes, le tribunal doit exa-
miner toutes les questions pertinentes, notamment 
les questions suivantes :

a) si les questions de fait ou de droit communes 
aux membres du groupe prévalent sur les ques-
tions touchant uniquement les membres pris 
individuellement;

b) si un nombre important de membres du 
groupe ont valablement intérêt à mener indi-
viduellement la poursuite d’une action dis-
tincte;

c) si le recours collectif comporte des demandes 
faisant ou ayant fait l’objet d’autres instan-
ces;

d) si les autres moyens de résoudre les demandes 
sont moins pratiques ou moins efficaces;

e) si l’administration du recours collectif créerait 
des difficultés plus grandes que celles qui sur-
viendront vraisemblablement dans le cas où la 
réparation est sollicitée par d’autres moyens.

7 Le tribunal ne doit pas refuser de certifier qu’une 
instance est un recours collectif en se fondant sim-
plement sur l’un ou plusieurs des motifs suivants :

a) les mesures de redressement demandées 
comprennent une demande de dommages- 
intérêts qui exigerait, une fois les questions 
communes décidées, une évaluation indivi-
duelle;

b) les mesures de redressement demandées por-
tent sur des contrats distincts concernant dif-
férents membres du groupe;
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(c)  different remedies are sought for different 
class members;

(d) the number of class members or the identity of 
each class member is not known;

(e) the class includes a subclass whose members 
have claims that raise common issues not 
shared by all class members.

IV. Issues

Have the respondents satisfied the certification 
requirements set out in British Columbia’s Class 
Proceedings Act?

V. Analysis

The only issue in this case is whether the Court 
of Appeal erred in granting certification.  As the 
respondents do not cross-appeal from the decision 
of Mackenzie J.A., we need not consider whether 
certification could have been granted on a broader 
basis than was recognized by the Court of Appeal.  
The only question is whether, given the Court of 
Appeal’s redefinition of the class and common 
issues, the certification requirements were met.  
Those requirements are set out in s. 4 of the 
British Columbia Class Proceedings Act and are 
similar to the certification requirements set out in 
Ontario’s class action legislation, which I discuss 
at some length in Hollick.  These reasons discuss 
the specifics of the British Columbia certification 
requirements only insofar as they differ materially 
from those set out in s. 5 of the Ontario Class 
Proceedings Act, 1992, S.O. 1992, c. 6, and only to 
the extent that those differences bear directly on my 
analysis in this case.

Not all of the certification requirements are at 
issue on this appeal.  The appellant does not dispute 
that the respondents have met the requirements of 
s. 4(1)(a), (b), and (e) — that is, the appellant does 
not dispute that the pleadings disclose a cause of 
action, that the respondents have stated an identifi-
able class, and that the respondents would serve as 

c) des mesures correctives différentes sont 
demandées pour différents membres du 
groupe;

d) le nombre des membres du groupe ou l’iden-
tité de chaque membre est inconnu;

e) il existe au sein du groupe un sous-groupe 
dont les demandes soulèvent des questions 
communes que ne partagent pas tous les mem-
bres du groupe.

IV. La question en litige

Les intimés ont-ils satisfait aux conditions de 
certification prévues dans la Class Proceedings Act 
de la Colombie-Britannique?

V. Analyse

La seule question en litige en l’espèce est de 
savoir si la Cour d’appel a commis une erreur en 
accordant la certification.  Étant donné que les inti-
més n’interjettent pas d’appel incident contre la 
décision du juge Mackenzie, nous n’avons pas à 
déterminer si la Cour d’appel aurait pu accorder une 
certification sur un fondement plus large.  La seule 
question est de savoir si les conditions de certifica-
tion ont été respectées, compte tenu des nouvelles 
définitions du groupe et des questions communes 
que la Cour d’appel a établies.  Ces conditions, 
prescrites par l’art. 4 de la Class Proceedings Act 
de la Colombie-Britannique, sont semblables aux 
conditions de certification prévues par la loi onta-
rienne sur les recours collectifs, loi que j’analyse en 
profondeur dans Hollick.  Dans les présents motifs, 
j’aborde les particularités des conditions de certifi-
cation de la Colombie-Britannique seulement dans 
la mesure où elles diffèrent de façon importante de 
celles de l’art. 5 de la Loi de 1992 sur les recours 
collectifs de l’Ontario, L.O. 1992, ch. 6, et où ces 
différences ont un effet direct sur mon analyse en 
l’espèce.

Les conditions de certification ne sont pas toutes 
en litige dans le présent pourvoi.  L’appelante ne 
conteste pas le fait que les intimés respectent les 
conditions prescrites par les al. 4(1)a), b) et e) — 
c’est-à-dire qu’elle ne conteste pas que les actes 
de procédure révèlent une cause d’action, que les 
intimés ont établi un groupe identifiable et qu’ils 
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satisfactory representatives of the class. The issues 
in dispute are whether there are questions common 
to the class, as required by s. 4(1)(c), and whether a 
class proceeding would be the preferable procedure 
for the fair and efficient resolution of the common 
issues, as required by s. 4(1)(d).

In my view, both the commonality and prefer-
ability requirements are satisfied in this case.  With 
regard to commonality, I agree with Mackenzie J.A. 
that all class members share an interest in the ques-
tion of whether the appellant breached a duty of 
care.  On claims of negligence and breach of fidu-
ciary duty, no class member can prevail without 
showing duty and breach.  Resolving those issues, 
therefore, is “necessary to the resolution of each 
class member’s claim”: Western Canadian Shop-
ping Centres Inc. v. Dutton, [2001] 2 S.C.R. 534, 
2001 SCC 46, at para. 39.  Accordingly I would 
conclude that Mackenzie J.A. was correct to find 
that the issues of duty and breach are common to the 
class. 

The appellant concedes that none of the 
class members can prevail without showing 
that the appellant’s conduct fell below an accept-
able standard, but contends that the nature of 
the required showing is inescapably individualis-
tic and not amenable to resolution in general terms 
applicable to all class members.  The appellant 
does not dispute Mackenzie J.A.’s statement that 
the “duty of the school to reasonably protect its 
students from sexual abuse is clear and immuta-
ble throughout the period that the school was in 
operation” (p. 8).  However in the appellant’s view, 
“[t]he result of this litigation depends not on the 
definition of the standard of care, but rather the 
application of that standard to the facts found in 
respect of the circumstances of each claimant” 
(appellant’s factum, at para. 64 (emphasis in 
original)).  The appellant argues that in this case 
“[l]iability turns not on the breach of a standard of 
care in the abstract, but on whether the standard 

représenteraient le groupe de façon satisfaisante.  Il 
s’agit de savoir s’il y a des questions communes au 
groupe, comme l’exige l’al. 4(1)c), et si le recours 
collectif est la meilleure procédure pour le règle-
ment juste et efficace des questions communes, 
comme l’exige l’al. 4(1)d).

À mon avis, les conditions relatives aux ques-
tions communes et à la meilleure procédure sont 
respectées en l’espèce.  En ce qui concerne les 
questions communes, je suis d’accord avec le juge 
Mackenzie pour dire que tous les membres du 
groupe ont un intérêt commun dans la question 
de savoir si l’appelante a contrevenu à une obliga-
tion de diligence. Aucun membre du groupe ne 
peut obtenir gain de cause dans les demandes fon-
dées sur la négligence et la violation d’une obli-
gation de fiduciaire sans démontrer l’existence 
d’une obligation et d’une violation.  La résolution 
de ces questions est donc « nécessaire pour le 
règlement des demandes de chaque membre du 
groupe » : Western Canadian Shopping Centres 
Inc. c. Dutton, [2001] 2 R.C.S. 534, 2001 CSC 
46, par. 39.  En conséquence, j’estime que le juge 
Mackenzie a eu raison de conclure que les ques-
tions liées à l’obligation et à la violation sont com-
munes au groupe. 

L’appelante admet qu’aucun membre du groupe 
ne peut obtenir gain de cause sans démontrer que 
le comportement de l’appelante était en-deçà d’une 
norme acceptable, mais elle avance que la preuve 
requise est inévitablement de nature individuelle et 
que cette question n’est pas susceptible d’être réso-
lue d’une façon générale qui soit applicable à tous 
les membres du groupe.  L’appelante ne conteste 
pas l’affirmation du juge Mackenzie selon laquelle 
[TRADUCTION] « l’obligation de l’école de prendre 
des mesures raisonnables pour protéger ses élèves 
contre  les agressions sexuelles est claire et immua-
ble pendant toute la période de fonctionnement 
de l’école » (p. 8).  Toutefois, elle estime que 
[TRADUCTION] « [l]’issue du présent litige ne pas 
dépend de la définition de la norme de diligence, 
mais de l’application de cette norme aux faits 
établis relativement à la situation de chaque deman-
deur » (mémoire de l’appelante, par. 64 (souligné 
dans l’original)); elle prétend qu’en l’espèce, « [l]a 
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of care was breached with respect to the school’s 
supervision of the particular class member in a 
way that contributed materially to his/her abuse” 
(appellant’s factum, at para. 64).  The theory 
of the appellant is essentially that the Court of 
Appeal was able to find a common issue within 
the meaning of s. 4(1)(c) only by framing the 
commonality between the class members in overly 
general terms. 

There is clearly something to the appellant’s 
argument that a court should avoid framing commo-
nality between class members in overly broad terms.  
As I discussed in Western Canadian Shopping Cen-
tres, supra, at para. 39, the guiding question should 
be the practical one of “whether allowing the suit to 
proceed as a representative one will avoid duplica-
tion of fact-finding or legal analysis”.  It would not 
serve the ends of either fairness or efficiency to cer-
tify an action on the basis of issues that are common 
only when stated in the most general terms.  Inevi-
tably such an action would ultimately break down 
into individual proceedings.  That the suit had ini-
tially been certified as a class action could only 
make the proceeding less fair and less efficient. 

I cannot agree, however, that such are the cir-
cumstances here.  As Mackenzie J.A. noted, the 
respondents’ argument is based on an allegation of 
“systemic” negligence — “the failure to have in 
place management and operations procedures that 
would reasonably have prevented the abuse” (pp. 
8-9).  The respondents assert, for example, that JHS 
did not have policies in place to deal with abuse, and 
that JHS acted negligently by placing all residen-
tial students in one dormitory in 1978.  These are 
actions (or omissions) whose reasonability can be 
determined without reference to the circumstances 
of any individual class member.  It is true that the 
respondents’ election to limit their allegations to 
systemic negligence may make the individual com-
ponent of the proceedings more difficult; clearly it 
would be easier for any given complainant to show 
causation if the established breach were that JHS 

responsabilité ne repose pas sur la violation d’une 
norme de diligence abstraite, mais sur la question 
de savoir s’il y a eu violation de la norme de dili-
gence applicable à la surveillance par l’école d’un 
membre donné du groupe d’une manière qui a con-
tribué de façon importante à l’agression subie par 
le membre » (mémoire de l’appelante, par. 64). 
Essentiellement, la théorie de l’appelante est que 
la Cour d’appel n’a réussi à trouver une question 
commune au sens de l’al. 4(1)c) qu’en formulant 
les questions communes au groupe en termes trop 
généraux.

Il y a manifestement du vrai dans l’argument 
de l’appelante selon lequel les tribunaux doivent 
éviter de formuler les questions communes en des 
termes trop larges.  Comme je l’indique dans Wes-
tern Canadian Shopping Centres, précité, par. 39, 
la question directrice doit être la question pratique 
de « savoir si le fait d’autoriser le recours collectif 
permettra d’éviter la répétition de l’appréciation 
des faits ou de l’analyse juridique ».  Il ne serait ni 
juste ni efficace de certifier une action en fonction 
de questions qui ne sont communes que si on les 
énonce en termes très généraux.  Une telle action se 
diviserait inévitablement en instances individuelles.  
Le fait que la poursuite ait d’abord été certifiée en 
tant que recours collectif ne ferait que rendre l’ins-
tance moins juste et moins efficace.

Je ne peux toutefois pas convenir que tel est 
le cas en l’espèce.  Comme le juge Mackenzie le 
fait remarquer, l’argument des intimés repose sur 
une allégation de négligence [TRADUCTION] « sys-
témique, soit l’absence de procédures de gestion 
et de fonctionnement qui auraient vraisemblable-
ment empêché l’agression » (p. 8-9).  Les intimés 
affirment, par exemple, que JHS n’avait aucune 
politique portant sur l’agression et qu’elle a été 
négligente en logeant tous les pensionnaires dans 
le même dortoir en 1978.  Il s’agit d’actes (ou 
d’omissions) dont il est possible de déterminer le 
caractère raisonnable indépendamment de la situa-
tion individuelle des membres du groupe.  Il est vrai 
que le choix des intimés de restreindre leurs alléga-
tions à la négligence systémique peut compliquer 
la composante individuelle de l’instance; il serait 
manifestement plus facile pour un plaignant donné 
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had failed to address her own complaint of abuse 
(an individualized breach) than it would be if, for 
example, the established breach were that JHS had 
as a general matter failed to respond adequately to 
some complaints (a “systemic” breach).  As Mac-
kenzie J.A. wrote, however, the respondents “are 
entitled to restrict the grounds of negligence they 
wish to advance to make the case more amenable to 
class proceedings if they choose to do so” (p. 9).

In arguing that the necessary inquiry is ines-
capably individualistic, the appellant’s principal 
contention is that the relevant standard of care, 
if framed at the appropriate level of specificity, 
would have varied over time.  I am not persuaded 
that this should be an obstacle to the suit’s pro-
ceeding as a class action.  It is true that there has 
been a “dramatic . . . evolution” in law relating 
to sexual abuse between 1950 and 1992 and it is 
quite possible that the nature of a school’s obliga-
tions to its students has changed over time.  How-
ever, courts have often allowed class actions to 
proceed in similar circumstances: see, e.g., Ander-
son v. Wilson (1999), 44 O.R. (3d) 673 (C.A.) (cer-
tifying class action for medical malpractice even 
though the action “concern[ed] allegations of a 
general practice over a number of years falling 
below acceptable standards” (p. 683)); Chace v. 
Crane Canada Inc. (1996), 26 B.C.L.R. (3d) 339 
(S.C.) (certifying class action for negligent manu-
facture and sale over 11-year period on grounds 
that, if the defendant were “partially successful 
in its defence and ultimately found to have been 
negligent over part of the period only, that result 
c[ould] be accommodated in the answer to the 
general question” (p. 347)); Endean v. Canadian 
Red Cross Society (1997), 148 D.L.R. (4th) 158 
(B.C.S.C.) (certifying class action for negligence 
and spoliation over four-year period notwithstand-
ing defendant’s argument that “the standard of care 
would have been in flux throughout the material 
time” (p. 168)).  

de démontrer le lien de causalité s’il était établi que 
JHS n’avait pas répondu à sa propre plainte d’agres-
sion (une violation individualisée) qu’il le serait, 
par exemple, s’il était établi que, de façon générale, 
JHS ne répondait pas adéquatement à certaines 
plaintes (une violation « systémique »).  Comme le 
dit le juge Mackenzie, toutefois, les intimés [TRA-

DUCTION] « ont le droit de restreindre les motifs 
pour lesquels ils désirent invoquer la négligence 
afin de rendre l’affaire plus susceptible de faire l’ob-
jet d’un recours collectif si c’est ce qu’ils veulent 
faire » (p. 9).

Pour démontrer que l’examen nécessaire est 
inévitablement de nature individuelle, l’appelante 
affirme principalement que la norme de diligence 
pertinente, formulée au niveau voulu de spécificité, 
peut s’être modifiée au fil du temps.  Je ne suis 
pas convaincue que ce devrait être un obstacle au 
recours collectif.  Il est vrai qu’il y a eu une [TRA-

DUCTION] « évolution spectaculaire » du droit rela-
tif aux agressions sexuelles entre 1950 et 1992, et 
il est très possible que la nature des obligations 
d’une école envers ses élèves ait changé avec le 
temps.  Toutefois, les tribunaux ont souvent permis 
les recours collectifs dans des circonstances sem-
blables : voir, p. ex., Anderson c. Wilson (1999), 44 
O.R. (3d) 673 (C.A.) (recours collectif  certifié en 
matière de faute professionnelle médicale bien que 
l’action [TRADUCTION] « concern[e] des allégations 
visant une pratique générale contraire aux normes 
acceptables, suivie pendant plusieurs années » 
(p. 683)); Chace c. Crane Canada Inc. (1996), 26 
B.C.L.R. (3d) 339 (C.S.) (recours collectif certifié 
pour un cas de négligence dans la fabrication et la 
vente visant une période de 11 ans au motif que, si 
la défenderesse avait [TRADUCTION] « gain de cause 
en partie dans sa défense et qu’elle était en fin de 
compte jugée n’avoir été négligente que pendant 
une partie de la période, cette conclusion pourrait 
être intégrée dans la réponse à la question générale » 
(p. 347)); Endean c. Canadian Red Cross Society 
(1997), 148 D.L.R. (4th) 158 (C.S.C.-B.) (certi-
fication d’un recours collectif pour négligence et 
destruction de preuve sur une période de quatre ans, 
malgré l’argument de la défenderesse selon lequel 
[TRADUCTION] « la norme de diligence aurait fluctué 
au cours de la période pertinente » (p. 168)).
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That the standard of care may have varied over 
the relevant time period simply means that the 
court may find it necessary to provide a nuanced 
answer to the common question.  The structure 
of the Berger report, which explicitly divides the 
years between 1982 and 1991 into three discrete 
subperiods, suggests that such an approach would 
not be infeasible.  I further note that the Class 
Proceedings Act contemplates the possibility of 
subclasses and that the court may amend the certi-
fication order at any time: see s. 6(1) (permitting 
court to recognize subclasses under certain condi-
tions); s. 7(e) (stating that the court “must not refuse 
to certify a proceeding as a class proceeding merely 
because . . . the class includes a subclass whose 
members have claims that raise common issues not 
shared by all class members”); s. 8(3) (stating that 
“[t]he court, on the application of a party or class 
member, may at any time amend a certification 
order”); s. 10(1) (stating that “[w]ithout limiting 
section 8(3), at any time after a certification order 
is made . . . the court may amend the certification 
order”). In my view the Class Proceedings Act 
provides the court with ample flexibility to deal 
with limited differentiation amongst the class mem-
bers as and if such differentiation becomes evident.

As the Court of Appeal noted (at p. 9), it is in fact 
quite likely that there will be relevant differences 
between the class members:

Limiting the ground of liability to systemic negligence 
does not eliminate all differences among class members.  
As the Berger report noted, the duty owed may vary over 
time depending upon the state of knowledge of those in 
charge of the school, the reasonably informed educational 
standards and policies of the day, the measures imple-
mented to prevent abuse and other factors.  At the end of 
the case, liability could be imposed for abuse during cer-
tain periods of the school’s operation and not in others.  
It is conceivable that liability might be differentiated in 
other ways, for example abuse inflicted by staff but not by 
other students.

Le fait que la norme de diligence puisse avoir 
varié au cours de la période en cause signifie simple-
ment que le tribunal peut juger nécessaire de four-
nir une réponse nuancée à la question commune.  
La structure du rapport Berger, qui divise expressé-
ment les années comprises entre 1982 et 1991 en 
trois sous-périodes distinctes, indique qu’une telle 
démarche ne serait pas impossible.  Je souligne en 
outre que la Class Proceedings Act envisage la pos-
sibilité de sous-groupes et que le tribunal peut modi-
fier l’ordonnance de certification en tout temps : 
voir le par. 6(1) (le tribunal peut reconnaître des 
sous-groupes à certaines conditions); l’al. 7e) (le 
tribunal [TRADUCTION] « ne doit pas refuser de cer-
tifier qu’une instance est un recours collectif [. . .] 
simplement [parce qu’] il existe au sein du groupe 
un sous-groupe dont les demandes soulèvent des 
questions communes que ne partagent pas tous 
les membres du groupe »); le par. 8(3) ([TRA-

DUCTION] « [l]e tribunal peut, sur demande pré-
sentée par une partie ou un membre du groupe, 
modifier l’ordonnance de certification »);  le par. 
10(1) ([TRADUCTION] « [s]ans restreindre l’applica-
tion du paragraphe 8(3), le tribunal peut modifier 
l’ordonnance de certification en tout temps »).  À 
mon avis, la Class Proceedings Act confère au tri-
bunal toute la souplesse voulue pour traiter des dif-
férenciations réduites entre les membres du groupe 
dans la mesure où les différences se manifestent.

Comme la Cour d’appel le souligne (à la p. 9), il 
est en réalité très probable qu’il y ait des différences 
entre les membres du groupe :

[TRADUCTION]  Restreindre le motif de responsabi-
lité à la négligence systémique n’élimine pas toutes les 
différences entre les membres du groupe.  Comme le rap-
port Berger le fait remarquer, l’obligation peut varier au 
fil du temps selon le degré de connaissances des respon-
sables de l’école, les normes et politiques raisonnable-
ment éclairées de l’époque, les mesures de prévention de 
l’agression qui sont mises en œuvre ainsi que d’autres 
facteurs.  Il se peut qu’à la fin de l’affaire, la respon-
sabilité soit retenue à l’égard des agressions pour cer-
taines périodes de fonctionnement de l’école mais pas 
pour d’autres périodes.  Il est concevable que la respon-
sabilité fasse l’objet d’autres distinctions, par exemple 
qu’elle soit reconnue dans les cas d’agressions par des 
membres du personnel, et non dans les cas d’agressions 
par d’autres élèves.
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For the reasons stated above, however, I agree with 
Mackenzie J.A. that these differences are not insur-
mountable.  In any event I question the extent 
to which differences between the class members 
should be taken into account at this stage.  The 
British Columbia Class Proceedings Act explicitly 
states that the commonality requirement may be sat-
isfied “whether or not [the] common issues predomi-
nate over issues affecting only individual members”: 
s. 4(1)(c).  (This distinguishes the British Colum-
bia legislation from the corresponding Ontario leg-
islation, which is silent as to whether predominance 
should be a factor in the commonality inquiry.)  
While the  British Columbia Class Proceedings Act 
clearly contemplates that predominance will be a 
factor in the preferability inquiry (a point to which 
I will return below), it makes equally clear that 
predominance should not be a factor at the com-
monality stage.  In my view the question at the 
commonality stage is, at least under the British 
Columbia Class Proceedings Act, quite narrow. 

As noted above, Mackenzie J.A. certified as 
common not only the standard-of-care issue but 
also the punitive damages issues.  Here, too, I 
agree with his reasoning.  In this case resolving the 
primary common issue — whether JHS breached 
a duty of care or fiduciary duty to the complain-
ants — will require the court to assess the knowl-
edge and conduct of those in charge of JHS over 
a long period of time.  This is exactly the kind 
of fact-finding that will be necessary to determine 
whether punitive damages are justified: see, e.g., 
Endean, supra, at para. 48 (“An award of punitive 
damages is founded on the conduct of the defend-
ant, unrelated to its effect on the plaintiff.”).  
Clearly, the appropriateness and amount of puni-
tive damages will not always be amenable to deter-
mination as a common issue.  Here, however, the 
respondents have limited the possible grounds of 
liability to systemic negligence — that is, negli-
gence not specific to any one victim but rather to 
the class of victims as a group.  In my view the 
appropriateness and amount of punitive damages 
is, in this case, a question amenable to resolution 

Pour les motifs susmentionnés, toutefois, je suis 
d’accord avec le juge Mackenzie que ces différen-
ces ne sont pas insurmontables.  De toute manière, 
je me demande jusqu’à quel point il faut prendre 
en considération les différences entre les membres 
du groupe à ce stade-ci.  La Class Proceedings Act 
de la Colombie-Britannique dit expressément que 
la condition relative aux questions communes peut 
être respectée, [TRADUCTION] « que ces questions 
communes prévalent ou non sur les questions tou-
chant uniquement les membres pris individuelle-
ment » : al. 4(1)c).  (Cela différencie la loi de la 
Colombie-Britannique de la loi ontarienne corres-
pondante, qui n’indique pas si la prédominance des 
questions communes est un facteur.)  Bien que la 
Class Proceedings Act de la Colombie-Britannique 
prévoie clairement que la prédominance est un fac-
teur dans la question de la meilleure procédure (sur 
laquelle je reviens plus loin), elle indique tout aussi 
clairement que la prédominance n’est pas un facteur 
à l’étape de l’examen des questions communes.  À 
mon sens, la question est très limitée à cette étape, 
du moins en vertu de la Class Proceedings Act de la 
Colombie-Britannique.

Comme je le dis plus haut, le juge Mackenzie 
a certifié que, non seulement la question de 
la norme de diligence, mais aussi celle des 
dommages-intérêts exemplaires, étaient des ques-
tions communes.  Sur ce point aussi, je suis d’ac-
cord avec son raisonnement.  En l’espèce, la 
résolution de la question commune principale — 
à savoir si JHS a contrevenu à une obligation 
de diligence ou à une obligation de fiduciaire à 
l’égard des plaignants — obligera le tribunal à 
évaluer la connaissance et la conduite des res-
ponsables de JHS pendant une longue période. 
C’est exactement le genre de recherche des faits 
à laquelle le tribunal devra se livrer pour déter-
miner si des dommages-intérêts exemplaires sont 
justifiés : voir, p. ex., Endean, précité, par. 48 
([TRADUCTION] « L’octroi de dommages-intérêts 
exemplaires repose sur la conduite du défendeur, 
sans égard à son effet sur le demandeur ».).  Mani-
festement, les questions de l’octroi et du montant 
des dommages-intérêts exemplaires ne pourront 
pas être traitées dans tous les cas comme des 
questions communes.  En l’espèce, toutefois, les 
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as a common issue: see Chace, supra, at para. 30 
(certifying punitive damages as a common issue 
on the grounds that the plaintiffs’ negligence claim 
was “advance[d] . . . as a general proposition” 
rather than by reference to conduct specific to any 
one plaintiff).

The question remains whether a class action 
would be the preferable procedure.  Here I would 
begin by incorporating my discussion in Hollick 
as to the meaning of preferability: see Hollick, 
supra, at paras. 28-31.  While the legislative his-
tory of the British Columbia Class Proceedings 
Act is of course different from that of the corre-
sponding Ontario legislation, in my view the pref-
erability inquiry is, at least in general terms, the 
same under each statute.  The inquiry is directed 
at two questions: first, “whether or not the class 
proceeding [would be] a fair, efficient and man-
ageable method of advancing the claim”, and 
second, whether the class proceedings would be 
preferable “in the sense of preferable to other pro-
cedures” (Hollick, at para. 28).  I would note one 
difference, however, between the British Colum-
bia Class Proceedings Act and the corresponding 
Ontario legislation.  Like the British Columbia 
legislation, the Ontario legislation requires that 
a class action be “the preferable procedure” for 
the resolution of the common issues: see Ontario 
Class Proceedings Act, 1992, s. 5(1)(d); British 
Columbia Class Proceedings Act, s. 4(1)(d).  
Unlike the Ontario legislation, however, the Brit-
ish Columbia legislation provides express guid-
ance as to how a court should approach the 
preferability question, listing five factors that the 
court must consider: see s. 4(2).  I turn, now, to 
these factors.

intimés ont restreint les motifs possibles de res-
ponsabilité à la négligence systémique — soit la 
négligence ne se rapportant pas à une victime 
en particulier, mais aux victimes en tant que 
groupe.  J’estime que l’octroi et le montant des 
dommages-intérêts exemplaires sont en l’espèce 
des questions susceptibles d’être résolues en tant 
que questions communes : voir Chace, précité, par. 
30 (certifiant que les dommages-intérêts exem-
plaires sont une question commune au motif que 
l’allégation de  négligence a été avancée [TRADUC-

TION] « en tant que proposition générale » et ne 
vise pas spécifiquement la conduite d’un deman-
deur donné).

Il reste à déterminer si le recours collectif 
serait la meilleure procédure. En l’espèce, j’in-
tégrerais d’abord aux présents motifs l’analyse 
que je fais dans Hollick, précité, par. 28-31, de 
ce que signifie la meilleure procédure. Bien que 
l’historique législatif de la Class Proceedings Act 
de la Colombie-Britannique soit naturellement 
différent de celui de la loi ontarienne correspon-
dante, j’estime que l’examen relatif à la meilleure 
procédure est, du moins de façon générale, le 
même dans les deux lois.  L’examen porte sur 
deux questions : Premièrement,  [TRADUCTION] 
« le recours collectif est-il un moyen juste, effi-
cace et pratique de faire progresser l’instance? »  
Deuxièmement, le recours collectif est-il [TRA-

DUCTION] « préférable aux autres procédures? » 
(Hollick, précité, par. 28).  Je soulignerais tou-
tefois une différence entre la Class Proceedings 
Act de la Colombie-Britannique et la loi onta-
rienne correspondante.  Comme la loi de la 
Colombie-Britannique, la loi ontarienne exige que 
le recours collectif soit « le meilleur moyen » 
(ou « la meilleure procédure ») pour régler les 
questions communes : voir la Loi de 1992 sur les 
recours collectifs de l’Ontario, al. 5(1)d); Class 
Proceedings Act de la Colombie-Britannique, al. 
4(1)d). Contrairement à la loi ontarienne, cepen-
dant, la loi de la Colombie-Britannique fournit 
expressément des directives sur la manière dont le 
tribunal doit aborder la question de la meilleure 
procédure, énumérant cinq facteurs que le tribu-
nal doit prendre en considération : voir par. 4(2).  
J’examine maintenant ces facteurs.
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The first factor is “whether questions of fact or 
law common to the members of the class predom-
inate over any questions affecting only individual 
members”: s. 4(2)(a).  As I noted above, it seems 
likely that there will be relevant differences between 
class members here.  It should be remembered, 
however, that as the respondents have limited their 
claims to claims of “systemic” negligence, the cen-
tral issues in this suit will be the nature of the duty 
owed by JHS to the class members and whether that 
duty was breached.  Those issues are amenable to 
resolution in a class proceeding.  While the issues 
of injury and causation will have to be litigated 
in individual proceedings following resolution of 
the common issue (assuming the common issue is 
decided in favour of the class, or at least in favour 
of some segment of the class), in my view the indi-
vidual issues will be a relatively minor aspect of this 
case.  There is no dispute that abuse occurred at the 
school.  The essential question is whether the school 
should have prevented the abuse or responded to 
it differently.  I would conclude that the common 
issues predominate over those affecting only indi-
vidual class members.

The second factor is “whether a significant 
number of the members of the class have a valid 
interest in individually controlling the prosecution 
of separate actions”, and the third is “whether the 
class proceeding would involve claims that are or 
have been the subject of any other proceedings”: s. 
4(2)(b), (c).  On these factors I would note again 
that no class member will be able to prevail without 
making an individual showing of injury and causa-
tion.  Thus it cannot be said that allowing this suit 
to proceed as a class action will force complainants 
into a passive role.  Each class member will retain 
control over his or her individual action, and his or 
her ultimate recovery will be determined by the out-
come of the individual proceedings on injury and 
causation (assuming, again, that the common issue 
is resolved in favour of the class).  Further there is 
little evidence here to suggest that any significant 

Le premier facteur consiste à déterminer « si les 
questions de fait ou de droit communes aux mem-
bres du groupe prévalent sur les questions touchant 
uniquement les membres pris individuellement » :  
al. 4(2)a).  Comme je le note plus haut, il y aura 
vraisemblablement des différences entre les mem-
bres du groupe en l’espèce.  Il faut toutefois se rap-
peler qu’étant donné que les intimés ont restreint 
leurs demandes à la question de la négligence « sys-
témique », les questions fondamentales dans la pré-
sente poursuite seront la nature de l’obligation de 
JHS à l’égard des membres du groupe et la viola-
tion alléguée de cette obligation.  Ces questions sont 
susceptibles de résolution dans un recours collec-
tif.  Je suis d’avis que même si les questions du 
préjudice et du lien de causalité devront être jugées 
dans le cadre d’instances individuelles à la suite de 
la résolution de la question commune (à supposer 
que la question commune soit tranchée en faveur 
du groupe ou, du moins, en faveur d’une partie du 
groupe), les questions individuelles demeureront un 
aspect relativement mineur de la présente affaire.  Il 
n’est pas contesté que des agressions se sont produi-
tes à l’école.  La question essentielle est de savoir si 
l’école aurait dû prévenir les agressions ou y répon-
dre différemment.  Je suis d’avis que les questions 
communes prévalent sur les questions touchant uni-
quement les membres du groupe pris individuelle-
ment.

Le deuxième facteur consiste à déterminer « si 
un nombre important de membres du groupe ont 
valablement intérêt à mener individuellement la 
poursuite d’une action distincte », et le troisième, 
« si le recours collectif comporte des demandes 
faisant ou ayant fait l’objet d’autres instances » :  
al. 4(2)b), c).  Sur ces points, je souligne de nou-
veau qu’aucun membre du groupe ne pourra avoir 
gain de cause sans faire la preuve individuelle du 
préjudice et du lien de causalité.  On ne peut donc 
pas dire que le fait de permettre que la présente 
poursuite prenne la forme d’un recours collectif 
obligera les plaignants à se cantonner dans un rôle 
passif.  Chaque membre du groupe conservera le 
contrôle sur sa propre action, et l’indemnité éven-
tuellement touchée dépendra de l’issue de l’ins-
tance individuelle relativement au préjudice et au 
lien de causalité (à supposer aussi que la question 
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number of class members would prefer to proceed 
individually. 

I turn next to the fourth factor, which asks 
“whether other means of resolving the claims are 
less practical or less efficient”: s. 4(2)(d).  On this 
point I would agree with the Court of Appeal that 
individual actions would be less practical and less 
efficient than would be a class proceeding.  As Mac-
kenzie J.A. noted (at pp. 9-10), “[i]ssues related 
to policy and administration of the school, quali-
fication and training of staff, dormitory conditions 
and so on are likely to have common elements”.  
Further, “[t]he overall history and evolution of the 
school is likely to be important background for the 
claims generally and it would be needlessly expen-
sive to require proof in separate individual cases” 
(p. 10).  I would also agree with Mackenzie J.A. 
(and indeed with Kirkpatrick J.) that the JICP does 
not provide an adequate alternative to a class action.  
Amongst other limitations, the JICP program limits 
the recovery of any one complainant to $60,000, and 
it does not permit complainants to be represented by 
counsel before the panel.  The JICP simply cannot 
be said to be an adequate alternative to a class pro-
ceeding.

The final factor is “whether the administration 
of the class proceeding would create greater diffi-
culties than those likely to be experienced if relief 
were sought by other means”: s. 4(2)(e).  On this 
point it is necessary to emphasize the particular 
vulnerability of the plaintiffs in this case.  The 
individual class members are deaf or blind or both.  
Litigation is always a difficult process but I am 
convinced that it will be extraordinarily so for the 
class members here.  Allowing the suit to proceed  
as a class action may go some way toward mitigat-
ing the difficulties that will be faced by the class 
members.  I am in full agreement, therefore, with 
Mackenzie J.A.’s conclusion that “[t]he commu-
nications barriers faced by the students both at 

commune soit tranchée en faveur du groupe).  De 
plus, rien dans la preuve n’indique qu’un nombre 
important de membres du groupe préfèrent pour-
suivre individuellement.

Le quatrième facteur soulève la question de 
savoir « si les autres moyens de résoudre les 
demandes sont moins pratiques ou moins effica-
ces » : al. 4(2)d).  Sur ce point, je partage l’opinion 
de la Cour d’appel selon laquelle des actions indi-
viduelles seraient moins pratiques et moins effica-
ces que le recours collectif.  Le juge Mackenzie 
souligne d’abord que [TRADUCTION] « [l]es ques-
tions liées à la politique et à l’administration de 
l’école, à la qualification et à la formation du per-
sonnel, aux conditions du dortoir et autres auront 
vraisemblablement des éléments communs » (p. 
9-10), puis que « l’évolution et l’historique de 
l’école seront probablement un élément de fond 
important pour les demandes en général, et il serait 
inutilement coûteux d’exiger que la preuve en soit 
faite dans des affaires individuelles séparées » (p. 
10).  Je partage aussi l’opinion du juge Macken-
zie (et celle du juge Kirkpatrick sur ce point) 
selon laquelle le JICP ne constitue pas une solu-
tion de rechange adéquate au recours collectif.  
Entre autres restrictions, le JICP limite à 60 000 $ 
l’indemnité qu’un plaignant peut recevoir et il ne 
permet pas aux plaignants d’être représentés par 
un avocat devant le comité.  On ne peut tout sim-
plement pas dire que le JICP est une solution de 
rechange au recours collectif.

Le dernier facteur consiste à déterminer « si l’ad-
ministration du recours collectif créerait des dif-
ficultés plus grandes que celles qui surviendront 
vraisemblablement dans le cas où la réparation est 
sollicitée par d’autres moyens » : al. 4(2)e).  À 
ce sujet, il est nécessaire de souligner la vulnérabi-
lité particulière des demandeurs en l’espèce.  Les 
membres du groupe sont sourds, aveugles ou les 
deux. Le recours en justice est toujours un processus 
difficile, mais je suis convaincue qu’il sera 
extrêmement difficile pour les membres du groupe 
en l’espèce.  Permettre que la poursuite prenne 
la forme d’un recours collectif peut contribuer à 
mitiger les difficultés des membres du groupe.  Je 
suis donc entièrement d’accord avec la conclusion 
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the time of the assaults alleged and currently in 
the litigation process favour a common process to 
explain the significance of those barriers and to 
elicit relevant evidence.”  As he wrote, “[a] group 
action should assist in marshalling the expertise 
required to assist individual students in communi-
cating their testimony effectively” (p. 9). 

I conclude that the respondents have satisfied 
the certification requirements set out in s. 4 of the 
British Columbia Class Proceedings Act.

The appeal is dismissed.  The respondents shall 
have costs throughout.

Appeal dismissed with costs.

Solicitor for the appellant:  The Ministry of the 
Attorney General, Vancouver.

Solicitors for the respondents: Acheson & Com-
pany, Victoria;  McDonagh Sheane, Victoria.

du juge Mackenzie selon laquelle [TRADUCTION] 
« [l]es barrières à la communication auxquelles 
les élèves faisaient face au moment des présumées 
agressions et auxquelles ils font face actuellement 
dans le processus judiciaire favorisent une pro-
cédure commune pour expliquer l’importance de 
ces barrières et recueillir des preuves pertinentes ».  
Il ajoute : « [l]e recours collectif devrait contribuer 
à combiner l’expertise requise pour aider les élèves 
à communiquer leur témoignage de façon efficace » 
(p. 9).

Je conclus que les intimés ont satisfait aux con-
ditions de certification prévues à l’art. 4 de la Class 
Proceedings Act de la Colombie-Britannique.

Le pourvoi est rejeté.  Les dépens sont adjugés 
aux intimés dans toutes les cours.

Pourvoi rejeté avec dépens.

Procureur de l’appelante :  Le ministère du pro-
cureur général, Vancouver.

Procureurs des intimés :  Acheson & Company, 
Victoria;  McDonagh Sheane, Victoria.
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I. Introduction and Overview 

[1] The proposed representative plaintiff, Dione Setoguchi (Setoguchi), and members of the 

proposed national1 class, were users of or drivers for the online transportation services provided 

by the Defendants (collectively, Uber). This proposed class proceeding flows from a hacking, by 

                                                 
1  Amended Statement of Claim (ASofC), para 21, but apparently excluding Quebec - Transcript from the 

February 21, 2020 hearing, page 77, lines 9-10 (formula = TR21 – 77/9-10). 
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third parties or “unauthorized external actors” (Hackers2), of Uber’s storage of class members3 

personal information (PI)4 or personal data (PD) (collectively Personal Data (PD)), in 2016 

(2016 Hack). Setoguchi argues that Uber failed in its “contract, common law and statutory 

obligations to protect the personal [data] ... and [to] ensure it is not accessed by unauthorized 

parties”, seeking personal and punitive damages as a result. 

[2] The real issue in this case is whether, assuming otherwise provable causes of action 

liability (contract, negligence, breach of statute, etc.), and compliance with the requirements for 

certification under s. 5(1) and (2) of the Class Proceedings Act, SA 2003, c. C-16.5 (Act), there 

must be, and is, “some evidence” of or “some basis in fact”5 for any real resulting common harm, 

loss or damage6 from the alleged common law or statutory breaches. In relation to negligence, 

Counsel for Uber explained it this way (TR20-85/30-38), relating to the characterization by 

Counsel for Setoguchi that: 

 … breach of the standard of care equals liability without any consequent loss. 

[However]…  no common issues can be certified because if that element of 

consequent harm is not present, the tort cannot be made out for any individual, 

much less for the class as a whole. 

[3] Uber argues (TR21 – 1/35-7) that there must be proof of harm or loss for a successful 

action in negligence, see: Mustapha v. Culligan of Canada Ltd, 2008 SCC 27 at para 3; Sun-

Rype Products Ltd. v. Archer Daniels Midland Co., 2013 SCC 58, at para 75; and discussion at 

TR20 – 87/14-28. The same can be said for many other statutory claims: 2038724 Ontario Ltd. 

v. Quizno’s Canada Restaurant Corp., 2008, 89 OR (3d) 252 (OSCJ) (Quizno’s OSCJ) at para 

106. 

[4] Setoguchi asserts that in contract there is no requirement of proof of harm, loss, or 

resulting damages: Costigan v. Ruzicka, 1984 ABCA 234 at para. 17; Quizno’s OSCJ at para 

106 (where only nominal damages were sought), as affirmed, on this point, at 2038724 Ontario 

Ltd. v. Quizno’s Canada Restaurant Corp., 2009, 96 OR (3d) 252, (Quizno’s CA) at para 84; 

and Fanti v. Transamerica Life Canada, 2013 ONSC 2298 at para 126.  

                                                 
2  Setoguchi refers to them as “Cybercriminals” in para 16 of the ASofC. 
3  Setoguchi asserts that there are about 800-815 thousand class members in Canada (TR20 – 15/38 – 16/5 & 

56/1-11, from which Quebec would be excluded. She also pleads (para 16 of the ASofC) that this number is 57 

million worldwide. 
4  Which Uber breaks down into, in effect, public information, unprotected in law, and “private or 

confidential information”, which may be protected in law (TR20 – 4/22-23).  
5  As will be seen, “some basis in fact” is the principle that normally relates to and is necessary for each 

element under s. 5(1) of the Act required for certification, except for causes of action under s. 5(1)(a) which only 

need be pleaded. That is different from “evidence” which, in this case, is intended, in a generic sense, to determine 

whether there is really any substance to the action – or any loss or harm arising from any proven breaches. I will try 

to use “evidence” in this generic fashion in these Reasons.   
6  In almost every court action (regular or class action) there is usually very clear consequence of some action 

or inaction alleged - injury, harm, damage or loss, and the issue is most often only whether the defendant is liable, or 

contributorily liable, or not liable. Here, it seems very clear, on the little evidence provided, however, that there is, in 

fact, no injury, harm, damage or loss, yet the Plaintiff continues to so allege. 

 “Damage” here is not to be confused with monetary damages resulting from real harm or loss, as 

acknowledged by Counsel for Setoguchi (TR20-11/22-28). Moreover, it is actual harm or loss that is of concern 

here, not foreseeability of same in the future, as also acknowledged by Counsel for Setoguchi (TR20 - 49/30 – 34 & 

51/22 – 27). 
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[5] Uber says alternatively, absent evidence of actual loss or harm, this application for 

certification must be used as a “meaningful screening device”, and, with the Court exercising its 

“concomitant gate keeper function”, certification must be denied. In oral argument (TR20 – 

83/11 – 84/5, relying on Pro-Sys Consultants Let, v. Microsoft Corporation, 2013 SCC 57, 

[2013] 3 SCR 477, quoting from Hollick v. Toronto City, 2001 SCC 68, [2001] 3 SCR 158), 

Counsel for Uber related this to the facts of this case. 

[6] To elaborate on these issues and positions, Setoguchi acknowledges (Setoguchi Brief, 

para 4; see, similarly, para 55) that: 

... there is some uncertainty as to what exactly was accessed in the 2016 Hack, it 

is believed that the accessed information included at least names, email addresses, 

telephone numbers, encrypted passwords, user IDs, user ratings, some geolocation 

information and in the case of [Uber] drivers, driver’s licence information, driver 

ratings and payment statements.”7[Emphasis Added] 

[7] Uber responded, in detail (Uber Brief, paras 3 - 8) that the PD: 

... was primarily non-private personal information8 - names, phone numbers and 

email addresses ... that is otherwise readily revealed by many people in their day-

to-day participation in the world of electronic commerce. 

It has been over three years since that criminal incident9. There is no evidence of 

any confirmed case of fraud, identity theft10 or other economic loss to any 

Canadian as a result. 

... Ms. Setoguchi’s ... PI is certainly personal, but it is not private. [Emphasis in 

the original]. 

                                                 
7  There is, on this record, absolutely no evidence produced to date of release of these Reasons of compromise 

of credit card or other usable private or commercial information as alleged at para 13(d) of the ASofC. See also 

TR20-17/35-36 & 34/27-8, where Counsel for Setoguchi acknowledges that they (the Proposed Representative 

Plaintiff and her Counsel) don’t know what information has been taken and not destroyed (as promised by the 

Hackers). The Uber commissioned Mandiant Report of the analyzed information taken, although argued by 

Setoguchi to be weak, doesn’t disclose any release of social insurance numbers or credit card information (TR20 - 

18/7-8 &39/1-15). 
8  Uber provides a statutory definition of “personal information” (PI) as “information about an identifiable 

individual” (s. 2 of the Personal Information Protection and Electronic Documents Act, S.C. 2000, c.5 (PIPEDA); 

see also Canada (Information Commissioner) v. Royal Canadian Mounted Police, 2003 SCC 8, [2003] 1 SVR 66, 

at para 23, in reference to the Privacy Act, R.S.C. 1985, c. P-21, s.3). However, I find that what the evidence 

discloses is not about confidential information, as alleged at paras 105 - 8 of the Setoguchi Brief, relying on: Lysko 

v. Braley, [2006] OJ No 1137 at para. 17 (note that Ross J. in Spartek Systems Inc. v. Brown, 2014 ABQB 526 at 

para 179, asserts that Lysko at para 19 also stands for the proposition that “[where a party] seeks a monetary remedy 

for [breaches of confidence] … he must be able to show detriment or loss as a result of those breaches [and the] bald 

assertion that [breaches of confidence] severely damaged [his position], without any facts to show any loss or 

detriment, is not sufficient.” – much like I find in the case at Bar); Fraser Health Authority v. Hospital Employees’ 

Union, 2003 BCSC 807at para. 26; Lac Minerals Ltd v. International Corona Resources Ltd. [1989] 2 SCR 574 at 

para. 10; Rogers & Rogers Inc. v Pinehurst Woodworking Co., [2005] OJ No 5297 at para 82; and Alberta (IPC) v 

United Food and Commercial Workers, Local 401, 2013 SCC 62, para. 19. 
9  Now four years, with no evidence for any change in this status. 
10  Uber also asserts (Uber Brief, para 18) that “Ms. Setoguchi admitted that she is not aware of any instances 

where [PD] was used to commit identity theft of fraud”, or, indeed, any other illegal activity – TR20 – 10/1-5. 
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... Canadian Courts11 have questioned the utility of certifying cases in the absence 

of evident economic losses. Here ... the question of whether any Class Member 

has suffered a compensable (non-economic) loss is either ‘no’, or would require 

an individual consideration of each [class member’s] response to the 

breach.12Moreover, regulatory investigations and penalties13 against Uber have 

already advanced the goal of behavioural modification14. Under the ‘practical 

cost-benefit approach’ and consider[ing] the impact of a class proceeding on 

Class Members, the defendants, and the court’, there is no meaningful purpose in 

certifying this action, which involves such benign15 PI. 

The role of certification as a “meaningful screening device”, and the 

Court’s concomitant ‘gate keeper function’, is thus as important as ever in 

considering the utility of privacy breach class actions. 

[Emphasis added throughout, except where noted.] 

[8] Supporting reference is made by Uber to: Hollick v Toronto (City), 2001 SCC 68 at para 

30; Pro-Sys at paras 103-4; and Soldier v. Canada (Attorney General), 2009 MBCA 12, at para 

21. 

[9] Uber also referenced (TR20 – 81/31 – 82/32) Kaplan v. Casino Rama, 2019 ONSC 2025 

at para 62, relying on Broutzas v. Rougage Valley Health System, 2018 ONSC 6315 and 

Grossman v. Nissan Canada, 2019 ONSC 6180, to illustrate that there is no cause of action in 

negligence for the disclosure of non-private personal information: 

                                                 
11  No cases listed or citations provided, although later a list of cases that have dealt with the issue – Uber’s 

Schedule “B”, and related commentary. 
12  Uber notes that, in Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46, [2001] 2 SCR 543 

at para 45, the Court said “[d]enial of class status does not defeat the claim”, but “merely places the plaintiffs in the 

position of any litigant who comes before the court in his or her individual capacity”. 
13  Identified in para 11 of the Uber Brief relating to Alberta, the United States, the United Kingdom and the 

Netherlands. Counsel for Uber put forward, in oral argument (TR 20 – 64/16 – 20), the question of whether 

“behaviour modification” should trump a claim based on no real harm in this way: 

Should the court aggressively intervene and punish corporations for every data breach by a third 

party, even in circumstances where the information is not private and where there is no harm? Or 

should the court … leave this aggressive form of “behaviour modification” to the robust 

regulatory framework that’s in Canada and globally?”  [Emphasis added for the reasons seen 

below] 

14  See Uber’s oral arguments at TR21-47/19 -51/8 (including, noting that there are ongoing investigations), 

and, in particular TR21-48/2- 11.  

Additionally, I should note that I have highlighted (by italics) in these Reasons certain terms - namely 

“behavioral modification”, “judicial economy”, and “access to justice” – that are the raison d’etre for class 

proceedings and were focused on or emphasized in the arguments to which I will come, relating to conclusions on 

the law and merits later in these Reasons. 
15  I disagree with the Setoguchi argument (Setoguchi Brief paras 7 & 8, and TR20-34/17 -44/31) that the 

evidence as to what was disclosed is not benign, and I find that Setoguchi speculates that lack of complete 

information might indicate more than benign information was accessed, she intending such evidence to be only 

relevant to a common issues trial. However, Setoguchi has, at this stage, as a basis for certification, I believe, the 

onus to establish, at least at some minimal level of proof, and has not done so, that, the evidence of harm is not 

benign, beyond mere assertions and speculation, for the Court to find that a class action is a preferable procedure, 

with its embedded costs in the cost/benefits analysis that will follow. 
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The scope and content of the applicable duty and standard of care depends on the 

sensitivity of the personal information that has been collected. It is important to 

remember … that not all personal information is necessarily private or 

confidential: 

 Generally speaking, there is no privacy in information in the public  

domain, and there is no reasonable expectation in contact information,  

which is in the public domain, being a private matter. Contact information 

is publicly available and is routinely and readily disclosed to strangers to 

confirm one’s identification, age, or address. 

[10] In Kaplan, Belobaba J. found, at para 6 (see Counsel for Uber’s submissions at TR20 – 

86/14-33), that there was worry about the hack, but, in denying certification, he found that “there 

is no evidence that any of [the proposed representative plaintiffs] sustained any compensable 

financial loss or psychological harm as a result of the hacking episode…”. Here, Uber urges 

(TR21-33/7 - 10) that there is no chance of loss following the Hack because the “personal 

information would have been in the public domain anyway”. Moreover, I find here that not only 

is there no evidence of harm or loss, there is evidence that there is no harm or loss.  

[11] Further, at para 30 of Kaplan, Belobaba J. notes that “the defendants’ failure to prevent 

the cyber-attack is not a ‘misuse’ of confidential information within the meaning of the breach of 

confidence tort. So, it is doomed to fail.” 

[12] In Rogers v Rogers, [2005] OJ No 5287 at paras 82-3 (see also Uber’s arguments at 

TR21-10/3-22), Perell J. said that information is not confidential if it is public knowledge and is 

not secret. It would therefore seem logical, based on this proposition, to deny certification. 

However, Uber faces two additional issues, as alluded to above. 

[13] First (see Hollick in reference to Taub v. Manufacturers Life Insurance Co. (1998), 40 

OR (3d) 379 (Gen Div)), all that Setoguchi is required to do at the certification stage is to allege 

a complete cause or causes of action, including alleged harm or loss resulting, as she has done. 

That is, even without providing any actual evidence of harm or loss, as proof of the allegations is 

deemed (for this purpose) to be established to maintain a valid cause of action, and s. 5(1)(a) of 

the Class Proceedings Act, SA 2003, c.c – 16.5 (Act) is deemed satisfied as a pre-requisite for 

certification, as I held in Eaton v. HMS Financial Inc. 2008 ABQB 631 at para 27 (although 

evidence of harm was much clearer there than here). Thus, evidence to support the requirement 

of loss or harm, in the class proceedings context, is normally left for the common issues trial16. 

Nevertheless, and contrary to this promise, as Martin J. said, s. 5(1)(a) has as its purpose, “to 

winnow out actions which are clearly frivolous or manifestly unfounded”: Kristal Inc. v Nicholl 

& Akers, 2006 ABQB 168 at para 85. In essence I believe this is “gate keeping”, which I suggest 

can only be met by determining whether there is any evidence of harm or loss. Later, in Andriuk 

v. Merrill Lynch Canada Inc., 2013 ABQB 422 at para 68, she put this into perspective: 

The question is whether the pleadings disclose a supportable cause of action 

assuming the facts pleaded to be true.... A cause of action will be disclosed if the 

facts pleaded could possibly be considered to entitle the plaintiff to a legal 

                                                 
16  See, inter alia, Counsel for Setoguchi’s submission at TR20 - 60/39- 61/5, in the context of the ability of 

Setoguchi, as the proposed representative plaintiff, to represent the class, although I would have had no concerns of 

that if this case were to have been certified. 
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remedy; conversely, if it is plain and obvious that the facts are incompatible with 

an entitlement to a remedy, or insufficient for that purpose so that the plaintiff has 

no chance of success, then a cause of action will not be disclosed.... [Emphasis 

added.] 

Still later in Andriuk, after further analysis, Martin J. found (at para 108) that certification was 

not justified when lack of proper pleadings combined with other missing factors, such that “… 

the pleadings as a whole do not provide properly detailed statements of the material facts to form 

the proper basis for these claims”. [Emphasis added.] 

[14] Second, as opposed to finding evidence to support the cause of action, the test for “some 

basis in fact” for actual loss or harm is, I find, normally (outside the gate keeping function) only 

relevant under class proceedings law to the common issues under s. 5(1)(c). Thus, in the 

alternative, if there is to be any exercise of a “meaningful screening device” or any “gate keeper 

function” herein, the Court is forced to engage in the analysis of all the relevant requirements 

under s. 5(1) of the Act. 

[15] Of those factors, one is clearly established: an identifiable class of 2 or more persons – s. 

5(1)(b). Another is not really in serious issue: representative plaintiff, with a plan for proceeding 

and no conflicts – s. 5(1)(e). That leaves the issues of: the substance of the alleged causes of 

action (aside from the issue of harm or loss) – s. 5(1)(a); common issues, which although I 

believe they are generally conceded, I will have some comments thereon – s. 5(1)(c); and, 

perhaps most important, whether a class action would be the “preferable procedure for the fair 

and efficient resolution of the common issues”, under s. 5(1)(d), as modified by s. 5(2) of the 

Act. 

[16] I will come back to examine these elements, but first it is necessary to further clearly 

delineate the background facts. 

II. Background Facts 

[17] In October 2016 (the precise date of which is known to Uber – Setoguchi Brief, para 54), 

Uber was the subject of an attack by Hackers, who illegally accessed electronic PD, collected 

and stored in the “cloud” by Uber. Setoguchi alleges: 

- After accessing the PD, the Hackers made a ransom demand of Uber in 2016; 

- Uber was able to identify 2 Hackers (whom Setoguchi calls “cyber-criminals”); 

- Uber did not notify any of the class members, regulators (required under s. 10.1(3) of the 

PIPEDA17, “if it is reasonable in the circumstances to believe that the breach creates a real 

risk of significant harm to the individual” – similarly under s. 34.1(a) of and the Personal 

Information Protection Act, SA 2003, c P-6.5 (PIPA)), or police for over a year; instead 

paying the 2 Hackers $100,000, on the promised “guarantee” that they would destroy18 the 

PD, and; 

                                                 
17  Legislation that doesn’t apply to provinces that have their own privacy legislation, like Alberta with PIPA 

(TR21 – 75/16-24). 
18  Uber asserts (Uber Brief, para 9(g)) that the Hackers agreed they “would destroy and not disseminate” the 

PD. 
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- The class only learned of the Hack in November 2017 after it was discovered by third parties 

and exposed in the media19. 

[18] Setoguchi argues (Setoguchi Brief paras 4 – 6) that there are no assurances that the 

information was destroyed, that the word of the two criminals (identified at TR20-32/38-40) is 

not reliable, and that there is allegedly a third Hacker somewhere out there (TR20- 32/3-34/4; 

TR20 – 58/17-59/24). However, there is also no evidence that hacked PD was not destroyed 

indeed it is the contrary, as there has apparently been none discovered in 4 years. 

[19] Uber referenced a similar issue in Kaplan at para 13 (substantially repeated at para 21), 

where certification was denied: 

The suggestion that additional information may have been stolen and could still 

be posted online by the hacker or his associates in the months or years ahead is 

plausible but not persuasive. Given the passage of two-and-one half years [here it 

has been over 4], … it is more likely than not that the risks of any informational 

misuse from the … hacking episode are minimal to non-existent. And, if any 

additional information is posted and misused in the months ahead, causing 

compensable monetary loss or psychological harm, [it’s at that point in time that] 

a class action can be commenced. In other words, there is no need to be concerned 

at this time about possible future claims. 

See also, to the same result: Beck v. McDonald 848 F. 3d 262 (USCA Fourth Circuit) (Uber 

Authorities, Tab 17) at p. 12 - note also, from p. 13, that, in the US, mitigation and 

prophylactical (to ease fear of future harm20) expenses do not qualify as harm. 

[20] Similarly, here, to what was noted above in Kaplan, if the hacked data is somehow found 

in the future, and there is any real evidence of resulting harm or damage, that would be the basis 

for a new cause of action – one with more substance than the mere speculation on this record21, 

and would not be a claim caught by the provisions of the Limitations Act, RSA 2000, c. L - 12, 

based on the discoverability principle.  

[21] In her Reply Brief (paras 22-3), Setoguchi argues the claim here is for current, not future 

harm, and that, of the Uber privacy cases in Schedule “B”: 

… most cases involving data breaches have focused on the post-breach harm, and 

have largely ignored the permanent and irreparable loss of control over a 

                                                 
19  As to the absence of harm, I find it revealing that the class had no evidence at any time, and certainly, as 

specifically pleaded, not before the Hack was revealed a year later, that there might be concern. In this regard, 

Setoguchi pleads, at para 18 of the ASofC, that the Hack “… was exposed by the media over a year later, in or 

around November 21, 2017….. Had it not been for recent exposure of the Uber Hack, Class Members would to this 

day remain unaware that their [PI] had been compromised.” (Emphasis added.) Later, at para 24, she pleaded that 

“Prior to November 21, 2017 she was not aware of the Uber Hack or that the [PI] she provided Uber was in any way 

compromised.” That is an admitted pleading of no evidence of harm or loss.  
20  On this point, Counsel for Setoguchi asserts (TR21 – 57/13-26) that the first loss occurred in October 2016, 

not the future. However, properly stated, I would find that the breach was in October 2016, and there is no loss or 

harm established since then (no release of truly private information, and at worst, only PD), but only concern/fear 

(potential/hypothetical) “additional consequences” that flow from that breach, in the future. 
21 As Counsel for Uber argues (TR20- 64/2-4), as to consequential harm (TR 20 – 68/3-15), “the Court should 

not certify a class action based on mere speculation or a potential for future harm”, and claims (TR20 – 69/5-8, 

71/24-7, 71/39-72/4 & 77/5-7) that Counsel for Setoguchi is “asking [the Court] to look for ghosts where none exist 

and … this is not going to be uncovered at a common issues trial….”.l 
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collection of personal information. None of the cases cited by Uber have focused 

on the first instance of loss22 … Consequently, none of the cases have stated that 

such loss is not capable of being actionable. “[Emphasis added]. 

In reply oral argument, Setoguchi’s Counsel also noted (TR21 – 57/36-41) that the privacy cases 

referenced in Uber’s Schedule B were certification (or settlement) cases, not “merits 

determination by the courts”, at a common issues trial. 

[22] Ultimately there must be some evidence, and at any common issues trial, real proof of 

actual harm, whether of first instance loss or post-breach enhanced loss. Absent that proof at the 

common issues trial, this case cannot succeed. However, on this record, I find that there is no 

evidence of even the first loss, never mind post-breach or enhanced loss. This leaves only a 

common law presumption, based on adequate pleadings, for cause of action purposes in class 

proceedings that there has been some harm or loss23. In the face of no such evidence, and in the 

spirit of Hryniak v. Maudlin, 2014 SCC 7, I believe that it is time for the Court to take its gate 

keeping function seriously, and end this litigation as a class proceeding now, leaving Setoguchi 

or any other member of the class to pursue a personal action if they so wish. 

[23] Put another way, there appears to be no evidence of actual first instance or post-breach 

harm that would forecast some success in a class proceeding after the common issues trial. There 

is only speculation about a future possibility of loss or harm. Were this case to be certified at this 

stage, it would go to trial in the mere hope that evidence of loss or harm might at some point 

arise. Paradoxically, this is exactly the point made by Setoguchi (Setoguchi Brief, para 23), 

namely that:  

There is a fundamental difference between speculating one will suffer loss in the 

future [my point above], and stating one has already suffered loss [I find no such 

evidence in this case, only a common law presumption] as a result of the 

information being acquired by criminals. 

[24] To add to this, Uber asserts (Uber Brief, paras 14 - 16) that the PD “did not contain any 

useful information for hackers, or for purchasers of stolen data”. Specifically: 

The Plaintiff has not contested the evidence ... that the [PD] did not include 

payment credit card numbers24, bank account numbers, social security numbers, 

date of birth or similar government or tax identifiers.25 (Emphasis in the original) 

                                                 
22  Which “first loss” is the focus of Setoguchi, not more substantial claims of loss (TR20 – 27/38 – 28/6 & 

31/38 – 41). To this, Counsel for Uber responds (TR20 – 64/26 -39) that Setoguchi, having abandoned the tort of 

intrusion upon seclusion, advances a “new theory that [the Court] should just accept that the event equals harm and 

that should satisfy the requirement under a number of causes of action of harm”, but Uber asserts that “an event 

cannot equal harm” (TR20 – 55/19-20). [Emphasis added]. During the hearing, I tried to articulate (TR20 – 67/9-16 

& 67/33-68/1) two contrasting claims of what constitutes “first harm”. Later (TR 20 – 65/33-8), Counsel for Uber 

put it this way, namely that Setoguchi asserts that “if personal information, not even private information, is accessed 

that’s enough for certification”, but that here the “information access was personal, not private; the information did 

not contain sensitive information such as credit card numbers, bank account numbers, dates of birth, SINs, or 

passwords.” See also TR20 – 72/20-28. 
23  As Counsel for Setoguchi asserts in the ASofC (TR20 – 8-12 & 45/32-48/22). 
24  However, the ASofC (paras 13, 14, 22, 28(c) & 33) pleads that such PD does include same. 
25  Acknowledged by Setoguchi on the basis of Uber’s Mandiant Report, but speculating on other hypothesis 

and/or undisclosed information (TR20-187-11), without any evidence to support same. 
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... As to ... passwords that were included in the [PD], [the evidence is] that those 

passwords were very strongly encrypted and it would be ‘computationally 

infeasible” to access them in unencrypted form. The Plaintiff has not contradicted 

that evidence. 

[25] With this background, I will look at the resulting issue(s), summarize the decision to 

which I have come, and provide the analysis that has led to my conclusions.  

III. Issue(s) 

[26] Uber says the following about the only real issue in the proposed class proceeding (Uber 

Brief, para 13): “The predominating contested fact is whether or not [class members] have 

suffered any compensable harm resulting from the 2016 Data Incident. The Plaintiff says they 

have; Uber says they have not.”  

[27] However, beyond that, absent consideration of all the pre-requisites in s. 5 of the Act (to 

which I will return, at least somewhat, and in the alternative), for the reasons set out above, in 

my mind, there remains only issues about the establishment of proper causes of action and the 

determination of preferable procedure – with some findings made in the alternative.  

IV. Summary of Decision 

[28] I find that Setoguchi has not provided any evidence of class-wide harm, only pleadings of 

same. More specifically, on this record, I not only find no evidence of any actual harm or loss, 

but do find evidence of no actual harm or loss, in relation to the common law or statutory 

breaches, including what is called “significant harm” in PIPEDA, s. 10.1(7) and (8). 

[29] More specifically, I find that Setoguchi has provided no evidence, on this record, to show 

a breach of any truly confidential information, or either “first loss” (at the time of or directly 

related to or coincident with breach) or any of “additional loss”, “consequential loss”, “future 

loss”, “enhanced loss”, or any otherwise categorized significant consequential losses following 

the Hack and resulting alleged breach(es)26.This alone may not be sufficient to deny certification, 

because of what may have become (in retrospect) a flawed legal presumption of deemed fact by 

pleading, in the context of class actions. Nevertheless, I do find, in all the circumstances, that 

Setoguchi has not established that a class proceeding is a preferable procedure on this record.  

[30] The result is that certification is denied on the application before the court.    

V. Analysis – General 

[31] I will analyze some general issues that relate to this case, and then return to some of the 

certification criteria under the Act. 

A. Screening Process 

[32] At para 103 of Pro-Sys, Rothstein J. stated (quoted, in part, by Counsel for Uber at TR20 

– 83/18 – 34): 

                                                 
26  TR20 – 4/35 – 5/12 & 25-30 & 8/3-4. 
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... it has been well over a decade since Hollick was decided27, and it is worth 

reaffirming the importance of certification as a meaningful screening device. The 

standard for assessing evidence at certification does not give rise to “a 

determination of the merits of the proceeding” (CPA, s. 5(7)); nor does it involve 

such a superficial level of analysis into the sufficiency of the evidence that it 

would amount to nothing more than symbolic scrutiny. [Emphasis is added.] 

[33] Put in other words, it seems to me that, if the “screening process” is to be “meaningful”, 

without determining the full legal and substantive merits of the litigation, including whether all 

elements of the Act to establish certification have been met, there must be some evidence or basis 

in fact for loss or damage. The standard must be lower than the actual proof on a balance of 

probabilities necessary at a common-issues trial (TR20-17/1-3), but the Representative Plaintiff 

must demonstrate at least some meaningful substance to the case before certification should be 

granted. It surely cannot be merely that, in effect, one needs only to speculate at the certification 

stage, only “establish [loss or damage] at the common issues trial” (TR20-12/9-29; 20/22-28), 

undoubtedly seeking a settlement in the interval. This is the substance of why certification must 

and does fail in this case. 

[34] The best evidence on this record is that, at most, the only information taken by the 

Hackers was name, physical/mail address, and/or email, address or location (perhaps) (TR20 – 

74/35) and (mobile) phone number of the customer. There is no evidence of any of this data 

having been released beyond the Hackers in the four years since the Hack.  

[35] As Uber argues, in essence, and I find, in this era there is a need to weed out claims that 

run afoul of the “plain and obvious assessment” of Hunt v. Carey Canada Inc., [1990] 2 SCR 

959 at para 98028, where there is no real substantial (non de minimus) or meritorious basis for the 

claim, and especially, post-Hryniak29, where “the role of certification [is] a ‘meaningful 

screening device’ and the Court has a concomitant ‘gatekeeper function’...”. This function is 

important to stop the arguments of “full debate”30 of possibilities where there is no apparent 

substance. 

[36] On the contrary, Setoguchi’s thesis or theory (TR20 – 9/22-25; see also TR20-11/29-31 

and TR20 -12/35-8) seems to be that evidence of hackers having taken non-confidential 

information, without some evidence of actual compensable loss or harm, should nevertheless 

result in certification, on the basis of the presumption of merit to a cause of action that is 

                                                 
27  Now almost exactly 19 years. 
28  And not just because it is a novel issue (see discussion regarding Hunt and Agnew – Americano v Equifax 

Canada Co., 2019 ONSC 7110 (Equifax ON) at TR20/8/11 – 9/28) – it isn’t in this case, but because it is not a 

matter for which there is any real substance. 
29  Not cited by Uber, but cited by Setoguchi (at the Setoguchi Brief, para. 174 for the positive access to 

justice, not on this point). However, Uber cites Bennett v. Hydro One Inc., 2017 ONSC 7065, where Perell J. 

astutely says this (at para 119): 

And in light of … Hryniak v. Mauldin… one should now add to the preferable procedure factors 

the factor of the relationship between access to justice and proportionality in civil procedures … 

[which] fits nicely with the focus on judicial economy…. 

See also Berg v, Canadian Hockey League, 2017 ONSC 2608, at paras 187 -8, where Perell J says 

essentially the same thing. That is exactly what I am trying to say is lacking in this case. I shall return to 

this under the preferability analysis below. 

30  See submissions of Counsel for Setoguchi at TR20 – 15/19 -26. 
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properly pleaded. If that were to be a view that is maintained by the courts, it would lead to 

certification in almost any case, no matter the importance of it – the message would be that you 

do not need to search for evidence of harm or loss, but merely need hire a “good pleader” to 

cover all of the pleadings required to this end, regardless of the substance.  

[37] My answer is that I believe that there must be some evidence or basis in fact in support of 

real (not de minimus) compensable harm or loss, leading to a claim that is at least arguable, and 

that certification should indeed must not be allowed without it. Otherwise, a class proceeding 

could be a mere “fishing trip” based on speculation, without any evidence of fish being present. 

[38] Counsel for Setoguchi acknowledges (TR 20-12/38-13/10), the Courts don’t compensate 

for fear31. At its best this is only about a case of fear of possible unknown future harm, and 

nothing more.  

B. Merits Test 

[39] My finding might seem to some to suggest that I am getting into a merits test32 

(prohibited by Hollick at para 16) and speculating that the action, if certified, would not be 

successful, but it is not that simple. It is not just that the proposed class proceeding would be 

unsuccessful, absent some prospect of actual resulting harm for any breach where liability is 

found, but rather that, even if the class proceeding were successful for baseline or nominal 

damages only, the reward would be de minimus and in fact, negative in the context of judicial 

economy and to access to justice: Kumar v. Mutual Life Assurance Co., [2003] OJ No 60 (CA), 

at para 54.  

[40] Hollick at para. 22, requires a proposed representative plaintiff to “come forward with 

sufficient evidence to support certification” (emphasis added). Later, at paras 25-26, McLachlin 

C.J., for the Court, referenced Taub, as follows: 

In Taub ... the representative sought to bring a class action on behalf of the 

residents in her apartment building, alleging that mould in the building was 

exposing the residents to health risks. The representative provided no evidence, 

however, suggesting that the mould had been found anywhere but in her own 

apartment. The Court wrote (at pp. 380-81) that “the [Act] requires the 

representative plaintiff to provide a certain minimum evidentia[ry] basis for a 

certification order” [emphasis added in Hollick]. While the [Act] does not require 

a preliminary merits showing, “the judge must be satisfied of certain basi[c] facts 

required by s. 5 of the [Act] as the basis for a certification order.” 

I agree that the representative ... must show some basis in fact to support the 

certification order.... In my view, the class representative must show some basis in 

fact for each of the certification requirements set out in s. 5 of the Act, other than 

the requirement that the pleadings disclose a cause of action. That latter 

requirement is of course governed by the rule that a pleading should not be struck 

for failure to disclose a cause of action unless it is “plain and obvious” that no 

claim exists.... (Underlining emphasis added in these Reasons.) 

Here, I find that the record shows that it is plain and obvious that no real claim exists. 

                                                 
31  See Beck (supra) in the US. 
32  See submissions of Setoguchi’s Counsel at TR20-19/7-10 & 34-36; TR20 45/36 – 46/4. 
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[41] From this we can see that there is a real issue as to the applicability of “some basis in 

fact” or “some evidence” (as above, “a certain minimum evidentiary basis”), and when each 

arises in certification proceedings. 

[42] This conflict between some evidence and some basis in fact was analyzed further by 

Rothstein J. in Pro-Sys, at para 100 as follows: 

The Hollick standard of proof asks not whether there is some basis in fact for the 

claim itself, but rather whether there is some basis in fact which establishes each 

of the individual certification requirements. McLachlin C.J. did, however note in 

Hollick that evidence has a role to play in the certification process. She observed 

that ... [it is] clearly contemplate[d] that the class representative will have to 

establish an evidentiary basis for certification (para. 25). (Emphasis added.)  

[43] Thus, Pro-Sys also supports the Hollick principle (para 25) that the Act “requires the 

representative plaintiff to provide a certain minimum evidentia[ry] basis for a certification order” 

(emphasis in the original). Accordingly, there are two requirements: evidence and some basis in 

fact – the latter tending to be at a more minimum level of proof, because, while, “the 

representative of the asserted class must show some basis [some evidence] in fact to support the 

certification order”, it is something less than an “assessment of the merits of the claims” which is 

prohibited at certification. However, as noted above, apparently following the traditional law of 

what is required to maintain a pleading from being struck as showing no cause of action, Hollick 

at para 25 adds as: “some basis in fact for each of the certification requirements set out in s. 5 of 

the Act, other than the requirement that the pleadings disclose a cause of action”. [Emphasis 

added.]. Does this mean that absolutely no evidence of loss or harm is required? It seems that 

Setoguchi’s Counsel believes so, on the basis of the current law. That concept, I believe, is too 

open and the subject of potential abuse, in the absence of some gate keeping function, especially 

in the context of certification of a class action. One should not be able to obtain certification only 

on speculation as to possible evidence of harm or loss and a carefully worded pleading. If that is 

not the principle that can now be carried forward based on this case, perhaps it will be in future 

cases. 

[44] Additionally, at para 104 of Pro-Sys, Rothstein J. stated (quoted, in part by Counsel for 

Uber at TR20 – 83/18 – 34): 

In any event, in my respectful opinion, there is limited utility in attempting to 

define “some basis in fact” in the abstract33. Each case must be decided on its own 

facts. There must be sufficient facts to satisfy the applications judge that the 

conditions for certification have been met to a degree that should allow the matter 

to proceed on a class basis without foundering at the merits stage....  (Emphasis 

added.) 

[45]  Here, Setoguchi has, I find, only shown that the PD includes name, address (street and/or 

email?) and mobile phone number – information that is no more private (subject to changes in 

technology) than was included in typical telephone directories of the past. Thus, I find that she 

has provided no evidence of actual harm or loss, even assuming liability for any common law or 

statutory breach is found. 

                                                 
33  At TR20 – 85/1-0 – 18, Counsel for Uber argued that “… harm needs to be defined. You can’t have harm 

in the abstract”. 
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[46] While perhaps limited to matters beyond “cause(s) of action”, Pro-Sys has kept the 

rationale of “some evidence” and “some basis in fact” in Hollick alive as a meaningful screening 

device: paras. 100 and 102. In the latter para (case references omitted) Rothstein J. explained 

what some evidence or some basis in fact means: 

The Hollick standard has never been judicially interpreted to require evidence on 

a balance of probabilities.... The “some basis in fact” standard does not require 

that the court resolve conflicting facts and evidence at the certification stage. 

Rather, it reflects the fact that at the certification stage “the court is ill-equipped to 

resolve conflicts in the evidence or to engage in the finely calibrated assessments 

of evidentiary weight.... The certification stage ... focuses on the form of the 

action in order to determine whether the action can appropriately go forward as a 

class proceeding....”. 

[47] As to cases such as this, where liability, considered alone, may otherwise be a matter to 

go forward to certification, the failure to provide some evidence – or basis in fact – for an actual 

loss to be established on a class-wide basis, may result in a denial of certification, as it did in 

Hollick, as interpreted by Rothstein J., in Pro-Sys, at para 139. See a restatement of the current 

law on this issue by Hall J., in Walter v. Western Hockey League, 2017 ABQB 382 at paras 12 

and 13. 

[48] Uber makes other lengthy submissions relevant to merits determination (Uber Brief, 

paras 22 – 27 – footnotes in this section, as modified, are substantially from the Defendants 

Brief): 

In Microsoft [Pro-Sys] ... the Supreme Court of Canada emphasized that 

certification must still be a “meaningful screening device”, and that “some basis 

in fact” (i.e., some evidence from the Plaintiff) is required to show the 

certification criteria are met.... [Quoting paras 103-4 of Pro-Sys (above)]  

This is consistent with the fact that “[d]enial of class status… does not defeat the claim”, but 

“merely places the plaintiffs in the position of any litigant who comes before the court in [an] 

individual capacity”.34 Further, “converting an ordinary piece of commercial litigation into a 

class proceeding may be seen by some observers simply as an in terrorem strategy to try to force 

a settlement”.35 

                                                 
34  Dutton at para 45. 
35  Kerr v. Danier Leather Inc., 2007 SCC 44, [2007] 2 SCR 44 at para 68. While Uber did not reference it, I 

note that Neufeld J. expresses a not dissimilar concern at para 9 of Stevens v. Ithaca Energy Inc., 2019 ABQB 474, 

although the impact on Uber here may not have the same potential. Was the situation different than in Pape and 

Cook discussed infra? There are undoubtedly other cases. It is cases such as these where there is little or no real loss 

or harm that are prosecuted with settlements that compensate Counsel for all or most of their time through 

contingency agreements, but leave very little for class members that give class action litigation (which has great 

merit where there is real loss or damage) such a bad public reputation. While I do not give credit to this view as 

being the intention of Counsel in this case, the lack of real evidence of harm or loss might make some wonder? 

Nevertheless, and in any event, when such matters have to be decided by the certification justice as here, it is time to 

take a stand to protect the benefit of class action litigation in and for truly meritorious cases. 
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It is therefore important that plaintiffs come forward with sufficient evidence to 

justify invoking the scale and complexity of the class action procedure. 

Otherwise, “the certification criteria would be argued in the air”.36 

In this respect, the “party seeking certification of a class action bears the burden 

of showing some basis in fact”, and a “defendant can lead evidence ‘to rebut the 

inference of some basis in fact raised by the plaintiff’s evidence’”.37 The class 

representative is required to “present sufficient evidence to support certification 

and… allow the opposing party to respond with its own evidence”.38 

Even if such evidence relates to the merits, it will be admissible so long as it also 

bears on the requirements for certification.39 Moreover, the Court is not prevented 

from weighing the Plaintiff’s evidence, or relying on the evidence of Uber, 

provided they do not directly conflict. In Dine v Biomet Inc, the Ontario Superior 

Court held: 

The Supreme Court seems to draw a distinction between three 

situations: [1] weighing the plaintiff’s evidence in its own right; 

[2] weighing the plaintiff’s evidence while considering evidence 

brought by the defence to fill gaps in the record on matters not 

directly addressed by the plaintiff, and relying on this defence 

evidence to find the plaintiff failed to establish “some basis in 

fact”; and [3] weighing the plaintiff’s evidence against directly 

contradictory evidence from the defence. 

… [T]he first two assessments are appropriate….40 

In sum, as stated by the Supreme Court in Sun-Rype ..., the Court should not 

“lower the evidentiary standard necessary to satisfy the criteria at the certification 

stage from some basis in fact to mere speculation”.41 

[Emphasis added throughout, except where otherwise noted]. 

                                                 
36  McCracken v. Canadian National Railway Co., 2012 ONCA 445, 111 OR (3d) 745 at para 77, relying on 

Hollick. 
37  AIC Limited v Fletcher, 2013 SCC 69, [2013] 3 SCR 949 at paras 48-9. Also, at para 43 of AIC the Court 

referred to Chadha v. Bayer Inc., (2003), 63 O.R. (3d) 22 (C.A.). leave to appeal refused, [2003] 2 S.C.R. vi, and 

stated: “That decision makes clear that at the certification stage, the court cannot engage in any detailed weighing of 

the evidence but should confine itself to whether there is some basis in the evidence to support the certification .... In 

Chadha, the court denied certification on the basis that there was no evidence that the loss component of liability 

could be proved on a class-wide basis”. (Emphasis added) 
38  Sun-Rype Products Ltd. v. Archer Daniels Midland Co., 2013 SCC 58, [2013] 3 SCR 54 at para 68. 
39  Kumar at 35-39 (where the Court said (at para 35): ”[t]hus, the ‘question at the certification stage is not 

whether the claim is likely to succeed, but whether the suit is appropriately prosecuted as a class action’.”); Brown 

v. Canadian Imperial Bank of Commerce, 2014 ONCA 677, 2014 CarswellOnt 13747 at para 57-8; and Fehr v. 

Sun Life Assurance Co. of Canada, 2018 ONCA 718, [2018] OJ No 4513 at 41. 
40  Dine v. Biomet Inc., 2015 ONSC 7050, 2015 CarswellOnt 19419, leave to appeal refused, 2016 ONSC 

4039 at 35-36 (Div. Ct) (Emphasis added in Uber Brief). 
41  Sun-Rype at 70. See also Hollick at para 23. 
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C.  Privacy Class Actions 

[49] Counsel for Setoguchi argued (TR 20 4/25 - 33) that “the courts have struggled with the 

development of privacy cases and the decisions have lagged behind technological development”. 

That may be true, but this is not the case in which to engage in a definitive analysis of the matter. 

To the extent that “the courts have struggled”, no matter the reason, to protect the security of 

truly private confidential information, I believe that the real issue is the ability to separate 

“token”, or “nominal”, or “baseline” cases where there is no evidence of real harm or loss, from 

cases where there is actual harm or loss. I consider this case to be, at best, an example of the 

former. 

[50] As noted above, Uber’s Brief includes a section (paras 28 – 32) on “Privacy Class 

Actions in Canada”, and attaches a Schedule “B”, identifying different categories of privacy 

class actions, including 11 cases of Data Breaches by External Actors.42 Of these (leaving aside 

settlements43), only two have been certified. One of these is/was under appeal at the time of 

argument herein. Uber asserts that a review of the cases in Schedule “B”, “reveals that in privacy 

class actions, the specific context is paramount to the decision whether to certify”, noting that 

“no Canadian Court has ever certified a data breach class action that concerned the disclosure of 

the same or similar type of benign or public information at issue in this case, ie. name, email 

address and phone number”.  

[51] Uber categorizes these as a fourth category of “data breach” cases within the broader 

rubric of “privacy breach cases”, namely as Data Breaches by External Actors: Jones v. Tsige, 

                                                 
42  Now 12, with the release of Equifax ON. 
43  Certification by way of settlement (e.g. the 2016 Edmonton settlement in Pape v. Medi-Centres Canada - 

Action No. 1403-01347, referenced at item 8 of Schedule B to Uber’s Brief, and discussed at TR20 – 10/16-11/14), 

doesn’t establish precedents for contested certification; even where there is no real loss or harm: see Lozanski v. The 

Home Depot, Inc., 2016 ONSC 5447 at paras 46-51. 

In the Pape case, similar to this one in the context of the complete absence of both some evidence or some basis in 

fact of harm, there was a missing laptop with PI that was never located, but there the parties, perhaps to minimize 

litigation risk or the cost of contesting the claim, as is their right, settled. Had the Court been required to decide that 

issue in Pape, the decision might have been similar, mutatis mutandis, to that herein. Pape is a case similar 

(involving lost or stolen computers) in facts to Cole v. Prairie Centre Credit Union Ltd., 2007 SKQB 330, which 

Counsel for Setoguchi asserts (TR21 – 70/1-30) is a much different situation than the case at Bar. 

There is also filed settlement application in similar matter in Calgary in Cook v. Calgary, Action 1701-13074, where 

the evidence is that a Calgary employee transferred some “highly sensitive … medical information” of 3,716 

Calgary employee’s WCB claims records to his brother, an employee in another Alberta municipality. The evidence 

was that the information in the hands of those two individuals was destroyed/deleted and never transferred to anyone 

else, after detected and protective steps were taken, resulting in what the Office of the Information and Privacy 

Commissioner declared to be a “very low risk of harm”. The settlement applied for (not yet approved – now in the 

Notice period) would provide for all non-deceased Class Members: a nominal damage award of $40 for ”time spent, 

inconvenience, upset, anger, and annoyance”; plus: up to $2.000 (limited to a total of $80,000, to be prorated if 

necessary) for proven “general damages for pain and suffering as a result of compensable mental injury caused by 

the disclosure”; up to $500 (limited to a total of $20,000, to be prorated if necessary) for proven “unreimbursed 

prescription, treatment and/or counselling, and related travel expenses incurred”; and up to $150 (limited to a total of 

$6,000, to be prorated if necessary) for proven “otherwise unreimbursed costs for documentation to substantiate 

mental injury”; all reduced by 1/3+ for Claims Administration Costs of $25,000 and lawyers’ fees.  

On a different topic – damages, Cook is of interest, but only in the context of a settlement, not adjudication, to the 

issue of whether there can be both nominal and more substantive damages awarded in a class action, as discussed 

below in these Reasons. 
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2012 ONCA 32, 346 DLR (4th) 3444, where, Uber argues, certification depends on the 

“sensitivity of the information accessed, and the impact to Class Members of dissemination”. It 

is clear from Jones (see paras 71 and 72) that harm will arise only: with regard to “the invasion 

[that is] highly objective causing distress, humiliation or anguish”; “proof of harm to a 

recognized economic interest is not an element of the cause of action”; “from deliberate and 

significant invasions of personal privacy”; and “individuals who are sensitive or unusually 

concerned about their privacy are excluded”. 

[52]  Relying on Grossman at para 10 and R. v. Marakah, 2017 SCC 59, [20176] 2 SCR 608 

at para 32, Uber asserts that “... here, the Data “cannot fairly be described as private 

information”, nor is it “information which tends to reveal intimate details of the lifestyle and 

personal choices of the individual.” I agree, and in particular find that there is no evidence or 

basis in fact that any class member had, or would have had, any reasonable expectation of 

privacy in the subject information: see Bernard v. Canada (Attorney General), 2014 SCC 13 at 

para. 112, albeit in a different context. 

[53] While I will not reference all the cases in Schedule “B”, some of them merit discussion. 

In Bourbonniere c. Yahoo! Inc., 2019 QCCS 2624 at para 37, the Court concluded that the need 

to change a password following a data breach, or the embarrassment of spam mail to friends, was 

not sufficient to allow the matter to proceed as a class action. See also further cases discussed in 

Bourbonniere at paras 38 – 44, that demonstrate (para 38), “the distinction between minor and 

transient upset and compensable injury ... [which] must be ‘serious and prolonged’ and rise 

above the ordinary annoyances, anxieties and fears that a person living in society may 

experience”, and thus, in the result (para 44): “[t]he transient embarrassment and inconvenience 

... are of the nature of ordinary annoyance and do not constitute compensable 

damages...”[Emphasis added].  

[54] Uber further asserts (paras 47 – 49 of its Brief) that there is no factual evidence of any 

type of economic harm in the now 4 years since the breach45 and (paras 51 - 2 of its Brief) denies 

the Plaintiff’s assertion of an ‘impossible evidentiary burden’46, noting certifications that have 

been granted where the breaches are directly linked to individual harm and where the PI is 

“actually very sensitive”:  Ari v. Insurance Corporation of British Columbia, 2013 BCSC 1308, 

at para 54, aff’d 2015 BCCA 468; Evans v. Bank of Nova Scotia 2014 ONSC 2135, leave to 

appear ref’d 2014 ONSC 7249 (Div. Ct.); Tucci v. Peoples Trust Company, 2017 BCSC 1525; 

and Grossman (also relied upon, at para 10, for the statement, “Your name and address are 

certainly not private...”).  

[55] Li v. Equifax, 2019 QCCS 4340 (Equifax QC) deserves particular consideration. 

Setoguchi referred to para. 300: “...it is not settled law that a claim for nominal damages cannot 

be certified” (see also Setoguchi’s reference to First City Trust Co. v. Triple Five Corp., 1989 

                                                 

44  Which Counsel for Setoguchi also argues (TR20 – 8/38 – 9/20, and 13/12-15/15), with the support of 

passages from Equifax ON, relying on Jones v. Tsige (which established the tort of “intrusion on exclusion”). 

However, there the discussion is about release of information that is punctuated by words such as the “right to 

privacy” of “most personal financial information...[s]ensitive information about our health”, “highly personal 

information”, etc.   
45  The same assertion as to psychological harm at Uber Brief, para 79 et seq. 
46  See, inter alia, discussion at TR20 – 5/20-41, although I will not address the issue of whether there is any 

relevance to, or, if so, what, of any prior disclosure of PI by members of the class. That debate is for another day.  
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ABCA 28 para 71– Setoguchi Reply Brief, para 38). However, referencing a 1970 English case, 

in Serban v. Egolf (1982), 43 BCLR 209 at paras 18 - 19, the Court declined to certify a 

“fictious loss”, for which it “would be contrary to justice and common sense to give the 

plaintiff’s claim the approval of the court, even to the extent of judgment for nominal damages 

for failing to preserve ...meritless claim” [Emphasis added]. While I entirely agree with 

Setoguchi that cases for nominal damages should not all be sent to the dust bin, I believe cases 

with no apparent evidence or basis in fact for loss or harm, such as the case at Bar, should be 

considered similarly to Serban. Put another way: there still must be some evidence of actual 

harm or loss, or the claim is incomplete. Here, not only is there no evidence of significant harm, 

or insignificant harm; there is evidence that loss or harm is wholly non-existent. Similar 

circumstances were not sufficient for certification/authorization in Equifax QC, and they are not 

here – see para 27 – 34 of Equifax QC, a translation of which was read into the record (TR20 - 

78/31-40). Moreover, I believe that, similar to Quebec, mutatis mutandis, the risk of a future 

injury developing – a hypothetical injury - is not an injury that can be compensated: see Equifax 

QC at para 29. This is different from real harm arising out of preventing further interference with 

PI: Zuckerman v. Target Corporation, 2017 QCCS 110, at paras 73, 77-78, referenced in 

Equifax QC at para 28. 

[56] Uber argued (TR21 – 11/19-22) that Counsel for Setoguchi “pitch[ed] to you ... that the 

law needed to create a remedy ... to compensate people who have suffered a breach but no harm” 

[Emphasis added.]. I am of the view that where there is a breach but no compensable harm, there 

can be no cause of action (aside, perhaps for a declaratory remedy). As I said in the hearing 

(TR21 - 6/35-6), there will be no certification on the record and pleadings of this case “just 

because there has been a breach”. This I find to be appropriate, although I acknowledge that 

other courts have held that, if it “is not plain and obvious that there is no compensable harm” the 

matter can proceed to a common issues trial: see Hynes v. Western Regional Integrated Health 

Authority, 2014 NLTD(G) 137 at paras 28-30. In effect, I have found that here, it is plain and 

obvious that there is no compensable harm, on this record.  

[57] Setoguchi (Setoguchi Reply Brief, paras 31-32) states that: “... after the determination of 

this first level of loss on a class-wide basis, Class Members who have suffered additional out-of-

pocket or psychological losses will be invited to come forward to individually prove their losses” 

- see also Setoguchi Reply Brief, paras 39 – 40 re “enhanced losses”. However, I find no 

evidence on this record of either first level or enhanced harm or loss. It is not sufficient for 

Setoguchi to merely argue that, “not even Uber can categorically state that no Class Member has 

been victim of fraud or some other type of use of their personal information...”. I believe that 

Setoguchi must provide at least some evidence of this, and I find that she has not done so. 

[58] However, notwithstanding my belief that the certification application must present a way 

for the Court to exercise a gate keeping function in cases like this, and that there must be some 

evidence of harm or loss to support certification, it appears clear that the “some basis in fact” test 

has not yet been applicable to causes of action that are fully and completely pleaded47, including 

that there is harm and loss even where is evidence that there actually isn’t. Thus, with regret, I 

must find that Uber is not successful in having certification denied on the basis that the pleadings 

fail to disclose a cause of action, except in so far as I may use it as gate keeping function. 

                                                 
47  While not in issue here, as to the extent of the pleadings, they are to be read generously: Condon v. R., 

2015 FCA 159, at paras 15-22, especially pars 20-1.   
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[59] Accordingly, alternatively, I move to the issue of specific criteria under the Act.  

VI. Analysis – Criteria under the Act 

[60] I will now address, more specifically, some of the remaining criteria for certification 

under s. 5 of the Act in the contest of the circumstances in this case. 

A. Causes of Action 

[61] Uber claims that the application for certification fails under the s. 5(1)(a) provisions of 

the Act. I have discussed above the (perhaps, in retrospect, misplaced in the context of cases such 

as this) exemption from s. 5(1)(a) of the need to support the claim at the certification stage with 

any evidence or basis in fact. However, I will analyze Uber’s submissions and Setoguchi’s 

responses, in any event. 

1. Contract 

[62] Setoguchi pleads (para 32 of the ASofC) that her contract with Uber, and all others of the 

class, are “standard contracts of adhesion48, as the terms and conditions are universally and 

uniformly set out by Uber....”, and later references the terms extensively, ultimately alleging 

contract breaches for (1) storing the PD on the “cloud” without consent, and (2) the failure to 

notify Uber’s customers of the breach. 

[63] The contract(s) extensively referenced by Setoguchi in the ASofC and in evidence can be 

considered in determining whether the pleading discloses a cause of action: Haikola v. The 

Personal Insurance Company, 2019 ONSC 5982 at para 48. 

[64] As to the first alleged breach, Uber claims (TR21-20/35 – 26/24) that the contract 

provides for unrestricted types of storage through the members consents and thus, certification 

must be denied on the authority of Leonard v. The Manufacturers Life Insurance Company, 

2016 BCSC 534, at paras 183-9. While that is not the focus of my primary concern about this 

case, I agree with Uber that it is another reason to deny certification for the claim in breach of 

contract. Put another way, if I were to have otherwise granted certification of this action, in light 

of the apparent consent on the record, and in accord with the principles of Hryniak, I would have 

denied certification in respect of this first alleged breach of contract.  

[65] As to the second alleged breach, namely the failure of Uber to disclose or give notice of 

the Hack, Uber submits (Uber Brief, paras 199 - 203, referencing Andriuk at para 82, and TR21 

– 26/31- 27/28) that there is no contractual provision requiring Uber to give such notice, nor any 

pleading of material facts to support an implied term of contract. Counsel for Setoguchi replies 

(TR21/65/4-19 & 66/12-14) that it is pleaded, relying on para 42 of the ASofC. Uber retorts that 

Setoguchi merely relies (para 47 of the Setoguchi Brief) on the pleading, which Uber calls a bald 

assertion, without reference to material facts, and in denial of both the actual evidence in relation 

                                                 
48  By which I understand her to mean that there were all exactly or substantially the same, not negotiated 

individually. No definition of “contracts of adhesion” was defined or otherwise explained in law. 
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to the claim, and the proposition that, “implied terms cannot be used to rewrite a contract for the 

parties”49. 

[66] Setoguchi would leave this argument to the common issues trial, which Counsel on her 

behalf argues is required to deal with such things as the interpretation of the contracts and 

implied terms. Thus, the issue of dealing with it at certification as compared to determining it at 

the common issues trial is directly in issue. As I have denied certification of this case for other 

reasons, this issue is moot. However, because the issue is sufficiently raised in the pleadings, and 

the answer is far from clear, had I granted certification herein, I would have included this second 

contract breach allegation as a cause of action to be certified. 

[67] In summary, the certification of both contract issues is moot, in that I have denied 

certification herein for other reasons. However, had I otherwise granted certification, I would 

have: (1) denied certification on first alleged contract breach, lack of consent to storage of PD on 

the cloud50; but (2) granted certification on the second alleged contract breach of an implied term 

to notify Uber users of data breaches. 

2. Negligence 

[68]  At para 38 of the ASofC, Setoguchi alleges that the transfer of the user information to 

the cloud was “not done in an anonymized manner and no steps were taken to protect the 

identities of Users...”. Without more, this could well be an allegation is support of a cause of 

action in negligence. Additionally, a cause of action in negligence was specifically pleaded at 

paras 44 – 56 in relation to both the storage of user information on the cloud and the failure to 

provide notice of the Hack. Had I not refused certification herein for other reasons, it is certainly 

arguable that the pleadings support certification in respect of the cause of action of negligence. 

However, based on relatively recent authority, which I accept in the context of this case, I have 

come to the opposite conclusion. 

[69] In the recent case of Stewart v. Demme, 2020 ONSC 83, Morgan J., at paras 25-27 & 85-

8651, noted that the plaintiff there suffered no actual damage beyond the fact of the invasion of 

her private health information. While noting that the “invasion of privacy is itself a form of 

harm”, Morgan J. concluded that it: 

                                                 
49 Supported by Newsome v. Sullivan, at para 20 (1987 ABCA 102, leave to appeal refused by the SCC, 85 AR 

238); G. Ford Homes Ltd v. Draft Masonry (York) Co. Ltd., at para 9 ((1983), 43 OR (2d) 401, 1 DLR (4th) 261 

(CA)); and Gainers Inc. v. Pocklington Financial Corporation, at paras 18-20 (2000 ABCA 151). 

 
50  Having been given a general right to storage of the PD, without limitation, by consent in the contract(s), it 

was never explained, in any event, why storage on the cloud was any different than storage on a hard drive, or in any 

other electronic manner. How it was done, however, might, conceptually, result in a cause of action in negligence 

and I will examine that in the next section. 

 
51  See Uber’s argument in reference thereto, at TR21 – 3/14-15, 4/18-25 & TR21 – 7/27-8, rejecting 

Setoguchi’s claim of “strict liability”, and demanding evidence of actual harm, arguing that “the information was 

wrongly accessed, but there’s no evidence of harm flowing from [the breach], much less class-wide harm”. 

 Uber further argues that Setoguchi “want[s] to make the fact of access a sufficient harm to constitute tort. 

And …  [the Court] finds the harm of access is not sufficient to justify the tort”, amplifying that at TR 21 – 7/12-

16.” 
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... is not the type of harm that suffices for a negligence claim. Unlike intrusion 

against seclusion52, which is one of the few areas of tort law allowing for 

“symbolic” or “moral damages”, Jones, para 75, negligence liability requires that 

actual harm be manifest and caused by the wrong. [Emphasis added.] 

[70] Uber, in referring to Stewart, further emphasises that “the fact of access [alone] is not the 

kind of harm that can support [the] tort” of general negligence. Counsel for Setoguchi described 

(TR21 – 70/34-38) Stewart as seeking an answer to the question of “whether a privacy violation 

can be highly offensive and actionable even if it is fleeting and causes no harm”. That appears to 

be exactly the situation we have here, although Setoguchi argues that here the harm is not 

“fleeting”. 

[71] On the same point Morgan J. in Stewart, held (para 92, as argued by Uber at TR21 – 

1/35-39) that “there is no credible evidence that harm has been caused on anything resembling a 

class-wide basis” and the cause of action of negligence was denied certification for that reason. 

The same result follows here. 

[72] Indeed, in the opening paragraph of his decision in Stewart, Morgan J. said: “The central 

question in this motion is whether a privacy violation can be ‘highly offensive’ and actionable 

even if it is fleeting and causes no harm.” Morgan J, concluded (at paras 92 & 94) that: ... “there 

is no credible evidence that harm has been caused on anything resembling a class-wide basis”, 

and that: 

 “there is insufficient evidence of a viable cause of action in negligence, at least 

on a class-wide basis. I would not certify any common issues based on that 

claim”,  

The cause of action of negligence was denied certification for that reason. The same result 

follows here. 

3. Other Causes of Action 

[73] Setoguchi pleaded causes of action for breaches of statutory duties (paras 57 - 67 of the 

ASofC) but Counsel on her behalf indicated that these proposed causes of action were not being 

pursued (see TR21-40/19-24), and thus I do not need to deal with those matters. 

[74] At paras 44 – 56 of the ASofC, Setoguchi appears to combine a number of causes of 

action under the title of “Negligence, Breach of Confidence and Invasion of Privacy”. I have 

dealt with negligence as a cause of action, but Setoguchi does not directly plead in respect of the 

latter two. 

[75] In written briefs, the two parties spar on the issue of Breach of Confidence (Setoguchi 

Brief, paras 105-108; Uber Brief, paras 216-219), but no such specific cause of action appears to 

have been pleaded in the ASofC. 

                                                 

52  The tort of intrusion upon seclusion, in Jones v. Tsige at paras 15,19-20, 31, 68, and 71-2 (discussed by 

Counsel for Uber at TR21 – 11/19-15/35), was not pursued by Setoguchi in this case, alleged by Uber (TR21 -15/35-

17/9 & 19/1-4) because, relying on Kaplan at para 78, Uber did not invade the privacy of the class, only the hackers 

did, the information was not private, and there was no evidence that the information would be “highly offensive to a 

reasonable person”, at least not on a class-wide basis. 
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[76] Similarly, while there was discussion in the written and oral arguments about invasion of 

privacy in a general sense, there was no focused arguments in respect of invasion of privacy and 

no specific pleading in the context of causes of action. 

[77] Thus, the positions of the parties in respect of these aspects of the claim is less than clear. 

In any event, in light of the other conclusions to which I have come on certification, I see no 

need to make further, hypothetical, conclusions in respect of any other cause of action, had I not 

otherwise denied certification. 

B. Common Issues 

[78] Setoguchi sets out a number of common issues in the ASofC, and particularizes those 

into 18 common issues (some with sub-issues) in Appendix “C” of her formal Application for 

Certification filed January 31, 2019. By the time this matter got to oral argument, common issues 

10, 11, and 14 had been withdrawn. 

[79] Having denied certification for other reasons, I need not deal with common issues 

extensively, but I will comment on some. 

[80] First, common issues 1(a) and 3 would not be certified as I have denied the first alleged 

breach of contract as a cause of action; 1(b) and 1(c) cannot go forward for negligence, but 1(c) 

can as it relates to the second alleged breach in contract, all for the reasons noted above.  

[81] Second, common issues 8-9, 12-13, and 15-17, appear to relate to declarations of rights 

with respect to PIPEDA, PIPA, and the Consumer Protection Act, RSA 2000, c. C-26.3 

respectively, not as causes of action in themselves, but as relevant to the cause of action of 

negligence, and, presumably for the purpose of seeking declarations of law relating to further 

investigations and pursuits of rights under those pieces of legislation. Had I granted certification, 

I would have left those to the common issues trial. 

[82] That leaves common issue 18, and its 5 sub-issues as to damages, which I will now 

address. 

[83] Item 18 of Setoguchi’s proposed common issues deals, in a very general way, with 

several aspects of damages. In essence, while common issue 18 only seeking “an award of 

damages”, without categorization, Setoguchi actually seeks an aggregate assessment of nominal 

damages, without proof of harm or loss, merely for the data breach (first loss damages) for the 

majority of the class, with the possibility that individual members of the class could come 

forward at or after the common issues trial to assert more serious or enhanced claims of damages 

for any real harm or loss. 

[84] Setoguchi (Setoguchi Reply Brief, para 30 and TR20-11/34-39, based on Good v. 

Toronto Police Services Board, 2016 ONCA 250) makes a distinction between, as I interpret it, 

baseline damages (actual, quantified and proved) in negligence and nominal damages (no actual 

quantified proof of damages) in contract breaches53.  

                                                 
53  While recognizing this distinction in law, if accurate (if certification were to have been granted, for the 

common issues trial judge to determine), for many of the purposes of these Reasons that distinction is irrelevant, 

and, thus, I may often refer to both by the generic, colloquial term, of “nominal damages”. 
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[85] Uber asserts54 that Setoguchi’s claim for nominal damages in contract (now, by these 

Reasons limited to the alleged second breach relating to failure to give notice of the data breach), 

is sought to be assessed on an aggregate basis (thereby trying to avoid individual assessments), 

with the possibility of claims for more substantial damages, and is incompatible with the law. In 

that regard, Uber claims that, in law, an award of nominal damages precludes more substantial 

damages – it is an “either-or proposition”55, where certifying for one would deny the other. 

Counsel for Setoguchi argues (TR21 – 64/64/3 – 65/2), on the other hand, based on para 74 of 

Good, that it is not an “either/or proposition” and that it does not preclude a class member 

seeking additional damages (see reference back to Cook at the last paragraph of footnote 43), and 

Counsel on her behalf makes the point that the Act and the powers of a common issues trial 

justice can find appropriate mechanisms to work through these to give a just remedy to all class 

members, depending on the loss or harm they suffered, if any.  

[86]  Put another way, and by summary, Uber asserts that, if the Court were to certify for 

nominal damages, that would preclude claims for actual, more substantial, damages, and vice 

versa. In this conundrum, Setoguchi (who, the evidence supports would personally only be 

entitled to nominal damages) might, Uber argues, be in a conflict with any members of the class 

who have suffered actual damage, and might not be a suitable representative plaintiff, and/or a 

sub-class encompassing those plaintiffs who have suffered actual damages would necessarily 

require an impermissible merits analysis. Thus, it is argued by Uber, that, in effect, Setoguchi 

cannot “ride both horses at the same time”, or try to do so, where the claim is on behalf of the 

class of all Uber’s members whose PD was accessed. Thus, Uber claims that the way in this class 

action has proceeded makes certification hopeless, and it thus must be refused as it stands. 

[87] Uber further asserts that, in law, there cannot be any middle ground of “enhanced 

nominal damages”: Hi-Way Service Ind. V. Olson, 2000 ABCA 294 at para 3. A breach of 

contract, even if not a frivolous claim, but with no actual loss, may still preclude an award of 

nominal damages: Herron v. Hunting Chase Inc., 2001 ABQB 1134 at 76, affd. 2003 ABCA 

219 at para 3956 (not a class proceeding); and Serban, at para 18. 

[88] Moreover, it is asserted by Uber (in its Brief, at para 224 and TR21 – 54/1-6), in essence, 

that the Court must reject the “certify now, worry later” approach taken by many plaintiffs in 

class proceedings, as described by Campbell J. in Fisher v Richardson GMP Limited (2019) 

ABQB 450, at paras 138 and 140-141, leaving the process for the determination of many 

significant individual issues  to the common issues trial judge to sort out. 

[89] Additionally, Uber argues (para 109 of the Uber Brief, relying on Stevens v. Ithaca 

Energy Inc., 2019 ABQB 474) that the consequences of nominal damages can be very unfair to 

a defendant (here suggested to be in the tens of millions of dollars, based on $100 for every one 

of the 800,000+ Canadian class members) without any real benefit to individual members of the 

class: 

                                                 
54  Uber Brief, paras 95 - 106, relying on: Mediana v. Comet; The Mediana, [1900] AC 113 at p 116; First 

City Trust Co. v. Triple Five Corp., 1989 ABCA 28 at para 76; and King v. Satchwell, 2013 ABPC 358 at paras. 

118-24. 
55  In reference to paras 68 and 70 of the ASofC, Uber argues (para 106 of the Uber Brief) that “by electing 

nominal damages, the Plaintiff would sacrifice entirely the Class Members’ ability to recover actual damages”. 
56  Counsel for Uber argues (TR21 – 35/10-12) that this is support for the proposition that “there’s no longer a 

need for that anachronistic legal fiction of nominal damages where the plaintiff has not suffered actual harm”. 
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… even a symbolic award … could threaten the financial survival of … 

defendants. Just the threat of such titanic awards would give class plaintiffs undue 

leverage to extract lucrative settlements in cases where nobody has suffered any 

harm and where no person will receive any meaningful compensation. 

However, Counsel for Setoguchi argues (TR21 – 67/4-12) that the large substantial total claim is 

only a product of how many members there are in the class. 

[90] While it is not disputed that there are cases for breach of contract, or negligence, for 

nominal or baseline damages (respectively) in ordinary or class actions (see comments of 

Setoguchi’s Counsel at TR20-12/4-9), for the reasons stated above, on this record, this is does 

not appear to be one of them.  

[91] In the result, in regard to the common issues over the compatibility of nominal and/or 

more substantive damages (on which I believe the law needs more clarity), and the way to assess 

damages (e.g. an “aggregate assessment”  under common issue 18(b)), and their quantum, if any, 

and its fairness, if I were to not have denied certification for other reasons, I would have left the 

issues of whether Setoguchi can “ride two horses” and the common issues that follow to the 

common issues trial. As to Setoguchi’s potential conflict, I do not find that established now, but 

if certification were to have been granted it would be open to the common issues justice to re-

examine.  

C. Preferability 

[92] The proposed representative plaintiff bears the onus of showing that a class proceeding 

would be the preferable procedure. To elaborate on the issues of preferability in legislation not 

identical to the Act (to which I will return), but containing the relevant principles thereto 

nevertheless, Perell J. summarizes the considerations in Berg v. Canadian Hockey League, 2017 

ONSC 2608, at paras 177-186, which I accept for the purposes of the analysis in this case.  

[93]  To elaborate, in simple terms, even assuming that all the other criteria of s. 5 of the Act 

are met to establish liability for common law or statutory relief, in this case there is no air of 

reality to any damages, other than baseline or nominal damages, at best, being proven on a basis 

of the current record. Any further assessment of damages would require individual trials, such 

that a class action might not be preferable, as “preferable” was broadly defined in Hollick, at 

para 28, as a “manageable method of advancing the claim” and as “preferable to other 

procedures”. Here, primarily, that would be individual trials in small claims court for the 

negligible damages that might arise from liability for breach alone, or in regular civil court for 

any substantial damages – though, again, not only is there no evidence on this record to support 

substantial damages, there is in fact evidence that there have been no damages. 

[94] To examine this further, the Act deals with preferability in s. 5(1)(d), allowing the Court 

to (“may”) “consider any matter that the Court considers relevant to making the determination”, 

but must consider the factors in (2)(a) to (e). 

[95] In this case, I do not find, as to s. 5(2) that (a) (commonality over individual claims), (b) 

(individual control), or (c) (other claims) argue against preferability, and I do not need to address 

those further. 

[96] As to s. 5(2)(d), “whether other means of resolving the claims are less practical or less 

efficient”, they may be, but only to the extent that, if many claimants were to pursue claims for 
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nominal damages under regular, non-class litigation, that could be contrary to judicial economy, 

because there could, if pursued, be a very significant number of cases brought forward for what 

would be, in essence, purely nominal damages. However, that result – high cost of pursuit, but 

no or de minimus recovery – might be just, to the extent that the claims are relatively trivial. The 

bottom line is that/those claim(s) is/are simply de minimus and not worth pursuing in the 

proportional world after Hryniak. However, there may be other statutory options that do not 

involve litigation that I will discuss below. 

[97] Preferability is often denied on the need for individual proof by class members. Where 

there is only a base (baseline or nominal) amount of damages sought, or awarded, there may be 

no need for individual assessment and thus preferability is achieved, even if there is no class-

wide harm: Uber referencing (TR21 – 36/2-36) Good v. Toronto, at paras 73-5. However, here, it 

is clear that even absent current evidence, Setoguchi’s claim is left open (TR21 – 6/8-9) for 

future claims of substantive damages, which will require individual assessment. This is a factor 

to be considered, albeit not determinative in itself, as to preferability: see s. 5(2)(a) of the Act.  

[98] As to more substantive claims, if any (none yet brought to the attention of the Court), 

beyond nominal claims, they may justify individual actions, although if there were many such 

claims, judicial economy might be in jeopardy, which could lead to the declaration of a sub-class 

instead, if that is possible. It is worth noting that the possibility of a sub-class was argued against 

by both Uber and Setoguchi (for different reasons) as seen above. Moreover, even if a sub-

class(es) were required, and permitted in law, to allow for access to justice, to the extent that 

they were allowed there would be fewer common issues, and more individual issues. In such a 

case, individual issues might predominate to such an extent as to not make the class action 

procedure preferable.  

[99] The complexity of the number of different causes of action herein (discussed above), if 

allowed to be certified, might also cause more complexity to the administration of the claims, 

and, accordingly preferability might be compromised, subject to methods being used to reduce 

redundancies. 

[100] As to more general considerations relevant to preferability, as alluded to near the 

beginning of these Reasons Hollick provides, at para 27, that: “in the absence of legislative 

guidance, the preferability inquiry should be conducted through the lens of the three principal 

advantages of class actions – judicial economy, access to justice, and behaviour modification” 

and, at para 28, “assess the litigation as a whole”, including “what is really in issue in the case” 

(emphasis added)57. 

[101] Hollick at para. 29, also notes that:  

The Act ... requires only that a class action be the preferable procedure for “the 

resolution of the common issues” ... and not that a class action be the preferable 

procedure for the resolution of the class members’ claims” (Emphasis in the 

original),  

but the Court significantly and importantly added: 

                                                 
57  See also: Pearson v. Inco Ltd., 78 OR (3d) 641, [2005] OJ No 4918 (CA) at 49, leave to appeal refused, 

[2006] SCCA No 1; and Abdool v. Anaheim Management Ltd. (1995), 21 O.R. (3d) 453 (Div. Ct.). 
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I would not place undue weight, however, [on the difference] .... As one 

commentator58 writes: ‘The [American] class action [rule] requires that the class 

action be the superior method to resolve the “controversy”.... [This] distinction 

can be seen as creating a lower threshold in [Canada] than the U.S. ... However, it 

is important to adopt a practical cost-benefit approach to this procedural issue, 

and to consider the impact of a class proceeding on class members, the defendants 

and the court.’ [Emphasis added.] 

[102] The debate ends, para. 30, with the point (cite omitted) that: 

... the preferability requirement asks that the class representative demonstrate that, 

given all of the circumstances of the particular claim, [a class action] would be 

preferable to other methods of resolving these claims and, in particular, that it 

would be preferable to the use of individual proceedings”. [Emphasis added.] 

In all of the circumstances of this case, for the reasons that follow, I find this requirement of 

preferability has not been met. 

1. Judicial Economy 

[103] Although Counsel for Setoguchi argues that first loss damages would not require 

individual assessment, because “class-wide harm can be established”, it is, as Counsel for 

Setoguchi contemplated59, not clear that she can establish class-wide harm on this record. Thus, I 

find, on the question of judicial economy, beyond the question of a barely successful nominal 

liability cause(s) of action, and foreseeability of possible harm beyond that, even the assessment 

of nominal damages (if any), on this record, might revert, for all class members, in all situations 

of claims, to individual assessments, especially if Uber’s defences (e.g. past history of release of 

PI) are allowed to be considered. In the result, I conclude that certification in this case would not 

be “a fair, efficient and manageable method of advancing the claim” or “preferable to any other 

reasonably available means of resolving the class members’ claims, both of which are required 

for finding a class proceeding a preferable procedure”60: AIC Limited v Fletcher, 2013 SCC 69 

at paras 1, 21, 24-26 & 48-49, which case stands for the proposition (at para. 1) that s. 5(1)(d) of 

the Act requires: 

 To have a proposed class action certified, the plaintiff must show that there is 

some basis in fact to conclude that a class proceeding would be the preferable 

procedure for resolution of the common issues raised in the action....  

                                                 
58  Branch, Ward K. Class Actions in Canada, Vancouver: Western Legal Publications, 1996 (loose-leaf 

updated December 1998, release 4, at para. 4.690 (now Mr. Justice Branch of the BCSC, who the Chief Justice 

endorsed later in the para on this point). 
59  TR 20 – 56/20 – 37. 

60  As to s.5(2)(d), there are other potential avenues for recovery, without proof of harm, and, indeed, without 

litigation (in individual actions or by certification as a class action), some of, which Setoguchi has withdrawn from 

the application for certification: for example, PIPEDA – although there are some clear limits to “the most egregious 

situations”, as set out in Biron c. RBC Bank Royale 2012 FC 1095 at paras 37-8, which I don’t see apparent here; 

and PIPA, see Moore’s Industrial Service Ltd. v. Kugler, 2019 ABCA 178, at para 17, as to jurisdiction; and similar 

legislation, in some other jurisdictions, including British Columbia – see the detailed discussions of these 

alternatives in Tucci. 
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See also Rumley v. British Columbia, 2001 SCC 69, [2001] 3 SCR 184 at para 35; Amyotrophic 

Lateral Sclerosis Society of Essex County v. Windsor (City), 2015 ONCA 572, at para 62; and 

Price v. Lundbreck A/S, 2018 ONSC 4333 at paras 147 & 154-6. Additionally, in this case, 

absent some evidence of actual loss or harm, “it becomes difficult to say that the resolution of the 

common issue[s] will significantly advance the action”: Hollick at para. 32. 

[104] Absent such evidence, it would not be consistent with judicial economy, and thus 

preferability, to allow this case to be certified, and I don’t. 

2. Access to Justice  

[105] Access to Justice in class action law, following Hollick, must consider both the 

procedural and substantive: AIC at paras 24 et seq. While the ability of accessing other trust fund 

remedies, as noted in Hollick at para 33, is not available here, similar considerations have 

convinced me that a class proceeding in this case would not “serve the interests of access to 

justice”, because, at best, they appear to be nominal damage claims that are “so small as to be 

non-existent” – as I said above, de minimus, or, although there is, again, no evidence to support 

same, potentially “so large as to provide sufficient incentive for individual action”. In either case, 

this is not a basis on which, in all the circumstances, a class action is a preferable procedure, and 

I so find here. 

3. Behavioural Modification 

[106] As to the theory pertaining to behavioural modification, the existence of common harm, 

but a regulatory scheme to deal with it, as in Hollick at paras 34 -5, and here, may be a basis, 

when considering all other matters, not to advance a case for certification, due to lack of 

preferability. 

[107] I find that Uber’s failure to notify class members, regulators or the police, and only doing 

so when “caught out” by some unknown source through the media, is a matter deserving of a 

penalty(ies) for behaviour modification.61 Behaviour modification was relied upon extensively 

by Counsel for Setoguchi as the prime “shine brighter” basis for certification, while at the same 

time declaring that “this is not a case just about behaviour modification”. Setoguchi, 

nevertheless, tries to triangulate hypothetical nominal or baseline damages into behaviour 

modification, all as a basis for certification62.  

[108] If certification were to have been granted, the question would be whether behaviour 

modification is already accomplished in the regulatory process, which would normally be the 

role for the common issue’s justice, after certification. But, again, is there a gate keeping 

function in the certification application justice? 

[109]  Put into other words, one does not get to certification without at least some evidence, 

beyond the common law presumption of some real loss or harm, and some actual basis for 

nominal or base line damages. Recognition of behavior modification would not normally, alone, 

bootstrap one into certification of what appears to be a hopeless case for recovery of actual losses 

at the common issues trial. 

                                                 
61  See discussion by Counsel for Setoguchi at TR20 – 59/30 – 60/4. 
62  TR20 – 5/32 – 6/18 and 7/18-24. See also: TR20-15/30-16/22; TR20-28/1-6; TR20 – 50/34-37. 
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[110] Setoguchi’s Counsel’s arguments emphasize behaviour modification63 over evidence of 

loss or harm, and she argues that the regulatory sanctions were a mere “slap on the wrist”64 (TR 

20-16/11). Uber responds (TR 20 - 65/23-28 & TR21- 49/1-8) that $194 million in penalties 

(Counsel for Setoguchi, at TR21/54/24 states that $148 million of that was by agreement 

between Uber and US regulators) and other regulatory security and monitoring requirements are 

no mere “slap”. The adequacy of the penalty may be one factor, but I do not believe that the 

Courts are here to police, in a class proceeding, behavioral modification by regulatory agencies – 

even though the need for behaviour modification is a factor in preferability. To be clear, 

however, where there is a proper case to certify (not here, I find), that does not mean that 

behavioral modification should not be a factor, and assessed on its merits, including a 

consideration of the impact of regulatory decisions. 

[111] Where there are breaches with significant provable damages, they would be on top of any 

regulatory penalties, and further damages by way of penalties for behavioural modification could 

have a very significant impact. Where there are not significant damages, Uber argues (TR21 – 

52/3-17), that certification here, on these facts, would lead to certification on every data breach, 

namely that all organizations holding data: “... will need to know that to the extent that they are 

subject to a data breach they will be subject to a class action without any member having to 

prove harm and regardless of the type of information that is accessed”, whether personal and 

non-personal information.   

[112] Additionally, regulatory proceedings are (relatively) inexpensive, and were available, and 

used, in this case, to exact penalties and to bring to public light the Defendants’ actions. There 

was significant negative media attention (see Uber Brief, paras 184-8 & Setoguchi Brief, paras 

60 - 8). This is all relevant to behavioural modification. Thus, while not measured with exact 

precision, I find that I do not need to certify this proposed class action as preferable, or required, 

alone, or in conjunction with other elements, for behavior modification. Certainly, as noted 

above, behaviour modification alone is not a sufficient basis for certifying a class proceeding. 

[113] Moreover, see Leonard at paras 241-253 (particularly 253), where the Court said, in 

effect, that the preferable procedure to certification for alleged breaches under controlling Acts 

was for the regulators to enforce the provision of the Acts, and for them (or those affected) to use 

(where there are recovery procedures) those Acts, for recovery, without litigation, individual or 

class based. Thus, applying similar logic, I find that the goal of behavioural modification has 

been met here, but also that this logic is a basis to find that a class action for an alleged breach of 

the Privacy Act is not the preferable procedure. 

[114] The bottom line is that, any reasons to advance behavioral modification in this case does 

not bootstrap, by itself, the case to certification, where there are reasons, as here, as to why 

certification is not granted. 

                                                 
63  See reference to, inter alia, TR20 – 5/32 – 6/18 and 7/18-24. See also: TR20-15/30-16/22; TR20-28/1-6; 

TR20 – 50/34-37. 
64  Counsel for Setoguchi, arguing for close to $80 million in nominal or baseline damages, to constitute 

behaviour modification, rather than what she calls a “slap on the wrist fines” assessed by regulatory bodies – TR20 – 

15/38 – 16/22. Counsel for Setoguchi re-emphasizes this at TR20 – 27/38 – 28/6.  Counsel for Uber, however, 

argues that there is a “robust regulatory framework” - TR20 – 64/20. 
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4. Conclusion on Standard Factors Relevant to Preferability 

[115] In summary of these standard factors, while behaviour modification65 is a laudable goal 

of class actions, and may have some incremental merit here, especially when the other special 

purposes of class proceedings - access to justice, and judicial economy66  – are in place, in the 

facts of this case, I do not find behaviour modification sufficient, on its own, for approval of 

certification. 

[116]  Additionally, it is my expectation, based on the record in this case, that certification not 

being allowed here, there will be no individual actions proceeding for nominal damages, and thus 

no need for considering access to justice (and any class members with actual substantive 

damages would be able to afford bringing them individually, or in a new proposed class action) 

and, in the total result, judicial economy will be further achieved. 

[117] Thus, in conclusion, I find that a class proceeding in the circumstances of this case is not 

the preferable procedure under the standard factors within s. 5(1)(e) and (2) of the Act.   

5. A New Factor - Proportionality 

[118] The Act provides in s. 5(2) that, as to preferability, “the Court may consider any matter 

that the Court considers relevant to making that determination”. 

[119] In Berg, Perell J., at paras 187-8, added a new factor to preferability, namely 

proportionality, recognizing the cultural change in Hryniak (as I raised earlier in these Reasons). 

At some length he said: 

And one should now add to the preferable procedure factors the factor of the 

relationship between access to justice, which is the preeminent concern of class 

proceedings, and proportionality in civil procedures. The importance of 

proportionality to access to justice was recently expressed by the Supreme Court 

of Canada in Hryniak v. Mauldin ... at paras. 1-2, 27, where the Court stated: 

Ensuring access to justice is the greatest challenge to the rule of 

law in Canada today. Trials have become increasingly expensive 

and protracted. Most Canadians cannot afford to sue when they are 

wronged or defend themselves when they are sued, and cannot 

afford to go to trial. … 

Increasingly, there is recognition that a culture shift is required in 

order to create an environment promoting timely and affordable 

access to the civil justice system. This shift entails simplifying pre-

trial procedures and moving the emphasis away from the 

conventional trial in favour of proportional procedures tailored to 

the needs of the particular case. The balance between procedure 

and access struck by our justice system must come to reflect 

modern reality and recognize that new models of adjudication can 

be fair and just. 

                                                 
65  Defined in Hollick, infra, at para. 16 as: “efficiency and justice by ensuring that actual and potential 

wrongdoers modify their behaviour to take full account of the harm they are causing or might cause, to the public.” 
66  Dutton, at 26-29. 
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...A proper balance requires simplified and proportionate 

procedures for adjudication, and impacts the role of counsel and 

judges. This balance must recognize that a process can be fair and 

just, without the expense and delay of a trial, and that alternative 

models of adjudication are no less legitimate than the conventional 

trial. 

The proportionality analysis, which addresses how much procedure a litigant 

actually needs to obtain access to justice, fits nicely with the part of the preferable 

procedure analysis that considers whether the claimants will receive a just and 

effective remedy for their claims. [Emphasis added to all passages.] 

[120] Perell J. importantly went on further and in detail, at paras. 195 -206, to deny the causes 

of action of contract and negligence, among others, in favour of statutory breach and another 

(irrelevant here), saying this: 

In the immediate case, the Plaintiffs bring six causes of action to answer the one 

critical question and the Defendants concede that the Plaintiffs have properly 

pleaded their causes of action... However, the Defendants submit that [certain] 

...causes of action ... are redundant and add unnecessary and burdensome 

complexity to the claim.... 

I agree with the Defendants’ submission. In considering the preferable procedure 

criterion, the court should consider the rights of the plaintiffs and defendants, the 

extent to which certification furthers the objectives underlying the Act, whether 

the claimants will receive a just and effective remedy for their claims, the 

relationship between proportionality and access to justice, and the complexity and 

manageability of the proposed action as a whole. Based on these considerations, I 

conclude that [certain causes of action] ... do not satisfy the preferable procedure 

criterion. 

I agree with the Defendants’ assertion that [certain causes of action including] ... 

negligence ... are redundant, and I add the breach of contract claim to the list of 

redundancies. 

... 

In this proposed class action, if the Plaintiffs prove that ... the Defendants 

breached [statutes] ... then they will succeed on their breach of statute claim and 

on their unjust enrichment claim and there would be no need to prove [other 

causes of action]. 

Conversely, if the Plaintiffs fail to prove that the Defendants breached the ... 

statutes, they will not be able to snatch victory from the jaws of defeat by proving 

[other causes of action] .... 

The redundant causes of action cause enormous problems of manageability....  

... 

In my opinion, it is inimical to the access to justice principles of the [Ontario 

Act] to succumb to the argument that it would be simply unjust and unfair to deny 

the Class Members the opportunity to prove all the claims they have that satisfy 
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the criteria for certification without regard to whether they actually need to prove 

all those claims in order to achieve access to justice. 

The [Ontario Act] is designed to provide the class members with the access to 

justice that they need, and needs are different than wants. For a cause of action to 

be certified, the preferable procedure criterion must be satisfied, and that criterion 

is designed to ensure that the class members get the access to justice they need, 

keeping in mind a genuine judicial economy of a manageable mass claim. 

In my opinion, in the case at bar, only the breach of statute and [one other] causes 

of action need be certified. I conclude that only for these causes of action, the 

preferable procedure criterion is satisfied. [Emphasis added throughout.]  

 

[121]  Thus, similarly in principle, if not in fact, were I to have certified this action on this 

record, in any event of other conclusions herein, I would have, having regard to proportionality 

as articulated in Berg, limited certification to negligence, not any other causes of action pleaded. 

6. Conclusion on Preferability 

[122] In the circumstances of this case, allowing it to proceed as a class action would simply 

not be “fair” to the resolution of the issues, as is the key to the preferability requirements in s. 

5(1)(d) of the Act. 

[123] Put another way, picking up on: the sentiments set out in Berg, including a need for a 

new culture of proportionality arising from Hryniak; the gatekeeping function of class action 

certification; the sentiments behind Rule 3.68 and the need to weed out unmeritorious and de 

minimus claims; and the evidence on the record to date that there is no compensable harm or loss 

for any breach, and no assurance that there will be; I find that the preferability analysis does not 

support certification in this case on this record. 

[124] Uber argues (Uber Brief, para 189), that the proposed class action “is not the preferable 

procedure is a sufficient basis on which to refuse certification”. I agree and, in the result, I find 

that Setoguchi has not established that this class action is preferable and therefore certification is 

dismissed. 

VII. Conclusion 

[125] For the above reasons, I have concluded that this claim will not be certified – certification 

is denied. 

20
21

 A
B

Q
B

 1
8 

(C
an

LI
I)



Page: 31 

 

VIII. Costs 

[126] The parties may speak to costs, if at all, in a timely fashion. 

 

Heard on the 20th day of February, 2020. 

Dated at the City of Calgary, Alberta this 8th day of January, 2021. 

 

 

 

 

 
J.D. Rooke 

A.C.J.C.Q.B.A. 

 

Appearances: 
 

S.A. Carrie, K. Ervin, T. Siemens and L.P. Brasil 

 for the Plaintiff 

 

K.L. Smyth, D.M. Peebles, C.H. Thomson and R. MacIsaac 

 for the Defendants 
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Hoy J. 
 

REASONS FOR DECISION 
 

[1]      By order dated January 5, 2007, I certified this proceeding against National Money 
Mart Company (“Money Mart”), a payday lender operating in Ontario, and its U.S. parent 
Dollar Financial Group, Inc. (“Dollar Financial”) as a class action, leaving the form and the 
manner of giving notice of certification (the “Notice”) and the opt-out date to be fixed by 
further order. The plaintiffs allege, among other things, that fees that Money Mart charged 
class members constitute “interest”, as that term is defined in section 347 of the Criminal 
Code, R.S.C. 1985, c. C-46, and that Money Mart accordingly received a criminal rate of 
interest on payday loans advanced to class members. 

[2]      Class counsel and the defendants agree that the Notice shall be displayed on a large 
sign installed in a prominent location in each Money Mart location, and copies made 
available, on a single page sized 81/2” by 11”, placed by Money Mart in the receptacle 
located at the bottom of each sign, published in over 60 local newspapers in Ontario, posted 
by class counsel on the their website and delivered by class counsel to any person who 
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requests it. Class counsel and the defendants also agree that opt-out forms should be 
available at all Money Mart locations. 

[3]      They do not agree on to what further extent, if any, the defendants should be 
permitted to be involved in the opt-out process or on the length of the opt-out period, or, as a 
result, on the form of the Notice.  

[4]      This has resulted in the three motions before me.  

[5]      In the first, the defendants seek approval of a process that permits Money Mart to 
advise class members during the opt-out period that Money Mart may not make further loans 
to them unless they opt-out of the class action and to collect opt-out forms at its stores, an 
opt-out period of over 12 months, ending May 30, 2008, and an amendment to the 
certification order to extend the class period until March 31, 2008. 

[6]      In the second, the plaintiffs seek an order directing the defendants not to 
communicate with class members about the opt-out procedure and whether or not to opt out, 
or represent that Money Mart will not make a loan to them or otherwise do business with 
them unless the person signs an opt-out form, and providing for a 100-day opt-out period. 

[7]      In the third, the defendants seek an order striking paragraphs of Ms. Waddell’s 
affidavit, filed in support of the plaintiffs’ motion, that attaches survey reports and articles 
regarding the payday lending industry. 

[8]      Each side has provided a draft Notice for my consideration.   

Involvement of Money Mart in the Opt-Out Process 

Money Mart’s Position 

[9]      Money Mart says it does not want to, and cannot be required to, contract with people 
who are suing it with respect to the very type of transactions they continue to enter Money 
Mart’s stores to carry out. It relies on No. 1 Collision Repair & Painting (1982) Ltd. v. 
Insurance Corp. of B.C., [1998] B.C.J. No. 581 (B.C.S.C.), para. 91, appeal dismissed 
(2000), 80 B.C.L.R. (3d) 62 (C.A.) (see paras. 218-219 and 226) and Manos Foods 
International Inc. v. Coca-Cola Ltd. (1999), 180 D.L.R. (4th) 309 (Ont. C.A.), para. 8. 
Moreover, Money Mart argues, its right to freedom of expression guaranteed by section 2(b) 
of the Canadian Charter of Rights and Freedoms entitles it to tell them why it will not do 
business with them.  

[10]      The evidence of Money Mart’s President, Patti Smith, is that Money Mart intends to 
establish a corporate policy to refuse to do business with any class member who does not 
sign an opt-out form. While she has discussed this intended policy with Money Mart’s 
counsel in connection with this litigation, she has not yet discussed this intended policy with 
the board of directors of Money Mart, or indeed anyone else within the organization, nor has 
there been any analysis of the cost to Money Mart of implementing such a policy. In 
Ms. Smith’s words, “We truly believe that our customers are happy with the product and we 
believe that given the option, they will choose the opt-out.” Ms. Smith attached to her 
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affidavit surveys commissioned by an association of payday lenders and Money Mart 
reflecting, respectively, a high level of customer satisfaction with payday lenders, generally, 
and Money Mart, specifically.  

[11]      Money Mart’s position is not that it will refuse to grant loans to class members who 
have not opted out. It is that it “may” decline to grant those loans. In Ms. Smith’s words, this 
“leaves the company the opportunity to continue to do business with some customers”. 

[12]      Ms. Smith stresses class members to whom Money Mart declines to grant loans will 
not be left without alternatives. Her undisputed evidence is that “…Money Mart’s 
competitors have stores in close proximity to almost all Money Mart stores in Ontario. In 
many cases they are located right across the street”. Money Mart argues that in light of these 
alternatives, its proposal is not coercive. 

[13]      Specifically, Money Mart proposes the following. 

[14]      The Notice will indicate that Money Mart may not grant a loan to any class member 
who is participating in the action, and also specify that a class member who opts out will be 
able to pursue claims in a separate proceeding. Any class member who requests a loan will 
be directed to the Notice posted in the store and provided with a paper copy of the Notice. 
Each class member could also be provided with a brochure or “Questions & Answers” jointly 
prepared by class counsel and the defendants, containing information about the class action 
and a direct “hot-line” telephone number to the offices of class counsel, and invited to 
telephone class counsel. If a customer then wishes to opt-out, opt-out forms will be available 
at Money Mart outlets and signed forms can be left with Money Mart for delivery to the class 
administrator. Money Mart indicates that the customer “would then be eligible to make 
application for a loan in the usual manner”. 

[15]      Money Mart proposes that the form of Notice serve as a de facto “script” for 
communications between its staff and class members. 

[16]      The order certifying the action provides that opt-out notices are to be sent by prepaid 
mail, courier, fax or email.  Money Mart submits that by collecting the forms, and sending 
them for the class members who opt-out, it simply relieves its customers from an 
administrative nuisance that, small as it is, might deter class members from opting out.  

[17]      Money Mart cites Bayard v. Ville de St-Gabriel, [2004] J.Q. No. 11134 (S.C.), in 
which the court specifically contemplated that the defendant would communicate with class 
members during the opt-out period, as authority for the entitlement of a defendant to 
communicate with class members during the opt-out period.  

[18]      Finally, Money Mart argues that the direction that the plaintiffs seek is tantamount to 
an injunction, the plaintiffs have not met the test for an injunction, and an injunction is in any 
event inappropriate. Moreover, it submits, relying on Dagenais v. C.B.C., [1984] 3 S.C.R. 
835 at 865 and U.F.C.W., Local 518 v. KMart Canada Ltd., [1999] 2 S.C.R. 1083 at 1132 & 
1133, the directions sought would violate section 2(b) of the Canadian Charter of Rights and 
Freedom which guarantees “freedom of thought, belief, opinion and expression”.  

20
07

 C
an

LI
I 1

33
69

 (
O

N
 S

C
)



- 4 - 
 
 

 

[19]      As to the manner in which my discretion to determine the conduct of this class 
proceeding should be exercised under s. 12 of the Class Proceedings Act, 1992, S.O. 1992, 
c. 6 (the “CPA”) having regard to these Charter rights, Money Mart refers me to a U.S. 
employment discrimination case, Gulf Oil Co. v. Bernard, 452 U.S. 89 at 101-104 (1981). In 
that case, an order prohibiting all parties and their counsel from communicating with 
potential class members without court approval was overturned.   

The Plaintiffs’ Position 

[20]      Class counsel does not object to Money Mart refusing to provide loans to class 
members after the expiry of the opt-out period, or the Notice alerting class members that 
Money Mart may refuse to provide loans to class members after the expiry of the opt-out 
period. It objects to Money Mart refusing to provide further loans during the opt-out period, 
or communicating with class members with respect to the opt-out process during the opt-out 
period. 

[21]      Class counsel says that I should disbelieve Ms. Smith’s evidence that it is Money 
Mart’s intent to establish a corporate policy that it will not make loans to class members who 
have not opted out. Class counsel argues that I should infer, primarily, I understand, from 
Money Mart’s lack of financial analysis of the financial effects of the intended policy, that if 
Money Mart indeed adopted this policy, it would abandon it after the expiry of the opt-out 
period. It says the policy is simply a tactic to coerce class members, many of who are 
vulnerable, into opting-out of the class action, would affect the integrity of the opt-out 
process and therefore should not be sanctioned by the court.  Further, it submits that there is 
an inherent risk in unsupervised communications between defendants, who are adverse in 
interest to the class members, and class members, and unsupervised communications should 
not be permitted.  

[22]      Class counsel relies on three cases in support of its position: 1176560 Ontario Ltd. v. 
Great Atlantic & Pacific Co. of Canada, [2002] O.J. No. 4781 (S.C.J.) (“A&P”) at paras. 60, 
73-74 and 77, Farkas v. Sunnybrook and Women’s College Health Sciences Centre, [2004] 
O.J. No. 5134 (S.C.J.) at para. 3, and Atkinson v. Ault Foods. Ltd., [1997] O.J. No. 4575 
(Gen. Div.).  

[23]      Class counsel says that the action required, pursuant to the order certifying this 
proceeding, for a class member to opt-out is not onerous; he or she must send the signed opt-
out form to the administrator by prepaid maid, courier or fax, or send an email opting-out to 
the administrator.  Class counsel submits that if Money Mart is permitted to collect opt-out 
forms and send them in, there is a risk that Money Mart will simply give the opt-out forms to 
customers, with the various documents customers are required to sign to obtain a loan, and 
that customers will sign the opt-out forms, either not realizing what they are signing, or 
thinking that they must do so in order to receive a loan. In either case, class counsel submits, 
there is a risk that class members would do so without having given proper consideration as 
to whether they should. Class counsel relies on Farkas, supra, in submitting that this risk 
should not be permitted.  
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Review of Case Law Relied on by the Parties 

[24]      In A&P, supra, Winkler J. granted what he described as the “extraordinary relief” 
sought by the plaintiffs, namely an order pursuant to s. 12 of the CPA limiting 
communications between the defendant franchisor A&P and the franchisee class members 
during the opt-out period. He found that in the period leading up to the certification hearing, 
A&P, had among other things, subjected franchisees who refused to sign a release in favour 
of A&P in respect of the subject matter of the action to unlawful rent increases. As well, 
A&P monitored whether franchisees helped fund the class action and the President of A&P 
personally visited each franchisee to have it sign a release. The releases were sought before 
franchisees had the opportunity to receive and consider the information that would be 
contained in the certification notice.  Winkler J. found that A&P had engaged in a course of 
conduct that was intimidating, threatening and coercive with the intent of defeating the 
certification process. Dagenais, supra, discussed below, was not specifically considered in 
A&P.  

[25]      In Farkas, supra, the defendant hospital proposed that opt-out forms be forwarded to 
it, and that at the expiry of the opt-out period it advise the plaintiffs only of the names of 
class members who had not opted-out. In this manner, it argued, the privacy interests of 
persons who opted-out would be best protected. Cullity J. commented that no “hard-and-fast 
rule should be applied” but concluded that given class counsel’s strict professional obligation 
to preserve confidentiality and the defendant’s interest in having class members opt-out, it 
was “neither necessary nor appropriate to involve defendant in the opting out process to the 
extent its counsel proposed”. He accordingly ruled that the opt-out forms should be 
forwarded to class counsel.  

[26]      In Atkinson v. Ault Foods, supra, MacKenzie J. considered the conduct of the 
defendant in corresponding with class members with a view to soliciting opt-outs before the 
certification hearing in fixing the costs of the certification hearing.   

[27]      In Bayard v. Ville de St-Gabriel, supra, the plaintiffs sought damages for the 
inconvenience suffered by class members as a result of a boil-water advisory imposed by the 
municipality. The defendant argued that the class action should not be certified because class 
members could end up funding the defendant municipality’s costs of the class action through 
increased municipal taxes. The court certified the action, but fixed a 6-month opt-out period 
in order to permit the municipality to sensitize class members to the financial consequences 
to them of the class action.  

[28]      In Dagenais, supra, the Supreme Court over-turned a publication ban in effect until 
the conclusion of a criminal trial. It considered the inter-play of two Charter rights: the right 
to a fair trial and the right to freedom of expression. The Supreme Court held that the first 
thing that must be established to secure a publication ban is that it is necessary in order to 
prevent a real and substantial (and not a speculative) risk to the fairness of the trial, because 
reasonably available alternative measures will not prevent the risk. The Supreme Court found 
that the publication ban was too broad. 
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[29]      The KMart case arose out of a labour dispute. Union members distributed leaflets. 
The activity was carried out peacefully, and did not interfere with employees, the delivery of 
supplies or public access to the stores, although some consumers turned away as a result. The 
message conveyed was accurate. The manner in which the leafleting was conducted was not 
coercive or intimidating. The definition of “picketing” in the B.C. Labour Relations Code, 
which included leafleting of this type, was found to infringe the right to freedom of 
expression under s. 2(b) of the Charter. 

[30]      In Gulf Oil Co. v. Bernard, supra, the United States District Court for the Eastern 
District of Texas was found to have abused its discretion in exercising control over a class 
action by imposing an order prohibiting all parties and their counsel from communicating 
with potential class members without court approval and the U.S. Supreme Court overturned 
it. The defendant Gulf was in the process of offering back-pay to alleged victims, in 
exchange for a release, when the plaintiffs filed a class action against it. Gulf sought an order 
limiting communication between the plaintiffs in the class action, or their counsel, and class 
members. The District Court issued an order prohibiting all parties and their counsel from 
communicating with potential class members without court approval, and then subsequently 
denied approval of a notice that the plaintiffs wished to send to class members, urging them 
to talk to a lawyer before signing the releases sent by Gulf.  The plaintiffs appealed. The 
Supreme Court found that the order interfered with the plaintiffs’ efforts to inform potential 
class members of the existence of the lawsuit and obtain information about the merits of the 
case from the person they sought to represent. It held that because of these problems, “an 
order limiting communications between parties and potential class members should be based 
on a clear record and specific findings that reflect a weighing of the need for a limitation and 
the potential interference with the (constitutional) rights of the parties” to freedom of 
expression. It cautioned that any such order should be carefully drawn, and limit speech as 
little as possible. 

Analysis and Conclusion 

[31]      I take the following principles from the above cases: 

(1) There is no absolute prohibition on communication by the defendants to class 
members during the opt-out period and the CPA does not require prior court 
approval for every communication (Bayard; A&P, supra).  

(2) An order limiting communication is extra-ordinary (A&P).  

(3) If communication by a defendant to a class member during the opt-out period 
is inaccurate, intimidating or coercive, or is made for some other improper 
purpose aimed at undermining the process the court will, on the motion of a 
party or class member, intervene under s. 12 of the CPA to ensure the fair 
determination of the class proceeding (A&P; Kmart, supra).  

(4) An order pursuant to s. 12 of the CPA limiting communication by the 
defendant during the opt-out period should only be granted if it is necessary to 
prevent a real and substantial risk to the fair determination of a class 
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proceeding, because reasonably available alternative measures will not 
prevent the risk (Dagenais, supra). 

[32]      This case is different than A&P. Money Mart’s proposed course of conduct, namely 
declining to do business with certain persons, is not unlawful. Action by a franchisor 
impacting on a franchisee’s ability to do continue to do business is quite different than 
declining to make a payday loan to a customer, who, on the undisputed evidence, can obtain 
a payday loan from a competing payday lender located in close proximity. Moreover, there is 
evidence that Money Mart’s customers use other payday lenders.  The report on customer 
satisfaction among Money Mart’s customers prepared for Money Mart by Viewpoints 
Research Ltd. in 2003, at Tab “D” to Ms. Smith’s affidavit, found, at page 8, that, calculated 
on a national basis, almost one-quarter of fast cash advance customers have used one of 
Money Mart’s competitors to obtain a payday advance. Money Mart has come to court to 
have its proposed course of conduct, and its communication with class members, approved. It 
does not seek to obtain releases before class members have had an opportunity to review the 
Notice. It proposes that communication with class members would be limited to the 
substance of the court-approved Notice (and a brochure or “Questions & Answers” jointly 
prepared by the parties.) While aimed at having class members opt-out, Money Mart’s 
conduct is not aimed at defeating a certification motion. 

[33]      As to Money Mart’s argument that limiting their communication with customers is 
tantamount to an injunction and the test for an injunction has not been met, Money Mart has 
specifically sought approval of its proposed conduct and communications. In my view, in the 
circumstances the principles I have referred to above, and s. 12 of the CPA, are relevant. 

[34]      In her affidavit in support of the plaintiffs’ motion, Ms. Waddell states that “many” of 
Money Mart’s customers are “vulnerable”. It is not clear what she means by this. In her 
affidavit, discussed below, Ms. Waddell appears to adopt a broad definition of “vulnerable”: 
a customer is vulnerable if because of high debt to income ratios and a reduction in savings 
to income, he is vulnerable to unexpected changes in circumstances. She appears elsewhere 
to consider whether a consumer must borrow to repay the payday loan as an indicia of 
vulnerability. A balanced view of the evidence of the parties - and indeed the language 
adopted by class counsel in oral submissions - is that “some” of Money Mart’s customers are 
vulnerable. 

[35]      My primary concern is that there is a real risk Money Mart’s proposal will 
inaccurately leave class members with the impression that Money Mart will not make loans 
to them unless they opt-out, when in fact Money Mart has indicated that if a class member 
decides not to opt-out, it may still proceed to make a loan to the class member.  

[36]      A second concern is that it would be intimidating for a class member to be directed to 
the definition of the class in the Notice at the time he/she applies for a loan, and be required 
to confirm whether or not the individual is a class member. Class counsel is amenable to 
providing up-to-date lists of class members who have opted-out to Money Mart, and it is 
therefore not necessary for Money Mart to make this inquiry.  If of assistance to Money 
Mart, in my view it would not be intimidating to a class member to be simply asked whether 
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he/she obtained any payday loans prior to May 30, 2007 (or whatever the end date of the 
class period may be). 

[37]      Money Mart advises it has 197 stores in Ontario. I assume they are staffed largely by 
minimum wage, or close to minimum wage, employees. Its proposal that communication 
with class members would follow the Notice, as a script, is an acknowledgment of the 
practical difficulty of supervising all of its employees, and amounts to its agreement that in 
the circumstances some limitations on its communications with class members are warranted.   

[38]      The brochure envisaged by Money Mart may be helpful. The availability of prepared 
materials counters the risk of unsupervised communication by employees, contrary to 
directions by Money Mart. It also furthers the objective of advising class members of 
considerations that might influence their decision to remain in or opt out of the class. My 
only concern with the use of such a brochure (or “Questions and Answers”) is the possibility 
of delay arising from settling its wording and producing it; that concern can be addressed, 
and does not warrant restricting Money Mart’s ability to communicate with class members in 
the already limited manner that it proposes.  

[39]      Restricting Money Mart from collecting and remitting opt-out forms on behalf of 
class members who opt-out would not limit its right to freedom of expression. I agree that if a 
class member wishes to opt-out of the action, it should be easy for him/her to do so. While 
the action required to opt-out, once a class member has decided to do so, is not onerous, 
action is nonetheless required. Class counsel submits that some class members are 
vulnerable. Assuming that this is so, the simple requirement to send a form by courier, 
prepaid mail, fax or email may be a deterrent to them. However, it is not necessary to involve 
Money Mart in collecting opt-out forms or remitting them on behalf of class members who 
decide to opt-out. Nor is it appropriate, given the practical difficulties in supervising 
employees at 197 stores, and therefore the risk that, despite procedures that Money Mart 
might put in place, opt-out forms might end up simply being signed as part of the loan 
documentation without the appropriate consideration by class members that Money Mart 
says its proposal is designed to ensure. I seen no reason, however, why Money Mart should 
not be permitted to provide stamped or postage paid envelopes addressed to the 
administrator, in the receptacles located at the bottom of the signs displaying the Notice in 
each of its stores, should it wish to do so.  

[40]      To address these concerns, and ensure the fairness of the opt-out procedure, an order 
shall issue providing for the following. 

The plaintiffs shall be required to provide up-to-date lists of 
class members who have opted-out to Money Mart daily, 
Monday through Friday, on an ongoing basis during the opt-
out period. 

Money Mart is free to determine from its records, including 
from the information provided by the plaintiffs, whether or not 
an individual applying for a loan is a class member, and if so, 
decline to make a further loan. It shall not ask an individual 
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applying for a loan whether or not he/she is a class member. It 
may ask applicants whether or not they obtained payday loans 
prior to the date that is the end date of the class period. 

The following should be added to the one-page form of Notice 
proposed by class counsel, under the heading addressing 
opting-out:  “Money Mart may choose not to make a Fast Cash 
Advance or Payday Loan to class members who participate in 
the class action.” “How” to opt-out should also be included 
here under this heading. The balance of the language proposed 
by counsel for Money Mart in its draft form of Notice should 
not be included.  

Money Mart shall not initiate communication with customers 
regarding the class action or the opt-out procedure until after 
the customer has applied for a loan and Money Mart has either 
declined to make the loan or made the loan. Money Mart’s in-
store communication with class members regarding why it has 
declined a loan, the class action and the opt-out procedure 
shall be restricted to directing class members to the Notice and 
the brochure (or “Questions and Answers”). Money Mart shall 
take all reasonable steps to ensure all in-store personnel are 
aware of this restriction and comply with it. 

Money Mart shall provide a draft brochure (or draft 
“Questions and Answers”) to the plaintiffs within seven days; 
the plaintiffs shall work with Money Mart in the ensuing seven 
days to resolve the language. If they are unable to do so, I will 
make myself available to promptly resolve any matters that the 
parties cannot. Money Mart will be responsible for producing, 
at its expense, a sufficient number of copies of the brochure (or 
“Questions and Answers”) within seven days thereafter. Thus, 
the total delay resulting from the brochure/ Questions and 
Answers should be not more than 21 days. The Notice should 
be published only once the brochure/ Questions and Answers 
publication is available. I may be spoken to if counsel is of the 
view that another process would be more workable. 

A class member may opt-out by sending a written election to 
opt-out, signed by the class member, by prepaid mail, courier 
or fax, or by email, as provided in the order certifying the 
action.  Money Mart shall not send opt-out forms or give e-
mail notices on behalf of class members. Money Mart may, but 
is not required to, make stamped or postage paid envelopes, 
addressed to Howie & Partners, Chartered Accountants, 3036 
Walker Road, Windsor, Ontario, Canada N8W 3R4, Attention: 
Money Mart Class Action, available in the receptacle located 
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at the bottom of the sign displaying the Notice in each of its 
locations.  

The Length of the Opt-0ut Period 

[41]      As indicated above, Money Mart proposes an opt-out period of more than 12 months, 
ending on May 30, 2008, and class counsel seek a 100-day opt-out period. 

[42]      The CPA does not set a minimum or maximum opt-out period. 

[43]      Money Mart says that the in-store notices proposed by the plaintiffs are the most 
effective means of communicating with class members, and a lengthy in-store notice period 
is required to ensure that as many class members as possible see the Notice.  The evidence of 
Ms. Smith, Money Mart’s President, is that approximately 50% of Money Mart customers 
attend at a Money Mart store at least four times a year, approximately 70% attend a store at 
least twice a year and approximately 80% of Money Mart customers attend a store at least 
once a year. Money Mart assumes that due to court availability, the trial of the common 
issues in this action cannot be heard until some time in mid-2008. It argues that the May 
2008 date that it seeks will therefore not delay the proceeding, but that even if it would, the 
delay is warranted if it will ensure that more class members receive notice.  

[44]      Class counsel indicate that they expect to be ready for trial by the end of October, 
2007, assuming there are not significant delays in the discovery process, now scheduled for 
July 2007, and, expect, reasonably, that the matter could be heard by the court before the 
May 30, 2008 date proposed by Money Mart. They argue that in the Nortel class action, 
where there were more than four times as many members in the class than in this case, the 
opt-out period was fixed at only two months. They submit that in a class action one cannot 
expect all class members to receive notice and that the 100-day period they propose is 
eminently reasonable, given the broad newspaper publication of the notice that they propose, 
in addition to the in-store notices.  

[45]      In the Bayard decision, referred to above, the opt-out period was fixed at six months, 
the maximum period permitted under the Quebec Code of Civil Procedure. In Ontario, a six-
month opt-out period was fixed in Bendall v. McGhan Medical Corp. (1993), 16 C.P.C. (3d) 
156, para. 64, leave to appeal refused [1993] O.J. No. 4210. 

[46]      A period of six months from the first publication of the notice is fixed as the opt-out 
period. Unlike many cases, there is evidence that the longer the opt-out period, the greater the 
number of class members who will see it. The posting of in-store notices during this 6-month 
period, combined with the newspaper advertisements, is in my view adequate notice. This 
matter has been alive since 2003; this period will not delay the common issues trial. A longer 
period likely would. 
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The Amendment of the Class Definition in the Certification Order 

[47]      The class is defined in the certification order with reference to persons who received 
payday loans in the period between August 19, 1997 and the date of the publication of the 
certification order. The date of publication refers to the date of first publication of the notice.  

[48]      Money Mart seeks to expand the class to include all persons who receive a loan up to 
March 31, 2008. One effect if approved is that Money Mart could assume, without enquiry, 
that every customer was a member of the class and uniformly apply its proposed policy. 
Counsel for Money Mart submits this change would ensure that it is not subject to successive 
class actions arising out of the issues considered in this action. 

[49]      The certification motion was argued and decided on the basis that the class would be 
closed “at the date of the publication of the certification order”. The plaintiffs oppose the 
change sought. Should a further class action materialize in relation to a different class period, 
it could be stayed. Moreover, Money Mart’s proposed amendment would not ensure that it 
would not be subject to a further class action with respect to the period subsequent to 
March 31, 2008. The requested change is accordingly denied.   

Motion to Strike Portions of Ms. Waddell’s Affidavit 

[50]      Money Mart seeks an order striking paragraphs 43 to 68 and 75 of Ms. Waddell’s 
affidavit.  

[51]      In considering this motion, I have considered Ms. Smith’s affidavit. In paragraph 40 
of her affidavit, Ms. Smith asserts that, “Based on the studies referred to below and based on 
my own experiences with Money Mart customers, ordinary, educated and employed 
Canadian obtain loans from Money Mart.” The studies referred to – the Viewpoints Research 
customer satisfaction report commissioned by Money Mart and referred to above, two 
surveys commissioned by the payday lending association of which it is a member and a 
survey prepared in April 2001 by the Credit Research Center at McDonough School of 
Business at Georgetown University - are appended to her affidavit. 

[52]      In para. 43 of her affidavit, Ms. Waddell asserts that many of the class members are 
“vulnerable” and, in para. 67, she asserts that this is one of the reasons that Money Mart’s 
employees should have no involvement in the opting out process.  

[53]      In paras. 45 and 46 she asserts facts based on knowledge and belief: “ I have 
personally met, spoken on the telephone and/or corresponded by e-mail with many of the 
individuals who have contacted our firm. In many cases, the class members have told me the 
same story- how they started making payday loans, how they have descended into a debt 
spiral from which it is very difficult to recover.” 

[54]      In paragraphs 47 through 66, Ms. Waddell reviews some of the findings of six 
different articles and surveys about payday lending and attaches them to her affidavit. In 
paragraph 67 she argues that because some of Money Mart’s customers are vulnerable, and 
because the integrity of the process is at issue, Money Mart’s employees should not be 

20
07

 C
an

LI
I 1

33
69

 (
O

N
 S

C
)



- 12 - 
 
 

 

involved in the opt-out process. In paragraph 68, she states her belief that Money Mart would 
not cease to do business with someone who did not opt-out. In paragraph 75, she states her 
opinion that Money Mart is able to defend another class action, if necessary. 

[55]      Money Mart challenges the admissibility of these paragraphs on a number of grounds. 

[56]      It says that the articles and surveys Ms. Waddell attaches are improper hearsay 
because Ms. Waddell is not the author.  It also argues that Rule 39.01(4) of the Rules of Civil 
Procedure, R.R.O. 1990, Reg. 194 and Chopik v. Mitsubishi Paper Mills Ltd. (2002), 26 
C.P.C. (5th) 104 (Ont. S.C.J.) prohibit statements of information and belief in affidavits with 
respect to matters which are contentious, and whether Money Mart’s customers are 
“vulnerable” is a contentious issue. It points to the lack of evidence from the representative 
plaintiffs on this issue. 

[57]      Relying on R. v. Marquand, [1993] 4 S.C.R. 223 at 251-252 and R. v. Anderson 
(1914), 16 D.L.R. 203 (Alta. C.A.) at 206 and 219-220, two criminal cases which held that an 
expert opinion in a paper or book not written by a witness can become evidence at trial if, at 
trial, an expert witness confirms it, Money Mart further argues that the surveys referred to by 
Ms. Waddell cannot be evidence on this motion, because Ms. Waddell is not a qualified 
expert, and therefore cannot adopt the opinions expressed in the articles. 

[58]      Money Mart also argues, relying on R. v. Prairie Schooner News Ltd. (1970), 1 
C.C.C. (2d) 251 (Man. C.A.) at p. 255-256, Mattell, Inc. v. 3894207 Canada Inc. 2006 
S.C.C. at para. 43 and Noxema Inc. v. Navana Mfg. Ltd. (1985), 5 C.P.R. (3d) 509 (TM Opp. 
Bd.) at 512, that survey evidence is admissible only if admitted through an expert, and only if 
the court is satisfied that the survey is reliable, that is, if the survey were repeated it would 
likely produce the same results, and “valid (in the sense that the right questions have been put 
to the right pool of respondent in the right way, in the right circumstances to provided the 
information sought)”. (Noxema, para. 45.) 

[59]      Finally, Money Mart says that the plaintiffs’ survey evidence should be excluded 
because it is irrelevant; the surveys address payday lending generally, and not payday lending 
by Money Mart. 

[60]      Yet Ms. Smith, who is similarly not an expert, has also attached opinions and surveys 
to her affidavit that she did not write, and they address what Money Mart describes as 
“contentious” issues. Both Ms. Smith and Ms. Waddell assert knowledge of the facts, or at 
least some of the facts, stated in the articles and the surveys from other sources: Ms. Smith, 
based on her own experience with Money Mart customers, and Ms. Waddell, as indicated 
above, from communications with individuals who have contacted her firm, which she 
specifically states she believes to be true.  

[61]      In face of Ms. Smith’s reliance on similar opinions and surveys, I cannot accept 
Money Mart’s argument that the opinions and surveys that Ms. Waddell relies on should be 
excluded without also excluding those on which Money Mart seeks to rely. All are subject to 
frailties, and none can be given a great deal of weight.  
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[62]      While Money Mart challenges the surveys attached to Ms. Waddell’s affidavit 
because it argues that Ms. Waddell’s portrayal of some of Money Mart’s customers as 
“vulnerable”, based in part on those surveys, is contentious, the surveys Ms. Smith relies on 
similarly portray a portion of Money Mart’s customers as vulnerable.  

[63]      The Georgetown University study that Money Mart relies on, referred to above, at 
Tab G to Ms. Smith’s affidavit, found, at page 56, that most payday advance customers had 
experienced credit turndowns and refrained from applying for credit because a turndown was 
expected, most payday lending customers with bank cards have utilized their credit limits to 
the extent that they were constrained from borrowing at least once during the last year and a 
quarter of payday lending customers have had delinquencies of 60 days or more during the 
last year. It concluded, also at page 56, that, “These characteristics suggest that most payday 
advance customers likely have few alternatives to using payday advance credit.” 

[64]      The 2005 study prepared by Ipsos Reid for the Financial Consumer Agency of 
Canada, found at Tab H of Ms. Smith’s affidavit, which is more recent than the Georgetown 
study, and is based on a Canadian sampling, found, at page 19, that of those who have used a 
payday lending service, 13% say that following the loan they borrowed money to pay the 
payday lending loan company, 9% consulted credit counseling and 7% filed for bankruptcy 
after taking out such a loan. 

[65]      Conversely, the survey attached to Ms. Waddell’s affidavit at Tab I prepared by the 
The Public Interest Advocacy Centre in November 2002, corroborates Ms. Smith’s evidence. 
At page 7, it indicates that payday loan customers “look like average Canadians, in terms of 
age, gender, and household income.” It concludes, at page 38, that, “one must reject the 
hypothesis that the [alternative financial services market] is primarily a market of society’s 
most disadvantaged”. 

[66]      There is not much difference between the broad strokes of the pictures that the 
plaintiffs and Money Mart paint. With respect, Money Mart’s motion was a great deal to do 
about nothing. To the extent that Ms. Waddell expresses opinions, or makes arguments in her 
affidavit, I am able to recognize them as such without the need for this motion.  

[67]      Moreover, with respect, Rule 39.01(4) permits an affidavit for use on a motion to 
contain statements of the deponent’s information and belief, if the source of the information 
and belief are specified in the affidavit. Chopik, supra, provides only that where the deponent 
fails to state the source of her information and belief, the affidavit may be struck if it deals 
with contentious matters. Here, Ms. Waddell states the source of her information and belief; I 
do not see how Chopik is applicable. 

Additional directions regarding the form of Notice  

[68]      The litigation plan prepared by the plaintiffs provides, in relation to recovery by class 
members, that the Court may order all monies paid cy-pres, or, if not ordered, each class 
member will be entitled to be paid a share of the damages, with any unpaid amounts to be 
paid cy-pres. In certifying the action, I concluded that the plaintiffs had produced a workable 
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plan for the proceeding, without endorsing a cy-pres distribution as appropriate in the 
circumstances. That is left to the common issues judge. 

[69]      The form of Notice drafted by class counsel indicates that, “The class action seeks, 
among other things, an order requiring Money Mart and its parent company, Dollar Financial 
Group, Inc., to refund all interest and other fees charged on certain Fast Cash Advances and 
Payday Loans in Ontario….”  

[70]      I believe that this wording would leave class members with the impression money 
will be refunded to them if they participate in the class action, and the action is successful. 
Language should be added to the form of Notice prepared by class counsel to indicate that, if 
successful, a cy-pres distribution will or may be sought, and that, if a cy-pres distribution is 
ordered, no amounts will be distributed to class members. Terms understandable to the 
reader, and not the term “cy-pres” should be used. If class counsel and Money Mart’s 
counsel cannot promptly agree on wording, I will assist in resolving the language, so that 
there is no delay in publishing the Notice. 

[71]      The Notice should also include the language sought by Money Mart regarding its 
counterclaim, with the changes discussed at the hearing. 

Costs 

[72]      The plaintiffs shall be entitled to their partial indemnity costs allocable to responding 
to Money Mart’s motion to exclude portions of Ms. Waddell’s affidavit. If the parties cannot 
agree on these costs, I may be spoken to. 

[73]      Success was mixed on the other motions. My preliminary view is that there should be 
no costs in relation to those motions. Should the parties nonetheless wish to make 
submissions, the plaintiffs may provide brief written submissions within 14 days, and the 
defendants may provide brief written submissions within 14 days thereafter. 

[74]      I appreciated the high caliber of counsels’ written submissions (although not the 
inclusion of the various lengthy surveys and studies), the skill of their oral advocacy, and 
their patience in responding to my many questions and hypotheses.  

 
 

___________________________ 
Hoy J. 

 
 
Released:  April 20, 2007 
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Memorandum of Judgment 

_______________________________________________________ 

 

The Court: 

[1] The Court dismissed the appellants’ appeal from the Bench with reasons to follow. These 

are the reasons. 

[2] The appellants appeal from the decision of the chambers judge certifying the respondents’ 

claim as a class action consisting of 21 sub-classes, with 21 representative plaintiffs.  

[3] As stated by the respondents in their factum, the claim involves 2,200 investors involved in 

21 different investment property transactions worth an aggregate of approximately $180,000,000, 

in which the majority of investors have lost their initial investment.  

[4] The respondents allege the creation of a scheme wherein one of the Platinum Group of 

Companies or one of the companies effectively controlled by Shariff Chandran purchased a 

property for a certain amount from the Strategic Group of Companies or a corporation controlled 

by Mamdani. That property is alleged to have been acquired at an artificially inflated price with a 

vendor take-back mortgage to mask or address the inflated value. Once acquired at that new, 

inflated price, the property was then marketed to investors without disclosing the inflated value or 

“lift”. Multiple mortgages were placed on the investment property, some being vendor take-back 

mortgages from the Strategic Group of Companies or another corporate entity controlled by 

Mamdani, often without disclosing the mortgage to investors. The rental income generated from 

the tenants in the investment properties eventually became insufficient to service the mortgage that 

was based on the undisclosed, inflated prices, resulting in the properties going into foreclosure. In 

many instances, the Strategic Group of Companies or corporate entities owned by Mamdani ended 

up owning the properties once again either through a take-back mortgage or a right of first refusal. 

[5] The respondents also cross-appeal on the condition that, if this Court overturns the 

chambers judge’s decision to certify the action as a class proceeding, this Court should then 

substitute an order certifying 21 separate class proceedings and remit the matter to the chambers 

judge to make such orders that are necessary to give effect to this relief. The respondents also 

question the fairness of the appeal on the grounds that the majority of the named defendants have 

not appealed the certification decision.  

[6] There are four different appellant groups before the Court, but there is little substantive 

difference among them regarding the grounds of appeal. Broadly stated, the appellants all argue 

that the chambers judge failed to consider whether each of the requirements under s 5 of the Class 

Proceedings Act, SA 2013, c C-16.5 had been satisfied before certifying the action.  

[7] More specifically, the appellants argue that the amended statement of claim fails to plead 

the necessary legal elements of a cause of action generally, but more particularly, those of 

conspiracy, misrepresentation and breach of fiduciary duty. They argue, not only are the requisite 
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elements absent, but that the amended statement of claim fails to state what cause of action is 

applicable to any particular defendant. Further, the appellants argue that there was a lack of 

evidence for the chambers judge to conclude that a class proceeding is appropriate and that, more 

specifically, given the nature of the pleadings, the issues will necessarily engage an individual fact 

finding process in order to calculate the damages that may result making certification not the 

preferred method. Finally, the appellants argue that the chambers judge ignored evidence that 

clearly demonstrated the representative plaintiffs were not suitable to act as representative 

plaintiffs.  

[8] In certifying a class action, the certification judge is uniquely familiar with the factual 

context. Applying the legislated tests to the evidence involves questions of mixed fact and law. As 

such, the court is reluctant to interfere with the exercise of judicial discretion on the part of a case 

management judge in the context of complex litigation: Ayrton v PRL Financial (Alta) Ltd, 2006 

ABCA 88 at para 3, 384 AR 1; Andriuk v Merrill Lynch Canada Inc., 2014 ABCA 177 at para 5, 

575 AR 208, citing Halvorson v British Columbia (Medical Services Commission), 2008 BCCA 

501, [2008] BCJ No 2364 (CA) at para 17. Thus, absent an extricable error of law which attracts a 

correctness standard, substantial deference is accorded to a judge certifying a class proceeding: 

Ayrton at para 3; Andriuk at para 5. Whether a pleading discloses a cause of action is a question of 

law reviewable on a correctness standard and, if the chambers judge erred in principle or approach, 

the reviewing court must itself evaluate whether the claims are appropriately certified.  

[9] Class action legislation is procedural. It is intended to provide a mechanism to determine 

issues that are common to the members of the class who opt into the proceeding in a manner that is 

economical, fair, efficient and manageable. For that reason, the legislation is applied flexibly and 

liberally in order to balance fairness and efficiency.  

[10] Provided that the pleadings disclose a cause of action, the evidentiary threshold for 

certification is not onerous, requiring only that there be some factual basis for each of the other 

certification requirements. However, at the certification stage, the pleadings are construed 

generously and liberally allowing for deficiencies that are not radically deficient. The question is 

simply whether the facts pleaded, assuming them to be true, could possibly be considered to entitle 

the plaintiff to a remedy. In other words, unless it is plain and obvious that the facts do not support 

a remedy or are insufficient for that purpose, a cause of action will be sufficiently disclosed to meet 

the legislative requirements.  

[11] The chambers judge correctly acknowledged that it was necessary that he be satisfied that 

each of the requirements in s 5 of the Act were met before certifying the action as a class 

proceeding. While he does not specifically identify the particular subsections in s 5, it is obvious 

that his reasons follow the order of that section.  

[12] First, the chambers justice considered, and rejected, the appellants’ argument that the 

pleadings do not allege a cause of action, particularly in the areas of conspiracy, breach of 

fiduciary duty and misrepresentation. In doing so, he cautioned himself that the purpose of the 
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certification application is not whether the action is likely to succeed, but rather whether it is one 

appropriately prosecuted as a class action. 

[13]  The causes of action are grounded in the allegations that the defendants together engaged 

in a complex shell game that was designed to conceal the true nature of the scheme including an 

inflated value of certain properties, for the purpose of soliciting investment from the plaintiffs. 

That solicitation was based on knowingly false offering memoranda intended to usurp investor 

money to the defendants’ own benefit. The pleadings allege that all of the appellants were involved 

in that scheme. The appellants’ complaints relate more to the overall merits of the claim and, more 

specifically, to the particularity with which the allegations are made in relation to which particular 

appellant.  

[14] While we agree with the appellants that the statement of claim is not perfect and that case 

management here will be a complex process, when the statement of claim is read holistically rather 

than on a paragraph by paragraph basis, the chambers judge correctly in our view concluded that it 

was not plain and obvious the action will not succeed if the allegations are established on any of 

the pleaded causes of action. 

[15] Regarding the criteria set out in s 5(1)(b) to (d) inclusive, the appellants advance many of 

the same arguments the chambers judge heard and rejected, including that he failed to consider 

clear limitations defences and that the individual issues would overwhelm the common issues. As 

he observed, the arguments are again, for the most part, directed at the merits of the claim rather 

than at the propriety of it proceeding as a class proceeding. His findings in that regard are entitled 

to deference. 

[16] The chambers judge’s reasoning is not as clear regarding his consideration of the 

representative plaintiff requirement in s 5 (1)(e) of the Act. On that issue, he simply states, at para 

22, that he was “satisfied that the plaintiffs have adequately addressed the matters in s. 5(1)(e)”, 

but offers no analysis for how he arrived at that conclusion. One can determine from the arguments 

before him that the appellants were concerned that three of the representative plaintiffs had 

shredded client documents after the action was commenced. The evidence before the chambers 

judge was that they believed that privacy legislation required them to do so. There is no evidence 

before the court as to how the documents might be relevant nor is there any evidence that the 

documents were destroyed in the face of contrary instructions. While the chambers judge does not 

state why he rejected this argument, absent any evidence to support the argument that the act of 

shredding documents makes the representative plaintiffs inappropriate, the chambers judge did not 

err in coming to that conclusion.  

[17] One can also surmise from the arguments made to the chambers judge that the appellants 

consider the fact that the representative plaintiffs were also sales agents to be fatal to the 

certification action since that section requires that the representative plaintiffs not have an interest 

that is in conflict with the other members of the class. The appellants advance that same argument 

here. 
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[18] However, the appellants do not say what the conflict is beyond simply asserting their sales 

role. The conspiracy and fraud that is alleged arises from the detail that was not disclosed in the 

offering memoranda that was utilized by the sales force to solicit investment. There was no 

evidence before the chambers judge that implicates the sales agents in the actions grounding the 

conspiracy. Accordingly, while the representative plaintiffs each wear two hats, the appellants 

have failed to identify any conflict in respect of the common issues between the representative 

plaintiffs and the other members of the class. As such, on the evidence before him, it is our view 

that the chambers judge did not err when he concluded that he was satisfied that the requirements 

in s 5(1)(e) were met. In any event, if in the future there emerges evidence that the proceedings do 

not comply with the legislative requirements for certification, s 11 of the Act confers a broad 

discretion on the court to amend the certification order, decertify the proceeding or make any other 

order the court considers appropriate.  

[19] Finally, the appellants argue that the application should have been dismissed because the 

fact of comingling of funds and the fact that some of the plaintiffs have already received a 

judgment or received compensation in part for their losses places those plaintiffs in a better 

position than others within the class. The chambers judge addressed these arguments and correctly 

concluded that it was not necessary that class members be situated identically and further that there 

may be non-common issues, all of which could be managed through the creation of 21 sub classes 

and the case management process.  

[20] For all of the above reasons, the appeal is dismissed. Because the cross appeal was 

expressed as being conditional upon this court reversing the decision of the chambers judge to 

certify as he did, it is not necessary to address the cross appeal. 

Appeal heard on March 9, 2017 

 

Memorandum filed at Calgary, Alberta 

this 20th day of March, 2017 

 

 

 
Costigan J.A. 

 

 

 
Authorized to sign for:              Veldhuis J.A. 

 

 

 
Crighton J.A. 
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K.P. McGuigan/J. Brunette 

 for the Respondents 

 

S. Smyth, Q.C./K. McAllister/L.N. Thiessen 

 for the Appellants R. Mamdani and others 

 

D.C. Bishop/A. Duke 

 for the Appellants Leben Real Estate Investment Trust and others 

 

K. Sterling/M. Ahluwalia  

 for the Appellants S. Chandran and others 

 

C. Jensen, Q.C. 

 for the Appellant R. Robertson 
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Volkswagen Group Canada Inc. c. Association québécoise de lutte 
contre la pollution atmosphérique 

2018 QCCA 1034 

COUR D’APPEL 
 

CANADA 
PROVINCE DE QUÉBEC 
GREFFE DE 
 

QUÉBEC 

N° : 200-09-009717-189 

(200-06-000193-154) 
 
DATE :  18 JUIN 2018 
 

 
SOUS LA PRÉSIDENCE DE L'HONORABLE DOMINIQUE BÉLANGER, J.C.A. 
 

 
VOLKSWAGEN GROUP CANADA INC. 
VOLKSWAGEN GROUP OF AMERICA INC. 
VOLKSWAGEN AG 
AUDI CANADA INC. 
AUDI OF AMERICA INC. 
AUDI AG 

REQUÉRANTES - Défenderesses 
c. 
 
ASSOCIATION QUÉBÉCOISE DE LUTTE CONTRE LA POLLUTION 
ATMOSPHÉRIQUE 
ANDRÉ BELISLE 

INTIMÉS - Demandeurs 
 

 
JUGEMENT 

 

 

[1] Les requérantes demandent l’autorisation de se pourvoir contre un jugement 
rendu le 24 janvier 2018 par la Cour supérieure du district de Québec (l’honorable 
Daniel Dumais) qui accueille la demande d’autorisation d’exercer une action collective 
contre elles1. 

                                            
1
  Association québécoise de lutte contre la pollution atmosphérique c. Volkswagen Group Canada Inc., 

2018 QCCS 174. 
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[2] L’action collective proposée au départ visait à obtenir des dommages 
compensatoires et punitifs, au nom de toutes les personnes physiques résidant ou 
ayant résidé au Québec, entre le 1er janvier 2009 et le 21 septembre 2015. C’est durant 
cette période que les requérantes ont conçu et mis sur le marché des voitures 
fonctionnant au diesel qui auraient, au moyen d’un logiciel permettant de truquer les 
résultats, émis une quantité d’oxydes d’azote excédant quarante fois les normes 
permises. 

[3] Dans un jugement étoffé, le juge refuse que l’exercice de l’action collective porte 
sur l’octroi de dommages compensatoires car, dit-il, il n’y a aucune démonstration que 
le requérant ait subi un préjudice à sa santé découlant de la faute des fabricants 
automobiles. Cette question est donc réglée. 

[4] Par contre, le juge autorise l’exercice de l’action collective quant à la réclamation 
de dommages punitifs, réclamation basée sur l’article 49 de la Charte des droits et 
libertés2. 

[5] Le  juge retient que le fondement du recours proposé se retrouve aux articles 1, 
46.13 et 49 de la Charte, de même qu’aux articles 19.1 et 20 de la Loi sur la qualité de 
l’environnement4 et de ses règlements. Après avoir examiné plusieurs arrêts, de même 
que l’argument voulant que les intimés ne puissent se hisser au rang de justiciers en 
lieu et place du gouvernement et réclamer uniquement des dommages punitifs.  

[6] Au final, le juge conclut à l’apparence de droit. Il affirme que l’affaire est 
intéressante et défendable, surtout dans le contexte où les reproches n’ont rien de 
mineur. Voici son raisonnement : 

[65]      La réponse n’est pas claire, dans l’esprit du Tribunal, à savoir si l’action 
collective, limitée à des dommages-punitifs, est fondée. Mais nous n’en sommes 
pas à disposer du mérite. Cela viendra plus tard après une audition complète. À 
ce stade-ci, cette prétention est défendable, eu égard aux autorités ci-haut 
citées. Le seuil minimal est franchi. 

[66]      Certains diront qu’on ouvre potentiellement la porte à une prise en 
charge, par les citoyens, du rôle qui incombe avant tout à l’État. Peut-être. Mais 
ne s’agit-il pas justement ici d’une attaque intentionnelle, et non accidentelle, aux 
droits des citoyens eux-mêmes. Si l’État ne fait rien ou si les sanctions sont 
minimes, n’encourage-t-on pas la répétition de tels scénarios? Surtout si les 
bénéfices outrepassent grandement les conséquences. L’affaire, telle que 
présentée, mérite d’être débattue. 

[67]      Dans un jugement autorisant une requête pour autorisation d’exercer un 
recours collectif (31), M. le juge Bisson concluait en citant les propos suivants, 
tirés de l’arrêt de la Cour d’appel Carrier c. Québec (Procureur général)(32) : 

                                            
2
  Charte des droits et libertés de la personne, RLRQ, c. C-12. 

3
  L’article 46.1 établit le droit pour toute personne, dans la mesure et suivant les normes prévues par 

loi, de vivre dans un environnement saint et respectueux de la biodiversité. 
4
  Loi sur la qualité de l’environnement, RLRQ, c. Q-2; l’article 19 prévoit que toute personne a droit à la 

qualité de l’environnement. 

20
18

 Q
C

C
A

 1
03

4 
(C

an
LI

I)



200-09-009717-189  PAGE : 3 
 

 

[80]      La protection de l'environnement est une responsabilité confiée à tous les 

citoyens, alors que le pouvoir public est appelé à jouer un rôle sans cesse grandissant 

dans ce secteur d'activité. La pollution par le bruit n'échappe pas à cette responsabilité. 

Le recours collectif permet plus facilement d'assurer la mise en œuvre des protections 

conférées par les lois contre les différentes nuisances environnementales. Il assure du 

même coup, grâce à la force du regroupement, un juste équilibre entre les personnes 

aux prises avec les conséquences de la violation alléguée et un contrevenant qui 

souvent jouit de ressources plus imposantes. Ainsi, les conduites en ce domaine jugées 

téméraires, déraisonnables ou illégales deviennent plus facilement à la portée de la 

sanction civile. 

[68]      Le Tribunal ne peut affirmer que la cause d’action n’est pas défendable. 
L’affaire est intéressante, surtout dans un contexte où les reproches n’ont rien de 
mineur. Face à cela, il y lieu de conclure à l’apparence de droit quant au recours 
réclamant des dommages punitifs. 

(31) Kennedy c. Colacem Canada inc., 2015 QCCS 222. 

(32) 2011 QCCA 1231. 

*** 

[7] Depuis 2016, le législateur québécois permet que le jugement qui autorise 
l’exercice d’une action collective soit sujet à appel, sur permission d’un juge de la Cour5. 

[8] Toutefois, l’appel d’un jugement autorisant une action collective est réservé à 
des cas somme toute exceptionnels. Ces cas se produiront  lorsque le jugement 
comporte à sa face même une erreur déterminante touchant les conditions d’exercice 
de l’action collective ou l’appréciation des faits relatifs à ces conditions, ou encore 
lorsque la Cour supérieure est de façon flagrante incompétente pour se saisir de 
l’affaire. En bref, l’appel ne doit porter que sur les conditions d’exercice de l’action 
collective et non sur le fond de l’affaire6. 

[9] Les requérantes ne démontrent pas que le juge a erré dans l’appréciation du 
critère de l’apparence de droit et qu’il aurait dû retenir leur argument à l’effet qu’une 
action collective basée sur une atteinte intentionnelle en matière environnementale ne 
peut subsister sur la seule base d’une réclamation en dommages punitifs. 

[10] Le juge a examiné l’argument des requérantes de façon sérieuse et a conclu que 
la prétention des intimés est défendable au stade de l’autorisation et qu’il est préférable 
de décider l’affaire après une audition complète. Je n’y vois pas d’erreur, compte tenu 
de la jurisprudence examinée par le juge. 

 

 

                                            
5
  Article 578 C.p.c. 

6
  Centrale des syndicats du Québec c. Allen, 2016 QCCA 1878; Commission scolaire de la Jonquière 

c. Marcil, 2017 QCCA 652; PGQ c. Sarrazin, 2017 QCCA 147; 
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[11] POUR CES MOTIFS, LA SOUSSIGNÉE : 

[12] REJETTE la requête pour permission d’appeler, avec les frais de justice.  

 

  

 DOMINIQUE BÉLANGER, J.C.A. 
 

Me Stéphane Pitre 
Me Francesca Maria Taddeo 
Borden, Ladner 
Pour les requérantes 
 
Me Stéphane A. Pagé 
Me Maxime L. Blanchard 
Bouchard, Pagé 
Pour les intimés 
 
Date d’audience : 15 juin 2018 
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Coram : Le juge en chef Wagner et les 

juges Abella, Moldaver, Karakatsanis, 

Côté, Brown, Rowe, Martin et Kasirer 

 Coram: Wagner C.J. and Abella, Moldaver, 

Karakatsanis, Côté, Brown, Rowe, Martin 

and Kasirer JJ. 

   

ENTRE : 

 

Volkswagen Group Canada Inc., 

Volkswagen Group of America Inc., 

Volkswagen AG, Audi Canada Inc., 

Audi of America Inc. et Audi AG 

 

Appelantes 

 

- et - 

 

Association québécoise de lutte contre la 

pollution atmosphérique et André 

Bélisle 

 

Intimés 

 

- et - 

 

ENvironnement JEUnesse et Centre 

québécois du droit de l’environnement 

 

Intervenants 

 BETWEEN: 

 

Volkswagen Group Canada Inc., 

Volkswagen Group of America Inc., 

Volkswagen AG, Audi Canada Inc., Audi 

of America Inc. and Audi AG 

 

Appellants 

 

- and - 

 

Association québécoise de lutte contre la 

pollution atmosphérique and André 

Bélisle 

 

Respondents 

 

- and - 

 

ENvironnement JEUnesse and Quebec 

Environmental Law Centre 

 

Interveners 

   

 

 

JUGEMENT 

 

L’appel interjeté contre l’arrêt de la Cour 

d’appel du Québec (Québec), numéro 200-

09-009717-189, 2018 QCCA 1034, daté du 

18 juin 2018, a été entendu le 13 novembre 

2019 et la Cour a prononcé oralement le 

même jour le jugement suivant : 

 

 

LE JUGE EN CHEF — Une majorité des juges 

  

 

JUDGMENT 

 

The appeal from the judgment of the Court 

of Appeal of Quebec (Québec), Number 

200-09-009717-189, 2018 QCCA 1034, 

dated June 18, 2018, was heard on 

November 13, 2019, and the Court on that 

day delivered the following judgment orally:  

 

[TRANSLATION] 

THE CHIEF JUSTICE — A majority of the 
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de la Cour est d’avis que la juge de la Cour 

d’appel n’a commis aucune erreur dans 

l’exercice de son pouvoir discrétionnaire et 

en conséquence le pourvoi est rejeté avec 

dépens.  

 

Les juges Moldaver, Brown et Rowe 

auraient accueilli le pourvoi au motif que 

la  juge de la Cour d’appel aurait dû 

accorder la permission d’appeler sur la 

question de droit soulevée par les 

appelantes. Ils auraient retourné le dossier 

à la Cour d’appel pour décision au mérite.  

 

Pour sa part, la juge Côté aurait accueilli le 

pourvoi avec dépens.  

 

Court finds that the Court of Appeal judge 

did not err in exercising her discretion, and 

the appeal is therefore dismissed with costs. 

 

Justices Moldaver, Brown and Rowe would 

have allowed the appeal on the basis that the 

Court of Appeal judge should have granted 

leave to appeal on the question of law raised 

by the appellants. They would have 

remanded the case to the Court of Appeal for 

a decision on the merits. 

 

Justice Côté would have allowed the appeal 

with costs. 

 

 

 

 

 

 

 

 

J.C.C. 

C.J.C. 
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Court of Queen=s Bench of Alberta 

 
Citation: Warner v Smith & Nephew Inc, 2015 ABQB 139 

 
 

Date:20150227  
Docket: 1301 01931 

Registry: Calgary 

 
Between: 

 
Milana Warner 

 

Plaintiff 
- and - 

 
 

Smith & Nephew Inc. 

 
 Defendant 

 
 

 _______________________________________________________ 

 

Reasons for Judgment 

of the 

Honourable Mr. Justice G.H. Poelman 

_______________________________________________________ 

I Introduction 

[1] Milana Warner commenced an action against Smith & Nephew Inc. for damages 

allegedly resulting from a hip resurfacing system it manufactured.  

[2] Ms. Warner had enjoyed an active lifestyle before developing hip problems that caused 

severe pain and restrictions in her activities. In consultation with her physicians, she chose the 
defendant’s resurfacing system rather than a total hip replacement. It was implanted by a surgical 
procedure performed by an orthopaedic surgeon. Unfortunately, problems developed which led 

to removal of the system and a total hip replacement. 

[3] Ms. Warner applies for certification of her action as a class proceeding, in which she 

would be the representative plaintiff. Members of the class would be all persons in Canada who 
have had the defendant’s system implanted.  
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[4] The defendant objects to certification, arguing that Ms. Warner’s statement of claim does 
not disclose a cause of action, she has not proved an identifiable class, there is no common issue 

of any significance, a class proceeding would not be the preferable procedure, and Ms. Warner 
has not shown that she is a suitable representative plaintiff. 

II Facts 

A. Evidence 

[1] An application to certify a proceeding as a class proceeding under section 2 of the Class 

Proceedings Act, S.A. 2003, c. C-16.5, requires evidence for the court to consider the matters 
required under section 5. Ms. Warner testified in two affidavits and in questionings conducted on 

them. In addition, she submitted two affidavits of Dr. David Zukor, and he was questioned as 
well. 

[2] The defendant submitted an affidavit by its managing director, Timothy Bourne, and an 

affidavit by Dr. Jason Werle. Questioning was conducted on Dr. Werle’s affidavit. 

B. Hip Replacement and Resurfacing Surgery 

[3] As the evidence (much of it not disputed) indicates, degenerative joint disease, primarily 
caused by arthritis, leads to chronic pain, stiffness and restrictions in activities. In many cases, it 
is treated with hip surgery. For some time, this meant “total hip arthroplasty” or total hip 

replacement surgery. This requires removal of the femoral (thigh bone) head and neck and 
implantation of a metal socket into the acetabulum (socket into which the head of the thigh bone 

fits). Within the acetabulum component is placed a liner, made of plastic or polyethylene, 
ceramic or metal; the femoral head is replaced with a stem and modular head made of metal or 
ceramic, implanted part way into the femur. 

[4] In the 1970s, an alternative procedure known as “hip resurfacing” developed. As 
explained by Dr. Werle, it involves implanting a metal acetabular component, or cup, into the 

patient’s socket and a metal femoral component is placed as a cap of the femoral head. A much 
smaller stem which does not penetrate the femur is used to fix the femoral component into the 
neck of the femur. Early resurfacing devices had high failure rates attributed (among other 

things) to the materials used, which had insufficient wear resistance. In recent years, only metal 
surfaces are used in hip resurfacing devices, thus the common reference to “metal-on-metal” hip 

resurfacing. 

[5] Dr. Zukor, whose evidence was tendered by the plaintiff, readily acknowledged that he 
has never been a fan of hip resurfacing, for a variety of reasons. While hip resurfacing seemed 

attractive because it conserved bone and tissue, was thought to be more natural, and was 
perceived to allow a more active lifestyle, he believed resurfacings are generally less effective 

and require more “revisions” (replacements) than total hip replacement. 

[6] Over his career, Dr. Zukor has performed between two to three thousand hip 
replacements, but only about fifteen hip resurfacings, because of his bias against them. The 

resurfacings he did were with a different product (since withdrawn from the market) from the 
defendant’s. Dr. Zukor has never used the defendant’s product. 
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[7] Dr. Zukor expressed his views about the problems and risks caused by metal particles, 
resulting from wear on the components, potentially causing damage to patients. However, he 

made it clear that regardless of what material is used in resurfacing, his preference remains total 
hip replacement rather than resurfacing. 

[8] Dr. Werle, on the other hand, has extensive experience with hip resurfacings and in 
particular the Birmingham Hip Resurfacing system: a product manufactured by the defendant, 
and licensed for use by Health Canada. He has performed many hip replacements and hip 

resurfacings. Since 2003, he has performed approximately 450 resurfacing procedures, all using 
the Birmingham system. 

[9] Dr. Werle emphasizes that hip resurfacing should only be performed for certain patients 
and by well-trained and experienced surgeons. In his words, “hip resurfacing is a technically 
demanding surgery that should not be performed by all orthopaedic surgeons.” With the 

appropriate patient and good surgical technique, performance of the Birmingham system has 
been excellent. He reports that his patients, when able to make comparisons because of having 

had one replacement and one resurfacing, have uniformly preferred the results of metal-on-metal 
hip resurfacing. 

[10] In addition to his clinical experience, Dr. Werle relied on findings made by the Alberta 

Hip Improvement Project. He exhibited to his affidavit its Preliminary Report on Early Results 
of Metal-on-Metal Resurfacing for Treatment of Degenerative Hip Disease in Alberta” 

(November 1, 2010). (Dr. Zukor exhibited the executive summary of the report to his 
supplementary affidavit, but acknowledged that he was unaware of the project or its study until 
the executive summary was given to him by plaintiff’s counsel.) 

[11] The project was begun in 2004 by the Alberta Bone and Joint Health Institute, and 
involved many surgeons, health administrators and patients whose treatment and progress was 

followed. It was funded by Alberta Health and Wellness, the McCaig Institute for Bone & Joint 
Health, and three medical supplies manufacturers, including Smith & Nephew, each of whom 
gave an unrestricted research grant. Alberta Health Services, Alberta Health and Wellness and 

the Alberta Orthopaedic Society were partners. There were a large number of participating 
surgeons from Calgary and Edmonton, including Dr. Werle, who also served on the advisory 

committee. 

[12] The Preliminary Report was put into evidence by both parties, questioned on extensively, 
and relied upon by both parties in oral submissions. It must therefore be given significant weight. 

Its contents may be summarized and paraphrased as follows: 

a) The purpose of the project was to examine the clinical efficacy and long-term 

safety of alternative hip bearing surfaces, such as metal-on-metal hip 
resurfacing, as compared to conventional total hip replacements. The study 
started in 2004, with the objective of following patients for ten years 

following their hip resurfacing or hip replacement. A rigorous review was 
considered important given the lack of information on long-term safety. 

b) In addition to the case studies, the project reviewed literature and data 
available from jurisdictions outside Alberta and outside Canada. 
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c) Metal-on-metal hip resurfacing was designed as a bone-conserving hip 
replacement option recommended for those under 66 years old. Its 

preservation of the femoral head and neck (which are removed in hip 
replacements) makes subsequent revisions (replacement surgeries) more 

successful. Early resurfacing devices had high failure rates, but have given 
place to the Birmingham system using what were thought to be successful 
features of earlier technology, namely bone conservation, with new features 

such as harder bearing surfaces and better fixation techniques. 

d) While metal-on-metal hip resurfacing has reduced the amount of wear debris 

that resulted from earlier surfacing materials, some limitations have been 
noticed. Metal-on-metal hip resurfacing may cause elevated cobalt and 
chromium ion levels, although little is known about consequences. Among 

other things, reactions to metal ions may cause pseudotumours (inflamed 
tissue caused by foreign elements). Metal ion levels appear to be related to 

how well the components of the replacement device are aligned. 

e) It is recommended that metal ion levels in blood be checked about a year after 
the procedure (to allow a settling- in period), and where above a certain 

guideline, continued monitoring is advisable. Consequences of increased 
metal ion levels are unknown. 

f) Because of the unknown teratogenic effect of metal ions, metal-on-metal 
devices are not advised for women of child bearing potential. 

g) The most common reason, according to the literature, for revision following 

use of the Birmingham system is femoral neck fracture. 

h) Patients must be comfortable with the risks of resurfacing, such as the 

unknown effects of elevated metal ion levels and femoral neck fractures, and 
have realistic expectations about the advantages and limitations of the device. 

i) Results of the study indicate that the Birmingham system may be an 

appropriate choice for select (young, more active) patients with good bones. 
Older female patients, in particular, are much less likely to benefit and 

existing practice guidelines regarding appropriate patient population recipients 
should be maintained. 

j) Patient satisfaction appears to be high following hip resurfacing, and 

outcomes on an overall basis are similar to or better than total hip 
replacement. 

k) While emphasizing the preliminary nature of its study and the inability to 
draw conclusions for long-term safety, the Preliminary Report concludes that 
“it does not appear that [Birmingham Hip Replacement] is associated with 

high rates of serious adverse events, including revision and mortality. 
Moreover, the functional outcomes of [Birmingham Hip Replacement] 

patients are promising and may be superior to [Total Hip Arthroplasty] in a 
select patient population. However, these interim results are limited by the 
time of follow-up, as longer-term surveillance is needed.” 
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l) “Current safety data suggests that it is not necessary to stop the study on the 
basis of safety concerns. These interim results are limited by the time of 

follow-up, as longer-term surveillance is needed.” 

[13] As would be expected, given his role with the project, Dr. Werle’s expert report 

emphasizes similar aspects of the benefits, risks and limitations of the Birmingham system. He 
continues to use it in his practice for patients he considers suitable and who choose it. 

C. Milana Warner 

[14] Ms. Warner was implanted with a Birmingham system on October 25, 2005, by her 
orthopaedic surgeon, Dr. Powell. She was fifty years old, not overweight and had been 

physically active until 2004. In that year, she experienced sharp hip pain while running and was 
diagnosed has having no cartilage in her hip. Until her surgery, she experienced significant pain 
and restriction in activities. 

[15] Dr. Powell recommended hip resurfacing because of her age, weight and previous 
activity levels. Ms. Warner chose resurfacing over hip replacement because, among other things, 

she believed it would give her superior range of motion; and the removal of less bone would 
make revision surgery easier, if it became necessary, than if she had replacement surgery. 

[16] About three months after the procedure, Ms. Warner noticed the system beginning to 

“pop and click.” A blood test showed elevated metal ion levels, which Dr. Powell began to 
monitor. By 2012, she testified, the levels were at a point that “I was informed by my doctors the 

levels of cobalt in my system were considered toxic. On or around April 5, 2012 I underwent 
another surgery to remove the Product which induced cobalt poisoning.” She acknowledged, 
however, that Dr. Powell told her there were no standards as to how high the levels could get 

before becoming toxic or dangerous. Her Birmingham system was replaced with a total hip 
replacement. 

D. The Proposed Class 

[17] The plaintiff proposes a class comprising “all those persons in Canada who were 
implanted with a Birmingham Hip Resurfacing System.” 

[18] In her supplementary affidavit, Ms. Warner testified that she has been informed by her 
counsel, the Docken Klym firm, that it has been retained by nine additional class members, and 

that these class members have experienced similar problems with the product as she experienced, 
namely: 

a) abrading of the metal components of the product; 

b) toxicity; 

c) removal of the product; 

d) full hip replacement; and 

e) extensive rehabilitation. 

[19] She has not spoken to any of these persons. Further, she has not reviewed any medical 

information pertaining to them; has no knowledge of their age, gender, weight, activity level, 
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surgeon or what type of device was implanted; and has no knowledge of whether any of them 
has undergone revision surgery. 

III Legal Principles 

A. General Principles 

[20] Any member of a class of persons may commence a proceeding on behalf of the 
members of that class, but must then apply for an order certifying the proceeding as a class 
proceeding and appointing a person as representative plaintiff (section 2). The legislation sets out 

criteria on which the court must be satisfied for a certification order to be made (section 5(1)); 
and directs that where each of the criteria are met, certification must be granted; and if not all of 

the criteria are met, certification must not be granted (sections 5(3) and (4)). The certification 
requirements in the Class Proceedings Act are that the pleadings disclose a cause of action, there 
is an identifiable class of two or more persons, the claims raise a common issue, a class 

proceeding would be the preferable procedure, and there is a suitable representative plaintiff 
(having regard to certain qualifications). 

[21] The emphasis in the Class Proceedings Act is on procedural considerations. Section 6(2) 
provides that “an order certifying a proceeding as a class proceeding is not a determination of the 
merits of the proceeding.” The seminal case of Hollick v Toronto (City), 2001 SCC 68, [2001] 2 

S.C.R. 261, repeats that caution, stating that “the certification stage is decidedly not meant to be 
a test of the merits of the actions” (para 16). Nevertheless, Hollick also held that “the class 

representative must show some basis in fact for each of the certification requirements set out in 
... the Act, other than the requirement that the pleadings disclose a cause of action” (para 25). 

[22] Some language in the Class Proceedings Act and Hollick and other authorities could 

mean, as was at times suggested on behalf of Ms. Warner, that if the statement of claim discloses 
a cause of action, the court must be concerned only with whether the other requirements are met. 

No consideration may be given to whether the action has any prospect of success. The authorities 
do not go that far, however, despite Hollick’s caution about not testing the merits. 

[23] In revisiting the standard of proof on certification applications recently, the Supreme 

Court of Canada held as follows: 

103 Nevertheless, it has been well over a decade since Hollick was decided, and it 

is worth reaffirming the importance of certification as a meaningful screening 
device. The standard for assessing evidence at certification does not give rise to “a 
determination of the merits of the proceeding” (CPA, s. 5(7) [s. 6(2)]); nor does it 

involve such a superficial level of analysis into the sufficiency of the evidence 
that it would amount to nothing more than symbolic scrutiny. 

104 In any event, in my respectful opinion, there is limited utility in attempting to 
define “some basis in fact” in the abstract. Each case must be decided on its own 
facts. There must be sufficient facts to satisfy the applications judge that the 

conditions for certification have been met to a degree that should allow the matter 
to proceed on a class basis without foundering at the merits stage by reason of the 

requirements of s. 4(1) [s. 5(1)] of the CPA not having been met. [Pro-Sys 
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Consultants Ltd v Microsoft Corporation, 2013 SCC 57, [2013] 3 S.C.R. 477, 
paras 103 and 104.] 

[24] To the same effect, in Windsor v Canadian Pacific Railway Ltd, 2007 ABCA 294, 417 
A.R. 200, the Court of Appeal held that while the Class Proceedings Act only requires that 

plaintiffs disclose a cause of action (a very low standard) and does not require a prima facie case, 
“some threshold level of evidence” is required for certification. “There are some actions that are 
purely speculative, have no air of realty, or are doomed to fail, and they will not be certified even 

if the pleadings disclose a cause of action” (para 35). Some cases go as far as to indicate that 
some evidentiary foundation supporting the claims will be necessary to meet the minimum 

standard identified in Hollick: for example, Sullivan v Golden Intercapital (GIC) Investments 
Corp, 2014 ABQB 212, para 64. 

[25] The authorities are not clear on how the screening function should be performed (Pro-

Sys) or how it might be determined whether the action is purely speculative, has no air of reality 
or is doomed to fail even if the pleadings disclose a cause of action (Windsor), or on what 

evidence. Given the indication in some authorities that no evidence is needed on the cause of 
action requirement, the screening function might arise out of the evidence submitted for the other 
statutory requirements. In T.L. v Alberta (Director of Child Welfare), 2006 ABQB 104, 395 A.R. 

327, Slatter J (now JA) held that the merits of an action are relevant to determining whether a 
class proceeding is the preferable procedure, and it is necessary to explore the merits to identify 

common issues and define the class (para 36). He held that even though a certification motion is 
not the place to decide difficult questions of fact or law, “if it appears on the face of the 
proceeding that the action is doomed to fail, there is little point in certifying the class proceeding 

(para 36). 

B. Cause of Action 

[26] Section 5(1)(a) requires the court to be satisfied that the pleadings disclose a cause of 
action. Thus, the legislation is clear that this element is determined from the pleadings only. 

[27] The test is the same as when applying to strike pleadings for not disclosing a cause of 

action. Thus, “the question ... is whether the disputed claims disclose a cause of action, assuming 
the facts pleaded to be true. If it is plain and obvious that a claim cannot succeed, then it should 

be struck out”: Alberta v Elder Advocates of Alberta Society, 2011 SCC 24, [2011] 2 S.C.R. 261, 
para 20, citing Hollick and Hunt v Carey Canada Inc, [1990] 2 S.C.R. 959, at 980. 

[28] As Martin J held (citing authority) in Andriuk v Merrill Lynch Canada Inc, 2013 ABQB 

422 (affd. 2014 ABCA 177), pleadings “must be construed generously and liberally with 
allowances for drafting deficiencies that do not disclose radical defects” (68). 

[29] A brief, analytical summary of the allegations in the statement of claim in this action is as 
follows: 

a) The plaintiff was implanted with the defendant’s product in 2005 (paras 1and 13). 

b) The product is a metal-on-metal hip resurfacing system developed, manufactured, 
distributed, marketed, promoted and imported into Canada by the defendant (paras 2, 

5 and 6). 
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c) The product is licensed and regulated by the Canadian federal government (para 7). 
Pursuant to the regulations, the defendant had a number of standards and obligations 

it was required to meet (para 9). 

d) The defendant failed to meet the required standards by, among other things, providing 

to the market a medical device which adversely affected health, was not effective for 
the medical conditions, purposes and uses intended, and deteriorated under normal 
use to such a degree that it adversely affected patients’ health (paras 9, 10 and 11). 

e) The plaintiff was injured because abrading of the metal alloy materials gave her a 
toxic level of cobalt in her blood, which in turn resulted in inflammation in her hip 

area and increased risk of cancer and other adverse effects on health. She was 
required to undergo a second surgery giving her a total hip replacement and removing 
the product; she suffered pain and discomfort and needed extensive rehabilitation 

(paras 12 and 15 to18). 

f) Other class members are those who were implanted with the same product and their 

dependents as determined by dependents statutes (para 2). 

g) Class members suffered injuries comprising physical injury, increased risk of 
complications to their future health (including corrective surgery), psychological 

injuries (fearing for their health and lives), loss of enjoyment of life and restricted 
movement, and pecuniary damages (subrogated to health authorities) (paras 19 to 22). 

[30] The defendant asserts that the statement of claim fails to disclose a cause of action, and 
the certification application should be dismissed on that basis alone. Citing authority, it says that 
the plaintiff was required to identify the design defect and establish an alternative design that 

would have been safer and economically feasible to manufacture. For negligent manufacturing, it 
should have been specific that “something went awry in the manufacturing process or that the 

process resulted in unintended consequences,” and it says that for the distribution, marketing and 
sale part of the negligence claim, it should have pleaded that harm outweighed the product’s 
value, and there was a failure to warn of known risks, giving particulars of the failure to warn. In 

summary, the defendants argue that “the statement of claim therefore fails to plead adequate 
material facts to support the causes of action it seeks to advance.” 

[31] The defendant raises legitimate concerns about the statement of claim, in that it offers 
few if any particulars about what the defendant should have done differently in compliance with 
its duties of care. Much of that is answered, however, by the recognition (as plaintiff’s counsel 

acknowledged in argument) that the essence of the allegations is simply that the Birmingham 
system should not have been on the market. 

[32] The conclusion that this is the essence of the plaintiff’s allegations can be drawn from the 
statement of claim, read generously and liberally. The plaintiff complains of a metal-on-metal 
resurfacing system that results in abraded material being absorbed in the body. The abraded 

material, she says, leads to a high concentration of metal ions resulting in inflammation, toxic 
levels of cobalt and increased risk of other adverse health effects. The defendant sold a product 

that was unsafe as a medical device, not fit for its intended purpose and not of merchantable 
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quality. The ultimate consequence is the need for the product to be removed, requiring additional 
surgery and rehabilitation. 

[33] Such a reading of the statement of claim discloses a cause of action, whatever its merits 
may be. No doubt putting a case more expressly would be better; and no doubt additional 

particulars would have been advisable, but there is enough. 

[34] A mere lack of particulars does not mean a cause of action is not made out. It may simply 
mean that the defendant is entitled to particulars on application: Hughes (Estate) v Brady, 2007 

ABCA 277, para 41. No application has been made here. 

C. Identifiable Class of Two or More Persons 

[35] The second requirement for certification is that “there is an identifiable class of two or 
more persons” (section 5(1)(b)). 

[36] As indicated earlier, the proposed class would include all people who had the 

Birmingham system implanted and their dependents as defined by relevant statutes. 

[37] The class definition must be based on objective criteria enabling identification of 

potential class members without reference to the merits of the claim; have a rational connection 
between the definition, causes of action and common issues; and not be so broad as to include 
persons who have no claim against the defendant, but not so narrow as to arbitrarily exclude 

persons with claims similar to those asserted on behalf of the proposed class: Windsor, paras 18 
and 19; Buelow v Morrissey, 2013 ABQB 277, 562 A.R. 79, para 27. 

[38] The defendant criticizes the class definition proposed by the plaintiff. Its only real 
substantive objection is that the definition “is not restricted to those who have experienced a high 
concentration of metal ions in their blood and therefore has no connection with the only injury 

particularized in the statement of claim.” 

[39] The difficulty with the defendant’s argument is that such a class definition would be less 

objective, less easily ascertainable, and may require some determination of the merits. Thus, this 
type of narrower definition was rejected in Crisante v DePuy Orthopaedics Inc, 2013 ONSC 
5186, where a definition similar to that proposed by the plaintiff was accepted. In that case, a 

definition based on the mere implanting of a hip device, rather than cases where revision surgery 
had been performed, was approved on the basis that “compensable harm may arise as soon as a 

defective device is implanted,” and “limiting the class to those who have sustained an injury has 
been found to improperly introduce a merits analysis to the determination of class membership” 
(paras 36 and 37). A similar conclusion regarding class definition, again involving a hip device, 

was reached in Jones v Zimmer GMVH, 2013 BCCA 21, 358 D.L.R. (4th) 499, para 29. 

[40] Thus, in my view the definition proposed by the plaintiff would be acceptable, assuming 

the other requirements of an identifiable class are satisfied. 

[41] As with all requirements for certification other than disclosing a cause of action, the 
plaintiff must adduce evidence to meet the requirement of “an identifiable class of two or more 

persons.” This element cannot be satisfied by pleadings or argument. While it is a “relatively low 
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evidentiary standard,” plaintiffs “have an obligation at the certification stage to introduce 
evidence to establish some basis in fact that at least two class members can be identified:” Sun- 

Rype Products Ltd v Archer Daniels Midland Company, 2013 SCC 58, [2013] 3 S.C.R. 545, para 
61. 

[42] Further, more is required than evidence that two persons come within the proposed class. 
As cases collected by Rooke ACJ show, there must be evidence of at least one person other than 
the plaintiff who both shares the same complaint and wants that complaint prosecuted in a class 

proceeding: Buelow, paras 32 to 39. This requirement is not a formality, but fundamental to a 
certification decision. Class actions are large-scale, complex proceedings, not to be invoked at 

the behest and for the benefit of a single complainant: Bellaire v Independent Order of Foresters, 
(2004) 5 C.P.C. (6th) 68 (Ont. SCJ), paras 31 to 33. 

[43] It would not be enough to establish through general evidence that the class as a whole 

may have suffered loss, for example by having been implanted with a defective Birmingham 
system. The Supreme Court emphasized that “the certification judge must be satisfied that there 

is some basis in fact that at least two persons can prove they incurred a loss: Sun-Rype Products 
Ltd. v Archer Daniels Midland Company, 2013 SCC 58, 364 D.L.R. (4th) 626, para 76. 

[44] As described earlier, the plaintiff’s evidence on this requirement is contained in her 

supplementary affidavit and questioning. Someone at the law firm representing her informed her 
that the firm was retained by nine additional class members who experienced “similar problems” 

with the Birmingham system as the plaintiff, namely abrading of metal components, toxicity, 
product removal, full hip replacement and extensive rehabilitation. When questioned, she 
acknowledged having no information about the identities of the nine people, the nature of their 

complaints or why they retained her counsel. 

[45] That is not enough. There is no identification of the purported class members or evidence 

that they wish to pursue their claims in a class action. Many potential plaintiffs “retain” counsel 
before deciding that they wish to commence or participate in legal proceedings. Furthermore, the 
description of the “similar problems” is so brief and generic as to defeat any attempt to evaluate 

whether there is “some basis in fact” to bare, conclusory allegations. 

[46] Adding to the difficulty is that the evidence is so weak in foundation as to deserve no 

weight. It is double hearsay – being passed from the anonymous nine people through an 
unnamed person at the law firm to the plaintiff. As Slatter J (now JA) said in T.L.: 

Ms. Stewart’s affidavit was full of hearsay. It recounted things that third parties 

had disclosed to Mr. Lee, and that Mr. Lee had then passed on to Ms. Stewart, 
who then swore that she verily believed them to be true. This sort of double 

hearsay is of so little probative value as to be of no use to the Court .... If there are 
third parties with factual information of assistance in the certification hearing, 
those third parties should themselves swear the affidavits. [para 24] 

[47] The same view of evidence at a certification hearing (this time, in the context of 
establishing a common question) was expressed in Ernewein General Motors of Canada Ltd, 

2005 BCCA 540, 260 D.L.R. (4th) 488 (leave denied: [2005] S.C.C.A. No. 545), where the 
British Columbia Court of Appeal held that “a relaxation of the usual rules [for the admissibility 
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of evidence] would not seem consonant with the policy implicit in the Act that some judicial 
scrutiny of certification applications is desirable, presumably in view of the special features of 

class actions and the potential for abuse by both plaintiffs and defendants” (para 31). 

[48] In addition to the nine people referred to in Ms. Warner’s supplementary affidavit, the 

plaintiff argues that there are three other groups which might make up the class. The Preliminary 
Report refers to 609 persons who received the Birmingham system, who are shown in tables as 
having various experiences with the implant; and about 450 people who had procedures 

performed by Dr. Werle, four of whom had revisions. 

[49] The evidence with respect to these groups also fails to show that they meet the criteria for 

an identifiable class. They are anonymous. There is no evidence of what (if any) complaint they 
now have regarding their Birmingham systems. The fact that a table indicates they experienced 
symptoms that led to revision, reoperation or monitoring says nothing probative about a 

complaint with the Birmingham system. Finally, there is no evidence any of these people wish to 
pursue a claim. 

[50] Thus, on the evidence before me, I find the plaintiff has failed to establish that there is an 
identifiable class of two or more persons. 

D. Common Issue 

[51] As the third requirement for certification, the plaintiff must establish that “the claims of 
the prospective class members raise a common issue, whether or not the common issue 

predominates over issues affecting only individual prospective class members (section 5(1)(c)). 

[52] As of the hearing, the plaintiff proposed the following as the common issues: 

A. Factual Issues 

i. Does the Product debride metal shavings into the body cavity? 

ii. If 1.1 is answered in the affirmative, does the debrided metal cause a 

higher risk of illness or injury? 

iii. What are the effects of debrided metal shavings on those persons whose 
implanted Product has so failed? 

iv. Is the presence of either cobalt or chromium or both ions in the blood 
sufficient cause for removal of the Product? 

B. Negligence 

i. Did the Defendant owe a duty of care to the Class to: 

a.  ensure that the Product was safe for prosthetic implantation and 

that implantation of such products would not cause illness or 
injury; 

b.  conduct adequate and regular testing on the Product to ensure 
that implantation of such products would not cause illness or 
injury; and/or 
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c.  upon discovering that the Product was not safe for implantation, 
warn the Class known deficiencies in the Product, take immediate 

and comprehensive steps to facilitate the surgical removal of any 
or all implantations of the Produce, or take any other remedial 

action? 

ii. Did the Defendant breach any of the duties of care it owed to the Class? 

iii. Was it reasonably foreseeable that a metal-on-metal prosthetic would 

debride in the body cavity? 

iv. Was it reasonably foreseeable that the debrided metal alloy would cause 

illness or injury if the metal or its derivatives were introduced into the 
blood stream or the body cavity? 

C. Remedies 

i. Are some or all of the Class Members entitled to recover from the 
Defendant one or more of the following categories of damages: 

a.  Reasonable medical costs incurred in the screening, diagnosis, 
and/or treatment of medical conditions caused by the implantation, 
ongoing complications and/or surgical revision/removal of the 

Product; 

b.  Lost wages or income caused by implantation, ongoing 

complications and/or surgical revision/removal of the Product; 

c.  Future care expenses caused by implantation, ongoing 
complications and/or surgical revision/removal of the Product 

including but not limited to: 

1.  An amount equal to the cost of surgical 

revision/removal undertaken in a foreign jurisdiction 
where such surgery can be demonstrated to be medically 
necessary; 

d.  Pain and suffering caused by implantation, ongoing 
complications and/or surgical revision/removal of the Product; 

and/or 

e.  An amount equal to the cost of surgical revision/removal 
undertaken in a foreign jurisdiction where such surgery can be 

demonstrated to be medically necessary. 

ii. Are Class-Members entitled to any other category of damages? If so, what 

are the categories to which the Class Members are entitled? 

iii. Can damages to the Class be determined, in whole or in part, on an 
aggregate, class wide basis? If so, what are the aggregate damages? 

D. Punitive Damages 

i. Does the conduct of the Defendant merit an award of punitive damages? 
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ii. If the answer to 4.1 is in the affirmative, should an award of punitive 
damages be made against the Defendant? If so, in what amount? 

E. Family Claims 

i. Where a Class Member suffered illness or injury as a result of the 

implantation of the Product, is the Class Member entitled to recover from 
the Defendant, one or more of the following categories of damages: 

a.  common law damages for the Class Member’s spouse for loss 

of consortium; 

b.  common law damages for the Class Member’s dependants for 

loss of care, guidance and companionship; and/or 

c.  damages for dependants’ pecuniary loss pursuant to the Family 
Law Act, RSO 1990, c F.3, s. 61, or for loss of consortium pursuant 

to the Tort-feasors Act, RSA 2000, c T-5, as applicable? 

[53] During submissions, plaintiff’s counsel acknowledged that the real common question at 

root of all claims was whether the Birmingham system should have been made available for 
implantation in patients. Further, he acknowledged that if the plaintiff failed on that question, the 
defendant would be successful against all class members. If the product was properly available, 

whether a plaintiff can establish liability against anyone depends on other questions, such as 
whether the product was suitable for the particular patient, whether the physician gave adequate 

advice and whether the surgery was performed with the required ability. 

[54] On the other hand, if the product should not have been available at all, then it is possible 
that all persons who had it implanted have a claim – perhaps because, as in Chrisante, 

compensable harm may arise as soon as a defective device is implanted into a person’s body 
(para 36). 

[55] (It is perhaps possible as well that the defendant could establish that it would not be in 
breach of its duties by making the product available if its warnings were modified. That is 
unlikely – the plaintiff’s entire theory is founded on the notion that metal-on-metal hip 

resurfacing is unsafe. The defendant’s literature already contains significant warnings and 
cautions.) 

[56] From the legislation and authorities, it is clear that the common question need not 
“predominate” over issues relating to individual class members (although that is a factor to be 
considered, as will be seen, in the “preferable procedure” inquiry). For a question to be common, 

its resolution must be necessary to the resolution of each class member’s claim, success for one 
class member must mean success for all, and the class members claims must share a substantial 

common ingredient – although class members need not be identically situated vis-à-vis the 
opposing party and they need not all benefit to the same extent from successful prosecution of 
the action: Pro-Sys, para 108. 

[57] The plaintiff’s current approach would enable the framing of high- level common 
questions that would be necessary to the resolution of each class member’s claim against the 

defendant, Smith & Nephew. If the allegation is that the Birmingham system was negligently 
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offered for sale – that it should not have been available – then this question will need to be 
determined for each claim, and answering them commonly would avoid duplication in legal and 

factual analysis (to paraphrase the analysis in Pro-Sys, para 111). 

[58] However, the common questions proposed in the plaintiff’s materials offer little help in 

identifying exactly what common questions should be heard. They fail to focus on the root issue, 
which the plaintiff acknowledged in argument. They include many issues not in dispute (such as 
the existence of a duty of care and whether the product debrides some metal shavings into the 

body cavity). They include questions that are not common (such as the effects of debrided metal 
shavings on persons with the Birmingham system). Further, they ask abstract questions like 

whether some categories of damages might be available to class members, when those are 
properly individual questions to be determined on proved facts. 

[59] Perhaps concerns over the questions could be resolved on a subsequent appearance, if 

certification was approved on other grounds. However, I decline to consider that possibility 
because of the other impediments to certification. In particular, the question of the “preferable 

procedure” is an overlapping consideration in this case. 

E. Preferable Procedure 

1. General Principles 

[60] The fourth statutory requirement is that the class proceeding “be the preferable procedure 
for the fair and efficient resolution of the common issues” (section 5(1)(b)). In determining 

whether a class proceeding is the preferable procedure, the court must consider all relevant 
matters, including at least five matters set out in section 5(2). 

[61] A preliminary matter is the scope of an inquiry into whether “a class proceeding would 

be the preferable procedure for the fair and efficient resolution of the common issues.” The 
words of the section might suggest, as was argued in Hollick, “that the court must look to the 

common issues alone, and ask whether the common issues taken in isolation would be better 
resolved in a class action rather than in individual proceedings” (para 27). The court rejected that 
contention, finding instead that “there must be a consideration of the common issues in context” 

(para 30); and that “the preferability analysis requires the court to look to all reasonably available 
means of resolving the class members’ claims and not just the possibility of individual actions” 

(para 31). Thus, the focus is not merely the best procedure for resolving the common issues.  

[62] Hollick was decided without the benefit of section 5(2), which lists factors to be 
considered when determining the preferable procedure. Those factors confirm the holding in 

Hollick that the scope of the preferable procedure inquiry extends to a consideration of whether a 
class action is the preferable procedure for resolving the claims of the proposed class members. 
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2. Statutory Considerations 

(a) “Whether questions of fact or law common to prospective of class members 

predominate over any questions affecting only individual prospective class members”: 

s. 5(2)(a). 

[63] The evidence does not establish that the common issues will predominate, but rather the 
contrary. 

[64] When complainants have concerns about their Birmingham systems, the cause could be 

any one or combination of factors. The affidavit and questioning evidence of both experts 
establishes that for a Birmingham system to be implanted, an orthopaedic specialist must assess 

numerous factors relating to the individual patient’s hip problem and relevant personal 
characteristics. The surgeon must then recommend the system as the appropriate device, a 
recommendation a patient may choose to accept. The Birmingham system must then be 

implanted, using a difficult surgical technique. Finally, all physicians must conduct appropriate 
follow up to monitor recovery and subsequent health. 

[65] The evidence also shows that the defendant has warned of potential harm from metal ions 
in its product literature. Thus, it may be important to determine the degree to which a plaintiff’s 
harm lines up with the warnings. Further, the adequacy of how those warnings were 

communicated through the patient’s physicians and surgeons will be relevant. Finally, harm from 
metal ions depends on an individual’s particular circumstances such as metal sensitivities, which 

cannot be known in advance or adequately controlled. 

[66] The plaintiff seeks to avoid these difficulties by alleging that the Birmingham system 
should not have been available at all. But that does not make individual issues go away. They 

will still be important, because these individual variables (a) may have caused most or all of the 
patient’s loss, (b) may be an intervening or a contributing cause, (c) may affect the amount of 

damages, and (d) may be covered by the defendant’s warnings. 

[67] More fundamentally, there is very little prospect of the plaintiff succeeding in its root 
allegation that the defendant is liable on the basis that the Birmingham system should never have 

been available for hip resurfacing. The main reasons for this conclusion, based on the evidence 
on this application, may be summarized as follows: 

a) The Birmingham system is federally- licensed and regulated, and has never been the 
subject of a recall in Canada. While not definitive, this makes it less likely that the 
system is so deficient that it should not be used for any application a surgeon might 

recommend. 

b) The system is the subject of an extensive, ongoing study by the Alberta Hip 

Improvement Project. The Preliminary Report indicates that current information 
supports the system remaining available as recommended by surgeons, within 
existing practice guidelines. 

c) Many qualified surgeons continue to recommend and use the Birmingham system for 
patients considered appropriate. 
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d) The revision rates experienced by patients with the Birmingham system are 
comparable, and in some cases better, than those experienced by patients with total 

hip replacements. 

e) The metal-on-metal aspect of the Birmingham system is an improvement on the 

materials that were used for other resurfacing systems, and is an element that presents 
the same risks where metal-on-metal is used in total hip replacements (as it is for 
some of those systems). 

f) Experts in orthopaedics consider the Birmingham system to be advantageous, as 
compared to total hip replacement alternatives, for some patients based on their 

personal characteristics and desires. There are a significant number of patients who, 
when given the alternatives with adequate information on risks and benefits, choose 
the Birmingham system. 

g) There is no evidence to support the allegation that the Birmingham system is so 
deficient that it should be removed from the list of available products. Not even the 

plaintiff’s expert, Dr. Zukor, goes that far. 

[68] These conclusions are relevant to the overall screening function the courts are required to 
perform when considering certification of class proceedings. They are germane when 

considering the question of preferable procedure as well. 

[69] If the plaintiff fails on the root question of whether the Birmingham system should be 

available, which I conclude is likely based on the evidence before me, all she and other potential 
plaintiffs are left with is a host of individual factors, which probably means their main claim, if 
they have one, must be against their physicians and surgeons. Even if they win on the root 

question against the manufacturer, the individual factors will dominate the ultimate resolutio n of 
each prospective plaintiff’s claim. 

(b) “Whether a significant number of the prospective class members have a valid interest 

in individually controlling the prosecution of separate actions”: s. 5(2)(b). 

[70] The evidence says nothing about whether there is a significant number of individuals who 

seek to bring separate actions. Indeed, as indicated earlier, there is no evidence of any weight to 
suggest that claimants other than Ms. Warner have complaints that they wish to pursue in class 

proceedings. 

[71] This factor thus has little bearing on the preferable procedure. 

(c) “Whether the class proceeding would involve claims that are or have been the subject 

of any other proceedings”: s. 5(2)(c). 

[72] Again, there is no evidence on this factor, and I infer that there are no other proceedings  

regarding the Birmingham system that would weigh against a class proceeding. 
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(d) “Whether other means of resolving the claims are less practical or less efficient”: s. 

5(2)(d). 

[73] The plaintiff argues that a class proceeding must be preferable, because determination of 
any common issue makes it more practical and efficient than separate actions, even if case-

managed together. 

[74] The plaintiff’s argument seems persuasive in theory. It is less convincing, however, in the 
absence of a more fulsome analysis of why case managed proceedings, particularly if the group 

remains relatively manageable, would not be workable. There are other options, which the 
plaintiff has not considered, that would be available within the context of case management to 

avoid unnecessary duplication while still recognizing the dominance of individual elements for 
each plaintiff’s claim. The absence of evidence about the circumstances of the other nine 
potential class members precludes full consideration of this factor. 

[75] I adopt the words of Martin J in Andriuk, that “in the absence of a clear articulation of 
this case as a whole and on the record, I am unable to find that a class proceeding is the most 

practical and most efficient means of bringing this claim forward” (para 160). 

(e) “Whether the administration of the class proceeding would create greater difficulties 

than those likely to be experienced if relief were sought by other means”: s. 5(2)(e). 

[76] The consideration of this factor is similar to the preceding one. There is very little 
evidence on which a determination can be made on the merits of individual proceedings, likely 

under joint case management, as compared with a class proceeding. 

[77] Further, on the most generous treatment of Ms. Warner’s supplementary affidavit and 
questioning (which is not warranted), there are nine additional class members who have 

complaints they wish to pursue in class proceedings. While a class need not be large, it has been 
recognized that joinder of individual claims may be a better solution than class proceedings 

where the numbers are small: Western Canadian Shopping Centres Inc v Dutton, 2001 SCC 46, 
[2001] 2 S.C.R. 534, para 42; Metera v Financial Planning Group, 2003 ABQB 326, 332 A.R. 
244, para 75; Crisante, paras 12 and 30 to 40; and Taylor v Wright Medical Technology Canada, 

2014 NSSC 89, 1083 A.P.R. 103, para 56. 

3. Any Matter Considered Relevant 

[78] In addition to the required considerations listed in section 5(2)(a) through (e), the court 
may consider any matter it considers relevant to determining whether a class proceeding would 
be the preferable procedure for the fair and efficient resolution of the common issues. To assist 

in determining what considerations are relevant, regard must be had to the purpose of the 
“preferable procedure” inquiry, well set out by Martin J as follows: 

The Court is required to take a purposive approach to the interpretation of these 
factors [as set out in sections 5(2)(a) through (e)], testing them against the 
objectives of the CPA. The essence of the preferable procedure inquiry is whether 

a class action represents a fair, efficient and manageable procedure that is 
preferable to any alternative method of resolving the claims: Hollick at para 28. 

Furthermore, the Court must determine whether proceeding as a class action 
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advances the policy objectives of access to justice, judicial economy, and 
behaviour modification: Hollick at para 27. [Andriuk, para 149.] 

[79] The policy of access to justice is an important rationale for the Class Proceedings Act and 
may inform its interpretation and application. But, of course, it must be considered in light of 

other objectives of the law and in a fair, balanced way. Not all claims must be certified just 
because not doing so may mean individual claims do not proceed. Some regard must be had to 
whether they have an air of reality and whether there is sufficient basis in fact to allow them to 

invoke the scale and complexity of class proceedings. Furthermore, to the extent individuals 
have claims they may wish to pursue arising out of hip resurfacing, it does them no service to 

encourage an action focused on one potential avenue of recovery which, on the evidence before 
me, I conclude is unlikely to be a promising recourse. 

[80] For reasons largely given earlier, judicial economy does not augur in favour of 

certification either. As in Hollick (para 32), any common issue here is negligible in relation to the 
individual issues – a factor relevant to judicial economy. Nor is judicial economy furthered by 

encouraging class actions of tenuous validity. 

[81] Finally, the policy of behaviour modification is not a compelling consideration in favour 
of certification here. The Birmingham system has been and remains subject to Health Canada 

regulations. Its limitations have been the subject of extensive study and are well known by the 
orthopaedic surgeons who consider its possible use and perform the procedure when it is 

implanted. 

F. Representative Plaintiff 

[82] The final requirement for a certification order concerns the proposed personal 

representative. With respect to the points at issue in this case, the court must be satisfied that 
“there is a person eligible to be appointed as a representative plaintiff who, in the opinion of the 

Court, (i) will fairly and adequately represent the interest of the class, [and] (ii) has produced a 
plan for the proceeding that sets out a workable method of advancing the proceeding on behalf of 
the class and of notifying class members of the proceeding” (section 5(1)(e)(i) and (ii)). 

[83] The authorities have added meaning to this requirement, emphasizing the importance of a 
representative’s role in class proceedings. The principals are helpfully distilled from the cases by 

Thomas J in Sullivan (paras 43 to 62). I paraphrase them, with one additional reference, as 
follows: 

a) The function of a representative plaintiff is to direct the lawyer who conducts a class 

action. The process should be controlled by the client, not driven by a lawyer. 

b) Thus, a representative plaintiff should not be a “passive figurehead,” a “hollow puppet 

operated by a lawyer,” or an “empty vessel controlled by a lawyer.” 

c) The representative plaintiff must have a basic knowledge of his or her role in the 
litigation, and demonstrate some general knowledge and understanding of the nature and 

form of class proceedings. 
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d) As elaborated by Slatter J (now JA) in T.L., “there are good reasons for requiring the self-
appointed representative plaintiff to consult with other members of the class” (T.L., para 

123). 

e) The proposed representative must satisfy the court that he or she will vigorously and 

capably prosecute the interests of the class. 

f) On the other hand, the court may not require an ideal and sophisticated representative 
plaintiff with relevant skills, training or education – particularly as one may not be 

available from a particular class. 

[84] It is important to maintain these reasonable expectations for a representative plaintiff. 

The policies underlying the Class Proceedings Act do not require a wholesale abandonment of 
the common law’s deep-routed caution regarding suits where there is no genuine lis between the 
parties. In that respect, this element overlaps the concerns embodied in the requirement that there 

be an identifiable class of two or more persons. For certification to issue, the court must be 
satisfied on evidence that there is someone other than the plaintiff who shares the same 

complaint and wants it prosecuted in a class proceeding, and that there is a suitable person to 
represent these interests. 

[85] On the evidence, I conclude that Ms. Warner does not meet the requirements for a 

representative plaintiff as set out in the Class Proceedings Act and the authorities. She knows 
nothing about the nine individuals referred to in her supplementary affidavit, other than the 

limited information fed to her through a law firm. She has not taken the most basic steps to 
acquire that information, but has allowed herself to be a passive voice. Given her lack of 
initiative to date, it is unlikely that she will vigorously and capably prosecute the interests of 

these people of whom she knows nothing. 

[86] Section 5(1)(e) also requires consideration of whether the proposed representative 

plaintiff “has produced a plan for the proceeding that sets out a workable method of advancing 
the proceeding on behalf of the class and of notifying class members of the proceeding.” 

[87] The proposed plan is very general. It fails to meaningfully address the specific challenges 

of this case, as opposed to class actions generally. For example, it does not address what areas of 
expertise would be required. It says nothing about how experts will be identified and retained. It 

does not speak to the degree of discovery that will be required on the common issues and the 
individual issues. It is particularly deficient by deferring all questions of procedure and evidence 
regarding individual issues until case management following determination of common issues. 

That is unacceptable where, as here, individual issues are likely to consume most of the court’s 
and the parties’ time. 

[88] I decline to find that the plan would preclude certification if the other elements required 
by the statute and authorities had been satisfied. I recognize that in some cases it may be proper 
to require a further plan as a condition of certification. There are too many other reasons to 

decline certification for me to consider that possibility in this case. 

20
15

 A
B

Q
B

 1
39

 (
C

an
LI

I)



Page: 20 

 

IV Conclusion 

[89] For the reasons given, the plaintiff has failed to satisfy the court of all of the requirements 

for a class certification under section 5(1) of the Class Proceedings Act. Therefore, the 
application for certification is dismissed. 

[90] The plaintiff is, of course, at liberty to proceed with her individual action against the 
defendant. 

[91] The parties have leave to speak to costs, if they cannot agree. 

 

Heard on the 21st and 22nd day of January, 2015. 

Dated at the City of Calgary, Alberta this 27th day of February, 2015. 
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The Majority: 

 

Introduction 

[1] The appellant asks this Court to overturn a decision refusing to certify a class action 

brought by her as representative plaintiff against the respondent, manufacturer of the Birmingham 

Hip Resurfacing System (Birmingham System). The appellant had the Birmingham System 

implanted in her hip joint by her orthopedic surgeon in 2005. Three months after the procedure, the 

appellant noticed the system beginning to pop and click. A blood test showed elevated levels of 

cobalt in her blood. By 2012, the ion levels were at a point that was considered toxic. Accordingly, 

she underwent a further surgery in April 2012 to remove the Birmingham System and had a total 

hip replacement and bone graft.  

[2] In September 2013, the appellant commenced an action against the manufacturer for 

damages resulting from the implantation of the Birmingham System. The statement of claim was 

filed under the Class Proceedings Act, SA 2003, c C-16.5 (CPA), and the appellant applied for 

certification of her action as a class action. Members of the class were proposed to be all persons in 

Canada who had the Birmingham System implanted and all those qualifying as dependants under 

the relevant provincial statutes who were entitled to advance claims due to the death or personal 

injury of a member of the class. 

[3] The matter was case managed for almost two years. The appellant advised the case 

management judge that there were nine other individuals who were experiencing similar problems 

to her own, who had been implanted with the Birmingham System and had been obliged to have 

the system removed and a total hip replacement implanted instead. The respondent sought 

disclosure of the medical records of those nine individuals, but the case management judge 

determined that only the appellant’s medical records ought to be produced prior to certification. 

[4] Two days before the certification hearing, the case management judge was obliged to 

recuse herself. The certification hearing proceeded before a different judge. He denied the 

certification on the basis that the criteria under s 5 of the CPA had not been met. Although he 

concluded that the pleadings disclose a cause of action, he held that there was not an identifiable 

class of 2 or more persons, that the claims did not raise a common issue, that a class proceeding 

was not a preferable method for resolving the common issue, and that the appellant was not a 

proper representative plaintiff.  

[5] The appellant puts forward two grounds of appeal: 

(a) The certification judge failed to apply the appropriate legal standard to the 

evidence, namely whether there is “some basis in fact” for each of the section 5 

certification requirements; and 
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(b) The certification judge failed to consider key facts, misapprehended the evidence 

and considered irrelevant considerations in applying the section 5 criteria. 

[6] I agree. The appeal must be allowed for the reasons that follow. 

Standard of review 

[7] Whether the certification judge applied the appropriate legal standard in evaluating the 

evidence is a question of law reviewable on a standard of correctness. Findings of fact are entitled 

to deference absent palpable and overriding error. 

The purpose of the Class Proceedings Act 

[8] A court hearing an application to certify a class proceeding must bear in mind the 

objectives of class proceedings legislation. As was noted by McLachlin CJC in Hollick v Toronto 

(City), 2001 SCC 68, [2001] 3 SCR 158 at para 14, such legislation was adopted to provide the 

courts with a procedural tool that would allow them to deal efficiently, and on a principled rather 

than ad hoc basis, with increasingly complicated litigation. Product liability cases, for example, 

generally lend themselves well to class proceedings: see Ontario Home Warranty Program v 

Chevron Chemical Co (1999), 46 OR (3d) 130, 37 CPC (4
th

) 175 (Ont SCJ) at para 95; Wilson v 

Servier Canada (2000), 50 OR (3d) 219 (Ont SCJ) at para 118; Pardy v Bayer Inc, 2004 NLSCTD 

72, 46 CPC (5
th

) 155 at para 81. The class action can provide a more efficient means of recovery 

for plaintiffs who have suffered harm as the result of a mass produced product and for whom the 

bringing of individual claims is not a viable option: see Sun-Rype Products Ltd v Archer Daniels 

Midland Company, 2013 SCC 58, [2013] 3 SCR 545.  

[9] Class actions have distinct advantages over a multiplicity of individual suits in such cases: 

judicial economy, access to justice, and behaviour modification. A liberal approach to the 

interpretation of class proceedings legislation is required in order to ensure those objectives are 

achieved. As the British Columbia Court of Appeal noted in Pro-Sys Consultants Ltd v Infineon 

Technologies AG, 2009 BCCA 503 at para 64, 312 DLR (4th) 419, leave to appeal refused [2010] 

SCCA 32: 

The provisions of the [Class Proceedings Act] should be construed generously in 

order to achieve its objects: judicial economy (by combining similar actions and 

avoiding unnecessary duplication in fact-finding and legal analysis); access to 

justice (by spreading litigation costs over a large number of plaintiffs, thereby 

making economical the prosecution of otherwise unaffordable claims); and 

behaviour modification (by deterring wrongdoers and potential wrongdoers 

through disabusing them of the assumption that minor but widespread harm will 

not result in litigation): Western Canadian Shopping Centres Inc. v. Dutton, 2001 

SCC 46 (CanLII), [2001] 2 S.C.R. 534 at paras. 26-29 [Western Canadian 

Shopping Centres]; Hollick v. Toronto (City), 2001 SCC 68 (CanLII), [2001] 3 

S.C.R. 158 at para. 15 [Hollick]. 
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[10] It must also be emphasized that class certification is not a trial, nor is it a summary 

judgment application. It does not involve a consideration of the claim on its merits. It is “a 

procedural motion which concerns the form of an action, not its merits”: Pardy at para 91. The 

Supreme Court of Canada has stated (at para 16 of Hollick):  

Thus the certification stage is decidedly not meant to be a test of the merits of the 

action: see Class Proceedings Act, 1992, s. 5(5) (‘An order certifying a class 

proceeding is not a determination of the merits of the proceeding’)... Rather the 

certification stage focuses on the form of the action. The question at the 

certification stage is not whether the claim is likely to succeed, but whether the suit 

is appropriately prosecuted as a class action ...  

[11] Like the class proceedings legislation in other jurisdictions, subsection 5(1) of the Alberta 

CPA sets out the criteria that must be met before a court will grant a certification application. The 

court is to certify a proceeding as a class proceeding if it is satisfied that: 

(a) The pleadings disclose a cause of action; 

(b) There is an identifiable class of 2 or more persons; 

(c) The claims of the prospective class members raise a common issue, whether or not 

the common issue predominates over issues affecting only individual class 

members; 

(d) A class proceeding would be the preferable procedure for the fair and efficient 

resolution of the common issues; 

(e) There is a person eligible to be appointed as a representative plaintiff who, in the 

opinion of the Court,  

(i) will fairly and adequately represent the interests of the class, 

(ii) has produced a plan for the proceeding that sets out a workable method of 

advancing the proceeding on behalf of the class and of notifying class 

members of the proceeding, and 

(iii) does not have, in respect of the common issues, an interest that is in conflict 

with the interests of other prospective class members. 

[12] The first certification requirement is that the pleadings disclose a cause of action. The 

Supreme Court of Canada has repeatedly explained that this requirement is assessed on the same 

standard of proof that applies to a motion to dismiss; the facts as pleaded are assumed to be true 

and the requirement is satisfied unless it is “plain and obvious” that the plaintiff’s claim cannot 

succeed: Hollick at para 25; Alberta v Elder Advocates of Alberta Society, 2011 SCC 24, [2011] 2 
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SCR 261; Pro-Sys Consultants Ltd v Microsoft Corporation, 2013 SCC 57, [2013] 3 SCR 477 at 

para 63. 

[13] The rest of the certification requirements are procedural and are intended to establish 

whether a class proceeding is the appropriate procedure for the prosecution of the claim. The 

proposed representative plaintiff must show that there is “some basis in fact” for each of the 

certification requirements and must bring evidence to establish them. In conformity with the 

liberal and purposive approach to certification applications, the evidentiary burden is not onerous; 

it requires only a “minimum evidentiary basis”: Hollick at paras 24-25; Stewart v General Motors 

of Canada Ltd, [2007] OJ No 2319 (SCJ). The Ontario Court of Appeal described the role of 

evidence in the certification application in Cloud v Canada (Attorney General) (2004), 247 DLR 

(4
th

) 667 at para 50, 73 OR (3d) 401 (CA), leave to appeal refused [2005] SCCA No 50: 

[O]n a certification motion the court is ill equipped to resolve conflicts in the 

evidence or to engage in finely calibrated assessments of evidentiary weight. What 

it must find is some basis in fact for the certification requirement in issue. 

[14] It is also clear that the “some basis in fact” standard applies only to the procedural 

requirements set out in ss 5(1)(b) to (e), and not to the s 5(1)(a) requirement that the pleadings 

disclose a cause of action: see Pro-Sys at para 99 and Hollick at para 25. As noted, the latter 

requirement is decided on the basis of the facts as set out in the pleadings, and not the 

consideration of evidence.  

[15] Ultimately, the question before the certification judge is procedural – is there some basis in 

fact to conclude that a class proceeding would be the preferable procedure for a resolution of the 

common issues in the claim: AIC Limited v Fischer, 2013 SCC 69, [2013] 3 SCR 949 at para 1. 

The authorities are clear that a consideration of the merits of the claim itself is neither necessary 

nor warranted at the certification stage, nor is the certification judge to enter into a weighing of 

conflicting evidence with respect to the merits of the claim. As the Supreme Court of Canada 

reiterated in Pro-Sys at para 100: 

The Hollick standard of proof asks not whether there is some basis in fact for the 

claim itself, but rather whether there is some basis in fact which establishes each of 

the individual certification requirements. 

[16] And at para 102: 

 The certification stage does not involve an assessment of the merits of the claim 

and is not intended to be a pronouncement on the viability or strength of the action; 

‘rather, it focuses on the form of the action in order to determine whether the action 

can appropriately go forward as a class proceeding’... 

[17] The Supreme Court of Canada in Pro-Sys also re-affirmed that certification can operate as 

a meaningful screening device, and that there should be more than a “symbolic scrutiny” of the 
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evidence: para 103. This comment should not be taken as a direction to engage in “a robust 

analysis of the merits at the certification stage”, as in commonly undertaken in American cases. 

Pro-Sys emphasized this at para 105: 

... the outcome of a certification application will not be predictive of the success of 

the action at the trial of the common issues. I think it important to emphasize that 

the Canadian approach at the certification stage does not allow for an extensive 

assessment of the complexities and challenges that a plaintiff may face in 

establishing its case at trial. After an action has been certified, additional 

information may come to light calling into question whether the requirements of s 

4(1) continue to be met. 

         [emphasis added] 

[18] Any assessment of evidence at certification is aimed not at predicting the likelihood of 

success at trial, but at determining whether the conditions for certification have been met “to a 

degree that should allow the matter to proceed on a class basis without foundering at the merits 

stage by reason of the requirements of ... the CPA not having been met”: Pro-Sys at para 104. In 

other words, the certification judge can screen out those cases where, for example, it will not be 

possible for any claimant to establish that he or she is a member of the class, not cases where the 

certification judge has doubts about the ultimate success of the claim. This can be a fine line, and 

each case must be assessed on its own merits. As will be seen, in my view a portion of my 

colleague’s approach to this case falls on the wrong side of that line. Although I agree with many 

of his conclusions in allowing this appeal, I would not go so far as to narrow the proposed class 

definition, to disallow the claim for punitive damages at this stage, or to question the likelihood of 

the claim succeeding at trial. 

The statutory requirements 

(a) Do the pleadings disclose a cause of action? 

[19] The first certification requirement is that the pleadings disclose a cause of action. As was 

noted above, the plaintiff will have established this requirement unless, assuming the facts in the 

pleadings to be true, it is plain and obvious that the claim cannot succeed.  

[20] This is not an issue in this case. The certification judge properly recognized that the 

pleadings disclose a cause of action, namely a claim that the Birmingham System was unsafe as a 

medical device, not fit for its intended purpose, and not of merchantable quality. 

[21] Having concluded that the pleadings disclose a cause of action, the certification judge went 

on to conclude that none of the procedural requirements for certification had been met. For the 

reasons that follow, I disagree.  
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(b) Is there an identifiable class of two or more persons? 

[22] Sub-section (5)(1)(b) of the CPA requires that there be an identifiable class of two or more 

persons. There are several principles relevant to this consideration. The class must be based on 

objective criteria, bearing a rational connection or relation to the common issues. Not every class 

member needs to be named or known; a definition is sufficient if it enables a court to determine 

whether any person coming forward is or is not a class member: see Western Canadian Shopping 

Centres Inc v Dutton, 2001 SCC 46, [2001] 2 SCR 534 at para 38, and Sun-Rype at para 59. Even 

if a class definition requires amendment before or after certification, a class can be certified. That 

some members of the class might not have a claim is not on its own a disqualifying factor. The 

identifiable class requirement has been described as “a low threshold issue”: Windsor v Canadian 

Pacific Railway Ltd, 2006 ABQB 348 at para 91, 402 AR 162; Buelow v Morrissey, 2013 ABQB 

277, 562 AR 79 at para 32. 

[23] In this case, the class sought to be certified is defined as “all those persons in Canada who 

were implanted with a Birmingham Hip Resurfacing System”. This definition satisfies the 

principle that “the class must simply be defined in a way that will allow for a later determination of 

class membership”: Sun-Rype at para 57.  

[24] There was evidence before the certification judge regarding membership in the proposed 

class. A 2010 preliminary report of the Alberta Bone & Joint Health Institute1 that was filed as 

evidence before the certification judge, and accepted by him, establishes that there were some 609 

persons in Alberta who were implanted with the Birmingham System between 2004 and 2009. 

According to the report, 174 of those patients received annual blood tests to assess the level of 

metal ions in their blood; 22 of those were identified as having elevated metal ion levels similar to 

those experienced by the appellant, and further follow up and research are underway with respect 

to those patients.  

[25] More specifically, the appellant provided evidence of the existence of nine individuals, 

each of whom was implanted with the Birmingham System, experienced problems with it similar 

to her own, and had to have it removed and replaced with a full hip replacement. Each of those 

individuals has retained counsel and wishes to pursue the class action. The initials of the nine 

potential class members, and the dates of the Birmingham System implant and removal for each of 

them, were provided to the original case management judge and to opposing counsel. 

Notwithstanding this, and the sworn testimony of the representative plaintiff that she was advised 

by counsel that there were nine additional potential plaintiffs in the same circumstances as her 

own, the certification judge found that the evidence was deficient because the appellant had not 

spoken directly to the potential class members, had not reviewed their medical information, and 

had no knowledge of their personal circumstances. 

                                                 
1
 “Alberta Hip Improvement Project, Preliminary Report on Early Results of Metal-on-Metal Resurfacing for 

Treatment of Degenerative Hip Disease in Alberta”, November 1, 2010, Alberta Bone & Joint Health Institute. 
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[26] In my view, the certification judge’s approach to the evidence of class membership 

constitutes palpable and overriding error. The original case management judge was aware of the 

existence of these nine individuals and specifically declined to order the production of their 

medical files prior to certification. It is unduly harsh and punitive to suggest that the information 

earlier provided to the court, albeit not in affidavit form, coupled with the clear sworn statement of 

the representative plaintiff at the certification hearing, was insufficient to meet the low evidentiary 

threshold for an identifiable class. It is not necessary to provide evidence of the specific identity of 

prospective class members at the time of certification: Buelow at para 51. 

[27] I have had the opportunity to review the narrower class definition proposed by my 

colleague, but I cannot agree that it is appropriate to narrow the definition as he suggests. A class 

definition should not be overly broad and should not include persons who have no claim against 

the defendants, but nor should it be unnecessarily narrow so that it arbitrarily excludes persons 

with claims similar to those asserted on behalf of the proposed class: Windsor v Canadian Pacific 

Railway Ltd, 2007 ABCA 294, 417 AR 200 at paras 18-20. There must be a rational connection 

between the proposed class definition, the proposed causes of action and the proposed common 

issues. Moreover, the class definition must “permit the identification of potential class members 

without reference to the merits of the claim”: Windsor at para 18. 

[28] My colleague identifies two subclasses within the proposed class definition: (a) those who 

have the Birmingham System and are experiencing the presence of metallic ions, and (b) those 

who have had a revision of the Birmingham System earlier than the expected 10 years. His 

narrowed class definition would effectively remove the first subclass from the definition entirely. I 

would not narrow the class definition in this way. There will no doubt be individuals who fall into 

both groups. Indeed, the proposed representative plaintiff herself had early revision after her 

physician expressed concern about potentially toxic levels of metal ions in her blood. That there 

may be scientific controversy as to the effect of elevated levels of metallic ions on an individual’s 

health is not sufficient reason to exclude those in the first subclass at the certification stage on the 

basis that they may not be able to prove their claim at trial. This is an impermissible weighing of 

the evidence, and an impermissible assessment of the merits of the claim itself, and has no place in 

a certification application. Whether that subclass of plaintiffs has a provable claim is a matter for 

the trial judge, not the certification judge. 

[29] Nor would I exclude from the class definition those patients who have, so far, not 

expressed concern with the Birmingham System. To say that these patients are satisfied with the 

system and therefore have no claim is one possible interpretation of the evidence presented at the 

certification hearing, but it is not the only one. It would be arbitrary to exclude those patients who 

are not currently covered by the contraindications set out in the June 2015 recall notice on the 

assumption that they may not require early revision.  
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(c) Do the claims raise a common issue? 

[30] To satisfy s 5(1)(c) of the CPA, the action must raise common issues of fact or law. Those 

issues need not be determinative; the requirement is that the resolution of the common issues 

would advance the litigation: see, eg, Carom v Bre-X Minerals Ltd (2000), 51 OR (3d) 236, [2000] 

OJ No 4014, at para 41 (CA). In Bre-X, MacPherson JA went on to state: 

... Resolution through the class proceeding of the entire action, or even resolution of 

particular legal claims in the action, is not required. In Campbell v. Flexwatt Corp. 

(1997), 1997 CanLII 4111 (BC CA), 15 C.P.C. (4th) 1, 44 B.C.L.R. (3d) 343 

(C.A.), Cumming J.A. said, at p. 18 C.P.C.:  

When examining the existence of common issues it is important to 

understand that the common issues do not have to be issues which 

are determinative of liability; they need only be issues of fact or law 

that move the litigation forward. The resolution of a common issue 

does not have to be, in and of itself, sufficient to support relief. To 

require every common issue to be determinative of liability for 

every plaintiff and every defendant would make class proceedings 

with more than one defendant virtually impossible.  

[31] The claims of the class members must share a substantial common ingredient, but it is not 

necessary that common issues predominate over non-common issues. As the Supreme Court of 

Canada has noted, “the underlying question is whether allowing the suit to proceed as a [class 

action] will avoid duplication of fact-finding or legal analysis”: Dutton at para 39; Pro-Sys at para 

108. 

[32] The appellant describes the common issues here as focusing primarily on standard of care 

and regulatory compliance. During submissions before the certification judge, appellant’s counsel 

stated that the real common question at the root of all claims was whether the Birmingham System 

should have been made available for implantation in patients. The certification judge 

acknowledged that whether the Birmingham System was negligently offered for sale would be an 

appropriate common issue, as the question would need to be determined for each claim and 

answering it commonly would avoid duplication in legal and factual analysis. I agree that a 

determination of whether the device that was implanted in all members of the class was defective 

or unfit would significantly advance the action, notwithstanding that individual issues (relating to 

damages or other alleged factors affecting causation, for example) would remain to be determined. 

The existence of individual issues does not detract from the reality that there are significant 

common issues, the resolution of which will advance the progress of the litigation: Wilson v 

Servier at para 112.  

[33] Support for that conclusion may be found in decisions of the courts of Ontario, British 

Columbia, Quebec and Nova Scotia, all of which have certified class actions against 
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manufacturers of hip replacement devices: see Crisante v DuPuy Orthopaedics Inc, 2013 ONSC 

5186; Jones v Zimmer GMBH, 2013 BCCA 21, 358 DLR (4
th

) 499; Taylor v Wright Medical 

Technology Canada Ltd, 2014 NSSC 89. All those plaintiffs were implanted with hip replacement 

devices that were manufactured by the various defendants; all subsequently required corrective 

surgery after the device failed and had to be removed. The courts held that the determination of the 

issue of whether the device was defective or unfit would require common evidence and would 

assist in the resolution of the litigation even though individual issues of specific causation and 

damages would have to be decided separately. The common issues here are similar; there is no 

principled reason why this proceeding should be treated differently insofar as certification is 

concerned. 

[34] The certification judge stated that his concerns regarding the precise formulation of the 

common issues might be resolved on a subsequent appearance. I agree. His primary reason for 

dismissing the certification application related to the next criterion, and his conclusion that a class 

action is not the preferable procedure. As is discussed below, the certification judge erred in 

applying the incorrect standard in reaching that conclusion. 

(d) Is a class proceeding the preferable procedure for the fair and efficient resolution of 

the common issues? 

[35] The certification judge concluded that a class action was not the preferable proceeding for 

the resolution of the common issues. In reaching that conclusion, he was troubled by the existence 

of individual issues that may affect the causation and damages analysis for individual class 

members. As was discussed under the “common issues” heading, the authorities make clear that 

there is practical utility in deciding common issues, even if significant individual issues will 

remain to be addressed to assess the claims of individual class members. The common issues need 

not be determinative of liability; they need only advance the action: Bre-X at para 40; Wright 

Medical at paras 57-59.  

[36] The certification judge’s main concern, though, was his conclusion that “there is very little 

prospect of the plaintiff succeeding in its root allegation that the defendant is liable on the basis 

that the Birmingham system should never have been available for hip resurfacing”, based on his 

view of the evidence presented at the certification hearing. This conclusion is not sustainable. It 

was not open to the certification judge to weigh conflicting evidence to opine on the relative merits 

of the parties’ positions at the certification stage. Moreover, it was inappropriate to rely on that 

conclusion to determine that a class action was not a preferable proceeding. 

[37] The approach taken by the certification judge was an impermissible weighing of the merits, 

and the application of an incorrect standard to the certification requirements. As the Supreme 

Court of Canada has made clear, the question at this stage is not whether the plaintiff’s claim is 

likely to succeed at trial, or even whether there is some basis in fact for the claim itself, but rather 

whether there is some basis in fact that establishes the procedural certification requirements, in this 

case that a class action is a preferable procedure: Pro-Sys at para 100. 
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[38] A similar problematic weighing of the merits is revealed in the approach taken by my 

colleague to the common issues. He expresses concern that, based on the evidence led at the 

certification hearing, it will not be possible for the plaintiff to prove that the debridement of metal 

particles in the Birmingham System can lead to a toxic level of metal ions in the blood. The 

existence of a scientific controversy, particularly at the certification stage, is not determinative of 

the merits of the claim. That there is uncertainty in the expert evidence does not mean that the 

claim will necessarily be unsuccessful. The evidence that has been filed so far makes clear that 

wear of devices like the Birmingham System releases metallic particles that have the potential to 

result in high and possibly toxic levels of ions in the blood, as well as other adverse effects. The 

question at trial, and at the heart of the case, will be whether the Birmingham System causes 

toxicity to the point of requiring a revision. The evidence, and the scientific literature referred to in 

it, identifies a concern with toxicity, and there continues to be research. The representative plaintiff 

had an early revision of the Birmingham System as a result of these concerns. Either a trial judge 

will be satisfied that there is a causal connection, or not, depending on the evidence presented at 

trial. The appellant does not have to establish the strength of her claim at this stage; that is a matter 

for the trial judge. 

[39] My colleague questions whether the representative plaintiff will be able to prove the 

common issues regarding the effect of metal debridement and says, therefore, that this is not a 

common issue. He relies on the decisions in Pro-Sys and Sun Rype, both price-fixing cases, where 

the Supreme Court required that the representative plaintiff present some sufficiently credible 

“expert methodology” to establish some basis in fact for the commonality requirement. 

[40] It is problematic, in my view, to rely heavily on comments made in the context of indirect 

purchaser actions to assess what is necessary to establish commonality of issues in the present 

case. In Pro-Sys, the key concern was whether there were common questions capable of resolution. 

In Sun-Rype, the concern was with whether there was a way to identify individual purchasers as 

being part of the defined class. These concerns go to the procedural certification requirements in s 

5 of the CPA. It is a different matter to conclude that the class will be unable to establish the 

elements of its claim in negligence. The latter exercise is not to be undertaken at the certification 

stage. 

[41] The certification judge also concluded that the objective of behaviour modification was not 

compelling in this case because the product remains on the market, has not been the subject of a 

recall and remains subject to Health Canada regulations. Whether Health Canada approved and 

regulated the distribution of the product, and whether it remains on the market, are not 

determinative factors. They certainly do not speak to whether behavior modification is a 

compelling consideration in this case. In product liability cases, class action litigation is often one 

of the few consumer tools available to ensure that adequate testing is done on products before they 

are marketed and cause possible harm. Moreover, to the extent it is relevant, evidence filed by 

agreement on the appeal makes it clear that the Birmingham System was, in fact, the subject of a 

recall in February 2015 and June 2015. The June 2015 recall notice states that follow up data has 

indicated that the Birmingham System is contraindicated for female patients and those requiring a 
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smaller femoral head component as a result of higher revision rates in those patients. The 

conclusion of the certification judge on this point is not supported by the evidence. 

[42] Finally, the certification judge concluded that, where a class is not large, joinder of 

individual claims can be “a better solution than class proceedings”. This is not a sufficient reason 

to find that a class action is not a preferable proceeding in this case. Whether the Birmingham 

System ought to have been marketed for the purpose of hip implantation is a common issue that 

must be resolved for all potential plaintiffs; there are efficiencies to be gained by trying that issue 

once, regardless of the size of the class. Moreover, the appellant’s affidavit currently references 

only nine individuals, but it is certainly possible that the class will become larger given the recent 

recall. The objectives of judicial economy, access to justice and behaviour modification are all 

engaged in these circumstances. 

(e) Is the applicant eligible to be appointed as a representative plaintiff? 

[43] The certification judge concluded that the proposed representative plaintiff, the appellant, 

would not vigorously and capably prosecute the interests of the potential class members. In my 

view, this conclusion is not sustainable on this record. The appellant swore an affidavit in which 

she indicated that she understood the statutory duties and responsibilities she would be 

undertaking, and that she was willing and able to do so. The certification judge concluded that she 

had been too passive because her lawyer had drafted the documents and the litigation plan put 

forward was insufficient. With respect, one is not required to be a lawyer or a sophisticated litigant 

to assume the role of representative plaintiff. The person must be willing and able to assume the 

role as delineated in the statute, and most importantly, must appreciate the role being played; to 

work to benefit the class as a whole and not to further her individual claim at the expense of the 

class. Clearly, this representative plaintiff understood and was capable of fulfilling that role. 

Conclusion 

[44] The appeal is allowed and the class action certified for the class as defined by the appellant. 

Like my colleague, I would remit the case back to the trial court to resolve details respecting the 

definition of the class, the framing of common issues, providing notice to class members, 

establishing a litigation plan, and other particulars of certification. 

Appeal heard on June 15, 2016 

 

Memorandum filed at Calgary, Alberta 

this 26th day of July, 2016 

 
Authorized to sign for:              Paperny J.A. 

 

 

I concur:   ____________________________________ 

O’Ferrall J.A. 
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Slatter J.A. (Dissenting): 

 

[45] This is an appeal from a decision which denied certification of a proposed class action 

against the manufacturer of the Birmingham Hip Resurfacing System: Warner v Smith & Nephew 

Inc., 2015 ABQB 139.  

Facts 

 

Hip Replacement Systems 

 

[46] There are, broadly speaking, two approaches to replacing hips that have become 

dysfunctional due to degenerative joint disease. Each system has its proponents. The traditional 

method is “total hip arthroplasty”, which involves the total replacement of the hip. This requires 

removal of the head and neck of the thigh bone (femur), and implantation of a metal socket into the 

acetabulum (socket into which the head of the thigh bone fits). Within the acetabulum component 

is placed a liner, made of plastic, polyethylene, ceramic or metal; the femoral head is replaced with 

a stem and modular head made of metal or ceramic, implanted part way into the femur.  

 

[47] An alternative procedure known as “hip resurfacing” was developed in the 1970s. The 

Birmingham Hip Resurfacing System is one such device. It involves implanting a metal acetabular 

component, or cup, into the patient’s socket, and a metal femoral component is placed as a cap of 

the femoral head. A much smaller stem, which does not penetrate the femur, is used to fix the 

femoral component into the neck of the femur. Resurfacing is a bone-conserving method, and is 

considered more suitable for younger patients who are expected to have higher activity levels, and 

may require a replacement of the device during their lifetime.  

[48] The Birmingham System was subject to the usual testing and regulatory process for 

surgical devices under the Medical Devices Regulations, SOR/98-282. It was licenced for use in 

Canada by Health Canada in 2002. It is a later generation of products that have been in use since 

the 1970s. 

[49] All hip replacement systems (full replacement and resurfacing) generate debris at the wear 

point, with the nature of the debris depending on the surface product used: metal, ceramic, or 

polyethylene (EKE R177-8). The body might react to this debris in ways that are generically 

referred to as pseudo-tumors (EKE R178).The Birmingham System is a metal-on-metal system; 

given the nature of the device, no other surfacing material is viable. In other words, both the cup 

and the cap which form this system are made out of metal; this can be contrasted with full hip 

replacement systems which might include metal, ceramic or polyethylene components. Friction 

and wear occurs where the two metal components of the Birmingham System interact, resulting in 

the release of small metal particles (of cobalt or chrome) into the patient, which in turn leads to the 

presence of metallic ions. After the device “wears-in” about one year after surgery, the release of 

particles tends to stabilize.  
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[50] Hip replacement systems, like most mechanical products, have an anticipated lifespan. 

When they wear out or become problematic they must be replaced, a process the doctors call 

“revision”. A number of different studies (using different selection criteria, demographics, and 

follow-up dates) reported revision rates for the Birmingham System of between 0.4% at three 

years, up to 4.5% at eight years (EKE R19). Reoperations or revisions might be prompted by 

surgical error, trauma, the normal risks of surgery, or undiagnosed causes (EKE A66-7). 

[51] The Birmingham System is distributed to hospitals and surgeons with instructions for its 

use, including contraindications for certain categories of patients. Initially, patients with bone 

stock inadequacies, females of childbearing age, patients with renal insufficiency, severely 

overweight patients, and those with a known metal sensitivity were excluded. In 2015, after the 

oral argument of the certification motion, the “Instructions for Use” were varied. The Birmingham 

System is now contraindicated for female patients, male patients over 65 years of age, and patients 

who require a component size smaller than 48 mm. The change was implemented because of 

higher revision rates in the contraindicated populations, although no change in practice was 

recommended for patients in that population who already had a Birmingham implant. 

 

Milana Warner 

 

[52] Milana Warner, the proposed representative plaintiff, developed hip pain and mobility 

issues and chose to undergo the Birmingham Hip Resurfacing procedure in October 2005. Her 

surgeon recommended resurfacing because of her age, body weight, and previous activity level. 

Shortly after the surgery the hip began to “pop and click”, and blood tests revealed elevated metal 

ion levels which were monitored. She was eventually advised that the cobalt levels in her system 

were considered toxic, and in April 2012 (6.5 years after the surgery) she had the Birmingham 

System replaced with a total hip replacement. A bone graft was also required due to the presence of 

metal particles. 

 

[53] Ms. Warner deposed that she and other members of the proposed class have suffered 

damage by reason of the use of the Birmingham System. There are two distinct branches to the 

claim:  

(a) the first branch was summed up by the certification judge at para. 31 as “simply that the 

Birmingham System should not have been on the market”. The allegation is that the 

Birmingham device does not meet an acceptable standard for a medical device, because 

it adversely affects health, is not effective for medical purposes, and it is negligently 

designed or deteriorates under normal use such that it requires premature replacement. 

(b) the second branch is that the Birmingham System is unsafe because its metal-on-metal 

construction results in the creation of minute metal debris, which releases metal ions 

into the patient. It is alleged that this leads to toxic levels of cobalt and chrome in the 

blood. 
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Ms. Warner deposed that nine other Birmingham patients had contacted her counsel, expressing 

interest in joining the class proceedings. 

 

Dr. Zukor 

 

[54] The plaintiff filed two affidavits of Dr. David Zukor, Chief of the Department of 

Orthopaedic Surgery at the Jewish General Hospital in Montréal. He has performed several 

thousand total hip replacements, but only about 15 resurfacing procedures, due to his 

acknowledged “bias” for the former procedure. He has never used the Birmingham Hip 

Resurfacing System. 

 

[55] Dr. Zukor deposed that particulate debris resulting from wear is a common problem with 

all materials. Metal-on-metal systems tend to create smaller particles, and “the consequential 

damage has been a matter of contention for some time”. He attached to his affidavit and 

incorporated an article by the American Academy of Orthopaedic Surgeons (discussed infra, para. 

59). He deposed that abraded medical particles can cause damage in three ways: (a) adverse local 

tissue reactions, or pseudo-tumors; (b) high and possibly toxic level of metal ions, leading to 

severe, sometimes life-threatening, systemic complications, and (c) occasionally, hypersensitivity 

reactions. Dr. Zukor’s second affidavit attached an executive summary of the preliminary report of 

the Alberta Hip Improvement Project study (discussed infra, para. 62). 

[56] During the cross-examination on his affidavits, Dr. Zukor confirmed that he had little 

experience with hip resurfacings, although some of his colleagues use that method. He 

acknowledged that he discourages his patients from having resurfacings, as he “was never a big 

fan” of that approach, and favours the total hip replacement. He acknowledged that some surgeons 

still perform resurfacings, and some patients select that procedure, although his impression was 

that resurfacing is becoming less common. He agreed that patient selection is important, and 

suitability of resurfacing may be governed by factors such as gender, height, weight, and activity 

level. The success of the procedure is governed by the patient and the patient’s medical profile, the 

surgeon and the surgery, complications during recovery, and many other factors (EKE R154-5). 

[57] Dr. Zukor acknowledged that the presence of metallic ions is common with all 

metal-on-metal devices, including total hip replacements (EKE R135, R148). It is not clear if some 

devices generate more debris than others (EKE R153). He agreed with the suggestion that there is 

a great deal of uncertainty about the impact of metal ions on the patient: “Sure, a hundred per cent 

(100%)” (EKE R102, R136). The present approach at his hospital is to monitor all patients with 

blood testing. He did not indicate that the hospital has ceased using metal-on-metal devices. 

Different patients have a different tolerance to metallic ions, and “we don’t know what high ion 

levels actually mean for patients in terms of their clinical progress or what may occur in the 

future”, but “on the other hand, nobody thinks it’s a desirable thing” (EKE R148-9). 

[58] All hip replacement devices can require revision or replacement. The causes vary, and 

include for example femoral fracture, often within the first year after surgery. The Birmingham 
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System has a revision rate which is comparable with other systems, including total hip 

replacements. While the data are incomplete, a 10-year lifespan in 90% of the cases might be 

expected (EKE R152). 

 

The American Academy of Orthopaedic Surgeons Article 

 

[59] Dr. Zukor attached to his affidavit a 2007 article entitled “Hip resurfacing: a boon for 

Boomers or too risky?” The article is in the form of an interview with Dr. Kudrna and Dr. Amstutz, 

who have performed many hip resurfacings, and Dr. Lachiewicz, who is more sceptical about the 

procedure. The article discusses the advantages and disadvantages of resurfacing compared to total 

hip replacement. The consensus was that resurfacing is a conservative treatment, with a number of 

advantages, but it is not appropriate for all patients: patient selection is the key to success. It 

requires a higher level of skill in the surgeon, and not every orthopaedic surgeon should be 

performing resurfacings. 

 

[60] Dr. Lachiewicz was “concerned” about the increased levels of metal in patients, “although 

the clinical significance is not yet known”. Dr. Kudrna opined that “the issue of metal ions could 

become negligible” as the product and the procedure evolves.  

[61] The article came to three conclusions: 

(a) Patient selection is very important, 

(b) Only experienced surgeons should use the resurfacing procedure, and 

(c) “More prospective studies of hip resurfacing need to be done. Until they are, the issue 

will remain open and the discussions will continue.” 

Significantly, the article does not suggest that resurfacing should be abandoned, that the very 

concept is negligent, or that the procedure is dangerous. It does not discuss any specific products, 

and does not suggest systemic negligent design. As with any surgery there are advantages and 

disadvantages to the procedure, as well as risks. 

 

The Alberta Hip Improvement Project 

 

[62] Alberta Health Services makes the Birmingham Hip Replacement System available to 

patients in Alberta. In 2004 the Alberta Hip Improvement Project commenced a study to “evaluate 

the effectiveness and safety of metal-on-metal hip resurfacing arthroplasty in young, active adults 

with degenerative hip disease.” These patients were to be followed for 10 years. In 2010 the 

Project issued a Preliminary Report which was relied on by both parties, and which is summarized 

at para. 12 of the reasons of the certification judge. 
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[63] The Hip Improvement Project studied data from 609 patients who received the 

Birmingham Hip Replacement System, and 303 total hip arthroplasty patients. A review of the 

medical literature did not reveal conclusive data about revision rates, although the Birmingham 

System seemed to perform at least in line with other products: “Overall, patient outcomes appear 

to be similar or better for hip resurfacing patients as compared to THA [total hip arthroplasty] 

patients, based on a set of relatively short-term (<10 year) studies of lower methodological 

quality” (EKE R19). 

[64] At four years post-surgery, revision rates were similar: Birmingham System 0.91% and 

total hip arthroplasty 1.07%. Within the Hip Improvement Project study, the 609 Birmingham 

patients reported six revisions (0.99%), and the 303 total hip patients reported five (1.65%). 

[65] The Report noted that high levels of ions in blood had been reported with metal-on-metal 

arthroplasties, although “the long-term effects of elevated blood metal ion levels are unknown” 

(EKE A60, R30). A cohort of 174 Alberta Birmingham System patients were tested annually for 

metal ion levels. Nine of them (5%) “had metal ion levels higher than 10 micrograms per litre of 

blood, a limit recommended in other research”. The Report concluded: 

In summary, HIP results over the five-year period from 2004 to 2009 suggest BHR 

is an appropriate choice for young, more active patients with healthy bones. Older 

female patients, in particular, are much less likely to benefit from BHR and the 

existing recommended practice guidelines regarding appropriate patient population 

should be maintained. The Alberta evidence to the end of 2009 is level 2, and the 

literature is level 2 or lower (see appendix 1 for an explanation of the levels of 

evidence). Nevertheless, the Alberta evidence suggests that rates of adverse events 

among the two patient groups are similarly low and BHR in select younger 

individuals with severe hip arthritis produces outcomes that are equivalent to or 

better than those of matched THA patients. These findings must be interpreted 

carefully, as HIP results are limited by a small THA comparative group and a lack 

of longer-term (10 years) data. HIP will address these limitations by following 

patients for 10 years from their date of surgery and by recruiting more patients into 

the comparative group. (EKE A62) 

Under the heading of “safety”, the Report recommended continuing monitoring of patients for 10 

years, an increase in the participants in the study, surveillance of the published literature, and 

continued monitoring of ion levels. The Report also emphasized the importance of only using the 

Birmingham System for appropriate patients (EKE A63). 

 

Dr. Werle 

 

[66] The defendant filed an affidavit of Dr. Werle, an orthopaedic surgeon practising at The 

Alberta Hip and Knee Clinic in Calgary. He is also a committee member of the Alberta Hip 

Improvement Project. He does resurfacing procedures, as well as full hip replacements, depending 
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on the patient. Dr. Werle has used the Birmingham Hip Resurfacing System approximately 450 

times. 

 

[67] Dr. Werle agreed that patient selection is important to a successful outcome, and that only 

qualified surgeons should perform the Birmingham procedure. All patients are advised of the 

various options available for hip surgery. There are advantages and disadvantages to resurfacing, 

and the risks incidental to all types of surgery are present. 

[68] Elevated metal ion levels are a known outcome, but there is a significant controversy over 

the appropriate level to be concerned about in patients (EKE R37, R175). The vast majority of 

Birmingham patients have levels below 7 parts per billion, which is a standard recommended in 

the United Kingdom. Most patients are in the 1 to 3 parts per billion range one year after surgery 

(EKE R37). After the one year wear-in period, the bearing surfaces tend to reach a steady state 

(EKE R180-82). Alberta has adopted a protocol for testing metal levels in all metal-on-metal hip 

surgery patients (both total replacements and resurfacings) one year after surgery. Those that 

measure over 7 parts per billion would be followed more closely (EKE R174-5). 

[69] Dr. Werle deposed that the Birmingham Hip Resurfacing System has demonstrated 

excellent clinical performance, and “I am not aware of any design flaws or manufacturing defects” 

(EKE R32). He summarized the results of the Hip Improvement Project: “the overall conclusion of 

the Alberta HIP Study interim report is that the surgery is safe and effective with low adverse event 

rates when performed in a well selected patient group” (EKE R33). The revision rate is “extremely 

low” (EKE R37). “The hope is always to have a pain-free, functioning hip joint with return to a 

good quality of life. However, with any form of surgery, the results cannot be guaranteed.” (EKE 

R39). 

Class Proceedings 

 

[70] Class proceedings in Alberta are governed by the Class Proceedings Act, SA 2003, c. 

C-16.5. The advantages of class actions were summarized in Western Canadian Shopping 

Centres Inc. v Dutton, 2001 SCC 46 at paras. 27-9, [2001] 2 SCR 534 as: 

 

(a) avoiding unnecessary duplication in fact-finding and legal analysis by aggregating 

similar individual actions; 

(b) improving access to justice by making economical the prosecution of claims that would 

otherwise be too costly to prosecute individually; 

(c) modifying unacceptable behaviour by ensuring that actual and potential wrongdoers 

who cause widespread but individually minimal harm do not ignore their obligations to 

the public.  
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Thus, class actions over products that were negligently designed, manufactured, or released into 

the marketplace can provide an effective remedy for consumers of the product, while encouraging 

manufacturers to take greater care in the future. 

 

[71] The Alberta Law Reform Institute, in its Final Report No. 85 “Class Actions” (Dec. 2000), 

recognized the advantages of class proceedings and recommended adoption of the Class 

Proceedings Act for “deserving claims” (at para. 96). It concluded that inappropriate class 

proceedings could be screened out during the certification process: 

 

[97] Attention to the principle that defendants should be protected against 

unreasonable claims will ensure that the procedural balance is not tipped too far on 

the side of the interests of plaintiffs. The principle embodies the idea that 

defendants should not have to spend money or face adverse publicity as a result of 

unfounded claims brought against them. Further, the principle encompasses the 

idea that, where plaintiffs are able to make out a recognized cause of action, the 

civil justice system should provide defendants with an opportunity to make their 

defence in a proceeding in which the rules are known, and the results can be 

predicted with a reasonable degree of certainty, obtained within a reasonable length 

of time and limited in cost - all of which accords with our third principle, that the 

civil justice system should be certain and efficient. . . . 

[130] Moreover, protection against this risk [of unmeritorious claims] rests in the 

fact that courts have ways of weeding out claims that lack merit. For example, the 

court may refuse to certify the proceeding, strike out the claim where it is frivolous 

or vexatious or involves an abuse of process, grant summary judgment against the 

claimant, or award costs. 

That being said, the misuse of class proceedings should not be exaggerated, because “active 

judicial scrutiny has minimized abuse of the class action legislation”: W. K. Branch and D. 

Montrichard, “Exposing the ‘Litigation Blackmail’ Myth” (2005), British Columbia Continuing 

Legal Education manuscript. 

 

[72] No one may commence a class proceeding as of right. Every proposed class proceeding 

must be “certified” by the Court. The certification process is a critical part of the class action 

procedure, and serves as a method of screening out inappropriate class proceedings: Pro-Sys 

Consultants Ltd. v Microsoft Corp., 2013 SCC 57 at para. 103, [2013] 3 SCR 477. 

Notwithstanding the accepted advantages of class proceedings, they do impose a cost on the 

economy. Inappropriate class proceedings can increase the cost of goods, discourage innovation, 

and distract manufacturers from more productive activities. 
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[73] The five part test for certification is set out in s. 5 of the Act: 

5(1) In order for a proceeding to be certified as a class proceeding on an 

application made under section 2 or 3, the Court must be satisfied as to each of the 

following: 

(a) the pleadings disclose a cause of action; 

(b) there is an identifiable class of 2 or more persons; 

(c) the claims of the prospective class members raise a common issue, 

whether or not the common issue predominates over issues affecting 

only individual prospective class members; 

(d) a class proceeding would be the preferable procedure for the fair and 

efficient resolution of the common issues; 

(e) there is a person eligible to be appointed as a representative plaintiff 

who, in the opinion of the Court, 

(i) will fairly and adequately represent the interests of the class, 

(ii) has produced a plan for the proceeding that sets out a workable 

method of advancing the proceeding on behalf of the class and 

of notifying class members of the proceeding, and 

(iii) does not have, in respect of the common issues, an interest that 

is in conflict with the interests of other prospective class 

members. 

(2) In determining whether a class proceeding would be the preferable 

procedure for the fair and efficient resolution of the common issues, the Court may 

consider any matter that the Court considers relevant to making that determination, 

but in making that determination the Court must consider at least the following: 

(a) whether questions of fact or law common to the prospective class 

members predominate over any questions affecting only individual 

prospective class members; 

(b) whether a significant number of the prospective class members have a 

valid interest in individually controlling the prosecution of separate 

actions; 

(c) whether the class proceeding would involve claims that are or have been 

the subject of any other proceedings; 
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(d) whether other means of resolving the claims are less practical or less 

efficient; 

(e) whether the administration of the class proceeding would create greater 

difficulties than those likely to be experienced if relief were sought by 

other means. 

 

If the Court is “satisfied” that the test in s. 5 is met, then s. 5(3) provides that the Court “is to certify 

the proceeding as a class proceeding”. 

 

Reasons of the Certification Judge 

 

[74] The certification judge was satisfied that the pleadings disclose a cause of action, but he 

was not satisfied that the other preconditions for certification had been met. 

 

[75] The proposed class was all persons in Canada who had the Birmingham System implanted. 

The certification judge found this to be an acceptable definition, even though it might include 

many who had no actual claim. He was not, however satisfied that the plaintiff had shown that 

there was a “class of two or more persons”. The hearsay evidence from Ms. Warner that nine other 

potential claimants had contacted her counsel was not enough, as there was no information about 

their willingness to join the class action, or the nature of their complaints. The nine other claimants 

had not filed affidavits. While there were 609 persons listed in the Alberta Hip project report, they 

were all anonymous, and there was no indication whether they have a complaint or wish to be part 

of a class proceeding. 

 

[76] The representative plaintiff had proposed numerous common issues, which are set out in 

para. 52 of the certification reasons. The certification judge noted at para. 53 that the overriding 

issue was whether the Birmingham System should ever have been made available for implantation 

in patients. The certification judge was of the view that the proposed questions were too abstract, 

and included a number of issues that were not really in dispute. Since there were other 

impediments to certification, he did not find it necessary to explore whether the proposed issues 

could be amended to make them more appropriate. 

 

[77] The certification judge concluded that a class proceeding was not the preferable procedure 

for resolving the common issues. While there were some common issues, they did not predominate 

over the individual issues. The failure of a Birmingham hip might result from many factors, such 

as surgical error. The impact of metal ions on a person was subject to individual vulnerability. He 

concluded at paras. 67, 79 that there was little chance of the plaintiff succeeding in the allegation 

that the Birmingham System should never have been placed on the market, and that this was 

germane to the overall screening function of the courts during the certification process. As the 

litigation was presently structured, the certification judge was not satisfied that other litigation 

procedures would not be more appropriate. Judicial economy was not an overriding consideration, 
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given the importance of individual issues. Behaviour modification was not a compelling 

consideration because of the rigorous regulatory control of new medical appliances. 

 

[78] Finally, the certification judge was not satisfied of the suitability of the proposed 

representative plaintiff. She knew little about the other nine individuals who had come forward, 

and had “allowed herself to be a passive voice” in the litigation. The certification judge was not 

satisfied that she would vigorously pursue the interests of the class, and was not satisfied with the 

litigation plan she had proposed. 

[79] Considering all of these factors, the certification judge was not satisfied that the 

requirements for certification in the Act had been met, and he dismissed the application. 

Standard of Review 

 

[80] The standards of review are summarized in Housen v Nikolaisen, 2002 SCC 33, [2002] 2 

SCR 235: 

 

(a) conclusions on issues of law are reviewed for correctness: Housen para. 8, 

(b) findings of fact, including inferences drawn from the facts are reviewed for palpable 

and overriding error: Housen paras. 10, 23; H.L. v Canada (Attorney General), 2005 

SCC 25 at para. 74, [2005] 1 SCR 401, and 

(c) findings on questions of mixed fact and law call for a “higher standard” of review, 

because “matters of mixed law and fact fall along a spectrum of particularity”: Housen 

para. 36. A deferential standard is appropriate where the decision results more from a 

consideration of the evidence as a whole, but a correctness standard can be applied 

when the error arises from the statement of the legal test: Housen paras. 33, 36. 

The standard of review for findings of fact and of inferences drawn from the facts is the same, even 

when the judge heard no oral evidence: Housen at paras. 19, 24-25; Attila Dogan Construction 

and Installation Co. v AMEC Americas Ltd., 2015 ABCA 406 at para. 9.   

 

[81] The interpretation of the Act is a question of law reviewed for correctness, although its 

application to the particular proposed class action is a mixed question of fact and law. Whether the 

proposed action “satisfies” the requirements of the Act is a polycentric decision by the certification 

judge, which calls for deference on appeal: Andriuk v Merrill Lynch Canada Inc., 2014 ABCA 

177 at para. 5, 575 AR 208; Wakelam v Johnson & Johnson, 2014 BCCA 36 at paras. 8-9, 54 

BCLR (5th) 7; Fulawka v Bank of Nova Scotia, 2012 ONCA 443 at para. 77, 293 OAC 204 

affm’g 2011 ONSC 530 at paras. 17-8, 337 DLR (4th) 319 (Div Ct). 
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A Cause of Action and the Merits of the Claim 

 

[82] The first requirement in s. 5 of the Act is that the pleadings disclose a cause of action. It is 

not disputed that the pleadings in this action disclose a claim in tort. 

 

[83] What further relevance does the apparent strength of the class claim have in the 

certification application? Are the apparent merits of the proposed claim to be measured at all? The 

appellant argues that s. 5(1)(a) of the Act only requires that the “pleadings disclose a cause of 

action”. Section 6(2) confirms that certification of the action “is not a determination of the merits 

of the proceeding”. Between these two bookends, the appellant takes the view that the merits of the 

action are not to be considered. The respondent argues that the representative plaintiff must show 

“some basis in fact” for the proposed claim in order to have it certified. 

[84] The early cases under-emphasized a review of the merits during the certification process, 

noting that the certification judge is ill-equipped to resolve disputed questions of fact. It has, 

however, always been a requirement that there be “some basis in fact” shown for certification. 

Hollick v Toronto (City), 2001 SCC 68 at para. 16, [2001] 3 SCR 158, an early leading case, 

emphasized that certification is focussed on the form of the action, not the merits of the action. It 

held at para. 25 that “the class representative must show some basis in fact for each of the 

certification requirements”.  

[85] Nevertheless, a consideration of the merits could indirectly become relevant during some 

parts of the analysis. For example, the plaintiff must show “some rational relationship between the 

class and common issues”, a test that was met in Hollick by demonstrating that there had been 

many complaints about noise and pollution. The merits may also be relevant in determining 

whether a class action is the preferable procedure: MacFarlane v United Parcel Service Canada 

Ltd., 2010 BCCA 171 at para. 21, 290 BCAC 45. 

[86] The present state of the law was summarized in Pro-Sys at paras. 102-5: 

102 I cannot agree with Microsoft’s submissions on this issue. Had McLachlin 

C.J. intended that the standard of proof to meet the certification requirements was a 

“balance of probabilities”, that is what she would have stated. There is nothing 

obscure here. The Hollick standard has never been judicially interpreted to require 

evidence on a balance of probabilities. Further, Microsoft’s reliance on U.S. law is 

novel and departs from the Hollick standard. The “some basis in fact” standard does 

not require that the court resolve conflicting facts and evidence at the certification 

stage. Rather, it reflects the fact that at the certification stage “the court is 

ill-equipped to resolve conflicts in the evidence or to engage in the finely calibrated 

assessments of evidentiary weight” . . . The certification stage does not involve an 

assessment of the merits of the claim and is not intended to be a pronouncement on 

the viability or strength of the action; “rather, [it] focuses on the form of the action 
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in order to determine whether the action can appropriately go forward as a class 

proceeding” (Infineon, at para. 65). 

103 Nevertheless, it has been well over a decade since Hollick was decided, and 

it is worth reaffirming the importance of certification as a meaningful screening 

device. The standard for assessing evidence at certification does not give rise to “a 

determination of the merits of the proceeding” (CPA, s. 5(7)); nor does it involve 

such a superficial level of analysis into the sufficiency of the evidence that it would 

amount to nothing more than symbolic scrutiny. . . .  

105 Finally, I would note that Canadian courts have resisted the U.S. approach 

of engaging in a robust analysis of the merits at the certification stage. 

Consequently, the outcome of a certification application will not be predictive of 

the success of the action at the trial of the common issues. I think it important to 

emphasize that the Canadian approach at the certification stage does not allow for 

an extensive assessment of the complexities and challenges that a plaintiff may face 

in establishing its case at trial. After an action has been certified, additional 

information may come to light calling into question whether the requirements of s. 

4(1) continue to be met. It is for this reason that enshrined in the CPA is the power 

of the court to decertify the action if at any time it is found that the conditions for 

certification are no longer met (s. 10(1)). (emphasis added) 

[87] In Pro-Sys a specific issue was whether the plaintiffs had any realistic hope of proving that 

individual class members had suffered any damage by reason of the alleged conspiratorial 

conduct. It was held sufficient at para. 140 that the plaintiffs had demonstrated that there was “an 

expert methodology that has been found to have a realistic prospect of establishing loss on a 

class-wide basis.” An exploration of the likely outcome of the litigation beyond that was not 

appropriate at the certification level.  

 

[88] Sun-Rype Products Ltd. v Archer Daniels Midland Company, 2013 SCC 58, [2013] 3 

SCR 545 was a companion decision to ProSys. Sun-Rype confirmed the need for some minimal 

evidentiary basis for the claim: 

 

70 Justice Karakatsanis says that there is some basis in fact to conclude that 

some indirect purchasers could prove that they probably purchased products 

containing HFCS (para. 115). With respect, no evidence was provided to establish 

some basis in fact that any individual indirect purchasers could do so. Allowing the 

class to be certified in such circumstances would be to lower the evidentiary 

standard necessary to satisfy the criteria at the certification stage from some basis in 

fact to mere speculation. (Rothstein J for the majority) 

. . . 
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91 Obviously, it is not sufficient to make a bald assertion that a class exists. 

The record must contain a sufficient evidentiary basis to establish the existence of 

the class (Lau v. Bayview Landmark Inc. (1999), 40 C.P.C. (4th) 301 (Ont. S.C.J.), 

at para. 23). But the evidentiary standard at the certification stage is not onerous: 

the applicant must establish that there is “some basis in fact” for each of the 

requirements (Hollick v. Toronto (City), 2001 SCC 68, [2001] 3 S.C.R. 158, at para. 

25). (Karakatsanis for the minority) 

In Sun-Rype the majority was not satisfied that the representative plaintiff had met even this low 

evidentiary threshold. 

 

[89] The Canadian position is that the certification application is still heavily focused on 

whether the procedure is appropriate. It is not a place for a “robust” analysis of the merits, nor the 

resolution of disputed factual issues, and any in-depth weighing of the evidence is inappropriate. 

The test of the merits on certification is a very low standard, but it must amount to more than 

symbolic scrutiny. The sufficiency of the evidence may often be a factor in determining, 

ultimately, whether a class proceeding is the “preferable procedure”. 

 

[90] In this case the certification judge gave too much weight to the prospective merits of the 

action, for example by suggesting that the representative plaintiff had to demonstrate, at the 

certification stage, a defect in the Birmingham System, or an alternative better design. That 

analysis extended beyond the limited review of the merits that is permitted in law. 

An Identifiable Class of 2 or More Persons 

 

[91] The second requirement in s. 5 of the Act is that there be an identifiable class of 2 or more 

persons. The certification judge concluded that a satisfactory definition of the class had been put 

forward, but that the plaintiff had not demonstrated that there were two or more persons who might 

be members of the class. 

 

[92] The plaintiff deposed that nine other patients had contacted her counsel with complaints 

about the Birmingham System. The Alberta Hip Project identified 609 patients in Alberta alone, 

and Dr. Werle testified that he had installed 450 Birmingham devices in Alberta. The certification 

judge was not satisfied by this evidence, because the representative plaintiff did not know 

particulars about the complaints of the other members of the class, and none of them had filed 

affidavits. It is not necessary that the representative plaintiff personally know the circumstances of 

other possible members of the class, nor is it necessary to have particulars of them. In fact, a 

previous case management judge had directed that the representative plaintiff was not obliged to 

provide any further particulars about the claims of the other potential members of the class.  

 

[93] The essence of class proceedings is that most members of the class will be unknown and 

anonymous. Under s. 8(d) of the Act, the Court is not to refuse certification by reason only that “. . 

. the identity of each prospective class member has not been ascertained or may not be 
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ascertainable”. The details or merits of claims of potential class members are not relevant, they 

need not be identified, and they are not required to provide affidavits: Hollick at para. 25; Western 

Canadian Shopping Centres at para. 38. The certification judge erred in concluding that there was 

insufficient proof of the existence of a class of 2 or more persons. 

 

[94] The second issue is the definition of the class. The plaintiffs propose: “All persons in 

Canada who were implanted with the Birmingham System”. The record discloses that there are 

two distinct subclasses: 

(a) there are those who have the Birmingham System, and therefore are experiencing the 

release of small metal particles (of cobalt or chrome), which in turn leads to the 

presence of metallic ions. 

(b) there is a much smaller class of those who have had the Birmingham System implanted, 

and have experienced an earlier than expected revision. While the record is unclear, it 

would appear that 90% of the implants should last 10 years. A revision earlier than 10 

years may reveal a problem. 

The record suggests that the first phenomenon is nearly universal; the release of metal ions is 

apparently an inevitable result of the metal-on-metal friction, and all of the proposed class would 

experience that result. 

 

[95] The second subclass, however, is far from universal. The record discloses that a great many 

patients are quite happy with their Birmingham System implant, and have not experienced an early 

revision. Under the proposed class definition, even those who are happy with the Birmingham 

System would potentially be eligible to receive damages to allow it to be removed. The proposed 

class definition is too broad to appropriately define this second subclass. 

 

[96] The class definition must bear some rational relationship to the common issues: Western 

Canadian Shopping Centres at para. 38. Some attempt should be made to define the class so that it 

is not unreasonably broad. As was noted in Hollick at para 21: 

21 The requirement is not an onerous one. The representative need not show 

that everyone in the class shares the same interest in the resolution of the asserted 

common issue. There must be some showing, however, that the class is not 

unnecessarily broad -- that is, that the class could not be defined more narrowly 

without arbitrarily excluding some people who share the same interest in the 

resolution of the common issue. Where the class could be defined more narrowly, 

the court should either disallow certification or allow certification on condition that 

the definition of the class be amended: . . . (emphasis in original) 
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While it is desirable to have as many of the potential claimants in the class as possible, the law does 

not require perfection. Any definition of the class may well exclude some potential claimants, and 

include some who will eventually be shown to have no claim. 

 

[97] The representative plaintiff argues that any attempt to narrow the definition of the second 

subclass will turn it into a “merits based” class. The plaintiff properly notes that “merit based” 

classes are inappropriate. But that does not preclude defining the class to include as many as 

possible of those who are likely to succeed, while excluding those who are unlikely to have a 

claim. Avoiding “merit based” classes does not mean that an examination of the merits is 

inappropriate in defining the class. It is not possible to tell if there is a rational relationship between 

the common issues and the defined class without examining the potential claims of the class 

members as a group: Hollick at para. 19; Sun-Rype at paras. 58, 61. 

 

[98] Merit based classes are objectionable because of their circularity: Chadha v Bayer Inc. 

(2003), 63 OR (3d) 22 at para. 69, 223 DLR (4th) 158 (CA); T.L. v Alberta (Director of Child 

Welfare), 2006 ABQB 104 at para. 67, 58 Alta LR (4th) 23. The worst examples are definitions of 

the class as “all those who have a claim” or “all those entitled to damages”. Under that sort of 

definition, it is impossible to even know who is in the class until the result is known, after the trial. 

If the class loses at trial, then no one has lost, because there was no one in the class to begin with. If 

some subset of the class loses, then that subset was never in the class. An important objective of 

class proceedings is to decide the common issues in a way that is binding on the class and the 

defendant – that is what avoids multiple litigation over the same issue. But with a merits based 

class, those who lost are arguably not bound by the result, because they were never members of the 

class to begin with. 

 

[99] Concerns about a merits based class do not preclude attempting to define the class in a way 

that captures only those who are likely to have a claim. Here the possible class could be defined by 

reference to those who have a revision earlier than 10 years, or those who are in the contraindicated 

class in the 2015 recall, or others who have experienced some objectively definable problem with 

the Birmingham System. Even such a definition will catch many who have no claim against the 

manufacturer; the Alberta Hip Study suggests that many of the premature failures were due to 

surgeon error or surgical misadventure, not any inherent defect in the product. However, if the 

class action is otherwise appropriate, a suitable class definition for the second subclass could 

undoubtedly be developed. 

 

The Common Issues 

 

[100] The third requirement in s. 5 of the Act is that the claims of the prospective class members 

raise common issues that could be resolved in the litigation. The identification of common issues 

helps achieve two of the objectives of class proceedings: avoidance of duplication in fact-finding 

and legal analysis, and improving access to justice by making economical the prosecution of 

claims that would otherwise be too costly to prosecute individually. 
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[101] The representative plaintiff identified a large number of common issues that might be 

resolved in this litigation. They are set out in para. 52 of the certification reasons. Many of them 

could, however, be described as phantom issues, because they are not really issues at all, and a 

class proceeding is not required to resolve them. 

 

[102] For example, one proposed issue is whether metal-on-metal medical appliances debride 

metal particles into the body. This is a question that cannot possibly be in dispute. All the evidence 

from all of the experts reveals that this is a well-known fact. The Alberta Hip Project report 

discusses the issue at length, and debridement of metal particles was one of the reasons for the 

study being established. It is for this reason that patients are monitored for metals in the blood 

approximately one year after surgery. There is no need to have a class proceeding to resolve what 

is essentially a non-issue. 

 

[103] A second proposed issue is whether the manufacturer of a product owes a duty of care to 

the eventual users. The existence of such a duty has been established law since at least Donoghue 

v Stevenson, [1932] AC 562. In the particular context of medical appliances, it has been 

established law since at least Hollis v Dow Corning Corp., [1995] 4 SCR 634. Postulating this as a 

common issue that needs resolution is an artificial way of justifying a class proceeding. 

 

[104] A third example can be found in the numerous proposed common issues about the 

remedies available to the class, should liability be proven. The categories of damages available to a 

victim of a tort are well established, and include lost wages, damages for pain and suffering, cost of 

future care, etc. The certification judge correctly noted that abstract questions about the categories 

of damages available to class members would do nothing to resolve any claim. 

 

[105] The certification application was argued before the defendant filed its statement of 

defence, in accordance with the usual practice. Should the defence deny any facts that appear, on 

this record, to be indisputable, the remedy is to amend the certification order under s. 9(4) of the 

Act. At this stage, however, common issues that do not appear to have any air of reality to them 

should not be certified. 

 

[106] Another problematic issue is the claim for punitive damages. It is easy to plead a claim for 

punitive damages, but there is nothing on this record to suggest that there is any air of reality to that 

claim. The defendant went through the extensive approval process required to have a medical 

appliance used in Canada. Careful instructions were issued to surgeons about the appropriate use 

of the appliance, and its use was continuously monitored. Even if it turns out that product should 

never have been placed on the market, there is nothing that remotely suggests that punitive 

damages would be available. This is not a suitable common issue at this time, although should 

evidence of egregious conduct come to light the certification order can be amended. 

 

[107] There are, however, common issues arising from the pleadings that could usefully be 

resolved in a class proceeding. The obvious one is whether there was any negligence in the design 

or testing of the product, such that it should never have been placed on the market. A subsidiary 
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question would be whether negligent testing led to the product being made available for patients 

for whom it was reasonably foreseeable to be contraindicated. These issues all relate to whether 

the defendant, as manufacturer of a product, met the required standard of care. Absent other 

impediments to certification, these issues could be appropriately framed. 

 

Preferable Procedure 

 

[108] The fourth consideration set out in s. 5(1) of the Act is that a class action be the “preferable 

procedure” for resolving the common issues. Section 5(2) lists five specific considerations in 

addition to “any matter that the Court considers relevant”. The preferability analysis requires a 

consideration of the common issues in context, and “should be conducted through the lens of the 

three principal advantages of class actions” (supra, para. 70) because “it is important to adopt a 

practical cost-benefit approach to this procedural issue, and to consider the impact of a class 

proceeding on class members, the defendants, and the court”: Hollick at paras. 27, 29. As the result 

in Hollick shows, the class proceeding is not a universal panacea. 

 

Scientific Mysteries and Class Proceedings 

 

[109] Civil trials are designed to resolve disputed questions of fact, and they are quite good at it. 

But the civil trial is not a universal model for resolving factual uncertainties. 

 

[110] As noted, it is well known that metal ions are released from the metal-on-metal friction that 

occurs in hip appliances. That is known; no trial is needed to prove that. This seems to be a 

problem common to all hip systems and all metallic orthopaedic devices, as they all generate 

friction, although the nature of the particles will vary depending on the nature of the product. That 

is known; no trial is needed to prove that. There has also not been a “failure to warn” about this 

notorious fact (EKE R44). 

 

[111] That leads to the problem of the long term effect of metal ions in the blood. The evidence 

on this record is uncontradicted: no one knows what the long term effects are, or whether the ions 

are harmful, or harmful enough to worry about. Even Dr. Zukor, the plaintiff’s proposed expert, 

agreed that there was a “great deal of uncertainty as to what the presence of serum metal ions 

actually means for the patient” (EKE R101-2, R136). The furthest he would venture is that 

“nobody thinks it’s a desirable thing” (EKE R148).    

 

[112] If the scientists and doctors have not been able to resolve this issue using the usual 

scientific methods (lab experiments, long term blind studies, etc.) how is it realistic to think that a 

trial judge is going to find the answer in a civil trial? A trial judge has no laboratory. A trial judge 

has no ability to follow patients in the long term, alongside a control group, to try to find the 

answer. All that will happen (as far as this record shows) is that a series of experts might testify that 

“no one really knows”. In the end neither side will be able to meet the “balance of probabilities” 

test. The plaintiff will not be able to prove metal ions are so harmful as to outweigh the benefits of 

hip surgery, and the defendant will not be able to prove they are unharmful. The action will have to 
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be dismissed, because the trial judge will be compelled to take the “third option”, namely that 

neither party has met the burden of proof: Rhesa Shipping Co. SA v Edmonds, “The Popi M”, 

[1985] 2 All ER 712 at pp. 717-8 (HL Eng); Wotta v Haliburton Oil Well Cementing Co., [1955] 

SCR 377; Brown Estate v Britsky, 2011 ABCA 274 at para. 13, 59 Alta LR (5th) 170, 513 AR 

340.   

 

[113] This issue arose in Pro-Sys, which concerned the proof of the commonality of damages to 

the class in price-fixing cases. The Court held that the representative plaintiff must, at a minimum, 

demonstrate that there is some feasible method of proving the common issue:  

 

118 In my view, the expert methodology must be sufficiently credible or 

plausible to establish some basis in fact for the commonality requirement. 

While the circumstances in this appeal are different, the principle is the same. The representative 

plaintiff proposes to have a trial of a common issue, the answer to which has mystified the medical 

community and all the experts. How does the representative plaintiff propose to prove what level 

of metal ions in the blood is toxic, and whether the known debridement of medical particles in the 

Birmingham System is so dangerous as to make the product unfit for its intended purpose? At the 

certification stage the representative plaintiff is not required to prove these things on a balance of 

probabilities, but she must show some “credible or plausible” strategy for doing so at trial. 

 

[114] A similar issue arose in the companion case of Sun-Rype, which concerned a class action 

alleging illegal price fixing of high fructose corn syrup. This corn syrup was used in a great many 

products, but there was no evidence showing how any particular consumer would be able to prove 

that they had consumed a product actually containing the corn syrup, and therefore that they had 

suffered any loss. The absence of any evidence to show that “at least two persons could prove they 

had suffered individual harm” precluded certification, because that would be to “lower the 

evidentiary standard necessary to satisfy the criteria at the certification stage from some basis in 

fact to mere speculation”: Sun-Rype at paras. 70, 73. 

 

[115] Pro-Sys and Sun-Rype can be compared to Andriuk v Merrill Lynch Canada Inc., 2014 

ABCA 177 at para. 11, 575 AR 208 affm’g 2013 ABQB 422 at para. 132, 578 AR 40, Martin v 

Astrazeneca Pharmaceuticals PLC, 2012 ONSC 2744 at para. 248, 27 CPC (7th) 32, affm’d 2013 

ONSC 1169 (Div Ct) and Charlton v Abbott Laboratories Ltd., 2015 BCCA 26 at para. 112, 72 

BCLR (5th) 1, where the plaintiffs failed to put forward any viable expert methodology for 

proving causation.  

 

[116] In the present appeal, neither party has suggested any expert methodology that might 

demonstrate whether the debridement of medical particles has long-term serious health effects, 

much less whether that risk is so serious that the risk should have kept the Birmingham System off 

the market completely. Nothing on the record suggests any viable method for demonstrating that 

the existence of metal ions in Birmingham patients causes any damage, much less sufficient 

damage to indicate a negligent design. Even if ongoing research should provide the answer, it 
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would involve an impermissible imposition of hindsight to show that the respondent should have 

known of unacceptable metal toxicity prior to marketing the Birmingham System: ter Neuzen v 

Korn, [1995] 3 SCR 674 at para. 34, 11 BCLR (3d) 201. 

 

[117] Certification is to be a meaningful screening device of the “sufficiency of the evidence” 

beyond a mere symbolic scrutiny: Pro-Sys at para. 103. To be clear, the certification motion is not 

the place to weigh the expert evidence, but that is not what is happening here. The expert evidence 

is uncontradicted: no one knows whether the presence of metal ions in the patient is of significant 

concern. The unsuitability of civil trials for resolving scientific mysteries is one reason that this 

class proceeding is “not the preferable procedure” for resolving the claim of the subclass who have 

metal ions in their blood following the Birmingham procedure.   

 

A Monitoring Remedy 

 

[118] During oral argument it was suggested that the class proceeding might turn out to generate 

at least a “monitoring remedy”. By this it was meant that the defendant might be required to 

recommend and fund monitoring of patients who have had a Birmingham resurfacing for the 

presence of metal ions. Even assuming that medical monitoring is an available remedy, that would 

not be a basis for certification in this case: Dine v Biomet Inc., 2015 ONSC 7050 at para. 51. 

 

[119] It is already accepted medical protocol for the metal ion levels of hip patients to be 

monitored post-surgery. A class proceeding is not needed for that. Dr. Zukor testified that patients 

at his hospital are all tested for ion levels (EKE R103). Dr. Werle testified that Alberta patients are 

monitored one year post-surgery (the end of the wearing-in period), and those with high ion levels 

are monitored further. The Alberta Hip Improvement Project Preliminary Report recommended 

continuation of the monitoring of the sample cohort (EKE A63). There is no need to certify a 

“medical monitoring” class proceeding, as posited by counsel, because monitoring is being done 

as part of the accepted medical protocol. If monitoring is still not being done, that would fall on the 

doctor or patient, not the manufacturer. A class action proceeding will add nothing to the accepted 

medical regime, and is not the preferred procedure to implement monitoring for metal toxicity. 

 

[120] There is a conceptual claim for the cost of monitoring. Since this appears to be a normal 

consequence of hip surgery, it is presumptively paid for by the universal public health care 

systems. It is difficult to conceive how the Alberta Health Care system could claim monitoring 

costs when it has actively endorsed a surgical system that inherently requires monitoring. Since the 

need for monitoring was known all along, “behaviour modification” is not an issue. In any event, 

Alberta Health Care is a “class of one”, and its claim is of sufficient size to be suitably prosecuted 

outside the class action procedure. 
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Premature Revision 

 

[121] Since a class proceeding is not the preferable procedure for resolving the “metal ions” 

claim, there remains the claim of the second subclass of those who have had the Birmingham 

System implanted, and have experienced complications or an earlier than expected revision. 

 

[122] The core of this branch of the argument is that the Birmingham System was negligently 

designed, or was so inappropriate for the intended use that it should never have been released to the 

public. The conceptual context is: 

 The plaintiff does not have to demonstrate a particular design defect at this stage. Some 

evidence of systemic failure would be sufficient. 

 

 The fact that the Birmingham System was approved by Health Canada is relevant, but 

not determinative. Successful negligence actions have been launched even with respect 

to medical products that have been approved through the regulatory process. 

 

 It would not be enough for the plaintiff to prove that the Birmingham resurfacing 

systems wear out. Few if any products are designed to last forever, and periodic 

revision of hip systems when they wear out is expected. 

 

 It would not be sufficient for the plaintiff to prove that the Birmingham System fails in 

some patients, or produces undesirable side effects. In the field of medicine, there are 

no guarantees that particular procedures are right for every patient. Many medical 

products have side effects; the risk of those side effects must be measured against the 

potential benefits. 

 

 The defendant does not have to prove that the Birmingham System is the “best” 

product on the market, or that it is not out performed in any respect by any alternative. 

 

 It would not be sufficient for the plaintiff to prove that the Birmingham System fails 

from time to time. The plaintiff would have to demonstrate that the failures result from 

some inherent defect in the design or manufacture of the product. The present record 

discloses that the vast majority of failures result from surgical error, or the normal risks 

attendant with any surgery. The skill and experience of the surgeon correlate with 

successful outcomes. There is no evidence of class-wide commonality: Dine v Biomet 

Inc. at para. 15. 

 

 The record is clear that the Birmingham System is not suitable for all patients. The 

decision to use the Birmingham System must, in the end, be up to the individual 

surgeon, and the defendant will be entitled to rely on the “learned intermediary” 

principle. 
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Even though the certification process is not the time to weigh the evidence, there is little on this 

record to support the claim. 

 

[123] There is no expert evidence on the record of any systemic flaw or design fault in the 

Birmingham System. The Birmingham System is the resurfacing product that is used in Alberta, 

and the Alberta Hip Improvement Project did not suggest that its use be discontinued. None of the 

premature failures observed by the Alberta Hip Improvement Project appear to relate to an 

inherent design flaw. Dr. Zukor, the plaintiff’s proposed expert, commented on a projected 10% 

revision rate at 10 years: “I’m not saying it’s unacceptable, but it’s higher than what it would be in 

a conventional . . . in a different . . . in a conventional implant.” That is not prima facie evidence of 

an inherent flaw. Dr. Zukor noted that some of his colleagues use a resurfacing technique, and did 

not imply that they were negligent in doing so. 

[124] Dr. Zukor noted that even if the statistical failure rate of a medical appliance is 1%, that is 

small comfort to those patients who fall within the 1%: 

. . . people don’t see it that way. “Well, hey, you know, things happen.” People say 

“I had an operation, I was told this operation was going to be good for the rest of my 

life, and now I have to have it redone, and that’s a big deal to go through and I’m 

not guaranteed that my next result is as good”, so people don’t say “Hey, I’m part of 

the 1%”, nobody says that, nobody feels that, 1% is a lot. (EKE R140) 

 

Those observations are undoubtedly accurate, but they do not reflect the legal test. A medical 

product does not have to be 100% effective or 100% free of adverse side effects in order to be 

placed on the market. There are no guarantees with medical treatment, and some cohort of patients 

will always fall within the statistical risk of adverse side effects. 

 

[125] Further, there is no evidence on this record of systemic patient disappointment with the 

Birmingham System. The Alberta Hip Improvement Project reported that revision rates were 

similar four years post-surgery: Birmingham System 0.91% and total hip arthroplasty 1.07%. In its 

discussion of “Patient Satisfaction” it concluded: 

Lingard et al. (2009) compared THA and hip resurfacing patients and found similar 

overall levels of satisfaction and satisfaction with respect to pain relief one year 

after surgery, but a significantly higher proportion of hip resurfacing patients were 

satisfied in terms of return to daily activities. In both groups, over 90% responded 

that they would have the operation again. Another group reported satisfaction rates 

to be higher than those of THA patients. Overall, patient satisfaction appears to be 

high following hip resurfacing. (EKE R18) 

The overriding proviso was that patient selection is the key to success. 
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[126] On this record, the representative plaintiff has not demonstrated the appropriateness of the 

proposed class: “All persons in Canada who were implanted with the Birmingham System”. Given 

the apparent 90% satisfaction rate among patients, there is no rational relationship between the 

proposed class and the common issues. As noted in Hollick at para. 19, it must be shown that “each 

of the putative class members does indeed have a claim -- or at least what might be termed a 

‘colourable claim’ -- against the respondent”. The class should not include any persons without a 

claim: Robertson v Thomson Corp., 2006 SCC 43 at para. 59, [2006] 2 SCR 363. A patient who is 

happy with the pain relief and increased mobility after installation of the Birmingham System, and 

who experiences an average revision rate, has no meaningful claim for damages. The proposed 

class proceeding is not the preferable method of adjudicating those claims. 

 

[127] There remains the potential class of those who were previously considered to be candidates 

for the Birmingham System, but in 2015 were defined as contraindicated. That class would consist 

of women, men over 65, and persons who had a Birmingham System smaller than 48 mm installed. 

Even though the Birmingham System was approved for use in those patients by Health Canada, 

there is sufficient evidence on this record to warrant certification with respect to that limited class. 

Even though resolution of the common issues would leave many individual issues for the members 

of this sub-class, there is still some utility in deciding the common issues once. 

 

The Representative Plaintiff and the Litigation Plan 

 

[128] The final requirement of s. 5 of the Act is that there be a representative plaintiff who will 

fairly represent the interests of the class, and has a plan to advance the proceedings. The 

certification judge rejected the proposed representative plaintiff because she knew little about the 

other nine individuals who had come forward, and had “allowed herself to be a passive voice” in 

the litigation. The certification judge was not satisfied that she would vigorously pursue the 

interests of the class, and was not satisfied with the litigation plan she had proposed. 

 

[129] The reasons under appeal set too high a standard for the qualification of a representative 

plaintiff. As previously discussed, it is not necessary that the proposed plaintiff know any of the 

other class members, or the details of their claims and medical histories, because it is assumed that 

most class members will be anonymous. Representative plaintiffs are expected to retain qualified 

counsel, and it must be anticipated that they will seek and follow the advice of that counsel; if 

doing so means that the plaintiff is a “passive voice”, that is not objectionable. “Clients who buy 

dogs do not bark and litigants who retain counsel do not run their own lawsuits”: Alberta 

(Provincial Treasurer) v Pocklington Foods Inc., 1993 ABCA 69 at para. 23, 135 AR 363. If the 

litigation plan lacked detail, the remedy was to direct the representative plaintiff to provide a more 

detailed plan, not to dismiss the application. 

Conclusion 

 

[130] In conclusion, the reasons under appeal demonstrate reviewable errors in some portions of 

the analysis. The record does justify a class proceeding with respect to (i) all women, (ii) men over 
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65, and (iii) persons who had a Birmingham System smaller than 48 mm installed in Canada. The 

appropriate common issues are whether the defendant breached the standard of care by (a) 

negligently designing or manufacturing the Birmingham System, (b) by failing to adequately test 

the product before bringing it to market, or (c) by negligently bringing to market a product that is 

not fit for its intended purpose and not of merchantable quality. The appeal should be allowed to 

that extent, and the case is remitted back to the trial court to resolve any details respecting the 

definition of the class, the framing of the common issues, providing notice to the class, 

establishing a proper litigation plan, and any other particulars of the certification. 

 

Appeal heard on June 15, 2016 

 

Memorandum filed at Calgary, Alberta 

this 26th day of July, 2016 

 

 

 

 
Slatter J.A. 
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I. INTRODUCTION 

[1] Teresa Webster and Joel Rubin have commenced a civil action against the 

defendants, Robbins Parking Service Ltd. (“Robbins”) and Imperial Parking Canada 

Corporation (“Impark”), seeking statutory and equitable relief for issues they say 

arise as a result of the defendants’ business practices at automated private parking 

lots. At issue is the nature of the relationship formed between the defendants and 

motorists who park at these automated parking lots and the penalties or fees 

imposed by the defendants for a failure to display a valid pre-paid parking ticket.   

[2] The present matter before the court is an application by the plaintiffs to certify 

the action as a class proceeding, pursuant to the Class Proceedings Act, R.S.B.C. 

1996, c. 50 (“CPA”). 

[3] Ms. Webster and Mr. Rubin, the proposed representative plaintiffs, say the 

amounts charged by the defendants for a failure to display a valid parking ticket are 

unlawful on several grounds. They make an additional claim that the violation 

notices issued by Robbins to motorists for failing to display a valid parking ticket are 

deceptive, contrary to provisions in the Business Practices and Consumer Protection 

Act, S.B.C. 2004, c. 2 (“BPCPA”). 

[4] The remedies sought by the plaintiffs include damages and restitution for 

unjust enrichment and unconscionability, and declaratory and injunctive relief. The 

plaintiffs seek to bring their proposed class action on behalf of those persons who 

have paid violation fees charged by the defendants for failing to display a valid 

parking ticket. 

[5] The defendants oppose the application, arguing the plaintiffs have not met the 

statutory requirements set out in s. 4(1) of the CPA. In fact, they say this is  a 

“unique” certification application because the “core claims” advanced by the plaintiffs 

have been the subject matter of three prior decisions, two from courts in Ontario and 

one from the Federal Court of Appeal (“FCA”), even though the defendants 

acknowledge these decisions are not binding on this Court. 
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II. BACKGROUND 

[6] The allegations made against the defendants arise in relation to parking lots 

where an automatic ticket machine dispenses pre-paid parking tickets. At these 

automated lots, the customer pays for parking in advance and then either displays a 

valid parking ticket on the vehicle dashboard, or the payment is tracked 

electronically by licence plate or stall number. 

[7] These lots are operated on what the defendants describe as an “honour 

system,” since no parking attendant is stationed on-site to ensure compliance with 

payment or other rules for parking. The defendants use signage at these lots to: set 

out the terms of the parking options and rates; the obligations of the motorists should 

they choose to park there; and the consequences for a failure to park according to 

the posted rules, such as a violation fee or towing, or, in Robbins’ case, the 

additional possibility of clamping the wheels to immobilize the vehicle. 

[8] The signage and the potential consequences of non-compliance with the 

terms outlined by the defendants are designed to encourage proper pre-payment by 

the customer, rather than have the defendants embark on a process to collect 

payment after the fact. The signs warn motorists that if they do not agree to park 

pursuant to the posted terms, they should make other parking arrangements. 

However, the plaintiffs say these signs contain confusing and inconsistent language 

and impose “very high penalties” for non-compliance. 

[9] To enforce compliance with the parking rules, the defendants rely primarily on 

the use of patrols and random payment checks. Where a vehicle appears to be 

parked without valid payment, whether because a ticket was not purchased or not 

properly displayed, or the vehicle is parked beyond the time paid for, the patroller will 

issue a violation or payment notice (“Violation Notice”). The Violation Notice 

demands payment of the amount stipulated on the parking lot sign (“Violation Fee”). 

It also includes an option to pay a reduced fee if paid before a certain time limit 

(“Reduced Fee”). The applicable parking rates and Violation Fees vary from lot to 

lot. Robbins gave evidence that their Violation Fees range from $25 to $59. 
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[10] If the Violation Notice is not paid, as the Violation Notice references only the 

vehicle licence plate, the defendants obtain the name and address of the registered 

owner of the vehicle from the Insurance Corporation of British Columbia in 

accordance with the Motor Vehicle Act, R.S.B.C. 1996, c. 318. One or more notices 

or statements are then sent to the vehicle’s owner, seeking to collect any unpaid 

fees. Both defendants say enforcement and collection of the Violation Fees is a 

time-consuming procedure that is not a source of profit, but is necessary to 

encourage compliance with the pre-payment terms for parking on automated lots. 

A. Ms. Webster 

[11] Ms. Webster was issued a Violation Notice on February 25, 2013, while 

parked in Lot 227 at 1001 Douglas Street in Victoria, operated by Robbins. 

Ms. Webster deposes that she had paid the parking rate that entitled her to park in 

the lot for the entire day, and placed the parking ticket on her vehicle dashboard. 

However, the ticket slipped behind another ticket on her dash and was not entirely 

visible to the Robbins’ employee patrolling the lot. As a result, she received a 

Violation Notice that indicated she had displayed a “possible valid receipt but can’t 

see date.” 

[12] Signage at Robbins Lot 227 provides the following terms, after setting out the 

hours and rates for parking: 

By Parking Here You Accept the Terms Below - Please Read 

1. Park then purchase receipt(s) from meter for time required and display 
face up on dash. 

… 

4. Vehicles not displaying a valid receipt may be issued a violation and/or 
towed at owner’s expense. 

5. Oversized vehicles occupying more than one space must pay for 
additional space. Regular size vehicles must occupy only one space. If 
you are taking up more than one stall you will be in violation. 

6. We rent space only and are not responsible for vehicle or contents while 
parked. 

Robbins Parking Service is by this sign offering space for public parking. You 
accept this offer by parking on this lot. If you do not agree to these terms and 
conditions please locate alternate parking. All requirements of notice and 
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acceptance are hereby waived by Robbins Parking. If you park and do not 
clearly display a valid receipt or permit the violation rate is $59.00. In addition, 
you may be subject to being towed at your expense. 

[Emphasis added.] 

[13] Another sign on the same lot indicates that “Vehicles Not Displaying a Valid 

Ticket Will be Immobilized Immediately” and a “Clamp Removal Fee” of $80.00. 

[14] Ms. Webster’s Violation Notice reads as follows: 

VIOLATION NOTICE 

We hereby notify you that you have parked in violation of the parking 
regulation as detailed below. See reverse for payment details. 

VIOLATION #: AB348402 

… 

VIOLATION AMOUNT: $59.00 

OR 

REDUCED TO AMOUNT: $32.00 

(if paid within 3 days excluding weekends and holidays) 

We claim the above amount as damages. If you fail to pay the amount, we 
may also take further action to collect the above amount. The legal authority 
to claim the above amount arises under the Law of Trespass, or, in certain 
circumstances, under the Law of Contract. We reserve the right to tow 
vehicles parked in violation of the above parking regulation. 

[15] Ms. Webster deposes that “soon after” she received the Violation Notice, she 

disputed the charge and mailed a copy of her valid receipt and the notice to 

Robbins, assuming the Violation Notice would be cancelled upon providing proof of 

payment. For whatever reason, Ms. Webster did not include her return address or 

other contact information. However, after Robbins obtained Ms. Webster’s address 

from an ICBC search, Ms. Webster received a “Notice of Unpaid Parking Violation” 

from Robbins. Emails were exchanged between Robbins’ dispute resolution office 

and Ms. Webster. Ms. Webster and Robbins also discussed the matter but Robbins 

was not prepared to cancel the Violation Notice. However, Robbins did offer to 

reduce the amount owing. Ms. Webster declined the offer. A short time later 

Ms. Webster was sent a “collection notice” and a “Notice of Recommendation to File 

Suit.” However, pursuant to its internal policy, Robbins never pursued the matter any 
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further. Nevertheless, Ms. Webster paid the Violation Fee “expressly under protest” 

in April of 2014. 

B. Mr. Rubin 

[16] Mr. Rubin received a Violation Notice after parking at an automated lot 

managed by Impark at the University of British Columbia in October 2009. Mr. Rubin 

paid for parking, but his stay was longer than expected. He received a Violation 

Notice for being parked beyond the time he had paid for. In April 2014 Mr. Rubin 

attempted to pay the amount claimed by Impark for violating the parking agreement. 

[17] The signage at the Impark lot where Mr. Rubin received his Violation Notice 

contains terms to the same effect as other Impark signs at other lots, with no 

material difference except the amount of the Violation Fee, which varies from lot to 

lot. An example of Impark’s signage provides as follows: 

NOTICE 

We accept no responsibility for loss, theft or damage to vehicles or contents. 
We do not take custody of vehicle, but rent space only. 

PLEASE READ THIS CAREFULLY … THIS IS PRIVATE PROPERTY 

By this sign, we offer space for public parking. You accept this offer by 
parking on this lot. We waive all requirements of notice of acceptance. If you 
park, but do not display a valid ticket or pass or do not pay for parking or are 
parked improperly or contrary to the posted rules, the violation fee is $80.25 
per day or portion thereof and your vehicle may be towed and held for 
storage charges. If you do park here in violation of these conditions, you 
agree to pay the violation fee. Do not park on this lot if you do not agree to 
these terms. The violation fee does not exclude our right to tow any vehicle 
parked on this lot in violation of these conditions. By parking on this lot, you 
grant permission to the Insurance Corporation of British Columbia to provide 
registered owner information, including name and address, for the vehicle 
you are driving, to Imperial Parking and its agents, for the purpose of 
collecting unpaid parking fees and violation fees. 

[18] The Violation Notice issued to Mr. Rubin by Impark states: 

NOTICE 

We, IMPERIAL PARKING CANADA CORPORATION, hereby notify you that 
you have parked on our private property without displaying a valid pass or 
sufficient valid dispenser ticket(s), or have otherwise improperly parked as 
detailed below. 
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… 

PLEASE REMIT PAYMENT AS FOLLOWS: 

NOTICE AMOUNT = $75.00 

IF PAID WITHIN 7 DAYS = $45.00 

The above amount include(s) GST 

On the reverse of the ticket it states: 

EXPLANATION OF AMOUNT 

The amount on this notice is set to cover lost revenue as well as the costs of 
patrol and preliminary collection 

THE LEGAL AUTHORITY TO CLAIM THE ABOVE AMOUNT AND/OR HAVE 
YOUR IMPROPERLY PARKED VEHICLE TOWED ARISES UNDER THE 
LAW OF CONTRACT AND THE LAW OF TRESPASS. 

The above amount is a debt owing to Imperial Parking Canada Corporation 
and is claimed as an alternative to (or in certain circumstances, in addition to) 
having your vehicle towed and held for any applicable towing and storage 
charges. 

If this amount remains unpaid for more than thirty (30) days, it will be 
forwarded to a debt collection agency for collection. We may also tow your 
vehicle from property managed by us and/or take legal action. Should this 
charge proceed to a debt collection agency, costs and interest will be added. 

[19] A second Violation Notice was issued to Mr. Rubin on December 9, 2013, 

with a Violation Fee of $80. He did not pay for any parking on that occasion.  

[20] Mr. Rubin says he believed that he had paid the first Violation Notice by 

cheque delivered to Impark in April 2014, but had accidentally written the incorrect 

parking notice number used by Impark to track payments on the cheque. Impark 

destroyed the cheque because it listed no contact information for Mr. Rubin and it 

referenced an incorrect notice number.  

[21] After learning that Impark had not accepted his payment of the first Violation 

Notice, Mr. Rubin attempted to pay both Violation Notices on April 11, 2016. He 

visited the Impark office in Vancouver and paid the full $155 owing. He got a receipt 

for that amount. However, that same day, Impark returned the funds to Mr. Rubin, 

saying it was unable to process the payment as a result of this litigation. 
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[22] Having returned Mr. Rubin’s payment, Impark’s evidence is that its records 

indicate Mr. Rubin has not made payments for either of the Violation Notices issued 

to him, and says this is relevant when considering whether or not he is a suitable 

class representative. 

C. Robbins and Impark 

[23] The defendants made submissions on their business models under which 

both operate attended and unattended lots. The vast majority of these lots are on 

private property owned by other parties.  

[24] Parking rates and Violation Fees vary from lot to lot, based on the specific 

location, its supply and demand characteristics, features of the lot in question and 

input from the landowner. Impark says the unattended lots are generally smaller and 

generate lower revenue than attended and gated lots, with lower capital and 

operating costs. Impark says offering unattended lots at these locations allows the 

defendants and private landowners to provide parking where it would be otherwise 

uneconomical to do so. In this regard, Impark operates parking lots across North 

America by way of lease or management agreement with many different land 

owners. 

[25] In implementing their business model, both defendants employ a dispute 

resolution program whereby customer service representatives are given a broad 

discretion to reduce or cancel the payment of the Violation Notices, even though, for 

reasons unknown to the court, this was not the case with Ms. Webster. While the 

plaintiffs have amended the proposed class definitions for this action to exclude 

those individuals who agree to resolve their Violation Notices for a lesser amount 

through the defendants’ dispute resolution program, the defendants say it is 

important to consider that despite having the legal authority to demand full payment 

of the Violation Fee, both defendants often accept a lesser amount. Robbins’ 

evidence is that of the Violation Notices it issued in 2015, 8% of those were resolved 

by payment of less than the full Violation Fee amount, while 20% were cancelled 

without any payment whatsoever. 
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[26] Robbins says that, although the Violation Notice system is an important part 

of its business model, allowing it to operate on lots that would otherwise be 

uneconomical, the “costs associated with patrolling, issuing and collecting Violation 

Notices and dispute resolution have exceeded Violation Notice payments received in 

each of the past three years.” 

III. CERTIFICATION OF A CLASS PROCEEDING 

[27] In British Columbia the CPA governs class actions through a general litigation 

scheme. An action may proceed as a class action only if the court finds that the 

action meets the statutory requirements set out in s. 4(1) of the CPA: 

4.  (1) The court must certify a proceeding as a class proceeding on an 
application under section 2 or 3 if all of the following requirements are met: 

 (a) the pleadings disclose a cause of action; 

 (b) there is an identifiable class of 2 or more persons; 

 (c) the claims of the class members raise common issues, whether or not 
those common issues predominate over issues affecting only 
individual members; 

 (d) a class proceeding would be the preferable procedure for the fair and 
efficient resolution of the common issues; 

 (e) there is a representative plaintiff who 

  (i) would fairly and adequately represent the interests of the class, 

  (ii) has produced a plan for the proceeding that sets out a workable 
method of advancing the proceeding on behalf of the class and of 
notifying class members of the proceeding, and 

  (iii) does not have, on the common issues, an interest that is in conflict 
with the interests of other class members. 

[28] Provided all the statutory criteria under s. 4(1) of the CPA are met, the court 

will issue a certification order, authorizing the class action to proceed. 

[29] As the plaintiffs have emphasized throughout their submissions, for the 

certification application, the court is not concerned with an adjudication of the merits 

of the action. Rather, the court must use the statutory criteria to determine whether 

the proposed action is appropriately pursued as a class proceeding. 
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[30] The plaintiffs bear the onus of establishing that the action satisfies the 

statutory requirements under s. 4(1) of the CPA (Miller v. Merck Frosst Canada Ltd., 

2013 BCSC 544 at para. 41). In fulfilling this burden, apart from the first requirement 

that the pleadings disclose a cause of action, the plaintiffs must “establish an 

evidentiary basis” or “some basis in fact” of the certification requirements (Pro-Sys 

Consultants Ltd. v. Microsoft Corporation, 2013 SCC 57 at paras. 99 and 100). 

While a “detailed weighing of the evidence” or “fulsome assessment of contested 

facts” is not required or appropriate at this stage (AIC Limited v. Fischer, 2013 SCC 

69 at paras. 42 and 43), the court must conduct a meaningful screening of the facts 

to ensure the action may appropriately proceed by way of class proceeding. That is, 

as the defendants emphasize, the court plays a gatekeeper role when considering 

whether an action should be certified, and the court must give “more than symbolic 

scrutiny” in its analysis (Pro-Sys Consultants, at para. 103). 

[31] When considering this question, the court must also consider the three 

fundamental policy objectives that underlie class proceedings: (1) judicial economy; 

(2) access to justice; and (3) behaviour modification (Hollick v. Toronto (City), 2001 

SCC 68 at para. 27). 

A. Do the pleadings disclose a cause of action 

[32] Section 4(1)(a) of the CPA requires that the pleadings disclose a cause of 

action. The plaintiffs will have satisfied “this requirement unless, assuming all facts 

pleaded to be true, it is plain and obvious that the [plaintiffs’] claims cannot succeed” 

(Pro-Sys Consultants, at para. 63). This test has been described as having a “very 

low threshold” and is “similar to the onus on the defendant to strike out a statement 

of claim for failing to disclose a cause of action” (Vasquez v. United Steel Workers of 

America, Local No. 1-3567, 2006 BCSC 1399 at para. 21, citing Brogaard v. Canada 

(Attorney General), 2002 BCSC 1149 at para. 30). This question is determined 

solely on the basis of the pleadings, which may disclose a cause of action even if 

“the case is a weak one, or raises a novel point requiring investigation” (Wakelam v. 

Wyeth Consumer Healthcare/Wyeth Soins de Sante Inc., 2014 BCCA 36 at para. 8). 
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[33] In their pleadings, the plaintiffs propose five causes of action: (1) Robbins 

engages in deceptive acts or practices contrary to s. 5 of the BPCPA (against 

Robbins alone); (2) a claim for unjust enrichment as no contract was formed, 

because the parties have no common understanding of the material terms; (3) if a 

contract is formed, the Violation Fees are unenforceable at common law for being 

unlawful penalties and/or unconscionable; (4) the Violation Fees are 

unconscionable, in violation of s. 9 of the BPCPA; and (5) the Violation Fees exceed 

the criminal rate of interest and thus violate s. 347 of the Criminal Code, 

R.S.C. 1985, c. C-46. 

[34] The parties agree the applicable test for items 3 and 4 is essentially the same 

and addressed the two items together during submissions. I will thus deal with the 

plaintiffs’ claims of unconscionability under the common law and the BPCPA at the 

same time. 

[35] The plaintiffs then claim that if no contract is formed, or the Violation Fees are 

found to be unenforceable penalties, unconscionable or in excess of the criminal 

rate of interest, the defendants will have been unjustly enriched and the Violation 

Fees paid pursuant to the Violation Notices should be repaid to the plaintiffs.  

[36] Since the claim of unjust enrichment is a central theme in the proposed 

causes of action, it is worthwhile setting out the elements of a claim of unjust 

enrichment at the outset. They are: 

 1. An enrichment of the defendant; 

 2. A corresponding deprivation of the plaintiff; and 

 3. An absence of juristic reason for the enrichment. 

See: Garland v. Consumers' Gas Co., 2004 SCC 25 at para. 30; Pettkus v. Becker, 

[1980] 2 S.C.R. 834 at 848; Peel (Regional Municipality) v. Canada, [1992] 3 S.C.R. 

762 at 784. 

[37] In the circumstances of this case, the payment of the Violation Fee from the 

plaintiffs to the defendants would satisfy the first two criteria – enrichment of the 
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defendants and a corresponding deprivation of the plaintiffs. The contested element 

common to the plaintiffs’ claims is whether a juristic reason exists for the enrichment, 

that is, whether the Violation Fee is legally enforceable. If the Violation Fees are 

found to be unenforceable or not legally justified, then the plaintiffs say the 

defendants will have been unjustly enriched without juristic reason and will be 

required to compensate the plaintiffs accordingly. 

[38] In response, the defendants say that even if the court agrees with the 

plaintiffs that the pleadings disclose viable causes of action, the plaintiffs have no 

basis to make claims for equitable remedies, including unjust enrichment and 

restitution, as the plaintiffs do not come to the court with “clean hands,” having failed 

to purchase or display a valid pre-paid parking ticket according to the terms of the 

parking agreement. 

1. Deceptive Acts or Practices under the BPCPA (Robbins) 

[39] Ms. Webster says that the Violation Notices issued by Robbins are deceptive 

in nature and contrary to s. 5(1) of the BPCPA, which provides: 

5.  (1) A supplier must not commit or engage in a deceptive act or practice in 
respect of a consumer transaction. 

[40] In this regard, the plaintiffs seek a declaration that the Violation Notices 

issued by Robbins constitute deceptive acts or practices, a permanent injunction 

restraining Robbins from engaging in the deceptive acts or practices identified in the 

claim, and an order that Robbins advertise to the public on such terms or conditions 

that the court considers reasonable, with regard to any findings the court may make 

against Robbins in relation to its Violation Notices pursuant to s. 172(1)(b) and 

s. 172(3)(c) of the BPCPA. 

[41] Section 4(1) of the BPCPA defines a deceptive act or practice as: 

(a) an oral, written, visual, descriptive or other representation by a 
supplier, or 

(b) any conduct by a supplier 
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that has the capability, tendency or effect of deceiving or misleading a 
consumer or guarantor; 

[42] Ms. Webster pleads Robbins’ Violation Notices mislead, deceive, or have the 

capability or tendency to deceive or mislead consumers because they are printed in 

a way to make the consumer believe they: 

(a) are designed and formatted in a way that misleads the consumer to 
think they are, or are equivalent to, parking tickets issued by a 
municipal authority under its municipal powers, when they are not; 

(b) are titled “Violation Notice” so as to appear to be issued under the 
authority of British Columbia’s Offence Act, R.S.B.C. 1996, c. 338, or 
other statute, regulation or bylaw, when they are not; 

(c) refer to their authority as being derived from a “parking regulation” so 
as to appear to be issued pursuant to regulatory powers of a 
government authority when they are not; 

(d) refer to fictitious parking regulation sections so as to appear to be 
issued pursuant to regulatory powers of a government authority when 
they are not; and 

(e) charge additional penalties for late payment that are modelled after 
municipally issued parking violation notices so that the Violation 
Notices appear to be issued under the same or similar regulatory 
authority as municipal parking violation tickets. 

[43] In support of her position, during submissions Ms. Webster pointed to 

similarities between the Violation Notices issued by Robbins and those issued by the 

City of Victoria, in an attempt to demonstrate how she says the Robbins Violation 

Notices are made to resemble municipal parking violation notices. 

[44] Section 5 of the BPCPA prohibits deceptive acts by “suppliers” only in the 

context of “consumer transactions,” defined in s. 1(1) of the BPCPA as including the 

supply, solicitation, offer, advertisement or promotion of goods or services by a 

supplier to a consumer for “primarily personal, family or household” purposes. As 

noted in Unlu v. Air Canada, 2015 BCSC 1453 at para. 78, this definition “is framed 

in terms of the consumer’s purpose – in other words, the reason – for engaging the 

transaction.” 

[45] The parties made submissions on the effect of this definition of consumer 

transactions on the proposed class definition, which I will address later. In 
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considering whether the allegation of deceptive practices discloses a cause of action 

against Robbins, I will assume for now that the class can be appropriately defined to 

capture consumer transactions covered under the BPCPA. 

[46] In the meantime, s. 5(2) of the BPCPA provides that the supplier bears the 

burden of proof to refute an allegation that it engaged in a deceptive act or practice. 

[47] On this point, Ms. Webster pleads that Robbins is a “supplier,” she and other 

proposed class members are “consumers,” and Robbins is a party to a “consumer 

transaction.” As a result, her position is straightforward. She says with these 

elements of the offence being pled, she has met the test required for certification. 

Ms. Webster says that any defence Robbins could raise would be a defence on the 

merits and should be determined at trial. Robbins, however, says the plaintiff’s bare 

assertion of a cause of action will not meet the requirements of s. 4(1)(a) of the CPA. 

[48] In The Consumers' Association of Canada v. Coca-Cola Bottling Company et 

al, 2006 BCSC 863 at para. 87, aff’d 2007 BCCA 356, leave to appeal ref’d [2007] 

S.C.C.A. No. 464, Russell J. describes a deceptive act as “one that tends to lead [a] 

person astray into making an error of judgment.” As noted by G.C. Weatherill J. in 

Ileman v. Rogers Communications Inc., 2014 BCSC 1002, aff’d 2015 BCCA 260, at 

para. 54, “[i]n determining whether a defendant committed a deceptive act or 

practice, the focus is on whether the alleged conduct was ‘capable of deception’” 

(Knight v. Imperial Tobacco Canada Limited, 2006 BCCA 235 at para. 26). 

[49] While acknowledging that demonstrating reliance on an alleged deceptive 

representation is not always required, Robbins argues that the plaintiff must do more 

than simply plead that the Violation Notice constitutes a deceptive act or practice. 

Robbins refers to the comments of G.C. Weatherill J. in Ileman at para. 67, where 

the court describes two categories of representations that may give rise to a 

deceptive act or practice: (1) those that when viewed objectively can be determined 

to have the capability, tendency or effect of deceiving or misleading, and (2) those 

that require the plaintiff to demonstrate an awareness of certain additional facts that 

would establish the potential to deceive or mislead. 
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[50] Robbins says in these circumstances the nature of the alleged representation 

falls into the second category described by G.C. Weatherill J. because the allegation 

that the Violation Notices “emulate municipal parking tickets so as to take on the 

guise of statutory enforceability” could not be made out unless the plaintiff was 

aware of municipal parking ticketing schemes and the statutory or regulatory 

authority to enforce them. Robbins says this allegation is “such that additional facts 

are required to determine whether the conduct was capable of deception, [and] a 

plaintiff must plead (and establish) that he or she was aware of those additional 

facts.” 

[51] In support of this position, Robbins submits that the plaintiff, while pleading 

that the Robbins’ Violation Notices have the effect of misleading consumers to 

believe they are issued under some municipal or other statutory authority, does not 

plead any additional facts to demonstrate that she was aware of any municipal 

parking scheme, nor any facts as to the design and format of municipal parking 

tickets, the authority under which they are issued or the consequences of non-

payment. Robbins says awareness of such facts is an essential element of 

Ms. Webster’s claim under s. 5 of the BPCPA, and on this basis her claim does not 

disclose a cause of action. 

[52] In the alternative, Robbins argues that even if Ms. Webster is not required to 

demonstrate the awareness of additional facts, the Violation Notice in and of itself is 

incapable of constituting a deceptive act or practice when viewed objectively. In 

support of this alternative position, Robbins says that despite any similarities the 

Violation Notices may have with municipal violation notices, there are several 

distinguishing features of the Violation Notices that eliminate any capability of 

misleading a consumer to believe they are issued under some municipal or other 

regulatory authority. In this regard, Robbins points out that the Violation Notices: 

(a) Are branded with Robbins’ logo and include Robbins’ contact 
information; 

(b) Inform [the] customer as to how they may dispute the notice with 
Robbins; 
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(c) Expressly state that the Violation Amount is claimed as damages 
arising under the law of trespass, or in certain circumstances, under 
the law of contract, which expressly negates the possibility that the 
authority arises under a governmental authority; and 

(d) Do not reference any enactment, which is important because the 
words “violation” and “regulation” are not confined to the legislative 
context. 

[53] Robbins argues that, when viewed objectively, its Violation Notice does not 

suggest it was issued by a governmental body or issued under some legislative 

authority. It says the circumstances here are similar to Ileman where the court found 

the words “system access fee” did not lead consumers to conclude that the fee was 

imposed by or collected on behalf of the government (at para. 73). Robbins notes 

that in the present case, none of the words alleged to suggest a legislative authority, 

such as “violation” or “regulation,” is confined to the governmental context, as 

opposed to some words such as “legislation” or “enactment.” 

[54] Given the totality of the circumstances, I agree with Robbins that, when 

objectively considered, on their face the Violation Notices issued by Robbins do not 

have the ability to mislead consumers to believe they are municipal parking 

violations, or have the same effect as a municipal ticket, or that they are issued 

under a statutory authority, whether under municipal powers or the provincial 

Offence Act, R.S.B.C 1996, c. 338. The Violation Notices very clearly state that they 

are issued by Robbins and any amounts owing are to be settled with Robbins 

directly. 

[55] On this basis, I need not consider whether it is necessary for Ms. Webster to 

plead awareness of additional facts to demonstrate whether the Violation Notices 

have the capability, tendency or effect of deceiving or misleading consumers. 

However, I will state that I agree with Robbins that if the Violation Notice could be 

deceptive if one was aware of the parking violation schemes under municipal or 

other statutory regimes, Ms. Webster has not pled any such awareness that would 

form a basis for her to be deceived by the alleged misrepresentations in the Violation 

Notice. Nor has she pled that she thought the Violation Notice or subsequent 

communications from Robbins arose from a municipal body. Thus, even if I were 
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satisfied that the contents of the Violation Notice could mislead consumers if they 

were aware of these additional facts, Ms. Webster has failed to plead these 

necessary facts. 

[56] As a result, I conclude that it is plain and obvious that the claim against 

Robbins of deceptive acts or practices under the BPCPA does not disclose a cause 

of action. Consequently, Ms. Webster’s claims for injunctive, declaratory and other 

relief sought under s. 172(1)(b) and s. 172(3)(c) of the BPCPA are also bound to fail. 

2. No Contract is Formed Between the Parties 

[57] The plaintiffs allege that no contract is formed between the defendants and 

those persons who park on their lots without displaying a valid prepaid parking ticket 

because the signage at these parking lots is unclear, “internally inconsistent and 

confusing,” and contains contradictory representations about the nature of the legal 

relationship between the defendants and a person who parks in an automated lot. 

As a result, the plaintiffs submit that the parties cannot reach any common 

understanding as to the terms of the agreement to park. 

[58] The plaintiffs say the elements required for a contract to be formed were 

outlined by Wong J. in Reynen v. British Columbia Lottery Corp., [1997] B.C.J. 

No. 1485 at para. 44 (S.C):  

(a) the parties to the contract must be known; 

(b) there must be a consensus ad idem with respect to the expectations 
of the parties; 

(c) one party must offer and the other party must accept the terms of the 
contract; 

(d) consideration must flow from each of the parties; 

(e) there must be certainty as to the subject matter and specificity in 
respect of the substantive terms of the contract; 

(f) there must be mutuality between the parties. 

[59] As a result, the plaintiffs say that where the parties cannot reasonably form a 

common intention or “consensus ad idem” as to the material terms of the agreement, 

then no contract is formed. They say an objective observer must be able to “stipulate 
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what it is that the parties have agreed to do in order to determine if the alleged 

contract is enforceable” (Anchorage v. 465404 B.C. Inc., 1999 BCCA 771 at 

para. 16), although those comments were made in the context of interpreting the 

terms of an oral contract. 

[60] In particular, the plaintiffs plead the contract is unclear as to: 

(a) whether and on what terms a person may park without purchasing a 
prepaid parking ticket; 

(b) whether a person who has purchased a prepaid parking ticket may 
park longer than the indicated time period by staying longer and 
paying the Violation Amount; 

(c) whether a Non-Prepaid Consumer’s vehicle will be towed or 
immobilized, and if so, why and when that might occur; 

(d) whether the Violation Amounts, Amended Violation Amounts and/or 
Late Payment Charges are contractually payable amounts, claimed as 
damages for breach of contract, or claimed as damages for trespass; 
and 

(e) whether the Late Payment Charge, when demanded, is a penalty, 
liquidated damages, or interest. 

[61] In the absence of an enforceable contract, the plaintiffs submit that the 

defendants ought to repay any monies paid by class members after being issued a 

Violation Notice under the law of unjust enrichment and restitution. 

[62] In response, both defendants say the agreements formed at their parking lots 

are sufficiently clear, are not void for uncertainty, and provide juristic reason for the 

payment from the plaintiffs to the defendants. Impark further argues that any 

allegations that a contract is not formed between itself and its parking customers are 

barred by res judicata and issue estoppel and constitute an abuse of process, since 

these contracts have already been interpreted and enforced in prior judicial 

decisions from the FCA and Ontario. 

[63] Robbins also submits that, even if the contract is void for uncertainty, the 

plaintiffs have not pled “any factual or legal basis upon which such considerations 

could permit a motorist who, having parked on a private lot (thereby obtaining the 

benefit conferred by that parking) and then having paid the amount asserted as 
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owing by the operator of that lot, to be entitled to a return of such monies.” Robbins 

therefore says that the claim for unjust enrichment must fail, even in the absence of 

an enforceable contract. 

[64] Both defendants say the terms of the contract are clearly set out in simple, 

straightforward signage. But Impark further submits that the test is not whether there 

is room for disagreement when interpreting the terms of the agreement, but whether 

the terms are so unclear as to lack any ascertainable meaning (Mitsui & Co. (Point 

Aconi) Ltd. v. Jones Power Co. Ltd. et al., 2000 NSCA 95 at paras. 82-88). 

[65] In support of their position, the defendants say that when assessing a 

contract, the court will strive to find meaning and “‘should not be too astute to hold’ 

that there is not the requisite degree of certainty in any of an agreement’s essential 

terms” (Olivieri v. Sherman, 2007 ONCA 491 at para. 50). The essential terms of the 

contract must be unascertainable in order to conclude there is no contract 

whatsoever. As explained by Hinkson J.A. in First City Investments Ltd. v. Fraser 

Arms Hotel Ltd., 1979 CanLII 606 (B.C.C.A.) at para. 25: 

It is only the lack of a term that is so essential to the contract that without it 
the court cannot collect the real intentions of the parties from the language 
within the four corners of the instrument and so cannot give effect to such 
intentions by supplying anything necessarily to be inferred that will render the 
contract unenforceable. 

[66] As Bennett J.A. said in Hoban Construction Ltd. v. Alexander, 2012 BCCA 75 

at para. 58, the question is: 

… whether the parties effectively agreed to enter into binding legal relations, 
and, if so, whether the essential terms of their contracts are so vague and 
uncertain as to be incapable of reasonable interpretation and, consequently, 
meaningless. 

[67] Robbins argues that the signage clearly sets out the essential terms of the 

contract: the parties, the acceptance of the terms by parking on the lot, the 

requirement to purchase and clearly display a valid parking ticket, and being subject 

to a violation fee and/or towing or clamping in the event of a violation. Robbins says 

“[i]t is plain and obvious that there is nothing in the posted signage capable of 
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generating uncertainty as to the above essential terms of what is a straightforward 

and commonplace parking transaction.” 

[68] In this analysis, the parties refer to the FCA and Ontario decisions which have 

considered the nature of the relationship arising in materially similar parking 

transactions: Imperial Parking Ltd. v. Canada, [2000] F.C.J. No. 1011 (C.A.) 

[Imperial Parking v. Canada]; Imperial Parking Canada Corporation v. Toronto (City), 

2007 ONCA 649 [Imperial Parking v. Toronto]; and Graham v. Impark, 2010 ONSC 

4982. The defendants submit these courts have settled the question by finding such 

contracts to be valid and enforceable. As mentioned, Impark also says these 

decisions support a defence of res judicata and abuse of process. I should note, 

however, that while the “contracts” and their essential terms were basically the same 

as in the present case, there were different arguments advanced in those cases, 

given the particular circumstances in each case. 

[69] In Imperial Parking v. Canada, Impark had argued the Violation Fees charged 

ought to be characterized as damages for trespass, rather than damages for breach 

of contract in parking lots operated by Impark, similar to those at issue in this case. 

For the majority of the FCA, Robertson J.A. rejected Impark’s argument and 

confirmed the contractual nature of the relationship between the parties, even when 

a customer did not pay or stayed longer than permitted: 

[13] Properly construed, the agreement contemplated by the appellant's 
signage is that a motorist will pay a maximum of $50 per day for use of a 
parking space and less if the terms of the contract relating to payment of the 
lower hourly, daily or evening rates are adhered to. The terms of the contract 
are clear. If you want to pay less for a parking spot, purchase a ticket for the 
time needed. If you overstay, then you will pay more than the minimum as 
well as run the risk of having your vehicle towed. In summary, an overstayer 
remains contractually bound to the appellant until such time as the latter 
receives payment in accordance with the terms of the contract. 

… 

[19] … In my view, the unequivocal conduct which constitutes acceptance 
of the appellant's offer to provide a parking space occurs when the driver 
leaves the lot after parking his or her vehicle. This interpretation is reinforced 
by the text of the large sign posed at the entrance to the appellant's lot. That 
is the point in time in which an owner can be deemed to have accepted the 
appellant's offer. Any time before that moment, a driver can demonstrate his 
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rejection of the appellant's offer by driving away. Those who purchase a ticket 
must be deemed to have accepted the appellant's contractual terms upon 
leaving their parked vehicle in the appellant's lot. As for those who park their 
vehicles but fail to pay, the act of non-payment is more consistent with the 
intention to breach a contract than a refusal to enter into one. 

[Emphasis added.] 

[70] In Imperial Parking v. Toronto, Simmons J.A. for a unanimous Ontario Court 

of Appeal explained the terms applicable when an individual fails to pay for parking 

according to the terms posted: 

[47] In my view, the offer of space for public parking together with the 
statement that the rate for parking is $69.55 per day if the parker fails to 
display a valid ticket, are crucial provisions demonstrating Impark’s consent 
to parking even where proper advance payment is not made. Although the 
signs also say that vehicles that do not display a valid ticket may be tagged, 
in the context of a business offering public parking, I see no error in the 
application judge’s conclusion that that term, (along with the inflated parking 
rate) is merely one of the conditions Impark seeks to impose in exchange for 
its consent to parking. 

[71] In Graham Perell J., an experienced class action jurist, applied the reasoning 

of Robertson J.A. in Imperial Parking v. Canada and determined that while the 

nature of the relationship in these circumstances is contractual, the law of trespass 

remains relevant: 

[20] The arrangement that Impark has with its motorists is contractual. The 
law of trespass is also relevant to the legal relationship that Impark has with 
the motorists that use its parking facilities. 

… 

[22] The contract is evidenced by signs posted on the parking lots. 

… 

[30] If a motorist overstays the time purchased or does not display a ticket, 
he or she is subject to demands for payment of a violation fee as described 
below. Monthly parkers are also subject to the violation fee described below, 
if they park their vehicles outside their permitted hours. 

[72] The defendants say that these decisions, while not binding on this Court, are 

applicable, persuasive and provide a full answer to the plaintiffs’ claims of 

contractual uncertainty. They say the courts in these decisions have interpreted and 
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enforced the contracts, and therefore the contracts in the present case should not be 

found void for uncertainty, even if a few words on the signage may be different. 

[73] In reply, the plaintiffs say the defendants cannot rely on these decisions to 

establish that there is a contract with sufficiently clear terms for the following 

reasons: 

1. the decisions are in fact inconsistent about what the contract is; 

2. Impark’s own submissions to the courts have been inconsistent; and 

3. these defendants haven’t complied with [the decisions]. 

[74] The plaintiffs also say these cases do not afford the defendants a defence of 

res judicata, since none addressed the claim of no consensus ad idem, as is raised 

in this case. 

[75] With respect to the plaintiffs’ second reason listed above, they say Impark has 

taken inconsistent positions with respect to the Violation Fee in these earlier court 

proceedings and that this should suggest that the contract terms are unclear. For 

example, they say Impark took the position that the Violation Fee was to 

compensate for damages for trespass in Imperial Parking v. Canada, then argued 

that it was a price term of the contract in both Imperial Parking v. Toronto and 

Graham, and now before this Court Impark takes the position that the Violation Fee 

stems from a breach of contract. The plaintiffs say this should demonstrate that the 

contract is so unclear “Impark doesn’t even know what it means.” 

[76] The plaintiffs say this is the first time Impark has taken the position that a 

failure to pre-pay for parking amounts to a breach of contract. The plaintiffs note 

instances in oral submissions where counsel made references to the breaches and 

that the “overstayers and non-payers do not have clean hands” and are a “class of 

failed gamblers.” They say this should be viewed in sharp contrast to Impark’s 

previous positions in both Imperial Parking v. Toronto and Graham that it invites 

customers to park and then post-pay the daily Violation Fee posted on the signage. 
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[77] I do not find merit in this submission. First, I find it is acceptable, if not highly 

advisable, that a party advance its position with an appreciation of prior judicial 

pronouncements made on the issues. That Impark changed its position to reflect the 

decision of Robertson J.A. in Imperial Parking v. Canada that the Violation Fee did 

not constitute damages for trespass cannot be held against Impark as some 

indicator of uncertainty or that “Impark’s position on the meaning of its own contract 

changes depending on the case it faces,” as the plaintiffs submit. As Impark now 

submits, it simply changed its position in recognition of the court’s authority. 

[78] Second, while these cases all arise in similar factual circumstances, the 

detailed factual context and the issues raised at each proceeding are different. 

Impark need not always make the same arguments given these different contexts. 

New arguments advanced in the present proceeding cannot now be held against 

Impark. 

[79] Third, both Impark and Robbins clearly plead in their Responses that the 

Violation Fee is a term of the contract. Impark pleads: 

The Impark signage in issue in this proceeding states in part that, if the 
motorist does not display a valid ticket or pass, does not pay for parking, or is 
parked improperly or contrary to the posted rules, the motorist agrees to pay 
a violation fee … [Emphasis added.] 

[80] Robbins’ pleadings are essentially the same on this point. 

[81] I do not find the defendants’ position or the terms of the contract to be 

unclear. Their respective signage sets out the terms regarding pre-payment and the 

consequences of a failure to pay or otherwise abide by the contract terms. If a 

customer violates the pre-payment term, whether by overstaying or by failing to pay, 

it is a breach of that pre-payment term. The Violation Fee term of the contract, as 

agreed to by the parties, is then triggered. 

[82] Robertson J.A. provides the following helpful analogy in Imperial Parking v. 

Canada: 
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[12] For example, I agree to rent a truck at $50 per hour for three hours 
and to return the vehicle at the end of that period. The fact that I return the 
truck two hours late does not mean that the rental contract has come to an 
end and that I cannot be sued for breach of contract. My obligation to pay 
damages for breach of contract remains intact, as does the lessor's right to 
seek enforcement of any contractual provisions governing such breaches. 
Thus, if the rental agreement provided that I pay $60.00 for each hour that 
the vehicle was returned late the lessor could resort to that provision when 
claiming damages for breach of contract rather than relying solely on 
common law principles relating to damage assessment. 

[83] In this context, it is worth repeating Robertson J.A.’s comments where he 

concludes the Violation Fee is a term agreed to by the parties in the event of a 

breach of the pre-payment terms: 

[13] Properly construed, the agreement contemplated by the appellant's 
signage is that a motorist will pay a maximum of $50 per day for use of a 
parking space and less if the terms of the contract relating to payment of the 
lower hourly, daily or evening rates are adhered to. The terms of the contract 
are clear. If you want to pay less for a parking spot, purchase a ticket for the 
time needed. If you overstay, then you will pay more than the minimum as 
well as run the risk of having your vehicle towed. In summary, an overstayer 
remains contractually bound to the appellant until such time as the latter 
receives payment in accordance with the terms of the contract. 

[84] With respect to the plaintiffs’ reasons as to why the court should not rely on 

these decisions – that the decisions are inconsistent when referring to the terms of 

the contract and that the defendants have not complied with them – I refer to the 

comments of Robertson J.A. at para. 9: 

At the outset, I wish to make clear that I respectfully decline the invitation to 
reconcile the jurisprudence dealing with contractual formation in the parking 
lot context or to distinguish cases which invariably turn on factual 
considerations and issues irrelevant to the case at hand. [Citations omitted.] 

[85] Similarly, in my opinion it is not necessary to meticulously compare the factual 

circumstances and the issues that were raised in each of those cases that may not 

be relevant to the circumstances of this case. However, to give some illustration, in 

Imperial Parking v. Canada, the issue was whether GST applied to the fees 

collected by Impark. In Imperial Parking v. Toronto, the issue was whether a 

municipal licensing bylaw applied to Impark. 
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[86] I agree with the parties that I am not bound to follow the analysis or reasoning 

in these prior decisions. However, I agree with these decisions to the extent that I 

find the plaintiffs’ claim that the contract is void due to uncertainty is bound to fail. It 

is well settled that in order to void the contract, the essential terms of the contract 

must be so unclear as to lack ascertainable meaning. I am satisfied, given the 

conclusions reached in these prior decisions and the particular circumstances of this 

case, the essential terms of these parking agreements are clear and 

understandable. 

[87] In response to the plaintiffs’ argument that the contract is unclear based on 

the defendants’ asserted authority to tow or impose the Violation Fee under the law 

of trespass and the law of contract, Impark submits that the law of trespass remains 

relevant when a contract is not formed in particular circumstances, such as in a case 

where an individual could not read the posted signage. I agree and I find this 

question has been answered in Graham, where the plaintiffs had argued the 

reference to the “law of trespass” on Impark’s violation notices was a 

misrepresentation and operated to deceive the plaintiffs. In concluding that it was 

plain and obvious that there was no cause of action based on these allegations, 

Perell J. stated at para. 102: 

It is well known to most persons (even those that have not had the pleasure 
of taking first year property law at law school) that parking-lot law involves the 
law of bailment, the law of contract, and the law of trespass. 

[88] I also find that whether the Violation Fee is claimed as damages for breach of 

contract or trespass does not make the essential terms of the contract 

unascertainable, as contemplated by Hinkson J.A. in First City Investments. Rather, 

it is a matter of how to classify the result or consequences of a failure to pay for 

parking. 

[89] Furthermore, I am not persuaded that the agreement is unclear solely 

because the signage lists multiple remedies (that is, issuing a Violation Notice, 

towing, or clamping). The terms are clear that if a person enters into this agreement 

with the defendants and fails to comply, the defendants can invoke one of the 
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optional remedies listed, as considered by Robertson J.A. in Imperial Parking v. 

Canada, at para. 17: 

… The fact of the matter is that overstaying a parking meter in the City of 
Ottawa costs $25 and the possibility of one's vehicle being towed remains 
open. In the present case, the reality is that motorists who overstay in one of 
the appellant's lots pay a minimum of $25 and a maximum of $50 and the 
same holds true for those who abuse the honour system by failing to 
purchase a ticket at the outset. Those who remain undeterred and decide to 
gamble cannot complain if issued with a violation notice or if their vehicle is 
ultimately towed. … 

[90] When I consider the circumstances and pleadings in this case, I am satisfied 

that it is plain and obvious that this cause of action cannot succeed. 

[91] Having reached this conclusion it is not necessary to address Impark’s 

submission that these claims are barred by res judicata or constitute an abuse of 

process, which the plaintiffs had argued were issues to be advanced and determined 

at trial rather than during the certification stage of the proceedings. 

[92] As I have found a valid contract exists which entitles the defendants to collect 

the Violation Fee, I am also not obliged to address the plaintiffs’ arguments that the 

defendants have been unjustly enriched for having collected the Violation Fee 

without an enforceable contract. However, I will make some brief comments. 

[93] The defendants submit that even if the contract was void for uncertainty, the 

plaintiffs’ claims for unjust enrichment would fail because they cannot invoke 

equitable remedies when they do not come with “clean hands.” That is, the 

defendants say the plaintiffs have voluntarily obtained the services offered by the 

defendants, without full and proper payment of the parking fees, or as described in 

Imperial Parking v. Canada, they are failed “gamblers.” In this regard, 

Robertson J.A. makes the following comments at para. 16: 

… In any event, the person who parks in one of the appellant's lots and 
intentionally does not purchase a ticket cannot invoke equity to come to his or 
her aid because of the “clean hands” requirement. 
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[94] In these circumstances, I agree with these comments and as a result agree 

with the defendants that the plaintiffs’ claims of unjust enrichment are bound to fail. 

3. Violation Fees are Unlawful Penalties or Unconscionable 

[95] The plaintiffs’ next argument assumes that a valid contract exists between 

people who park in these automated lots and the defendants. Here the plaintiffs 

claim the Violation Fees are unlawful penalties or unconscionable and thus 

unenforceable, rather than liquidated damages arising from a failure to abide by the 

terms of the parking agreement. The plaintiffs say the long-standing common law 

rule against penalty clauses stems from Dunlop Pneumatic Tyre Co. v. New Garage 

& Motor Co., [1915] A.C. 79 (U.K.H.L.). In that case the House of Lords established 

that at the time of contract formation, a sum payable upon a breach of contract must 

not be greater than a genuine pre-estimate of the greatest loss that could follow the 

breach. Otherwise the sum will be described as an unconscionable penalty and 

therefore unenforceable. In the present case, the plaintiffs plead the Violation Fees 

“grossly exceed any genuine pre-estimate of damages.” 

[96] The plaintiffs acknowledge that some courts have recently modified this 

common law rule by moving away from classifying contractual clauses as penalties 

(see Peachtree II Associates - Dallas L.P. v. 857486 Ontario Ltd., [2005] O.J. No. 

2749 (Ont. C.A.) at para. 31). Perell J. also favoured this approach in Graham. 

However, the plaintiffs say this approach has not and should not be adopted in B.C. 

and that the rule in Dunlop – that penalty clauses for amounts exceeding the 

greatest conceivable damages are unenforceable – should remain the approach in 

this province. The plaintiffs say there are sound policy reasons for this submission 

arising in the context of “aggressive” consumer transactions that use standard form 

“contracts of adhesion,” which give rise to “substantial payments” following an 

alleged breach. This is what the plaintiffs say has occurred in the present case. 

[97] The plaintiffs also claim that the Violation Fees are not binding on the 

plaintiffs because they are unconscionable acts and practices, contrary to s. 9 of the 

BPCPA. On this point, as I have noted, the parties agree the common law test for 
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unconscionability discussed below applies as well in the statutory context, but the 

plaintiffs note that under the legislation the defendants have the onus to show that 

the act or practice was not unconscionable. The relevant BPCPA provisions read: 

9.  (1) A supplier must not commit or engage in an unconscionable act or 
practice in respect of a consumer transaction. 

(2) If it is alleged that a supplier committed or engaged in an 
unconscionable act or practice, the burden of proof that the unconscionable 
act or practice was not committed or engaged in is on the supplier. 

[98] The plaintiffs claim the Violation Fees paid by class members should be 

awarded to them as damages or restitution or, in the alternative, damages or 

restoration under ss. 171 and 172(3)(a) of the BPCPA. 

[99] The plaintiffs submit that the court must assess at the time of contract 

formation whether the contract contains unenforceable penalties, or is 

unconscionable either at common law or under the BPCPA. They submit that 

postponing this assessment to the time of the breach would require individual 

reviews of the circumstances of each plaintiff, requiring plaintiffs to pursue individual 

actions. The plaintiffs say this would insulate suppliers from the practical legal 

recourse available in a class action framework. 

[100] The plaintiffs submit that the test for unconscionability was articulated by 

McIntyre J.A. (as he then was) in Harry v. Kreutziger, [1978] B.C.J. No. 1318 (C.A.) 

at para. 14, requiring the plaintiff to demonstrate: 

 (a) substantial inequality in the positions of the parties, and 

 (b) substantial unfairness or improvidence in the bargain. 

[101] In addition, the plaintiffs refer to the comments of Lambert J.A. at paras. 23 

and 26 that, while he did not disagree with the test which McIntyre J.A. articulated, 

he was “not satisfied that the principle, so stated, exhausts all cases where 

rescission might be ordered under the rubric of unconscionable bargain” and that a 

more appropriate question in determining unconscionability is “whether the 
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transaction, seen as a whole, is sufficiently divergent from community standards of 

commercial morality.” This Court has applied this articulation of the test more 

recently in Habitat for Humanity Canada v. Hearts and Hands for Homes Society, 

2015 BCSC 1182 at para. 138, aff’d 2016 BCCA 217, while noting that it 

encompasses the two-part test set out by McIntyre J.A. 

[102] The plaintiffs say the first branch of the test, unequal bargaining power, is a 

hallmark of a contract of adhesion. This is a contract offered to consumers on 

essentially a “take it or leave it” basis, such as the pre-paid parking arrangement at 

issue in these proceedings. As a result, they argue no analysis of individual 

circumstances or communications is necessary in this context. They point to the 

analysis in Kilroy v. A OK Payday Loans Inc., 2007 BCCA 231. In that case the court 

did not directly address this first branch of the unconscionability test. However, the 

court held that charging a criminal rate of interest was unconscionable where the 

plaintiffs were required to take the contract on the defendant’s “terms or not at all,” 

that the defendant supplier was the “dominant party” and that it was a “standard form 

agreement unilaterally imposed on the borrowers” (at paras. 23 and 25). The 

plaintiffs submit “it is clear from a reading of the case as a whole, the consumer 

context of a standard form transaction was sufficient to meet the first part of the test 

of unconscionability.” 

[103] Proceeding on the basis that substantial inequality between the parties exists 

in the present case, the plaintiffs say the court should determine objectively at the 

time of contract formation whether the agreement is substantially unfair or 

improvident. Relying on Kilroy, the plaintiffs say that if the Violation Fee amounts to 

charging a criminal interest rate, then it creates substantial unfairness that amounts 

to an unconscionable and unenforceable penalty. However, the plaintiffs say that 

substantial unfairness may be established in other ways as well. 

[104] For example, they say the recent decision of Seidel v. Telus Communications 

Inc., 2016 BCSC 114 is particularly relevant in the present circumstances, as it also 

considered the certification of an allegation of unconscionability in the context of a 
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standard form consumer contract. The plaintiff in that case alleged that TELUS’ 

billing practices were unconscionable when it charged customers undisclosed 

amounts for “set up” time. In concluding that the plaintiffs had met the burden 

required to plead this cause of action at the certification stage, Masuhara J. made 

the following comments: 

[124] Reading these allegations and the remainder of the plaintiff’s notice of 
civil claim generously and recognizing that the technology and processes 
behind wireless communications is not apparent to the general public, that 
the billing for System Set Up was not clearly described, the comparative 
sophistication of TELUS, the significant relative market power of TELUS, and 
that the subject standard contracts or plans were created by TELUS, I 
conclude that it is not plain and obvious that the plaintiff’s claims with respect 
to unconscionability cannot succeed.  In my view, the plaintiff has met the 
cause of action requirement for certification with respect to these claims. 

[105] The plaintiffs say Seidel demonstrates that the question of whether the 

Violation Fees charged by the defendants are unconscionable or unenforceable 

penalties is properly before the court as an appropriate cause of action, having pled 

the relevant facts and elements. That is, they say “the impugned terms of the 

contracts have been recited, the inappropriately charged violation amounts 

identified, and the allegation that they are unconscionable has been asserted.” 

[106] Conversely, both defendants argue that even if the Violation Fee as stipulated 

in the terms of the contract could be characterized as a penalty clause (which they 

deny), it is plain and obvious that the penalty is not unenforceable for being 

unconscionable or otherwise unlawful, and no cause of action arises. 

[107] Moreover, both defendants say that the court should be reluctant in striking 

down a penalty clause that reflects the intentions of the parties when entering into 

the contract, and say that the courts in B.C. will do so only if it is unconscionable, 

following the approach set out by Newbury J.A. in Maxam Opportunities Fund 

Limited Partnership v. Greenscape Capital Group Inc., 2013 BCCA 460 at para. 53: 

[53] This court has ruled that the following approach is to be taken to 
payments that are stipulated to be payable on a breach of contract: 
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… where the issue is whether a contractual clause is for liquidated 
damages or is a penalty: 

1. The question of “penalty” or “liquidated damages” is to be 
answered as at the date of the making of the agreement; 

2. If the answer is “liquidated damages”, that is the end of the matter, 
but, if the answer is “penalty”; then, 

3. There arises the next question: should relief be granted against 
the penalty? 

4. The answer to that question depends upon whether to enforce the 
penalty would be unconscionable, and that unconscionability has 
to be determined at the date of the invocation of the clause. 

5. Sec. 21 [now s. 24] of The Law and Equity Act only applies if and 
when stage 3 has been reached. 

[Citations omitted.] 

[108] The defendants say the plaintiffs’ assertion that the court should assess 

unconscionability at the time of contract formation is incorrect. According to the test 

in Maxam, unconscionability must be determined “at the date of the invocation” of 

the alleged penalty clause. However, this is important not in determining whether 

there is a cause of action disclosed, but whether there is a common issue suitable 

for a class proceeding. I will address this question later in these reasons. 

[109] Impark also submits that in making a claim based on the alleged 

unconscionability of the Violation Fee, the plaintiffs must show that the defendants 

have had “an unfair advantage gained by an unconscientious use of power by a 

stronger party against a weaker” (Harry v. Kreutziger, at para. 12, citing Morrison v. 

Coast Finance Ltd., [1965] B.C.J. No. 178 (C.A.)). Impark says the circumstances in 

Seidel are clearly distinguishable because in that case TELUS knowingly took 

advantage of consumers’ lack of understanding of a complex technological process 

and misrepresented its billing practices. Conversely, both defendants say that the 

contract in question here is simple and clear. Further, any prospective customer is 

clearly warned:  if you do not agree to these terms, “do not park here,” a far cry from 

the secret or complex issues that arise in so many consumer class actions. 
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[110] Impark also says the plaintiffs’ submission that a consumer contract of 

adhesion on its own establishes an unequal bargaining power is incorrect, citing 

Barwin v. IKO Industries Ltd., 2015 ONSC 5994: 

[32] … an assessment of relative bargaining power between parties is a 
factual determination that depends on a myriad of factors… 

[33] One cannot assume an inequality of bargaining power exists class 
wide simply because the agreement is between a consumer and a 
corporation. Otherwise this branch of the unconscionability test would always 
be met in cases involving consumers and companies, regardless of other 
relevant factors such as the customer’s level of sophistication and how the 
bargain was negotiated. 

[111] In this case, the defendants say the plaintiffs have not pled an inequality in 

bargaining power on which to base their claim of unconscionability. In fact, Impark 

says the plaintiffs are not vulnerable in this sense at all, given that these are 

“agreements that most persons understand from childhood” (Graham, at para. 87), 

in contrast to the complex agreements at issue in Seidel. 

[112] In any event, Robbins submits that when viewed as a whole, the transaction 

cannot be viewed as “sufficiently divergent from community standards of commercial 

morality that it should be rescinded” (Habitat for Humanity Canada, at para. 138). 

[113] Furthermore, both defendants say that the plaintiffs’ claim that the Violation 

Fees are unconscionable is bound to fail and the decision in Graham provides a full 

answer here. They refer to the following passages in Graham where Perell J. rejects 

the claim of unconscionability: 

[117] Equity will not intervene merely because a party, acting foolishly or 
immoderately, has made a very bad bargain: [citations omitted]. There must 
be a stronger party who takes an unfair advantage of the circumstances that 
hamper the weaker party. Those circumstances may be age, impaired mental 
health or ability, recklessness, a weak or submissive personality, intimidation, 
lack of representation, ignorance, illiteracy, poverty, need, or distress.  

[118] A contracting party relying on unconscionability to found his or her 
claim to recover what he or she paid faces a high hurdle and the party must 
show a grossly unfair and improvident transaction and that he or she was 
unfairly exploited: [citations omitted]. 

… 
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[123] In my opinion, it is plain and obvious that the facts pleaded in the 
statement of claim do not and could not establish a grossly improvident or 
unfair transaction and there is nothing pleaded to suggest that Impark took 
unfair advantage of its customers. 

[124] The plaintiffs simply plead that the parking agreements are contracts 
of adhesion and class members have no bargaining power, which factors by 
themselves, however, are insufficient to establish unconscionability. In my 
opinion, it is plain and obvious that there is no high degree of unfairness and 
that there has been no abuse of bargaining. It is inconceivable that a court 
could find the Impark parking agreement an unconscionable contract simply 
because paying almost $70 to park a car hurts the purse. I, therefore, 
conclude that this proposed cause of action does not satisfy s. 5 (1) of the 
Class Proceedings Act, 1992. 

… 

[135] I, however, would apply the reasoning of Peachtree II Associates -- 
Dallas L.P. v. 857486 Ontario Ltd., supra, and of Justice Dickson in Elsley v. 
J.G. Collins Insurance Agencies Ltd. to the circumstances of this case and 
allow unconscionability to govern the enforceability of penalty clauses. In my 
opinion, it is plain and obvious from the statement of claim that the violation 
fee - be it a penalty cause or be it a forfeiture clause - is not unconscionable. 
It is enforceable and provides a juristic reason for Impark’s enrichment. As 
explained in the previous section of these Reasons for Decision, the violation 
fee is not grossly improvident or unfair and there is nothing pleaded to 
suggest that Impark took advantage of its customers. 

[136] In arriving at the above opinion, it is not necessary to determine 
whether the violation fee is a genuine pre-estimate of Impark’s damages. It is 
also not necessary to classify the violation charge as a penalty clause or as a 
forfeiture provision because the approach of determining the clauses’ 
enforceability based on principles of unconscionability would apply to both 
types of clause. 

[137] I also note that this approach to penalty clauses and forfeiture clauses 
is consistent with the contemporary approach of the law to exculpatory 
provisions, which, like penalties and forfeiture clauses, may be regarded as a 
harsh or tough contract provision. The recent cases reveal that courts rarely 
declare contract provisions unenforceable and do not generally interfere with 
freedom of contract. See Tercon Contractors Ltd. v. British Columbia 
(Transportation and Highways), 2010 SCC 4 (CanLII), [2010] 1 S.C.R. 69. 

[114] Impark also refers to the comments of the FCA in Imperial Parking v. Canada 

where the court found that there was no inequality of bargaining power between the 

parties or unconscionability in the terms of the agreement: 

[16] … Moreover, in the circumstances outlined by the appellant, there is 
no inequality of bargaining power on the part of those who decide to occupy a 
parking space without paying. … 
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[17] … The inference being drawn by the appellant is that the terms of the 
contract are somehow unreasonable. … Having regard to the legitimate 
business interests of the appellant when operating a totally automated 
parking lot, and the inherent difficulty in conducting business on the honour 
system, it is not obvious to me that the terms set out at the entrance to the 
appellant's lots are either unconscionable or unreasonable. Arguably, they 
are intended to serve the legitimate business purpose of encouraging drivers 
to pay at the outset. 

[Emphasis added.] 

[115] On this basis, both defendants say the Violation Fee is not unconscionable as 

it serves a legitimate commercial purpose in the honour parking system as a 

disincentive to those who might choose to “gamble” by not paying the requisite 

hourly or daily parking rate. 

[116] In all of these circumstances, Impark says the plaintiffs’ claim that the contract 

contains unenforceable penalties, or terms that are unconscionable, either under the 

common law or pursuant to the provisions of the BPCPA, cannot succeed. In 

Impark’s submission, the: 

… claim is bound to fail because the Plaintiffs have not pled, and could not 
plead, facts to support a claim that the Impark parking contract represents a 
stronger party taking unfair advantage of the circumstances which hamper 
the weaker party. Therefore, even if the Impark violation fees were 
contractual penalties, which Impark denies, the claim that they are 
unconscionable and therefore unenforceable is bound to fail. 

[117] Robbins submits that, even if taken as true, the facts pled by the plaintiffs do 

not allege: 

… inequality of bargaining power; a substantially improvident or unfair 
bargain; unfair advantage of a party weakened by age, impaired mental 
capacity, illiteracy, etc.; unfair dealings between Robbins and the plaintiff; or 
any other indicia of unconscionable or oppressive conduct …[or] that the 
bargain was substantially unfair to Robbins’ benefit. 

[118] Furthermore, the court should be reluctant to interfere with the intention of the 

parties absent oppression of a weaker party, as noted by Dickson J. (as he then 

was) in Elsley Estate v. J.G. Collins Insurance Agencies, [1978] 2 S.C.R. 916 at 937: 
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It is now evident that the power to strike down a penalty clause is a blatant 
interference with freedom of contract and is designed for the sole purpose of 
providing relief against oppression for the party having to pay the stipulated 
sum. It has no place where there is no oppression. 

[119] Guided by these principles, I am not satisfied that, without more, a standard 

form consumer contract such as in this case sufficiently establishes an inequality of 

bargaining power between the parties, where there are no pleadings that the 

defendants took advantage of the circumstances of an alleged weaker party. In 

addition, even if a standard form consumer contract were sufficient to establish an 

inequality of bargaining power, I am not satisfied that the plaintiffs have pled 

sufficient facts to establish the remaining components of the unconscionability test, 

whether that be “substantial unfairness,” an agreement that is “sufficiently divergent 

from community standards of commercial morality,” or an “unconscientious use of 

power” by the defendants. I accept the analysis of Perell J. when he concludes that, 

although this might be a “foolish” bargain or one that “hurts the purse,” it does not 

amount to unconscionability. Moreover, I note again that people who opt to park in 

these automated lots are given fair warning in the posted signage to locate alternate 

parking if they do not agree to the terms of the contract. 

[120] Given the particular circumstances in the present case, I agree with the 

conclusions reached in Graham and in Imperial Parking v. Canada, and I agree with 

the defendants’ submissions. Even if the Violation Fee could be considered a 

penalty, the plaintiffs have not established it is unconscionable and should not be 

enforced. Having found that the Violation Fee is not unconscionable and is therefore 

enforceable, I need not address whether or not the Violation Fee is in fact a penalty 

or instead, a reasonable estimate of damages. I find that it is plain and obvious that 

the plaintiffs’ causes of action with respect to allegations of unconscionability cannot 

succeed. 

[121] As noted, the plaintiffs also argue the Violation Fees are unconscionable for 

exceeding the criminal interest rate as set out in the Criminal Code. However, the 

allegation that the Violation Fees exceed the prohibited criminal interest rate is an 

independent cause of action that, for the reasons that follow, I find is bound to fail. 
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Therefore, the plaintiffs have also failed to establish a claim of unconscionability on 

the basis that the defendants are charging a criminal interest rate. 

[122] I am therefore satisfied the causes of action that the Violation Fees are 

unenforceable penalties or are unconscionable are bound to fail, either at common 

law or under the BPCPA. As far as the latter cause of action is concerned, I am 

satisfied the defendants have met the onus of establishing that they have not 

committed or engaged in a deceptive act or practice as required under s. 5(2) of the 

BPCPA. Accordingly, it is plain and obvious that this cause of action cannot 

succeed. 

4. Criminal Interest Rate 

[123] In the alternative to their argument that no contract is formed due to 

uncertainty, the plaintiffs allege that what they call the defendants’ “Late Payment 

Charge” constitutes interest at a rate which exceeds 60 percent, contrary to 

s. 347(1) of the Criminal Code. Section 347(2) defines “criminal rate” as: 

… an effective annual rate of interest calculated in accordance with generally 
accepted actuarial practices and principles that exceeds sixty per cent on the 
credit advanced under an agreement or arrangement … 

[124] As a result, the plaintiffs say the collection of the alleged “Late Payment 

Charge” amounts to an unjust enrichment of the defendants and the court should 

order restitution to the plaintiffs. 

[125] As noted at the outset, the Violation Notices issued by the defendants provide 

an option to pay a Reduced Fee within a certain number of days. The plaintiffs 

characterize this lesser amount as the “Amended Violation Amount” and the 

difference between this amount and the full Violation Fee as a “Late Payment 

Charge,” that is, “the additional amount” asserted by the defendants to be payable 

as a result of a failure to pay the Reduced Fee within the time allowed. 

[126] The plaintiffs say this “debt deferred” arrangement amounts to credit 

extended to the customer for the number of days specified in the Violation Notice, 
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three days in Ms. Webster’s case and seven days in Mr. Rubin’s case, and the “Late 

Payment Charge,” supposedly triggered after the expiry of the time limit, constitutes 

interest for the purposes of s. 347. 

[127] In support of their position, the plaintiffs note that interest for the purposes of 

this provision is an “extremely comprehensive term, encompassing many types of 

fixed payments which would not be considered interest proper at common law or 

under general accounting principles” (Garland v. Consumers' Gas Co., [1998] 3 

S.C.R. 112 at para. 27 [Garland No. 1]). 

[128] While accepting the Court’s observation in Garland No. 1, the defendants 

submit that the facts pled by the plaintiffs do not support a conclusion that by offering 

to accept a reduced fee within the specified time limit, they extend credit to the 

plaintiffs, a necessary element of the transaction to establish “interest” under s. 347. 

[129] In fact, Robbins points out that in Garland No. 1 the Court explained at 

para. 38 that unless there is an agreement to delay payment of the purchase price, 

no credit is advanced in a consumer purchase agreement. Robbins says in these 

circumstances it does not advance credit as there is no agreement or arrangement 

to defer the due date of the full Violation Fee, which remains due and owing 

immediately upon issuance of the Violation Notice. Rather, Robbins simply offers to 

accept a lesser amount on prompt payment according to the terms set out in the 

Violation Notice. 

[130] Similarly, Impark says Scarlett v. FortisBC Inc., 2007 BCSC 43 answers the 

question of whether an offer to accept a lesser amount on a debt owing constitutes 

an advance of credit. In that case the plaintiff sought to certify a class action that 

alleged the defendant’s acceptance of a “prompt payment discount” for customers 

who paid utility bills early amounted to an advance of credit at a criminal interest 

rate. Justice Rogers, after reviewing the discussion of “advance of credit” in Garland 

No. 1, concluded that no credit is advanced where the discount is given by the 

defendant before payment is due (at para. 16).  
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[131] The plaintiffs say that Scarlett is clearly distinguishable since the discount in 

that case was applicable only before the principal was due, so no credit was 

advanced, unlike the circumstances here where the defendants argue the principal 

is due and owing immediately.  

[132] I am unable to accept the plaintiffs’ argument. Rather, I agree with the 

defendants’ submission that the defendants do not advance credit in offering the 

option of a Reduced Fee. The plaintiffs’ claim rests on their characterization of the 

Violation Notice as somehow amending the Violation Fee so that the principal 

amount owing is the Reduced Fee. Under this characterization, the plaintiffs say the 

difference between the “Amended Violation Amount” and the Violation Fee becomes 

an additional charge or “interest” for the delayed payment terms. Again, I do not 

accept this submission. I am satisfied that Impark’s payment notices do not include 

“Amended Violation Amounts” or “Late Payment Charges,” as alleged, but merely 

offer a reduction in the amount owing if payment is remitted within 7 days. 

[133] Despite the fact that Scarlett is distinguishable on the basis that the discount 

there was offered prior to the due date, I am not satisfied this distinction matters. I 

agree with Rogers J. when he concludes that the substance of the relationship 

merely offers a discount if the debtor manages to pay before a certain date and the 

“relationship did not, in substance, conceal a charge on an advance of credit. 

Instead, it afforded the customer a saving on early payment” (at para. 21). As the 

defendants have put it, just because customers are “given a break” if they pay early, 

this saving does not somehow translate into the charging of a criminal interest. 

[134] I find that it is plain and obvious that the plaintiffs’ claim that the defendants 

charge a criminal rate of interest contrary to s. 347 of the Criminal Code cannot 

succeed. 

5. Conclusion: Causes of Action 

[135] Having found it is plain and obvious the pleadings disclose no causes of 

action, the plaintiffs have failed to meet the first of the statutory requirements for 

certification under s. 4(1)(a) of the CPA. This is enough for me to dismiss the 
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certification application. I will, however, address the remaining statutory 

requirements for the sake of completeness as the parties made extensive 

submissions on these issues. 

B. Is there an identifiable class of two or more persons 

[136] As I have noted, the standard for the remaining elements of the certification 

test is that “the class representative must show some basis in fact for each of the 

certification requirements” (Hollick, at para 25). This standard does not require the 

court to resolve conflicting facts and evidence (AIC Limited, at para. 42). As the 

plaintiffs properly point out, this is because the certification stage is not a test of the 

merits of the action, but simply asks “whether the action can properly proceed as a 

class action” (Pro-Sys Consultants, at para. 99). 

[137] Section 4(1)(b) of the CPA requires an identifiable class of two or more 

persons. Class definition is critical as it identifies those persons who have a potential 

claim, who are entitled to notice of the litigation or to relief granted by the court, if 

any, and who are bound by the decision. The class members must be clearly 

identifiable and defined with objective criteria set out at the outset of the litigation 

(Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46 at para. 38). 

While the class cannot be unlimited, the individual members need not be individually 

identified; certification requires only that the class members be identifiable (Hollick, 

at para. 17). Some rational relationship must exist between the members and the 

claims advanced on behalf of the class, and the plaintiff needs to demonstrate not 

only that there is more than one person falling into the class, but that more than one 

person in the class shares the same complaint as raised in the action (Lee v. 

Georgia Properties Partnership, 2012 BCSC 1484 at para. 43). 

[138] In written and oral submissions, the defendants identified several concerns 

with the class definitions proposed by the plaintiffs. In response to these 

submissions, the plaintiffs’ proposed class definition evolved through the five days of 

hearing and addressed some of the issues raised. In my view, despite these 
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changes, the class definition ultimately proposed by the plaintiffs does not meet the 

requirement of s. 4(1)(b) of the CPA for the reasons that follow. 

[139] In order to avoid the concerns raised by the defendants, during their 

submissions the plaintiffs eventually proposed a class in respect of both Robbins 

and Impark customers, as well as a sub-class for each for claims under the BPCPA. 

[140] The Robbins Class is defined as follows: 

All Non-Prepaid Customers who received a Violation Notice issued by 
Robbins in British Columbia and, after April 30, 2009, paid one of the 
amounts indicated on the Violation Notice on the terms set out in the Violation 
Notice. 

[141] The Impark Class is defined as follows: 

All Non-Prepaid Customers who received a Violation Notice issued by Impark 
in British Columbia and, after April 30, 2009, paid one of the amounts 
indicated on the Violation Notice on the terms set out in the Violation Notice. 

[142] The Robbins Consumer Sub-Class is defined as follows: 

All Non-Prepaid Consumers who received a Violation Notice issued by 
Robbins in British Columbia and, after April 30, 2009, paid one of the 
amounts indicated on the Violation Notice on the terms set out in the Violation 
Notice. 

[143] The Impark Consumer Sub-Class is defined as follows: 

All Non-Prepaid Consumers who received a Violation Notice issued by 
Impark in British Columbia and, after April 30, 2009, paid one of the amounts 
indicated on the Violation Notice on the terms set out in the Violation Notice. 

[144] The plaintiffs’ definition of “Non-Prepaid Customer” means: 

Those persons resident in British Columbia who have parked in a Parking Lot 
[operated by one of the defendants] for any period of time without a valid 
prepaid parking ticket, whether because a prepaid ticket has expired or 
otherwise. 

[145] The plaintiffs’ definition of “Non-Prepaid Consumer” means: 
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Those individuals resident in British Columbia who have for reasons which 
are primarily personal, family, or household parked in a Parking Lot [operated 
by one of the defendants] for any period of time without a valid prepaid 
parking ticket, whether because a prepaid ticket has expired or otherwise. 

[146] The primary concern raised by the defendants and the focus of the parties’ 

submissions on the proposed class definitions was the issue of claims made under 

the BPCPA provisions which apply only to “consumers,” as addressed above in 

these reasons, either with respect to deceptive practices by Robbins or 

unconscionability under s. 9 of the BPCPA. The parties made extensive submissions 

on whether the court can objectively determine the difference between consumers, 

who park for “primarily personal, family, or household purposes” and who may have 

claims under the BPCPA, and non-consumers, such as those who park for business 

rather than personal purposes, and whose transactions are not governed by the 

BPCPA. As the plaintiffs have acknowledged, “the case law on whether a class of 

consumers under the BPCPA can be certified is divided at the moment.” 

[147] Both defendants say the proposed classes cannot be defined by objective 

criteria because it is not possible to determine objectively whether a motorist parking 

at one of the defendants’ lots is a “consumer,” relying on Jiang v. Peoples Trust 

Company, 2016 BCSC 368, Ileman, and Unlu. 

[148] In Ileman, G.C. Weatherill J. made the following comments about the problem 

facing the court in determining whether the proposed class members in that case 

were consumers under the BPCPA: 

[125] However, the proposed class definition is problematic in terms of 
identifying the persons who have a potential claim for relief against the 
Defendants. In order to establish that an individual is in the class, an 
investigation is required regarding whether the individual purchased the 
cellular telephone services for primarily personal, family or household 
purposes. In other words, although it is possible to define the class, it is not 
possible to objectively identify the persons who meet the definition. The 
Defendants will be entitled to cross-examine anyone purporting to meet the 
definition. 

[126] Counsel for the Plaintiff submitted that this subjective enquiry can be 
made at a later time. I disagree. 

20
16

 B
C

S
C

 1
86

3 
(C

an
LI

I)



Webster v. Robbins Parking Service Ltd. Page 43 

 

[127] The very definition of the class results in the identification of its 
members being an inherently and inescapably individualistic exercise that 
cannot be resolved objectively. This, in my view, is an insurmountable hurdle 
to certification. [Emphasis in original.] 

[149] In Jiang, Bowden J. considered a certification application for claims under the 

BPCPA relating to prepaid cards used to acquire goods and services. In concluding 

the class could not be objectively determined, he considered the hybrid nature of the 

prepaid cards, that is, they may be used and acquired for “either personal or 

business use” (at para. 111), as compared to products that are inherently personal in 

nature. He reached the following conclusions: 

[107]  In the case at bar, the evidence of the defendants is that some 
general use prepaid cards are marketed and sold to individuals for personal 
use and others are sold to business purchasers. There is no evidence that 
any of the defendants’ record whether a card was issued for business or 
personal use. It would be surprising if they could in light of the way that such 
cards are widely issued and sold. 

[108]  The plaintiff referred to a number of cases where the courts in British 
Columbia have certified class actions that rely on a statutory cause of action 
under consumer protection legislation. However, in those cases it is apparent 
that the product involved was inherently personal in nature. 

[109] For example, in Knight v. Imperial Tobacco Canada Limited, 2006 
BCCA 235, the product is cigarettes and in Stanway v. Wyeth Canada Inc., 
2012 BCCA 260, the product is hormone therapy. 

[110] A number of the cases cited involve so called “payday loans”. In 
Bodnar v. The Cash Store Inc., 2006 BCCA 260, the court said at para. 14: 

 The restriction of consumer transactions by definition under the 
BPCPA to transactions “for purposes that are primarily personal, 
family or household” should be capable of application by general 
inference from the small size of the loans without involving individual 
inquiry. 

[111] Although it is obvious that the purchases by the plaintiff with her 
general use prepaid card were clearly personal, the difficulty is the hybrid 
nature of such cards. One may be acquired for either personal or business 
use. Some examples may help illustrate this. 

… 

[113] The determination of whether someone acquired a general use 
prepaid card for personal or business purposes is not readily determinable by 
objective criteria. Of necessity it involves individual inquiry. Continuing with 
the examples, when a card user’s statement indicates that he or she reserved 
a hotel room or rented a vehicle or hired a taxi that says nothing about 
whether the purpose or use was personal or business in nature. It is also 
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possible that the cost of such services is reimbursed by the employer of the 
person using the card. 

… 

[116] It is suggested by the plaintiff  that this issue can be addressed at the 
common issues trial or during the claims administration process however that 
flies in the face of comments by Chief Justice Bauman in Watson v. Bank of 
America Corporation, 2014 BCSC 532, citing Western Canadian Shopping 
Centres Inc., at paras. 63-64: 

[63] ... [T]he plaintiff must provide some basis in fact for the 
existence of an identifiable class of two or more persons. The class 
must be clearly defined at the outset of the litigation as doing so 
identifies the individuals entitled to notice under the CPA, entitled to 
relief if the case succeeds, and bound by judgment unless they opt-
out. [Emphasis added in Jiang.] 

[64] To meet this requirement, the plaintiff must define the class 
with reference to objective criteria. Similarly, while the definition 
should be rationally related to the alleged common issues, the 
membership of the class must not hinge on the outcome of the 
litigation. Further, the class must not be defined too broadly or too 
narrowly in relation to the common issues. Ultimately, it is not 
necessary for the plaintiff to identify every class member, but it must 
be possible to determine whether or not a specific individual is a 
member of the class. 

[117] I have concluded that it is not possible to define the class with 
reference to objective criteria that establish at the outset of the litigation 
whether a person is a consumer under the BPCPA.  

[150] In response, the plaintiffs simply say those cases were “wrongly decided” and 

urge this Court to follow the “correct” cases of Finkel v. Coast Capital Savings Credit 

Union, 2016 BCSC 561 and Seidel, in which the court has certified claims under the 

BPCPA.  

[151] The plaintiffs say whether a person has parked predominantly for business 

purposes such that they are not a “consumer” is an objective question determined 

on a reasonable bystander test, not on a subjective assessment by the person who 

parked. They also note that it is not required at the certification stage to identify the 

individuals who would qualify for the class, rather that is to be done by an individual 

assessment or at the claims administration stage. 

[152] In their response, the defendants say Finkel and Seidel are distinguishable on 

their facts. In Seidel, in addition to accepting that a significant proportion of those 

20
16

 B
C

S
C

 1
86

3 
(C

an
LI

I)



Webster v. Robbins Parking Service Ltd. Page 45 

 

contracting with TELUS were consumers, Masuhara J. found factors such as the 

customer’s phone records and whether the phone number was listed as a business 

phone could be used to objectively determine whether the phone was used by the 

customer for personal or business purposes, that is, whether a customer was a 

consumer based upon TELUS’ own records. Impark says no such factors exist in the 

present case, as there are no records to identify the contracting party, that is, the 

person who parked, nor whether they intended to contract in their personal or 

corporate capacity. Impark also notes that there is no indication that “consumers” 

make up the majority of their parking customers. 

[153] In Finkel, the contract at issue in the class action specifically prohibited 

customers from using the personal banking account for business purposes. Justice 

Masuhara held that for the “very small minority” who were non-consumers, the 

purpose of their use could be determined objectively (at paras. 79-80). However, he 

did not elaborate by what basis that would be done. I consider that in Finkel, similar 

to Seidel, it is likely the bank would have records identifying the account-holders and 

the nature of the transactions carried out that could be used in making this 

determination. Also, in the present case, as the defendants submit, there is no 

reason to assume that the number of people who park for business purposes would 

be immaterial or insignificant, unlike the assumption of the court in Seidel. 

[154] Responding to these concerns, the plaintiffs amended the original proposed 

class definitions, which provided no distinction with respect to individuals involved in 

consumer transactions, to add the proposed sub-classes noted above, which, by 

reference to the plaintiffs’ definition of “Non-Prepaid Consumer” includes those 

persons who for “reasons which are primarily personal, family, or household parked 

in a Parking Lot.” They say certifying a sub-class specific to “consumers” for the 

purposes of the BPCPA claims is the preferred approach to address the issues 

raised by the defendants since it does not exclude anyone from the non-BPCPA 

claims. I disagree, however, as creating this sub-class does not resolve the concern 

that it cannot be objectively determined which individuals are “consumers” for the 

purposes of the BPCPA sub-class. While the sub-class is clearly defined, without 
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any records to indicate a motorist’s purpose for parking, those persons who parked 

for “personal, family, or household” reasons cannot be objectively identified. In these 

circumstances, I therefore accept the submission of the defendants that it is not 

possible to objectively identify the persons who meet the proposed definition and the 

sub-classes fail to meet the statutory requirement of the CPA. 

[155] The plaintiffs emphasized in reply submissions that the court need not identify 

individuals falling into the class at the certification stage, rather, the “general 

principle is that the class must simply be defined in a way that will allow for a later 

determination of class membership” (Sun-Rype Products Ltd. v. Archer Daniels 

Midland Company, 2013 SCC 58 at para. 57). In making this determination, the 

plaintiffs say that the courts can engage in a “relatively elaborate factual 

investigation in order to determine class membership” during the hearing of the class 

action, and that this is not a reason for finding that the class is not identifiable (Sauer 

v. Canada (Agriculture), 2008 CanLII 43774 (Ont. S.C.J.) at para. 28). While I agree 

that at this stage of the proceeding it is not necessary for each individual class 

member to be identified, in my view, this does not obviate the need for an objective 

way of identifying those individuals. 

[156] I find in these circumstances that the facts of this case are analogous to 

Ileman and Jiang and, as a result, I have no reason to depart from these authorities. 

Further, I am unable to agree with the plaintiffs’ submission that these cases are 

wrongly decided. 

[157] I therefore find that whether an individual is a consumer for the purposes of 

the BPCPA is not capable of determination by objective criteria in this case. The 

proposed sub-class definitions therefore fail to meet the statutory requirement of 

s. 4(1)(b) of the CPA for the purposes of the claims of deceptive practices or 

unconscionability under the BPCPA. 

[158] In addition, however, Impark also argued that the reference in the proposed 

classes to individuals who parked in a parking lot creates an “insurmountable hurdle” 

to an objective identification of class members. Impark says that because the 

20
16

 B
C

S
C

 1
86

3 
(C

an
LI

I)



Webster v. Robbins Parking Service Ltd. Page 47 

 

defendants can only rely on the licence plate of any offending vehicle, the registered 

owner of the vehicle is the one who ultimately receives notice of an unpaid Parking 

Violation and who is responsible for payment of the Violation Fee, but some other 

person may have parked the vehicle in one of the defendants’ lots. 

[159] Impark says this is significant since there is no way to objectively verify 

whether the registered owner of the vehicle was the person who parked on the lot on 

the day giving rise to the Violation Notice. Impark says this is particularly important 

when considering claims of unjust enrichment or unconscionability. 

[160] Given these particular circumstances, I find the class definitions proposed by 

the plaintiffs involve an inescapably individualistic exercise that cannot be resolved 

objectively. Any records kept by the defendants would refer to the registered owner 

of the vehicle, not the individual who parked the vehicle. There would be no way to 

determine if those are different people for a particular transaction, other than through 

an individual inquiry. 

[161] The defendants raise another concern that the proposed class definition 

includes individuals whose claims are time-barred. They note that in Graham 

Perell J. restricted the claims to the period consistent with the two-year limitation 

period applicable in Ontario, using the receipt of the violation notice as the date on 

which a claim would have been discovered, that is, the time at which the clock starts 

running. 

[162] The plaintiffs say none of the proposed claims is time-barred based on the 

proposed April 30, 2009 time limit. They say since the Notice of Civil Claim was filed 

April 30, 2015, the new Limitation Act, S.B.C. 2012, c. 13 (“New Act”), that came into 

force on June 1, 2013, replacing the previous Limitation Act, R.S.B.C. 1996, c. 266 

(“Old Act”), applies. They say, for those individuals who paid a ticket after June 1, 

2013, there is no doubt the claim is brought within the two-year limitation period as 

set out in s. 6 of the New Act. 
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[163] According to the transition rules as set out in s. 30 of the New Act, for a pre-

existing claim that is based on an act that took place and was discovered before the 

New Act came into force, the Old Act applies. Section 30(3) provides: 

(3) Subject to subsection (2), if a pre-existing claim was discovered 
before the effective date, the former Act applies to the pre-existing claim as if 
the right to bring an action occurred at the time of the discovery of the pre-
existing claim. 

[164] In these circumstances, the plaintiffs say the six-year limitation period as set 

out in s. 3(5) of the Old Act applies to those individuals who paid a Violation Fee 

prior to June 1, 2013. Accordingly, the proposed class definition does not include 

any individuals with claims that are time-barred. 

[165] In Graham Perell J. discussed the discoverability principle governing the start 

of a limitation period that “begins to run only after the plaintiff has the knowledge, or 

the means of acquiring the knowledge, of the existence of the facts that would 

support a claim for relief” (at para. 160). He went on to conclude that “[a] class 

member would have discovered all the facts that would support his or her claim for 

relief as of the date that he or she received the demand” for payment (at para. 161). 

[166] I agree with the plaintiffs that a six-year limitation period is applicable to those 

claims falling under the Old Act. However, the limitation clock would start running 

once the Violation Notice was issued, that is, when it is placed on the vehicle in the 

parking lot, rather than the date the Violation Fee was paid, which, as in Mr. Rubin’s 

case, could be years later. As a consequence, if the class action were certified, the 

proposed class definitions would be amended to include only those who received a 

Violation Notice after April 30, 2009, as opposed to those who paid the Violation Fee 

after that date. 

[167] Overall, I find that the members of the proposed class are not capable of 

being identified with objective criteria. Although I find restricting the class to those 

who have claims arising after April 30, 2009, may adequately address the 

defendants’ concerns over statutory time limits, there is no objective criteria to 

determine whether it was the registered owner who parked the vehicle, or whether 
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that individual did so for a consumer purpose, an inquiry relevant only for claims 

under the BPCPA. As such, I find the plaintiffs have failed to propose class 

definitions that meet the statutory requirement in s. 4(1)(b) of the CPA. 

[168] As an aside, the CPA also requires that there be numerous potential class 

members. On this point, if the plaintiffs’ application had been successful, I would 

have accepted their suggestion that there are probably “thousands” of potential class 

members who have received and paid amounts pursuant to the defendants’ 

Violation Notices. 

C. Do the claims raise common issues 

[169] Section 4(1)(c) of the CPA requires that the claims of the class members 

must raise common issues, although the common issues need not necessarily 

predominate over issues affecting only individual members. As the plaintiffs submit, 

“an issue will be ‘common’ only where its resolution is necessary to the resolution of 

each class member’s claim,” even though the resolution of the common issues might 

not determine each class member’s claim (Western Canadian Shopping Centres 

Inc., at para. 39). 

[170] Common issues are defined in s. 1 of the CPA as: 

(a) common but not necessarily identical issues of fact, or 

(b) common but not necessarily identical issues of law that arise from 
common but not necessarily identical facts; 

[171] In Charlton v. Abbott Laboratories, Ltd., 2015 BCCA 26, at para. 85 

Willcock J.A. recently quoted with approval the decision of Singer v. Schering-

Plough Canada Inc., 2010 ONSC 42, at para. 140, in which the court summarized 

the jurisprudence concerning the commonality requirement: 

A:  The underlying foundation of a common issue is whether its resolution 
will avoid duplication of fact-finding or legal analysis. 

B:  The common issue criterion is not a high legal hurdle, and an issue 
can be a common issue even if it makes up a very limited aspect of the 
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liability question and even though many individual issues remain to be 
decided after its resolution. 

C:  There must be a basis in the evidence before the court to establish 
the existence of common issues. [The] plaintiff is required to establish “a 
sufficient evidential basis for the existence of the common issues” in the 
sense that there is some factual basis for the claims made by the plaintiff and 
to which the common issues relate. 

D:  In considering whether there are common issues, the court must have 
in mind the proposed identifiable class. There must be a rational relationship 
between the class identified by the Plaintiff and the proposed common 
issues. 

E:  The proposed common issue must be a substantial ingredient of each 
class member’s claim and its resolution must be necessary to the resolution 
of that claim. 

F:  A common issue need not dispose of the litigation; it is sufficient if it is 
an issue of fact or law common to all claims and its resolution will advance 
the litigation for (or against) the class. 

G:  With regard to the common issues, “success for one member must 
mean success for all. All members of the class must benefit from the 
successful prosecution of the action, although not necessarily to the same 
extent.” That is, the answer to a question raised by a common issue for the 
plaintiff must be capable of extrapolation, in the same manner, to each 
member of the class. 

H:  A common issue cannot be dependent upon individual findings of fact 
that have to be made with respect to each individual claimant. 

I:  Where questions relating to causation or damages are proposed as 
common issues, the plaintiff must demonstrate (with supporting evidence) 
that there is a workable methodology for determining such issues on a class-
wide basis. 

J:  Common issues should not be framed in overly broad terms: “It would 
not serve the ends of either fairness or efficiency to certify an action on the 
basis of issues that are common only when stated in the most general terms. 
Inevitably such an action would ultimately break down into individual 
proceedings. That the suit had initially been certified as a class action could 
only make the proceeding less fair and less efficient”. 

[Citations and emphasis omitted.] 

[172] The defendants submit that a common issue cannot depend upon individual 

findings of fact that must be made for each claimant. As a result, they say where a 

cause of action requires an “individualized showing of harm, there [can be] no 

commonality between class members” (Hollick, at para. 10). The defendants say the 

proposed causes of action here require an individualized showing of harm. 
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[173] The plaintiffs list 23 proposed common issues (included in an Appendix 

following these reasons) relating to the proposed causes of action in their 

certification application. Given my conclusions above that all of the proposed causes 

of action are bound to fail, most of these issues are not certifiable as common 

issues. However, in the event I am wrong in concluding all the proposed causes of 

action are bound to fail, and because the parties made extensive submissions on the 

proposed common issues, I will address this aspect of the certification application. 

Rather than address each proposed common issue individually, I will address the 

issues raised by each proposed cause of action, as the defendants did in their 

submissions. 

1. Deceptive Acts or Practices under the BPCPA (Robbins) 

[174] Ms. Webster says the test for whether a representation by a supplier is 

deceptive is an objective one and therefore raises common issues suitable for 

proceeding by class action. In support of her position, Ms. Webster relies on 

Stanway v. Wyeth Canada Inc., 2012 BCCA 260 where, at para. 77, the court cites 

the following passage from Knight:  

[26] ... the question of whether or not it can be established by the plaintiff 
that there have been deceptive acts or practices committed by the defendant 
in marketing cigarettes is central to the claims advanced on behalf of the 
plaintiff. Given the broad definition of deceptive acts or practices which 
includes acts or practices capable of deception, the question of deception or 
no deception is something that can, in my opinion, be litigated without 
reference to the circumstances of the plaintiff or individual class members. 

[175] Ms. Webster also refers to the following passage from Wakelam v. Johnson & 

Johnson, 2009 BCSC 839 at para. 39, that Punnett J. relied on in Miller at para. 196, 

in certifying the common issue under s. 5 of the BPCPA: 

The plaintiff is relying on specialized consumer protection statutes which 
focus the inquiry on the impact of the representation on the public at large. 
The question of whether a representation is deceptive or misleading does 
not, therefore depend on an individual inquiry. The question of deception or 
no deception is something that can be litigated without reference to the 
circumstances of the plaintiff or individual class members … 
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[176] In this analysis, Ms. Webster concedes that if damages are sought, a court 

may have to consider an individual assessment of whether there has been reliance 

on an alleged deception. Here, however, she only seeks injunctive relief and 

declarations. As a consequence, she says an individual assessment to address 

reliance is not an issue, and that proposed common issues one to five, comprising 

elements of the s. 5 BPCPA claim, are in fact common issues. 

[177] Robbins disagrees and argues the common issues raised under this cause of 

action require individual determinations of whether the consumer transaction, viewed 

in its entirety, is a deceptive act or practice. It says the plaintiff is attempting to 

“select a single element of a consumer transaction and claim that, viewed in 

isolation, it is misleading.” In this regard, Robbins says whether or not the 

transaction incorporated a deceptive act or practice must be determined by 

evaluating the signage in place, and any subsequent notices, correspondence, 

telephone calls or discussions that took place between the parties - not only the 

Violation Notice. 

[178] I agree with Robbins’ submission and find the comments of the certification 

judge in Marshall v. United Furniture Warehouse Limited Partnership, 2013 BCSC 

2050, aff’d 2015 BCCA 252, provide a complete answer to the plaintiff’s assertion: 

[169] In this case, the issues of what written material was received by and 
what oral representations were made to individual plaintiffs are inextricably 
intertwined with the determination of the defendants’ liability for a deceptive 
act or practice under the BPCPA. The creation of subclasses is not a 
potential solution in these circumstances. 

[170] Mr. Lemer submitted that an interpretation of only the written material 
– the vouchers, the advertisements, and the in-store signs and tags – will 
move the litigation forward. I am unable to accept this submission. I agree 
that individual differences in exposure to written materials are not relevant to 
a determination of whether the written materials, either individually or 
together, constitute a deceptive act or practice, and that this could be a 
common issue. However, I do not agree that a resolution of this issue would 
move the litigation forward in a material way. First, the plaintiffs challenge 
whether the terms of the voucher itself – the only document common to all 
members of the class – are binding on consumers who did not receive it until 
after the sale was completed. Second, and more importantly, they rely on the 
voucher in various combinations with the other written materials and oral 
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representations, and the oral representations are part of the mix for every 
customer. 

[179] The Court of Appeal upheld the certification judge’s decision in Marshall and 

made the following remarks: 

[22] It is clear that on this basis alone, the case cannot be heard as a class 
action. Each customer had a different experience in the store(s). Under the 
BPCPA, each class member would have to demonstrate that he or she fell 
within the Act. The appeal can be disposed on this basis. There is no error in 
the chambers judge’s findings on this aspect of the case, and that alone is 
enough to uphold her decision that certification is not the preferable 
procedure. 

[180] As was the case in Marshall, the putative class members in the present case 

may have been exposed to different written materials, and could very well have had 

oral communications with representatives of Robbins – indeed Ms. Webster’s 

evidence is that there were at least two telephone conversations and other 

communication between her and representatives of Robbins. I therefore agree with 

Robbins that the variety of individual oral and written representations is fatal to the 

proposed common issues raised under this cause of action. 

[181] I also find that the circumstances in both Knight and Wakelam are 

distinguishable with the present case. In both those cases, the alleged deceptive 

acts were contained within written materials provided to the consumers and there 

were no other subsequent interactions or communications forming the transaction.  

[182] Robbins also argues the proposed common issues raised under this cause of 

action require individual determinations of whether the BPCPA applies to the parking 

transaction in question, that is, whether the parking was for a personal or business 

purpose. I have addressed this issue above in answering the question of whether 

the class may be objectively identified and for these reasons as well, I find the 

plaintiffs’ proposed common issues one to five are in fact not common issues. 
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2. No Contract is Formed Between the Parties 

[183] The plaintiffs claim there is no contract formed between the defendants and 

non-prepaid parkers as a result of the “confusing” signage. The plaintiffs say the test 

for whether a contract is formed is likewise an objective one and the relevant inquiry 

is whether a reasonable bystander would conclude the parties reached consensus 

ad idem as to the material terms of the contract said to be formed. As such, they say 

that proposed common issue numbers six and seven are common issues. 

[184] Neither defendant took issue with whether these specific inquiries raised  

common issues between the parties, but both argued that the remedies proposed by 

the plaintiffs do not raise common issues and would require individual proceedings. I 

agree with the plaintiffs that the issue of whether a contract is formed raises a 

common issue between the parties, as does the issue of res judicata due to the FCA 

and Ontario decisions. 

[185] But the analysis in the present case does not end there. This is due to the 

claim that the defendants were unjustly enriched because they received payment 

from the plaintiffs “where there is no contractual basis for doing so.” The plaintiffs 

say if a binding contract is not formed between the parties because of no common 

understanding of the material terms, then whether or not the defendants have been 

unjustly enriched through the payment of the Violation Fees is a common issue. The 

plaintiffs further say that in calculating any restitution owed to the plaintiffs, any value 

credited to the defendants on a quantum meruit basis for the time spent by class 

members parked without payment may be determined by assessing the full daily 

parking rate, or at the individual assessment stage of the class proceeding. 

Therefore, they say, no individual assessment is required and the unjust enrichment 

of the defendants is a common issue that will advance the litigation. 

[186] Robbins, however, submits this issue is not capable of advancing the 

proceeding because it would not avoid a duplication of fact-finding or legal analysis, 

and would inevitably break down into individual proceedings: Thorburn v. British 

Columbia (Public Safety and Solicitor General), 2013 BCCA 480 at para. 39. Impark 
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submits that the claims in unjust enrichment are “inherently individual in nature.” In 

its written submissions, Robbins identifies the following individual inquiries it says 

would need to be addressed in considering the claim of unjust enrichment, as 

outlined in proposed common issues eight and nine: 

(a) The reason the Violation Notice was issued: no ticket purchased at all, 
ticked purchased but not displayed, ticket purchased but overstayed 
the paid time, or a different circumstances [sic] resulting in a violation 
of the posted parking terms; 

(b) The customer’s personal circumstances, including financial 
circumstance and explanation, if any for parking contrary to the 
posted parking rules; 

(c) The amount the motorist actually paid pursuant to the Violation 
Notice, which could be the full Violation Notice amount or as little as 
$2.00; 

(d) The length of the motorist’s stay on the lot without a valid prepaid 
ticket; 

(e) The value to the motorist or cost to Robbins of the stay (whether 
measured on a quantum meruit basis, as occupation rent, or as 
damages for trespass), in light of, among other things, the lot’s hourly 
or daily rate, its location, and whether the lot was at capacity; 

(f) The stage in the enforcement process that the customer paid; 

(g) Whether, in the above discussions or process, the customer was 
offered and/or agreed to pay a reduced Violation Notice amount; 

(h) How often the customer had used the parking lot in the past and how 
familiar they were with the posted signs and applicable terms; 

(i) Whether the non-payment was part of a deliberate scheme to avoid 
payment for parking on Robbins’ lots; and 

(j) The customer’s payment history, including how many past Violation 
Notices the customer had received and whether those had been paid. 

[187] Impark provides a similar list of individual inquiries on this point. In addition to 

inquiring what was the purpose for which the motorist parked and who that person 

was, Impark argues: 

Even if a breach of the BPCPA were established, there are a number of 
individual factors that could affect each class plaintiff’s entitlement to an order 
under s. 172(3), such as: (i) how long the vehicle was parked on the Parking 
Lot without paying; (ii) the hourly rate for parking on that particular Parking 
Lot; (iii) whether there was a maximum daily rate applicable at that particular 
Parking Lot … 
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[188] Without commenting on the merit of each of the foregoing issues raised by 

Robbins, I accept that at least some of these inquiries would have to be addressed 

and, as a result, I agree with the defendants’ general submission that the claim of 

unjust enrichment in this case does not raise common issues suitable for a class 

proceeding. To find unjust enrichment the court would need to carefully consider the 

circumstances of each class member. Moreover, to be eligible for an equitable 

remedy, the claimant must come to the court with “clean hands.” This is a unique 

issue that is raised in this case, as illustrated by some of the individual inquiries the 

defendants say must be determined when considering the questions of unjust 

enrichment and restitution. I find proposed common issues eight and nine are not 

common issues. 

3. Violation Fees are Unlawful Penalties or Unconscionable 

[189] As we have seen, the plaintiffs further claim that if a contract is formed, the 

Violation Fee amounts are unlawful penalties or unenforceable for being 

unconscionable, either at common law or contrary to s. 8 of the BPCPA. 

[190] While the defendants’ primary response is that the violation amounts cannot 

be construed as a penalty, they further argue no common issues can be raised with 

respect to these causes of action as an individual inquiry would again be required as 

to the circumstances giving rise to the alleged unconscionability. On this point, the 

defendants argue that the relevant time period for making a determination of 

unconscionability is not at the time the parties enter the contract, but at the date the 

impugned contract clause is invoked or, in the case of the BPCPA, with regard to all 

of the surrounding circumstances before, during and after the consumer transaction, 

as mandated by s. 8 of the BPCPA. As such, the plaintiffs would have to establish 

that the invocation of the Violation Fee was unconscionable, considering the 

circumstances under which valid payment for parking was not made. 

[191] Furthermore, Robbins argues the proposed common issues raised with 

respect to unjust enrichment, as well as with respect to restitution and damages or 

restoration under the BPCPA, all fail to raise common issues, again because this 
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would require the same individualized assessment as detailed earlier when 

considering the question of unjust enrichment in common issues eight and nine.  

[192] Finally, Robbins raises the issue of causation with respect to establishing the 

right to a remedy under ss. 172(1) and 172(3)(a) of the BPCPA, in which a plaintiff 

would be required to establish that loss or damage was “due to” a contravention of 

the BPCPA. This test of causation was described in Clark v. Energy Brands Inc. 

(c.o.b. Glaceau), 2014 BCSC 1891 at para. 120, as an “inherently individualistic and 

fact-based question.” As a result, Robbins says there is no common issue to be 

raised on the matter of remedies under the BPCPA. 

[193] Impark also refers to the comments of the court in Unlu at para. 91 in arguing 

there is no common issue as to the remedies claimed under the BPCPA: 

Since the issues that must be proved to demonstrate an “interest” for 
purposes of s. 172(3)(a) are individual, and must be determined first, the 
entitlement to the remedy under s. 172(3)(a) cannot be certified as a common 
issue. 

[194] The plaintiffs, however, argue that Bodnar v. The Cash Store Inc. 2005 BCSC 

1228 [Bodnar BCSC], aff’d 2006 BCCA 260 [Bodnar BCCA], Seidel, and Sherry v. 

CIBC Mortgage Inc., 2014 BCSC 1199 [Sherry BCSC], aff’d in part 2016 BCCA 240 

[Sherry BCCA], are clear authority for the certification of allegations of 

unconscionability as common issues. The plaintiffs also emphasize that their 

allegations are limited to those captured by s. 8(3)(e) of the BPCPA which provides 

that “the terms or conditions on, or subject to, which the consumer entered into the 

consumer transaction were so harsh or adverse to the consumer as to be 

inequitable.” As such, the plaintiffs submit that the court need not consider the 

individual circumstances of each consumer, as set out in ss. 8(3)(a) to (d) (see 

Bodnar BCSC, at para. 43). 

[195] I find the cases relied on by the plaintiffs are distinguishable from the present 

circumstances. For example, in Bodnar BCCA the Court of Appeal upheld the 

certification judge’s conclusion that the alleged unconscionability raised common 

issues suitable for certification, but it is significant that the only allegations of 
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unconscionability rested on the allegations that the defendants had charged fees in 

excess of the criminal interest rate. Having found that a determination of whether a 

criminal interest rate had been charged was a common issue that did not require an 

assessment of individual circumstances, the certification judge likewise concluded 

that the related claims of unjust enrichment and unconscionability did not require 

individual assessments (Bodnar BCSC, at paras. 37-45). 

[196] Likewise, in Sherry BCCA, the Court of Appeal upheld the finding of the 

certification judge that whether the contractual mortgage pre-payment penalties in 

that case were unconscionable raised common issues, recognizing the development 

of class actions for claims of “‘systemic’ unconscionability” (at para. 85). In my view, 

the individual circumstances relevant to a determination of unconscionability in the 

case at bar were not present in that case. In Sherry BCSC the certification judge 

found the individual issues were minimal where the pre-payment penalties were 

derived from a standardized mathematical calculation applicable to all class 

members (at para. 122). 

[197] On the other hand, the Court of Appeal in Lam v. University of British 

Columbia, 2010 BCCA 325, agreed with the certification judge that a determination 

of unconscionability in that case could only be determined on an individual basis, 

considering, for example, whether there was an inequality of bargaining power 

between the contracting parties (at para. 75). 

[198] In these particular circumstances, I agree with the defendants that the 

following are not common issues suitable for a class proceeding: whether the 

Violation Fees are unconscionable, either at common law or under the BPCPA; 

whether the defendants have been unjustly enriched as a result of payment of the 

Violation Fees; and whether these amounts should be repaid to the putative class 

members, either at common law or under the relevant provisions of the BPCPA. 

That is, while I agree proposed common issues 10 and 11 are common, proposed 

issues 12 through 17 are not common issues. 
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4. Criminal Interest Rate 

[199] The plaintiffs have set out their proposed common issues regarding the 

alleged criminal interest rate. The plaintiffs argue that the “core” issues of whether 

credit is extended in the contract and whether the Violation Fees may be 

characterized as interest are objective, common issues. They say that there is no 

question these matters may be determined as common issues, as cases such as 

Garland No. 1, Kilroy, and Bodnar BCCA demonstrate. 

[200] While I agree with the plaintiffs’ general proposition that whether or not the 

Violation Fees amount to credit advanced or to a criminal interest rate raises 

common issues (proposed common issues 18 to 20), in the circumstances of this 

case I find that the questions of whether the defendants have been unjustly enriched 

and whether the Violation Fees ought to be repaid to the class members (issues 21 

and 22) do not raise common issues and are not suitable for a class action. 

[201] Again, I find the circumstances in Garland No. 1 distinguishable with the 

present case. As I have already concluded above, a determination of any unjust 

enrichment in this particular case would require an individual inquiry for each 

member of the proposed class. Such inquiries were not necessary in Garland No. 1. 

In that case the plaintiffs sought restitution after the Supreme Court of Canada found 

that certain fees charged by the utility company amounted to charging a criminal rate 

of interest under s. 347 of the Criminal Code. The only juristic reason proposed by 

the defendant to rebut the claim of unjust enrichment was an order of the Ontario 

Energy Board creating the fees in question, so no individual inquiry was necessary. 

There was also no issue as to whether the plaintiffs in that case came with “clean 

hands” – the fees were charged regardless of any alleged wrong-doing of the 

plaintiffs. Here I agree with the defendants’ submissions that the putative class 

members do not come with clean hands. I accept the submission of the defendants 

that people in the proposed classes seek to obtain a service provided by the 

defendants without paying for it. In other words, they were and would continue to be 

“gamblers” if they did not comply with the contractual arrangements they entered 

into when parking their vehicles. 
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[202] Similarly, in Kilroy and Bodnar BCCA no issue arose regarding whether the 

claimants came with clean hands, so no individual inquiry was necessary to 

determine if a claim for unjust enrichment existed. That is, as Impark has submitted, 

these decisions did not engage the “moral conduct” of the potential class members. 

[203] In my view, while the question of whether a criminal interest has been 

charged raises proposed common issues 18 to 20, the court would have to conduct 

individual inquiries for each class member to ascertain whether they are eligible for 

equitable relief, and as a result proposed common issues 21 and 22 fail to meet the 

necessary criteria for certification. 

D. Is a class proceeding the preferable procedure 

[204] Under s. 4(1)(d) of the CPA a class proceeding must be the preferable 

procedure for the fair and efficient resolution of the common issues. Section 4(2) 

prescribes specific factors that the court must consider under the preferability 

requirement. The provision states:  

(2) In determining whether a class proceeding would be the preferable 
procedure for the fair and efficient resolution of the common issues, the court 
must consider all relevant matters including the following: 

(a) whether questions of fact or law common to the members of 
the class predominate over any questions affecting only 
individual members; 

(b) whether a significant number of the members of the class have 
a valid interest in individually controlling the prosecution of 
separate actions; 

(c) whether the class proceeding would involve claims that are or 
have been the subject of any other proceedings; 

(d) whether other means of resolving the claims are less practical 
or less efficient; 

(e) whether the administration of the class proceeding would 
create greater difficulties than those likely to be experienced if 
relief were sought by other means. 

[205] Alongside the factors set out in s. 4(2), the court may consider preferability in 

light of the three familiar policy objectives of class action proceedings: judicial 

economy, access to justice and behaviour modification (Hollick, at para. 27; Pro-Sys 
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Consultants, at para. 137). The court may consider to what extent the proposed 

class action would serve these policy objectives over other alternatives. 

[206] The certification judge must also consider both substantive and procedural 

considerations in addressing preferability (AIC Limited, at para. 4; Charlton, at 

para. 101). In AIC Limited, the Supreme Court of Canada summarized the general 

approach to the preferability analysis as follows: 

[21] In order to determine whether a class proceeding would be the 
preferable procedure for the “resolution of the common issues”, those 
common issues must be considered in the context of the action as a whole 
and “must take into account the importance of the common issues in relation 
to the claims as a whole”: Hollick, at para. 30. McLachlin C.J. in Hollick 
accepted the words of a commentator to the effect that in comparing possible 
alternatives with the proposed class proceeding, “it is important to adopt a 
practical cost-benefit approach to this procedural issue, and to consider the 
impact of a class proceeding on class members, the defendants, and the 
court”: para. 29, citing W. K. Branch, Class Actions in Canada (loose-leaf 
1998, release 4), at para. 4.690. 

[207] In Hollick, at para. 28, the Supreme Court of Canada identified two 

overarching questions for the court to consider in a preferability analysis: 

First the question of “whether or not the class proceeding [would be] a fair, 
efficient and manageable method of advancing the claim”, and second, the 
question of whether a class proceeding would be preferable “in the sense of 
preferable to other procedures such as joinder, test cases, consolidation and 
so on.” 

[208] In this analysis, the court must identify and consider “all reasonably available 

means of resolving the class members’ claims” in determining whether the class 

action form is preferable to other court procedures and non-court proceedings: 

Hollick, at para. 31; AIC Limited, at para. 35. 

[209] The plaintiffs argue that a class proceeding is the only reasonable procedure 

for adjudicating these claims. The plaintiffs point to a number of factors, including: 

the “impossibly small” dollar amounts in issue for each individual plaintiff; the 

significant number of common issues respecting both liability and damages; the lack 

of evidence of class members who wish to pursue individual actions; and the fact 

that the defendants have not proposed alternate, preferable procedures. The 
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plaintiffs say any individual issues present in this case are the type of questions that 

must routinely be answered at the individual damage assessment phase of a class 

proceeding. Finally, the plaintiffs refer to the “behaviour modification” policy objective 

of class actions and say the defendants’ “widespread proliferation of automated lots 

operating with these unlawful practices deserves sanction.” 

[210] With respect to the factors set out for consideration in s. 4(2) of the CPA, I 

agree that there is no evidence that there are members who would have an interest 

in pursuing individual actions, likely because of the relatively small monetary amount 

at issue for each Violation Notice. However, I also note that the issues here are not 

so highly complex or technical that a proposed class member could not bring an 

individual small claims action, unlike the case in many other class action 

proceedings. In my view, the relatively small amounts that may be involved in any 

individual case should not overwhelm the analysis as to whether or not a class 

action is the preferable procedure. 

[211] In addition to considering whether there are class members who might pursue 

individual claims, the CPA requires the court to consider if any of the proposed 

claims have been or will be the subject of other proceedings. I have no evidence 

before me that any of these proposed claims have been or are the subject of other 

proceedings. Although similar actions may have been pursued in other jurisdictions, 

they are of no effect or benefit to members of these proposed classes: Ernewein, 

Bonneau v. General Motors of Canada, 2004 BCSC 1462 at para. 85, rev’d on other 

grounds 2005 BCCA 540. 

[212] On the other hand, while I note the comments of the court in Metera v. 

Financial Planning Group, 2003 ABQB 326 at para. 69 that “it would be extremely 

rare for a class proceeding to contain only common issues, with no individual issues 

to be determined,” I find in this case the individual issues would overwhelm the 

common issues, and a class proceeding is not the preferable way to resolve what 

common issues may exist. 
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[213] In my view, the individual issues in this case raise the same concerns as 

those considered by Verhoeven J. in Clark, in refusing to certify the proposed class 

action in that case: 

[152] In my view it follows from my conclusion that claims made by 
consumers in the nature of those asserted by the plaintiff are inherently 
variable and individualistic both as to reliance and as to potential loss or 
damage, that management of such claims would be difficult if not impossible 
within the context of a class action. 

[153] Beyond the question of reliance, questions of loss or damage would 
also be exceedingly difficult. Obviously, no consumer could be expected to 
have accurate or detailed records or recall concerning the transactions in 
question. The number of consumer claimants would be huge. A consumer 
could only present the most vague, general and practically uncontestable 
evidence concerning reliance and damage. Fairness to the defendants would 
be impossible. In short, the practical problems presented by individual 
assessments of the claims within the context of class proceedings are 
overwhelming. 

I am satisfied this analysis is apropos to the present case. 

[214] In regards to the declaratory and injunctive relief sought by Ms. Webster 

against Robbins arising from her allegations of deceptive practices contrary to s. 5 of 

the BPCPA, Robbins notes the conclusion of the court in Unlu at para. 100 that 

claims seeking a declaration or an injunction under the BPCPA do not need to be 

litigated by class proceeding and do no warrant “invoking the procedural machinery 

associated with a certified class action.” As G.C. Weatherill J. stated in Ileman at 

para. 141, as far as this cause of action is concerned, “a class proceeding is 

unnecessary and wasteful.” I agree and see no reason why this part of the claim 

should be part of a class action. 

[215] For these reasons, I find that individual actions would not be less practical or 

less efficient than a class proceeding, as described in s. 4(2)(d), and the policy 

objectives of access to justice and judicial economy would not be significantly 

advanced by the certification of this proposed class action. While I am mindful of the 

comments of Goepel J. in Barbour v. UBC, 2006 BCSC 1897 at para. 72, that 

pursuing individual claims for small amounts is not a realistic alternative to class 
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proceedings, in that case the court did not find that individual issues would 

predominate over common issues. 

[216] Moreover, even if other proceedings are not available or preferable, this does 

not settle the issue. As the court stated in Clark: 

[155] The fact that a class proceeding may be the only practical procedure 
available to the plaintiff cannot justify certification of an unworkable class 
proceeding that involves individual evidence and fact-finding; it is not enough 
for the plaintiff to establish that there is no other preferable procedure, as the 
court must also be satisfied that a class proceeding would be fair, efficient, 
and manageable: Marshall, at para. 235. 

[217] In my view, for the various reasons mentioned, a class proceeding in the 

present case would not be fair, efficient and manageable because of the individual 

assessment required on a number of the wide-ranging issues proposed. 

[218] As for the policy objective of behaviour modification, the plaintiffs say that 

while it is encouraging and “commendable” that the defendants have started to 

adopt other business models (e.g. pay by phone and the ability through mobile 

“apps” to alert customers that their time is running low), in addition to their dispute 

resolution procedures, they also say “the widespread proliferation of automated lots 

operating with these unlawful practices deserves sanction and will encourage the 

defendants to advance their adoption of new technologies at a rapid rate or go back 

to the lawful method of having a parking attendant on staff.” 

[219] Needless to say, having found that it is plain and obvious that all the 

proposed causes of action against the defendants cannot succeed, I disagree. Given 

the circumstances and the nature of the relationship in these parking lot 

transactions, I conclude there is no practice or act of the defendants that deserves 

sanction. Indeed, as the defendants have argued, in my view it is the proposed class 

members who have opted to obtain a benefit or service from the defendants and 

who now seek to obtain that benefit or service for free. In these unique 

circumstances I am satisfied it is the behaviour of persons who do not properly pay 
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for parking that deserves rebuke, rather than the actions of these corporate entities. 

As Impark submits: 

Simply put, a class action process is not necessary to come to the aid of 
those who cheat the parking honour-system. 

The Court should not look to fashion a remedy for those who deliberately 
park without paying in the hope of not getting caught and then don’t wish to 
pay when they do. 

[220] Given the totality of the circumstances, I have concluded that in this case a 

class proceeding is not the preferable procedure to fairly and efficiently resolve what 

the plaintiffs suggest are common issues. 

E. Is there an appropriate representative plaintiff 

[221] The final requirement for class certification is that there is a representative 

plaintiff who meets the criteria set out in s. 4(1)(e) of the CPA. The representative 

plaintiff represents the class, but need not be representative of the class and need 

not have a claim typical of the class: Hollick, at para. 21; Miller, at para. 75. The 

requirements of a representative plaintiff were clarified by McLachlin C.J.C. in 

Western Canadian Shopping Centres, at para. 41: 

… the class representative must adequately represent the class. In assessing 
whether the proposed representative is adequate, the court may look to the 
motivation of the representative, the competence of the representative's 
counsel, and the capacity of the representative to bear any costs that may be 
incurred by the representative in particular (as opposed to by counsel or by 
the class members generally). The proposed representative need not be 
"typical" of the class, nor the "best" possible representative. The court should 
be satisfied, however, that the proposed representative will vigorously and 
capably prosecute the interests of the class. [Citations omitted.] 

[222] The plaintiffs submit Ms. Webster and Mr. Rubin are suitable representative 

plaintiffs. Impark asserts, however, that Mr. Rubin is not appropriate as he “is not a 

member of the proposed Impark Class … [and] would have no standing to pursue an 

Action against Impark as an individual Plaintiff” because he has not paid Impark for 

the two Violation Notices that were issued. The cheque Mr. Rubin attempted to pay 

the first Violation Notice with was destroyed and no payment was registered. Impark 

also did not accept the cash payment that Mr. Rubin purportedly made. 
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[223] Impark also says there is no evidence it had pursued or would pursue 

Mr. Rubin for payment. Furthermore, Impark says that Mr. Rubin only attempted to 

pay the Violation Notices issued to him as a means to bring a claim against it. 

Impark says Mr. Rubin “sought to surreptitiously pay the outstanding violation fees” 

by attending the Impark office and not identifying the Violation Notices as the subject 

of litigation. Impark submits the intention of the CPA could not possibly be to 

encourage individuals to deliberately attempt to cause themselves a loss for the 

purposes of advancing litigation. 

[224] Impark also says the representative who accepted Mr. Rubin’s payment did 

so with the caveat that she needed to make inquiries to ascertain why Mr. Rubin’s 

file was flagged, and as Mr. Rubin accepted the return of the cash, he continues to 

have no possible claim against Impark. 

[225] In response, Mr. Rubin says that this is all a “blatant attempt [by Impark] to 

defeat certification by interfering with the class representative’s ability to act for the 

class members.” Mr. Rubin further argues that Impark accepted and issued a receipt 

for payment of the Violation Notices and the refund must be properly characterized 

as an ex gratia cash payment, or a gift. 

[226] While I have concerns about the apparent strategic maneuvering on the part 

of both Impark and Mr. Rubin on this issue, especially so in the case of Mr. Rubin 

who took years to pay Impark, I find that Mr. Rubin paid his Violation Notices and, as 

a result, would have been a suitable representative plaintiff. 

[227] Turning to whether Ms. Webster would have been a suitable representative 

plaintiff, Robbins raised no issue on this point. I find Ms. Webster would have been a 

suitable representative plaintiff if the action had been certified. 

IV. CONCLUSION 

[228] In conclusion, I find the plaintiffs have failed to meet the statutory 

requirements of s. 4(1) of the CPA. The application for certification of the action is 

dismissed. In addition, having found that all the proposed causes of action as 
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against both Impark and Robbins are bound to fail, I also dismiss the action brought 

by the plaintiffs against the defendants. 

                   “B. D. MacKenzie, J.”                    
The Honourable Mr. Justice B. D. MacKenzie 
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1. APPENDIX: PROPOSED COMMON ISSUES 

LIABILITY 

Applicability of the BPCPA 

1. Does the BPCPA apply to the Defendants’ relationship to members of the 

Classes? 

a. Are the Defendants “suppliers” within the meaning of the BPCPA? 

b. Are Class Members who paid for parking for primarily personal, family, 

or household reasons “consumers” within the meaning of the BPCPA? 

c. Is the relationship between the Defendants and the Class Members a 

“consumer transaction” within the meaning of the BPCPA? 

Deceptive acts and practices under the BPCPA (Robbins only) 

2. Do Robbins’ Violation Notices have the capability, tendency or effect of 

deceiving or misleading consumers in contravention of s. 5 of the BPCPA in 

their representations as to the legal authority to claim the amounts indicated 

on those Violation Notices? 

3. If a contravention of s. 5 of the BPCPA by Robbins is found, should the Court 

declare that the presentation and content of Robbins’ Violation Notices 

constitute deceptive acts or practices in contravention of that section? 

4. If a contravention of s. 5 of the BPCPA by Robbins is found, should the Court 

issue a permanent injunction pursuant to s. 172(1)(b) of the BPCPA with 

respect to the presentation and content of Robbins’ Violation Notices? 

5. If a contravention of s. 5 of the BPCPA by Robbins is found, should the Court 

make an order pursuant to s. 172(3)(c) of the BPCPA requiring Robbins to 

advertise to the public particulars of the judgment, declarations, orders or 

injunctions against it in relation to its Violation Notices? 
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No Contract 

6. Is a binding contract formed between Non-Prepaid Consumers and either of 

the Defendants when the Class Member parks on Parking Lots managed by 

the Defendants? 

7. Is the question of whether a binding contract is formed between Non-Prepaid 

Consumers and Impark barred by res judicata and issue estoppel due to 

Imperial Parking Ltd. v. Canada [2000] F.C.J. No. 1011 (C.A.), Imperial 

Parking Canada Corporation v. Toronto (City), 2007 ONCA 647 or Graham v. 

Impark, 2010 ONSC 4982, such that the allegations against Impark constitute 

an abuse of process? 

8. If a binding contract is not formed, have the Defendants been unjustly 

enriched by the payment of the Violation Amounts, the Amended Violation 

Amounts, and/or the Late Payment Charges? 

9. If the Defendants have been unjustly enriched by payment of the Violation 

Amounts, the Amended Violation Amounts, and/or the Late Payment Charges 

on the basis that a binding contract is not formed, should any of these 

amounts be repaid to the Class Members as restitution? 

Contract: unlawful penalty clauses and unconscionability at common law 

10. If a binding contract is formed, is it amended upon the issuance of the 

Violation Notices such that the Amended Violation Amounts become 

payable? 

11. If a binding contract is formed, are the Violation Amounts, the Amended 

Violation Amounts, and/or the Late Payment Charges properly characterized, 

at the time of formation or amendment of the contract, as contractual 

penalties or as unconscionable at common law? 

12. If the Violation Amounts, Amended Violation Amounts, and/or Late Payment 

Charges are contractual penalties at the time of formation or amendment of 
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the contract, or are unconscionable at common law, are they void and 

unenforceable at common law? 

13. If the Violation Amounts, Amended Violation Amounts, and/or Late Payment 

Charges are void and unenforceable at common law, have the Defendants 

been unjustly enriched by the payment of one or more of them? 

14. If the Defendants have been unjustly enriched by payment of the Violation 

Amounts, the Amended Violation Amounts, and/or the Late Payment Charges 

because one or more are unlawful penalties or unconscionable, should any of 

these amounts be repaid to the Class Members as restitution? 

15. Alternatively, should any of the Violation Amounts, the Amended Violation 

Amounts and/or the Late Payment Charges be repaid to the Class Members 

as damages because they are contractual penalties or unconscionable at 

common law? 

Contract: unconscionability under the BPCPA 

16. If a binding contract is formed, are the Violation Amounts, Amended Violation 

Amounts, and/or Late Payment Charges “unconscionable acts or practices” 

as at formation or amendment of the contract in breach of s. 9 of the BPCPA? 

17. If the Violation Amounts, Amended Violation Amounts, and/or Late Payment 

Charges are in breach of s. 9 of the BPCPA, should one or more of these 

amounts be awarded to the Class Members as damages or restoration 

pursuant to sections 171 and 172(3)(a) of the BPCPA? 

Section 347 of the Criminal Code 

18. Is the Amended Violation Amount “credit advanced” within the meaning of 

s. 347 of the Criminal Code? 
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19. If the Amended Violation Amount is “credit advanced,” do the Late Payment 

Charges constitute interest at a rate in excess of the prohibited rate of 60% 

pursuant to s. 347 of the Criminal Code? 

20. If the Late Payment Charges constitute interest at a criminal rate, are the Late 

Payment Charges unlawful and void? 

21. If the Late Payment Charges are unlawful and void, have the Defendants 

been unjustly enriched by the collection of the Late Payment Charges? 

22. If the agreement with respect to and/or receipt of the Late Payment Charges 

contravenes s. 347(1) of the Criminal Code, should the Late Payment 

Charges be awarded to the Class Members as damages or restitution? 

Limitations 

23.  What limitation periods, if any, apply to all the causes of action in these 

proceedings? 

Other 

24. Are the Defendants, or any of them, liable to pay court ordered interest? 

20
16

 B
C

S
C

 1
86

3 
(C

an
LI

I)



 

 

Citation:  Weremy v The Government of Manitoba, 2021 MBCA 34   Date:  20210408 

Docket:  AI20-30-09498 

 

IN THE COURT OF APPEAL OF MANITOBA 
 

 

B E T W E E N :  

 

 )  A. J. Ladyka 

DAVID WEREMY )  for the Applicant 

 )   

 )  D. A. Rosenfeld and  

 (Plaintiff) Respondent )  N. A. Gondek 
 )  for the Respondent 

- and - )  (via videoconference) 

 )   

THE GOVERNMENT OF MANITOBA )  Chambers motion heard: 

 )  October 14, 2020 

 )   

 (Defendant) Applicant )  Decision pronounced: 

 )  April 8, 2021 

 

LEMAISTRE JA 

Introduction 

[1] The defendant (Manitoba) seeks leave to appeal an order certifying 

a class proceeding pursuant to The Class Proceedings Act, CCSM c C130 (the 

CPA).  The issue for the proposed appeal is whether the certification judge 

relied on inadmissible hearsay evidence to define the class period. 

[2] I am not persuaded that Manitoba has raised an arguable case of 

substance warranting the attention of the full Court.  For the reasons that 

follow, the motion for leave to appeal is dismissed. 
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Background 

[3] The plaintiff filed a statement of claim against Manitoba for 

systemic negligence and breach of fiduciary duty for its operation of the 

Manitoba Developmental Centre in Portage la Prairie (MDC), and sought an 

order certifying the action as a class proceeding.  

[4] The certification judge granted the certification order (see Weremy 

v The Government of Manitoba, 2020 MBQB 85).  In doing so, she defined 

the class as follows:  

 

. . . 

 

. . .  [A]ll persons who resided at [MDC] for any period or periods 

of time between July 1, 1951 and the date of the certification order 

herein, and who were alive as of October 31, 2016 . . .. 

 

. . . 

 

[5] In support of his motion for certification, the plaintiff filed his own 

affidavit and the affidavits of three other people who resided at MDC between 

1954 and 1977 (the affiants).  These affidavits described the abuse and 

mistreatment of residents at MDC during that period.  Manitoba accepted that 

these affidavits were admissible and provided sufficient evidence for a class 

definition that included persons who resided at MDC from 1951 to 1977.  

[6] The plaintiff filed two additional affidavits sworn by a lawyer and 

the Executive Director of People First of Canada, with the following exhibits 

attached:   
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1. five decisions from labour relations arbitrators issued between 

1990 and 2005 arising from grievances by MDC staff (the 

arbitral decisions);  

2. a 2001 decision of the Court of Queen’s Bench involving the 

disciplinary appeal of an MDC employee after she was 

sanctioned by a licensing body (the court decision);  

3. excerpts of four annual reports of the Manitoba Ombudsman 

from 1986 to 1989 regarding the investigation of an allegation 

of abuse made by a resident of MDC in 1985 and ongoing 

problems identified during the investigation (the Ombudsman 

reports); and   

4. two inquest reports issued by Provincial Court judges in 2007 

and 2014 regarding the deaths of two residents at MDC (the 

inquest reports), 

(collectively, the documents). 

[7] Also attached as an exhibit to the affidavit of the Executive Director 

of People First of Canada was a video documentary from 2008 (the video).  

The video contains interviews of individuals who say they have knowledge of 

residents being mistreated at MDC.  

[8] Manitoba opposed the admission of the documents on the basis that 

they were hearsay.   

[9] The certification judge found that the documents were admissible 

because the plaintiff did not seek to rely on them for the truth of their contents.  
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She stated, “Rather, he seeks to establish that the [d]ocuments were published 

as written.  Accordingly, the contents of the [d]ocuments are not hearsay for 

the purposes of this motion, and are admissible” (at para 38).   

[10] In the alternative, the certification judge concluded that the arbitral 

decisions and the court decision could have been included in the book of 

authorities only, rather than being attached as exhibits to the affidavits (the 

plaintiff filed them both ways) “to establish that the decisions were made and 

the underlying reasons for each of them” (at para 40).  She stated (at para 42): 

 

I accept that [the arbitral decisions and the court decision] and the 

reasons for them are relevant to determining whether there is some 

basis in fact upon which a class proceeding could be based, 

because the decisions confirm that between 1990 and 2005: 

 

a) allegations of resident abuse or neglect were made against 

MDC staff; 

 

b) [Manitoba] was aware of the allegations; 

 

c) staff members were disciplined, either by [Manitoba] or a 

licensing body; and 

 

d) there was an adjudicated review of the discipline. 

 

[11] Regarding the Ombudsman reports and the inquest reports, the 

certification judge determined that they were also admissible pursuant to the 

public documents exception.   

[12] After admitting the documents into evidence, and taking into 

account the video, the certification judge considered whether there was 

evidence to support a class definition that included persons who resided at 

MDC after 1977 (at paras 71-72): 
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Although I have not been presented with any direct evidence of 

systemic abuse or mistreatment at MDC after 1977, I am satisfied 

by the [d]ocuments that the following events occurred: 

 

a) in 1985 an allegation of resident injury was made, which 

prompted the Ombudsman to conduct an investigation of 

MDC, and make a series of recommendations to 

[Manitoba]; 

 

b) between 1990 and 2005 five arbitral decisions issued, by 

which MDC staff were disciplined for resident abuse or 

neglect, or conduct that resulted in resident neglect; 

 

c) in 2001 this court upheld a serious disciplinary sanction 

imposed upon a long-term MDC staff member by her 

professional licensing body for the use of inappropriate 

force against a resident; 

 

d) in each of 2007 and 2014, inquest reports and 

recommendations were issued by the Provincial Court of 

Manitoba, relative to the death of an MDC resident 

[footnote omitted]; and 

 

e) in 2008, a video documentary was produced in which 

individuals made allegations of abuse at MDC. 

 

Although I can attach only limited weight to this evidence, it 

generally supports the plaintiff’s allegations and provides some 

basis in fact for the claim from 1977 to present.  . . . 

 

Proposed Grounds of Appeal 

[13] Manitoba’s proposed grounds of appeal are that the certification 

judge erred in law:  

1. in admitting the documents into evidence; 
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2. in finding that the contents of the documents were not hearsay 

and were admissible to meet the evidentiary requirements for 

certification; 

3. in making the alternative finding that the underlying reasons for 

the arbitral decisions and the court decision were admissible to 

meet the evidentiary requirements for certification;  

4. in making the alternative finding that the Ombudsman reports 

and the inquest reports fit within the public documents 

exception to the rule against hearsay;  

5. in finding that the video was admissible to meet the evidentiary 

requirements for certification; and 

6. in defining the class period to include persons who resided at 

MDC after December 31, 1977. 

Test for Leave to Appeal 

[14] Section 36(4)(a) of the CPA provides for an appeal of a certification 

order with leave.  The factors to be considered on a motion for leave are:  

1) whether the appeal raises a question of law; 2) whether the case is of 

sufficient importance to warrant the attention of the full court; and 3) whether 

there is an arguable case of substance (see Anderson et al v Manitoba et al, 

2015 MBCA 123 at paras 23-27; see also Pisclevich et al v Government of 

Manitoba, 2018 MBCA 127 at para 11).  If the issues raised on the proposed 

appeal, considered in light of the relevant standard of review, have a 

reasonable prospect of success, then there will be an arguable case of 
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substance (see Cann v Director, Fort Garry/River Heights, 2020 MBCA 101 

at para 29).   

[15] In Meeking v Cash Store Inc et al, 2014 MBCA 69, Steel JA pointed 

out that a certification order is a discretionary decision entitled to deference 

and that the grant of certification is not final (see paras 21-22, 34; see also the 

CPA at sections 8(3), 10(1)). 

[16] I agree with Manitoba that the admissibility of evidence raises a 

question of law.  However, absent an error in principle, whether such evidence 

was properly admitted is a question of mixed fact and law to be reviewed on 

a standard of palpable and overriding error (see Dobrowolski v Dobrowolski, 

2020 MBCA 105 at paras 21-22).  Whether the evidence is sufficient to satisfy 

a legal test is a question of mixed fact and law (see Housen v Nikolaisen, 2002 

SCC 33 at para 36). 

Positions of the Parties 

[17] Manitoba argues that, without the documents and the video, “there 

would have been no evidence to meet the standard of ‘some basis in fact’ that 

the class definition should include persons who resided at MDC over the 43-

year period from 1977 to the date of the Certification Order.”  Manitoba says 

that the certification judge failed to apply the correct legal principles in 

admitting this evidence and, therefore, the class definition should be amended 

to include only persons who resided at MDC between July 31, 1951 and 

December 31, 1977.    

[18] Manitoba asserts that, despite stating that she relied on the 

documents for the fact that they were published, the certification judge went 
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beyond that use.  It says that the documents in this case stand alone and are 

not sufficient evidence for the class definition.  It argues that, while there need 

not be direct evidence for every single year, this case involves 43 years with 

no direct evidence and this gap is too large to certify.  Finally, it contends that 

the certification judge’s finding that the Ombudsman reports and the inquest 

reports were admissible under the public documents exception is at odds with 

the plaintiff’s assertion that they were not tendered for their truth.  

[19] The plaintiff argues that Manitoba was out of time to file its motion 

for leave to appeal.  

[20] In the alternative, the plaintiff argues that the certification judge did 

not err in admitting the documents and the video or by using them as sufficient 

evidence to meet the certification requirements regarding the class definition.  

The plaintiff asserts that the documents and the video were properly used by 

the certification judge to establish that there was some basis in fact that 

systemic investigations were conducted; findings were made about systemic 

failures; systemic recommendations were made; employees were disciplined 

for abusive conduct; and Manitoba was aware of the reports, findings and 

recommendations about MDC operations over the decades. 

Analysis 

Was Manitoba’s Motion for Leave to Appeal Filed Out of Time? 

[21] The plaintiff’s argument that Manitoba’s motion for leave to appeal 

is statute-barred can be summarily dismissed.   
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[22] The time requirements for filing a notice of appeal (or motion for 

leave to appeal) are set out in r 11 of the MB, Court of Appeal Rules, MR 

555/88R (the CA Rules).  Rule 11 reads, in part: 

 

Time for service  
11(1) Subject to subrules (2) and (2.1), a notice of appeal shall 

be filed and served within the following time limits:  

 

(a) in a case where the judgment appealed from is required to 

be filed, within 30 days after that filing; 

 

. . . 

 

(c) in any other case, within 30 days after the pronouncement 

of the judgment appealed from.   

 

. . . 

 

11(3) A party who wishes to file a notice of appeal shall, where 

practicable, file the judgment appealed from in the court appealed 

from before filing the notice of appeal. 

 

11(4) Where the judgment appealed from is not filed in the court 

appealed from, the party may file a notice of appeal accompanied 

by a letter by or on behalf of the appellant indicating the reason 

why the judgment has not been filed. 

 

[23] The certification judge delivered her reasons for judgment on 

May 29, 2020.  The certification order was filed in the Court of Queen’s 

Bench on July 22, 2020.  Manitoba filed its motion for leave to appeal on 

August 14, 2020.   

[24] The plaintiff argues that the 30-day time limit started to run on 

May 29, 2020, when the certification judge pronounced her judgment and, 

therefore, Manitoba failed to meet the requirements of the CA Rules when it 
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filed its motion for leave to appeal.  He says that r 11(1)(c) is the applicable 

rule.  I disagree.  

[25] In Singh v Pierpont, 2015 MBCA 18, Beard JA explained that, 

pursuant to r 11(3) of the CA Rules, “a written judgment or order must be 

signed and filed in the court appealed from” (at para 19) before the notice of 

appeal is filed.  She also pointed out that r 11(1)(c) is a residual clause.  

Furthermore, “[u]ntil the judgment or order has been formalized, the judge 

who pronounced it can hear further evidence and argument and change his or 

her mind as expressed in the earlier pronouncement” (Ridout v Ridout, 2003 

MBCA 61 at para 12).  

[26] In this case, the applicable rule is r 11(1)(a) and the appeal period 

started to run on the date the order was filed (see Singh at paras 19-28).  

Therefore, Manitoba filed its motion for leave to appeal within the time 

requirements of the CA Rules. 

What is the Evidentiary Standard on a Motion for Certification? 

[27] A certification motion is a procedural process to determine whether 

a claim “is appropriately prosecuted as a class action” (Hollick v Toronto 

(City), 2001 SCC 68 at para 16; see also para 17).  Section 4 of the CPA 

establishes the requirements for certification of a class action.  The 

certification criteria are to be applied generously and in a way which gives 

effect to the objectives of judicial economy, enhanced access to justice and 

modification of harmful behaviour (see Hollick at paras 14-15).     

[28] One of the requirements for certification is a clear class definition 

(see the CPA at section 4; and Western Canadian Shopping Centres Inc v 
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Dutton, 2001 SCC 46 at paras 38-41).  In Dutton, McLachlin CJC explained 

the approach that should be taken when identifying the class (at para 38): 

 

. . .  Class definition is critical because it identifies the individuals 

entitled to notice, entitled to relief (if relief is awarded), and bound 

by the judgment.  It is essential, therefore, that the class be defined 

clearly at the outset of the litigation.  The definition should state 

objective criteria by which members of the class can be 

identified.  While the criteria should bear a rational relationship to 

the common issues asserted by all class members, the criteria 

should not depend on the outcome of the litigation.  It is not 

necessary that every class member be named or known.  It is 

necessary, however, that any particular person’s claim to 

membership in the class be determinable by stated, objective 

criteria [citations omitted]. 

 

[29] One of the purposes of class actions is to deal with all similar 

potential claims at the same time.  While the class definition should not be 

unnecessarily broad, “[i]t is preferable to err on the side of inclusion, not 

exclusion, and not leave possible claimants outside the class” (King & 

Dawson v Government of PEI, 2020 PECA 13 at para 45(v); see also Hollick 

at paras 20-21).   

[30] Where the appropriate scope of the class is not apparent from the 

nature of the claim, the plaintiff has the onus of establishing an appropriate 

class definition.  In order to meet the evidentiary standard for the class 

definition, the plaintiff must demonstrate “some basis in fact” (Hollick at 

para 25) that the other proposed class members have similar potential claims 

(see paras 20, 25).   

[31] In Pro-Sys Consultants Ltd v Microsoft Corporation, 2013 SCC 57, 

Rothstein J noted that the certification process is a meaningful screening 
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device and evidence has a role to play.  He explained that the standard of some 

basis in fact is not the same as proof on a balance of probabilities, does not 

require the court to resolve conflicting facts and evidence, and does not 

require the court to engage in complex assessments as to whether the plaintiffs 

will be able to establish their case at trial.  He wrote (at paras 102, 104-5): 

 

. . .  The certification stage does not involve an assessment of the 

merits of the claim and is not intended to be a pronouncement on 

the viability or strength of the action; “rather, it focuses on the 

form of the action in order to determine whether the action can 

appropriately go forward as a class proceeding” (Infineon [Pro-

Sys Consultants Ltd v Infineon Technologies AG, 2009 BCCA 

503], at para. 65). 

 

. . .  There must be sufficient facts to satisfy the applications judge 

that the conditions for certification have been met to a degree that 

should allow the matter to proceed on a class basis without 

foundering at the merits stage by reason of the requirements of 

s. 4(1) of the CPA not having been met. 

 

. . .  I think it important to emphasize that the Canadian approach 

at the certification stage does not allow for an extensive 

assessment of the complexities and challenges that a plaintiff may 

face in establishing its case at trial.  After an action has been 

certified, additional information may come to light calling into 

question whether the requirements of s. 4(1) continue to be met.  It 

is for this reason that enshrined in the CPA is the power of the 

court to decertify the action if at any time it is found that the 

conditions for certification are no longer met (s. 10(1)). 

 

[32] In Soldier v Canada (Attorney General), 2009 MBCA 12, Steel JA 

described the court’s role at the certification stage as “a gatekeeper function” 

(at para 21).  Accordingly, while base assertions or mere speculation in motion 

briefs, pleadings or argument will not be sufficient for certification, the 

evidentiary standard is relatively low, and the evidentiary foundation need not 

be exhaustive or be a record upon which the merits will be argued (see 
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Sun-Rype Products Ltd v Archer Daniels Midland Company, 2013 SCC 58 at 

paras 61, 70, 91; AIC Limited v Fischer, 2013 SCC 69 at para 41; and Atlantic 

Lottery Corp Inc v Babstock, 2020 SCC 19 at paras 138, 160). 

What Constitutes Some Basis in Fact for the Identifiable Class Requirement? 

[33] The jurisprudence establishes that, in order to satisfy the identifiable 

class requirement, there must be an evidentiary basis which supports the 

existence of others, in addition to the plaintiff, who share a common claim 

(see Toms Grain & Cattle Co Ltd v Arcola Livestock Sales Ltd, 2006 SKCA 

20 at paras 20, 28).  However, direct evidence is not required from the other 

proposed class members and they need not be named or known at the 

certification stage (see Dutton at para 38; and Hollick at para 25; see also 

Walls et al v Bayer Inc, 2005 MBQB 3 at paras 34-38, 42, leave to appeal to 

Man CA refused, 2005 MBCA 93; leave to appeal to SCC refused, 31113 

(15 December 2005)).   

[34] Courts have regularly considered evidence, such as complaint 

records; government or official reports; and affidavits of counsel attesting to 

the existence of other potential class members, as sufficient evidence to 

establish some basis in fact that the class exists as alleged.  This evidence has 

been found to be objectively reliable information supporting the existence of 

other potential class members who shared similar experiences and issues as 

the plaintiff without being used for the truth of its contents.     

[35] For example, in Hollick, the appellant met the evidential burden of 

“some basis in fact” (at para 25) to support the scope of the proposed class on 

the basis of complaint records obtained from the Ontario Ministry of 

Environment and Energy and the Toronto Metropolitan Works Department.  
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The Court relied on the fact that the complaints were made and not whether 

the complaints were legitimate (see para 26; see also Hollick v Metropolitan 

Toronto (Municipality) (1998), 168 DLR (4th) 760 at para 10 (Ont Ct J (Gen 

Div) (Div Ct))). 

[36] Similarly, in Rumley v British Columbia, 1998 CarswellBC 2343 

(SC), the certification judge relied on reports prepared by the Ombudsman 

and special counsel regarding allegations of abuse of students at Jericho Hill 

School for the limited purpose of determining whether the certification 

requirements had been met.  These reports were also relied on by the Court of 

Appeal and the Supreme Court of Canada on appeal (see LR v British 

Columbia, 1999 BCCA 689; and Rumley v British Columbia, 2001 SCC 69).  

However, these same reports were ruled inadmissible for the truth of their 

contents at trial (see Rumley et al v HMTQ, 2003 BCSC 234). 

[37] In Warner v Smith & Nephew Inc, 2016 ABCA 223, leave to appeal 

to SCC refused, 37229 (2 February 2017), the Alberta Court of Appeal 

overturned the certification judge’s determination that the plaintiff had not 

produced evidence of an identifiable class of two or more persons.  

Paperny JA, writing for the majority, concluded that the certification judge 

erred by applying too high an evidentiary standard to the identifiable class 

requirement.  In doing so, she noted that the certification judge had admitted 

into evidence a report of the Alberta Bone & Joint Health Institute that 

supported the existence of other patients who shared similar experiences and 

issues as the plaintiff without establishing this as a fact.   

[38] Other examples of cases in which records, reports and/or affidavits 

of counsel were relied on for the identifiable class requirement of certification 
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include:  Walls; Pardy et al v Bayer Inc, 2004 NLSCTD 72, leave to appeal 

to NL CA refused, 2005 NLCA 20; leave to appeal to SCC refused, 30920 

(10 November 2005); Harrison v XL Foods Inc, 2014 ABQB 720; and Harris 

v Bayerische Motoren Werke Aktiengesellschaft, 2020 ONSC 1647. 

[39] Finally, where the class is alleged to be too broad in scope 

temporally, courts will not demand precise correspondence of the class period 

to the available evidence, and have revealed some latitude in extending the 

end date past the date established by the evidence (see, for example, Cloud v 

Canada (Attorney General) (2004), 247 DLR (4th) 667 (Ont CA), leave to 

appeal to SCC refused, 2005 CarswellOnt 1866; Dolmage v Ontario, 2010 

ONSC 1726; Seed v Ontario, 2012 ONSC 2681; and Safioles v Saskatchewan 

(Government), 2014 SKQB 260).   

Is There an Arguable Case That the Certification Judge Relied on 

Inadmissible Hearsay?  

[40] Despite the low evidentiary standard for certification, the normal 

evidentiary rules apply during certification hearings (see Ernewein v General 

Motors of Canada Ltd, 2005 BCCA 540 at para 31; and Dow Chemical 

Company v Ring, Sr, 2010 NLCA 20 at para 21; see also Warren K Winkler 

et al, The Law of Class Actions in Canada (Toronto:  Canada Law Book, 2014) 

at 32).  For evidence to be admissible, it must be relevant.  If the evidence is 

inadmissible hearsay, then it cannot be used to establish some basis in fact. 

[41] As explained in David M Paciocco & Lee Stuesser, The Law of 

Evidence, 7th ed (Toronto:  Irwin Law, 2015), whether evidence is hearsay 

depends on the use to be made of it (at p 115): 
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. . . 

 

Only those statements offered for their truth offend the rule against 

hearsay.  In other words, hearsay evidence is not identified by the 

nature of the evidence, but by the use to which the evidence is to 

be put — its purpose.  When an out-of-court statement is offered 

simply as proof that the statement was made, it is not hearsay, and 

it is admissible as long as it has some probative value.  . . . 

 

. . . 

 

[42] The reliability of an out-of-court statement becomes an issue only 

when the statement is being relied on for its truth.  This principle was 

explained this way in Sidney N Lederman, Alan W Bryant & Michelle K 

Fuerst, The Law of Evidence in Canada, 5th ed (Toronto:  LexisNexis, 2018) 

(at section 6.27): 

 

The hearsay rule is invoked only where an out-of-court statement 

or conduct is tendered as evidence of proof of the facts asserted 

therein because it is only in that circumstance that there is a need 

to test the reliability of what is being stated.  If such evidence is 

presented, not for this purpose, but for some other relevant purpose 

— for example, if it is tendered to show that a person received 

notice by the fact that a statement was made to her or him — then 

the statement is admissible as proof, not of its truth, but that the 

statement was made. 

 

[footnote omitted] 

 

[43] In this case, the plaintiff characterises the documents as “evidence 

that systemic reports, findings, and recommendations about the operations of 

MDC were made (including the period following 1977).”  The plaintiff states 

that the documents were not submitted to prove the findings, opinions or 

conclusions set out in the documents.   
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[44] Manitoba submits that the documents contain hearsay tendered as 

proof of their contents.   

[45] The certification judge accepted the plaintiff’s argument that he was 

not relying on the documents for their truth and, therefore, their contents were 

not hearsay.  

[46] In my view, the certification judge correctly concluded that the 

documents were not hearsay based on the use to be made of them.  Moreover, 

she did not rely on the contents of the documents for their truth.   

[47] The certification judge was clear that the plaintiff had not provided 

“any direct evidence of systemic abuse or mistreatment at MDC after 1977” 

(at para 71).  She understood that she could attach only limited weight to the 

evidence contained in the documents and the video.  Regardless, she found 

that this evidence “provide[d] some basis in fact for the claim from 1977 to 

present” (at para 72).  She also recognised that, without additional evidence 

regarding the period after 1977, the class definition may need to be revisited 

(at para 73):  

 

I recognize that as this matter progresses it may become apparent 

that there is no evidence to advance the claim for all or part of the 

time frame after 1977, including with respect to the allegations 

raised in the [d]ocuments.  Those issues will be determined at trial.  

There is enough evidence on the record, however, to satisfy me 

that there is some basis in fact for the class period in this case to 

extend from 1977 to the present. 

 

[48] For example, the certification judge relied on the Ombudsman 

reports to establish that “in 1985 an allegation of resident injury was made, 
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which prompted the Ombudsman to conduct an investigation of MDC, and 

make a series of recommendations to [Manitoba]” (at para 71(a)).   

[49] In Hollick, the Court relied on the fact that complaints were made as 

some basis in fact to support the scope of the proposed class.  In this case, the 

fact that an allegation was made, and the Ombudsman conducted an 

investigation and made recommendations, does not prove that a resident was 

injured through negligence.  However, it supports the assertion that a 

complaint that a resident was injured was made and the Ombudsman 

investigated the complaint and made recommendations.  When considered in 

the context of the evidence contained in the affidavits of the plaintiff and the 

affiants, as well as the other impugned documents, this provides some basis 

in fact supporting the class definition.  In other words, it provides some basis 

in fact for the assertion that there are potential class members who resided at 

MDC after 1977.   

[50] I am not convinced that the certification judge erred in her 

characterisation or use of the documents and the video.   

[51] Having come to this conclusion, it is not necessary to consider her 

alternate findings.  However, I am also not persuaded that the certification 

judge erred when she described the relevance of the arbitral decisions and the 

court decision in the following way (at para 42): 

 

I accept that these decisions and the reasons for them are relevant 

to determining whether there is some basis in fact upon which a 

class proceeding could be based, because the decisions confirm 

that between 1990 and 2005: 

 

a) allegations of resident abuse or neglect were made 

against MDC staff;  
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b) [Manitoba] was aware of the allegations; 

 

c) staff members were disciplined, either by [Manitoba] or 

a licensing body; and 

 

d) there was an adjudicated review of the discipline. 

 

[52] I disagree with Manitoba’s argument that the certification judge 

erred in finding that the “underlying reasons” (at para 40) for the arbitral 

decisions and the court decision were admissible to meet the evidentiary 

requirements for certification.  A fair reading of her reasons shows that her 

reference to “underlying reasons” relates not to the reasons of the decision-

makers, but rather to the complaints that resulted in the proceedings.   

[53] Manitoba’s argument that the certification judge erred in finding 

that the Ombudsman reports and the inquest reports were admissible pursuant 

to the public documents exception to the hearsay rule is of no moment because 

of the use she made of them.  She did not assess the truth of the allegations 

“underlying” the Ombudsman reports and the inquest reports, and used them 

only to establish that (at para 71): 

 

. . . 

 

a) in 1985 an allegation of resident injury was made, which 

prompted the Ombudsman to conduct an investigation of 

MDC, and make a series of recommendations to [Manitoba]; 

[and] 

 

. . . 

 

d) in each of 2007 and 2014, inquest reports and 

recommendations were issued by the Provincial Court of 

Manitoba, relative to the death of an MDC resident . . . 

 
. . . 
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Is There an Arguable Case That There Is Insufficient Evidence to Support the 

Class Definition? 

[54] Finally, Manitoba argues that the certification judge erred in 

concluding that the evidence supported a class definition that includes persons 

who resided at MDC after December 31, 1977.  This argument raises a 

question of mixed fact and law.  That said, I am not persuaded that the 

certification judge erred.    

[55] When considered in the context of the evidence in the affidavits of 

the plaintiff and the affiants, the documents and the video provide some basis 

in fact that the issues identified by them continued to exist at MDC after 1977.  

They also provide support for the plaintiff’s assertion that his experience at 

MDC was not an isolated one (see Johnson v Ontario, 2016 ONSC 5314 at 

para 65).  The documents and the video provide some basis in fact that there 

are other potential class members who resided at MDC after 1977. 

[56] The class definition fulfills the purpose of identifying persons who 

are entitled to notice, who may be entitled to relief and who would be bound 

by any result.  It also meets the objectives of class proceedings.  I am not 

persuaded that the class definition is overly broad. 

Conclusion 

[57] The certification judge correctly stated the law regarding hearsay 

evidence and the evidentiary standard for the identifiable class requirement.  

She did not err in her application of the law or commit any other error in 

principle.  Manitoba has not established an arguable case that the certification 

judge erred in using the documents and the video in the way that she did to 
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establish that there was some basis in fact to support a class definition that 

extended beyond 1977. 

[58] Moreover, the issues on the proposed appeal do not warrant the 

attention of the full Court.  The certification order is in the nature of an 

interlocutory order; section 10(1) of the CPA allows the Court to amend the 

order or decertify the proceeding “at any time after a certification order is 

made”.   

[59] More importantly, the main issue in this case is whether the 

certification judge relied on inadmissible hearsay evidence to define the class 

period.  Decisions regarding the admissibility of evidence are highly 

dependant on the facts and circumstances of the particular case.  As explained 

by Beard JA in Dobrowolski (at para 53): 

 

. . .  [T]he determination of the admissibility of hearsay evidence 

is a very contextual analysis that depends on the underlying facts 

and the circumstances under which the evidence came about, and 

this starts with the determination of whether the proposed evidence 

is being offered for a hearsay purpose.  . . . 

 

[emphasis added] 

 

[60] In the result, the motion for leave to appeal is dismissed with costs. 

 

 

   JA 
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v. DUTTON INC. c. DUTTON

Neutral citation: 2001 SCC 46. Référence neutre : 2001 CSC 46.
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of funds — Defendants applying for order to strike gestion de fonds — Requête en radiation d’une demande
plaintiffs’ claim to sue in representative capacity — visant à poursuivre en qualité de représentants — Les
Whether requirements for class action met — If so, conditions du recours collectif sont-elles réunies? — Le
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L and W, together with 229 other investors, became L et W, ainsi que 229 autres investisseurs, ont parti-
participants in the federal government’s Business Immi- cip´e au Programme f´edéral d’immigration des gens
gration Program by purchasing debentures in WCSC, d’affaires en achetant des d´ebentures de WCSC qui
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which was incorporated by D, its sole shareholder, for avait ´eté constitu´ee en soci´eté par D, son unique action-
the purpose of helping investor-class immigrants qualify naire, dans le but de faciliter `a des immigrants investis-
as permanent residents in Canada. WCSC solicited seurs l’obtention du statut de r´esident permanent au
funds through two offerings to invest in income-produc- Canada. WCSC a sollicit´e des fonds dans deux offres
ing properties. After the investors’ funds were depos- d’investissement dans des propri´etés de rapport. Apr`es
ited, WCSC purchased from CRI, for $5,550,000, the le d´epôt des fonds des investisseurs, WCSC a achet´e à
rights to a Crown surface lease and also agreed to com- CRI, pour la somme de 5 550 000 $, les droits sur un
mit a further $16.5 million for surface improvements. To bail de surface visant des terres publiques et s’est
finance WCSC’s obligations to CRI, D directed that the engag´e à verser 16,5 millions de dollars suppl´ementaires
Series A debentures be issued in an aggregate principal pour des am´eliorations de surface. Pour financer les
amount of $22,050,000 to some of the investors. D obligations de WCSC envers CRI, D a demand´e l’émis-
advanced more funds to CRI and corresponding deben- sion des d´ebentures de la s´erie A pour un montant total
tures were issued, in particular the Series E and F en principal de 22 050 000 $ `a certains investisseurs. D
debentures. Eventually, the debentures were pooled. a avanc´e des fonds additionnels `a CRI et des d´ebentures
When CRI announced that it could not pay the interest correspondantes ont ´eté émises, notamment les d´eben-
due on the debentures, L and W, the representative tures des s´eries E et F. Les d´ebentures ont ´eté regrou-
plaintiffs, commenced a class action complaining that D p´ees par la suite. Quand CRI a annonc´e qu’elle ne pou-
and various affiliates and advisors of WCSC breached vait pas payer les int´erêts sur les d´ebentures, L et W, les
fiduciary duties to the investors by mismanaging their repr´esentants des demandeurs, ont intent´e un recours
funds. The defendants applied to the Court of Queen’s collectif all´eguant que D et divers associ´es et soci´etés
Bench for a declaration and order striking that portion apparent´ees de WCSC avaient manqu´e à leurs obliga-
of the claim in which the individual plaintiffs purport, tions fiduciaires envers les investisseurs par une mau-
pursuant to Rule 42 of the Alberta Rules of Court, to vaise gestion de leurs fonds. Les d´efendeurs ont
represent a class of 231 investors. The chambers judge demand´e à la Cour du Banc de la Reine un jugement
denied the application. The majority of the Court of d´eclaratoire et une ordonnance radiant la partie de la
Appeal upheld that decision but granted the defendants d´eclaration dans laquelle les demandeurs disaient repr´e-
the right to discovery from each of the 231 plaintiffs. senter, en vertu de la r`egle 42 des Alberta Rules of Court
The defendants appealed to this Court, and the plaintiffs un groupe de 231 investisseurs. Le juge en chambre a
cross-appealed taking issue with the Court of Appeal’s rejet´e la demande. La majorit´e en Cour d’appel a main-
allowance of individualized discovery from each class tenu sa d´ecision mais a accord´e aux défendeurs le droit
member. de faire l’interrogatoire pr´ealable de chacun des 231

demandeurs. Les d´efendeurs ont fait appel devant notre
Cour et les demandeurs ont fait un appel incident contre
la décision de la cour d’appel d’autoriser l’interrogatoire
individuel de chaque membre du groupe.

Held: The appeal should be dismissed and the cross- Arrêt : L’appel est rejet´e et le pourvoi incident est
appeal allowed. accueilli.

In Alberta, class-action practice is governed by Rule En Alberta, la proc´edure des recours collectifs est
42 of the Alberta Rules of Court but, in the absence of r´egie par la r`egle 42 des Alberta Rules of Court, mais en
comprehensive legislation, the courts must fill the void l’absence de l´egislation compl`ete, les tribunaux doivent
under their inherent power to settle the rules of practice combler les lacunes en exer¸cant leur pouvoir inh´erent
and procedure as to disputes brought before them. Class d’´etablir les règles de pratique et de proc´edure appli-
actions should be allowed to proceed under Rule 42 cables aux litiges dont ils sont saisis. Les recours collec-
where the following conditions are met: (1) the class is tifs devraient ˆetre autoris´es en vertu de la r`egle 42 lors-
capable of clear definition; (2) there are issues of law or que les conditions suivantes sont r´eunies : (1) le groupe
fact common to all class members; (3) success for one peut ˆetre clairement d´efini; (2) des questions de droit ou
class member means success for all; and (4) the pro- de fait sont communes `a tous les membres du groupe;
posed representative adequately represents the interests (3) le succ`es d’un membre du groupe signifie le succ`es
of the class. If these conditions are met the court must de tous; et (4) le repr´esentant propos´e représente ad´e-
also be satisfied, in the exercise of its discretion, that quatement les int´erêts du groupe. Si ces conditions sont
there are no countervailing considerations that outweigh r´eunies, le tribunal doit ´egalement ˆetre convaincu, dans
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the benefits of allowing the class action to proceed. The l’exercice de son pouvoir discr´etionnaire, qu’il n’existe
court should take into account the benefits the class pas de consid´erations d´efavorables qui l’emportent sur
action offers in the circumstances of the case as well as les avantages que comporte l’autorisation d’un recours
any unfairness that class proceedings may cause. In the collectif. Le tribunal devrait prendre en consid´eration les
end, the court must strike a balance between efficiency avantages que le recours collectif offre dans les circons-
and fairness. The need to strike a balance between effi- tances de l’affaire ainsi que les injustices qu’il peut pro-
ciency and fairness belies the suggestion that a class voquer. En fin de compte, le tribunal doit concilier effi-
action should be struck only where the deficiency is cacit´e et équité. La nécessit´e de concilier efficacit´e et
“plain and obvious”. On procedural matters, all potential ´equité démentit l’idée qu’un recours collectif ne devrait
class members should be informed of the existence of ˆetre radié que lorsque le vice est « ´evident et mani-
the suit, of the common issues that the suit seeks to feste ». En mati`ere de proc´edure, tous les participants
resolve, and of the right of each class member to opt possibles devraient ˆetre informés de l’existence de la
out. This should be done before any decision is made poursuite, des questions communes que la poursuite
that purports to prejudice or otherwise affect the inter- cherche `a résoudre ainsi que du droit de chaque membre
ests of class members. The court also retains discretion du groupe de se retirer, et ce avant que ne soit rendue
to determine how the individual issues should be une d´ecision pouvant avoir une incidence, d´efavorable
addressed, once common issues have been resolved. In ou non, sur les int´erêts des membres du groupe. Le tri-
the absence of comprehensive class-action legislation, bunal conserve le pouvoir discr´etionnaire de d´eterminer
courts must address procedural complexities on a case- comment les questions individuelles devraient ˆetre abor-
by-case basis in a flexible and liberal manner, seeking a d´ees, une fois que les questions communes ont ´eté réso-
balance between efficiency and fairness. lues. Sans l´egislation compl`ete en mati`ere de recours

collectif, les tribunaux doivent r´egler les complications
procédurales cas par cas, de mani`ere souple et lib´erale,
en cherchant `a concilier efficacit´e et équité.

In this case, the basic conditions for a class action are En l’esp`ece, les conditions essentielles `a l’exercice
met and efficiency and fairness favour permitting it to d’un recours collectif sont r´eunies et l’efficacit´e et
proceed. The defendants’ contentions against the suit l’´equité militent en faveur de son autorisation. Les argu-
were unpersuasive. While differences exist among ments des d´efendeurs contre le recours ne sont pas con-
investors, the fact remains that the investors raise essen- vaincants. Si des diff´erences existent entre les investis-
tially the same claims requiring resolution of the same seurs, le fait est qu’ils ont essentiellement les mˆemes
facts. If material differences emerge, the court can deal revendications qui exigent la r´esolution des mˆemes faits.
with them when the time comes. Further, a class action Si des diff´erences importantes surviennent, le tribunal
should not be foreclosed on the ground that there is peut r´egler la question le moment venu. De plus, on ne
uncertainty as to the resolution of issues common to all devrait pas interdire un recours collectif en raison de
class members. If it is determined that the investors l’incertitude relative `a la résolution de questions com-
must show individual reliance to establish breach of munes `a tous les membres du groupe. Si on juge que les
fiduciary duty, the court may then consider whether the investisseurs doivent faire la preuve d’un lien de con-
class action should continue. The same applies to the fiance individuel pour ´etablir le manquement aux obli-
contention that different defences will be raised with gations fiduciaires, le tribunal peut alors d´ecider si le
respect to different class members. Simply asserting this recours collectif doit ou non se poursuivre. Cela s’ap-
possibility does not negate a class action. If and when plique aussi `a l’argument selon lequel des d´efenses dif-
different defences are asserted, the court may solve the f´erentes seront invoqu´ees envers diff´erents membres du
problem or withdraw leave to proceed as a class. groupe. Cette simple possibilit´e n’interdit pas le recours

collectif. Si différentes d´efenses sont invoqu´ees, le tri-
bunal peut alors r´esoudre le probl`eme ou retirer l’autori-
sation du recours collectif.

Finally, to allow individualized discovery at this stage Enfin, il serait pr´ematuré d’autoriser l’interrogatoire
of the proceedings would be premature. The defendants pr´ealable individuel `a cette ´etape-ci. Les d´efendeurs
should be allowed to examine the representative plain- devraient ˆetre autoris´es à interroger les repr´esentants des
tiffs as of right but examination of other class members demandeurs comme ils en ont le droit, mais l’interroga-
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should be available only by order of the court, upon the toire des autres membres du groupe ne devrait ˆetre auto-
defendants showing reasonable necessity. ris´e que par ordonnance de la cour, si les d´efendeurs

prouvent que cela est raisonnablement n´ecessaire.
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respondents/appellants on cross-appeal. intim´es/appelants au pourvoi incident.

The judgment of the Court was delivered by Version fran¸caise du jugement de la Cour rendu
par 

1LE JUGE EN CHEF — Nous sommes appel´es enTHE CHIEF JUSTICE — This appeal requires us to
l’espèce à décider dans quels cas un recours collec-decide when a class action may be brought. While
tif peut être exerc´e. Le recours collectif existe sousthe class action has existed in one form or another
une forme ou une autre depuis des si`ecles, maisfor hundreds of years, its importance has increased
son importance s’est accrue r´ecemment. Il peutof late. Particularly in complicated cases implicat-
fournir le meilleur moyen d’aboutir `a une solutioning the interests of many people, the class action
juste et efficace, en particulier dans des affairesmay provide the best means of fair and efficient
complexes mettant en jeu les int´erêts d’un grandresolution. Yet absent legislative direction, there
nombre de personnes. Cependant, en l’absence deremains considerable uncertainty as to the condi-
disposition législative, beaucoup d’incertitudetions under which a court should permit a class
demeure quant aux conditions dans lesquelles unaction to be maintained.
tribunal devrait autoriser l’exercice d’un recours
collectif.
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The claimants wanted to immigrate to Canada.2 Les demandeurs souhaitaient immigrer au
To qualify, they invested money in Western Cana- Canada. Pour ˆetre admissibles, dans le cadre du
dian Shopping Centres Inc. (“WCSC”), under the Programme d’immigration des gens d’affaires ´eta-
Canadian government’s Business Immigration bli par le gouvernement canadien, ils ont investi
Program. They lost money and brought a class dans la soci´eté Western Canadian Shopping
action. The defendants (appellants) claim the class Centres Inc. (« WCSC »). Ils ont perdu de l’argent
action is inappropriate and ask the Court to strike it et ont intent´e un recours collectif. Les d´efendeurs
out. For the following reasons, I conclude that the (appelants) contestent l’opportunit´e du recours col-
claimants may proceed as a class. lectif et demandent `a la Cour de le radier. Pour les

motifs qui suivent, je conclus que les demandeurs
peuvent exercer un recours collectif.

I. Facts I. Les faits

The representative plaintiffs Muh-Min Lin and3 Les demandeurs Muh-Min Lin et Hoi-Wah Wu,
Hoi-Wah Wu, together with 229 other investors, ainsi que 229 autres investisseurs, ont particip´e au
became participants in the government’s Business Programme d’immigration des gens d’affaires
Immigration Program of Employment and Immi- d’Emploi et Immigration Canada en achetant des
gration Canada by purchasing debentures in d´ebentures de WCSC. WCSC a ´eté constitu´ee en
WCSC. WCSC was incorporated by Joseph Dut- soci´eté par Joseph Dutton, son unique actionnaire,
ton, its sole shareholder, for the purpose of “facili- dans le but de [TRADUCTION] « faciliter pour les
tat[ing] the qualification of the Investors, their investisseurs, leurs conjoints et leurs enfants
spouses, and their never-married children as Cana- jamais mari´es l’obtention du statut de r´esident per-
dian permanent residents.” manent au Canada ».

WCSC solicited funds through two offerings “to4 WCSC sollicite des fonds dans deux offres [TRA-
invest in land located in the Province of Saskatch-DUCTION] « d’investissement dans des terrains
ewan for the purpose of developing commercial, situ´es dans la province de la Saskatchewan en vue
non-residential, income-producing properties”. de d´evelopper des biens productifs `a usage com-
The offering memoranda provided that the sub- mercial, non r´esidentiel ». Les notices d’offre pr´e-
scription proceeds would be deposited with an voient que les produits de la souscription seront
escrow agent, later designated as The Royal Trust d´eposés aupr`es d’un dépositaire l´egal, plus tard
Company (“Royal Trust”), and would be released d´esigné comme La Compagnie Trust Royal
to WCSC upon conditions, subsequently amended. (« Trust Royal »), et seront remis `a WCSC sous

certaines conditions, modifi´ees par la suite.

The dispute arises from events after the inves-5 Le litige découle d’événements survenus apr`es
tors’ funds had been deposited with Royal Trust. In le d´epôt des fonds des investisseurs aupr`es de
May 1990, WCSC entered into a Purchase and Trust Royal. En mai 1990, WCSC conclut une con-
Development Agreement (“PDA”) with Claude vention d’achat et de d´eveloppement (« CAD »)
Resources Inc. (“Claude”) under which WCSC avec Claude Resources Inc. (« CRI »), aux termes
purchased from Claude, for $5,550,000, the rights de laquelle WCSC ach`ete à CRI, pour la somme de
to a Crown surface lease adjacent to Claude’s 5 550 000 $, les droits sur un bail de surface visant
“Seabee” gold deposits in northern Saskatchewan. des terres publiques adjacentes aux gisements d’or
WCSC also agreed to commit a further $16.5 mil- « Seabee » de CRI dans le Nord de la Saskatche-
lion for surface improvements and for the con- wan. WCSC accepte ´egalement de s’engager `a ver-
struction of a gold mill, which would be owned by ser 16,5 millions de dollars suppl´ementaires pour
WCSC. A lease agreement executed in tandem des am´eliorations de surface et pour la construc-
with the PDA leased the not-yet-constructed gold tion d’une usine de traitement de l’or, qui appar-
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mill and related facilities, together with the surface tiendra `a WCSC. Une convention de bail, sign´ee
lands, back to Claude. The payments required of en mˆeme temps que la CAD, pr´evoit la location `a
Claude under that lease agreement matched the CRI de l’usine de traitement de l’or et des installa-
semi-annual interest payments required of WCSC tions connexes qui ne sont pas encore construites,
with respect to the investors. avec les terrains de surface. Les paiements que

CRI doit effectuer en vertu de cette convention de
bail équivalent aux versements d’int´erêts semes-
triels exigés de WCSC relativement aux investis-
seurs.

To finance WCSC’s obligations under the PDA 6Pour financer les obligations de WCSC selon la
with Claude, Dutton directed Royal Trust to issue CAD conclue avec CRI, Dutton demande `a Trust
debentures in an aggregate principal amount of Royal d’´emettre des d´ebentures pour un montant
$22,050,000 to a subset of the investors who had total en principal de 22 050 000 $ `a un sous-
subscribed by that point. Royal Trust did so by ensemble d’investisseurs qui ont d´ejà contribué à
issuing “Series A” debentures to 142 investors. cette ´etape. Trust Royal ´emet donc des d´ebentures
After the debentures were issued, WCSC distrib- de « s´erie A » à 142 investisseurs. Apr`es l’émis-
uted an update letter to its investors, describing the sion des d´ebentures, WCSC distribue une lettre
investment in Claude. d’information `a ses investisseurs qui d´ecrit l’inves-

tissement dans CRI.

In a separate series of transactions executed 7Dans une s´erie distincte d’op´erations effectu´ees
around the same time, Dutton and Claude entered vers la mˆeme époque, Dutton et CRI concluent une
into an agreement by which (1) Dutton effectively entente aux termes de laquelle (1) Dutton transf`ere
conveyed to Claude 49 percent of his shares in dans les faits `a CRI 49 pour 100 de ses actions
WCSC; (2) Claude paid Dutton $1.6 million in dans WCSC; (2) CRI verse `a Dutton 1,6 million de
cash; (3) Claude advanced Dutton a $1.6 million dollars comptant; (3) CRI consent `a Dutton un prˆet
non-recourse loan; (4) Dutton entered into an sans recours de 1,6 million de dollars; (4) Dutton
employment contract with Claude for a salary of conclut un contrat de travail avec CRI pour un
$50,000 per year; and (5) Claude and Dutton’s salaire annuel de 50 000 $; et (5) CRI et la soci´eté
management company, J.M.D. Management Ltd., de gestion de Dutton, J.M.D. Management Ltd.,
entered into a management contract for $200,000 signe un contrat de gestion de 200 000 $ par an. Il
per year. It appears that WCSC did not distribute semble que WCSC n’ait pas envoy´e à ses investis-
an update letter to its investors describing this seurs de lettre d´ecrivant cette s´erie d’opérations.
series of transactions.

Over the next months, Dutton advanced more 8Au cours des mois suivants, Dutton avance des
funds to Claude and directed Royal Trust to issue fonds additionnels `a CRI et demande `a Trust Royal
corresponding debentures. Of particular relevance d’´emettre des d´ebentures correspondantes. Les
to the instant dispute are the Series E debentures d´ebentures de s´erie E émises en d´ecembre1990
issued in December 1990 (aggregate principal of (montant total en principal de 2,56 millions de dol-
$2.56 million), and the Series F debentures issued lars), et les d´ebentures de s´erie F émises en mai
in May 1991 (aggregate principal of $9.45 mil- 1991 (montant total en principal de 9,45 millions
lion). When the Series E debentures were issued, de dollars) sont particuli`erement importantes dans
the Series A and E debentures were pooled, so that le litige. Quand les d´ebentures de s´erie E sont ´emi-
investors in those series became entitled to a pro ses, les d´ebentures de s´eries A et E sont regrou-
rata claim on the total security pledged with p´ees, de sorte que les investisseurs de ces s´eries
respect to the two series. When the Series F deben- ont acquis un droit au prorata sur la garantie totale
tures were issued, the security for that series was engag´ee relativement aux deux s´eries. Quand les
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pooled with the security that had been pledged d´ebentures de s´erie F sont ´emises, la garantie pour
with respect to the Series A and E debentures. cette s´erie est regroup´ee avec la garantie qui a ´eté
WCSC apparently distributed investor update let- engag´ee relativement aux d´ebentures de s´eries A et
ters after the issuance of the Series E and F deben- E. Il semble qu’apr`es l’émission des s´eries E et F,
tures, just as it had done after the issuance of the WCSC ait distribu´e aux investisseurs des lettres les
Series A debentures. en informant, comme elle l’avait fait apr`es l’émis-

sion des d´ebentures de s´erie A.

In December 1991, Claude announced that it9 En décembre 1991, CRI annonce qu’elle ne peut
could not pay the interest due on the Series A, E, pas payer les int´erêts échus pour les d´ebentures de
and F debentures and Muh-Min Lin and Hoi-Wah s´eries A, E et F et Muh-Min Lin et Hoi-Wah Wu
Wu commenced this action. The gravamen of the intentent la pr´esente action. Le fondement de la
complaint is that Dutton and various affiliates and plainte est que Dutton et divers conseillers et
advisors of WCSC breached fiduciary duties to the soci´etés apparent´ees de WCSC ont manqu´e à leurs
investors by mismanaging or misdirecting their obligations fiduciaires envers les investisseurs par
funds. leur mauvaise gestion et le mauvais placement de

leurs fonds.

II. Statutory Provisions II. Dispositions l´egislatives

Alberta Rules of Court, Alta. Reg. 390/6810 Alberta Rules of Court, Alta. Reg. 390/68

[TRADUCTION]

42 Where numerous persons have a common interest in42 Lorsque de nombreuses personnes ont un int´erêt
the subject of an intended action, one or more of those commun dans l’objet de l’action projet´ee, une ou plu-
persons may sue or be sued or may be authorized by the sieurs d’entre elles peuvent poursuivre, ˆetre poursuivies
Court to defend on behalf of or for the benefit of all. ou ˆetre autoris´ees par la cour `a agir en d´efense au nom

ou pour le compte de toutes.

129(1) The court may at any stage of the proceedings129(1) À toute étape des proc´edures, la cour peut ordon-
order to be struck out or amended any pleading in the ner que soit radi´e ou modifié un acte de proc´edure dans
action, on the ground that une action pour le motif

(a) it discloses no cause of action or defence, as the a) qu’il ne r´evèle aucune cause d’action ou de
case may be, or d´efense, selon le cas,

(b) it is scandalous, frivolous or vexatious, or b) qu’il est scandaleux, frivole ou vexatoire,

(c) it may prejudice, embarrass or delay the fair trial c) qu’il peut nuire `a l’instruction équitable de l’ac-
of the action, or tion, ou encore la gˆener ou la retarder,

(d) it is otherwise an abuse of the process of the d) qu’il constitue par ailleurs un abus de proc´edure
court,

and may order the action to be stayed or dismissed or et elle peut ordonner la suspension ou le rejet de l’action
judgment to be entered accordingly. ou rendre un jugement en cons´equence.

(2) No evidence shall be admissible on an application (2) Aucune preuve n’est admissible `a l’égard d’une
under clause (a) of subrule (1). demande pr´esentée en vertu de l’alin´ea (a) du para-

graphe (1).

(3) This Rule, so far as applicable, applies to an (3) La pr´esente r`egle, dans la mesure o`u elle est applica-
originating notice and a petition. ble, s’applique `a un avis introductif d’instance et `a une

requête.
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187 A person for whose benefit an action is prosecuted187 La personne pour le compte de qui une action est
or defended or the assignor of a chose in action upon intent´ee ou contest´ee ou le c´edant d’un droit d’action
which the action is brought, shall be regarded as a party qui a donn´e lieu à l’action sont consid´erés comme partie
thereto for the purposes of discovery of documents. `a l’action aux fins de la communication de documents.

201 A member of a firm which is a party and a person201  Le membre d’une entreprise qui est une partie et la
for whose benefit an action is prosecuted or defended personne pour le compte de qui une action est intent´ee
shall be regarded as a party for the purposes of examina- ou contest´ee sont consid´erés comme partie `a l’action
tion. aux fins de l’interrogatoire.

III. Decisions III. Décisions

The appellants applied to the Court of Queen’s 11Les appelants demandent `a la Cour du Banc de
Bench of Alberta (1996), 41 Alta. L.R. (3d) 412 la Reine de l’Alberta (1996), 41 Alta. L.R. (3d)
for a declaration and order striking that portion of 412, un jugement d´eclaratoire et une ordonnance
the Amended Statement of Claim in which the radiant la partie de la d´eclaration modifi´ee dans
individual plaintiffs purport, pursuant to Rule 42 laquelle les particuliers demandeurs disent repr´e-
of the Alberta Rules of Court, to represent a class senter un groupe de 231 investisseurs, en vertu de
of 231 investors. The chambers judge identified la r`egle 42 des Alberta Rules of Court. Le juge en
four issues: (1) whether the court had the power chambre formule quatre questions : (1) La cour a-
under Rule 42 to strike the investors’ claim to sue t-elle le pouvoir en vertu de la r`egle 42 de radier la
in a representative capacity; (2) whether the court demande des investisseurs d’intenter une action en
was restricted to considering only the Amended qualit´e de repr´esentants? (2) La cour doit-elle tenir
Statement of Claim filed; (3) the standard of proof seulement compte de la d´eclaration modifi´ee? (3)
required to compel the court to exercise its discre- Quelle est la norme de preuve exig´ee pour que la
tion to strike the representative claim; and (4) cour exerce son pouvoir discr´etionnaire de radier
whether, in this case, this standard was met. la demande de recours collectif? (4) Cette norme

est-elle respect´ee en l’esp`ece?

On the first issue, the chambers judge relied on 12Sur la premi`ere question, le juge en chambre,
the decision of Master Funduk in 353850 Alberta citant la décision du protonotaire Funduk dans
Ltd. v. Horne & Pitfield Foods Ltd., [1989] A.J. 353850 Alberta Ltd. c. Horne & Pitfield Foods
No. 652 (QL), to conclude that the court has theLtd., [1989] A.J. No. 652 (QL), juge que la r`egle
power, under Rule 42, to strike a claim made by 42 donne `a la cour le pouvoir de radier une
plaintiffs to sue in a representative capacity. demande visant `a intenter une action en qualit´e de

représentant.

On the second issue, the chambers judge held 13Sur la deuxi`eme question, le juge en chambre
that the court need not limit its inquiry to the conclut que la cour n’est pas tenue de limiter son
pleadings, relying on 353850 Alberta, supra, and examen aux actes de proc´edure, se fondant sur la
on the decision of the British Columbia Supreme d´ecision 353850 Alberta, précitée, et sur la d´eci-
Court in Shaw v. Real Estate Board of Greater sion de la Cour suprˆeme de la Colombie-Britan-
Vancouver (1972), 29 D.L.R. (3d) 774. He con- nique dans Shaw c. Real Estate Board of Greater
cluded, however, that resolution of the case beforeVancouver (1972), 29 D.L.R. (3d) 774. Il conclut
him did not require resort to the affidavit evidence. toutefois que la r´esolution du litige dont il est saisi

n’exige pas de recourir `a la preuve par affidavit.

On the third issue, the chambers judge con- 14Sur la troisième question, le juge en chambre est
cluded that the court should strike a representative d’avis que la cour ne devrait radier un recours col-
claim under Rule 42 only if it is “entirely clear” or lectif aux termes de la r`egle 42 que s’il est [TRA-
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“beyond doubt” or “plain and obvious” that the DUCTION] « tout à fait clair », « hors de tout
claim is deficient — the standard applied to appli- doute » ou « ´evident et manifeste » que la demande
cations to strike pleadings for disclosing no rea- est vici´ee — critère appliqu´e aux demandes de
sonable claim: Hunt v. Carey Canada Inc., [1990] radiation d’actes de proc´edure ne r´evélant aucune
2 S.C.R. 959. demande raisonnable : Hunt c. Carey Canada Inc.,

[1990] 2 R.C.S. 959.

On the final issue, the chambers judge, applying15 Sur la derni`ere question, le juge en chambre,
the “plain and obvious” rule, concluded that theappliquant le crit`ere du caract`ere «évident et
Amended Statement of Claim was not deficientmanifeste », conclut que la d´eclaration modifi´ee
under Rule 42 and met the requirements set out inn’est pas vici´ee en regard de la r`egle 42 et satisfait
Korte v. Deloitte, Haskins & Sells (1993), 8 Alta. aux exigences ´enoncées dans Korte c. Deloitte,
L.R. (3d) 337 (C.A.): (1) that the class be capableHaskins & Sells (1993), 8 Alta. L.R. (3d) 337
of clear and definite definition; (2) that the princi- (C.A.) : (1) le groupe peut ˆetre défini clairement et
pal issues of law and fact be the same; (3) that oneprécisément; (2) les principales questions de droit
plaintiff’s success would necessarily mean successet de fait doivent ˆetre les mˆemes; (3) une issue
for all members of the plaintiff class; and (4) thatfavorable à un demandeur signifie n´ecessairement
the resolution of the dispute not require any indi-une issue favorable `a tous les membres du groupe
vidual assessment of the claims of individual classde demandeurs; et (4) le r`eglement du litige ne doit
members. However, he left the matter open topas exiger l’examen individuel des revendications
review by the trial judge. de chaque membre du groupe. Cependant, il laisse

au juge de premi`ere instance le soin de r´eexaminer
la question.

The Alberta Court of Appeal, per Russell J.A.16 Le juge Russell au nom de la majorit´e de la
(for the majority), dismissed the appeal, PicardCour d’appel de l’Alberta rejette l’appel, le juge
J.A., dissenting: (1998), 73 Alta. L.R. (3d) 227. Picard étant dissidente : (1998), 73 Alta. L.R. (3d)
The majority rejected the argument that the cham-227. La majorit´e rejette l’argument selon lequel le
bers judge should have conclusively resolved thejuge en chambre aurait dˆu régler de fa¸con défini-
Rule 42 issue rather than left it open to the trialtive la question de la r`egle 42 plutˆot que d’en lais-
judge, citing Oregon Jack Creek Indian Band v. ser décider le juge de premi`ere instance, en citant
Canadian National Railway Co., [1989] 2 S.C.R. l’arrêt Bande indienne Oregon Jack Creek c. Com-
1069, in which this Court left to the trial judge the pagnie des chemins de fer nationaux du Canada,
issue of whether the plaintiffs were authorized to[1989] 2 R.C.S. 1069, dans lequel notre Cour a
sue on behalf of a broader class. The majority alsolaissé le juge de premi`ere instance d´ecider si les
rejected the argument that the investors must showdemandeurs ´etaient autoris´es à poursuivre pour le
individual reliance to succeed. However, it grantedcompte d’un groupe plus important. La majorit´e
the defendants the right to discovery from each ofrejette également l’argument selon lequel les
the 231 plaintiffs on the grounds that Rule 201,investisseurs doivent faire la preuve d’un lien de
read with Rule 187, allows discovery from any confiance individuel pour obtenir gain de cause.
person for whose benefit an action is prosecuted orElle accorde toutefois aux d´efendeurs le droit `a
defended and that the defendants should not bel’interrogatoire préalable de chacun des 231
barred from developing an argument based ondemandeurs au motif que la r`egle 201, interpr´etée
actual reliance merely because it was speculative.de concert avec la r`egle 187, autorise l’interroga-

toire préalable de toute personne pour le compte de
qui l’action est intent´ee ou contest´ee et qu’il ne
devrait pas ˆetre interdit aux d´efendeurs d’´elaborer
un argument fond´e sur le v´eritable lien de con-
fiance simplement parce qu’il est sp´eculatif.
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Picard J.A., would have allowed the appeal. In 17Le juge Picard aurait accueilli l’appel. À son
her view, the Chambers judge erred in deferring avis, le juge en chambre a eu tort de renvoyer la
the matter to the trial judge because, unlike Oregon question au juge de premi`ere instance parce que,
Jack Creek, the case was narrow and “a great deal contrairement `a Oregon Jack Creek, l’affaire est
of relevant evidence was available to the court to limit´ee et que [TRADUCTION] « la cour disposait
allow it to make a decision” (p. 235). The need to d’une preuve importante qui lui permettait de pren-
show individual reliance was only one of many dre une d´ecision » (p. 235). Le besoin de faire la
problems that the investors would face if allowed preuve d’un lien de confiance individuel est sim-
to proceed as a class. Citing this Court’s decisions plement l’un des nombreux probl`emes auxquels les
in Lac Minerals Ltd. v. International Corona investisseurs auront `a faire face s’ils sont autoris´es
Resources Ltd., [1989] 2 S.C.R. 574, and Hodgkin- à intenter un recours collectif. Citant les arrˆets de
son v. Simms, [1994] 3 S.C.R. 377, she concluded notre Cour Lac Minerals Ltd. c. International
that “[t]he extent of fiduciary duties in a particular Corona Resources Ltd., [1989] 2 R.C.S. 574, et
case requires a meticulous examination of theHodgkinson c. Simms, [1994] 3 R.C.S. 377, elle
facts, particularly of any contract between the par- conclut que [TRADUCTION] « [l’] étendue de l’obli-
ties” (p. 237). She concluded that “[t]his responsi- gation fiduciaire dans une affaire donn´ee exige
bility of proof by the [investors] cannot possibly l’examen rigoureux des faits, en particulier de tout
be met by a representative action nor by giving a contrat entre les parties » (p. 237). Elle juge que
right of discovery of the 229 other parties to the [TRADUCTION] « [l]a responsabilit´e de la preuve
action” (p. 237). incombant aux investisseurs ne peut pas ˆetre assu-

mée par un recours collectif, ni par l’attribution
d’un droit à l’interrogatoire pr´ealable des 229
autres parties `a l’action » (p. 237).

IV. Issues IV. Questions en litige

1. Did the courts below apply the proper standard 181. Les tribunaux d’instance inf´erieure ont-ils
in determining whether the investors had satis- appliqu´e le bon crit`ere pour d´ecider si les inves-
fied the requirements for a class action under tisseurs satisfaisaient aux exigences du recours
Rule 42? collectif en vertu de la r`egle 42?

2. Did the courts below err in denying defendants’ 2. Les tribunaux d’instance inf´erieure ont-ils fait
motion to strike under Rule 42? erreur en rejetant la requˆete en radiation en

vertu de la r`egle 42?

3. If the class action is allowed, should the defend- 3. Si le recours collectif est autoris´e, les d´efen-
ants have the right to full oral and documentary deurs devraient-ils avoir droit `a l’interrogatoire
discovery of all class members? pr´ealable et `a la communication des documents

de tous les membres du groupe?

V. Analysis V. Analyse

A. The History and Functions of Class Actions A. L’historique et le rôle des recours collectifs

The class action originated in the English courts 19Le recours collectif a pris naissance devant les
of equity in the late seventeenth and early eight- tribunaux anglais d’equity `a la fin du XVIIe siècle
eenth centuries. The courts of law focussed on et au d´ebut du XVIIIe. Les cours de common law
individual questions between the plaintiff and the s’int´eressaient principalement aux litiges indivi-
defendant. The courts of equity, by contrast, duels entre demandeurs et d´efendeurs. En revan-
applied a rule of compulsory joinder, requiring all che, les cours d’equity appliquaient la r`egle de la
those interested in the subject matter of the dispute jonction obligatoire d’instances qui exigeait que
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to be made parties. The aim of the courts of equity toute personne ayant un int´erêt dans l’affaire
was to render “complete justice” — that is, to devienne partie au litige. Le but des cours d’equity
“arrang[e] all the rights, which the decision imme- ´etait de rendre [TRADUCTION] « justice intégrale-
diately affects”: F. Calvert, A Treatise Upon the ment » — c’est-`a-dire de « statuer sur tous les
Law Respecting Parties to Suits in Equity (2nd ed. droits que la d´ecision touche directement » : F.
1847), at p. 3; see also C. A. Wright, A. R. Miller Calvert, A Treatise Upon the Law Respecting Par-
and M. K. Kane, Federal Practice and Procedure ties to Suits in Equity (2e éd. 1847), p. 3; voir ´ega-
(2nd ed. 1986), at § 1751; J. Story, Equity Plead- lement C. A. Wright, A. R. Miller et M. K. Kane,
ings (10th ed. 1892), at § 76a. The compulsory- Federal Practice and Procedure (2e éd. 1986),
joinder rule “allowed the Court to examine every par. 1751; J. Story, Equity Pleadings (10e éd.
facet of the dispute and thereby ensure that no one 1892), par. 76a. La règle de la jonction obligatoire
was adversely affected by its decision without first d’instances [TRADUCTION] « permettait `a la cour
having had an opportunity to be heard”: J. A. d’examiner tous les aspects du litige et donc de
Kazanjian, “Class Actions in Canada” (1973), 11 s’assurer que nul ne serait l´esé par sa d´ecision sans
Osgoode Hall L.J. 397, at p. 400. The rule pos- avoir eu la possibilit´e de se faire entendre » : J. A.
sessed the additional advantage of preventing a Kazanjian, « Class Actions in Canada » (1973), 11
multiplicity of duplicative proceedings. Osgoode Hall L.J. 397, p. 400. La r`egle avait ´ega-

lement l’avantage d’´eviter la multiplication des
procédures.

The compulsory-joinder rule eventually proved20 La règle de la jonction obligatoire d’instances
inadequate. Applied to conflicts between tenants s’est finalement av´erée inad´equate. Appliqu´ee aux
and manorial lords or between parsons and parish- conflits entre tenants et propri´etaires terriens ou
ioners, it closed the door to the courts where inter- entre pasteurs et paroissiens, elle fermait la porte
ested parties in such cases were too numerous to des tribunaux `a des parties int´eress´ees mais trop
be joined. The courts of equity responded by nombreuses pour ˆetre jointes. Les tribunaux
relaxing the compulsory-joinder rule where strict d’equity ont r´eagi en assouplissant la r`egle de la
adherence would work injustice. The result was jonction obligatoire d’instances lorsque son respect
the representative action. For example, in Chancey strict donnerait lieu `a une injustice. Il en a r´esulté
v. May (1722), Prec. Ch. 592, 24 E.R. 265, mem- le recours collectif. Par exemple, dans Chancey
bers of a partnership were permitted to sue onc. May (1722), Prec. Ch. 592, 24 E.R. 265, des
behalf of themselves and some 800 other partners associ´es ont été autoris´es à intenter une action en
for misapplication and embezzlement of funds by leur propre nom et au nom de 800 autres associ´es
the partnership’s former treasurer and manager. pour d´etournement de fonds par d’anciens tr´eso-
The court allowed the action because “it was in riers et gestionnaires de la soci´eté. La cour a auto-
behalf of themselves, and all others the proprietors ris´e l’action parce qu’[TRADUCTION] « elle était
of the same undertaking, except the defendants, pr´esentée en leur propre nom, et aux noms de tous
and so all the rest were in effect parties,” and les autres propri´etaires de la mˆeme entreprise, sauf
because “it would be impracticable to make them les d´efendeurs, et donc tous les autres ´etaient en
all parties by name, and there would be continual r´ealité des parties », et parce qu’« il serait impos-
abatements by death and otherwise, and no coming sible qu’ils soient tous nomm´ement parties, et il y
at justice, if all were to be made parties” (p. 265); aurait constamment des annulations pour cause de
see also Kazanjian, supra, at p. 401; G. T. d´ecès ou autres raisons, et que justice ne serait pas
Bispham, The Principles of Equity (9th ed. 1916), rendue si tous ´etaient parties `a l’action » (p. 265);
at para. 415; S. C. Yeazell, “Group Litigation and voir ´egalement Kazanjian, loc. cit., p. 401; G. T.
Social Context: Toward a History of the Class Bispham, The Principles of Equity (9e éd. 1916),
Action” (1977), 77 Colum. L. Rev. 866, at pp. 867 par. 415; S. C. Yeazell, « Group Litigation and
and 872; J. K. Bankier, “Class Actions for Mone- Social Context : Toward a History of the Class
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tary Relief in Canada: Formalism or Function?” Action » (1977), 77 Colum. L. Rev. 866, p. 867 et
(1984), 4 Windsor Y.B. Access Just. 229, at p. 236. 872; J. K. Bankier, « Les recours collectifs au

Canada pour obtenir le d´egrèvement financier :
formalisme ou fonction? » (1984), 4 Windsor Y.B.
Access Just. 229, p. 236.

The representative or class action proved useful 21Le recours collectif s’est r´evélé utile dans les
in pre-industrial English commercial litigation. litiges commerciaux de l’Angleterre pr´eindus-
The modern limited-liability company had yet to trielle. La soci´eté à responsabilit´e limitée moderne
develop, and collectives of business people had no n’existait pas, et les groupes de gens d’affaires
independent legal existence. Satisfying the com- n’avaient aucune existence juridique ind´ependante.
pulsory-joinder rule would have required a com- Pour satisfaire `a la règle de la jonction obligatoire
plainant to bring before the court each member of d’instances, il aurait fallu qu’un plaignant traduise
the collective. The representative action provided devant la cour chaque membre du groupe. Le
the solution to this difficulty: see Kazanjian, supra, recours collectif a r´eglé cette difficulté : voir
at p. 401; Yeazell, supra, at p. 867; City of London Kazanjian, loc. cit., p. 401; Yeazell, loc. cit.,
v. Richmond (1701), 2 Vern. 421, 23 E.R. 870 p. 867; City of London c. Richmond (1701), 2
(allowing the plaintiff to sue trustees for rent Vern. 421, 23 E.R. 870 (qui a autoris´e le deman-
owed, though the beneficiaries of the trust were deur `a intenter une action contre des fiduciaires
not joined). pour des arri´erés de loyer sans que les b´enéficiaires

de la fiducie soient joints comme parties `a l’ac-
tion).

The class action required a common interest 22Le recours collectif exigeait que les membres du
between the class members. Many of the early rep- groupe aient un int´erêt commun. Une grande partie
resentative actions were brought in the form of des premiers recours collectifs ont pris la forme
“bills of peace”, which could be maintained where d’« actes de conciliation » (bills of peace), qui
the interested individuals were numerous, all mem- pouvaient ˆetre exerc´es quand les particuliers int´e-
bers of the group possessed a common interest in ress´es étaient nombreux, quand tous les membres
the question to be adjudicated, and the representa- du groupe avaient un int´erêt commun dans la ques-
tives could be expected fairly to advocate the inter- tion `a trancher et quand les repr´esentants pouvaient
ests of all members of the group: see Wright, d´efendre ´equitablement les int´erêts de tous les
Miller and Kane, supra, at § 1751; Z. Chafee, membres du groupe : voir Wright, Miller et Kane,
Some Problems of Equity (1950), at p. 201, T. A. op. cit., par. 1751; Z. Chafee, Some Problems of
Roberts, The Principles of Equity (3rd ed. 1877), at Equity (1950), p. 201; T. A. Roberts, The Prin-
pp. 389-92; Bispham, supra, at para. 417. ciples of Equity (3e éd. 1877), p. 389-392; Bis-

pham, op. cit., par. 417.

The courts of equity applied a liberal and flexi- 23Les tribunaux d’equity ont adopt´e une d´emarche
ble approach to whether a class action could pro- lib´erale et souple pour d´ecider si un recours collec-
ceed. They “continually sought a proper balance tif pouvait ˆetre exerc´e. Ils ont [TRADUCTION] « tou-
between the interests of fairness and efficiency”: jours recherch´e un bon ´equilibre entre ´equité et
Kazanjian, supra, at p. 411. As stated in Wallworth efficacité » : Kazanjian, loc. cit., p. 411. Comme le
v. Holt (1841), 4 My. & Cr. 619, 41 E.R. 238, at dit Wallworth c. Holt (1841), 4 My. & Cr. 619, 41
p. 244, “it [is] the duty of this Court to adapt its E.R. 238, p. 244, [TRADUCTION] « la cour a le
practice and course of proceeding to the existing devoir d’adapter sa pratique et sa proc´edure à l’état
state of society, and not by too strict an adherence actuel de la soci´eté, et non pas, en raison d’un res-
to forms and rules, established under different cir- pect trop strict de r`egles et formalit´es, adopt´ees
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cumstances, to decline to administer justice, and to dans d’autres circonstances, de refuser de rendre
enforce rights for which there is no other remedy”. justice, et d’appliquer des droits pour lesquels il

n’existe pas d’autres recours ».

This flexible and generous approach to class24 La démarche souple et lib´erale envers les
actions prevailed until the fusion of law and equity recours collectifs a r´egné jusqu’à la fusion de la
under the Supreme Court of Judicature Act, 1873 common law et de l’equity par la Supreme Court of
(U.K.), 36 & 37 Vict., c. 66, and the adoption of Judicature Act, 1873 (R.-U.), 36 & 37 Vict.,
Rule 10 of the Rules of Procedure: ch. 66, et l’adoption de la r`egle 10 des Rules of

Procedure :

[TRADUCTION]

10. Where there are numerous parties having the 10. Lorsque de nombreuses parties ont le mˆeme inté-
same interest in one action, one or more of such parties rˆet dans une action, l’une ou plusieurs de ces parties
may sue or be sued, or may be authorised by the Court peuvent poursuivre ou ˆetre poursuivies en justice, ou
to defend in such action, on behalf or for the benefit of peuvent ˆetre autoris´ees par la cour `a contester une telle
all parties so interested. action au nom ou pour le compte de toutes les parties

ayant cet int´erêt.

While early cases under the new rules maintained Quoique les premi`eres d´ecisions apr`es l’adoption
a liberal approach to class actions (see, e.g., Duke des nouvelles r`egles aient maintenu cette d´emarche
of Bedford v. Ellis, [1901] A.C. 1 (H.L.); Taff Vale libérale envers les recours collectifs (voir, par ex.,
Railway Co. v. Amalgamated Society of Railway Duke of Bedford c. Ellis, [1901] A.C. 1 (H.L.); Taff
Servants, [1901] A.C. 426 (H.L.)), later cases Vale Railway Co. c. Amalgamated Society of Rail-
sometimes took a restrictive approach (see, e.g.,way Servants, [1901] A.C. 426 (H.L.)), des d´eci-
Markt & Co. v. Knight Steamship Co., [1910] 2 sions post´erieures ont parfois suivi une d´emarche
K.B. 1021 (C.A.)). This, combined with the wide- restrictive (voir, par ex., Markt & Co. c. Knight
spread use of limited-liability companies, resultedSteamship Co., [1910] 2 K.B. 1021 (C.A.)). Ce fait
in fewer class actions being brought. ajout´e à l’usage r´epandu de la soci´eté à responsabi-

lit é limitée a eu pour cons´equence de faire dimi-
nuer le nombre de recours collectifs.

The class action did not forever languish, how-25 Le recours collectif n’a toutefois pas ´eté oublié
ever. Conditions emerged in the latter part of the pour toujours. De nouvelles conditions apparues
twentieth century that once again invoked its util- dans la deuxi`eme moitié du XXe siècle ont une
ity. Mass production and consumption revived the nouvelle fois prouv´e son utilité. La production et la
problem that had motivated the development of the consommation de masse ont raviv´e le problème
class action in the eighteenth century — the prob- qui avait motiv´e la création du recours collectif au
lem of many suitors with the same grievance. As XVIIIe siècle — le probl`eme de nombreux pour-
in the eighteenth century, insistence on individual suivants ayant la mˆeme réclamation. Comme au
representation would often have precluded effec- XVIIIe siècle, l’exigence d’une repr´esentation indi-
tive litigation. And, as in the eighteenth century, viduelle aurait souvent fait obstacle `a des pour-
the class action provided the solution. suites. Et, comme au XVIIIe siècle, le recours col-

lectif a fourni la solution.

The class action plays an important role in26 Le recours collectif joue un rˆole important dans
today’s world. The rise of mass production, the le monde d’aujourd’hui. La mont´ee de la produc-
diversification of corporate ownership, the advent tion de masse, la diversification de la propri´eté
of the mega-corporation, and the recognition of commerciale, la venue des conglom´erats, et la
environmental wrongs have all contributed to its prise de conscience des fautes environnementales
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growth. A faulty product may be sold to numerous ont tous contribu´e à sa croissance. Un produit
consumers. Corporate mismanagement may bring d´efectueux peut ˆetre vendu `a de nombreux con-
loss to a large number of shareholders. Discrimina- sommateurs. Une mauvaise gestion de soci´eté peut
tory policies may affect entire categories of occasionner des pertes `a d’innombrables action-
employees. Environmental pollution may have naires. Des politiques discriminatoires peuvent
consequences for citizens all over the country. toucher des cat´egories enti`eres d’employ´es. La
Conflicts like these pit a large group of complain- pollution peut affecter des citoyens `a travers tout le
ants against the alleged wrongdoer. Sometimes, the pays. Des conflits comme ceux-ci opposent un
complainants are identically situated vis-à-vis the important groupe de plaignants `a l’auteur présumé
defendants. In other cases, an important aspect of du m´efait. Il arrive que des plaignants se trouvent
their claim is common to all complainants. The dans une situation identique par rapport aux d´efen-
class action offers a means of efficiently resolving deurs. Dans d’autres cas, un aspect important de
such disputes in a manner that is fair to all parties. leur revendication est commun `a toutes les

plaintes. Le recours collectif fournit un moyen de
résoudre efficacement de tels litiges d’une mani`ere
équitable pour toutes les parties.

Class actions offer three important advantages 27Les recours collectifs procurent trois avantages
over a multiplicity of individual suits. First, by importants sur une multiplicit´e de poursuites indi-
aggregating similar individual actions, class viduelles. Premi`erement, par le regroupement
actions serve judicial economy by avoiding unnec- d’actions individuelles semblables, les recours col-
essary duplication in fact-finding and legal analy- lectifs permettent de faire des ´economies au plan
sis. The efficiencies thus generated free judicial judiciaire en ´evitant la duplication inutile de l’ap-
resources that can be directed at resolving other pr´eciation des faits et de l’analyse du droit. Les
conflicts, and can also reduce the costs of litigation gains en efficacit´e ainsi réalisés libèrent des res-
both for plaintiffs (who can share litigation costs) sources judiciaires qui peuvent ˆetre affect´ees à la
and for defendants (who need litigate the disputed r´esolution d’autres conflits, et peuvent ´egalement
issue only once, rather than numerous times): see r´eduire le coˆut du litige à la fois pour les deman-
W. K. Branch, Class Actions in Canada (1998), at deurs (qui peuvent partager les frais) et pour les
para. 3.30; M. A. Eizenga, M. J. Peerless and C. d´efendeurs (qui contestent les poursuites une seule
M. Wright, Class Actions Law and Practice fois) : voir W. K. Branch, Class Actions in Canada
(1999), at §1.6; Bankier, supra, at pp. 230-31; (1998), par. 3.30; M. A. Eizenga, M. J. Peerless et
Ontario Law Reform Commission, Report on C. M. Wright, Class Actions Law and Practice
Class Actions (1982), at pp. 118-19. (1999), par. 1.6; Bankier, loc. cit., p. 230-231;

Commission de r´eforme du droit de l’Ontario,
Report on Class Actions (1982), p. 118-119.

Second, by allowing fixed litigation costs to be 28Deuxièmement, comme les frais fixes peuvent
divided over a large number of plaintiffs, class ˆetre divisés entre un grand nombre de demandeurs,
actions improve access to justice by making eco- les recours collectifs donnent un meilleur acc`es à
nomical the prosecution of claims that would oth- la justice en rendant ´economiques des poursuites
erwise be too costly to prosecute individually. qui auraient ´eté trop coˆuteuses pour ˆetre intent´ees
Without class actions, the doors of justice remain individuellement. Sans les recours collectifs, la
closed to some plaintiffs, however strong their justice n’est pas accessible `a certains demandeurs,
legal claims. Sharing costs ensures that injuries are mˆeme pour des r´eclamations solidement fond´ees.
not left unremedied: see Branch, supra, at para. Le partage des frais permet de ne pas laisser cer-
3.40; Eizenga, Peerless and Wright, supra, at §1.7; tains pr´ejudices sans recours : voir Branch, op. cit.,
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Bankier, supra, at pp. 231-32; Ontario Law par. 3.40; Eizenga, Peerless et Wright, op. cit.,
Reform Commission, supra, at pp. 119-22. par. 1.7; Bankier, loc. cit., p. 231-232; Commis-

sion de réforme du droit de l’Ontario, op. cit.,
p. 119-122.

Third, class actions serve efficiency and justice29 Troisièmement, les recours collectifs servent
by ensuring that actual and potential wrongdoers l’efficacit´e et la justice en empˆechant des malfai-
do not ignore their obligations to the public. With- sants ´eventuels de m´econnaˆıtre leurs obligations
out class actions, those who cause widespread but envers le public. Sans recours collectifs, des per-
individually minimal harm might not take into sonnes qui causent des pr´ejudices individuels
account the full costs of their conduct, because for mineurs mais r´epandus pourraient n´egliger le coˆut
any one plaintiff the expense of bringing suit total de leur conduite, sachant que, pour un deman-
would far exceed the likely recovery. Cost-sharing deur, les frais d’une poursuite d´epasseraient large-
decreases the expense of pursuing legal recourse ment la r´eparation probable. Le partage des frais
and accordingly deters potential defendants who diminue le coˆut des recours en justice et dissuade
might otherwise assume that minor wrongs would donc les d´efendeurs ´eventuels qui pourraient autre-
not result in litigation: see “Developments in the ment pr´esumer que de petits m´efaits ne donne-
Law — The Paths of Civil Litigation: IV. Class raient pas lieu `a un litige : voir « Developments in
Action Reform: An Assessment of Recent Judicial the Law — The Paths of Civil Litigation : IV.
Decisions and Legislative Initiatives” (2000), 113 Class Action Reform : An Assessment of Recent
Harv. L. Rev. 1806, at pp. 1809-10; see Branch, Judicial Decisions and Legislative Initiatives »
supra, at para. 3.50; Eizenga, Peerless and Wright, (2000), 113 Harv. L. Rev. 1806, p. 1809-1810; voir
supra, at §1.8; Bankier, supra, at p. 232; Ontario Branch, op. cit., par. 3.50; Eizenga, Peerless et
Law Reform Commission, supra, at pp. 11 and Wright, op. cit., par. 1.8; Bankier, loc. cit., p. 232;
140-46. Commission de r´eforme du droit de l’Ontario, op.

cit., p. 11 et 140-146.

B. The Test for Class Actions B. Le critère applicable aux recours collectifs

In recognition of the modern importance of rep-30 En reconnaissance de l’importance moderne du
resentative litigation, many jurisdictions have recours collectif, nombre d’autorit´es législatives
enacted comprehensive class action legislation. In ont adopt´e une législation compl`ete en cette
the United States, Federal Rules of Civil Proce- matière. Aux ́Etats-Unis, la Federal Rules of Civil
dure, 28 U.S.C.A. § 23 (introduced in 1938 andProcedure, 28 U.S.C.A. § 23 (adopt´ee en 1938 et
substantially amended in 1966) addressed aspects modifi´ee de fa¸con importante en 1966), porte sur
of class action practice, including certification of des aspects de la pratique du recours collectif, y
litigant classes, notice, and settlement. The English compris l’accr´editation des groupes, les avis et les
procedural rules of 1999 include detailed provi- r`eglements. Les r`egles de proc´edure anglaises de
sions governing “Group Litigation”: United King- 1999 contiennent des dispositions d´etaillées régis-
dom, Civil Procedure Rules 1998, SI 1998/3132, sant les litiges de groupe : Royaume-Uni, Civil
rr. 19.10-19.15. And in Canada, the provinces ofProcedure Rules 1998, SI 1998/3132, r`egles 19.10-
British Columbia, Ontario, and Quebec have 19.15. Au Canada, les provinces du Qu´ebec, de
enacted comprehensive statutory schemes to gov- l’Ontario et de la Colombie-Britannique ont adopt´e
ern class action practice: see British Columbia des r´egimes législatifs complets sur la pratique du
Class Proceedings Act, R.S.B.C. 1996, c. 50; Onta- recours collectif : voir pour le Qu´ebec, Code de
rio Class Proceedings Act, 1992, S.O. 1992, c. 6; procédure civile, L.R.Q., ch. C-25, livre IX; pour
Quebec Code of Civil Procedure, R.S.Q., c. C-25, l’Ontario, Loi de 1992 sur les recours collectifs,
Book IX. Yet other Canadian provinces, including L.O. 1992, ch. 6; pour la Colombie-Britannique,
Alberta and Manitoba, are considering enactingClass Proceedings Act, R.S.B.C. 1996, ch. 50.
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such legislation: see Manitoba Law Reform Com- D’autres provinces canadiennes, dont l’Alberta et
mission, Report #100, Class Proceedings (January le Manitoba, envisagent le mˆeme type de lois : voir
1999); Alberta Law Reform Institute, Final Report Commission de r´eforme du droit du Manitoba,
No. 85, Class Actions (December 2000); see also Rapport #100, Class Proceedings (janvier 1999);
R. Rogers, “A Uniform Class Actions Statute”, Alberta Law Reform Institute, Final Report
Appendix O to the Proceedings of the 1995 Meet- No. 85, Class Actions (décembre 2000); voir aussi
ing of The Uniform Law Conference of Canada. R. Rogers, « Vers une loi uniforme sur le recours

collectif », Annexe O du Compte-rendu de la
réunion de 1995 de la Conf´erence pour l’harmoni-
sation des lois au Canada.

Absent comprehensive codes of class action pro- 31En l’absence de r`egles de proc´edure compl`etes
cedure, provincial rules based on Rule 10, Sched- en mati`ere de recours collectif, les r`egles provin-
ule, of the English Supreme Court of Judicature ciales fond´ees sur la r`egle 10 (annexe) de la
Act, 1873 govern. This is the case in Alberta, Supreme Court of Judicature Act, 1873 s’appli-
where class action practice is governed by Rule 42 quent. C’est le cas en Alberta, o`u la procédure en
of the Alberta Rules of Court: matière de recours collectif est r´egie par la r`egle 42

des Alberta Rules of Court :

[TRADUCTION]

42 Where numerous persons have a common interest in42 Lorsque de nombreuses personnes ont un int´erêt
the subject of an intended action, one or more of those commun dans l’objet de l’action projet´ee, une ou plu-
persons may sue or be sued or may be authorized by the sieurs d’entre elles peuvent poursuivre, ˆetre poursuivies
Court to defend on behalf of or for the benefit of all. ou ˆetre autoris´ees par la cour `a agir en d´efense au nom

ou pour le compte de toutes.

The intention of the Alberta legislature is clear. L’intention du l´egislateur albertain est claire. On
Class actions may be brought. Details of class peut intenter des recours collectifs mais les moda-
action practice, however, are largely left to the lit´es de leur exercice sont en grande partie d´etermi-
courts. nées par les tribunaux.

Alberta’s Rule 42 does not specify what is 32La règle 42 de l’Alberta ne pr´ecise pas ce qu’on
meant by “numerous” or by “common interest”. It entend par « nombreuses » ni par « int´erêt com-
does not say when discovery may be made of class mun ». Elle n’indique pas quand les membres du
members other than the representative. Nor does it groupe autres que les repr´esentants peuvent subir
specify how notice of the suit should be conveyed un interrogatoire pr´ealable. Elle ne pr´ecise pas non
to potential class members, or how a court should plus comment les membres ´eventuels du groupe
deal with the possibility that some potential class sont avis´es de l’action ni comment un tribunal
members may desire to “opt out” of the class. And devrait r´eagir à la possibilité que certains membres
it does not provide for costs, or for the distribution ´eventuels du groupe choisissent de s’en exclure.
of the fund should an action for money damages be Elle ne pr´evoit pas non plus les frais ni la r´eparti-
successful. tion des montants accord´es en dommages-int´erêts

s’ils ont gain de cause.

Clearly, it would be advantageous if there 33Il serait clairement pr´eférable de disposer d’un
existed a legislative framework addressing these cadre l´egislatif sur ces questions. En l’absence de
issues. The absence of comprehensive legislation l´egislation compl`ete, les tribunaux sont contraints
means that courts are forced to rely heavily on de s’en remettre en grande partie `a la gestion de
individual case management to structure class pro- dossiers judiciaires individuels pour structurer le
ceedings. This taxes judicial resources and denies recours collectif, ce qui est coˆuteux en termes de
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the parties ex ante certainty as to their procedural ressources judiciaires et ce qui prive les parties de
rights. One of the main weaknesses of the current toute certitude avant l’instance quant `a leurs droits
Alberta regime is the absence of a threshold “certi- proc´eduraux. L’une des plus importantes lacunes
fication” provision. In British Columbia, Ontario, du r´egime albertain actuel est l’absence de disposi-
and Quebec, a class action may proceed only after tion d’accr´editation préalable. En Colombie-Bri-
the court certifies that the class and representative tannique, en Ontario et au Qu´ebec, un recours col-
meet certain requirements. In Alberta, by contrast, lectif ne peut ˆetre intent´e que si le tribunal certifie
courts effectively certify ex post, only after the que le groupe et le repr´esentant satisfont `a cer-
opposing party files a motion to strike. It would be taines exigences. En Alberta, par contre, les tribu-
preferable if the appropriateness of the class action naux certifient en r´ealité a posteriori, et seulement
could be determined at the outset by certification. apr`es que la partie adverse d´epose une requˆete en

annulation. Il serait pr´eférable que l’opportunit´e
d’un recours collectif puisse ˆetre déterminée dès le
début par des modalit´es d’accr´editation.

Absent comprehensive legislation, the courts34 En l’absence de l´egislation compl`ete, les tribu-
must fill the void under their inherent power to set- naux doivent combler ces lacunes en exer¸cant leur
tle the rules of practice and procedure as to dis- pouvoir inh´erent d’établir les règles de pratique et
putes brought before them: Bell v. Wood, [1927] 1 de proc´edure applicables aux litiges dont ils sont
W.W.R. 580 (B.C.S.C.), at pp. 581-82; Langley v. saisis : Bell c. Wood, [1927] 1 W.W.R. 580
North West Water Authority, [1991] 3 All E.R. 610 (C.S.C.-B.), p. 581-582; Langley c. North West
(C.A.), leave denied [1991] 1 W.L.R. 711n (H.L.); Water Authority, [1991] 3 All E.R. 610 (C.A.),
Newfoundland Association of Public Employees v. autorisation d’appel rejet´ee [1991] 1 W.L.R. 711n
Newfoundland (1995), 132 Nfld. & P.E.I.R. 205 (H.L.); Newfoundland Association of Public
(Nfld. S.C.T.D.); W. A. Stevenson and J. E. Cˆoté, Employees c. Newfoundland (1995), 132 Nfld. &
Civil Procedure Guide, 1996, at p. 4. However P.E.I.R. 205 (C.S. 1ère inst. T.N.) W. A. Stevenson
desirable comprehensive legislation on class action et J. E. Cˆoté, Civil Procedure Guide, 1996, p. 4. Si
practice may be, if such legislation has not been souhaitable soit-il d’avoir une l´egislation compl`ete
enacted, the courts must determine the availability en mati`ere d’exercice des recours collectifs, quand
of the class action and the mechanics of class cette l´egislation n’existe pas, les tribunaux doivent
action practice. d´ecider de l’opportunit´e du recours collectif et des

modalités de son exercice.

Alberta courts moved to fill the procedural vac-35 Les tribunaux albertains ont entrepris de parer
uum in Korte, supra. Korte prescribed four condi- aux lacunes proc´edurales dans l’arrˆet Korte, pré-
tions for a class action: (1) the class must be capa- cit´e, qui prescrit quatre conditions d’exercice du
ble of clear and definite definition; (2) the recours collectif : (1) le groupe peut ˆetre défini
principal issues of fact and law must be the same; clairement et pr´ecisément; (2) les principales ques-
(3) success for one of the plaintiffs must mean suc- tions de fait et de droit doivent ˆetre les mˆemes; (3)
cess for all; and (4) no individual assessment of the une issue favorable `a un demandeur signifie n´eces-
claims of individual plaintiffs need be made. sairement une issue favorable `a tous; et (4) il n’est

pas nécessaire d’examiner individuellement les
revendications de chaque demandeur.

The Korte criteria loosely parallel the criteria36 Les critères de l’arrˆet Korte sont, dans les
applied in other Canadian jurisdictions in which grandes lignes, assez similaires `a ceux qui sont
comprehensive class-action legislation has yet to appliqu´es dans d’autres ressorts canadiens ne dis-
be enacted: see, e.g., Ranjoy Sales and Leasing posant pas de l´egislation compl`ete sur les recours
Ltd. v. Deloitte, Haskins and Sells, [1984] collectifs : voir, par ex., Ranjoy Sales and Leasing
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4 W.W.R. 706 (Man. Q.B.); International Capital Ltd. c. Deloitte, Haskins and Sells, [1984] 4
Corp. v. Schafer (1995), 130 Sask. R. 23 (Q.B.); W.W.R. 706 (B.R. Man.); International Capital
Guarantee Co. of North America v. Caisse popu- Corp. c. Schafer (1995), 130 Sask. R. 23 (B.R.);
laire de Shippagan Ltée (1988), 86 N.B.R. (2d) Guarantee Co. of North America c. Caisse popu-
342 (Q.B.); Lee v. OCCO Developments Ltd. laire de Shippagan Ltée (1988), 86 R.N.-B. (2e)
(1994), 148 N.B.R. (2d) 321 (Q.B.); Van 342 (B.R.); Lee c. OCCO Developments Ltd.
Audenhove v. Nova Scotia (Attorney General) (1994), 148 R.N.-B. (2e) 321 (B.R.); Van Auden-
(1994), 134 N.S.R. (2d) 294 (S.C.), at para. 7;hove c. Nova Scotia (Attorney General) (1994),
Horne v. Canada (Attorney General) (1995), 129 134 N.S.R. (2d) 294 (C.S.), par. 7; Horne c.
Nfld. & P.E.I.R. 109 (P.E.I.S.C.), at para. 24. Canada (Attorney General) (1995), 129 Nfld. &

P.E.I.R.109 (C.S.Î.-P.-É), par. 24.

The Korte criteria also bear resemblance to the 37Les critères de l’arrˆet Korte ressemblent ´egale-
class-certification criteria in the British Columbia, ment aux crit`eres d’accr´editation de groupes pr´e-
Ontario, and Quebec class action statutes. Under vus dans les lois sur les recours collectifs de la
the British Columbia and Ontario statutes, an Colombie-Britannique, de l’Ontario et du Qu´ebec.
action will be certified as a class proceeding if (1) Aux termes des lois de la Colombie-Britannique et
the pleadings or the notice of application disclose a de l’Ontario, une action sera certifi´ee comme un
cause of action; (2) there is an identifiable class of recours collectif si (1) les actes de proc´edure ou
two or more persons that would be represented by l’avis de requˆete révèlent une cause d’action; (2) il
the class representative; (3) the claims or defences existe un groupe identifiable d’au moins deux per-
of the class members raise common issues (in Brit- sonnes qui seraient repr´esentées par le repr´esentant
ish Columbia, “whether or not those common du groupe; (3) les demandes ou les d´efenses des
issues predominate over issues affecting only indi- membres du groupe soul`event des questions com-
vidual members”); (4) a class proceeding would be munes (en Colombie-Britannique, [TRADUCTION]
the preferable procedure for the resolution of com- « que ces questions communes l’emportent ou non
mon issues; and (5) the class representative would sur des questions touchant seulement certains
fairly represent the interests of the class, has membres du groupe »; (4) le recours collectif est le
advanced a workable method of advancing the pro- meilleur moyen de r´egler les questions communes;
ceeding and notifying class members, and does not et (5) le repr´esentant du groupe repr´esente ´equita-
have, on the common issues for the class, an inter- blement les int´erêts du groupe, pr´esente une
est in conflict with other class members: see Onta- m´ethode efficace de faire avancer l’instance et
rio Class Proceedings Act, 1992, s. 5(1); British d’aviser les membres du groupe, et n’a pas de con-
Columbia Class Proceedings Act, s. 4(1). Under flit d’int´erêts avec d’autres membres du groupe en
the Quebec statute, an action will be certified as a ce qui concerne les questions communes : voir
class proceeding if (1) the recourses of the class pour l’Ontario, Loi de 1992 sur les recours collec-
members raise identical, similar, or related ques-tifs, par. 5(1), et pour la Colombie-Britannique,
tions of law or fact; (2) the alleged facts appear toClass Proceedings Act, par. 4(1). Au Qu´ebec,
warrant the conclusions sought; (3) the composi- l’exercice d’un recours collectif est autoris´e si (1)
tion of the group makes joinder impracticable; and les recours des membres du groupe soul`event des
(4) the representative is in a position to adequately questions de droit ou de fait identiques, similaires
represent the interests of the class members: see ou connexes; (2) les faits all´egués paraissent justi-
Quebec Code of Civil Procedure, art. 1003. fier les conclusions recherch´ees; (3) la composition

du groupe rend peu pratique la jonction des parties;
et (4) le repr´esentant est en mesure d’assurer une
représentation ad´equate des int´erêts des membres
du groupe : voir Code de procédure civile,
art. 1003.
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While there are differences between the tests,38 Bien qu’il existe des diff´erences entre les cri-
four conditions emerge as necessary to a class t`eres, il se d´egage quatre conditions n´ecessaires au
action. First, the class must be capable of clear def- recours collectif. Premi`erement, le groupe doit
inition. Class definition is critical because it identi- pouvoir ˆetre clairement d´efini. La définition du
fies the individuals entitled to notice, entitled to groupe est essentielle parce qu’elle pr´ecise qui a
relief (if relief is awarded), and bound by the judg- droit aux avis, qui a droit `a la réparation (si une
ment. It is essential, therefore, that the class be r´eparation est accord´ee), et qui est li´e par le juge-
defined clearly at the outset of the litigation. The ment. Il est donc primordial que le groupe puisse
definition should state objective criteria by which ˆetre clairement d´efini au début du litige. La d´efini-
members of the class can be identified. While the tion devrait ´enoncer des crit`eres objectifs permet-
criteria should bear a rational relationship to the tant d’identifier les membres du groupe. Les cri-
common issues asserted by all class members, the t`eres devraient avoir un rapport rationnel avec les
criteria should not depend on the outcome of the revendications communes `a tous les membres du
litigation. It is not necessary that every class mem- groupe mais ne devraient pas d´ependre de l’issue
ber be named or known. It is necessary, however, du litige. Il n’est pas n´ecessaire que tous les
that any particular person’s claim to membership membres du groupe soient nomm´es ou connus. Il
in the class be determinable by stated, objective est toutefois n´ecessaire que l’appartenance d’une
criteria: see Branch, supra, at paras. 4.190-4.207; personne au groupe puisse ˆetre déterminée sur des
Friedenthal, Kane and Miller, Civil Procedure (2nd critères explicites et objectifs : voir Branch, op.
ed. 1993), at pp. 726-27; Bywater v. Toronto cit., par. 4.190-4.207; Friedenthal, Kane et Miller,
Transit Commission (1998), 27 C.P.C. (4th) 172 Civil Procedure (2e éd. 1993), p. 726-727; Bywater
(Ont. Ct. (Gen. Div.)), at paras. 10-11. c. Toronto Transit Commission (1998), 27 C.P.C.

(4th) 172 (C. Ont. (Div. g´en.)), par. 10-11.

Second, there must be issues of fact or law com-39 Deuxièmement, il faut des questions de fait ou
mon to all class members. Commonality tests have de droit communes `a tous les membres du groupe.
been a source of confusion in the courts. The com- Les crit`eres de communaut´e ont toujours ´eté une
monality question should be approached purpos- source de confusion pour les tribunaux. Il faut
ively. The underlying question is whether allowing aborder le sujet de la communaut´e en fonction de
the suit to proceed as a representative one will l’objet. La question sous-jacente est de savoir si le
avoid duplication of fact-finding or legal analysis. fait d’autoriser le recours collectif permettra d’´evi-
Thus an issue will be “common” only where its ter la r´epétition de l’appréciation des faits ou de
resolution is necessary to the resolution of each l’analyse juridique. Une question ne sera donc
class member’s claim. It is not essential that the « commune » que lorsque sa r´esolution est n´eces-
class members be identically situated vis-à-vis the saire pour le r`eglement des demandes de chaque
opposing party. Nor is it necessary that common membre du groupe. Il n’est pas essentiel que les
issues predominate over non-common issues or membres du groupe soient dans une situation iden-
that the resolution of the common issues would be tique par rapport `a la partie adverse. Il n’est pas
determinative of each class member’s claim. How- n´ecessaire non plus que les questions communes
ever, the class members’ claims must share a sub- pr´edominent sur les questions non communes ni
stantial common ingredient to justify a class que leur r´esolution règle les demandes de chaque
action. Determining whether the common issues membre du groupe. Les demandes des membres du
justify a class action may require the court to groupe doivent toutefois partager un ´elément com-
examine the significance of the common issues in mun important afin de justifier le recours collectif.
relation to individual issues. In doing so, the court Pour d´ecider si des questions communes motivent
should remember that it may not always be possi- un recours collectif, le tribunal peut avoir `a évaluer
ble for a representative party to plead the claims of l’importance des questions communes par rapport
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each class member with the same particularity as aux questions individuelles. Dans ce cas, le tribu-
would be required in an individual suit. nal doit se rappeler qu’il n’est pas toujours possi-

ble pour le repr´esentant de plaider les demandes de
chaque membre du groupe avec un degr´e de sp´eci-
ficit é équivalant `a ce qui est exig´e dans une pour-
suite individuelle.

Third, with regard to the common issues, suc- 40Troisièmement, en ce qui concerne les questions
cess for one class member must mean success for communes, le succ`es d’un membre du groupe
all. All members of the class must benefit from the signifie n´ecessairement le succ`es de tous. Tous les
successful prosecution of the action, although not membres du groupe doivent profiter du succ`es de
necessarily to the same extent. A class action l’action, quoique pas n´ecessairement dans la mˆeme
should not be allowed if class members have con- mesure. Le recours collectif ne doit pas ˆetre auto-
flicting interests. ris´e quand des membres du groupe sont en conflit

d’intérêts.

Fourth, the class representative must adequately 41Quatrièmement, le repr´esentant du groupe doit
represent the class. In assessing whether the pro- ad´equatement repr´esenter le groupe. Quand le tri-
posed representative is adequate, the court may bunal ´evalue si le repr´esentant propos´e est ad´equat,
look to the motivation of the representative, the il peut tenir compte de sa motivation, de la comp´e-
competence of the representative’s counsel, and tence de son avocat et de sa capacit´e d’assumer les
the capacity of the representative to bear any costs frais qu’il peut avoir `a engager personnellement
that may be incurred by the representative in par- (par opposition `a son avocat ou aux membres du
ticular (as opposed to by counsel or by the class groupe en g´enéral). Il n’est pas n´ecessaire que le
members generally). The proposed representative repr´esentant propos´e soit un mod`ele type du
need not be “typical” of the class, nor the “best” groupe, ni qu’il soit le meilleur repr´esentant possi-
possible representative. The court should be satis- ble. Le tribunal devrait toutefois ˆetre convaincu
fied, however, that the proposed representative will que le repr´esentant propos´e défendra avec vigueur
vigorously and capably prosecute the interests of et comp´etence les int´erêts du groupe : voir Branch,
the class: see Branch, supra, at paras. 4.210-4.490; op. cit., par. 4.210-4.490; Friedenthal, Kane et Mil-
Friedenthal, Kane and Miller, supra, at pp. 729-32. ler, op. cit., p. 729-732.

While the four factors outlined must be met for 42Même si les quatre facteurs mentionn´es doivent
a class action to proceed, their satisfaction does not ˆetre présents pour autoriser un recours collectif, le
mean that the court must allow the action to pro- fait qu’ils le soient ne signifie pas que le tribunal
ceed. Other factors may weigh against allowing doit l’autoriser. D’autres facteurs peuvent militer
the action to proceed in representative form. The contre l’autorisation de poursuivre par recours col-
defendant may wish to raise different defences lectif. Le d´efendeur peut souhaiter soulever diff´e-
with respect to different groups of plaintiffs. It may rentes d´efenses relativement `a différents groupes
be necessary to examine each class member in dis- de demandeurs. Il peut s’av´erer nécessaire d’inter-
covery. Class members may raise important issues roger au pr´ealable chaque membre du groupe. Cer-
not shared by all members of the class. Or the pro- tains membres peuvent soulever des questions
posed class may be so small that joinder would be importantes qui ne sont pas partag´ees par tous les
a better solution. Where such countervailing fac- membres du groupe. Ou le groupe propos´e peut
tors exist, the court has discretion to decide ˆetre si petit que la jonction serait une meilleure
whether the class action should be permitted to solution. Lorsqu’il existe de tels facteurs d´efavo-
proceed, notwithstanding that the essential condi- rables, le tribunal a le pouvoir discr´etionnaire de
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tions for the maintenance of a class action have d´ecider si le recours collectif devrait ˆetre autoris´e,
been satisfied. malgr´e le fait que les conditions essentielles `a

l’exercice du recours collectif sont remplies.

The class action codes that have been adopted43 Les règles en mati`ere de recours collectifs qui
by British Columbia and Ontario offer some gui- ont ´eté adopt´ees par la Colombie-Britannique et
dance as to factors that would generally not consti- par l’Ontario peuvent aider `a déterminer les fac-
tute arguments against allowing an action to pro- teurs qui en g´enéral ne constitueraient pas des
ceed as a representative one. Both state that arguments d´efavorables `a l’autorisation d’un
certification should not be denied on the grounds recours collectif. Les deux r´egimes pr´evoient que
that: (1) the relief claimed includes a demand for l’autorisation ne devrait pas ˆetre refus´ee parce que,
money damages that would require individual selon le cas, (1) la r´eparation demand´ee comporte
assessment after determination of the common une demande de dommages-int´erêts qui exigerait
issues; (2) the relief claimed relates to separate une ´evaluation individuelle apr`es le règlement des
contracts involving different members of the class; questions communes; (2) la r´eparation demand´ee
(3) different class members seek different reme- porte sur des contrats distincts concernant diff´e-
dies; (4) the number of class members or the iden- rents membres du groupe; (3) diff´erents membres
tity of every class member is unknown; or (5) the du groupe cherchent `a obtenir des r´eparations dif-
class includes subgroups that have claims or f´erentes; (4) le nombre de membres du groupe ou
defences that raise common issues not shared by l’identit´e de chacun d’eux ne sont pas connus; (5)
all members of the class: see Ontario Class Pro- le groupe comprend des sous-groupes qui ont des
ceedings Act, 1992, s. 6; British Columbia Class demandes ou des d´efenses qui soul`event des ques-
Proceedings Act, s. 7; see also Alberta Law tions communes que ne partagent pas tous les
Reform Institute, supra, at pp. 75-76. Common membres du groupe : voir pour l’Ontario, Loi de
sense suggests that these factors should no more1992 sur les recours collectifs, art. 6; pour la
bar a class action suit in Alberta than in Ontario or Colombie-Britannique, Class Proceedings Act,
British Columbia. art. 7; voir ´egalement Alberta Law Reform Insti-

tute, op. cit., p. 75-76. Le bon sens recommande
que ces facteurs ne fassent pas plus obstacle `a un
recours collectif en Alberta qu’en Ontario ou en
Colombie-Britannique.

Where the conditions for a class action are met,44 Quand les conditions n´ecessaires `a un recours
the court should exercise its discretion to disallow collectif sont remplies, le tribunal devrait exercer
it for negative reasons in a liberal and flexible son pouvoir discr´etionnaire de l’interdire pour des
manner, like the courts of equity of old. The court raisons d´efavorables de mani`ere libérale et souple,
should take into account the benefits the class comme les anciens tribunaux d’equity. Le tribunal
action offers in the circumstances of the case as devrait prendre en consid´eration les avantages que
well as any unfairness that class proceedings may le recours collectif offre dans les circonstances de
cause. In the end, the court must strike a balance l’affaire ainsi que des injustices qu’il peut provo-
between efficiency and fairness. quer. En fin de compte, le tribunal doit concilier

efficacité et équité.

The need to strike a balance between efficiency45 La nécessit´e de concilier efficacit´e et équité
and fairness belies the suggestion that a class d´ementit l’idée exprim´ee par le juge en chambre
action should be struck only where the deficiency qu’un recours collectif ne devrait ˆetre radié que
is “plain and obvious”, as the Chambers judge lorsque le vice est « ´evident et manifeste ». Con-
held. Unlike Rule 129, which is directed at the trairement `a la règle 129, qui pose la question de
question of whether the claim should be prose- savoir s’il y a lieu de poursuivre l’action, la r`egle
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cuted at all, Rule 42 is directed at the question of 42 pose la question de savoir comment la poursui-
how the claim should be prosecuted. The “plain vre. Le crit`ere du caract`ere «évident et manifeste »
and obvious” standard is appropriate where the est correct quand la radiation entraˆıne la fin perma-
result of striking is to forever end the action. It rec- nente de l’action. Il exprime l’id´ee qu’un deman-
ognizes that a plaintiff “should not be ‘driven from deur [TRADUCTION] « ne devrait pas ˆetre ‘privé
the judgment seat’ at this very early stage unless it d’un jugement’ `a cette toute premi`ere étape `a
is quite plain that his alleged cause of action has no moins qu’il ne soit tr`es clair que la cause d’action
chance of success”: Drummond-Jackson v. British qu’il invoque n’a aucune chance de succ`es » :
Medical Association, [1970] 1 All E.R. 1094 Drummond-Jackson c. British Medical Associa-
(C.A.), at p. 1102 (quoted in Hunt, supra, at tion, [1970] 1 All E.R. 1094 (C.A.), p. 1102 (cit´e
pp. 974-75). Denial of class status under Rule 42, dans Hunt, précité, p. 975). Le refus d’un recours
by contrast, does not defeat the claim. It merely collectif en vertu de la r`egle 42, `a l’opposé, ne met
places the plaintiffs in the position of any litigant pas fin `a la demande. Il place seulement les
who comes before the court in his or her individual demandeurs dans la situation de toute autre partie
capacity. Moreover, nothing in Alberta’s rules sug- qui se pr´esente devant le tribunal `a titre individuel.
gests that class actions should be disallowed only En outre, rien dans les r`egles de l’Alberta n’in-
where it is plain and obvious that the action should dique que les recours collectifs ne devraient ˆetre
not proceed as a representative one. Rule 42 and refus´es que lorsqu’il est ´evident et manifeste que
the analogous rules in other provinces merely state l’action ne devrait pas ˆetre intent´ee comme un
that a representative may maintain a class action if recours collectif. La r`egle 42 et les r`egles
certain conditions are met. analogues dans d’autres provinces ne font

qu’énoncer qu’un repr´esentant peut exercer un
recours collectif si certaines conditions sont rem-
plies.

The need to strike a balance between efficiency 46La nécessit´e de concilier efficacit´e et équité
and fairness also belies the suggestion that class d´ementit aussi l’id´ee que les recours collectifs
actions should be approached restrictively. The devraient ˆetre abord´es de fa¸con restrictive. Les
defendants argue that General Motors of Canada défendeurs soutiennent que l’arrˆet General Motors
Ltd. v. Naken, [1983] 1 S.C.R. 72, precludes a gen-of Canada Ltd. c. Naken, [1983] 1 R.C.S. 72,
erous approach to class actions. I respectfully disa- empˆeche d’aborder de mani`ere libérale les recours
gree. First, when Naken was decided, the modern collectifs. Avec ´egards, je ne suis pas d’accord.
class action was very much an untested procedure Premi`erement, `a l’époque de l’arrˆet Naken, le
in Canada. In the intervening years, the importance recours collectif moderne n’´etait pas une proc´edure
of the class action as a procedural tool in modern bien ´etablie au Canada. Depuis lors, l’importance
litigation has become manifest. Indeed, the reform du recours collectif comme instrument de proc´e-
that has been effected since Naken has been moti- dure dans les litiges modernes est devenue ´evi-
vated in large part by the recognition of the bene- dente. En fait, la r´eforme mise en œuvre depuis
fits that class actions can offer the parties, the courtNaken est attribuable pour une large part `a la
system, and society: see, e.g., Ontario Law Reform reconnaissance des avantages que les recours col-
Commission, supra, at pp. 3-4. lectifs offrent aux parties, `a l’organisation judi-

ciaire et à la société : voir, par ex., Commission de
réforme du droit de l’Ontario, op. cit., p. 3-4.

Second, Naken on its facts invited caution. The 47Deuxièmement, les faits de l’arrˆet Naken invi-
action was brought on behalf of all persons who tent `a la prudence. L’action ´etait intentée pour le
purchased new 1971 or 1972 Firenza motor vehi- compte de toutes les personnes qui avaient achet´e
cles in Ontario. The complaint was that General une voiture neuve de marque Firenza, mod`ele 1971
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Motors had misrepresented the quality of the vehi- ou 1972, en Ontario. La plainte disait que General
cles and that the vehicles “were not reasonably fit Motors avait pr´esenté de mani`ere inexacte la qua-
for use” (p. 76). The statement of claim alleged lit´e des voitures et que les voitures [TRADUCTION]
breach of warranty and breach of representation, « n’´etaient pas raisonnablement propres `a être uti-
and sought $1,000 in damages for each of approxi- lis´e[es] » (p. 76). La d´eclaration all´eguait l’inob-
mately 4,600 plaintiffs. Estey J., writing for a servation de la garantie et de la repr´esentation, et
unanimous Court, disallowed the class action. sollicitait 1 000 $ en dommages-int´erêts pour cha-
While each plaintiff raised the same claims against cun des quelque 4 600 demandeurs. Le juge Estey,
the defendant, the resolution of those claims would auteur des motifs unanimes de la Cour, a rejet´e le
have required particularized evidence and fact- recours collectif. Mˆeme si tous les d´efendeurs
finding at both the liability and damages stages of avaient les mˆemes demandes contre le d´efendeur,
the litigation. Far from avoiding needless duplica- le r`eglement de ces demandes aurait exig´e la pré-
tion, a class action would have unnecessarily com- sentation d’une preuve et une appr´eciation des faits
plicated the resolution of what amounted to 4,600 individualis´ees pour ´etablir tant la responsabilit´e
individual claims. que les dommages-int´erêts. Loin d’éviter une

duplication inutile, un recours collectif aurait inuti-
lement compliqu´e le règlement de ce qui s’´elevait
à 4 600 demandes individuelles.

To summarize, class actions should be allowed48 En résumé, les recours collectifs devraient ˆetre
to proceed under Alberta’s Rule 42 where the fol- autoris´es aux termes de la r`egle 42 de l’Alberta
lowing conditions are met: (1) the class is capable lorsque les conditions suivantes sont remplies : (1)
of clear definition; (2) there are issues of fact or le groupe peut ˆetre défini clairement; (2) des ques-
law common to all class members; (3) success for tions de droit ou de fait sont communes `a tous les
one class member means success for all; and (4) membres du groupe; (3) le succ`es d’un membre du
the proposed representative adequately represents groupe signifie le succ`es de tous; et (4) le repr´e-
the interests of the class. If these conditions are sentant propos´e représente ad´equatement les int´e-
met the court must also be satisfied, in the exercise rˆets du groupe. Si ces conditions sont remplies, le
of its discretion, that there are no countervailing tribunal doit ´egalement ˆetre convaincu, dans
considerations that outweigh the benefits of l’exercice de son pouvoir discr´etionnaire, qu’il
allowing the class action to proceed. n’existe pas de consid´erations d´efavorables qui

l’emportent sur les avantages que comporte l’auto-
risation d’un recours collectif.

Other procedural issues may arise. One is49 D’autres questions de proc´edure peuvent se
notice. A judgment is binding on a class member poser. L’une d’elles concerne l’avis. Un jugement
only if the class member is notified of the suit and ne lie un membre du groupe que s’il a ´eté avisé de
is given an opportunity to exclude himself or her- la poursuite et a eu la possibilit´e de s’exclure de la
self from the proceeding. This case does not raise proc´edure. En l’esp`ece, la question de savoir ce qui
the issue of what constitutes sufficient notice. constitue un avis suffisant ne se pose pas. La pru-
However, prudence suggests that all potential class dence recommande cependant que tous les partici-
members be informed of the existence of the suit, pants possibles soient inform´es de l’existence de la
of the common issues that the suit seeks to resolve, poursuite, des questions communes que la pour-
and of the right of each class member to opt out, suite cherche `a résoudre ainsi que du droit de
and that this be done before any decision is made chaque membre du groupe de se retirer, et ce avant
that purports to prejudice or otherwise affect the que ne soit rendue une d´ecision pouvant avoir une
interests of class members. incidence, d´efavorable ou non, sur les int´erêts des

membres du groupe.
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Another procedural issue that may arise is how 50Une autre question de proc´edure pouvant se
to deal with non-common issues. The court retains poser est la mani`ere d’envisager les questions
discretion to determine how the individual issues autres que les questions communes. Le tribunal
should be addressed, once common issues have conserve le pouvoir discr´etionnaire de d´eterminer
been resolved: see Branch, supra, at para. 18.10. comment les questions individuelles devraient ˆetre
Generally, individual issues will be resolved in abord´ees, une fois que les questions communes ont
individual proceedings. However, as under the leg- ´eté résolues : voir Branch, op. cit., par. 18.10. Les
islation of British Columbia, Ontario, and Quebec, questions individuelles seront g´enéralement tran-
a court may specify special procedures that it con- ch´ees dans des instances individuelles. Toutefois,
siders necessary or useful: see Ontario Class Pro- comme sous le r´egime des lois de la Colombie-Bri-
ceedings Act, 1992, s. 25; British Columbia Class tannique, de l’Ontario et du Qu´ebec, un tribunal
Proceedings Act, s. 27; Quebec Code of Civil Pro- peut préciser une proc´edure sp´eciale s’il le juge
cedure, art. 1039. n´ecessaire ou utile : voir en Ontario, Loi de 1992

sur les recours collectifs, art. 25; en Colombie-Bri-
tannique, Class Proceedings Act, art. 27; au Qu´e-
bec, Code de procédure civile, art. 1039.

The diversity of class actions makes it difficult 51La variété des recours collectifs fait qu’il est dif-
to anticipate all of the procedural complexities that ficile de pr´evoir toutes les complications proc´edu-
may arise. In the absence of comprehensive class- rales qui peuvent surgir. Sans l´egislation compl`ete
action legislation, courts must address procedural en mati`ere de recours collectif, les tribunaux doi-
complexities on a case-by-case basis. Courts vent r´egler les complications proc´edurales cas par
should approach these issues as they do the ques- cas. Ils doivent aborder ces probl`emes de la mˆeme
tion of whether a class action should be allowed: in fa¸con qu’ils décident si un recours collectif doit
a flexible and liberal manner, seeking a balance ˆetre autoris´e : de mani`ere souple et lib´erale, en
between efficiency and fairness. cherchant `a concilier efficacit´e et équité.

C. Whether the Investors Have Satisfied Rule 42 C. Les investisseurs ont-ils satisfait à la règle 42?

The four conditions to the maintenance of a 52Les quatre conditions n´ecessaires `a l’exercice
class action are satisfied here. First, the class is d’un recours collectif sont remplies en l’esp`ece.
clearly defined. The respondents Lin and Wu Premi`erement, le groupe est clairement d´efini. Les
represent themselves and “[229 other] immigrant intim´es Lin et Wu se repr´esentent eux-mˆemes et
investors. . . who each invested at least the sum of 229 autres [TRADUCTION] « immigrants-investis-
$150,000.00 into a fund totalling $34,065,000.00, seurs [. . .] qui ont chacun investi 150 000 $ au
the said sum to be managed, administered and moins dans un fonds s’´elevant au total `a
secured by . . . Western Canadian Shopping Cen- 34 065 000 $, cette somme devant ˆetre gérée,
tres Inc.”. Who falls within the class can be ascer- administr´ee et garantie par [. . .] Western Canadian
tained on the basis of documentary evidence that Shopping Centres Inc. ». Il est possible de d´etermi-
the parties have put before the court. Second, com- ner qui fait partie du groupe grˆace à la preuve
mon issues of fact and law unite all members of documentaire que les parties ont d´eposée devant la
the class. The essence of the investors’ complaint cour. Deuxi`emement, des questions communes de
is that the defendants owed them fiduciary duties fait et de droit unissent tous les membres du
which they breached. While the investors’ groupe. La plainte des investisseurs repose essen-
Amended Statement of Claim alludes to claims in tiellement sur l’all´egation que les d´efendeurs ont
negligence and misrepresentation, counsel for the manqu´e aux obligations fiduciaires qu’ils avaient
investors undertook in argument before this Court envers eux. Mˆeme si la d´eclaration modifi´ee des
to abandon all but the fiduciary duty claims. Third, investisseurs fait ´etat de r´eclamations fond´ees sur
at this stage of the proceedings, it appears that la n´egligence et sur la fausse d´eclaration, l’avocat
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resolving one class member’s breach of fiduciary des investisseurs s’est engag´e au cours des d´ebats
claim would effectively resolve the claims of every devant notre Cour `a abandonner toutes les r´ecla-
class member. As a result of security-pooling mations ne visant pas l’obligation fiduciaire. Troi-
agreements effected by WCSC, each investor now si`emement, `a la présente ´etape de la proc´edure, il
has an interest, proportional to his or her invest- semble que le r`eglement de la revendication d’un
ment, in the same underlying security. Finally, the seul membre concernant le manquement `a l’obliga-
representative plaintiffs are appropriate. tion fiduciaire r´eglerait de fait les revendications

de tous les membres du groupe. En raison d’en-
tentes de regroupement des garanties prises par
WCSC, chaque investisseur a maintenant un int´e-
rêt, proportionnel `a son investissement, dans la
même garantie sous-jacente. Enfin, les demandeurs
sont des repr´esentants appropri´es.

The defendants argue that the proposed suit is53 Les défendeurs soutiennent que l’action propo-
not amenable to prosecution as a class action s´ee ne peut pas faire l’objet d’un recours collectif
because: (1) there are in fact multiple classes of parce que : (1) il existe en fait de nombreux
plaintiffs; (2) the defendants will raise multiple groupes de demandeurs; (2) les d´efendeurs soul`e-
defences to different causes of action advanced veront plusieurs d´efenses contre diff´erentes causes
against different defendants; and (3) in order to d’action intent´ees par diff´erents d´efendeurs; et (3)
prevail, the investors must show actual reliance on afin de l’emporter, les investisseurs doivent faire la
the part of each class member. I find these argu- preuve d’un v´eritable lien de confiance de la part
ments unpersuasive. de chaque membre du groupe. Je suis d’avis que

ces arguments ne sont pas convaincants.

The defendants’ contention that there are multi-54 L’argument des d´efendeurs selon lequel il existe
ple classes of plaintiffs is unconvincing. No doubt, de nombreux groupes de demandeurs n’est pas
differences exist. Different investors invested at convaincant. Sans aucun doute, il y a des diff´e-
different times, in different jurisdictions, on the rences. Des investisseurs diff´erents ont investi `a
basis of different offering memoranda, through dif- diff´erentes ´epoques, dans des ressorts diff´erents, en
ferent agents, in different series of debentures, and se fondant sur des notices d’offre diff´erentes, par le
learned about the underlying events through differ- biais de repr´esentants diff´erents, dans diff´erentes
ent disclosure documents. Some investors may s´eries de d´ebentures, et ont entendu parler des ´evé-
possess rescissionary rights that others do not. The nements sous-jacents par diff´erents documents
fact remains, however, that the investors raise d’information. Certains investisseurs peuvent dis-
essentially the same claims requiring resolution of poser de droits de r´esiliation que d’autres n’ont
the same facts. While it may eventually emerge pas. Il demeure toutefois que les investisseurs sou-
that different subgroups of investors have different l`event essentiellement les mˆemes revendications
rights against the defendants, this possibility does qui exigent la r´esolution des mˆemes faits. Il est
not necessarily defeat the investors’ right to pro- possible qu’en fin de compte ´emergent diff´erents
ceed as a class. If material differences emerge, the sous-groupes d’investisseurs qui auront des droits
court can deal with them when the time comes. diff´erents contre les d´efendeurs, cependant cette

possibilité ne retire pas le droit des investisseurs de
poursuivre collectivement. Si des diff´erences
importantes surviennent, le tribunal r´eglera la
question le moment venu.

The defendants’ contention that the investors55 L’argument des d´efendeurs selon lequel les
should not be permitted to sue as a class because investisseurs ne devraient pas ˆetre autoris´es à
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each must show actual reliance to establish breach intenter un recours collectif parce que chacun
of fiduciary duty also fails to convince. In recent d’eux doit d´emontrer un vrai lien de confiance
decades fiduciary obligations have been applied in pour ´etablir un manquement `a l’obligation fidu-
new contexts, and the full scope of their applica- ciaire n’est pas convaincant non plus. Dans les der-
tion remains to be precisely defined. The fiduciary ni`eres d´ecennies, les obligations fiduciaires ont ´eté
duty issues raised here are common to all the utilis´ees dans de nouveaux contextes, et toute la
investors. A class action should not be foreclosed port´ee de leur utilisation reste `a définir plus préci-
on the ground that there is uncertainty as to the res- s´ement. Les questions relatives aux obligations
olution of issues common to all class members. If fiduciaires en l’esp`ece sont communes `a tous les
it is determined that the investors must show indi- investisseurs. On ne devrait pas interdire un
vidual reliance, the court may then consider recours collectif en raison de l’incertitude relative
whether the class action should continue. `a la résolution de questions communes `a tous les

membres du groupe. Si on juge que les investis-
seurs doivent faire la preuve d’un lien de confiance
individuel, le tribunal peut alors d´ecider si le
recours collectif doit ou non se poursuivre.

The same applies to the contention that different 56Cela s’applique aussi `a l’argument selon lequel
defences will be raised with respect to different des d´efenses diff´erentes seront invoqu´ees envers
class members. Simply asserting this possibility diff´erents membres du groupe. Cette simple possi-
does not negate a class action. If and when differ- bilit´e n’interdit pas le recours collectif. Si diff´e-
ent defences are asserted, the court may solve the rentes d´efenses sont invoqu´ees, le tribunal peut
problem or withdraw leave to proceed as a class. alors r´esoudre le probl`eme ou retirer l’autorisation

du recours collectif.

I conclude that the basic conditions for a class 57Je conclus que les conditions essentielles `a
action are met and that efficiency and fairness l’exercice d’un recours collectif sont remplies et
favour permitting it to proceed. que l’efficacit´e et l’équité militent en faveur de son

autorisation.

D. Cross-Appeal D. Pourvoi incident

The investors take issue on cross-appeal with 58Les investisseurs contestent dans le pourvoi
the Court of Appeal’s allowance of individualized incident l’autorisation par la Cour d’appel de l’in-
discovery from each class member. The Court of terrogatoire pr´ealable individuel de chaque mem-
Appeal held that the defendants are entitled, under bre du groupe. La Cour d’appel a jug´e que les
Rules 187 and 201, to examination and discovery d´efendeurs ont droit, en vertu des r`egles 187 et
of each member of the class. The investors argue 201, `a l’interrogatoire et `a l’examen de chaque
that the question of whether discovery should be membre du groupe. Les investisseurs soutiennent
allowed from each class member is a question best que la question de savoir si l’interrogatoire pr´eala-
left to a case management judge appointed pursu- ble de chaque membre du groupe doit ˆetre autoris´e
ant to the Alberta Rules of Court Binder, Practice est une question qui rel`eve du juge responsable de
Note No. 7. la gestion de l’instance nomm´e selon l’avis de pra-

tique 7 des r`egles de proc´edure de l’Alberta.

I agree that allowing individualized discovery at 59Je conviens qu’il serait pr´ematuré d’accorder
this stage of the proceedings would be premature. l’interrogatoire pr´ealable individuel `a cette ´etape-
One of the benefits of a class action is that discov- ci. L’un des avantages du recours collectif est que
ery of the class representatives will usually suffice l’interrogatoire pr´ealable des repr´esentants d’un
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and make unnecessary discovery of each individ- groupe sera habituellement suffisant et rendra
ual class member. Cases where individual discov- superflu l’interrogatoire de chaque membre du
ery is required of all class members are the excep- groupe. Les affaires exigeant l’interrogatoire pr´ea-
tion rather than the rule. Indeed, the necessity of lable individuel des membres d’un groupe sont
individual discovery may be a factor weighing l’exception plutˆot que la r`egle. En fait, le besoin de
against allowing the action to proceed in represen- proc´eder à des interrogatoires pr´ealables indivi-
tative form. duels peut ˆetre un facteur d´efavorable `a l’autorisa-

tion du recours collectif.

I would allow the defendants to examine the60 Je suis d’avis d’autoriser les d´efendeurs `a inter-
representative plaintiffs as of right. Thereafter, roger les repr´esentants des demandeurs comme ils
examination of other class members should be en ont le droit. Par la suite, l’interrogatoire des
available only by order of the court, upon the autres membres du groupe ne devrait ˆetre autoris´e
defendants showing reasonable necessity. que par ordonnance de la cour, si les d´efendeurs

prouvent que cela est raisonnablement n´ecessaire.

VI. Conclusion VI. Conclusion

For the foregoing reasons, I would dismiss the61 Pour ces motifs, je suis d’avis de rejeter le pour-
appeal and allow the investors to proceed as a voi, d’autoriser les investisseurs `a intenter un
class. I would allow the cross-appeal. recours collectif et d’accueillir le pourvoi incident.

Costs of the appeal and cross-appeal are to the62 Les dépens du pourvoi et du pourvoi incident
respondents. vont aux intim´es.

Appeal dismissed and cross-appeal allowed with Pourvoi rejeté et pourvoi incident accueilli avec
costs. dépens.

Solicitors for the appellant/respondent on cross- Procureurs pour l’appelante/intimée au pourvoi
appeal The Royal Trust Company: Burnet, Duck- incident La Compagnie Trust Royal : Burnet,
worth & Palmer, Calgary. Duckworth & Palmer, Calgary.

Solicitors for the appellants/respondents on Procureurs pour les appelants/intimés au pour-
cross-appeal James G. Engdahl, William R. voi incident James G. Engdahl, William R. Mac-
MacNeill, Jon R. MacNeill, Gary L. Billingsley, R. Neill, Jon R. MacNeill, Gary L. Billingsley, R.
Byron Henderson: McLennan Ross, Edmonton. Byron Henderson : McLennan Ross, Edmonton.

Solicitors for the appellant/respondent on cross- Procureurs pour l’appelant/intimé au pourvoi
appeal C. Michael Ryer: Peacock Linder & Halt, incident C. Michael Ryer : Peacock Linder & Halt,
Calgary. Calgary.

Solicitors for the appellant/respondent on cross- Procureurs pour l’appelant/intimé au pourvoi
appeal Peter K. Gummer: Brownlee Fryett, incident Peter K. Gummer : Brownlee Fryett,
Edmonton. Edmonton.

Solicitors for the appellants/respondents on Procureurs pour les appelants/intimés au pour-
cross-appeal Ernst & Young and Alan Lundell: voi incident Ernst & Young et Alan Lundell :
Parlee McLaws, Edmonton. Parlee McLaws, Edmonton.
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cross-appeal Bennett Jones Verchere and Garnet voi incident Bennett Jones Verchere et Garnet
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White, Edmonton. White, Edmonton. 
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Part 5 
General 

 40 Limitation periods 

 41 Rules of Court 

 42 Application of Act 

 43 Coming into force 

HER MAJESTY, by and with the advice and consent of the 

Legislative Assembly of Alberta, enacts as follows: 

Definitions 

1   In this Act, 

 (a) “certification order” means an order certifying a proceeding 

as a class proceeding; 

 (b) “certified”, in respect of a proceeding, means certified as a 

class proceeding; 

 (b.1) “class” means 2 or more persons with common issues 

related to a cause of action or a potential cause of action; 

 (c) “class member” means a person who is a member of a class 

on whose behalf a proceeding that is certified as a class 

proceeding is commenced or otherwise conducted; 

 (d) “class proceeding” means a proceeding certified as a class 

proceeding under Part 1; 

 (e) “common issue” means 

 (i) common but not necessarily identical issues of fact, or 

 (ii) common but not necessarily identical issues of law that 

arise from common but not necessarily identical facts; 

 (f) “Court” means the Court of Queen’s Bench, but in the case 

of applications, appeals and other proceedings in the Court 

of Appeal, means the Court of Appeal; 

 (g) “decertification order” means an order under which a class 

proceeding is decertified from being a class proceeding; 

 (h) “defendant” includes a respondent; 

 (h.1) “discovery” means the process of requesting and obtaining 

disclosure of records and information from a person under 

Part 5 of the Alberta Rules of Court; 
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 (h.2) “multi-jurisdictional class proceeding” means, except where 

the context requires otherwise, a proceeding certified as a 

multi-jurisdictional class proceeding under Part 1; 

 (i) “plaintiff” includes a petitioner and an applicant; 

 (j) “prospective class member” means, in respect of a 

proceeding that has not yet been certified as a class 

proceeding, a person who will be a class member if the 

proceeding is certified; 

 (k) “prospective subclass member” means, in respect of a 

proceeding for which a representative plaintiff for a subclass 

has not yet been appointed, a person who will be a subclass 

member if a representative plaintiff is appointed for the 

subclass; 

 (l) “representative plaintiff” means 

 (i) a person who is appointed under this Act as the 

representative plaintiff for a class or subclass in respect 

of a class proceeding, or 

 (ii) in respect of a multi-jurisdictional class proceeding or a 

proposed multi-jurisdictional class proceeding 

commenced in a jurisdiction other than Alberta, a person 

who is appointed under an Act of that jurisdiction as the 

representative plaintiff for a class or subclass in respect 

of that proceeding; 

 (m) “Rules of Court” means the Alberta Rules of Court and 

includes the Appeal Rules, the Court of Queen’s Bench 

Practice Notes and the Court of Appeal Practice Notes; 

 (n) “settlement class” means those persons who, in respect of a 

proceeding, constitute a settlement class under section 4; 

 (o) “subclass members” means persons who are class members 

but who also make up a subclass of the class members and 

who, in respect of that subclass, have a claim that raises 

common issues that are not shared by all the class members 

and for whom a representative plaintiff has been appointed. 
2003 cC-16.5 s1;2009 c53 s37;2010 c15 s2 

Part 1 
Certification 

Plaintiff’s class proceeding 

2(1)  One member of a class of persons may commence a 

proceeding in the Court on behalf of the members of that class. 
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(2)  A person who commences a proceeding under subsection (1) 

must 

 (a) make an application to the Court for an order certifying the 

proceeding as a class proceeding and, subject to subsection 

(4), appointing that person, or another person who on 

certification will be a member of the class, as the 

representative plaintiff, and 

 (b) give notice of the application for certification to 

 (i) the representative plaintiff in any multi-jurisdictional 

class proceeding, and  

 (ii) the representative plaintiff in any proposed 

multi-jurisdictional class proceeding 

  commenced elsewhere in Canada that involves the same or 

similar subject-matter. 

(3)  An application under subsection (2) must be made 

 (a) within 90 days after 

 (i) the day on which the statement of defence was served, or 

 (ii) the day on which the time prescribed by the Rules of 

Court for service of the statement of defence expires 

without its being served, 

whichever is the later, or 

 (b) with the permission of the Court, within any other time 

prescribed by the Court. 

(4)  Notwithstanding subsection (2), the Court may certify a person 

who is not a member of the class as the representative plaintiff for 

the class proceeding but may do so only if, in the opinion of the 

Court, to do so will avoid a substantial injustice to the class. 

(5)  A person who may be both a member of a class and a member 

of a subclass is eligible to be appointed as a representative plaintiff 

for the class proceeding unless, in the opinion of the Court, it 

would be inappropriate in the circumstances. 

(6)  The Court may, where it considers it appropriate, appoint as a 

representative plaintiff a non-profit organization that is 

incorporated. 
2003 cC-16.5 s2;2010 c15 s3;2014 c13 s19 
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Right to appear 

2.1   A person who receives notice of an application for 

certification under section 2(2)(b) may make submissions at the 

application for certification.  
2010 c15 s4 

Defendant’s class proceeding 

3(1)  A defendant to a proceeding may, at any stage of the 

proceeding, make an application to the Court for an order certifying 

the proceeding as a class proceeding and appointing a person who 

on certification will be a member of the class as the representative 

plaintiff, whether or not more than one proceeding has been 

commenced against the defendant. 

(2)  Notwithstanding subsection (1), the Court may certify a person 

who is not a member of the class as the representative plaintiff for 

the class proceeding but may do so only if, in the opinion of the 

Court, to do so will avoid a substantial injustice to the class. 

(3)  Section 2(5) and (6) apply to the appointment of a 

representative plaintiff under this section. 
 

Certification re settlement of proceeding 

4   Where a plaintiff has reached a settlement with a defendant in 

respect of a proceeding prior to the proceeding’s being certified but 

certification of the proceeding as a class proceeding is being sought 

as a condition of the settlement for the purposes of imposing the 

settlement on persons who will be class members in respect of the 

proceeding if the proceeding is certified as a class proceeding, 

those persons, on the application for certification being 

commenced, constitute a settlement class with respect to the 

proceeding for which certification is being sought. 
 

Class certification 

5(1)  In order for a proceeding to be certified as a class proceeding 

on an application made under section 2 or 3, the Court must be 

satisfied as to each of the following: 

 (a) the pleadings disclose a cause of action; 

 (b) there is an identifiable class of 2 or more persons; 

 (c) the claims of the prospective class members raise a common 

issue, whether or not the common issue predominates over 

issues affecting only individual prospective class members; 
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 (d) a class proceeding would be the preferable procedure for the 

fair and efficient resolution of the common issues; 

 (e) there is a person eligible to be appointed as a representative 

plaintiff who, in the opinion of the Court, 

 (i) will fairly and adequately represent the interests of the 

class, 

 (ii) has produced a plan for the proceeding that sets out a 

workable method of advancing the proceeding on behalf 

of the class and of notifying class members of the 

proceeding, and 

 (iii) does not have, in respect of the common issues, an 

interest that is in conflict with the interests of other 

prospective class members. 

(2)  In determining whether a class proceeding would be the 

preferable procedure for the fair and efficient resolution of the 

common issues, the Court may consider any matter that the Court 

considers relevant to making that determination, but in making that 

determination the Court must consider at least the following: 

 (a) whether questions of fact or law common to the prospective 

class members predominate over any questions affecting 

only individual prospective class members; 

 (b) whether a significant number of the prospective class 

members have a valid interest in individually controlling the 

prosecution of separate actions; 

 (c) whether the class proceeding would involve claims that are 

or have been the subject of any other proceedings; 

 (d) whether other means of resolving the claims are less 

practical or less efficient; 

 (e) whether the administration of the class proceeding would 

create greater difficulties than those likely to be experienced 

if relief were sought by other means. 

(3)  Where the Court is satisfied as to each of the matters referred 

to in subsection (1)(a) to (e), the Court is to certify the proceeding 

as a class proceeding. 

(4)  The Court may not certify a proceeding as a class proceeding 

unless the Court is satisfied as to each of the matters referred to in 

subsection (1)(a) to (e). 

rmehar
Line

rmehar
Line



  2003 

Section 5  Chapter C-16.5 

 

 

CLASS PROCEEDINGS ACT 

 

8

(5)  Notwithstanding subsection (3), where an application is made 

to certify a proceeding as a class proceeding for the purposes of 

binding members of a settlement class, the Court may not certify 

the proceeding unless the Court has approved the settlement. 

(6)  If a multi-jurisdictional class proceeding or a proposed 

multi-jurisdictional class proceeding has been commenced 

elsewhere in Canada that involves subject-matter that is the same 

as or similar to that of a proceeding being considered for 

certification under this section, the Court must determine whether it 

would be preferable for some or all of the claims or common issues 

raised by the prospective class members to be resolved in the 

proceeding commenced elsewhere. 

(7)  When making a determination under subsection (6), the Court 

must be guided by the following objectives: 

 (a) ensuring that the interests of all parties in each of the 

relevant jurisdictions are given due consideration; 

 (b) ensuring that the ends of justice are served; 

 (c) where possible, avoiding irreconcilable judgments;  

 (d) promoting judicial economy. 

(8)  When making a determination under subsection (6), the Court 

may consider any matter that the Court considers relevant but must 

consider at least the following: 

 (a) the alleged basis of liability, including the applicable laws; 

 (b) the stage each of the proceedings has reached; 

 (c) the plan for the proposed multi-jurisdictional class 

proceeding, including the viability of the plan and the 

capacity and resources for advancing the proceeding on 

behalf of the prospective class members; 

 (d) the location of the class members and representative 

plaintiffs in the various proceedings, including the ability of 

the representative plaintiffs to participate in the proceedings 

and to represent the interests of the class members; 

 (e) the location of evidence and witnesses; 

 (f) the advantages and disadvantages of litigation being 

conducted in more than one jurisdiction.   
2003 cC-16.5 s5;2010 c15 s5 
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Certification application 

6(1)  The Court may adjourn an application for certification to 

permit the parties to amend their materials or pleadings or to permit 

further evidence. 

(2)  An order certifying a proceeding as a class proceeding is not a 

determination of the merits of the proceeding. 
 

Subclass certification 

7(1)  Notwithstanding section 5, if a class includes a subclass 

whose members have claims that raise common issues not shared 

by all the class members so that, in the opinion of the Court, the 

protection of the interests of the prospective subclass members 

requires that they be represented separately, the Court may, in 

addition to appointing the representative plaintiff for the class, 

appoint from among the prospective subclass members a 

representative plaintiff for the subclass who, in the opinion of the 

Court, 

 (a) will fairly and adequately represent the interests of the 

subclass, 

 (b) has produced a plan for the proceeding that sets out a 

workable method of advancing the proceeding on behalf of 

the subclass and of notifying subclass members of the 

proceeding, and 

 (c) does not have, in respect of the common issues for the 

subclass, an interest that is in conflict with the interests of 

other prospective subclass members. 

(2)  Where the Court is satisfied that more than one subclass meets 

the criteria under subsection (1) for a representative plaintiff to be 

appointed, the Court may appoint a representative plaintiff for each 

subclass. 

(3)  Repealed 2010 c15 s6. 

(4)  Notwithstanding subsection (1), the Court may certify a person 

who is not a member of the subclass as the representative plaintiff 

for the subclass in the class proceeding but may do so only if, in the 

opinion of the Court, to do so will avoid a substantial injustice to 

the subclass. 

(5)  Section 2(5) and (6) apply to the appointment of a 

representative plaintiff for a subclass under this section. 
2003 cC-16.5 s7;2010 c15 s6 
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Certain matters not bar to certification 

8   In determining whether a proceeding is to be certified as a class 

proceeding, the Court is not to refuse certification by reason only 

of one or more of the following: 

 (a) the relief claimed includes a claim for damages that would 

require individual assessment after determination of the 

common issues; 

 (b) the relief claimed relates to separate contracts involving 

different prospective class members; 

 (c) different remedies are sought for different prospective class 

members; 

 (d) the number of prospective class members or the identity of 

each prospective class member has not been ascertained or 

may not be ascertainable; 

 (e) the class includes a subclass where the prospective subclass 

members have claims that raise common issues not shared 

by all the prospective class members. 
 

Certification order 

9(1)  Where the Court makes a certification order, the Court may 

include any provisions that it considers appropriate, but in its order 

the Court must at least 

 (a) describe the class in respect of which the order is made by 

setting out the class’s identifying characteristics; 

 (b) appoint the representative plaintiff for the class; 

 (c) state the nature of the claims asserted on behalf of the class; 

 (d) state the relief sought by the class; 

 (e) set out the common issues for the class; 

 (f) state the manner in which and the time within which a class 

member may opt out of the proceeding. 

 (g) repealed 2010 c15 s7. 

(2)  If a class includes a subclass whose members have claims that 

raise common issues not shared by all the class members so that, in 

the opinion of the Court, the protection of the interests of the 

subclass members requires that they be represented separately, the 

certification order must include in relation to the subclass the 
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information that is required under subsection (1) in relation to the 

class. 

(3)  Where the certification order is made for the purpose of 

binding a settlement class, the Court may, as the Court considers 

appropriate, modify what is required to be included in the order 

under subsection (1) or (2). 

(4)  The Court may at any time amend a certification order on the 

application of a party or class member or on the Court’s own 

motion. 
2003 cC-16.5 s9;2010 c15 s7 

Orders in multi-jurisdictional certification 

9.1(1)  The Court may, on application, make an order certifying a 

proceeding as a multi-jurisdictional class proceeding if 

 (a) the criteria set out in section 5(1) have been satisfied, and 

 (b) having regard to section 5(7) and (8), the Court determines 

under section 5(6) that Alberta is the appropriate venue for 

the determination of the proceeding.  

(2)  If the Court determines that the proceeding should proceed as a 

multi-jurisdictional class proceeding in another jurisdiction, the 

Court shall refuse to certify the proceeding as a multi-jurisdictional 

class proceeding. 

(3)  The Court may refuse to certify a portion of a proposed class if 

that portion contains members who may be included within a class 

proceeding, or a proceeding that is the subject of a certification 

application, in another jurisdiction. 
2010 c15 s8 

Refusal to certify 

10   If the Court refuses to certify a proceeding as a class 

proceeding, the Court may permit the proceeding to continue as 

one or more proceedings between different parties and, for that 

purpose, the Court may do one or more of the following: 

 (a) order the addition, deletion or substitution of parties; 

 (b) order the amendment of the pleadings; 

 (c) make any other order, not referred to in clause (a) or (b), 

that the Court considers appropriate. 
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If conditions for certification not satisfied 

11(1)  Without limiting section 9(4), if at any time after a 

certification order is made under this Part the Court, with respect to 

the class proceeding, determines that it is no longer satisfied as to 

the matters referred to in section 5 or 7(1), the Court may do one or 

more of the following: 

 (a) amend the certification order; 

 (b) decertify the proceeding; 

 (c) make any other order, not referred to in clause (a) or (b), 

that the Court considers appropriate. 

(2)   If the Court makes an order under subsection (1) decertifying a 

proceeding as a class proceeding, the Court may 

 (a) permit the proceeding to continue as one or more 

proceedings between different parties, and 

 (b) make any order referred to in section 10 in relation to each 

of those proceedings. 
 

Part 2 
Conduct of Class Proceedings 

Division 1 
Role of Court 

Stages of class proceedings 

12(1)  In the conduct of a class proceeding, 

 (a) common issues for a class are to be determined together, 

 (b) common issues for a subclass are to be determined together, 

and 

 (c) individual issues that require the participation of individual 

class members are to be determined individually in 

accordance with sections 28 and 29, 

except where the Court, under section 13, orders otherwise. 

(2)  The Court may give judgment in respect of the common issues 

and separate judgments in respect of any other issue. 
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Court may determine conduct of proceeding 

13(1)  The Court may at any time make any order it considers 

appropriate respecting the conduct of a class proceeding to ensure 

the fair and expeditious determination of the proceeding and, for 

that purpose, may impose on one or more of the parties any terms 

or conditions that the Court considers appropriate. 

(2)  If the Court is of the opinion that a representative plaintiff is 

not fairly or adequately representing the interests of the class or a 

subclass, the Court may substitute another class member or 

subclass member or any other person as the representative plaintiff. 
 

Court may stay any other proceeding 

14   The Court may at any time stay or sever any proceeding 

related to the class proceeding on any terms or conditions that the 

Court considers appropriate. 
 

Applications 

15(1)  The judge of the Court who makes a certification order is to 

hear all the applications in the class proceeding that take place prior 

to the trial of the common issues, but if that judge for any reason 

becomes unavailable to hear an application, the chief justice of the 

Court may assign another judge of the Court to hear the 

application. 

(2)  Except with the consent of all of the parties to a class 

proceeding, a judge who has heard an application in the class 

proceeding prior to the trial of the common issues is not eligible to 

preside at the trial of the common issues. 
 

Division 2 
Participation of Class Members 

Participation of class members 

16(1)  For the purposes of ensuring the fair and adequate 

representation of the interests of the class or any subclass or for any 

other reason that the Court considers appropriate, the Court may, at 

any time in a class proceeding, permit one or more class members 

to participate in the proceeding if, in the opinion of the Court, this 

would be useful to the class. 

(2)  Participation under subsection (1) must be in the manner and 

on the terms or conditions, including terms or conditions as to 

costs, that the Court considers appropriate. 
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Opting out 

17(1)  A person who meets the criteria to be a class member in 

respect of a class proceeding is a class member in the class 

proceeding unless the person opts out of the class proceeding. 

(2)  The Court may, in a certification order or at any time, 

 (a) specify the manner in which and the time within which the 

members of a class, or any individual member of a class, 

may opt out of the proceeding, and 

 (b) impose terms or conditions subject to which the class 

members or an individual member may opt out of the 

proceeding. 

(3)  A person who opts out of a class proceeding ceases, effective 

from the time the person opts out, to be a class member of the class 

proceeding. 

(4)  Notwithstanding anything in this section, where the Court 

certifies a proceeding pursuant to an application by a defendant, a 

class member is prohibited from opting out of the class proceeding 

other than with the permission of the Court. 

(5)  If the Court grants permission under subsection (4) for a person 

to opt out of a class proceeding, that person has, as a matter of 

right, the right to apply to the Court to be added, on any terms or 

conditions that the Court considers appropriate, as a named 

plaintiff for the purposes of allowing that plaintiff to conduct the 

plaintiff’s own case. 

(6)  Notwithstanding anything in this section, the Court may at any 

time determine whether or not a person is a class member and may 

impose any terms or conditions the Court considers appropriate on 

the person’s membership in the class. 
2003 cC-16.5 s17;2010 c15 s9;2014 c13 s19 

Transitional — opting in  

17.1(1)  In this section, 

 (a) “former Act” means the Class Proceedings Act as it read 

before being amended by the Class Proceedings Amendment 

Act, 2010; 

 (b) “non-resident” means a person who does not reside in 

Alberta. 

(2)  Section 17 of the former Act continues to apply to 

non-residents in respect of every proceeding that is certified as a 

rmehar
Line

rmehar
Line



  2003 

Section 18  Chapter C-16.5 

 

CLASS PROCEEDINGS ACT 

 

15

class proceeding before the coming into force of section 9 of the 

Class Proceedings Amendment Act, 2010. 

(3)  Where a proceeding is the subject of an application for 

certification on the coming into force of section 9 of the Class 

Proceedings Amendment Act, 2010, and is later certified, section 17 

of this Act applies in respect of the proceeding. 

(4)  Where a proceeding was certified under the former Act or 

where, under section 20 of that Act, any notices were given in 

compliance with section 20(6)(c) of that Act to persons who were 

non-residents at the time of receiving the notice, any party to the 

proceeding may apply to the Court for an order 

 (a) amending the certification order to comply with sections 17 

and 20 of this Act, and 

 (b) directing that a notice under section 20 of this Act be given 

to the non-residents, 

and the Court may make the order if it considers it equitable to do 

so. 
2010 c15 s10 

Discovery 

18(1)  Parties to a class proceeding have the same rights of 

discovery under the Rules of Court against one another as they 

would have in any other proceeding. 

(2)  After discovery of the representative plaintiff or, in a 

proceeding referred to in section 7, one or more of the 

representative plaintiffs, a defendant may, with the permission of 

the Court, discover other class members or subclass members. 

(3)  Repealed 2003 c42 s4. 

(4)  In deciding whether to grant a defendant permission to 

discover other class members or subclass members, the Court may 

take into consideration any matter that the Court considers relevant, 

but in making its decision the Court must consider at least the 

following: 

 (a) the stage of the class proceeding and the issues to be 

determined at that stage; 

 (b) the presence of subclasses; 

 (c) whether the discovery is necessary in view of the defences 

of the party seeking permission; 
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 (d) the approximate monetary value of individual claims, if any; 

 (e) whether discovery would result in oppression or in undue 

annoyance, burden or expense for the class members or 

subclass members sought to be discovered. 

(5)  For the purposes of conducting a discovery, the Court may 

order the parties to propose which class members or subclass 

members, if any, should be discovered and may direct that those 

proposed members submit, or specify which of them are to submit, 

to a discovery. 

(6)  If a class member or subclass member who is to be questioned 

pursuant to this section fails to submit to discovery, that member is 

subject to the same sanctions under the Rules of Court as a party 

who fails to submit to discovery. 
2003 cC-16.5 s18;2003 c42 s4;2009 c53 s37;2014 c13 s19 

Examination of class members before an application 

19(1)  Except with the permission of the Court, a party may not 

require a class member or subclass member, other than a 

representative plaintiff, to be questioned as a witness 

 (a)  before the hearing of an application, or 

 (b) for the purpose of using any evidence arising from the 

questioning in respect of any application, petition or other 

proceeding before the Court. 

(2)  Section 18(4) applies to a decision whether to grant permission 

under this section. 
2003 cC-16.5 s19;2003 c42 s4;2009 c53 s37;2014 c13 s19 

Division 3 
Notices 

Notice of certification 

20(1)  Notice that a proceeding has been certified must, subject to 

subsection (3), be given by the representative plaintiff to the class 

members in accordance with this section and the directions of the 

Court. 

(2)  The Court must make an order giving directions as to when and 

by what means notice is to be given under this section and in doing 

so the Court may consider any matter that the Court considers 

relevant, but in making the order the Court must consider at least 

the following: 

 (a) the cost of giving notice; 
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 (b) the nature of the relief sought; 

 (c) the size of the individual claims of the class members; 

 (d) the number of class members; 

 (e) the presence of subclasses; 

 (f) the places of residence of class members. 

(3)  Notwithstanding anything in this section, the Court may make 

an order dispensing with notice if, having regard to the matters set 

out in subsection (2), the Court considers it appropriate to do so. 

(4)  The Court may order that notice be given by any one or more 

of the following means: 

 (a) personal delivery; 

 (b) mail; 

 (c) posting, advertising or publishing or distributing leaflets; 

 (d) individually notifying a sample group within the class; 

 (e) through the use of an internet site; 

 (f) any other means or combination of means not referred to in 

clauses (a) to (e) that the Court considers appropriate. 

(5)  The Court may order that notice be given to different class 

members or subclass members by different means. 

(6)  Unless the Court orders otherwise, notice given under this 

section must 

 (a) describe the proceeding, including the names and addresses 

of the representative plaintiffs and the relief sought, 

 (b) state the manner in which and the time within which a class 

member or subclass member may opt out of the proceeding, 

 (c) repealed 2010 c15 s11, 

 (d) describe any counterclaim or third party proceeding being 

asserted in the proceeding, including the relief sought, 

 (e) summarize any agreements respecting fees and 

disbursements 
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 (i) between the representative plaintiff and the 

representative plaintiff’s lawyers, and 

 (ii) if the recipient of the notice is a subclass member, 

between the representative plaintiff for the subclass and 

that representative plaintiff’s lawyers, 

 (f) describe the possible financial consequences of the 

proceedings to class members and subclass members, 

 (g) state that the judgment on the common issues for the class, 

whether reached by settlement or otherwise and whether 

favourable or not, will bind all class members who do not 

opt out of the proceeding, 

 (h) state that the judgment on the common issues for a subclass, 

whether reached by settlement or otherwise and whether 

favourable or not, will bind all subclass members who do 

not opt out of the proceeding, 

 (i) describe the rights, if any, of class members and subclass 

members to participate in the proceeding, 

 (j) give an address to which class members and subclass 

members may direct inquiries about the proceeding, and 

 (k) give any other information the Court considers appropriate. 

(7)  If the application to certify a proceeding was made in respect 

of a settlement class, a notice given under this section must include 

the terms of the settlement and may, on the direction of the Court, 

be modified otherwise as the Court considers appropriate. 

(8)  With the permission of the Court, notice given under this 

section may include a solicitation of contributions from class 

members to assist in paying lawyers’ fees and disbursements. 
2003 cC-16.5 s20;2010 c15 s11;2014 c13 s19 

Notice of determination of common issues 

21(1)  Where the Court determines common issues in favour of a 

class or subclass and considers that the participation of individual 

class members or subclass members is required to determine 

individual issues, the representative plaintiff must give notice to 

those members in accordance with this section. 

(2)  Section 20(2) to (5) apply to notice given under this section. 

(3)  A notice given under this section must 

 (a) state that common issues have been determined, 
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 (b) identify the common issues that have been determined and 

explain the determinations made, 

 (c) state that class members or subclass members may be 

entitled to individual relief, 

 (d) describe the steps that must be taken to establish an 

individual claim, 

 (e) state that failure on the part of a class member or subclass 

member to take those steps referred to in clause (d) will 

result in the member’s not being entitled to assert an 

individual claim except with the permission of the Court, 

 (f) give an address to which class members and subclass 

members may direct inquiries about the proceeding, and 

 (g) give any other information that the Court considers 

appropriate. 
2003 cC-16.5 s21;2003 c42 s4;2014 c13 s19 

Notice to protect interests of affected persons 

22(1)  At any time in a class proceeding, the Court may direct any 

party to give notice to any persons that the Court considers 

necessary in order to protect the interests of any class member, 

subclass member or party or to ensure the fair conduct of the 

proceeding. 

(2)  Section 20(2), (4) and (5) apply to notice given under this 

section. 
2003 cC-16.5 s22;2003 c42 s4 

Approval of notice by the Court 

23   A notice that is to be given under this Division must be 

approved by the Court before the notice is given. 
 

Giving of notice by another party 

24   Where a party is required to give a notice under this Act, the 

Court may order 

 (a) another party also to give the notice, or 

 (b) another party to give the notice in the place of the party that 

was required to give the notice. 
 

Costs of notice 

25(1)  The Court may make any order that the Court considers 

appropriate with respect to the costs of any notice that is to be 
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given under this Division, including an order apportioning costs 

among parties. 

(2)  In making an order under subsection (1), the Court may take 

into account the different interests of a subclass. 
 

Part 3 
Orders, Awards and 
Related Procedures 

Division 1 
Orders Respecting Common Issues 

and Individual Issues 

Contents of order respecting common issues 

26   Where the Court makes an order in respect of a judgment on 

common issues of a class or subclass, the Court may include any 

provisions that it considers appropriate, but in its order the Court 

must at least 

 (a) set out the common issues; 

 (b) name or describe the class members or subclass members to 

the extent possible; 

 (c) state the nature of the claims asserted on behalf of the class 

or subclass; 

 (d) specify the relief granted. 
 

Judgment on common issues is binding 

27(1)  Subject to subsection (2), a judgment 

 (a) on common issues of a class binds every class member, and 

 (b) on common issues of a subclass binds every subclass 

member, 

but only to the extent that the judgment determines common issues 

that 

 (c) are set out in the certification order, 

 (d) relate to claims described in the certification order, and 

 (e) relate to relief sought by the class or subclass as stated in the 

certification order. 
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(2)  A judgment referred to in subsection (1) does not bind a party 

to the class proceeding in any subsequent proceeding between that 

party and a person who has opted out of the class proceeding. 

(3)  With the permission of the Court, a class member or a subclass 

member who 

 (a) did not receive notice of the certification order, or 

 (b) by reason of mental disability, did not respond within the 

specified time set out in the certification notice, 

is to be treated as if that person had opted out of the class 

proceeding. 
2003 cC-16.5 s27;2014 c13 s19 

Determination of individual issues 

28(1)  If, in determining any common issues in favour of a class or 

subclass, the Court determines that there are issues, other than 

those that may be determined under section 32, that are applicable 

only to certain individual class members or subclass members, the 

Court may 

 (a) determine those individual issues in further hearings 

presided over by the judge who determined the common 

issues or by another judge of the Court, 

 (b) appoint one or more persons, including, without limitation, 

one or more independent experts, to conduct an inquiry into 

those individual issues under the Rules of Court and report 

back to the Court, or 

 (c) with the consent of the parties, direct that those individual 

issues be determined in any other manner not referred to in 

clause (a) or (b). 

(2)  The Court may give any directions that the Court considers 

appropriate relating to the procedures that are to be followed in 

conducting hearings, inquiries and determinations under subsection 

(1). 

(3)  In giving directions under subsection (2), the Court is to choose 

the least expensive and most expeditious method of determining 

the individual issues that, in the opinion of the Court, is consistent 

with justice to the class members, the subclass members and the 

parties and, in doing so, the Court may 

 (a) dispense with any procedural step that the Court considers 

unnecessary, and 
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 (b) establish, to the extent that the Court considers appropriate, 

 (i) special procedural steps, including steps relating to 

discovery, to be taken, and 

 (ii) special rules, including rules relating to admission of 

evidence and means of proof, to be followed. 

(4)  The Court must set a reasonable time within which individual 

class members or subclass members may make claims under this 

section in respect of the individual issues. 

(5)  If, with respect to individual issues, a class member or subclass 

member fails to make a claim within the time set under subsection 

(4), that member may, with the permission of the Court, make a 

claim under this section at a later time with respect to the issues 

that are applicable only to that member. 

(6)  The Court may grant permission under subsection (5) only if 

the Court is satisfied that 

 (a) there are apparent grounds for relief, 

 (b) the delay was not caused by any fault of the person seeking 

the relief, and 

 (c) the defendant will not suffer substantial prejudice if 

permission is granted. 

(7)  Where the Court makes a direction under subsection (1)(c), a 

determination of issues made pursuant to that direction is, unless 

otherwise ordered by the Court, deemed to be a determination by 

the Court. 
2003 cC-16.5 s28;2014 c13 s19 

Individual assessment of liability 

29   Without limiting section 28, if, after determining common 

issues in favour of a class or subclass, the Court determines that the 

defendant’s liability to individual class members or subclass 

members cannot reasonably be determined without proof by those 

individual class members or subclass members, section 28 applies 

with respect to the determination of the defendant’s liability to 

those class members or subclass members. 
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Division 2 
Aggregate Awards 

Aggregate awards of monetary relief 

30(1)  The Court may make an order for an aggregate monetary 

award in respect of all or any part of a defendant’s liability to class 

members or subclass members and may give judgment accordingly 

if 

 (a) monetary relief is claimed on behalf of some or all class 

members or subclass members, 

 (b) no questions of fact or law other than those relating to the 

assessment of monetary relief remain to be determined in 

order to establish the amount of the defendant’s monetary 

liability, and 

 (c) the aggregate or a part of the defendant’s liability to some or 

all class members or subclass members can, in the opinion 

of the Court, reasonably be determined without proof by 

individual class members or subclass members. 

(2)  Before making an order under subsection (1), the Court is to 

provide the defendant with an opportunity to make submissions to 

the Court in respect of any matter touching on the proposed order, 

including, without limitation, 

 (a) submissions that contest the merits or amount of an award 

under subsection (1), and 

 (b) submissions that individual proof of monetary relief is 

required due to the individual nature of the relief. 
 

Average or proportional share of aggregate awards 

31(1)  Where the Court makes an order under section 30, the Court 

may further order that all or a part of the aggregate monetary award 

be applied so that some or all individual class members or subclass 

members share in the award on an average or proportional basis if, 

in the opinion of the Court, 

 (a) it would be impractical or inefficient 

 (i) to identify the class members or subclass members 

entitled to share in the award, or 

 (ii) to determine the exact shares that should be allocated to 

individual class members or subclass members, 

and 
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 (b) failure to make an order under this subsection would deny 

recovery to a substantial number of class members or 

subclass members. 

(2)  If an order is made under subsection (1), any class member or 

subclass member in respect of whom the order was made may, 

within the time provided for in the order, apply to the Court to be 

excluded from the proposed distribution and to be given the 

opportunity to prove that member’s claim on an individual basis. 

(3)  In deciding whether to exclude a class member or subclass 

member from an average distribution, the Court must consider at 

least the following: 

 (a) the extent to which the class member’s or subclass 

member’s individual claim varies from the average for the 

class or subclass; 

 (b) the number of class members or subclass members seeking 

to be excluded from an average distribution; 

 (c) whether excluding the class members or subclass members 

referred to in clause (b) would unreasonably deplete the 

amount to be distributed on an average basis. 

(4)  If a class member or subclass member proves that member’s 

claim on an individual basis, the amount recovered by that member 

on an individual basis must be deducted from the amount to be 

distributed on an average basis before the distribution is made. 
 

Individual share of aggregate award 

32(1)  Where the Court orders that all or a part of an aggregate 

monetary award made under section 30(1) be divided among 

individual class members or subclass members on an individual 

basis, the Court must determine whether individual claims need to 

be made to give effect to the order. 

(2)  If the Court determines under subsection (1) that individual 

claims need to be made, the Court must specify the procedures for 

determining the claims. 

(3)  In specifying the procedures under subsection (2), the Court 

must endeavour to minimize the burden on class members or 

subclass members and, for that purpose, the Court may authorize 

any one or more of the following: 

 (a) the use of standard proof of claim forms; 

 (b) the submission of affidavit or other documentary evidence; 
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 (c) the auditing of claims on a sampling or other basis. 

(4)  When specifying the procedures under subsection (2), the 

Court must set a reasonable time within which individual class 

members or subclass members may make claims under this section. 

(5)  If a class member or subclass member fails to make a claim 

within the time set under subsection (4), that member may, with the 

permission of the Court, make a claim under this section at a later 

time. 

(6)  The Court may grant permission under subsection (5) only if 

the Court is satisfied that 

 (a) there are apparent grounds for relief, 

 (b) the delay was not caused by any fault of the person seeking 

the relief, and 

 (c) neither the defendant nor any class member, subclass 

member, representative plaintiff or other person will suffer 

substantial prejudice if permission is granted. 

(7)  If the Court considers it appropriate to do so, the Court may 

amend a judgment given under section 30(1) to give effect to a 

claim made pursuant to subsection (5) of this section, but in doing 

so the Court may not increase the amount of an aggregate monetary 

award. 
2003 cC-16.5 s32;2014 c13 s19 

Distribution 

33(1)  The Court may direct that the distribution of amounts 

awarded under this Division be carried out by any means that the 

Court considers appropriate. 

(2)  In giving directions under subsection (1), the Court may order 

any one or more of the following: 

 (a) that the defendant distribute directly to the class members 

the amount of monetary relief to which each class member 

is entitled by any means authorized by the Court, including 

abatement and credit; 

 (b) that the defendant distribute directly to the subclass 

members the amount of monetary relief to which each 

subclass member is entitled by any means authorized by the 

Court, including abatement and credit; 

 (c) that the defendant pay into Court or some other depository 

that the Court considers appropriate the total amount of the 
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defendant’s liability to the class members until further order 

of the Court; 

 (d) that the defendant pay into Court or some other depository 

that the Court considers appropriate the total amount of the 

defendant’s liability to the subclass members until further 

order of the Court; 

 (e) that any person other than the defendant distribute directly 

to the class members or subclass members, by any means 

authorized by the Court, the amount of monetary relief to 

which each class member or subclass member is entitled. 

(3)  In deciding whether to make an order under subsection (2)(a) 

and (b) or either of them, the Court 

 (a) must consider whether distribution by the defendant is the 

most practical way of distributing the award, and 

 (b) may take into account whether the amount of monetary 

relief to which each class member or subclass member is 

entitled is ascertainable using the records of the defendant. 

(4)  The Court is to supervise the enforcement proceedings in 

respect of judgments arising under this Act and the distribution of 

awards under this Division and may stay the whole or any part of 

an enforcement proceeding or distribution for a reasonable period 

on any terms or conditions that the Court considers appropriate. 

(5)  The Court may order that an award made under this Division 

be paid 

 (a) in a lump sum, promptly or within a time set by the Court, 

or 

 (b) in instalments, on the terms or conditions the Court 

considers appropriate. 

(6)  The Court may 

 (a) order that the costs of distributing an award under this 

Division, including the costs of any notice associated with 

the distribution and the fees payable to a person 

administering the distribution, be paid out of the proceeds of 

the judgment, and 

 (b) make any further or other order the Court considers 

appropriate. 
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Undistributed award 

34(1)  The Court may order that all or any part of an award made 

under this Division that has not been distributed within the time 

provided for by the Court be applied in any manner that, in the 

opinion of the Court, may reasonably be expected to benefit class 

members or subclass members, even if the order does not provide 

for monetary relief to individual class members or subclass 

members. 

(2)  In deciding whether to make an order under subsection (1), the 

Court may consider any matter that the Court considers relevant, 

but in making its decision the Court must at least consider whether 

the distribution would result in unreasonable benefits to persons 

who are not class members or subclass members. 

(3)  The Court may make an order under subsection (1) whether or 

not all of the class members or subclass members can be identified 

or all their shares can be exactly determined. 

(4)  The Court may make an order under subsection (1) even if the 

order would benefit 

 (a) persons who are not class members or subclass members, or 

 (b) persons who may otherwise receive monetary relief as a 

result of the class proceeding. 

(5)  If any portion of an award that, under sections 31 and 32, is to 

be divided among individual class members or subclass members 

remains unclaimed or otherwise undistributed after the time 

provided for by the Court, the Court may make any order that the 

Court considers appropriate with respect to the distribution or other 

use or application of the unclaimed or undistributed portion of the 

award. 

Division 3 
Termination of Proceedings 

and Appeals 

Settlement, discontinuance, abandonment and dismissal 

35(1)  In this section, “proceeding” means a class proceeding or a 

proceeding that is the subject of an application for certification. 

(2)  A proceeding may be settled, discontinued or abandoned only 

with the approval of the Court and subject to any terms or 

conditions that the Court considers appropriate. 

(3)  A settlement may be concluded in relation to the common 

issues affecting a subclass or a prospective subclass, but only with 
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the approval of the Court and subject to any terms or conditions 

that the Court considers appropriate. 

(4)  A settlement to which this section applies is not binding unless 

approved by the Court. 

(5)  A settlement of a proceeding that is approved by the Court 

binds every class member who has not opted out of the proceeding 

and every prospective class member, but only to the extent 

provided by the Court. 

(6)  A settlement in relation to the common issues affecting a 

subclass or a prospective subclass that is approved by the Court 

binds every subclass member who has not opted out of the 

proceeding and every prospective subclass member, but only to the 

extent provided by the Court. 

(7)  In dismissing a proceeding or in approving the settlement, 

discontinuance or abandonment of a proceeding, the Court must 

consider whether notice should be given under section 21 and, if 

so, whether the notice should include any one or more of the 

following: 

 (a) an account of the conduct of the proceeding; 

 (b) a statement of the results of the proceeding; 

 (c) a description of any plan for distributing any settlement 

funds. 

(8)  This section applies to a proceeding regardless of whether the 

proceeding is commenced before or after the coming into force of 

the Class Proceedings Amendment Act, 2010.  
2003 cC-16.5 s35;2010 c15 s12 

Appeals 

36(1)  Any party, without permission to appeal, may appeal to the 

Court of Appeal from any of the following: 

 (a) an order certifying or refusing to certify a proceeding as a 

class proceeding; 

 (b) an order decertifying a proceeding; 

 (c) a judgment on common issues; 

 (d) an order made under Division 2 of this Part, other than an 

order that determines individual claims made by class 

members or subclass members. 
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(2)  A class member or subclass member, a representative plaintiff 

or a defendant may appeal to the Court of Appeal any order 

 (a) determining an individual claim made by a class member or 

subclass member, or 

 (b) dismissing an individual claim for monetary relief made by 

a class member or subclass member. 

(3)  If a representative plaintiff 

 (a) does not appeal as permitted under this section within the 

time limit set under the Rules of Court for bringing an 

appeal, or 

 (b) abandons an appeal commenced pursuant to this section, 

any class member or subclass member for whom the representative 

plaintiff was appointed may apply to the Court of Appeal for 

permission to act as the representative plaintiff for the purposes of 

bringing or continuing an appeal or seeking permission to appeal. 

(4)  An application by a class member or subclass member for 

permission to act as the representative plaintiff under subsection (3) 

must be made within 30 days from the day of the expiry of the 

appeal period available to the representative plaintiff or by a later 

date as may be set by the Court of Appeal. 
2003 cC-16.5 s36;2014 c13 s19 

Part 4 
Costs, Fees and Disbursements 

Costs 

37   With respect to any proceeding or other matter under this Act, 

the Court may award costs as provided for under the Rules of 

Court. 
 

Contingency fee agreements 

38(1)  A lawyer may in respect of a proceeding under this Act 

enter into a contingency fee agreement with a representative 

plaintiff respecting the amount and manner of payment for services 

provided or to be provided and respecting any fees or 

disbursements in relation to those services and may provide for that 

payment to be by a gross sum, commission, percentage, salary or 

otherwise and at the same rate as or at a greater or lesser rate than 

the rate at which the lawyer would otherwise be entitled to be paid. 

(2)  A contingency fee agreement 
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 (a) must be in writing, and 

 (b) must be signed by the lawyer and the representative 

plaintiff. 

(3)  A contingency fee agreement must be in precise and 

understandable terms and must set out at least the following: 

 (a) the name and address of the representative plaintiff; 

 (b) the name and address of the lawyer; 

 (c) the nature of the claim; 

 (d) the event or contingency on which fees are to be paid to the 

lawyer; 

 (e) the manner in which the contingency fee is to be calculated; 

 (f) the maximum fee payable, or the maximum rate to be used 

to calculate the fee, after deducting disbursements; 

 (g) whether the representative plaintiff is responsible to pay 

disbursements and, if so, a general description of types of 

disbursements likely to be incurred, other than relatively 

minor disbursements; 

 (h) a statement that, if the representative plaintiff gives notice in 

writing to the lawyer within 5 days after the representative 

plaintiff’s copy of the contingency fee agreement is served 

on the representative plaintiff, the representative plaintiff 

may terminate the contingency fee agreement without 

incurring any liability for fees, but the representative 

plaintiff is liable to reimburse the lawyer for reasonable 

disbursements. 

(4)  The contingency fee agreement must be witnessed by a person 

who sees the representative plaintiff actually sign the agreement, 

who must then swear an affidavit of execution. 

(5)  The representative plaintiff must be served with a copy of the 

signed contingency fee agreement within 10 days after the date on 

which the agreement is signed, and an affidavit of service to that 

effect must be executed by the person who serves the copy of the 

agreement. 

(6)  Subject to subsection (7), a representative plaintiff may 

terminate a contingency fee agreement on giving written notice of 

the termination to the lawyer and the payment of the fees and 
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disbursements owing at the time of the termination or as otherwise 

agreed on by the representative plaintiff and the lawyer. 

(7)  A representative plaintiff may terminate a contingency fee 

agreement without incurring liability for payment of any fees 

related to or arising from the agreement, but is liable to pay 

reasonable disbursements, if the representative plaintiff, within 5 

days after being served with the copy of the agreement, gives 

written notice of the termination to the lawyer. 

(8)  If a representative plaintiff terminates a contingency fee 

agreement, 

 (a) the lawyer must give notice to the class members or 

subclass members for whom the representative plaintiff was 

appointed, and 

 (b) any class member or subclass member may apply to the 

Court to act as the representative plaintiff for the purposes 

of bringing or continuing an action. 

(9)  This section applies whether or not a class member or subclass 

member is appointed as the representative plaintiff. 
 

Court approval of contingency fee agreement 

39(1)  A contingency fee agreement respecting fees and 

disbursements between a lawyer and a representative plaintiff is not 

enforceable unless, 

 (a) on the application of the lawyer made prior to or at the time 

of applying for certification of the proceeding, the 

agreement was approved by the Court, and 

 (b) after 

 (i) the common issues have been resolved, in the case of a 

trial of the common issues, or 

 (ii) a settlement agreement has been approved, in the case of 

a class proceeding being settled, 

  the judge who presided over the trial of the common issues 

or approved the settlement agreement has, on the application 

of the representative plaintiff or, if the representative 

plaintiff fails to apply, on the application of the lawyer, 

reviewed the contingency fee agreement for the purposes of 

ensuring that the fees and disbursements payable under the 

agreement are fair and reasonable in the circumstances. 
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(2)  An application under subsection (1) may, 

 (a) unless the Court otherwise orders, be brought without notice 

to the defendant, or 

 (b) if notice to the defendant is required, be brought subject to 

any terms or conditions respecting disclosure of the whole 

or any part of the agreement relating to any fees and 

disbursements as the Court may order. 

(3)  Unless the Court otherwise directs, an application under 

subsection (1)(b) may only be brought if the notice of the 

application sets out at least the following: 

 (a) the actual amount of the fees and disbursements as 

calculated; 

 (b) the right of any class member or subclass member to object; 

 (c) the time and place at which the application is to be heard; 

 (d) those steps or procedures that a class member or subclass 

member must take or carry out in order to be heard. 

(4)  Interest payable on fees under a contingency fee agreement 

approved under subsection (1) must be calculated in the manner set 

out in the agreement or, if not so set out, 

 (a) at the interest rate prescribed under the Judgment Interest 

Act for pecuniary damages, or 

 (b) at any other rate that the Court considers appropriate. 

(5)  Interest payable on disbursements under a contingency fee 

agreement approved under subsection (1) must be calculated in the 

manner set out in the agreement or, if not so set out, 

 (a) at the interest rate prescribed under the Judgment Interest 

Act for pecuniary damages, or 

 (b) at any other rate that the Court considers appropriate, 

on the balance of disbursements incurred as totalled at the end of 

each 6-month period following the date of the agreement. 

(6)  Amounts owing under a contingency fee agreement that is 

enforceable pursuant to this section are a first charge on any 

settlement funds or monetary award. 
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(7)  If a contingency fee agreement is not approved by the Court or 

the Court determines that the agreement should not be followed, 

the Court may 

 (a) determine the amount owing to the lawyer in respect of fees 

and disbursements, 

 (b) direct that an inquiry, assessment or accounting under the 

Rules of Court be carried out to determine the amount 

owing, or 

 (c) direct that the amount owing be determined in any other 

manner not referred to in clause (a) or (b). 

(8)  Representative parties may seek funding of their costs and 

disbursements from other persons and organizations, including 

persons who are not members of the class. 
 

Part 5 
General 

Limitation periods 

40(1)  Subject to subsection (3), any limitation period applicable to 

a cause of action asserted in a proceeding, whether or not the 

proceeding is ultimately certified, is suspended in favour of a 

person if another proceeding is commenced and it is reasonable for 

the person to assume that he or she is a class member or subclass 

member for the purposes of that other proceeding. 

(1.1)  Subject to subsection (3), where 

 (a) a limitation period is suspended under subsection (1) in 

favour of a person on account of another proceeding being 

commenced, and 

 (b) the application to certify that other proceeding is dismissed, 

denied, discontinued or abandoned, 

the limitation period that was suspended under subsection (1) 

resumes running against that person when the application to certify 

is dismissed, denied, discontinued or abandoned. 

(1.2)  Subject to subsection (3), where 

 (a) a limitation period is suspended under subsection (1) in 

favour of a person on account of another proceeding being 

commenced, 

 (b) that other proceeding is certified, and 
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 (c) at any time after that other proceeding is certified any one of 

the clauses of subsection (2) becomes applicable in respect 

of that person as though he or she were the member referred 

to in subsection (2), 

the limitation period that was suspended under subsection (1) 

resumes running against that person when any one of the clauses of 

subsection (2) becomes applicable in respect of that person. 

(2)  Subject to subsection (3), any limitation period applicable to a 

cause of action asserted in a proceeding that is certified is 

suspended in favour of a class member or subclass member on the 

commencement of the proceeding and resumes running against the 

class member or subclass member when 

 (a) the member opts out of the class proceeding, 

 (b) a ruling by the Court has the effect of excluding the member 

from the class proceeding or from being considered ever to 

have been a member, 

 (c) an amendment is made to the certification order that has the 

effect of excluding the member from the class proceeding, 

 (d) a decertification order is made under section 11, 

 (e) the class proceeding is dismissed without an adjudication on 

the merits, 

 (f) the class proceeding is discontinued or abandoned with the 

approval of the Court, or 

 (g) the class proceeding is settled with the approval of the 

Court, unless the settlement provides otherwise. 

(3)  If there is a right of appeal in respect of any matter described in 

subsection (1), (1.1), (1.2) or (2), the limitation period resumes 

running 

 (a) when the time for appeal has expired without an appeal’s 

being commenced, or 

 (b) if an appeal has been commenced, when the appeal has been 

finally disposed of. 
2003 cC-16.5 s40;2003 c42 s4 

Rules of Court 

41(1)  The Rules of Court apply to class proceedings. 
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(2)  Notwithstanding subsection (1), where the Rules of Court are 

inconsistent with the provisions of this Act, the provisions of this 

Act prevail. 
 

Application of Act 

42(1)  Subject to subsection (2), a proceeding may be certified 

whether the cause of action arose before or after this Act came into 

force. 

(2)  This Act does not apply to the following: 

 (a) a proceeding that may be brought in a representative 

capacity under another Act; 

 (b) a proceeding required by law to be brought in a 

representative capacity; 

 (c) a representative proceeding 

 (i) commenced before this Act came into force, or 

 (ii) for which a judgment, or other order that has the effect 

of concluding the proceeding, has been rendered before 

this Act came into force whether or not that judgment or 

order may be subject to an appeal commenced before or 

after this Act came into force. 
 

Coming into force 

43   This Act comes into force on Proclamation. 

(NOTE:   Proclaimed in force April 1, 2004.) 
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