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FRANCE, ALITALIA - SOCIETÀ AEREA ITALIANA S.P.A., AMERICAN AIRLINES, 
INC., BRITISH AIRWAYS PLC, CATHAY PACIFIC AIRWAYS LIMITED., DELTA 
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EMIRATES, DEUTSCHE LUFTHANSA AKTIENGESELLSCHAFT, ALL NIPPON 
AIRWAYS CO., LTD., SOUTHWEST AIRLINES CO., TRANSPORTES AÉREOS 

PORTUGUESES, S.A., UNITED AIRLINES, INC., QANTAS AIRWAYS LIMITED, AER 
LINGUS LIMITED and RYANAIR DESIGNATED ACTIVITY COMPANY 

Defendants 

STATEMENT OF CLAIM 

Proceeding Under the Class Proceedings Act, 1992 

TO THE DEFENDANTS: 

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the 
plaintiff.  The claim made against you is set out in the following pages. 

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for 
you must prepare a statement of defence in Form 18A prescribed by the Rules of Civil 
Procedure, serve it on the plaintiff’s lawyer or, where the plaintiff does not have a lawyer, serve 
it on the plaintiff, and file it, with proof of service, in this court office, WITHIN TWENTY 
DAYS after this statement of claim is served on you, if you are served in Ontario. 

If you are served in another province or territory of Canada or in the United States of 
America, the period for serving and filing your statement of defence is forty days.  If you are 
served outside Canada and the United States of America, the period is sixty days.

Instead of serving and filing a statement of defence, you may serve and file a notice of 
intent to defend in Form 18B prescribed by the Rules of Civil Procedure.  This will entitle you to 
ten more days within which to serve and file your statement of defence. 
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IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN 
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF 
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, 
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID 
OFFICE. 

IF YOU PAY THE PLAINTIFF’S CLAIM, and $» for costs, within the time for serving 
and filing your statement of defence, you may move to have this proceeding dismissed by the 
court.  If you believe the amount claimed for costs is excessive, you may pay the plaintiff’s claim 
and $400.00 for costs and have the costs assessed by the court. 

TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if it has 
not been set down for trial or terminated by any means within five years after the action was 
commenced unless otherwise ordered by the court. 

Date: May 1, 2020 Issued by
Local registrar 

Address of
court office

393 University Ave 
Toronto, ON  M5G 1E6 

TO:   AEROVÍAS DE MEXICO, S.A. DE C.V. 
Av Paseo de la REforma #445 
Col Cuauhtemoc 
Suite # PISO 8 
Mexico D.F.  
Mexico 

100 Richmond Street West, Suite 330 
Toronto, ON M5H 3K6

AND TO: AEROLITORAL S.A. DE C.V. 
Paseo De La Reforma No. 445 A Y B 
Cuauhtemoc, Cuauhtemoc 
Mexico, Ciudad de Mexico 
06500 Mexico

AND TO: SOCIÉTÉ AIR FRANCE 
45 Rue 06 Paris 
Roissy, CDG 
France  95747 

151 Bloor Street West, Suite 810 
Toronto, ON M5S 1S4

AND TO: ALITALIA - SOCIETÀ AEREA ITALIANA S.P.A. 
Via Alberto Nassetto  
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NHQ, S.N.C. 
Flumicino, Rome 
Italy  00054

6301 Silver Dart Dr. 
Departure Level 
Pearson International Airport 
Mississauga, ON L5P 1B2 

AND TO: AMERICAN AIRLINES, INC. 
1 Skyview Drive 
MD 88503 
Forth Worth, TX 
USA  76155 

22 Adelaide Street West, Suite 3400 
Toronto, ON M5H 4E3 

AND TO: BRITISH AIRWAYS PLC 
Waterside P.O. Box 365 
Harmondsworth 
West Drayton, London 
UK  UB70GB 

2 Queen Street East, Suite 1500 
Toronto, ON M5C 3G5

AND TO: CATHAY PACIFIC AIRWAYS LIMITED 
One Pacific Place 
88 Queens Way, 33rd Floor 
Hong Kong, SAR 
China 

Pearson International Airport 
Terminal 3, Room K306 
Mississauga, ON L5P 1A2

AND TO: DELTA AIR LINES, INC. 
1030 Delta Blvd. Dept. 982 
Atlanta, GA 
USA 30354 

Pearson International Airport 
Toronto, ON L5P 1B1

AND TO: ETIHAD AIRWAYS P.J.S.C. 
Etihad Airways Building 
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New Airport Road 
P.O. Box 35566 
Khalifa City A, Abu Dhabi 
United Arab Emirates 

20 Bay Street, 11th Floor 
Toronto, ON M5J 2N8

AND TO: EL AL ISRAEL AIRLINES LIMITED  
Ben Gurion Airport 
Lod 
Israel  70010

151 Bloor Street West, Suite 830
Toronto, ON M5S 1S4

AND TO: EMIRATES 
191 The West Mall, Suite 1015 
Etobicoke, ON M9C 5K8

AND TO: DEUTSCHE LUFTHANSA AKTIENGESELLSCHAFT  
Von-Gablenz-Strabe 2-6 
Cologne 21 
Germany  5000 

90 Adelaide Street West, 9th Floor 
Toronto, ON M5H 3V9 

AND TO: ALL NIPPON AIRWAYS CO., LTD.  
Shiodome-City Center 
1-5-2 Higashi-Simbashi 
Minato-Ku,Tokyo 
Japan  105-7140 

AND TO: SOUTHWEST AIRLINES CO.  
2702 Love Field Drive 
Dallas, TX 
USA  75235 

AND TO: TRANSPORTES AÉREOS PORTUGUESES, S.A. 
Edifico 25 Aeroporto Lisboa 
1700 008 Lisbon 
Portugal 

230-615 boul. Rene-Levesque O 
Montreal, QC  H3B 1P5 
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AND TO: UNITED AIRLINES, INC. 
1209 Orange Street 
Wilmington, DE 
USA  19801 

2 Queen Street East, Suite 1500 
Toronto, ON M5C 3G5

AND TO: QANTAS AIRWAYS LIMITED 
10 Bourke Road 
Mascot 
Australia  2020 

100 King Street West, Suite 6000 
Toronto, ON M5X 1E2

AND TO: AER LINGUS LIMITED 
Head Office Building 
Dublin Airport 
County Dublin, Ireland 
K67 W9P2

100 King Street West, Suite 6000 
Toronto, ON M5X 1E2 

AND TO: RYANAIR DESIGNATED ACTIVITY COMPANY 
Ryanair Dublin Office 
Airside Business Park 
Swords, Co. Dublin 
Ireland 
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CLAIM 

1. In this Statement of Claim, in addition to the terms that are defined elsewhere herein, the 

following terms have the following meanings:  

(a) "Class" and "Class Members" means: all persons, wherever they may reside or be 

domiciled, who entered into a contract with any one or more of the Defendants, for 

air carrier services after March 1, 2020, which services were cancelled by any one or 

more of the Defendants, or which services were otherwise rendered inaccessible, as a 

result of the COVID-19 pandemic; 

(b) "Consumer Protection Act" means the Consumer Protection Act, S.O. 2002, c. 30, 

Sch. A.; 

(c) "CJA" means Courts of Justice Act, R.S.O. 1990, c. C.43; 

(d) "CPA" means the Class Proceedings Act, 1992, S.O. 1992, c. 6;  

(e) "Defendants" means Aerovías De México S.A. de C.V., Aerolitoral S.A. de C.V., 

Société Air France, Alitalia – Società Aerea Italiana S.p.A., American Airlines, Inc., 

British Airways Plc, Cathay Pacific Airways Limited, Delta Air Lines, Inc., Etihad 

Airways P.J.S.C., El Al Israel Airlines Limited., Emirates, Deutsche Lufthansa 

Aktiengesellschaft, All Nippon Airways Co., Ltd., Southwest Airlines Co., 

Transportes Aéreos Portugueses, S.A., United Airlines, Inc., Qantas Airways Limited, 

Aer Lingus Limited, And Ryanair Designated Activity Company; and, 

(f) "Equivalent Consumer Protection Legislation" includes the Consumer Protection 

Act, R.S.A. 2000, c. C-26.3; the Business Practices and Consumer Protection Act, 

S.B.C. 2004, c. 2; The Consumer Protection Act, C.C.S.M., c. C200; the Consumer 

Product Warranty and Liability Act, S.N.B. 1978, c. C-18.1; the Consumer Protection 

and Business Practices Act, S.N.L. 2009, c. C-31.1; the Consumer Protection Act, 

R.S.N.W.T. 1988, c. C-17; the Consumer Protection Act, R.S.N.S. 1989, c. 92; the 

Consumer Protection Act, R.S.N.W.T. (Nu) 1988, c. C-17; the Consumer Protection 

Act, C.Q.L.R., c. P-40.1; the Consumer Protection and Business Practices Act, S.S. 

2013, c. C-30.2; and the Consumer Protection Act, R.S.Y. 2002, c. 40.  
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2. The Plaintiff claims, on his own behalf and on behalf of the other Class Members:  

(a) an order certifying this action as a class proceeding pursuant to the CPA, and 

appointing the Plaintiff as the representative plaintiff for the Class;  

(b) a declaration that the Defendants are liable to the Plaintiff and the other Class 

Members for breach of contract and unfair practices contrary to Part III of the 

Consumer Protection Act, S.O. 2002, c. 30, Sch. A and/or any Equivalent Consumer 

Protection Legislation;  

(c) a declaration that the Defendants were unjustly enriched by the acts and omissions 

pleaded herein;  

(d) an order requiring the Defendants to account to the Plaintiff and the other Class 

Members for their profits realized through the acts and omissions pleaded herein, and 

to disgorge such profits to the Class;  

(e) damages and/or equitable compensation in a sum this Court finds appropriate at the 

trial of the common issues or at a reference or references to restore the Plaintiff and 

the other Class Members to the position they would have been in had the Defendants 

provided refunds for flights cancelled or otherwise impacted by the outbreak of 

COVID-19;  

(f) punitive damages in an amount that this Court finds appropriate at the trial of the 

common issues or at a reference or references;  

(g) an order directing a reference or giving such other directions as may be necessary to 

determine issues not determined at the trial of the common issues;  

(h) prejudgment and post judgment interest pursuant to the CJA; 

(i) costs of this action on a substantial indemnity basis or in an amount that provides full 

indemnity; 

(j) pursuant to section 26(9) of the CPA, the costs of notice and of administration; 
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(k) plan of distribution of the recovery in this action plus applicable taxes; and, 

(l) such further and other relief as this Honourable Court may deem just. 

OVERVIEW  

3. This class proceeding concerns the Defendants' failure to refund amounts paid by the 

Plaintiff and the Class for flights that were cancelled, or otherwise rendered inaccessible, due to 

the COVID-19 pandemic. Such refunds are required under the terms of the binding contracts 

between the Defendants and Class Members.  

4. COVID-19 is a global pandemic. To contain the spread of the novel coronavirus which 

causes COVID-19, the Canadian federal government has closed its borders, and required 

Canadians to cancel all non-essential travel. Many other countries have also put in place travel or 

border restrictions and other measures to restrict the spread of the virus.  

5. The pandemic has caused major disruptions in domestic and international air travel.  

6. The Defendant air carriers have cancelled flights due to the COVID-19 pandemic and 

associated travel restrictions.  

7. The Plaintiff and each of the Class Members are entitled to a full refund, in the original 

form of payment, for the amounts paid for flights that were cancelled by the Defendants, or were 

otherwise rendered inaccessible due to the outbreak of COVID-19.  

8. The Defendants have refused to provide the Plaintiff and Class Members with refunds. 

Instead, the Defendants have offered only to provide passengers with rebookings, vouchers or 

credits for future travel. In doing so, the Defendants have misrepresented to the Plaintiff and 

Class Members that they are entitled only to rebookings or travel vouchers for cancelled flights.   

9. The Plaintiff and the Class Members have suffered, and continue to suffer, from 

significant loss and damage as a result of the Defendants' improper conduct.  Such losses take 

place at a time of extraordinary financial hardship and uncertainty for all Canadians, thereby 

exacerbating the impact of such losses.  
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THE PLAINTIFF AND THE CLASS  

10. The Plaintiff, Martin Gelb, is a resident of the Province of Ontario.  

11. On January 19, 2020, the Plaintiff purchased tickets for flights operated by TAP Portugal 

for himself and his wife, Aviv Gelb, through TAP Portugal's website.  

12. The Plaintiff and his wife were scheduled to depart from Toronto on April 5, 2020 and 

arrive in Tel Aviv, Israel on April 6, 2020, with a 3-hour layover in Lisbon, Portugal. The 

Plaintiff and his wife were scheduled to depart from Tel Aviv on April 18, 2020 and arrive in 

Lisbon on the same day. The Plaintiff and his wife were scheduled to depart from Lisbon on 

April 23, 2020 and arrive back in Toronto on that same day.   

13. The total cost of the Plaintiff's booking was $2,072.90.  

14. On March 11, 2020, the Plaintiff received an email notification from TAP Portugal that 

his flight from Tel Aviv to Lisbon had been changed to depart the following day.  

15. The Plaintiff contacted TAP Portugal to see what his options were. During that call, the 

Plaintiff requested a refund. He was advised by TAP Portugal that he would receive a full 

monetary refund for his entire booking.  

16. The Plaintiff had several phone and email communications with TAP Portugal between 

March 11, 2020 and April 11, 2020. During each communication, TAP Portugal represented to 

the Plaintiff that he would be receiving a full monetary refund to his credit card. The Plaintiff 

received an email from TAP Portugal on March 23, 2020 confirming that his request for a refund 

was being processed. On April 11, 2020, the Plaintiff again received an email from TAP Portugal 

confirming that he would be receiving a refund.  

17. On April 11, 2020, the date the Plaintiff and his wife were originally scheduled to depart 

from Toronto, the Plaintiff received two emails from TAP Portugal. One email contained a travel 

voucher for his flights and the other contained a travel voucher for the flights he had purchased 

for his wife. The total amount of the vouchers was $2,009.45.  
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18. The Plaintiff subsequently contacted TAP Portugal, and was advised that they were only 

offering vouchers, not monetary refunds.  He insisted on a refund, but TAP Portugal refused, 

contrary to the terms of the Plaintiff's contract with TAP Portugal.  

19. The Plaintiff is seeking certification of the following class (collectively referred to as the 

"Class" or "Class Members"):  

All persons, wherever they may reside or be domiciled, who entered into a contract with 

any one or more of the Defendants, for air carrier services after March 1, 2020, which 

services were cancelled by any one or more of the Defendants, or which services were 

otherwise rendered inaccessible, as a result of the COVID-19 pandemic.  

THE DEFENDANTS 

Aeromexico 

20. The Defendant, Aerovías De México S.A. de C.V., is a corporation duly incorporated 

pursuant to the laws of Mexico, with its head office in Colonia Cuauhtémoc, Mexico. 

Aeromexico is registered, and conducts business, in Ontario. 

21. The Defendant, Aerolitoral, S.A. de C.V., doing business as Aeromexico Connect 

(collectively with Aerovías De México S.A. de C.V., "Aeromexico"), is a corporation duly 

incorporated pursuant to the laws of Mexico, with its head office in Mexico City.  

22. Aeromexico has entered into contracts to provide air carrier services in exchange for 

payment with Class Members.  

Air France 

23. The Defendant, Société Air France ("Air France"), is a corporation duly incorporated 

pursuant to the laws of France, with its head office in Paris, France. Société Air France is 

registered, and conducts business, in Ontario.  

24. Air France has entered into contracts to provide air carrier services in exchange for 

payment with Class Members. 
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Alitalia 

25. The Defendant, Alitalia – Società Aerea Italiana S.p.A. ("Alitalia") is a corporation duly 

incorporated pursuant to the laws of Italy, with its head office in Rome, Italy. Alitalia is 

registered, and conducts business, in Ontario. 

26. Alitalia enters into contracts to provide air carriage in exchange for payment.  

American Airlines 

27. The Defendant, American Airlines, Inc. ("American Airlines"), is a corporation duly 

incorporated pursuant to the laws of Delaware, United States of America, with its head office in 

Fort Worth, Texas. American Airlines Inc. is registered, and conducts business, in Ontario. 

28. American Airlines has entered into contracts to provide air carrier services in exchange 

for payment with Class Members. 

British Airways  

29. The Defendant, British Airways Plc ("British Airways"), is a corporation duly 

incorporated pursuant to the laws of the United Kingdom, with its head office in Waterside, 

Harmondsworth. British Airways is registered, and conducts business, in Ontario. 

30.  British Airways has entered into contracts to provide air carrier services in exchange for 

payment with Class Members. 

Cathay Pacific 

31. The Defendant, Cathay Pacific Airways Limited ("Cathay Pacific"), is a corporation 

duly incorporated pursuant to the laws of Hong Kong, with its head office in Hong Kong, China. 

Cathay Pacific is registered, and conducts business, in Ontario. 

32. Cathay Pacific has entered into contracts to provide air carrier services in exchange for 

payment with Class Members. 

Electronically issued / Délivré par voie électronique : 01-May-2020        Court File No./N° du dossier du greffe:  CV-20-00640367-00CP



12 

Delta  

33. The Defendant, Delta Air Lines, Inc. ("Delta"), is a corporation duly incorporated 

pursuant to the laws of Delaware, United States of America, with its head office in Atlanta, 

Georgia. Delta is registered, and conducts business, in Ontario. 

34. Delta has entered into contracts to provide air carrier services in exchange for payment 

with Class Members. 

Etihad Airways 

35. The Defendant, Etihad Airways P.J.S.C. ("Etihad Airways"), is a corporation duly 

incorporated pursuant to the laws of United Arab Emirates, with its head office in Khalifa City, 

Abu Dhabi. Etihad Airways is registered, and conducts business, in Ontario. 

36. Etihad Airways has entered into contracts to provide air carrier services in exchange for 

payment with Class Members. 

El Al  

37. The Defendant, El Al Israel Airlines Limited ("El Al"), is a corporation duly 

incorporated pursuant to the laws of Israel, with its head office in Lod, Israel. El Al is registered, 

and conducts business, in Ontario.  

38. El Al has entered into contracts to provide air carrier services in exchange for payment 

with Class Members. 

Emirates 

39. The Defendant, Emirates, is a corporation duly incorporated pursuant to the laws of 

Dubai with its head office in Dubai. Emirates is registered, and conducts business, in Ontario. 

40. Emirates has entered into contracts to provide air carrier services in exchange for 

payment with Class Members. 
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Lufthansa  

41. The Defendant, Deutsche Lufthansa Aktiengesellschaft ("Lufthansa"), is a corporation 

duly incorporated pursuant to the laws of Germany, with its head office in Cologne, Germany. 

Lufthansa is registered, and conducts business, in Ontario. 

42. Lufthansa has entered into contracts to provide air carrier services in exchange for 

payment with Class Members. 

Nippon Airways 

43. The Defendant, All Nippon Airways Co., Ltd. ("Nippon Airways"), is a corporation 

duly incorporated pursuant to the laws of Japan, with its head office in Minato-Ku, Tokyo. 

Nippon Airways conducts business in Ontario. 

44. Nippon Airways has entered into contracts to provide air carrier services in exchange for 

payment with Class Members. 

Southwest Airlines 

45. The Defendant, Southwest Airlines Co. ("Southwest Airlines"), is a corporation duly 

incorporated pursuant to the laws of Texas, with its head office in Dallas, Texas.  Southwest 

Airlines conducts business in Ontario. 

46. Southwest Airlines has entered into contracts to provide air carrier services in exchange 

for payment with Class Members. 

TAP Portugal 

47. The Defendant, Transportes Aéreos Portugueses, S.A. ("TAP Portugal"), is a 

corporation duly incorporated pursuant to the laws of Portugal, with its head office in Lisbon, 

Portugal. TAP Portugal conducts business in Ontario. 

48. TAP Portugal has entered into contracts to provide air carrier services in exchange for 

payment with Class Members. 
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United Airlines

49. The Defendant, United Airlines, Inc. ("United Airlines"), is a corporation duly 

incorporated pursuant to the laws of Delaware, with its head office in Wilmington, Delaware. 

United Airlines is registered, and conducts business, in Ontario. 

50. United Airlines has entered into contracts to provide air carrier services in exchange for 

payment with Class Members. 

Qantas 

51. The Defendant, Qantas Airways Limited ("Qantas"), is a corporation duly incorporated 

pursuant to the laws of Australia, with its head office in Mascot, Australia. Qantas is registered, 

and conducts business, in Ontario. 

52. Qantas has entered into contracts to provide air carrier services in exchange for payment 

with Class Members including but not limited to on flights operated by Qantas' regional airlines 

operating under the QantasLink brand and trans-Tasman flights, or such other flights from time 

to time, operated by Jetconnect Limited.  

Aer Lingus 

53. The Defendants, Aer Lingus Limited ("Aer Lingus"), is a corporation duly incorporated 

pursuant to the laws of Ireland, with its head office located in Dublin, Ireland. Aer Lingus is 

registered is registered, and conducts business, in Ontario. 

54. Aer Lingus has entered into contracts to provide air carrier services in exchange for 

payment with Class Members. 

Ryanair  

55. The Defendant, Ryanair Designated Activity Company ("Ryanair"), is a corporation 

duly incorporated pursuant to the laws of Ireland, with its head office in Swords, Dublin.   

56. Ryanair has entered into contracts to provide air carrier services in exchange for payment 

with Class Members. 
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BACKGROUND 

Coronaviruses and COVID-19 

57. Coronaviruses are a large family of viruses that cause respiratory illnesses.  

58. COVID-19 is an infectious respiratory disease caused by a newly discovered coronavirus.  

59. The COVID-19 virus spreads primarily through droplets of saliva or discharge from the 

nose when an infected person coughs or sneezes. It also spreads through close, prolonged 

personal contact, such as touching or shaking hands and by touching something with the virus on 

it, and then touching one's mouth, nose or eyes before washing one's hands.  

60. COVID-19 is a serious health threat and the risk to Canadians at this time is considered 

high.  

61. COVID-19 can cause mild symptoms including cough and fever. It can also become 

more severe and lead to pneumonia or breathing difficulties that may require medical attention or 

hospitalization. There is an increased risk of more severe outcomes for individuals aged 65 and 

over, and those with compromised immune systems or with underlying medical conditions.  

62. COVID-19 is easily spread, person to person, when two or more people spend time in 

enclosed spaces, such as on Defendants' aircrafts, at airports, or in travel to and from airports. 

The Outbreak and Response 

63. On December 31, 2019, the World Health Organization (the "WHO") was alerted to an 

outbreak of pneumonia in Wuhan, China, with an unknown cause.  

64. On January 7, 2020, Chinese authorities identified the cause of the outbreak as a new 

coronavirus that did not match any other known virus. The disease has since been named 

COVID-19.  

65. On January 22, 2020, Canada implemented screening requirements related to COVID-19 

for travellers returning from China to major airports in Montréal, Toronto and Vancouver. 
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66. On January 25, 2020, Canada confirmed its first case of COVID-19 related to travel 

within Wuhan, China.  

67. On January 30, 2020, the WHO declared the outbreak of COVID-19 a public health event 

of international concern. 

68. On February 9, 2020, Canada expanded its COVID-19 screening requirements for 

travellers returning from affected areas to 10 airports across 6 provinces.  

69. On February 20, 2020, Canada confirmed its first case of COVID-19 related to travel 

outside mainland China.  

70. On March 9, 2020, Canada confirmed its first death related to COVID-19.  

71. On March 11, 2020, the WHO declared the global outbreak of COVID-19 a pandemic.  

72. On March 13, 2020, Canada advised Canadians to avoid all non-essential travel outside 

of Canada until further notice, to limit the spread of COVID-19.  

73. On March 16, 2020, Canada advised travellers entering Canada to self-isolate for 14-

days.  

74. On March 18, 2020, Canada implemented a ban on foreign nationals from all countries, 

except the United States, from entering Canada. The Canada-U.S. border closed to all non-

essential travel, and international passenger flight arrivals were redirected to four airports in 

Calgary, Vancouver, Toronto, and Montréal.  

75. The Public Health Agency of Canada continues to advise Canadians to avoid all non-

essential travel outside of Canada.  

76. Travel to Canada is currently restricted for all foreign nationals coming from any country. 

These new restrictions prohibit foreign nationals, including U.S. nationals, from entering Canada 

for non-essential travel. It is expected that these restrictions will continue until an indeterminate 

date. 
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77. Almost every country in the world has comparable travel restrictions to those 

implemented by the Canadian government. Each of the Defendants operate in jurisdictions where 

such travel restrictions have been imposed. 

Travel Bans and Flight Cancellations 

78. To limit the spread of COVID-19, many countries, including Canada, have put in place 

travel or border restrictions and other measures such as movement restrictions and quarantines.  

79. In Canada, an official travel advisory is currently in effect. Canadians are to avoid all 

non-essential travel outside of Canada until further notice.  

80. Airlines continue to cancel flights. Many airports are closing. Many travellers will not be 

able to return home once they reach their destination.  

81. Each of the Defendants operate in jurisdictions with comparable travel bans. 

Aeromexico 

82. Aeromexico operates regular flights between Canada and Mexico. Aeromexico also 

operates flights within Mexico and between Mexico and other international airports. 

83. Aeromexico has suspended its operations to Canada. Aeromexico has cancelled 

thousands of flights since March 2020.  

84. Aeromexico has offered vouchers or credits to its customers, but they must pay any 

differences between the original fare and the new fare. This credit must be used in less than one 

year. 

85. Aeromexico is not offering its customers any refunds, contrary to the terms of its 

contracts.  
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Air France 

86. Air France operates regular flights between France, the Netherlands and Canada. Air 

France also operates regular flights within France and the Netherlands and between France and 

the Netherlands and other international airports. 

87. Air France has gradually reduced its flight activity since March 2020. There is no 

scheduled end to the service disruption. 

88. Air France is offering its customers the ability to postpone their trip without change fees, 

or request a travel voucher that is valid for one year.  

89. Air France is not offering its customers any refunds, contrary to the terms of its contracts. 

Alitalia 

90. Alitalia operates regular flights between Italy and Canada. Alitalia also operates regular 

flights within Italy and between Italy and other international airports. 

91. Alitalia has reduced its flights significantly since March 2020. 

92. Alitalia is offering its passengers a credit, to be used within one year of March 2020. 

93. Alitalia is not offering its customers any refunds, contrary to the terms of its contracts. 

American Airlines 

94. American Airlines operates regular flights between Canada and the United States, Central 

and South America and the Caribbean. American Airlines also operates regular flights within the 

United States and between the United States and other international airports.  

95. American Airlines has suspended its international flights and reduced its international 

and domestic flight capacity since March 2020.  

96. American Airlines is offering its passengers a one-time change to their trip, to be 

completed on or before December 31, 2021. Passengers must pay any difference in ticket price 

when rebooking.  
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97. American Airlines is not offering its customers any refunds, contrary to the terms of its 

contracts.  

British Airways 

98. British Airlines operates regular flights between Canada and the United Kingdom. British 

Airways also operates regular flights within the United Kingdom and between the United 

Kingdom and other international airports.  

99. British Airways has reduced its domestic and international flights slowly since the 

beginning of the COVID-19 crisis.  

100. British Airways is offering its passengers a rebooking or a voucher to be used within 12 

months from the departure date of the original booking.  

101. British Airways is not offering its customers any refunds, contrary to the terms of its 

contracts.  

Cathay Pacific 

102. Cathay Pacific operates regular flights between Canada and Hong Kong. Cathay Pacific 

also operates regular flights within China and between Hong Kong and other international 

airports.  

103. Cathay Pacific has reduced its passenger capacity significantly since the outbreak.  

104. Cathay Pacific is offering its passengers the option to rebook for travel until February 28, 

2021.  

105. Cathay Pacific is not offering its customers any refunds, contrary to the terms of its 

contracts.  
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Delta 

106. Delta operates regular flights between Canada and the United States. Delta also operates 

regular flights within the United States, and between the United States and other international 

airports.  

107. Delta has suspended some of its routes and significantly reduced its flight capacity since 

March 2020.  

108. Delta is offering its passengers the ability to change their flight for up to a year from the 

date or purchase, or receive a credit valid for up to one year from the date of purchase. 

Passengers will be responsible for any fare difference.  

109. Delta is not offering its customers any refunds, contrary to the terms of its contracts.  

Eithad

110. Etihad operates regular flights between Canada and the United Arab Emirates. Etihad 

also operates flights regularly between the United Arab Emirates and other international airports.  

111. Etihad suspended all passenger flights in March 2020.  

112. Etihad is offering its passengers a rebooking for travel before June 30, 2020, or a credit, 

valid until September 30, 2020, for travel until July 31, 2021.  

113. Etihad is not offering its customers any refunds, contrary to the terms of its contracts.  

El Al 

114. El Al operates regular flights between Canada and Israel. El Al also operates flights 

regularly between Israel and other international airports.  

115. El Al suspended all passenger flights to and from Israel in March 2020.  

116. El Al is offering its passengers the ability to rebook their flights without change fees.  

117. El Al is not offering its customers any refunds, contrary to the terms of its contracts.  
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Emirates 

118. Emirates operates regular flights between Canada and destinations in Africa, Asia, 

Europe, the Middle East, including United Arab Emirates. Emirates also operates regular flights 

between United Arab Emirates and other international airports.  

119. Emirates has suspended all passenger flights since March 2020.  

120. Emirates is offering passengers the ability to apply the value of their ticket towards any 

flight to the same region within 24 months, or receive a travel voucher valid for one year from 

the date it is issued.  

121. Emirates is not offering its customers any refunds, contrary to the terms of its contracts.  

Lufthansa 

122. Lufthansa operates regular flights between Canada and Europe, including Germany. 

Lufthansa also operates flights within Germany between Germany and other international 

airports.  

123. Lufthansa has made drastic cutbacks to its flight operations since March 2020.  

124. Lufthansa is offering its passengers the ability to rebook their ticket without change fees 

to a new departure date up to and including April 30, 2021. Tickets must be rebooked by August 

31, 2020. Lufthansa is also offering passengers a voucher under essentially the same terms.  

125. Lufthansa is not offering its customers any refunds, contrary to the terms of its contracts.  

Nippon Airways  

126. Nippon Airways operates regular flights between Canada and Japan. Nippon Airways 

also operates flights regularly within Japan and between Japan and other international airports.  

127. Nippon Airways has gradually reduced its flights and temporarily suspended service on 

select routes in response to the COVID-19 outbreak.  
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128. Nippon Airways is not offering its customers full refunds, contrary to the terms of its 

contracts. 

Southwest Airlines 

129. Southwest Airlines operates regular flights to over 100 destinations throughout the 

United States, Mexico and the Caribbean.  

130. Southwest Airlines has reduced its domestic schedule significantly, and suspended all of 

its international flights in March 2020.  

131. Southwest Airlines is offering its passengers the ability to postpone their ticket to fly to 

the same destination on a new date up to 60 days from the original date of travel, or receive a 

voucher valid until June 30, 2021.  

132. Southwest Airlines is not offering its customers any refunds, contrary to the terms of its 

contracts.  

TAP Portugal  

133. TAP Portugal operates regular flights between Canada and Portugal. TAP Portugal also 

operates flights regularly within Portugal and between Portugal and other international airports.  

134. TAP Portugal has suspended a significant portion of its flights since April 2020.  

135. TAP Portugal is offering its passengers vouchers valid for one year from the date of 

issue, with no possibility to extend the validity.  

136. TAP Portugal is not offering its customers any refunds, contrary to the terms of its 

contracts.  

United Airlines  

137. United Airlines operates regular flights between Canada and the United States and 

between Canada and other international airports. United Airlines also operates regular flights 

within the United States and between the United States and other international airports.  
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138. United Airlines has significantly reduced its operations since March 2020. United 

Airlines has suspended all flights between the United States and Canada.  

139. United Airlines is offering its passengers the ability to change their flight for up to one 

year from the original ticket issue date or retain the value of their ticket to be applied to a new 

ticket up to 24 months from the original ticket issue date.  

140. United Airlines is not offering its customers any refunds, contrary to the terms of its 

contracts.  

Qantas  

141. Qantas operates regular flights between Canada and Australia. Qantas also operates 

flights regularly within Australia and between Australian and international airports.  

142. Qantas has suspended a significant portion of its domestic flights, and all of its 

international flights until at least the end of May 2020.  

143. Qantas is offering its passengers a flight credit that can be used for bookings and travel 

until December 31, 2021.  

144. Qantas is not offering its customers any refunds, contrary to the terms of its contracts.  

Aer Lingus 

145. Aer Lingus operates regular flights between Canada and Ireland and between Canada and 

other European cities. Aer Lingus also operates flights regularly within Ireland and from Ireland 

to other international airports.  

146. Aer Lingus has reduced its flight schedule.   

147. Aer Lingus is offering passengers travel vouchers for the value of their flight plus an 

extra 10%, valid for 5 years from the issue date.  

148. Aer Lingus is not offering its customers any refunds, contrary to the terms of its 

contracts.  
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Ryanair 

149. Ryanair operates regular flights throughout Europe.  

150. Ryanair has grounded 99% of its fleet due to the pandemic.  

151. Ryanair is offering its passengers the ability to rebook their flights. Passengers are 

responsible to pay any difference in fare.  

152. Ryanair is not providing passengers with refunds, contrary to the terms of its contracts.  

REGULATORY FRAMEWORK 

153. Each of the Defendants is required to provide refunds to the Plaintiffs and Class Members 

for flights that were cancelled by the Defendants as a result of COVID-19, by virtue of the 

regulatory frameworks in which the Defendants operate.  Each Class Member's contract reflects 

such regulatory requirements. 

Canada 

154. The operation of air carrier services to, from and within Canada are governed by the 

Canada Transportation Act, S.C. 1996, c. 10 (the "CTA"), and the Air Transportation 

Regulations, SOR/88-58 (the "ATR").  

155. Under sections 67 of the CTA and 110 of the ATR, each of the Defendants is required 

maintain a contract detailing the rights and obligations of its passengers for flights to, from and 

within Canada. Pursuant to sections 107 and 110 of the ATR, the Defendants' contracts must 

contain its policies in respect of flight cancellations, and must refund for services purchased but 

not used as a result of the Defendants' inability to provide the service for any reason.  

156.  Sections 67.2 of the CTA and 111 of the ATR require that the Defendants' contracts be 

clear, reasonable and not unduly discriminatory.  

157. The Canadian Transportation Agency has interpreted section 67.2 of the CTA and section 

111 of the ATR as requiring air carriers to refund flight cancellations for reasons outside the 

passenger's control. 
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158. Accordingly, under the CTA and ATR, each of the Defendants' contracts must provide for 

a refund when flights to, from and within Canada are cancelled by the Defendants, even when 

the cancellation is caused by an event beyond their control. This is an explicit and/or implied 

term in each of the Defendants' contracts with Class Members. Every Defendant who has not 

provided a refund on flights to, from or within Canada has breached such required contractual 

clauses with each Class Member. 

United States 

159. Pursuant to 49 U.S.C. § 41712, and in accordance with Enhancing Airline Passenger 

Protections, 76 Fed. Reg. 23110-01, at 23129, the Defendants are required to provide a prompt 

refund to passengers for flights to, within, or from the United States when any of the Defendants 

cancel the passenger's scheduled flight or make a significant change and the passenger chooses 

not to accept the alternative offered by the carrier.  

160. On April 3, 2020, the U.S. Department of Transportation's Office of Aviation 

Enforcement and Proceedings issued an Enforcement Notice clarifying that the Defendants' 

refund obligations apply in the context of the COVID-19 public health emergency.  

161. According to the Enforcement Notice, the longstanding obligation of airlines to provide 

refunds for flights that the carrier cancels or significantly delays, including the ticket price and 

any optional fee charged for services a passenger is unable to use, does not cease when the flight 

disruptions are outside of the carrier's control.  

162. Accordingly, any contract provision that purports to deny refunds to passengers when the 

carrier cancels a flight to, from or within the United States, is a violation of the carrier's 

obligations. This is an explicit and/or implied term in each of the Defendants' contracts with 

Class Members.  Every Defendant who has not provided a refund on flights to, from or within 

the United States has breached such required contractual clauses with each Class Member. 

European Union 
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163. Regulation (EC) No 261/2004 governs air passenger rights in the EU. The regulation 

applies to flights within the EU, flights arriving in the EU from outside the EU that are operated 

by an EU airline, and flights departing from the EU to a non-EU country.  

164. Under Articles 5(1)(a) and 8(1)(a) of Regulation (EC) No. 261/2004, if an airline cancels 

any segment of a passenger's flight, the passenger is entitled to a refund of the unused portion of 

their airfare. If the flight did not depart, the passenger is entitled to the entire airfare.  

165. On March 18, 2020, the European Commission released a Notice of Interpretative 

Guidelines on EU passenger rights regulations in the context of COVID-19. The interpretative 

guidelines clarify how the EU passenger rights legislation applies in the context of the COVID-

19 outbreak, particularly with respect to cancellations and delays.  

166. The Guidelines state that under Article 5 of the Regulation (EC) No. 261/2004 air carriers 

are obliged to offer passengers the choice between a refund, re-routing at the earliest opportunity 

or re-routing at a later date at the passenger's convenience.  

167. Article 15 of Regulation (EC) No. 261/2004 provides that obligations to passengers under 

the Regulation cannot be limited or waived by restrictive clauses in a contract of carriage. 

Accordingly, the Defendants cannot contract out of their requirements under the regulation.  

168. Accordingly, pursuant to the Regulation (EC) No 261/2004, the terms of the Defendants' 

contracts with the Plaintiff and Class Members for flights within the EU, flights arriving in the 

EU from outside the EU that are operated by an EU airline, and flights departing from the EU to 

a non-EU country, must provide for a refund for flights cancelled by the airline as a result of 

COVID-19. This is an explicit and/or implied term in each of the Defendants' contracts with 

Class Members. Every Defendant who has not provided a refund on flights to, from or within the 

EU has breached such required contractual clauses with each Class Member. 

Israel 

169. The Aviation Services Law (Compensation and Assistance for Flight Cancellation and 

Change of Conditions), 5772-2012 (the "Aviation Services Law") applies to flights to and from 

the State of Israel.  

Electronically issued / Délivré par voie électronique : 01-May-2020        Court File No./N° du dossier du greffe:  CV-20-00640367-00CP



27 

170. Under this legislation, if a passenger's flight is cancelled, they are entitled to choose 

between a reimbursement of the ticket within 21 days, or re-routing under comparable transport 

conditions.   

171. The legislation also requires the Defendants to publish on their websites a notice detailing 

passengers' rights in the event their flight to and/or from the State of Israel is cancelled. These 

notices form part of the Defendants' contracts with Class Members.   

172. Accordingly, the Defendants must provide refunds to the Plaintiff and Class Members for 

flights to and from the State of Israel that were cancelled by the Defendants as a result of 

COVID-19. This is an explicit and/or implied term in each of the Defendants' contracts with 

Class Members. Every Defendant who has not provided a refund on flights to, from or within 

Israel has breached such required contractual clauses with each Class Member. 

China 

173. The Civil Aviation Administration of China has implemented Flight Regularity 

Administrative Regulations (Ministry of Transport 2016 #56) (the "Flight Regularity 

Administrative Regulations") are applicable to the activities of air carriers established in 

accordance with the law of the People's Republic of China, carriers from Hong Kong, Macao and 

Taiwan and foreign carriers operating flights departing from or having a stopover within Chinese 

territories, excluding Hong Kong, Macao and Taiwan.  

174. Under Article 27, in the event of a flight cancellation, a carrier is required to provide a 

refund or endorsement services.  

175. Accordingly, pursuant to the Flight Regularity Administrative Regulations, the 

Defendants must provide refunds to the Plaintiff and Class Members for flights departing from or 

having a stopover within Chinese territories, excluding Hong Kong, Macao and Taiwan that 

were cancelled by the Defendants as a result of COVID-19. This is an explicit and/or implied 

term in each of the Defendants' contracts with Class Members. Every Defendant who has not 

provided a refund on flights to, from or within China and its territories has breached such 

required contractual clauses with each Class Member. 
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Australia  

176. The Australian Competition and Consumer Act 2010 (CTH) sch 2. ('Australian Consumer 

Law'), contains consumer guarantees that apply to the purchase of domestic and international 

flights departing from Australia, and international flights to Australia where they are booked 

through the Australian website of an airline.  

177. Section 62 of the Australian Consumer Law provides that services, including flights, 

must be supplied within a reasonable time. This guarantee cannot be excluded, restricted or 

modified by the Defendants' contracts.  

178. Under sections 267-269, a consumer can terminate the contract for the supply of services 

and is entitled to a refund where service guarantees are not complied with, and cannot be 

remedied or constitute a major failure.  

179. Under s. 267, a failure to comply with a service guarantee is a major failure if a 

reasonable consumer would not have purchased the services had they known about the extent of 

the failure, the services are substantially unfit for purpose and cannot be remedied within a 

reasonable time, or the supply of the services creates an unsafe situation.  

180. The Defendants' cancellation of the Plaintiff's and Class Members' flights constitutes a 

major failure within the meaning of the Australian Consumer Protection Law.  

181. Accordingly, the Defendants, in their operation of domestic and international flights 

departing from Australia, and international flights to Australia booked through the Australian 

website of an airline, are required to provide refunds for flights that were cancelled as a result of 

COVID-19.  This is an explicit and/or implied term in each of the Defendants' contracts with 

Class Members. Every Defendant who has not provided a refund on flights to, from or within 

Australia has breached such required contractual clauses with each Class Member. 

CAUSES OF ACTION 

Breach of Contract 
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182. The Defendants entered into contracts to provide air carrier services to the Plaintiff and 

each Class Members in exchange for payment. 

183. Each of these contracts explicitly or implicitly by virtue of the regulatory framework in 

which the Defendants were operating, required the Defendants to provide refunds to the Plaintiff 

and Class Members for flights that were cancelled by the airline as a result of COVID-19.  

184. Contrary to the express and/or implied terms of each of the Defendant's contracts with 

Class Members, the Defendants systemically acted in bad faith with respect to their obligations 

to the Plaintiff and Class Members. Specifically, the Defendants breached the terms of their 

contracts with the Plaintiff and Class Members by failing to provide immediate refunds to the 

Plaintiff and Class Members for the amounts paid for flights that were cancelled by the 

Defendants.   

185. As a result of these breaches, the Plaintiff and Class Members have suffered, and 

continue to suffer, losses and damages.  

186. The Plaintiff's and Class Members' contracts with the Defendants are contracts of 

adhesion. The Plaintiff and Class Members rely on the principle of contra proferentem. 

Unjust Enrichment 

187. The Defendants have refused to refund monies paid by the Plaintiff and Class Members 

for flights that were cancelled by the Defendants.  

188. The Defendants have been unjustly enriched in an amount equivalent to the amounts paid 

by the Plaintiff and each Class Member, which were retained by the Defendants after such 

services were cancelled by the Defendants. 

189. The Plaintiff and Class Members suffered a corresponding deprivation equal to the 

Defendants' enrichment.  

190. There is no juristic reason for the enrichment of the Defendants. The amounts retained by 

the Defendants are a result of their improper conduct. It would be inequitable for the Defendants 
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to be permitted to retain any of the monies received from the Plaintiff and Class Members for air 

services that were not provided, and which flow from breaches of contract.  

191. The Plaintiff and Class Members are entitled to the amount of the Defendants' ill-gotten 

gains resulting from their unlawful and inequitable conduct.  

Breach of Consumer Protection Legislation 

192. The Defendants owe statutory duties to the Plaintiff and Class Members who are resident 

in Canada under the Consumer Protection Act, and Equivalent Consumer Protection Legislation 

("Canadian Class Members").  

193. The Defendants have refused to provide refunds for flights that were cancelled by the 

Defendants as a result of COVID-19, contrary to the Defendants' contracts with the Plaintiff and 

Canadian Class Members. Instead, the Defendants have offered only to provide the Plaintiff and 

Canadian Class Members with rebookings, vouchers or credits for future travel.  

194. Each of the Defendants made common representations to Canadian Class Members, 

including through mass emails, or through updated policies posted to their websites. Such 

common representations purported to inform the Class with respect to the Defendants' legal and 

contractual obligations, but were misleading and designed to cause Class Members to revoke 

their rights, or to opt for a lesser benefit than a refund. Such representations offered travel 

vouchers, rebookings or credits in lieu of refunds (collectively, the "Common

Communications"). 

195. The Defendants' Common Communications were false, misleading, unfair, deceptive and 

constituted unconscionable representations, contrary to the Consumer Protection Act and 

Equivalent Consumer Protection Legislation. The Defendants' Common Communications with 

Class Members sought to deprive the Plaintiff and Canadian Class Members of their right to a 

refund and are misleading, false or deceptive and constitute unfair practices contrary to section 

14 of the Consumer Protection Act and Equivalent Consumer Protection Legislation.  

196. The Plaintiff and Canadian Class Members suffered damages as a result of the 

Defendants' statutory breaches and are entitled to rescission of their contracts, as well as 

Electronically issued / Délivré par voie électronique : 01-May-2020        Court File No./N° du dossier du greffe:  CV-20-00640367-00CP



31 

damages pursuant to section 18 of the Consumer Protection Act and Equivalent Consumer 

Protection Legislation.  

DAMAGES

197. The Plaintiff and Class Members have suffered loss and damage as a result of the 

Defendants' acts and omissions particularized herein.  

198. The Defendants knew or ought to have known that as a result of their acts and omissions 

particularized herein, the Plaintiff and Class Members would suffer loss and damage.  

199. Each of the Defendants hold records of the total amount of Class Members' losses. 

PUNITIVE DAMAGES  

200. The Defendants were, at all times, aware that their actions would have a significant 

adverse impact on the Plaintiff and Class Members. The Defendants' conduct was high-handed, 

reckless, without care, deliberate, and in disregard of the Class Members’ rights. Accordingly, 

the Plaintiff requests substantial punitive damages.  

201. The Defendants' conduct is particularly outrageous given the financial condition of Class 

Members that has resulted from the COVID-19 pandemic. The measures required to slow down 

the spread of COVID-19 have resulted, and will continue to result, in many Class Members 

losing their jobs, being laid off, or facing reduced hours and/or pay. Class Members face 

significant financial hardship. The Defendants have deliberately refused to refund the Plaintiff 

and Class Members for flights that were cancelled as a result of the pandemic, without any 

regard for the financial condition of the Plaintiff or Class Members.  

REAL AND SUBSTANTIAL CONNECTION WITH ONTARIO 

202. The Plaintiff pleads that this action has a real and substantial connection with Ontario 

because, among other things:  

(a) the Plaintiff resides in Ontario;  
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(b) the transactions between the Plaintiff and many Class Members and Defendants 

occurred in Ontario;  

(c) the Defendants carry on business in Ontario;  

(d) a substantial portion of the Class Members reside in Ontario; and  

(e) a substantial portion of the damages sustained by the Class were sustained by persons 

and entities domiciled in Ontario.  

RELEVANT LEGISLATION  

203. The Plaintiff pleads and relies on the CPA; the CJA; the CTA; the ATR; Regulation (EC) 

No. 261/2004; the Aviation Services Law (Compensation and Assistance for Flight Cancellation 

and Change of Conditions), 5772-2012; the Flight Regularity Administrative Regulations 

(Ministry of Transport 2016 #56); Competition and Consumer Act 2010 (CTH) sch 2. 

('Australian Consumer Law'); Consumer Protection Act, S.O. 2002, c. 30, Sch. A; Consumer 

Protection Act, R.S.A. 2000, c. C-26.3; the Business Practices and Consumer Protection Act, 

S.B.C. 2004, c. 2; The Consumer Protection Act, C.C.S.M., c. C200; the Consumer Product 

Warranty and Liability Act, S.N.B. 1978, c. C-18.1; the Consumer Protection and Business 

Practices Act, S.N.L. 2009, c. C-31.1; the Consumer Protection Act, R.S.N.W.T. 1988, c. C-17; 

the Consumer Protection Act, R.S.N.S. 1989, c. 92; the Consumer Protection Act, R.S.N.W.T. 

(Nu) 1988, c. C-17; the Consumer Protection Act, C.Q.L.R., c. P-40.1; the Consumer Protection 

and Business Practices Act, S.S. 2013, c. C-30.2; and the Consumer Protection Act, R.S.Y. 2002, 

c. 40.  

PLACE OF TRIAL  

204. The Plaintiff proposes that this action be tried in the City of Toronto, in the Province of 

Ontario, as a proceeding under the CPA.
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