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Court File No.:  CV-17-11846-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES' CREDITORS  

ARRANGEMENT ACT, R.S.C. 1985, c.C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR  

ARRANGEMENT OF SEARS CANADA INC., CORBEIL ÉLECTRIQUE 

INC., S.L.H. TRANSPORT INC., THE CUT INC., SEARS CONTACT 

SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM 

COMMERCE LABS INC., INITIUM TRADING AND SOURCING 

CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA 

INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 

CANADA INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 

4201531 CANADA INC., 168886 CANADA INC., and 3339611 CANADA INC. 

 

 (each an "Applicant", and collectively, the "Applicants") 

 

 

NOTICE OF MOTION  

(For the Wind-up of the Sears Canada Pension Plan) 

 

Representative Counsel to the court-appointed Representatives of employees and retirees 

with respect to pensions and post-retirement benefits of the Applicants will make a motion to a 

Judge presiding over the Commercial List on August 18, 2017 at 10:00 a.m. to speak to the 

scheduling of this motion, at 330 University Avenue, Toronto, Ontario. 

PROPOSED METHOD OF HEARING: The motion shall be heard orally. 

THIS MOTION IS FOR:  

1. AN ORDER directing Sears Canada Inc. to wind up the Sears Canada Inc. Registered 

Retirement Plan (Registration No. 0360065) (the "Sears Canada Plan"), either in entirety or 
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with respect to the DB Component (defined below), effective as of October 1,  2017, or such 

other date as counsel may advise, and to take all necessary steps for the orderly wind-up of the 

plan, including the continuation of payment of pension benefits, without interruption, during the 

wind up process; 

2. AN ORDER, in the alternative, directing the Superintendent of Financial Services of 

Ontario to take the necessary steps to wind up the Sears Canada Plan, either in entirety or with 

respect to the DB Component (defined below), effective as of October 1,  2017, or such other 

date as counsel may advise, and to take all necessary steps for the orderly wind-up of the plan, 

including the continuation of payment of pension benefits from the plan, without interruption, 

during the wind up process; 

3. AN ORDER, if necessary, abridging the time for service of this motion; and 

4. AN ORDER, if necessary, lifting the stay of proceedings in the Initial CCAA Order;  

5. Such further and other relief as counsel may request and this Honourable Court may deem 

just. 

THE GROUNDS FOR THE MOTION ARE: 

The Sears Canada Pension Plan 

1. During their employment years with Sears Canada, employees earned pension benefits 

that are to be paid to them each month during their retirement for their lifetimes.  The pension 

benefits are the employees' deferred wages for work they performed for the company. There are 

approximately 18,000 retirees and beneficiaries who rely on receiving monthly pension benefits 

from the Sears Canada Plan for their livelihoods. 
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2. The Sears Canada Plan was commenced in January 1976 for the purpose of providing 

defined benefit pensions to employees on their retirement (the "DB Component").  The DB 

Component operates by establishing a formula pursuant to which a monthly pension benefit is 

calculated at the time of the retirement of an employee.  During the operation of the plan, an 

actuary is required to perform regular valuations and to advise the company on the amount that it 

must contribute to the plan so that the plan can pay the monthly benefits. In addition, employees 

were also required to regularly contribute a portion of their pay to the Sears Canada Plan. 

3. In June 2008, Sears Canada amended the Sears Canada Plan to add a defined contribution 

component (the "DC Component").  The DC Component operates akin to a collection of   

RRSP-type accounts for the employees, with the company making fixed contributions as a 

percentage of employees' pay to a DC account for each employee. The employees in turn invest 

their funds in investment vehicles in an effort to grow a lump sum to be used on retirement. The 

company's contributions are fixed and no actuarial valuation reports are required for the funding 

of the DC Component. 

4. After June 30, 2008, all Sears Canada employees could only accrue future benefits under 

the DC Component.  Pension benefit accruals for employees who had been accruing a benefit 

under the DB Component were frozen as of June 30, 2008.  These employees retained their 

defined benefit pension that they earned up to June 30, 2008, which would be paid to them as a 

monthly defined benefit pension when they retired from Sears Canada (in addition to any amount 

they earned under the DC Component, if also applicable to them).  

5. The most recent actuarial valuation report for the Sears Pension Plan as at December 31, 

2015 reports that the plan is underfunded by $266.8 million on its wind up.  This means that 
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Sears Canada is required to pay that amount into the plan so that the DB Component can pay the 

full amount of benefits earned by the pension plan members. If that amount is not paid on wind 

up, the retirees' monthly pension benefits will have to be reduced, and financial hardship to 

many, if not all, the Sears Canada retirees will result. 

6. For over the past five years, Sears Canada's financial situation has steadily and 

significantly deteriorated.  

7. Due to the prolonged financial deterioration of Sears Canada, the association of Sears 

retirees, the Store and Catalogue Retiree Group ("SCRG"), comprised of over 6,000 retirees of 

Sears Canada, has since November 2014 been requesting both the company and the Financial 

Services Commission of Ontario ("FSCO") to wind up the Sears Pension Plan, in particular the 

DB component, in order to disengage the pension plan from the failing company and to protect 

the pension income security of the retirees. 

8. The wind up of the plan gives rise to the requirement by the company to pay the full 

amount of the wind up deficit to the plan. The wind up also gives rise to a payment into the plan 

by the Ontario Pension Benefits Guarantee Fund ("PBGF") that would help offset the 

underfunding in the plan and minimize pension benefit reductions. 

9. Under section 82(2) of the Pension Benefits Act, R.S.O. 1990, c. P.8 ("PBA"), the 

Ontario Superintendent of Financial Services is responsible for the administration of the PBGF.   

10. Despite the repeated requests by SCRG, neither the company nor the Superintendent have 

taken steps to wind up the Sears Pension Plan. 
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Sears Canada's CCAA filing increases the urgency for the pension plan to be wound up 

11. On June 22, 2017, Sears Canada was insolvent and applied for protection from its 

creditors under the Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36 ("CCAA").  

Mr. Justice Hainey of the Ontario Superior Court of Justice (Commercial List) issued the Initial 

CCAA Order. 

12. While under CCAA protection, Sears Canada has stated that its main objective is to 

conduct a sales process called the Sales and Investment Solicitation Process ("SISP") to sell 

itself, in whole or in parts, to potential purchasers.  The SISP is ongoing. 

13. Concurrent to the SISP, Sears Canada has identified 59 stores that it would close after 

liquidating the inventory in those stores. On July 18, 2017, Sears Canada brought a motion 

before this court for an order to approve the liquidation sales process for 54 of those stores.  

Sears Canada immediately commenced the closure process of those stores and terminated 2,500 

employees without paying severance pay. 

The PBA/PPSA deemed trust priority in favour of pension plan beneficiaries for amounts 

owing to the pension plan 

14. In the circumstances of Sears Canada CCAA proceedings, it is a virtual certainty that the 

company will not continue in its current form, if at all, nor that a purchaser in the SISP will 

assume the liabilities of the Sears Pension Plan. As a result the plan will need to be terminated, 

i.e., wound up. 

15. Section 57(4) of the PBA and section 30(7) of the Personal Property Security Act, R.S.O. 

1990, c. P. 10 ("PPSA") create a deemed trust priority in favour of the pension plan beneficiaries 
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over certain assets of an employer for the amount owing and not paid by an employer to the 

pension plan on its wind up.  

16. The PBA/PPSA deemed trust priority is critically important for the Sears Canada Plan 

beneficiaries in the circumstances of Sears Canada's CCAA proceedings and future competing 

claims of other creditors. 

17. It is critical for the Sears Canada Plan to be wound up to secure the PBA/PPSA deemed 

trust priority for the beneficiaries of the Sears Canada Plan.  

18. Sears Canada, the administrator of the Sears Canada Plan, owes a fiduciary duty under 

both section 22 of the PBA and the common law to act in the best interests of the pension plan 

members.   

19. Sears Canada is in a conflict of interest. 

20. The Ontario Superintendent of Financial Services also owes a fiduciary duty to the 

pension plan members to act in their best interests. 

21. The delays by the company and the Superintendent to wind up the plan and to secure the 

PBA/PPSA deemed trust priority are potentially highly prejudicial to the beneficiaries of the 

Sears Canada Plan. 

22. The Companies' Creditors Arrangement Act, R.S.C., 1985, c. C-36, sections 1 and 11. 

23. The Pension Benefits Act, R.S.O. 1990, c. P.8, sections 22, 57(4), 68, and 82.  

24. The Personal Property Security Act, R.S.O. 1990, c. P. 10, section 30(7). 
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25. Such further and other grounds as counsel may advise and of which this Honourable 

Court will permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

a) The Affidavit of William Turner, with exhibits, sworn on August 2, 2017; 

b) The Affidavit of Jules Monteyne, with exhibits, sworn on August 11, 2017; and  

c) Such further and other evidence as counsel may advise and which this Honourable Court 

may permit. 

 

August 11, 2017 KOSKIE MINSKY LLP 

20 Queen Street West, Suite 900, Box 52 

Toronto, ON   M5H 3R3 

Andrew J. Hatnay – LSUC No. 31885W 

Tel: 416-595-2083 / Fax: 416-204-2872 

Email: ahatnay@kmlaw.ca 

 

Mark Zigler –  LSUC No. 19757B 

Tel: 416-595-2090/Fax: 416-204-2877 

Email: mzigler@kmlaw.ca 

 Demetrios Yiokaris  - LSUC#: 45852L 

Tel: 416-595-2130 / Fax: 416-204-2810 

Email: dyiokaris@kmlaw.ca  

 Representative Counsel to the Retirees of  

Sears Canada  
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