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Court File No. 09-CL-7950
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
NORTEL NETWORKS CORPORATION, NORTEL NETWORKS LIMITED,
NORTEL NETWORKS GLOBAL CORPORATION, NORTEL NETWORKS
INTERNATIONAL CORPORATION, NORTEL NETWORKS TECHNOLOGY
CORPORATION, NORTEL COMMUNICATIONS INC., ARCHITEL SYSTEMS
CORPORATION AND NORTHERN TELECOM CANADA LIMITED
APPLICATION UNDER THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED
NOTICE OF MOTION
(Waiver and Reserve Agreement)
(returnable May 1, 2017)
Nortel Networks Corporation, Nortel Networks Limited (“NNL”), Nortel Networks
Technology Corporation, Nortel Networks International Corporation, Nortel Networks
Global Corporation, Nortel Communications Inc., Architel Systems Corporation and
Northern Telecom Canada Limited (collectively, the “Canadian Debtors”) jointly with
Ernst & Young Inc. in its capacity as monitor (the “Monitor”) of the Canadian Debtors will
make a motion to Justice Newbould of the Commercial List court on May 1, 2017, at 10:00
a.m., or as soon after that time as the motion can be heard, at 330 University Avenue,
Toronto, Ontario.
PROPOSED METHOD OF HEARING: The motion is to be heard:
☐ in writing under subrule 37.12.1(1) because it is on consent or unopposed or made
without notice;
☐ in writing as an opposed motion under subrule 37.12.1(4);
☒ orally.
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-2THIS MOTION IS FOR AN ORDER:
(a)

validating service of this Notice of Motion and the Motion Record and dispensing
with further service thereof;

(b)

approving that certain Waiver and Reserve Agreement dated April 26, 2017 (the
“Waiver and Reserve Agreement”);

(c)

approving the Monitor’s waiver of the conditions set forth in Sections 9.2(b) and (c)
of the Plan of Compromise and Arrangement pursuant to the Companies’ Creditors
Arrangement Act concerning, affecting and involving the Canadian Debtors dated
November 30, 2016 (the “Plan”) approved by this Court in its Sanction Order dated
January 24, 2017 (the “Sanction Order”) on the terms set forth in the Waiver and
Reserve Agreement; and

(d)

establishing a CA$44 million reserve (the “Appeal Reserve”) by the Canadian Estate
in respect of any additional payments determined by the Canadian Court i to be due to
the LTD Beneficiaries beyond pro rata distributions on account of the LTD
Obligations that are Proven Affected Unsecured Claims under the Plan; and

(e)

capping the maximum additional obligation that could be owing to the LTD
Beneficiaries at the CA$44 million Appeal Reserve amount.

THE GROUNDS FOR THE MOTION ARE:
General Background
(a)

On January 14, 2009, this Court made an initial order (as amended and restated from
time to time, the “Initial Order”) granting, among other things, a stay of proceedings
in favour of the Canadian Debtors pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended to January 14, 2009
(the “CCAA”), and appointing Ernst & Young Inc. as Monitor in the CCAA
proceedings;

i

Capitalized terms used herein and not otherwise defined have the meaning given to them in the One Hundred
and Thirty Eighth Report of the Monitor dated April 26, 2017.

4
-3(b)

Nortel Networks Inc. and certain of its U.S. subsidiaries and affiliates concurrently
filed voluntary petitions under Chapter 11 of the U.S. Bankruptcy Code in the United
States Bankruptcy Court for the District of Delaware on January 14, 2009;

(c)

Nortel Networks UK Limited and certain of its affiliates located in EMEA (the
“EMEA Debtors” and with the Canadian Debtors and the U.S. Debtors, the
“Estates”) were granted administration orders by the High Court of England and
Wales on January 14, 2009;

(d)

On January 24, 2017, this Court granted a Sanction Order approving the Plan and the
SPSA. Among other things, the SPSA settles the allocation of the $7.3 billion of
escrowed sale proceeds among the Estates and the Plan substantively consolidates the
Canadian Debtors and provides for pro rata distributions to their unsecured creditors;

LTD Objectors’ Leave Application and its Impact on the Plan and SPSA Becoming
Effective
(a)

At the sanction hearing, the LTD Objectors sought an “adjustment” to the Plan that
would see an additional CA$44 million paid to the Canadian Debtors’ former LTD
beneficiaries pursuant to the Plan “…for full payment of the Nortel LTD income and
medical and dental claims…” The LTD Objectors suggested in their submissions
filed with the Court that CA$44 million “…could be placed in a reserve account, in
order to allow the [Plan’s] allocation and distribution of cash, less the [CA]$44
million reserve account, be paid to all creditors by April 2017 as currently intended”;

(b)

This Court found that the LTD Objectors had no basis to make the request they were
making and granted the Sanction Order approving the Plan;

(c)

The target date for the occurrence of the “Plans Effective Date” under the SPSA
(being the date the SPSA was targeted to become fully effective in accordance with
its terms and, among other things, sale proceeds would begin to be released from
escrow to the benefit of the Estates) was February 15, 2017;

(d)

There are various conditions to the effectiveness of the Plan and the SPSA, including,
in the case of the Plan, that each of the Sanction Order and the Canadian Escrow
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-4Release Order shall have become a “Final Order” (as such term is defined in each of
the Plan and the SPSA);
(e)

On February 14, 2017, the LTD Objectors sought leave to appeal the Sanction Order
and the Canadian Escrow Release Order to the Ontario Court of Appeal. On March
13, 2017, the Ontario Court of Appeal dismissed the LTD Objectors’ leave to appeal
application. The LTD Objectors have until May 12, 2017, to seek leave to appeal to
the Supreme Court of Canada;

(f)

As a result of the LTD Objectors seeking leave to appeal the Sanction Order and the
Canadian Escrow Release Order and having the opportunity to seek leave to appeal to
the Supreme Court of Canada, the Sanction Order and the Canadian Escrow Release
Orders are not yet Final Orders within the meaning of either the Plan or the SPSA. As
such, the conditions to the effectiveness of the Plan and the SPSA are not currently
capable of satisfaction and neither the Plan nor the SPSA have become effective;

(g)

The failure of the Plan and the SPSA to become fully effective means the sale
proceeds have not yet been distributed to the Estates and the Canadian Debtors have
been unable to make distributions to their creditors, which were originally
contemplated to begin in mid-April 2017;

(h)

In the absence of the SPSA and Plan becoming effective, distributions to creditors
will be further delayed pending final resolution of any leave to appeal or resulting
appeal to the Supreme Court by the LTD Objectors, which could take several more
months to resolve, even on an expedited basis. Moreover, the “outside date” for the
SPSA and Plan to become effective is August 31, 2017. In the absence of the
Sanction Order and Canadian Escrow Release Order becoming Final Orders by
August 31, 2017, it could be open to one of the Estates to seek to terminate the SPSA,
and the Plan would be null and void in accordance with its terms (unless the outside
date for the Plans Effective Date under the SPSA is extended);
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(i)

The Monitor engaged in good faith negotiations with the U.S. Debtors, EMEA
Debtors and various creditor constituents regarding these matters and on April 26,
2017, the Canadian Debtors, the U.S. Debtors, the EMEA Debtors and Monitor
entered into the Waiver and Reserve Agreement;

(j)

The Waiver and Reserve Agreement contemplates the establishment of a CA$44
million Appeal Reserve in respect of any additional payments determined by the
Canadian Court to be due to the LTD Beneficiaries beyond pro rata distributions on
account of the LTD Obligations that are Proven Affected Unsecured Claims under the
Plan. The Waiver and Reserve Agreement also provides for various waivers by the
Canadian Estate, the Monitor, the U.S. Debtors and the EMEA Debtors as a means of
permitting the SPSA and the Plan to become effective notwithstanding that the
Sanction Order and Canadian Escrow Release Order are not yet Final Orders;

(k)

The waivers contemplated by the Waiver and Reserve Agreement are subject to the
Court approving the Waiver and Reserve Agreement and granting the relief sought on
this motion, including the “capping” of any additional potential entitlement that may
be established on account of the LTD Obligations at the CA$44 million Appeal
Reserve amount;

(l)

The establishment of the Appeal Reserve will not have a material impact on initial
distributions to be made to unsecured creditors under the Plan;

(m)

The concept of an LTD Reserve was proposed by the LTD Objectors in their
submission as a means of allowing the Plan and SPSA to be implemented. The
Monitor’s counsel provided drafts of the Waiver and Reserve Agreement and form of
Order sought to the LTD Objectors. The LTD Objectors have advised the Monitor’s
counsel they are prepared to consent to the form of Order sought by the Monitor and
Canadian Estate with respect to the Waiver and Reserve Agreement;

(n)

The “capping” of the additional obligation that could be owing to the LTD
Beneficiaries at the CA$44 million Appeal Reserve amount provides certainty for the

7
-6Canadian Estate, Monitor and creditors regarding the potential economic outcome of
any successful appeal by the LTD Objectors;
(o)

Approval of the Waiver and Reserve Agreement and related relief sought will permit
the Plan and the SPSA to become effective, thereby allowing for the release of the
escrowed sale proceeds to the Estates and permitting the Monitor and the Canadian
Estate to implement the Plan and make distributions to creditors;

(p)

The proposed Waiver and Reserve Agreement, the establishment of the Appeal
Reserve and related relief are fair and reasonable in the circumstances, balance
stakeholder interests and are supported by the Monitor;

(q)

Section 11(1) of the CCAA; and

(r)

Such further and other grounds as counsel may advise and this Court permits.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:
(a)

One Hundred and Thirty Eighth Report of the Monitor dated April 26, 2017, and the
appendices thereto;

(b)

Such further and other material as counsel may advise and this Court may permit.
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Court File No. 09-CL-7950
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF
COMPROMISE OR ARRANGEMENT OF
NORTEL NETWORKS CORPORATION, NORTEL NETWORKS LIMITED, NORTEL
NETWORKS GLOBAL CORPORATION, NORTEL NETWORKS INTERNATIONAL
CORPORATION, NORTEL NETWORKS TECHNOLOGY CORPORATION, NORTEL
COMMUNICATIONS INC., ARCHITEL SYSTEMS CORPORATION AND
NORTHERN TELECOM CANADA LIMITED
ONE HUNDRED AND THIRTY EIGHTH REPORT OF THE MONITOR
DATED APRIL 26, 2017
INTRODUCTION
1.

On January 14, 2009 (the “Filing Date”), Nortel Networks Corporation (“NNC” and
collectively with all its subsidiaries “Nortel” or the “Company”), Nortel Networks
Limited (“NNL”), Nortel Networks Technology Corporation, Nortel Networks
International Corporation and Nortel Networks Global Corporation (collectively, with the
New Applicants (as defined below), the “Canadian Debtors”) filed for and obtained
protection under the Companies’ Creditors Arrangement Act (“CCAA”). Pursuant to the
Order of this Court dated January 14, 2009, as amended and restated (the “Initial
Order”), Ernst & Young Inc. was appointed as the Monitor of the Canadian Debtors (the
“Monitor”) in the CCAA proceedings (the “CCAA Proceedings”). The stay of
proceedings was, subject to further Order of the Court, extended indefinitely by this
Court in its Sanction Order dated January 24, 2017.

2.

Nortel Networks Inc. (“NNI”) and certain of its U.S. subsidiaries and affiliates
concurrently filed voluntary petitions under Chapter 11 of the U.S. Bankruptcy Code (the
“Code”) in the United States Bankruptcy Court for the District of Delaware (the “U.S.
Court”) on January 14, 2009 (the “Chapter 11 Proceedings”). As required by U.S. law,
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an official committee of unsecured creditors (the “Committee”) was established in
January, 2009.
3.

An ad hoc group of holders of bonds issued by NNL, NNC and Nortel Networks Capital
Corporation has been organized and is participating in these proceedings as well as the
Chapter 11 Proceedings (the “Bondholder Group”). In addition, pursuant to Orders of
this Court, representative counsel was appointed on behalf of the former employees of the
Canadian Debtors, the continuing employees of the Canadian Debtors and the LTD
Beneficiaries (collectively, “Representative Counsel”) and each of these groups is
participating in the CCAA Proceedings.

4.

Nortel Networks (CALA) Inc. (“NN CALA” and together with NNI and certain of its
subsidiaries and affiliates that filed on January 14, 2009, the “U.S. Debtors”) filed a
voluntary petition under Chapter 11 of the Code in the U.S. Court on July 14, 2009.

5.

Nortel Networks UK Limited (“NNUK”) and certain of its affiliates located in EMEA
were granted administration orders (the “U.K. Administration Orders”) by the High
Court of England and Wales on January 14, 2009 (collectively the “EMEA Debtors” and
with the Canadian Debtors and the U.S. Debtors, the “Estates” and each an “Estate”).
The UK Administration Orders appointed Alan Bloom, Stephen Harris, Alan Hudson and
Chris Hill of Ernst & Young LLP as administrators of the various EMEA Debtors, except
for Nortel Networks (Ireland) Limited, to which David Hughes (Ernst & Young LLP
Ireland) and Alan Bloom were appointed (collectively, the “Joint Administrators”).

6.

Subsequent to the filing date, Nortel Networks S.A. (“NNSA”) commenced secondary
insolvency proceedings within the meaning of Article 27 of the European Union’s
Council Regulation (EC) No 1346/2000 on Insolvency Proceedings in the Republic of
France pursuant to which a liquidator (the “French Liquidator”) and an administrator
were appointed by the Versailles Commercial Court.

7.

The CCAA Proceedings and the U.K. Administration proceedings of NNUK and the
other EMEA Debtors have been recognized by the U.S. Court as foreign main
proceedings under Chapter 15 of the Code.
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8.

Subsequent to the Filing Date, certain other Nortel subsidiaries have filed for creditor
protection or bankruptcy proceedings in the local jurisdiction in which they are located.

9.

On March 18, 2016, Nortel Communications Inc., Architel Systems Corporation and
Northern Telecom Canada Limited (collectively, the “New Applicants”) sought and
were granted an Order (New Applicants) of this Court pursuant to the CCAA (the “New
Applicants Order”). Pursuant to the New Applicants Order, each of the New Applicants
was deemed to be an “Applicant” (as defined in the Initial Order) in the CCAA
Proceedings, entitled to all of the rights, benefits and protections granted by, and
otherwise subject to, among other Orders of this Court entered in the CCAA Proceedings,
the Initial Order as if it were an Applicant thereunder. The New Applicants Order also
procedurally consolidated the CCAA proceedings of the New Applicants with the CCAA
Proceedings.

PURPOSE
10.

The purpose of this One Hundred and Thirty Eighth Report of the Monitor (“One
Hundred and Thirty Eighth Report”) is to provide this Court and stakeholders with:
a) an update on the status of the implementation of the Plan of Compromise and
Arrangement pursuant to the Companies’ Creditors Arrangement Act
concerning, affecting and involving the Canadian Debtors dated November 30,
2016 (the “Plan”) and the related Settlement and Plans Support Agreement
dated October 12, 2016 (the “SPSA”); and
b) information in respect of the Monitor and Canadian Debtors’ motion seeking
approval of that certain Waiver and Reserve Agreement dated April 26, 2017,
entered into among the Canadian Debtors, U.S. Debtors, EMEA Debtors and
Monitor that, subject to the approval of this Court and the U.S. Court, will
permit the Plan and the SPSA to become effective notwithstanding that the
Sanction Order dated January 24, 2017 (the “Sanction Order”) and Canadian
Escrow Release Order dated January 24, 2017 (the “Canadian Escrow
Release Order”) are not yet “Final Orders” as defined in each of the Plan and
the SPSA.
3

14

TERMS OF REFERENCE
11.

In preparing this One Hundred and Thirty Eighth Report, the Monitor has relied upon
unaudited financial information, the Company’s books and records, financial information
prepared by the Company and discussions with the Company. The Monitor has not
audited, reviewed or otherwise attempted to verify the accuracy or completeness of this
information. Unless otherwise stated, all monetary amounts contained herein are
expressed in U.S. dollars.

12.

Capitalized terms used herein and not otherwise defined in this One Hundred and Thirty
Eighth Report are as defined in the Plan, the SPSA, or previous Reports of the Monitor.

13.

The Monitor has made various materials relating to the CCAA Proceedings available on
its website at www.ey.com/ca/nortel (the “Website”). The Website also contains a
dynamic link to Epiq Bankruptcy LLC’s website where materials relating to the Chapter
11 Proceedings are posted.

LTD OBJECTORS’ LEAVE APPLICATION AND ITS IMPACT ON EFFECTING THE
PLAN AND SPSA
14.

As described in further detail in the One Hundred and Thirty Sixth Report, at the sanction
hearing to approve the Plan, Joseph Greg McAvoy and Jennifer Holley (collectively, the
“LTD Objectors”) sought to have an additional CA$44 million paid to the Canadian
Debtors’ former LTD beneficiaries pursuant to the Plan “…for full payment of the Nortel
LTD income and medical and dental claims…” This Court found the LTD Objectors had
no basis to make the request and granted the Sanction Order approving the Plan. A copy
of the Plan is attached as Appendix “A” hereto.

15.

The Plan and SPSA were targeted to become effective on February 15, 2017. On
February 14, 2017, the LTD Objectors sought leave to appeal the Sanction Order and
Canadian Escrow Release Order to the Ontario Court of Appeal. On March 13, 2017, the
Ontario Court of Appeal dismissed the LTD Objectors’ leave application. The Monitor
understands the LTD Objectors intend to seek leave to appeal the denial of leave to the
Supreme Court of Canada (the “SCC”). The deadline for the LTD Objectors to seek
leave is May 12, 2017.
4
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16.

It is a condition to the effectiveness of the Plan that each of the Sanction Order and
Canadian Escrow Release Order be Final Orders. Similarly, it is a condition to the
effectiveness of the SPSA that the Sanction Order be a Final Order. As a result of the
LTD Objectors seeking leave to appeal the Sanction Order and Canadian Escrow Release
Order and the prospect of a further leave to appeal application and/or appeal to the SCC,
neither the Sanction Order nor Canadian Escrow Release Order is a Final Order, and
neither the Plan nor SPSA have become effective. The result is that the Canadian Estate
has yet to receive any portion of its allocation entitlement of approximately $4.143 billion
under the SPSA and distributions to creditors, which were originally contemplated to
begin in mid-April 2017, have not been made.

17.

In the absence of the SPSA and Plan becoming effective, distributions to creditors will be
further delayed pending final resolution of any leave to appeal or resulting appeal by the
LTD Objectors to the SCC, which could take several more months to finally resolve,
even on an expedited basis. Moreover, the “outside date” for the SPSA and Plan to
become effective is August 31, 2017. In the absence of the Sanction Order and Canadian
Escrow Release Order becoming Final Orders by August 31, 2017, it could be open to
one of the Estates to seek to terminate the SPSA, and the Plan would be null and void in
accordance with its terms (unless the outside date for the Plans Effective Date under the
SPSA is extended).

THE WAIVER AND RESERVE AGREEMENT
18.

The Monitor has engaged in good faith negotiations with the U.S. Debtors and EMEA
Debtors and consulted with various stakeholder groups regarding the matters outlined
above and their implications in terms of the SPSA and Plan becoming effective. These
negotiations have culminated in the Canadian Debtors, U.S. Debtors, EMEA Debtors and
Monitor entering into the Waiver and Reserve Agreement, a copy of which is attached as
Appendix “B” hereto. Pursuant to the Waiver and Reserve Agreement, the Estates have
agreed:
a) to the establishment of a CA$44 million reserve (the “Appeal Reserve”) in
respect of any additional payments determined by the Canadian Court to be
due to the LTD Beneficiaries beyond pro rata distributions on account of the
5
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LTD Obligations that are Proven Affected Unsecured Claims under the Plan;
and
b) to waive the condition to the SPSA that the Sanction Order shall have become
a Final Order.
19.

In addition, the Monitor has agreed, subject to Court approval, to waive the conditions
under the Plan relating to the Sanction Order and Canadian Escrow Release Order being a
Final Order, and the U.S. Debtors, subject to approval of the U.S. Court, have agreed to
waive the condition under the U.S. Plans that the Sanction Order be a Final Order.

20.

The Waiver and Reserve Agreement is subject to approval of this Court. In addition, the
agreement to establish the Appeal Reserve and the various waivers under the Waiver and
Reserve Agreement are also subject to the LTD Objectors consenting to the form of
Order sought from this Court approving the Waiver and Reserve Agreement, which
Order also contemplates “capping” the maximum additional entitlement that may be
established on account of the LTD Obligations at CA$44 million.1 The Monitor requires
this “capping” relief to provide the Plan waiver so that it has certainty regarding the
potential economic impact of any appeal by the LTD Objectors.

21.

All parties in interest reserve all rights to continue to oppose any leave to appeal, appeal
or other review sought by the LTD Objectors. The Monitor intends to oppose any leave
application to the SCC by the LTD Objectors and to seek an expedited resolution of any
such leave application.

22.

Counsel to the Monitor delivered draft copies of the Waiver and Reserve Agreement and
the form of Order sought to the LTD Objectors and corresponded with the LTD Objectors
regarding certain comments on the documents. The LTD Objectors have advised counsel
to the Monitor they are prepared to consent to the Order. The Monitor has requested that
the LTD Objectors confirm their consent at the hearing of the within motion.

1

In their submissions to this Court, the LTD Objectors sought that CA$44 million “…be placed in a reserve
account, in order to allow the Nortel Plan’s allocation and distribution of cash, less the Cdn$44 million reserve
account, be paid to all creditors…” A copy of the LTD Objectors Notice of Intention to Appear and Submission for
Anticipated January 24, 2017 Fairness Hearing to Sanction the Nortel CCAA Plan from Greg McAvoy and Jennifer
Holley dated January 13, 2017, is attached as Appendix “C” hereto.
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23.

The Monitor believes the Waiver and Reserve Agreement, if approved by the Court on
the terms sought, will permit the Plan and SPSA to become effective in the near term,
thereby allowing for the release of the escrowed sale proceeds to the Estates and
permitting the Monitor and Canadian Estate to implement the Plan and make distributions
to creditors. Assuming an SPSA and Plan effective date of early May 2017, the Monitor
expects an initial distribution to creditors would begin in late June or early July 2017. The
establishment of the Appeal Reserve will not have a material impact on anticipated initial
distributions to unsecured creditors pursuant to the Plan.

MONITOR’S RECOMMENDATION
24.

The delay in the Plan and SPSA becoming effective has already resulted in the delay of
distributions to creditors and, in the absence of a resolution being reached in respect of
the matters outlined herein, the Plan and SPSA will not become effective until final
resolution of any leave to appeal or resulting appeal to the SCC by the LTD Objectors.
The Waiver and Reserve Agreement represents a means of permitting the Plan and SPSA
to become effective so the Canadian Estate and Monitor can work towards making
distributions to creditors, while also preserving the ability of the LTD Objectors to pursue
their leave to appeal application and any resulting appeal to seek to establish an
entitlement to the Appeal Reserve. Accordingly, the Monitor believes the Waiver and
Reserve Agreement and related relief sought appropriately balances the interests of
stakeholders and respectfully recommends this Court approve the Waiver and Reserve
Agreement.

All of which is respectfully submitted this 26th day of April, 2017.
ERNST & YOUNG INC.
in its capacity as Monitor of Nortel Networks Corporation et al.
and not its personal capacity
Per:

Murray A. McDonald
President
7
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APPENDIX "A"
[ATTACHED]
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PLAN OF COMPROMISE AND ARRANGEMENT
WHEREAS Nortel Networks Corporation, Nortel Networks Limited, Nortel Networks Global
Corporation, Nortel Networks International Corporation, Nortel Networks Technology
Corporation, Nortel Communications Inc., Architel Systems Corporation and Northern Telecom
Canada Limited (each, a “Canadian Debtor” and collectively, the “Canadian Debtors” ) are
debtor companies under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as
amended to and including January 14, 2009 (the “CCAA”);
AND WHEREAS Nortel Networks Corporation, Nortel Networks Limited, Nortel Networks
Global Corporation, Nortel Networks International Corporation and Nortel Networks
Technology Corporation obtained an Initial Order (as amended and restated from time to time,
the “Initial Order”) of the Ontario Superior Court of Justice (the “CCAA Court”) under the
CCAA dated January 14, 2009;
AND WHEREAS Nortel Communications Inc., Architel Systems Corporation and Northern
Telecom Canada Limited (collectively, the “New Applicants”) obtained an Order of the CCAA
Court dated March 18, 2016, that, among other things, deemed each of the New Applicants to be
an “Applicant” (as defined in the Initial Order) and entitled to all of the rights, benefits and
protections granted by, and otherwise subject to, among other Orders, the Initial Order as if it
were an Applicant thereunder;
AND WHEREAS on October 12, 2016, the Canadian Debtors, the Monitor, the U.S. Debtors,
the EMEA Debtors and the other Settlement Parties entered into the Settlement and Support
Agreement, which agreement, subject to its effectiveness, fully and finally resolves the
Allocation Dispute and certain claims and other disputes amongst the Settlement Parties;
AND WHEREAS the Settlement and Support Agreement contemplates coordinated plan
processes in the CCAA Proceedings and the U.S. Proceedings as a means of implementing and
effectuating the Settlement and Support Agreement;
AND WHEREAS the Canadian Debtors hereby propose and present this plan of compromise
and arrangement to the Affected Unsecured Creditors Class (as defined below) under and
pursuant to the CCAA.
ARTICLE 1
INTERPRETATION
1.1

Definitions

In the Plan, unless otherwise stated or unless the subject matter or context otherwise requires:
“1988 Bondholder” means a holder of one or more 1988 Bonds, including any holder of a
beneficial interest in 1988 Bonds.
“1988 Bondholder Claim” means a Claim by a 1988 Bondholder in respect of the 1988 Bonds,
including as asserted by the 1988 Bonds Trustee.
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-2“1988 Bonds” means the 6.875% Senior Notes due 2023, governed by the 1988 Bonds
Indenture, issued by Northern Telecom Limited (now NNL).
“1988 Bonds Indenture” means that certain Indenture dated November 30, 1988, made by
Northern Telecom Limited (now NNL), as issuer, and The Toronto-Dominion Bank Trust
Company, as trustee.
“1988 Bonds Trustee” means Wilmington Trust, National Association in its capacity as
replacement trustee under the 1988 Bonds Indenture.
“2006 Bonds” means the Floating Rate Senior Notes due 2011, the 10.125% Senior Notes due
2013 and the 10.750% Senior Notes due 2016, governed by the Indenture dated as of July 5,
2006, as supplemented by the First Supplemental Indenture dated as of July 5, 2006, the Second
Supplemental Indenture dated as of May 1, 2007, and the Third Supplemental Indenture dated as
of May 28, 2008, issued by NNL and guaranteed by NNC and NNI.
“2007 Bonds” means the 1.75% Convertible Senior Notes due 2012 and the 2.125% Convertible
Senior Notes due 2014, governed by the Indenture dated as of March 28, 2007, issued by NNC
and guaranteed by NNL and NNI.
“Additional Bondholder Fee Amount” has the meaning ascribed thereto in Section 4.11.
“Administration Charge” has the meaning ascribed thereto in the Initial Order.
“Administrative Reserve” means a reserve of Available Cash in an amount to be determined by
the Monitor to be held by the Canadian Estate for the purpose of maintaining security for
obligations secured by the Administration Charge and funding the ongoing obligations,
administration and wind-down of the Canadian Estate and the implementation of this Plan,
including the professional fees and expenses of the Monitor and its counsel.
“Affected Claim” means (i) any Claim that is not an Unaffected Claim, and (ii) any
Director/Officer Claim that is a Released Claim and, for greater certainty, includes any Affected
Unsecured Claim, Intercompany Claim (excluding any Canadian Intercompany Claim and the
Remaining Revolver Claim) or Equity Claim.
“Affected Creditor” means any Creditor with an Affected Claim, but only with respect to and to
the extent of such Affected Claim.
“Affected Unsecured Claim” means any Affected Claim that is not a Director/Officer Claim or
Equity Claim.
“Affected Unsecured Creditor” means any holder of an Affected Unsecured Claim, but only
with respect to and to the extent of such Affected Unsecured Claim.
“Affected Unsecured Creditor Pool” means, on a Distribution Date, the amount of Available
Cash, less: (i) the Unresolved Claims Reserve; (ii) the Administrative Reserve; and (iii) the
amounts necessary to satisfy any outstanding Proven Priority Claims.
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-3“Affected Unsecured Creditors Class” means the class of Creditors comprised solely of
Affected Unsecured Creditors grouped for the purposes of considering and voting on this Plan
and receiving distributions hereunder.
“Allocation Dispute” means that certain litigation before the Canadian Court and the U.S. Court
in which the allocation of the Sale Proceeds is at issue.
“Applicable FX Rate” means the spot or blended rate (as applicable, which blended rate shall
take into account the amounts converted and the rates at which such conversion occurred) at
which Sale Proceeds are or have been converted from U.S. dollars to Canadian dollars as
contemplated by Section 7(b) of the Settlement and Support Agreement.
“Applicable Law” means any law, statute, order, decree, consent decree, judgment, rule,
regulation, ordinance or other pronouncement having the effect of law whether in Canada, the
United States or any other country, or any domestic or foreign state, county, province, city or
other political subdivision or of any Governmental Entity.
“Allowed Claims” shall have the meaning given to such term in the U.S. Plans.
“Applicant” has the meaning ascribed thereto in the Initial Order.
“Available Cash” means, from time to time, all Cash of the Canadian Estate, including but not
limited to the Canadian Debtors’ cash on hand and amounts released to the Canadian Estate as
contemplated pursuant to Section 4.2 and Section 4.3 of this Plan, and includes any Cash
received by the Canadian Estate from the sale or other disposition or monetization of any
residual assets or any other Cash received by the Canadian Estate from time to time.
“Bankruptcy Proceeding” means any bankruptcy or receivership proceeding pursuant to the
BIA, whether commenced by application for a bankruptcy or receivership order or by an
assignment in bankruptcy made or deemed to be made, and shall include any proceeding in
which a receiver is appointed in respect of a Person or its assets, including pursuant to provincial
law.
“BIA” means the Bankruptcy and Insolvency Act (R.S.C. 1985, c. B-3, as amended) or any
successor legislation thereto.
“Bondholder Advisor Fee Letter” means that certain fee letter dated June 23, 2011, among
certain of the Canadian Debtors, Bennett Jones LLP, Milbank, Tweed, Hadley & McCloy LLP
and FTI Capital Advisors, LLC and shall include, for the avoidance of doubt, the “2009
Engagement Letter” as such term is defined in the fee letter.
“Bondholder Fee Amount” has the meaning ascribed thereto in Section 4.11.
“Bondholder Group” means the ad hoc group of bondholders that hold notes issued and/or
guaranteed by NNC, NNL, NNI and NNCC that has been organized and is participating in the
CCAA Proceedings and the U.S. Proceedings, as such group may have been and may be
constituted from time to time.
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-4“Business Day” means a day, other than Saturday, Sunday or a statutory holiday, on which
banks are generally open for business in both Toronto, Ontario, Canada and New York, New
York, USA.
“CAD Claims” has the meaning ascribed thereto in Section 6.4(c).
“Canada Only Sale Proceeds Orders” means the following orders of the CCAA Court: (i)
Approval and Vesting Order (Strandherd Lands) dated November 19, 2009; (ii) Approval and
Vesting Order (Nortel-LGE Joint Venture) dated May 3, 2010; (iii) Approval and Vesting Order
(Relay) dated June 29, 2010; (iv) Approval and Vesting Order (IP Address Sale –
Salesforce.com, Inc.) dated February 17, 2012; (v) Approval and Vesting Order (IP Address
Sale) dated February 17, 2012; (vi) Approval and Vesting Order (IP Address Sale – Bell Aliant
Regional Communications Limited Partnership) dated April 4, 2012; (vii) Approval and Vesting
Order (IP Address Sale – Vodafone Americas Inc.) dated May 7, 2012; (viii) Approval and
Vesting Order (IP Address Sale – Beyond Excellent Technology Ltd.) dated September 9, 2014;
(ix) Approval and Vesting Order (IP Address Sale – Charter Communications Operating, LLC)
dated December 17, 2014; (x) Approval and Vesting Order (IP Address Sale – Zhejiang Tmall
Technology Co., Ltd. and Alibaba Cloud Computing Limited) dated February 3, 2015; (xi)
Approval and Vesting Order (IP Address Sale – Alibaba.com LLC) dated April 16, 2015; (xii)
Approval and Vesting Order (IP Address Sale – Frontier Communications) dated August 5,
2015; (xiii) Approval and Vesting Order (IP Address Sale – Suddenlink Communications) dated
August 5, 2015; (xiv) Approval and Vesting Order (IP Address Sale – Reliance Jio Infocomm
Pte Ltd.) dated January 6, 2016; (xv) Approval and Vesting Order (IP Address Sale – Zhejiang
Alibaba Cloud Computing Limited and Alibaba.com LLC) dated February 1, 2016, and any
other order of the CCAA Court pursuant to which proceeds of sale arising solely from the assets
of the Canadian Debtors are held (but excluding, for the avoidance of doubt, the orders of the
CCAA Court approving the Escrow Agreements).
“Canadian Allocation” means the Sale Proceeds to be received by the Canadian Estate pursuant
to Section 2 of the Settlement and Support Agreement as described in Section 4.2(c)(i) of this
Plan.
“Canadian Court” means the CCAA Court, the Ontario Court of Appeal, the Supreme Court of
Canada or any other court of competent jurisdiction overseeing the CCAA Proceedings or any
Bankruptcy Proceeding in respect of any of the Canadian Debtors or their assets (including any
appeals) from time to time.
“Canadian Debtors” has the meaning ascribed thereto in the recitals to this Plan.
“Canadian Dollar Escrow Account” means the account with the Canadian Escrow Agent
established pursuant to the Canadian Escrow Agreement to hold the Canadian dollar
denominated Cash resulting from the conversion of up to $1,200,000,000 of Sale Proceeds into
Canadian dollars as contemplated in the Settlement and Support Agreement.
“Canadian Escrow Agent” means Royal Trust Corporation of Canada in its capacity as
Canadian distribution agent under the Canadian Escrow Agreement.
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-5“Canadian Escrow Agreement” means that certain Canadian distribution escrow agreement
dated October 24, 2016, among NNC, NNL, NNI, NNUK, NNSA, certain other Nortel Group
entities, the Monitor, the UCC and the Canadian Escrow Agent governing that portion of the
Sale Proceeds that has been or will be converted into Canadian dollars as contemplated in the
Settlement and Support Agreement.
“Canadian Escrow Release Order” means an order issued by the CCAA Court authorizing and
directing the Escrow Agents to release the Sale Proceeds from the Escrow Accounts in the
manner contemplated by the Settlement and Support Agreement.
“Canadian Estate” means the Canadian Debtors as substantively consolidated pursuant to this
Plan, the corporate body of which shall be NNL. From and after the Plan Effective Date,
references to the Canadian Estate shall be deemed to be references to NNL, and vice versa.
“Canadian Intercompany Claims” has the meaning ascribed thereto in Section 2.2(f).
“Canadian Pension Claim” means any and all Claims arising from or related to deficits and
alleged deficits in the Canadian Registered Pension Plans.
“Canadian Registered Pension Plans” means: (i) the Managerial Plan; and (ii) the Negotiated
Plan.
“Canadian Tax Act” means the Income Tax Act (Canada) and the Income Tax Regulations, in
each case as amended from time to time.
“Cash” means cash, certificates of deposit, bank deposits, commercial paper, treasury bills and
other cash equivalents.
“CCAA” has the meaning ascribed thereto in the recitals to this Plan.
“CCAA Court” has the meaning ascribed thereto in the recitals to this Plan.
“CCAA Proceedings” means the proceedings commenced by certain of the Canadian Debtors in
the CCAA Court under the CCAA on the Filing Date, having Court File Number 09-CL-7950,
and shall include the CCAA proceedings of the New Applicants.
“CCC” means the ad hoc committee of creditors having claims only against the Canadian
Debtors comprised of: the former and disabled Canadian employees of the Canadian Debtors
through their court-appointed representatives, Unifor, Morneau Shepell Ltd. as Administrator of
the Canadian Registered Pension Plans, the Superintendent of Financial Services of Ontario as
Administrator of the Pension Benefits Guarantee Fund and the court-appointed representatives of
the current and transferred employees of the Canadian Debtors.
“CFSA” means the Final Canadian Funding and Settlement Agreement among, inter alia, certain
of the Canadian Debtors, the Monitor and certain of the U.S. Debtors dated December 23, 2009,
and approved by the CCAA Court by Order dated January 21, 2010.
“CFSA Approval Order” means the Order of the CCAA Court dated January 21, 2010.
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-6“Chapter 15 Proceedings” means the foreign recognition proceedings of the Canadian Debtors
pursuant to Chapter 15 of the United States Bankruptcy Code pending before the U.S.
Bankruptcy Court (Case No. 09-10164(KG)).
“Charges” means the Administration Charge, the Excess Funding Charge, the Directors’
Charge, the Inter-Company Charge, the Shortfall Charge, the Payments Charge and the Nortel
Special Incentive Plan Charge, each as defined in the Initial Order.
“Claim” means:
(a)

any right of any Person against the Canadian Debtors, or any of them, in
connection with any indebtedness, liability or obligation of any kind of the
Canadian Debtors, or any of them, whether liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured,
unsecured, perfected, unperfected, present, future, known or unknown, by
guarantee, surety or otherwise and whether or not such right is executory or
anticipatory in nature, including the right or ability of any Person to advance a
claim for contribution or indemnity or otherwise with respect to any matter,
action, cause or chose in action, whether existing at present or commenced in the
future, which indebtedness, liability or obligation (A) is based in whole or in part
on facts existing prior to the Filing Date, (B) relates to a time period prior to the
Filing Date, or (C) would have been a claim provable in bankruptcy had the
Canadian Debtors become bankrupt on the Filing Date; and

(b)

any indebtedness, liability or obligation of any kind arising out of the
restructuring, termination, repudiation or disclaimer of any lease, contract, or
other agreement or obligation on or after the Filing Date,

and shall include any “Claim”, “EMEA Claim” or “Intercompany Claim” (as such terms
are defined in the Claims Orders, in each case without any reference to the exclusion of
any claims in such definitions), provided that the definition of Claim herein shall not
include a Director/Officer Claim.
“Claims Orders” means, as the context requires, any or all of the following orders of the CCAA
Court: (i) the Claims Procedure Order; (ii) the Claims Resolution Order dated September 16,
2010; (iii) the Order Approving Cross-Border Claims Protocol dated September 16, 2010; (iv)
the Compensation Claims Procedure Order; (v) the EMEA Claims Procedure Order dated
January 14, 2011; (vi) the Intercompany Claims Procedure Order dated July 27, 2012; (vii)
paragraphs 12 to 18 of the Order (Stay Extension and Various Other Matters – September 2016)
dated September 29, 2016; and (viii) the Post-Filing Claims Bar Date Order.
“Claims Procedure Order” means the Claims Procedure Order of the CCAA Court dated July
30, 2009, as amended and restated on October 7, 2009.
“Compensation Claims Procedure Order” means the Compensation Claims Procedure Order
of the CCAA Court dated October 6, 2011, including the Compensation Claims Methodology
Order of the CCAA Court dated October 6, 2011.
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-7“Compensation Creditors” means Creditors who are holders of Compensation Claims (as such
term is defined in the Compensation Claims Procedure Order).
“Contingent Additional NNUK Claim” has the meaning ascribed thereto in Section 4.8.
“Court Appointed Representative Counsel” shall mean Koskie Minsky LLP, Shibley Righton
LLP and Nelligan O’Brien Payne LLP in their capacity as CCAA Court appointed representative
counsel to certain Compensation Creditors pursuant to orders of the CCAA Court dated May 27,
2009 (former employees), July 22, 2009 (current employees) and July 30, 2009 (long term
disability beneficiaries), and shall include any financial advisor retained by such counsel.
“Creditor” means any Person having a Claim, but only with respect to and to the extent of such
Claim, including the transferee or assignee of a transferred Claim that is recognized as a Creditor
in accordance with the Claims Orders or a trustee, executor, liquidator, receiver, receiver and
manager, or other Person acting on behalf of or through such Person, and shall include the
Former Employee Priority Creditors.
“Creditor’s Maximum” has the meaning ascribed thereto in Section 3.5(b).
“Crossover Bondholder” means a holder of one or more Crossover Bonds, including any holder
of a beneficial interest in Crossover Bonds.
“Crossover Bondholder Claim” means a Claim by a Crossover Bondholder in respect of the
Crossover Bonds, including as asserted by the Crossover Bonds Trustee.
“Crossover Bonds” means the 2006 Bonds and the 2007 Bonds.
“Crossover Bonds Indentures” means: (i) the Indenture dated as of March 28, 2007, by NNC
as issuer and NNL and NNI as guarantors, governing the 2007 Bonds; (ii) the Indenture dated as
of July 5, 2006, as supplemented by the First Supplemental Indenture dated as of July 5, 2006,
the Second Supplemental Indenture dated as of May 1, 2007, and the Third Supplemental
Indenture dated as of May 28, 2008, by NNL as issuer and NNC and NNI as guarantors,
governing the 2006 Bonds, in each case with the Crossover Bonds Trustee as trustee.
“Crossover Bonds Trustee” means The Bank of New York Mellon in its capacity as indenture
trustee under the Crossover Bonds Indentures.
“Crossover Claim” means a claim arising out of a debt or other obligation of one or more of the
U.S. Debtors that is guaranteed or indemnified by one or more of the Canadian Debtors, or a debt
or other obligation of one or more of the Canadian Debtors that is guaranteed or indemnified by
one or more of the U.S. Debtors, including the Crossover Bondholder Claims, the NNCC
Bondholder Claims and the claims of Export Development Canada against the U.S. Debtors and
the Canadian Debtors, but excluding, in relation to the Canadian Debtors, any obligation of a
Canadian Debtor guaranteed by another Canadian Debtor.
“Cross-Border Claims Protocol” means the cross-border claims protocol attached as Schedule
“A” to the Order Approving Cross-Border Claims Protocol of the CCAA Court dated September
16, 2010.

30
-8“Cross-Border Protocol” means the Cross-Border Insolvency Protocol originally approved by
the CCAA Court and the U.S. Court on or about January 14, 2009, as the same has been
amended from time to time as approved by the CCAA Court and the U.S. Bankruptcy Court.
“Debtor estate” shall mean either the Canadian Estate or the U.S. Debtors (or any of them), as
the context requires.
“Determination Date” has the meaning ascribed thereto in Section 6.1.
“Directors” means all former directors (or their estates) of the Canadian Debtors, in such
capacity, and “Director” means any one of them.
“Directors’ Charge” has the meaning ascribed thereto in the Initial Order.
“Director Indemnity Claim” has the meaning ascribed thereto in Section 3.10(c).
“Director/Officer Claim” means any right or claim of any Person howsoever arising against one
or more of the Directors or Officers that relates to a Claim for which any Director or Officer of a
Canadian Debtor is alleged to be by statute or otherwise by law liable to pay in his or her
capacity as a Director or Officer, whether or not such right or claim is reduced to judgment,
liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured, unsecured, perfected, unperfected, present, future, known, or unknown, by
guarantee, surety or otherwise, and whether or not such right is executory or anticipatory in
nature, including the right or ability of any Person to advance a claim for contribution or
indemnity or otherwise with respect to any claim, matter, action, cause or chose in action,
whether existing at present or commenced in the future, and shall include any “Director/Officer
Claim” (as such term is defined in the Claims Procedure Order without any reference to the
exclusion of any claims in such definition).
“Distribution Date” means the date or dates from time to time set in accordance with the
provisions of the Plan to effect distributions in respect of the Proven Affected Unsecured Claims,
and includes the Initial Distribution Date.
“Distribution Record Date” has the meaning ascribed thereto in Section 6.3(b).
“Duplicative Claims” has the meaning ascribed thereto in Section 2.2(d).
“EI Act” means the Employment Insurance Act (S.C. 1996, c. 23, as amended).
“EI Confirmation” means, in respect of a Compensation Creditor, confirmation from
Employment and Social Development Canada of the amount, if any, owing by such
Compensation Creditor pursuant to Section 45 of the EI Act.
“EMEA Claims Settlement Agreement” means the Agreement Settling EMEA Canadian
Claims and Related Claims dated July 9, 2014, and approved by Order (Approving Agreement
Settling EMEA Canadian Claims and Related Claims) of the CCAA Court dated July 16 , 2014.
“EMEA Debtors” means, collectively, NNUK (in administration), Nortel Networks (Ireland)
Limited (in administration), Nortel Networks NV (in administration), Nortel Networks SpA (in
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-9administration), Nortel Networks BV (in administration), Nortel Networks Polska Sp. z.o.o. (in
administration), Nortel Networks Hispania SA (in administration), Nortel Networks (Austria)
GmbH (in administration), Nortel Networks s.r.o. (in administration), Nortel Networks
Engineering Service Kft (in administration), Nortel Networks Portugal SA (in administration),
Nortel Networks Slovensko, s.r.o. (in administration), Nortel Networks Romania SRL (in
administration), Nortel GmbH (in administration), Nortel Networks Oy (in administration),
Nortel Networks AB (in administration), Nortel Networks International Finance & Holding BV
(in administration), Nortel Networks France S.A.S. (in administration) and, except where
expressly excluded, includes NNSA.
“EMEA Non-Filed Entities” means, collectively, Nortel Networks AS, Nortel Networks AG,
Nortel Networks South Africa (Pty) Limited, Nortel Networks (Northern Ireland) Limited and
Nortel Networks Optical Components Limited.
“EMEA Proceedings” means, collectively, the U.K. administration proceedings that were
commenced before the U.K. Court on or about January 14, 2009 in respect of the EMEA
Debtors.
“Encumbrance” means any charge, mortgage, lien, pledge, claim, restriction, hypothec, adverse
interest, security interest or other encumbrance whether created or arising by agreement, statute
or otherwise at law, attaching to property, interests or rights and shall be construed in the widest
possible terms and principles known under the law applicable to such property, interests or rights
and whether or not they constitute specific or floating charges as those terms are understood
under the laws of the Province of Ontario.
“Equity Claim” means a Claim that is in respect of an Equity Interest, including a claim for,
among others: (a) a dividend or similar payment, (b) a return of capital, (c) a redemption or
retraction obligation, (d) a monetary loss resulting from the ownership, purchase or sale of an
Equity Interest or from the rescission, or, in Quebec, the annulment, of a purchase or sale of an
Equity Interest, or (e) contribution or indemnity in respect of a claim referred to in any of the
foregoing (a) to (d).
“Equity Claimant” means any Person with an Equity Claim or holding an Equity Interest, but
only in such capacity.
“Equity Interest” means a share of a Canadian Debtor, or a warrant or option or another right to
acquire a share in a Canadian Debtor, including the common shares of NNC and the preferred
shares of NNL.
“Escrow Accounts” means the escrow accounts established pursuant to the Escrow Agreements
to hold the Sale Proceeds, including the Canadian Dollar Escrow Account and the Iceberg
Escrow Account.
“Escrow Agents” means JPMorgan Chase Bank, N.A., the Canadian Escrow Agent and any
other “Escrow Agent” as defined in the Settlement and Support Agreement.
“Escrow Agreements” means the various court-approved escrow agreements listed in Schedule
“A” pursuant to which the Sale Proceeds are held by the Escrow Agents, and shall include the
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- 10 Canadian Escrow Agreement and any other “Escrow Agreement” as such term is defined in the
Settlement and Support Agreement.
“Filing Date” means January 14, 2009, provided that in the case of the New Applicants it shall
be construed so as to mean March 18, 2016.
“Final Distribution” has the meaning ascribed thereto in Section 6.11.
“Final Distribution Certificate” means a certificate of the Monitor to be posted by the Monitor
on the Monitor’s Website indicating that the Canadian Estate intends to make a Final
Distribution, a copy of which shall be served on the service list in the CCAA Proceedings and
filed with the CCAA Court.
“Final Order” means (a) with respect to an order of a Canadian Court, an order: (i) as to which
no appeal, leave to appeal, notice of appeal, motion to amend or make additional findings of fact,
motion to alter or amend judgment, motion for rehearing or motion for new trial has been timely
filed (in cases in which there is a date by which such filing is required to occur, it being
understood that with respect to an order issued by the CCAA Court, the time period for seeking
leave to appeal shall be deemed to have elapsed on the date that is 22 days after the rendering of
such order unless a motion has been made to extend such time period) or, if any of the foregoing
has been timely filed, it has been disposed of in a manner that upholds and affirms the subject
order in all material respects without the possibility for further appeal thereon; (ii) in respect of
which the time period for instituting or filing an appeal, leave to appeal, motion for rehearing or
motion for new trial shall have expired (in cases in which such time period is capable of
expiring, it being understood that with respect to an order issued by the CCAA Court, the time
period for seeking leave to appeal shall be deemed to have elapsed on the date that is 22 days
after the rendering of such order unless a motion has been made to extend such time period); and
(iii) as to which no stay is in effect; or (b) with respect to an order of a U.S. Court, an order that
has not been reversed, stayed, superseded or vacated or, to the extent it has been stayed such stay
shall have expired.
“Force Majeure” means any circumstance or act beyond the reasonable control of the Canadian
Estate or the Monitor, including an intervening act of God or public enemy, war, terrorist act,
blockade, civil commotion, fire, flood, tidal wave, earthquake, epidemic, quarantine restriction, a
stop-work order or injunction issued by a Governmental Entity having jurisdiction, embargo,
changes in laws or regulations by a Governmental Entity that have the effect of prohibiting or
suspending the performance of any obligation pursuant to this Plan, any strike or labour dispute,
all or any of which delays the performance of any obligation created by this Plan beyond its
scheduled time.
“Force Majeure Event” has the meaning ascribed thereto in Section 11.7.
“Foreign Related Claim” has the meaning ascribed thereto in Section 3.6.
“Former Employee Priority Creditors” means the former employees of the Canadian Debtors
who are entitled to a CA$3,000 priority claim in these CCAA Proceedings in lieu of receiving
their Termination Payment pursuant to the Order (Stay Extension and Various Other Matters –
March 2016) of the CCAA Court dated March 18, 2016.
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and any other court of competent jurisdiction overseeing the French Secondary Proceeding from
time to time.
“French Liquidator” means Maître Cosme Rogeau in his capacity as Liquidator for NNSA
under the French Secondary Proceeding.
“French Secondary Proceeding” means the secondary insolvency proceedings that were
commenced before the French Court on May 28, 2009, in respect of NNSA.
“Governmental Entity” means any government, regulatory authority, governmental department,
agency, commission, bureau, official, minister, Crown corporation, court, board, tribunal or
dispute settlement panel or other law, rule or regulation-making organization or entity: (a) having
or purporting to have jurisdiction on behalf of any nation, province, territory or state or any other
geographic or political subdivision of any of them; or (b) exercising, or entitled or purporting to
exercise any administrative, executive, judicial, legislative, policy, regulatory or taxing authority
or power.
“Hardship Process” means the former employee hardship application process that was
established pursuant to Order of the CCAA Court dated July 30, 2009, as same has been
amended and extended from time to time as approved by the CCAA Court.
“Iceberg” means the residual intellectual property remaining following the Nortel Group
business line sales, which intellectual property was sold to a consortium in July 2011.
“Iceberg Amendment Fee” means the $5,000,000 cumulative fee previously agreed by the
Canadian Debtors, U.S. Debtors and EMEA Debtors to be funded directly as follows: $2,800,000
to NNI, and $2,200,000 to NNUK, all from the Iceberg Sale Proceeds prior to any other agreed
upon allocation of the Sale Proceeds.
“Iceberg Escrow Account” means the Escrow Account established to hold the Iceberg Sale
Proceeds and the Iceberg Amendment Fee.
“Iceberg Sale” means the sale of the Iceberg assets.
“Iceberg Sale Proceeds” means that portion of the Sale Proceeds generated from the Iceberg
Sale.
“Indenture Trustee” means each of the 1988 Bonds Trustee, the Crossover Bonds Trustee and
the NNCC Bonds Trustee.
“Initial Distribution” means the first distribution to Affected Unsecured Creditors pursuant to
Section 6.3.
“Initial Distribution Date” means the date on which the Initial Distribution is made, which date
shall be a Business Day.
“Initial Order” has the meaning ascribed thereto in the recitals to this Plan.
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“Insurance Policy” means any insurance policy pursuant to which any Canadian Debtor or any
Director or Officer is insured.
“Insured Claim” means all or that portion of a Claim or a Director/Officer Claim that is insured
under an Insurance Policy, but solely to the extent that such Claim or Director/Officer Claim, or
portion thereof, is so insured, and only as against such insurance.
“Intercompany Claims” means a Claim by a Nortel Group entity (including by any
administrator, liquidator, receiver, trustee, office holder or similar official appointed in respect
thereof) against a Canadian Debtor, including those unsecured intercompany claims against the
Canadian Debtors set out on Schedule “C” hereto.
“Joint Administrators” means Alan Robert Bloom, Christopher John Wilkinson Hill, Alan
Michael Hudson and Stephen John Harris, as the administrators of all EMEA Debtors except
Nortel Networks (Ireland) Limited (in administration), and Alan Robert Bloom and David
Martin Hughes as administrators for Nortel Networks (Ireland) Limited, and in the case of
NNSA shall include the NNSA Conflicts Administrator.
“Joint Liquidators” means Richard Barker and Joseph Luke Charleton as joint liquidators of
Nortel Networks (Northern Ireland) Limited (in liquidation) and Richard Barker and Samantha
Keen as joint liquidators of Nortel Networks Optical Components Limited (in liquidation).
“M&A Cost Reimbursement” means the reimbursement of certain costs related to fees and
expenses incurred in connection with the sale of assets which generated the Sale Proceeds.
“Managerial Plan” means the Nortel Networks Limited Managerial and Non-Negotiated
Pension Plan (Registration No. 0342048).
“Meeting” means the meeting of the Affected Unsecured Creditors Class to be held on the
Meeting Date called pursuant to the Meeting Order for the purpose of considering and voting on
the Plan pursuant to the CCAA, and includes any adjournment, postponement or other
rescheduling of such meeting in accordance with the Meeting Order.
“Meeting Date” means the date on which the Meeting is held in accordance with the Meeting
Order.
“Meeting Order” means the Plan Filing and Meeting Order of the CCAA Court to be requested
that, among other things, sets the date for the Meeting, as same may be amended, restated or
varied from time to time.
“Monitor” means Ernst & Young Inc. in its capacity as court-appointed monitor in the CCAA
Proceedings in respect of the Canadian Debtors.
“Monitor Related Parties” has the meaning ascribed thereto in Section 11.8.
“Monitor’s Powers Orders” means the following orders of the CCAA Court: (i) the Initial
Order; (ii) the Claims Orders; (iii) the Order dated August 14, 2009; (iv) the Order (Monitor’s
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March 18, 2016; and (vi) the Meeting Order.
“Monitor’s Website” means the webpage maintained by the Monitor in respect of the CCAA
Proceedings, which address is currently: www.ey.com/ca/nortel.
“Negotiated Plan” means the Nortel Networks Negotiated Pension Plan (Registration No.
08587766).
“New Applicants” has the meaning ascribed thereto in the recitals to this Plan.
“NNC” means Nortel Networks Corporation, a Canadian Debtor.
“NNCC” means Nortel Networks Capital Corporation, a U.S. Debtor.
“NNCC Bondholder” means a holder of one or more NNCC Bonds, including any holder of a
beneficial interest in NNCC Bonds.
“NNCC Bondholder Claim” means a Claim of an NNCC Bondholder in respect of the NNCC
Bonds, including as asserted by the NNCC Bonds Trustee.
“NNCC Bondholder Signatories” means the holders of NNCC Bonds that executed the
Settlement and Support Agreement as parties thereto.
“NNCC Bonds” means the 7.875% Notes due 2026 governed by the NNCC Bonds Indenture,
issued by Northern Telecom Capital Corporation (now NNCC) and guaranteed by Northern
Telecom Limited (now NNL).
“NNCC Bonds Indenture” means the Indenture dated as of February 15, 1996, by Northern
Telecom Capital Corporation (now NNCC) as issuer, Northern Telecom Limited (now NNL) as
guarantor and The Bank of New York, as trustee, governing the NNCC Bonds.
“NNCC Bonds Trustee” means Law Debenture Trust Company of New York in its capacity as
replacement trustee under the NNCC Bonds Indenture.
“NNI” means Nortel Networks Inc., a U.S. Debtor.
“NNI Claim” has the meaning ascribed thereto in Section 4.9.
“NNL” means Nortel Networks Limited, a Canadian Debtor.
“NNSA” means Nortel Networks S.A., an EMEA Debtor.
“NNSA Conflicts Administrator” means Stephen Jonathan Taylor of Isonomy Limited as
Conflicts Administrator solely in relation to NNSA.
“NNUK” means Nortel Networks UK Limited, an EMEA Debtor.
“Non-Released Claims” has the meaning ascribed thereto in Section 7.1(b).
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subsidiaries.
“Officers” means all former officers (or their estates) of the Canadian Debtors, in such capacity,
and “Officer” means any one of them.
“Order” means any order of the Canadian Court made in connection with the CCAA
Proceedings.
“Other Canadian Debtors” means the Canadian Debtors other than NNL.
“Participating Creditors” has the meaning ascribed thereto in the Settlement and Support
Agreement.
“Person” means any individual, firm, corporation, limited or unlimited liability company,
general or limited partnership, association, trust, unincorporated organization, union, joint
venture, government or any agency, officer or instrumentality thereof or any other entity.
“Personnel Files Agreement” means that certain Agreement re: Hard Copy Personnel Files
dated December 3, 2015, among certain of the Canadian Debtors, the Monitor, certain of the
U.S. Debtors and Morneau Shepell Ltd. in its capacity as administrator of the Canadian
Registered Pension Plans and not in its personal capacity.
“Plan” means this Plan of Compromise and Arrangement filed by the Canadian Debtors under
the CCAA, as it may be amended, supplemented or restated from time to time in accordance with
the terms hereof.
“Plan Certificates” has the meaning ascribed to such term in Section 9.1.
“Plan Documents” has the meaning ascribed thereto in Section 11.14.
“Plan Effectiveness Certificate” has the meaning ascribed thereto in Section 9.4
“Plan Effective Conditions” has the meaning ascribed thereto in Section 9.2.
“Plan Effective Date” means the date which is the first Business Day on which the Plan
Effective Conditions have been satisfied or waived in accordance with the terms of this Plan.
“Plan Implementation Certificate” has the meaning ascribed thereto in Section 9.5.
“Plan Implementation Conditions” means the conditions set out in Section 9.3.
“Plan Implementation Date” means the date which is the first Business Day on which the Plan
Implementation Conditions have been satisfied or waived in accordance with the terms of this
Plan.
“Post-Filing Claim” has the meaning ascribed thereto in the Post-Filing Claims Bar Date Order.
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establishes a claims bar date for Post-Filing Claims and a procedure to resolve any Post-Filing
Claims.
“Post-Filing Date Interest” means interest or a similar amount on a Claim accruing or relating
to the period from and after the Filing Date, and includes (i) a make whole premium, early
redemption payment, optional redemption payment, no-call payment or similar amount, and (ii)
any interest accruing or relating to the period from and after the Filing Date that purports to be
included as a component of a liquidated damages or similar provision under an agreement.
“PPF” means the Board of the Pension Protection Fund, a statutory corporation established
under the provisions of the Pensions Act 2004 (U.K.), whose principal place of business is
Renaissance, 12 Dingwall Road, Croydon, United Kingdom, CRO 2NA.
“Proof of Claim” has the meaning ascribed thereto in the Claims Orders.
“Pro-Rata Share” means, as at any Distribution Date with respect to an Affected Unsecured
Creditor with a Proven Affected Unsecured Claim, the product of (A/B) x C where:
A = the Proven Affected Unsecured Claim of such Affected Unsecured Creditor stated in
U.S. dollars (with all non-U.S. dollar denominated Proven Affected Unsecured Claims, or
portions thereof, being converted to U.S. dollars in the manner specified in Section
6.4(a));
B = the total of all Proven Affected Unsecured Claims stated in U.S. dollars (with all
non-U.S. dollar denominated Proven Affected Unsecured Claims, or portions thereof,
being converted to U.S. dollars in the manner specified in Section 6.4(a)); and
C = the total amount of Cash in the Affected Unsecured Creditor Pool stated in U.S.
dollars (with all Canadian dollar denominated Cash being valued in U.S. dollars in the
manner specified in Section 6.4(b)),
provided that distributions on CAD Claims shall be paid in Canadian dollars, with the
amount of such distribution in U.S. dollars being converted to Canadian dollars at the
Applicable FX Rate, all as contemplated in Section 6.4(c).
“Proven Affected Unsecured Claim” means any Affected Unsecured Claim or portion thereof
that has been finally determined to be a “Proven Claim” (as that term is defined in the Claims
Orders) for distribution purposes, and includes the Claims referenced in Sections 4.4 through
4.10 hereof (excluding, for the avoidance of doubt, the Remaining Revolver Claim and the
Canadian Intercompany Claims).
“Proven NNUK Claim” has the meaning ascribed thereto in Section 4.8.
“Proven Priority Claims” means: (i) the $62,700,000 Remaining Revolver Claim of NNI; (ii)
the CA$3,000 (subject to applicable withholdings) payment to each Former Employee Priority
Creditor in respect of any entitlement to an outstanding Termination Payment; and (iii) any other
Claim or Post-Filing Claim established pursuant to an order of the CCAA Court and allowed as a
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to be paid in priority to Proven Affected Unsecured Claims.
“Records Assistance Side Letter” means that certain letter agreement re: records assistance
dated October 12, 2016 between the Joint Administrators and the Canadian Debtors.
“Released Claims” has the meaning ascribed thereto in Section 7.1(a).
“Released Director/Officer Claim” means any Director/Officer Claim that is not a NonReleased Claim.
“Released Party” and “Released Parties” have the meaning ascribed thereto in Section 7.1.
“Remaining Revolver Claim” has the meaning ascribed thereto in the CFSA.
“Required Majority” means, with respect to the Affected Unsecured Creditors Class, a majority
in number of Affected Unsecured Creditors holding Voting Claims representing at least two
thirds in value of the Voting Claims of Affected Unsecured Creditors, in each case who are
entitled to vote at the Meeting in accordance with the Meeting Order and who are present and
voting in person or by proxy on the resolution approving the Plan at the Meeting.
“Sale Proceeds” means the remaining sale proceeds generated by the sales of the various Nortel
Group business lines and the Iceberg Sale between 2009 and 2011 plus interest accrued thereon,
being approximately $7,254,279,269 as at July 31, 2016 (excluding, for the avoidance of doubt,
the Iceberg Amendment Fee and the M&A Cost Reimbursement).
“Sanction Order” means the Order of the CCAA Court sanctioning and approving this Plan.
“Settlement and Support Agreement” means that certain Settlement and Plans Support
Agreement dated as of October 12, 2016 and entered into by and among the Settlement Parties,
together with all Annexes thereto, in each case as amended, supplemented or otherwise modified
from time to time in accordance with the terms thereof, a copy of which is attached as Exhibit
“A” hereto.
“Settlement and Support Agreement Releases” means the “Releases” as such term is defined
in the Settlement and Support Agreement.
“Settlement Parties” means, collectively, the Canadian Debtors, the Monitor, the U.S. Debtors,
the EMEA Debtors, the EMEA Non-Filed Entities, the Joint Administrators, the NNSA Conflicts
Administrator, the French Liquidator, the Bondholder Group, the members of the CCC, the
UCC, the U.K. Pension Trustee, the PPF, the Joint Liquidators and the NNCC Bondholder
Signatories.
“Tax” or “Taxes” means any and all federal, provincial, municipal, local and foreign taxes,
assessments, reassessments and other Governmental Entity charges, duties, impositions and
liabilities including for greater certainty taxes based upon or measured by reference to income,
gross receipts, profits, capital, transfer, land transfer, sales, goods and services, harmonized sales,
use, value-added, excise, withholding, business, franchising, property, development, occupancy,
employer health, payroll, employment, health, social services, education and social security, all
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fees and all employment insurance, health insurance and Canada, Quebec and other government
pension plan premiums or contributions, together with all interest, penalties, fines and additions
with respect to such amounts.
“Taxing Authorities” means Her Majesty the Queen in right of Canada, Her Majesty the Queen
in right of any province or territory of Canada, the Canada Revenue Agency, any similar revenue
or taxing authority of Canada and each and every province or territory of Canada and any
political subdivision thereof, the United States Internal Revenue Service, any similar revenue or
taxing authority of the United States and each and every state of the United States, and any
Canadian, United States or other Governmental Entity exercising taxing authority or power, and
“Taxing Authority” means any one of the Taxing Authorities.
“Termination Payments” has the meaning ascribed thereto in the Amended and Restated
Settlement Agreement among, inter alia, certain of the Canadian Debtors, the Monitor and the
CCAA Court appointed representatives of former employees and certain long term disability
beneficiaries of the Canadian Debtors dated March 30, 2010.
“U.K. Court” means the High Court of Justice of England and Wales in London, any court
hearing appeals therefrom and any other court of competent jurisdiction overseeing the EMEA
Proceedings from time to time, including any appeals.
“U.K. Pension Trustee” means the Nortel Networks UK Pension Trust Limited as trustee of the
Nortel Networks Pension Plan (U.K.).
“U.S. Bankruptcy Court” means the United States Bankruptcy Court for the District of
Delaware.
“U.S. Court” means any and all of the U.S. Bankruptcy Court, the United States District Court
for the District of Delaware, the United States Court of Appeals for the Third Circuit, the United
States Supreme Court or any other court of competent jurisdiction overseeing the U.S.
Proceedings (including appeals) from time to time.
“U.S. Debtors” means, collectively, NNI, NNCC, Nortel Altsystems Inc., Nortel Altsystems
International Inc., Xros, Inc., Sonoma Systems, Qtera Corporation, CoreTek, Inc., Nortel
Networks Applications Management Solutions Inc., Nortel Networks Optical Components Inc.,
Nortel Networks HPOCS Inc., Architel Systems (U.S.) Corporation, Nortel Networks
International Inc., Northern Telecom International Inc., Nortel Networks Cable Solutions Inc.,
Nortel Networks (CALA) Inc. and Nortel Networks India International Inc.
“U.S. Plans” means the Chapter 11 of the United States Bankruptcy Code plans (including any
exhibits, annexes and schedules thereto) for the U.S. Debtors that effectuate the settlement
contemplated by the Settlement and Support Agreement, consistent with the terms of the
Settlement and Support Agreement, as they may be modified or supplemented in accordance
with their terms.
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before the U.S. Bankruptcy Court on or after January 14, 2009 in respect of the U.S. Debtors
pursuant to Chapter 11 of the United States Bankruptcy Code.
“UCC” means the Official Committee of Unsecured Creditors of the U.S. Debtors appointed
pursuant to an order entered by the U.S. Bankruptcy Court on January 26, 2009, as the same may
be constituted from time to time.
“UKPI” means, collectively, the U.K. Pension Trustee and the PPF.
“Unaffected Claim” means any:
(a)

Canadian Intercompany Claim;

(b)

Insured Claim;

(c)

Proven Priority Claim;

(d)

Post-Filing Claim (except to the extent otherwise ordered by the CCAA Court);
and

(e)

any Director/Officer Claim that is not permitted to be compromised pursuant to
Section 5.1(2) of the CCAA.

“Unaffected Creditor” means a Creditor or other Person who holds an Unaffected Claim, but
only in respect of and to the extent of such Unaffected Claim.
“Unavailable Cash” means any Cash of the Canadian Debtors that has been identified or
described by the Monitor as “Unavailable Cash” in its reports to the CCAA Court.
“Unresolved Affected Unsecured Claim” means an Affected Unsecured Claim which on the
Initial Distribution Date or any subsequent Distribution Date, in whole or in part: (i) has not been
finally determined to be a Proven Affected Unsecured Claim in accordance with the Claims
Orders; (ii) is validly disputed in accordance with the Claims Orders; and/or (iii) remains subject
to review and/or resolution in accordance with the Claims Orders, including both as to proof
and/or quantum.
“Undeliverable Distribution” has the meaning ascribed thereto in Section 6.7 hereof.
“Unresolved Claims Reserve” means a reserve of Available Cash to be held by the Canadian
Estate (in an amount to be calculated by the Monitor on the Initial Distribution Date, and
recalculated as at any subsequent Distribution Date) equal to (i) the amount that would have been
paid if the full amount of all Unresolved Affected Unsecured Claims had been Proven Affected
Unsecured Claims as of such date, plus (ii) the full amount of any unresolved Post-Filing Claims
filed in accordance with the Post-Filing Claims Bar Date Order, or, in each case, such lesser
amount as may be ordered by the CCAA Court.
“Voting Claim” shall have the meaning ascribed to such term in the Meeting Order.
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Certain Rules of Interpretation

For the purposes of the Plan:
(a)

any reference in the Plan to a contract, instrument, release, indenture, or other
agreement or document being in a particular form or on particular terms and
conditions means that such document shall be substantially in such form or
substantially on such terms and conditions;

(b)

any reference in the Plan to an Order or an existing document or exhibit filed or to
be filed means such Order, document or exhibit as it may have been or may be
amended, modified, or supplemented;

(c)

unless otherwise specified, all references to currency are in U.S. dollars;

(d)

the division of the Plan into “articles” and “sections” and the insertion of a table
of contents are for convenience of reference only and do not affect the
construction or interpretation of the Plan, nor are the descriptive headings of
“articles” and “sections” intended as complete or accurate descriptions of the
content thereof;

(e)

the use of words in the singular or plural, or with a particular gender, including a
definition, shall not limit the scope or exclude the application of any provision of
the Plan or a schedule hereto to such Person (or Persons) or circumstances as the
context otherwise permits;

(f)

the words “includes” and “including” and similar terms of inclusion shall not,
unless expressly modified by the words “only” or “solely”, be construed as terms
of limitation, but rather shall mean “includes but is not limited to” and “including
but not limited to”, so that references to included matters shall be regarded as
illustrative without being either characterizing or exhaustive;

(g)

unless otherwise specified, all references to time herein and in any document
issued pursuant hereto mean local time in Toronto, Ontario and any reference to
an event occurring on a Business Day shall mean prior to 4:00 p.m. (Toronto
time) on such Business Day;

(h)

unless otherwise specified, time periods within or following which any payment is
to be made or act is to be done shall be calculated by excluding the day on which
the period commences and including the day on which the period ends and by
extending the period to the next succeeding Business Day if the last day of the
period is not a Business Day;

(i)

unless otherwise provided, any reference to a statute or other enactment of
parliament or a legislature or Governmental Entity includes all regulations made
thereunder, all amendments to or re-enactments of such statute or regulations in
force from time to time, and, if applicable, any statute or regulation that
supplements or supersedes such statute or regulation; and
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references to a specified “article” or “section” shall, unless something in the
subject matter or context is inconsistent therewith, be construed as references to
that specified article or section of the Plan, whereas the terms “the Plan”,
“hereof”, “herein”, “hereto”, “hereunder” and similar expressions shall be deemed
to refer generally to the Plan and not to any particular article, section or other
portion of the Plan and includes any documents supplemental hereto.
1.3

Successors and Assigns

The Plan shall be binding upon and shall enure to the benefit of the heirs, administrators,
executors, legal personal representatives, successors and permitted assigns of any Person or party
named or referred to in the Plan.
1.4

Governing Law and Jurisdiction

The Plan shall be governed by and construed in accordance with the laws of the Province of
Ontario and the federal laws of Canada applicable therein. All questions as to the interpretation
of or application of the Plan and all proceedings taken in connection with the Plan and its
provisions shall be subject to the exclusive jurisdiction of the CCAA Court. For the avoidance of
doubt, the CCAA Court shall maintain exclusive jurisdiction over the CCAA Proceedings,
including the Plan, following the Plan Effective Date.
1.5

Schedules

The following are the Schedules to the Plan, which are incorporated by reference into the Plan
and form a part of it:
Schedule “A”

Escrow Agreements

Schedule “B”

Crossover Bondholder Claims

Schedule “C”

Intercompany Claims - Proven Affected Unsecured Claims

Schedule “D”

Exchange Rates from Claims Procedure Order
ARTICLE 2
PURPOSE AND EFFECT OF THE PLAN

2.1

Purpose

The purpose of the Plan is to:
(a)

effectuate and implement the terms of the Settlement and Support Agreement,
including the settlement of the Allocation Dispute and certain other claims,
disputes and other matters contemplated therein, the release of the Sale Proceeds
to the Canadian Debtors, the U.S. Debtors and the EMEA Debtors as provided for
therein, and the payment contemplated pursuant to Section 4(e) of the Settlement
and Support Agreement;
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provide for the substantive consolidation of each of the Canadian Debtors into the
Canadian Estate on the terms contemplated by this Plan;

(c)

provide for payment in full of the Proven Priority Claims;

(d)

provide for a pro rata distribution or distributions from the Canadian Estate to
holders of all Proven Affected Unsecured Claims; and

(e)

effect a release and discharge of all Affected Claims and Released Claims.
2.2

Substantive Consolidation of the Canadian Debtors

The Plan fundamentally requires and shall result in the substantive consolidation of all assets of,
and Claims against, the Canadian Debtors. As a result of the foregoing (and without limiting the
generality of the foregoing provision):
(a)

On the Plan Effective Date: (i) NNL shall become the corporate body through
which the transactions and other steps involving the Canadian Estate
contemplated by this Plan and the wind-down and continuing administration of
the Canadian Estate shall be conducted, it being understood that each Other
Canadian Debtor shall maintain its independent corporate form; (ii) all assets and
rights of the Other Canadian Debtors (but excluding the Canadian Intercompany
Claims) shall vest in NNL pursuant to the Sanction Order, and NNL shall be
authorized and appointed as attorney in fact of each of the Other Canadian
Debtors, authorized to take all steps and actions necessary for and on behalf of the
Other Canadian Debtors and to execute any and all documents and make any and
all filings for and on behalf of each of the Other Canadian Debtors as may be
necessary or desirable; and (iii) subject to the qualifications regarding Duplicative
Claims, all Proven Affected Unsecured Claims (whether now existing or hereafter
coming into existence) against the Other Canadian Debtors shall be deemed to be
claims against NNL pursuant to the Sanction Order.

(b)

Each Canadian Registered Pension Plan shall only have one Proven Affected
Unsecured Claim against the Canadian Estate in the respective amounts specified
in Section 4.4.

(c)

Holders of Crossover Bonds that were issued by one Canadian Debtor and
guaranteed by another Canadian Debtor shall only have one Proven Affected
Unsecured Claim against the Canadian Estate in the aggregate respective amounts
specified on Schedule “B”.

(d)

Creditors shall not be permitted to have Duplicative Claims against the Canadian
Estate. To the extent that, absent substantive consolidation and this Plan, an
Affected Unsecured Creditor has or would have had Proven Affected Unsecured
Claims against more than one of the Canadian Debtors based on the same
underlying debt or obligation (“Duplicative Claims”), the Affected Unsecured
Creditor shall only be entitled to one Proven Affected Unsecured Claim against
the Canadian Estate equal to the amount of the largest of such Duplicative Claims.
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Canadian Debtor and a guarantor of that Claim is another Canadian Debtor, or
where there is joint and several liability of two or more Canadian Debtors in
respect of a Claim or portion thereof, the holder of such Claims shall (to the
extent such Claims are proven in accordance with the applicable Claims Order)
only be entitled to one Proven Affected Unsecured Claim against the Canadian
Estate, and shall only be entitled to receive distributions hereunder on one Proven
Affected Unsecured Claim.
(e)

Creditors holding Proven Affected Unsecured Claims against more than one
Canadian Debtor where such Proven Affected Unsecured Claims are based on
separate and distinct underlying debts shall have one Proven Affected Unsecured
Claim against the Canadian Estate in the aggregate amount of all such separate
and distinct Proven Affected Unsecured Claims. By way of illustration of the
foregoing, if a Creditor holds a Proven Affected Unsecured Claim against NNC
for $1,000 on account of an invoice, and a Proven Affected Unsecured Claim
against NNL for $500 on account of a separate and distinct invoice, the Creditor
shall have an aggregate Proven Affected Unsecured Claim against the Canadian
Estate of $1,500.

(f)

For purposes of this Plan, all Intercompany Claims between or among the
Canadian Debtors (collectively, the “Canadian Intercompany Claims”) shall be
treated as Unaffected Claims and shall not be entitled to any distributions
hereunder. Subject to the foregoing sentence and notwithstanding any other
provision of this Plan, nothing in this Plan shall affect, impair or settle the
Canadian Intercompany Claims and the Canadian Intercompany Claims shall
remain in place unaffected by this Plan in all respects following the Plan Effective
Date.
2.3

Persons Affected

The Plan provides for a full and final release and discharge of the Affected Claims and Released
Claims, and a settlement of, and consideration for, all Proven Affected Unsecured Claims.
Except as otherwise expressly indicated herein, the Plan will become effective on the Plan
Effective Date in accordance with its terms and shall be binding on and enure to the benefit of
the Canadian Debtors, the Affected Creditors, the Released Parties and all other Persons named
or referred to in, or subject to, the Plan.
2.4

Persons Not Affected

The Plan does not affect the Unaffected Creditors, subject to the express provisions hereof
providing for the payment of certain Unaffected Claims and/or the treatment of Insured Claims.
Nothing in the Plan shall affect the Canadian Debtors’ rights and defences, both legal and
equitable, with respect to any Unaffected Claims including all rights with respect to legal and
equitable defences or entitlements to set-offs or recoupments against such Unaffected Claims.
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Equity Claimants

(a)

On the Plan Effective Date, the Plan will be binding on all Equity Claimants.
Equity Claimants and holders of Equity Interests shall not receive a distribution or
other consideration under the Plan and shall not be entitled to vote on the Plan in
respect of their Equity Claims or Equity Interests. On the Plan Effective Date all
Equity Claims shall be fully, finally, irrevocably and forever compromised,
released, discharged and barred without any compensation of any kind
whatsoever.

(b)

Nothing in this Section 2.5 or this Plan shall impact NNL’s shares held by NNC
or any shares held by NNC, NNL or any other Canadian Debtor of any other
entity, including any other Nortel Group entity. Notwithstanding Section 2.5(a) or
any other provision of this Plan, NNC’s common shares and NNL’s preferred
shares shall remain issued and outstanding following the Plan Effective Date, it
being understood that in no circumstance shall the holders of such Equity Interests
be entitled to any distribution or other consideration pursuant to this Plan.

(c)

Notwithstanding Sections 2.5(a) and 2.5(b), in the event that all obligations of the
Canadian Estate owing to Creditors are satisfied in full, including the payment in
full of all Proven Affected Unsecured Claims and such other amounts as may be
determined to be payable to Creditors in the event of the solvency of the Canadian
Estate, the holders of Equity Interests in NNC and NNL will, following payment
of all amounts owing to Creditors in full and subject to further order of the
Canadian Court, have an entitlement to any remaining Available Cash or other
assets of the Canadian Estate in accordance with their respective legal
entitlements based on the terms of such Equity Interests. For the avoidance of
doubt, in no circumstance is it contemplated that the obligations of the Canadian
Estate to Creditors will be satisfied in full.

ARTICLE 3
CLASSIFICATION AND TREATMENT OF CREDITORS AND RELATED MATTERS
3.1

Claims Procedure

The procedure for determining the validity and quantum of the Proven Affected Unsecured
Claims for voting and distribution purposes under the Plan shall be governed by the Claims
Orders, the Meeting Order, the CCAA, the Plan and any further Order of the CCAA Court. For
the avoidance of doubt the Claims Orders shall remain in full force and effect from and after the
Plan Effective Date.
3.2

Classification of Creditors

In accordance with the Meeting Order, the only class of creditors for the purposes of considering
and voting on the Plan shall be the Affected Unsecured Creditors Class. For greater certainty,
Equity Claimants and holders of Equity Interests shall not be entitled to vote on the Plan or to
receive any distributions hereunder.
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Creditors’ Meeting

The Meeting shall be held in accordance with the Meeting Order and any further Order of the
CCAA Court. The only Persons entitled to attend the Meeting are those specified in the Meeting
Order and any further Order of the CCAA Court.
3.4

Treatment of Affected Unsecured Claims

(a)

Subject to Section 3.4(b), 3.5, 3.6 and 3.7, in full and final satisfaction of all
Affected Unsecured Claims, each Affected Unsecured Creditor with a Proven
Affected Unsecured Claim shall be entitled to receive its Pro-Rata Share pursuant
to Section 6.3. An Affected Unsecured Claim shall receive distributions as set
forth in Section 6.3 only to the extent that such Claim is a Proven Affected
Unsecured Claim and has not been paid, released, or otherwise satisfied
previously. All Affected Unsecured Claims shall be fully, finally, irrevocably and
forever compromised, released, discharged, cancelled and barred on the Plan
Effective Date, subject to the right of Affected Unsecured Creditors to receive
distributions pursuant to this Plan in respect of Proven Affected Unsecured
Claims.

(b)

In order to give effect to Section 4.11 hereof, solely for purposes of determining
the Pro-Rata Share of Affected Unsecured Creditors and amounts to be distributed
on the Initial Distribution:
(i)

the total amount of Cash in the Affected Unsecured Creditor Pool shall be
deemed to be increased by the Bondholder Fee Amount;

(ii)

the Pro-Rata Share of each Affected Unsecured Creditor with a Proven
Affected Unsecured Claim (excluding the Crossover Bondholders and the
NNCC Bondholders) shall be its Pro-Rata Share calculated as if an
amount equal to the Bondholder Fee Amount was included in the Affected
Unsecured Creditor Pool (with such additional entitlement being funded
from the deduction on distributions to Crossover Bondholders and NNCC
Bondholders contemplated in Section 3.4(b)(iii));

(iii)

the aggregate Pro-Rata Share on account of the Crossover Bondholder
Claims and NNCC Bondholder Claims shall be: (x) the aggregate ProRata Share on account of the Crossover Bondholder Claims and NNCC
Bondholder Claims calculated as if an amount equal to the Bondholder
Fee Amount was included in the Affected Unsecured Creditor Pool; minus
(y) the Bondholder Fee Amount; and

(iv)

the Additional Bondholder Fee Amount may also be deducted from
distributions to Crossover Bondholders and NNCC Bondholders as
contemplated pursuant to Section 4.11.
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Canada – U.S. Crossover Claims

(a)

In the event that a Creditor holds a Proven Affected Unsecured Claim that is also
a Crossover Claim, then, subject to Sections 3.4(b) and 3.5(b), the Canadian
Estate shall pay distributions on the full amount of the Proven Affected
Unsecured Claim on a pari passu basis with all other Proven Affected Unsecured
Claims without discrimination of any kind.

(b)

In no case shall a Creditor holding a Crossover Claim be entitled to receive any
further distributions from the Canadian Estate where the aggregate distributions
made by the U.S. Debtors and the Canadian Estate in respect of such Crossover
Claim equal the total Proven Affected Unsecured Claim amount of such
Crossover Claim against the Canadian Estate. For the avoidance of doubt, in no
event shall a holder of a Crossover Claim be entitled to receive aggregated
distributions in respect of its allowed Crossover Claim of more than 100% of the
greater of (i) its Allowed Claim against a U.S. Debtor, and (ii) its Proven Affected
Unsecured Claim against the Canadian Estate when taking into account
distributions received from both the issuer (or primary) Debtor estate and
guarantor (or secondary) Debtor estate (such greater amount, the “Creditor’s
Maximum”). For the further avoidance of doubt, in relation to a specific
Crossover Claim, if the amount in U.S. dollars of the Allowed Claim against a
U.S. Debtor for such Crossover Claim is not the same as the amount of the Proven
Affected Unsecured Claim against the Canadian Estate for such Crossover Claim,
the Creditor’s Maximum shall not be reached until the greater of the two amounts
has been distributed to the Creditor. Any amounts paid by NNI pursuant to
Section 4(m) of the Settlement and Support Agreement shall not be included in
calculating the Creditor’s Maximum as it pertains to the NNCC Bonds.

(c)

Notwithstanding Section 3.5(b), if the relevant Creditor receives an aggregate
amount of distributions equal to the Creditor’s Maximum on account of its
Crossover Claim, then the guarantor (or secondary) Debtor estate shall subrogate
into the Crossover Claim against the issuer (or primary) Debtor estate (for the
NNCC Bonds, the issuer Debtor estate is NNCC as of the date hereof, but shall be
deemed to be NNI on the effective date of the U.S. Plans when NNCC is
consolidated into NNI) and will be entitled to receive any and all subsequent
distributions from the issuer (or primary) Debtor estate on account of such
Crossover Claim on a pari passu basis with all other creditors holding Allowed
Claims against a U.S. Debtor or Proven Affected Unsecured Claims against the
Canadian Estate with the same priority from the issuer (or primary) Debtor estate
without setoff or discrimination of any kind, provided that (i) the guarantor (or
secondary) Debtor estate shall not receive any distributions on such claim in
excess of payments the guarantor (or secondary) Debtor estate has made to the
underlying holder of such Crossover Claim and (ii) in the case of the Crossover
Bondholder Claims, NNI shall receive distributions from the Canadian Estate as a
result of such subrogation for distributions NNI has made on Allowed Claims in
respect of the Crossover Bonds only to the extent that NNI makes distributions in
respect of Allowed Claims in respect of the Crossover Bonds claims in excess of
$1,250,000,000 and such subrogation shall be only in respect of amounts
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subrogation pursuant to this Section 3.5(c), if any, against the Canadian Estate in
respect of the Crossover Bonds claims remains subject to distributions equal to
the Creditor’s Maximum first being received by holders of the Crossover Bonds
claims on account of such claims. For the avoidance of doubt, notwithstanding
Section 3.13, the subrogation rights of NNI pursuant to this Section 3.5(c) shall
not be subject to set-off.
(d)

The Canadian Estate and the U.S. Debtors shall reasonably cooperate to give
effect to the provisions of this Section 3.5, including sharing information
regarding the Crossover Claims and intended and actual distributions thereon.
3.6

No Double-Recovery

In no circumstance shall a Creditor receive aggregate distributions from the Canadian Estate and
any other Nortel Group entity on account of a Proven Affected Unsecured Claim and any related
claim established against another Nortel Group entity (a “Foreign Related Claim”) in excess of
100% of the amount of such Proven Affected Unsecured Claim. In order to be eligible for any
distribution under this Plan, an Affected Unsecured Creditor who holds a Proven Affected
Unsecured Claim (but excluding Crossover Bondholders and NNCC Bondholders) against the
Canadian Estate and a Foreign Related Claim against any other Nortel Group entity, including a
Crossover Claim, shall, upon the written request of the Monitor (which may be made from time
to time), provide such information to the Monitor as it may reasonably request in respect of the
Foreign Related Claim, including the amount in which the Foreign Related Claim has been
admitted for proof, the amount of distributions received or expected to be received on account of
such Foreign Related Claim and any and all supporting documentation relating to the foregoing.
Subject to further Order of the CCAA Court, the Canadian Estate and Monitor are authorized to
delay and/or withhold distributions to Creditors holding Foreign Related Claims pending receipt
of documentation acceptable to the Monitor, acting reasonably, to allow it to confirm that a
Creditor has not and will not receive amounts on account of its Proven Affected Unsecured
Claim and any Foreign Related Claim in excess of 100% of the amount of such Proven Affected
Unsecured Claim.
3.7

No Post-Filing Date Interest

No Post-Filing Date Interest will be included in any Proven Affected Unsecured Claims, Proven
Priority Claims or any other Claims provable hereunder, and no distributions will be made on
account of Post-Filing Date Interest. For the avoidance of doubt, all claims for Post-Filing Date
Interest shall be released, discharged and barred pursuant to the terms of this Plan.
3.8
(a)

Unaffected Claims

Unaffected Creditors will not receive any consideration or distributions under the
Plan in respect of their Unaffected Claims (except to the extent their Unaffected
Claims are contemplated to be paid in full in accordance with the express terms of
this Plan), and they shall not be entitled to vote on the Plan at the Meeting in
respect of their Unaffected Claims.
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Notwithstanding anything to the contrary herein, Insured Claims shall not be
compromised, released, discharged, cancelled and barred by this Plan, provided
that from and after the Plan Effective Date, any Person having an Insured Claim
shall be irrevocably limited to recovery in respect of such Insured Claim solely
from the proceeds of the applicable Insurance Policies, and Persons with any
Insured Claims shall have no right to, and shall not, directly or indirectly, make
any claim or seek any recoveries from any Person, other than enforcing such
Person’s rights to be paid by the applicable insurer(s) from the proceeds of the
applicable Insurance Policies. This section 3.8(b) may be relied upon and raised
or pled by the Canadian Debtors or any Released Party in defence or estoppel of
or to enjoin any claim, action or proceeding brought in contravention of this
section. Nothing in this Plan shall prejudice, compromise, release or otherwise
affect any right or defence of any insured or insurer in respect of an Insured
Claim.
3.9

Unresolved Affected Unsecured Claims

No Affected Unsecured Creditor shall be entitled to receive any distribution hereunder with
respect to an Unresolved Affected Unsecured Claim or any portion thereof unless and until, and
then only to the extent that, such Claim is finally resolved in the manner set out in the applicable
Claims Order and becomes a Proven Affected Unsecured Claim entitled to the treatment
described in Section 3.4. A distribution shall be paid from the Unresolved Claims Reserve
pursuant to Section 6.5 in respect of any Unresolved Affected Unsecured Claim that is finally
determined to be a Proven Affected Unsecured Claim in accordance with the applicable Claims
Order. Notwithstanding the foregoing: (i) NNUK shall be entitled to receive distributions
hereunder on account of the Proven NNUK Claim pending final resolution of the Contingent
Additional NNUK Claim; and (ii) Compensation Creditors holding Unresolved Affected
Unsecured Claims shall be entitled to receive distributions on account of such Unresolved
Affected Unsecured Claims solely to the extent portions thereof have been admitted or proven
pursuant to the Compensation Claims Procedure Order.
3.10

Director/Officer Claims and the Directors’ Indemnity and Directors’
Charge

Under this Plan:
(a)

All Released Director/Officer Claims shall be fully, finally, irrevocably and
forever compromised, released, discharged, cancelled and barred without
consideration on the Plan Effective Date pursuant to the provisions of Article 7 of
the Plan. To the extent that any part of a Director/Officer Claim is a NonReleased Claim that part of the Director/Officer Claim will not be compromised,
released, discharged, cancelled or barred.

(b)

The Directors’ Charge shall be discharged and expunged on the Plan Effective
Date and all rights of the Directors and Officers pursuant to paragraphs 20 and 21
of the Initial Order shall be released and discharged on the Plan Effective Date.
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Subject to Section 3.10(d) and the rule against double proofs, any Claim of a
Director or Officer for indemnification from the Canadian Debtors in respect of
any Director/Officer Claim (including any subrogated claim by an insurer)
(“Director Indemnity Claim”) shall be treated for all purposes under this Plan as
an Affected Unsecured Claim.

(d)

To the extent a Director Indemnity Claim is in respect of an Equity Claim or
Equity Interest, such Director Indemnity Claim shall be treated for all purposes
under this Plan as an Equity Claim.
3.11

Extinguishment of Claims

On the Plan Effective Date, in accordance with the terms of this Plan and in accordance with the
provisions of the Sanction Order, the treatment of Affected Claims (including Proven Affected
Unsecured Claims and Unresolved Affected Unsecured Claims) and all Released Claims, in each
case as set forth herein, shall be final and binding on the Canadian Debtors, all Affected
Creditors (and their respective heirs, executors, administrators, legal personal representatives,
successors and assigns) and any Person holding a Released Claim, and all Affected Claims and
all Released Claims shall be fully, finally, irrevocably and forever released, discharged,
cancelled and barred, and the Released Parties shall thereupon have no further obligation
whatsoever in respect of the Affected Claims and the Released Claims, as applicable; provided
that nothing herein releases the Canadian Estate from the obligation to make distributions in the
manner and to the extent provided for in the Plan and provided further that such discharge and
release of the Canadian Debtors shall be without prejudice to the right of a Creditor in respect of
an Unresolved Affected Unsecured Claim to prove such Unresolved Affected Unsecured Claim
in accordance with the applicable Claims Order so that such Unresolved Affected Unsecured
Claim may become a Proven Affected Unsecured Claim entitled to receive a distribution under
Section 3.4 hereof.
3.12

Guarantees and Similar Covenants

No Person who has a Claim under any guarantee, surety, indemnity or similar covenant in
respect of any Claim which is compromised and released under this Plan or who has any right to
claim over in respect of or to be subrogated to the rights of any Person in respect of a Claim
which is compromised under this Plan shall be entitled to any greater rights as against the
Canadian Debtors than the Person whose Claim is compromised under the Plan. For the
avoidance of doubt, nothing in this Section 3.12 shall limit the U.S. Debtors’ rights pursuant to
Section 3.5(c) hereof.
3.13

Set-Off

The law of set-off applies to all Claims in accordance with Applicable Law. Without limiting the
generality of the foregoing, the Canadian Debtors shall be entitled to set-off from any
distributions to be made to a Creditor hereunder any amounts due and owing to the Canadian
Debtors from such Creditor, including on account of any cost award owing or that may become
owing to the Canadian Debtors.
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ALLOCATION DISPUTE RESOLUTION, SETTLEMENT AND SUPPORT
AGREEMENT AND RELATED PROVISIONS
4.1

Authority to Effectuate and Implement the Settlement and Support
Agreement

This Plan and the Sanction Order authorizes and approves the execution, delivery and
performance of the Settlement and Support Agreement by the Canadian Debtors and Monitor
and the transactions and agreements contemplated therein, including the resolution of the
Allocation Dispute contemplated therein and the granting of the Settlement and Support
Agreement Releases, and the Canadian Debtors and Monitor are authorized and directed to take
such additional steps and execute such additional documents as may be reasonably necessary to
effectuate and implement the terms of the Settlement and Support Agreement. The failure of this
Plan to incorporate a provision of the Settlement and Support Agreement shall not derogate from
the enforceability of such provision.
4.2

Allocation and Distribution of the Sale Proceeds

Without limiting the generality of Section 4.1, on the Plan Effective Date the Canadian Debtors
and Monitor shall be authorized and directed by the Plan, the Sanction Order and the Canadian
Escrow Release Order to take such steps as may be reasonably necessary to effect the following
distributions from the Escrow Accounts, all in accordance with and subject to the terms of the
Settlement and Support Agreement, including Section 2 thereof:
(a)

payments of $35,000,000 to NNL, and $20,000,000 to NNI, shall be made from
the Iceberg Escrow Account in satisfaction of the M&A Cost Reimbursement;

(b)

payments of $2,800,000 to NNI, and $2,200,000 to NNUK, shall be made from
the Iceberg Escrow Account in satisfaction of the Iceberg Amendment Fee; and

(c)

after making the payments described in paragraphs (a) and (b) above, the Sale
Proceeds shall be allocated and paid from the Escrow Accounts on and subject to
the terms of the Settlement and Support Agreement as follows:
(i)

Canadian Debtors: 57.1065% (the “Canadian Allocation”), being
$4,142,665,131 as at July 31, 2016;

(ii)

U.S. Debtors: 24.350%, being $1,766,417,002 as at July 31, 2016;

(iii)

EMEA Debtors (excluding NNUK and NNSA): 1.4859%, being
$107,788,879 as at July 31, 2016;

(iv)

NNUK: 14.0249%, being $1,017,408,257 as at July 31, 2016, subject to
adjustment as contemplated in Section 2(c)(v) of the Settlement and
Support Agreement; and

(v)

NNSA: $220,000,000.
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amounts to be distributed to each of the Canadian Debtors, the U.S. Debtors and the EMEA
Debtors) shall be strictly in accordance with the Settlement and Support Agreement. To the
extent of any conflict between the provisions of the Settlement and Support Agreement and this
Plan as relates to distributions from the Escrow Accounts, the provisions of the Settlement and
Support Agreement shall govern in all respects.
4.3

Release of Canada Only Sale Proceeds and Unavailable Cash

On the Plan Effective Date, all amounts held by NNL pursuant to the Canada Only Sale Proceeds
Orders or held as Unavailable Cash by the Canadian Debtors shall be released to the Canadian
Estate without any restriction whatsoever, and shall be used to fund the distributions and reserves
contemplated under this Plan.
4.4

Canadian Pension Claims

The Canadian Pension Claims are Affected Unsecured Claims. The total Proven Affected
Unsecured Claim under this Plan on account of the Managerial Plan shall be CA$1,368,644,000,
and the total Proven Affected Unsecured Claim on account of the Negotiated Plan shall be
CA$520,835,000.
4.5

Crossover Bondholder Claims

A Crossover Bondholder Claim is an Affected Unsecured Claim. The aggregate total of all
Proven Affected Unsecured Claims against the Canadian Estate on account of the Crossover
Bonds under this Plan shall be $3,940,750,260, with the individual Proven Affected Unsecured
Claims on account of the Crossover Bonds being as set forth on Schedule “B”. Distributions on
account of the Proven Affected Unsecured Claims relating to the Crossover Bonds shall be made
as provided for in Section 6.3(b).
4.6

NNCC Bondholder Claim

An NNCC Bondholder Claim is an Affected Unsecured Claim. The total Proven Affected
Unsecured Claims on account of the NNCC Bonds under this Plan shall be $150,951,562.
Distributions on account of the Proven Affected Unsecured Claims relating to the NNCC Bonds
shall be made as provided for in Section 6.3(b).
4.7

UKPI Claim

The Claims of the UKPI are Affected Unsecured Claims. UKPI shall have a single Proven
Affected Unsecured Claim under this Plan in the amount of £339,750,000 (being $494,879,850
when converted to U.S. dollars in accordance with this Plan).
4.8

EMEA Debtors’ Claims

The Claims of the EMEA Debtors are Affected Unsecured Claims. In accordance with the
EMEA Claims Settlement Agreement: (i) NNUK shall have a Proven Affected Unsecured Claim
under the Plan in the amount of $97,655,094 (the “Proven NNUK Claim”), the amount of which
may increase to $122,655,094 solely in the circumstances set out in Section 2.2 of the EMEA
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NNUK Claim”); and (ii) Nortel Networks SpA shall have a Proven Affected Unsecured Claim
under the Plan in the amount of $2,344,906.
4.9

NNI Claims

In accordance with the CFSA: (i) NNI shall have a Proven Affected Unsecured Claim under the
Plan in the amount of $2,000,000,000; and (ii) a Proven Priority Claim of $62,700,000 on
account of the Remaining Revolver Claim ((i) and (ii), collectively, the “NNI Claim”).
Notwithstanding Section 3.13, in accordance with the CFSA and the CFSA Approval Order, the
NNI Claim shall not be subject to set-off, off set, deduction, counterclaim, reduction, or
challenge as to amount or validity.
4.10

Intercompany Claims

Intercompany Claims are Affected Unsecured Claims (excluding, for the avoidance of doubt, the
Canadian Intercompany Claims and the Remaining Revolver Claim). The total Proven Affected
Unsecured Claims on account of Intercompany Claims under this Plan shall be as set forth on
Schedule “C” (without duplication for the Proven Affected Unsecured Claims of the EMEA
Debtors and U.S. Debtors that are referred to in Section 4.8 and Section 4.9, respectively).
4.11

Bondholder Group Fees

The aggregate amount of fees under the Bondholder Advisor Fee Letter to be deducted from
distributions to Crossover Bondholders and NNCC Bondholders under this Plan in respect of
their Proven Affected Unsecured Claims against the Canadian Estate shall be $47,000,000 (the
“Bondholder Fee Amount”) (which includes $3,000,000 in respect of the deferred
compensation fee payable to FTI Capital Advisors, LLC). An additional $7,000,000 (the
“Additional Bondholder Fee Amount”) shall be deducted from Canadian Estate distributions
under this Plan to Crossover Bondholders and NNCC Bondholders on account of their Proven
Affected Unsecured Claims in further payment of the deferred compensation fee payable to FTI
Capital Advisors, LLC if the Canadian Estate is so directed in writing by all of the Crossover
Bondholders and NNCC Bondholders who were Participating Creditors under the Settlement and
Support Agreement as at October 12, 2016. All such deductions shall be borne by the Crossover
Bondholders and the NNCC Bondholders on a pro rata basis based on the amount of the Proven
Affected Unsecured Claims of the Crossover Bondholders and the NNCC Bondholders. The
deduction of the Bondholder Fee Amount from distributions to Crossover Bondholders and
NNCC Bondholders shall be effected in the manner contemplated in Section 3.4(b) hereof. If the
Canadian Estate is so directed as contemplated pursuant to this Section 4.11, the deduction of the
Additional Bondholder Fee Amount from distributions to Crossover Bondholders and NNCC
Bondholders shall be deducted in full from the distributions to be made for the benefit of the
Crossover Bondholders and NNCC Bondholders on the Initial Distribution Date as contemplated
pursuant to Section 3.4(b)(iv).
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Other Canadian Fees

The Canadian Debtors will not pay voluntarily, or seek permission to pay, legal or advisor fees
of any stakeholder that the Canadian Debtors are not currently paying. Payment of any such
further legal or advisor fees will be done only pursuant to an order of the CCAA Court.
4.13

Settlement and Support Agreement Releases

The Settlement and Support Agreement Releases given and received by the Canadian Debtors
and the Monitor are authorized and approved pursuant to this Plan and incorporated herein by
reference. The Settlement and Support Agreement Releases shall be binding on and enure to the
benefit of the Canadian Debtors (including the Canadian Estate), the Monitor, the other
Settlement Parties, the Participating Creditors and their respective employees, officers, directors,
agents, advisors, lawyers, successors and assigns and the directors and officers, both former and
current, of any Nortel Group entity pursuant to this Plan as if set out herein in full.
ARTICLE 5
CASH POOLS AND RESERVES
5.1

Administrative Reserve

On the Plan Implementation Date, the Canadian Estate shall establish the Administrative Reserve
and thereafter hold the Administrative Reserve and use the Administrative Reserve to fund the
ongoing administration and wind-down of the Canadian Estate. Any balance remaining in the
Administrative Reserve at the conclusion of the CCAA Proceedings shall be distributed in
accordance with Section 6.11.
5.2

Affected Unsecured Creditor Pool

Following the Plan Implementation Date, prior to the Initial Distribution Date and prior to all
subsequent Distribution Dates, the Canadian Estate shall establish an Affected Unsecured
Creditor Pool. On the Initial Distribution Date and any subsequent Distribution Dates, the
Canadian Estate shall distribute the Affected Unsecured Creditor Pool to Affected Unsecured
Creditors on and subject to the terms of Article 6.
5.3

Unresolved Claims Reserve

Following the Plan Implementation Date, prior to the Initial Distribution Date, the Canadian
Estate shall establish the Unresolved Claims Reserve. The Canadian Estate shall maintain and
distribute the Unresolved Claims Reserve in accordance with the provisions of Section 6.5.
5.4

Bank Accounts, Reserves and Cash Pools Generally

The reserves and cash pools contemplated pursuant to this Article 5 are notional only, and
neither the Canadian Estate nor the Monitor shall have any obligation to establish separate
accounts or funds, or to otherwise segregate Available Cash, in respect of any of the
Administrative Reserve, an Affected Unsecured Creditor Pool, the Unresolved Claims Reserve
or any other reserve, cash pool, fund, payment or distribution contemplated hereunder, provided
that the Canadian Estate and the Monitor shall maintain appropriate records in respect of the
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Date, the Canadian Estate, with the assistance of the Monitor, shall work to consolidate and hold
all Available Cash in the Canadian Estate’s U.S. dollar and Canadian dollar operating bank
accounts, as applicable.

ARTICLE 6
PROVISIONS REGARDING DISTRIBUTIONS, PAYMENTS AND CURRENCY
6.1

Distributions Generally

All distributions to Affected Creditors and other payments to be effected pursuant to this Plan
shall be made by the Canadian Estate pursuant to this Article 6 and shall occur in the manner set
out in this Article 6 under the supervision of the Monitor. Distribution Dates shall be set from
time to time by and at the discretion of the Monitor, provided that: (i) the Initial Distribution
Date shall be no more than sixty (60) days after the Plan Implementation Date; and (ii) the
Monitor shall set a Distribution Date within ninety (90) days of the date (the “Determination
Date”) it determines the Available Cash of the Canadian Estate is sufficient to establish an
Affected Unsecured Creditor Pool of not less than $150,000,000, provided that if the Monitor
believes the Canadian Estate will be in a position to make a Final Distribution within six (6)
months of the Determination Date, it shall be authorized to delay such Distribution Date for up to
six (6) months from the Determination Date in order to attempt to complete a Final Distribution.
Notwithstanding any other provision of this Plan, any distribution to a Compensation Creditor
(including the distributions contemplated pursuant to Section 6.2(b) hereof) will be subject to the
Canadian Estate and Monitor first obtaining EI Confirmation in respect of such Compensation
Creditor as well as resolving any issues regarding applicable withholdings in respect of such
distribution to the satisfaction of the Canadian Estate and the Monitor, acting reasonably. For the
avoidance of doubt, all distributions to Creditors and other payments to be made hereunder shall
be subject to satisfaction or waiver of the Plan Implementation Conditions specified in Section
9.3 hereof and the occurrence of the Plan Implementation Date. Notwithstanding any provision
of the Claims Orders, but subject to Section 6.3(b)(i) to Section 6.3(b)(iii), all distributions
pursuant to this Plan on account of a Proven Affected Unsecured Claim shall be made to the
holder of such Proven Affected Unsecured Claim on file with the Monitor as at the Plan
Effective Date.
6.2
(a)

Certain Payments and Distributions on Proven Priority Claims

Within five (5) Business Days of the Plan Implementation Date the Canadian
Estate shall make the following payments and distributions by wire transfer of
immediately available funds in full satisfaction and discharge of the following:
(i)

$62,700,000 to NNI in full satisfaction of the Remaining Revolver Claim;
and

(ii)

$77,500,000 to NNI in full satisfaction of the payment contemplated by
Section 4(e) of the Settlement and Support Agreement, which payment
shall not be subject to set-off pursuant to Section 3.13.
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On the Initial Distribution Date, the Canadian Estate shall make a distribution of
CA$3,000 (subject to applicable withholdings) to each Former Employee Priority
Creditor in full satisfaction and discharge of his or her Proven Priority Claim in
respect of any entitlement to a Termination Payment. This distribution shall be
made in addition to any distributions to that Former Employee Priority Creditor in
respect of his or her Proven Affected Unsecured Claim as contemplated by
Section 6.3.

(c)

Any distributions on account of Proven Priority Claims other than those Proven
Priority Claims specified in Sections 6.2(a)(i) and 6.2(b) shall be made at the time
and in the manner as may be determined by the Monitor, or as may be ordered by
the CCAA Court.

(d)

For the avoidance of doubt, all payments and distributions pursuant to this Section
6.2 shall be subject to satisfaction or waiver of the Plan Implementation
Conditions specified in Section 9.3 hereof and the occurrence of the Plan
Implementation Date.
6.3

Distribution Mechanics for Proven Affected Unsecured Claims

(a)

Prior to the Initial Distribution Date and each subsequent Distribution Date, the
Monitor shall calculate the Pro-Rata Share to be paid to each Affected Unsecured
Creditor with a Proven Affected Unsecured Claim.

(b)

Subject in all cases to Article 3 and Sections 4.11, 6.1, 6.3(c), 6.4 and 6.8 hereof,
the Canadian Estate shall, on or about the respective Distribution Date, cause to
be distributed from the Affected Unsecured Creditor Pool to each Affected
Unsecured Creditor with a Proven Affected Unsecured Claim its Pro-Rata Share
by way of (in the sole discretion of the Monitor): (i) cheque sent by prepaid
ordinary mail to the address on file with the Monitor on the date that is twentyone (21) days after notice of a Distribution Date is given by the Monitor by notice
posted on the Monitor’s Website (a “Distribution Record Date”); or (ii) wire
transfer of immediately available funds to an account designated in writing by the
Creditor to the Monitor (with any wire transfer or similar fee being satisfied from
the distribution amount), provided that distributions on account of the 1988
Bondholder Claims, the Crossover Bondholder Claims and NNCC Bondholder
Claims, shall be made as follows on or about the respective Distribution Date:
(i)

1988 Bondholder Claims – Distributions for the benefit of the 1988
Bondholders on account of the 1988 Bondholder Claims shall be made to
the 1988 Bonds Trustee by wire transfer of immediately available funds to
an account designated in writing by the 1988 Bonds Trustee to the
Monitor (with any wire transfer or similar fee being satisfied from the
distribution amount). The 1988 Bonds Trustee shall administer such
distributions as soon as is reasonably practicable in accordance with the
1988 Bonds Indenture and this Plan, including Section 6.6, and such
distributions shall remain subject to the 1988 Bonds Trustee’s charging
lien against distributions to holders of 1988 Bondholder Claims for
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including all reasonable fees and expenses of its counsel and other
professionals and including the fees and expenses incurred by the 1988
Bonds Trustee in making all distributions to holders of 1988 Bondholder
Claims. Receipt by the 1988 Bonds Trustee of distributions for the benefit
of the 1988 Bondholders shall be deemed to constitute receipt of all such
distributions by the 1988 Bondholders.

(c)

(ii)

Crossover Bondholder Claims - Distributions for the benefit of the
Crossover Bondholders on account of the Crossover Bondholder Claims
shall be made to the Crossover Bonds Trustee by wire transfer of
immediately available funds to an account (or accounts) designated in
writing by the Crossover Bonds Trustee to the Monitor (with any wire
transfer or similar fee being satisfied from the distribution amount). The
Crossover Bonds Trustee shall administer such distributions as soon as is
reasonably practicable in accordance with this Plan, including Section 6.6,
and such distributions shall remain subject to the Crossover Bonds
Trustee’s charging lien against distributions to holders of Crossover
Bondholder Claims for payment of the Crossover Bonds Trustee’s
reasonable fees and expenses, including all reasonable fees and expenses
of its counsel and other professionals and including the fees and expenses
incurred by the Crossover Bonds Trustee in making all distributions to
holders of Crossover Bonds. Receipt by the Crossover Bonds Trustee of
distributions for the benefit of the Crossover Bondholders shall be deemed
to constitute receipt of all such distributions by the Crossover
Bondholders.

(iii)

NNCC Bondholder Claims - Distributions for the benefit of the NNCC
Bondholders on account of the NNCC Bondholder Claims shall be made
to the NNCC Bonds Trustee by wire transfer of immediately available
funds to an account (or accounts) designated in writing by the NNCC
Bonds Trustee to the Monitor (with any wire transfer or similar fee being
satisfied from the distribution amount). The NNCC Bonds Trustee shall
administer such distributions as soon as is reasonably practicable in
accordance with the NNCC Bonds Indenture and this Plan, including
Section 6.6, and such distributions shall remain subject to the NNCC
Bonds Trustee’s charging lien against distributions to holders of NNCC
Bondholder Claims for payment of the NNCC Bonds Trustee’s reasonable
fees and expenses, including all reasonable fees and expenses of its
counsel and other professionals and including the fees and expenses
incurred by the NNCC Bonds Trustee in making all distributions to
holders of NNCC Bonds. Receipt by the NNCC Bonds Trustee of
distributions for the benefit of the NNCC Bondholders shall be deemed to
constitute receipt of all such distributions by the NNCC Bondholders.

In accordance with the terms of the Hardship Process, any payments made to a
Compensation Creditor pursuant to the Hardship Process shall be deducted, dollar

58
- 36 for dollar, from any distributions to such Compensation Creditor pursuant to this
Plan.
6.4

Currency Matters

(a)

For the purposes of voting on the Plan, calculating the Required Majority and
other calculations in this Plan that involve a totalling of, or other calculation
involving, Affected Unsecured Claims or Proven Affected Unsecured Claims,
including in factors A and B of the calculation of any Pro-Rata Share, all Claims
(including Proven Affected Unsecured Claims) shall be valued in U.S. dollars and
all non-U.S. dollar denominated Claims (or portions thereof) will be converted
into U.S. dollars by the Monitor at the exchange rates set out at Appendix “A” to
the Claims Procedure Order, a copy of which is attached at Schedule “D” hereto.
For the avoidance of doubt, for purposes of effecting the foregoing conversions,
any non-Canadian dollar and non-U.S. dollar denominated claims shall first be
converted to Canadian dollars at the exchange rate specified on Schedule “D”
hereto, and then such Canadian dollar amount shall be converted to U.S. dollars at
the exchange rate specified on Schedule “D” hereto.

(b)

For the purposes of determining factor C of any Pro-Rata Share calculations, any
Canadian dollar denominated Cash in the Affected Unsecured Creditor Pool shall
be valued in U.S. dollars at: (i) in the case of Canadian dollar denominated Cash
received by the Canadian Estate from the Canadian Dollar Escrow Account, the
Applicable FX Rate; and (ii) in the case of all other Canadian dollar denominated
Cash held or received by the Canadian Estate, the then applicable foreign
exchange rate between Canadian and U.S. dollars at the time of making the ProRata Share calculation. All Canadian dollar denominated Cash in the Affected
Unsecured Creditor Pool and distributed on account of CAD Claims shall be
deemed to first be taken and made from the Canadian dollar denominated Cash
received by the Canadian Estate from the Canadian Dollar Escrow Account.

(c)

Distributions to Creditors holding Proven Affected Unsecured Claims
predominately denominated in Canadian dollars (“CAD Claims”) shall be paid in
Canadian dollars, and distributions to all other Creditors holding Proven Affected
Unsecured Claims shall be paid in U.S. dollars. For purposes of determining the
amount of Canadian dollars to be paid by the Canadian Estate on distributions on
a CAD Claim, the amount of such distribution in U.S. dollars (i.e. the relevant
Pro-Rata Share in U.S. dollars) shall be converted to Canadian dollars at the
Applicable FX Rate. A Proven Affected Unsecured Claim is considered
“predominantly denominated” in Canadian dollars if more than fifty percent
(50%) of such Proven Affected Unsecured Claim is denominated in Canadian
dollars.

(d)

The Canadian Estate and the Monitor shall be authorized to effect such
exchange(s) of currency between Canadian dollars and U.S. dollars as may be
necessary to effect the distributions and other payments (including in respect of
the continuing administration of the Canadian Estate) contemplated pursuant to
this Plan in the currency contemplated for such distributions or payments.
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Distributions After Unresolved Affected Unsecured Claims and PostFiling Claims Resolved

(a)

The Canadian Estate shall hold the Unresolved Claims Reserve (as may be
reduced from time to time as contemplated pursuant to Section 6.5(b) and Section
6.5(c)) until the final determination of all Unresolved Affected Unsecured Claims
and Post-Filing Claims in accordance with the applicable Claims Order and this
Plan.

(b)

To the extent that an Unresolved Affected Unsecured Claim becomes a Proven
Affected Unsecured Claim in accordance with this Plan, the Canadian Estate shall
distribute to the holder of such Proven Affected Unsecured Claim, on or before
the next following Distribution Date, an amount from the Unresolved Claims
Reserve equal to the Pro-Rata Share that such Affected Unsecured Creditor would
have been entitled to receive in respect of its Proven Affected Unsecured Claim
on the previous Distribution Date(s) had such Unresolved Affected Unsecured
Claim been a Proven Affected Unsecured Claim on such Distribution Date(s).

(c)

After an Unresolved Affected Unsecured Claim or Post-Filing Claim has been
finally resolved in accordance with the applicable Claims Order and any required
distributions contemplated in Sections 6.2(c) or 6.5(b) have been made with
respect to such claim, any remaining Cash held in the Unresolved Claims Reserve
in respect of such Unresolved Affected Unsecured Claim or Post-Filing Claim
shall no longer be held in the Unresolved Claims Reserve and shall become
Available Cash.
6.6

Allocation of Distributions

All distributions made pursuant to the Plan shall be allocated first towards the repayment of the
amount of the Proven Affected Unsecured Claim or Proven Priority Claim, as applicable,
attributable to principal and, if greater than the amount of principal, second, towards the
repayment of any amount of such Proven Affected Unsecured Claim or Proven Priority Claim
attributable to unpaid interest.
6.7

Treatment of Undeliverable Distributions

If any distribution to a Creditor under this Article 6 is returned as undeliverable (an
“Undeliverable Distribution”), no further distributions to such Creditor shall be made unless
and until the Monitor is notified in writing by such Creditor of such Creditor’s current address, at
which time all such distributions shall be made to such Creditor. Upon the Monitor becoming
aware of an Undeliverable Distribution, the Canadian Estate shall, prior to the next following
Distribution Date, reserve from the Affected Unsecured Creditor Pool the amount of Cash equal
to the Undeliverable Distribution. All claims for an Undeliverable Distribution existing prior to
the Final Distribution must be made in writing to the Monitor (in the manner contemplated by
Section 11.10 hereof) on or before the date that is thirty (30) days following the date the Monitor
posts a copy of the Final Distribution Certificate on the Monitor’s Website, after which date any
entitlement with respect to any Undeliverable Distributions shall be forever discharged and
forever barred, without any compensation therefor, notwithstanding any federal, state or
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included in the Affected Unsecured Creditor Pool for distribution on the Final Distribution. Any
Undeliverable Distributions remaining following the Final Distribution shall be dealt with in
such manner as the CCAA Court may direct. Nothing herein shall require the Canadian Estate or
the Monitor to attempt to locate any Creditor or other Person with respect to an Undeliverable
Distribution. No interest shall be payable in respect of an Undeliverable Distribution. Following
each Distribution Date, the Canadian Estate, the Monitor and the U.S. Debtors shall exchange
information and consult with one another with respect to any Undeliverable Distributions on
account of Crossover Claims.
6.8

Withholding Rights

The Canadian Estate and any other Person facilitating distributions hereunder shall be entitled to
deduct and withhold from any distribution or payment to any Person pursuant to this Plan such
amounts as may be required to be deducted or withheld with respect to such distribution or
payment under the Canadian Tax Act or other Applicable Laws and to remit such amounts to the
appropriate Taxing Authority or other Person entitled thereto. To the extent that amounts are so
withheld or deducted and remitted to the appropriate Taxing Authority or other Person, such
withheld or deducted amounts shall be treated for all purposes hereof as having been paid to such
Person as the remainder of the distribution or payment in respect of which such withholding or
deduction was made. Without in any way limiting the generality of the foregoing, the Canadian
Estate shall deduct from any distribution to a Creditor hereunder any amounts as indicated by
Employment and Social Development Canada in an EI Confirmation, and remit such amounts to
Employment and Social Development Canada pursuant to the EI Act. Any Creditor whose
address on file with the Monitor on the Distribution Record Date for the Initial Distribution is not
a Canadian address shall be treated as a non-resident of Canada for purposes of any applicable
non-resident withholding Tax on all distributions hereunder, subject to receipt by the Monitor of
information satisfactory to it (in its sole discretion) that such Creditor is not a non-resident. No
gross-up or additional amount will be paid on any distribution or payment hereunder to the
extent the Canadian Estate or any other Person deducts or withholds amounts pursuant to this
Section 6.8 (it being understood, for the avoidance of doubt, that this sentence shall have no
impact on any such gross-up amount proven as part of a Proven Affected Unsecured Claim in
accordance with the Claims Orders).
6.9

Cancellation of Certificates and Notes, etc.

On the Plan Effective Date, all debentures, notes, certificates, indentures, guarantees,
agreements, invoices and other instruments evidencing Affected Claims, including the 1988
Bonds, the 1988 Bonds Indenture, the Crossover Bonds, the Crossover Bonds Indenture, the
NNCC Bonds and the NNCC Bonds Indenture (and all guarantees associated with each of the
foregoing), will not entitle any holder thereof to any compensation or participation other than as
expressly provided for in the Plan and shall be deemed cancelled and extinguished and be null
and void. Notwithstanding the foregoing: (a) the 1988 Bonds Indenture, the Crossover Bonds
Indenture and the NNCC Bonds Indenture shall remain in effect solely for the purpose of and to
the extent necessary to: (i) allow the relevant Indenture Trustee to make distributions as
contemplated in Section 6.3(b) above; (ii) maintain all of the protections the Indenture Trustees
enjoy with respect to carrying out their duties thereunder against the beneficial holders, including
lien rights with respect to any distributions contemplated in Section 6.3(b) under this Plan, until
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Bondholders and the NNCC Bondholders to receive distributions pursuant to this Plan; and (iv)
allow and preserve the rights of the Crossover Bonds Trustee, the Crossover Bondholders, the
NNCC Bonds Trustee and the NNCC Bondholders to pursue their claims in the U.S.
Proceedings; and (b) the Canadian Registered Pension Plans shall remain in effect solely for the
purposes of and to the extent necessary to permit the continuing administration and wind-up of
the Canadian Registered Pension Plans.
6.10

Calculations

All amounts to be paid by the Canadian Estate hereunder will be calculated by the Monitor. All
calculations made by the Monitor shall be conclusive, final and binding upon the Affected
Creditors, the Canadian Estate and all other Persons, absent manifest error.
6.11

Final Distribution

After (i) all Unresolved Affected Unsecured Claims, Post-Filing Claims and any other Claims
(excluding, for the avoidance of doubt, any Equity Claims) have been finally resolved; (ii) any
remaining Cash held in the Unresolved Claims Reserve has been transferred into the Affected
Unsecured Creditor Pool; and (iii) the administration and wind-down matters set out in Article
10 have been substantially completed, the Monitor shall set a Distribution Date for the purposes
of effecting a final distribution of Available Cash to Affected Unsecured Creditors with Proven
Affected Unsecured Claims (the “Final Distribution”). The Final Distribution shall include,
among other things, any remainder of the Administrative Reserve (except for an amount to be set
aside for fees and costs to be incurred by or on behalf of the Monitor (including the fees and
expenses of the Monitor’s counsel) in effecting the Final Distribution, the completion of any
remaining administration matters and the discharge of the Monitor). After completing the Final
Distribution and upon being granted a discharge and release, the Monitor shall pay any
remaining Cash of the Canadian Estate, including any Cash on account of Undeliverable
Distributions remaining following the Final Distribution, as the CCAA Court may direct.
ARTICLE 7
RELEASES
7.1

Plan Releases

On the Plan Effective Date: (i) the Canadian Debtors (including the Canadian Estate) and their
respective current and former employees, auditors, financial advisors, legal counsel and agents
(in each case, in that capacity only); (ii) the Directors and Officers; and (iii) the Monitor, the
Monitor’s legal counsel, and each and every current and former shareholder, affiliate, affiliate’s
shareholder, director, officer, member (including members of any committee or governance
council), partner, employee, auditor, financial advisor and agent of any of the foregoing Persons
(in each case, in that capacity only) (each of the Persons specified in (i), (ii) or (iii) of this
Section 7.1, in their capacity as such, being herein referred to individually as a “Released Party”
and collectively referred to as the “Released Parties”) shall be fully, finally and irrevocably
released and discharged from any and all Released Claims and all Released Claims shall be fully,
finally, irrevocably and forever waived, discharged, released, cancelled and barred as against the
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foregoing, nothing herein shall release or discharge Non-Released Claims.
For the purposes of the foregoing:
(a)

“Released Claims” means any and all demands, claims, actions, causes of action,
counterclaims, suits, debts, sums of money, liabilities, accounts, covenants,
damages, judgments, orders (including for injunctive relief or specific
performance and compliance orders), expenses, executions, Encumbrances and
recoveries on account of any liability, obligation, demand or cause of action of
whatever nature, including claims for contribution or indemnity, which any
Creditor or other Person has or may be entitled to assert (including any and all of
the foregoing in respect of the payment and receipt of proceeds and statutory or
common law liabilities of directors or officers, and any alleged fiduciary,
statutory or other duty (in any capacity whatsoever)), whether known or
unknown, matured or unmatured, direct, indirect or derivative, at common law,
equity or under statute, foreseen or unforeseen, existing or hereafter arising, based
in whole or in part on any act, omission, transaction, duty, responsibility,
indebtedness, liability, obligation, dealing, matter or occurrence existing or taking
place on or prior to the Plan Effective Date, or such later date as actions are taken
to implement the Plan, that in any way relate to, or arise out of or in connection
with, any Claims, any Director/Officer Claims, the business and affairs of the
Canadian Debtors or the Nortel Group whenever, wherever or however
conducted, the administration and/or management of the Canadian Debtors or the
Nortel Group, the CCAA Proceedings or any matter or transaction involving any
of the Canadian Debtors occurring in or in connection with the CCAA
Proceedings, including the Plan or the development thereof, but excluding NonReleased Claims; and

(b)

“Non-Released Claims” means, collectively: (i) the Canadian Estate’s
obligations under this Plan (including the right of Affected Unsecured Creditors
to receive distributions pursuant to this Plan in respect of Proven Affected
Unsecured Claims), the Settlement and Support Agreement, the Records
Assistance Side Letter and the Personnel Files Agreement; (ii) any claim against a
Released Party if the Released Party is determined by a Final Order of a court of
competent jurisdiction to have committed fraud or wilful misconduct; (iii) solely
as against a Director in his or her capacity as such, any Director/Officer Claim
that is not permitted to be released pursuant to Section 5.1(2) of the CCAA; (iv)
the Canadian Intercompany Claims; (v) the rights of the Canadian Debtors and the
U.S. Debtors preserved in Section 8(b)(iii) of the Settlement and Support
Agreement; and (vi) any obligation secured by the Administration Charge.
7.2

Insured Claims

Notwithstanding anything to the contrary in Section 7.1, Insured Claims shall not be
compromised, released, discharged, cancelled and barred by this Plan, provided that from and
after the Plan Effective Date, any Person having an Insured Claim shall be irrevocably limited to
recovery in respect of such Insured Claim solely from the proceeds of the applicable Insurance
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indirectly, make any claim or seek any recoveries from any Released Party or their assets, other
than enforcing such Person’s rights to be paid by the applicable insurer(s) from the proceeds of
the applicable Insurance Policies.
7.3

Injunctions

From and after the Plan Effective Date, all Persons are permanently and forever barred,
estopped, stayed and enjoined, with respect to any and all Released Claims, from: (i)
commencing, conducting, continuing or making in any manner, directly or indirectly, any action,
suit, claim, demand or other proceeding of any nature or kind whatsoever (including any
proceeding in a judicial, arbitral, administrative or other forum) against the Released Parties; (ii)
enforcing, levying, attaching, collecting or otherwise recovering or enforcing by any manner or
means, directly or indirectly, any judgment, award, decree or order against the Released Parties
or their property; (iii) commencing, conducting, continuing or making in any manner, directly or
indirectly, any action, suit, claim, demand or other proceeding of any nature or kind whatsoever
(including any proceeding in a judicial, arbitral, administrative or other forum) against any
Person who makes a claim or might reasonably be expected to make a claim, in any manner or
forum, including by way of contribution or indemnity or other relief, against one or more of the
Released Parties; (iv) creating, perfecting, asserting or otherwise enforcing, directly or indirectly,
any lien or Encumbrance of any kind against the Released Parties or their property; or (v) taking
any actions to interfere with the implementation or consummation of this Plan.
7.4

Indenture Trustee Release

Upon the occurrence of the Plans Effective Date (as such term is defined in the Settlement and
Support Agreement) and subject to each Indenture Trustee supporting the Settlement and
Support Agreement, this Plan and all of the transactions and actions contemplated thereby and
hereby and taking any and all reasonably necessary and appropriate actions in furtherance of
consummation of the Settlement and Support Agreement and this Plan, the Canadian Debtors
and the Monitor hereby release all Released Claims (as such term is defined in the Settlement
and Support Agreement) against the Indenture Trustees and their current and former employees,
legal counsel and agents, provided that the obligations of the Indenture Trustees as contemplated
under this Plan shall not be released. Upon the occurrence of the Plans Effective Date (as such
term is defined in the Settlement and Support Agreement), each of the Indenture Trustees shall
be deemed to have released all Released Claims (as such term is defined in the Settlement and
Support Agreement) against the Released Parties (as such term is defined in Section 7.1). For the
avoidance of doubt, the releases in Section 7.1 in favour of the Released Parties shall also be
applicable to any claim of an Indenture Trustee against a Released Party.
ARTICLE 8
COURT SANCTION
8.1

Application for Sanction Order

If the Required Majority approves the Plan, the Monitor and the Canadian Debtors shall apply
for the Sanction Order and the Canadian Escrow Release Order on or before the date set for the
Sanction Order hearing or such later date as the CCAA Court may set.
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Sanction Order

The Sanction Order shall, among other things:
(a)

effect the substantive consolidation of the Canadian Debtors into the Canadian
Estate on the terms contemplated by Section 2.2 hereof, including vesting all of
the assets of the Other Canadian Debtors in NNL (excluding any Canadian
Intercompany Claims held by the Other Canadian Debtors), deeming all Proven
Affected Unsecured Claims (whether now existing or hereafter coming into
existence) against the Other Canadian Debtors to be claims against NNL and
barring and extinguishing all Duplicative Claims;

(b)

declare that (i) the Plan has been approved by the Required Majority in
conformity with the CCAA; (ii) the activities of the Canadian Debtors have been
in reasonable compliance with the provisions of the CCAA and the Orders of the
CCAA Court made in this CCAA Proceeding in all respects; (iii) the CCAA
Court is satisfied that the Canadian Debtors have not done or purported to do
anything that is not authorized by the CCAA; and (iv) the Plan and the
transactions contemplated thereby are fair and reasonable;

(c)

declare that the Settlement and Support Agreement is fair and reasonable and
authorize and direct the Canadian Debtors and the Monitor to perform their
obligations under the Settlement and Support Agreement and carry out the
transactions contemplated thereby;

(d)

approve and authorize the giving of the Settlement and Support Agreement
Releases by the Canadian Debtors and the Monitor;

(e)

declare that the Plan and all associated steps, compromises, transactions,
arrangements, releases and reorganizations effected thereby are approved, binding
and effective, subject to the terms set out in the Plan, upon and with respect to the
Canadian Debtors, all Affected Creditors, the Directors and Officers, any Person
with a Released Director/Officer Claim, the Released Parties and all other Persons
named or referred to in, or subject to, the Plan;

(f)

as of the Plan Effective Date, compromise, discharge and release the Canadian
Debtors from any and all Affected Claims of any nature in accordance with the
Plan, and declare that the ability of any Person to proceed against any one or more
of the Canadian Debtors in respect of or relating to any Affected Claims shall be
forever discharged and restrained, and all proceedings with respect to, in
connection with or relating to such Affected Claims be permanently stayed,
subject only to the right of Affected Creditors to receive distributions pursuant to
the Plan in respect of their Affected Claims (to the extent they become Proven
Affected Unsecured Claims);

(g)

as of the Plan Effective Date, subject to Section 7.2, compromise, discharge and
release the Directors and Officers from any and all Released Claims of any nature
in accordance with the Plan, and declare that the ability of any Person to proceed
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Released Claim shall be forever discharged and restrained, and all proceedings
with respect to, in connection with or relating to such Released Claims be
permanently stayed;
(h)

as of the Plan Effective Date, discharge and release the Released Parties on the
terms set forth in Article 7 hereof and implement the injunctions contemplated
thereby;

(i)

as of the Plan Effective Date, bar, stop, stay and enjoin the commencing, taking,
applying for or issuing or continuing of any and all steps or proceedings,
including without limitation, administrative hearings and orders, declarations or
assessments, commenced, taken or proceeded with or that may be commenced,
taken or proceeded with against any Released Party in respect of all Released
Claims and any matter which is released pursuant to Article 7 hereof;

(j)

authorize the Canadian Estate and the Monitor to perform their obligations and
functions under the Plan, including the establishment of the Administrative
Reserve and the Unresolved Claims Reserve, and to perform all such other acts
and execute such documents as may be required in connection with the foregoing;

(k)

authorize the Monitor to continue its administration and wind-down of the
Canadian Estate in accordance with the Monitor’s Powers Orders and the Plan;

(l)

declare that no shareholder approval is required in respect of the Settlement and
Support Agreement, the Plan or any transaction or act contemplated thereby;

(m)

authorize and direct that all amounts held by NNL pursuant to the Canada Only
Sale Proceeds Orders or held as Unavailable Cash by the Canadian Debtors shall
form part of the Available Cash without any restriction thereon;

(n)

declare that each of the Charges (except for the Administration Charge) shall be
terminated, discharged, expunged and released on the Plan Effective Date, subject
to, in the case of the Inter-company Charge (but solely to the extent it benefits
NNI), payment of the Remaining Revolver Claim as contemplated pursuant to
Section 6.2(a) hereof;

(o)

declare that the tolling of any Claims, Director/Officer Claims or other claims or
rights pursuant to prior orders of the CCAA Court shall cease on the Plan
Effective Date, without prejudice to the rights all Affected Unsecured Creditors
with Proven Affected Unsecured Claims (whether now existing or hereafter
coming into existence) to receive all distributions contemplated by this Plan;

(p)

order that the CCAA stay of proceedings provided for in the Initial Order shall be
extended indefinitely, subject to further order of the CCAA Court, and provided
that the Monitor shall serve on the service list in the CCAA Proceedings and file
with the CCAA Court a report on the progress of the continuing administration
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on no less than an annual basis;
(q)

declare that any obligation of the Monitor to provide cash flow forecasting or
reconciliations and monthly claims reporting (whether pursuant to paragraph 11
of the Claims Resolution Order dated September 16, 2010, or any other agreement
or order) shall cease as at the Plan Effective Date, provided that the Monitor shall
provide cash flow reporting and claims reporting in the reports contemplated in
the foregoing subsection;

(r)

provide for the termination of the Hardship Process and that all remaining
amounts relating to the Hardship Process shall become Available Cash on the
Plan Effective Date;

(s)

authorize and effect the matters contemplated pursuant to Section 10.2
Section 11.12 hereof;

(t)

declare that, notwithstanding: (i) the pendency of this proceeding; (ii) any
applications for a bankruptcy, receivership or other order now or hereafter issued
pursuant to the BIA, the CCAA or otherwise in respect of any of the Canadian
Debtors and any bankruptcy, receivership or other order issued pursuant to any
such applications; and (iii) any assignment in bankruptcy made or deemed to be
made in respect of any of the Canadian Debtors, the transactions contemplated by
this Plan and by the Settlement and Support Agreement shall be binding on any
trustee in bankruptcy or receiver that may be appointed in respect of the Canadian
Debtors or their assets and shall not be void or voidable by creditors of the
Canadian Debtors, nor shall the Plan, the Settlement and Support Agreement or
the payments and distributions contemplated pursuant thereto constitute nor be
deemed to constitute a fraudulent preference, assignment, fraudulent conveyance,
transfer at undervalue, or other reviewable transaction under the BIA, CCAA or
any other applicable federal or provincial legislation, nor shall the Plan or the
Settlement and Support Agreement constitute oppressive or unfairly prejudicial
conduct pursuant to any applicable federal or provincial legislation;

(u)

authorize and approve the releases contemplated in Section 7.4 hereof; and

(v)

declare that the Canadian Debtors and the Monitor may apply to the CCAA Court
for advice and direction in respect of any matters arising from or in relation to this
Plan.

and

ARTICLE 9
PLAN CONDITIONS PRECEDENT AND IMPLEMENTATION
9.1

Canadian and U.S. Plans Effectiveness

This Plan and the U.S. Plans shall become effective at the same time on the Plan Effective Date.
On the Plan Effective Date: (i) the Monitor shall deliver a certificate to the U.S. Debtors
declaring the effectiveness of this Plan; and (ii) the U.S. Debtors shall deliver a certificate to the
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collectively, the “Plan Certificates”), such Plan Certificates to be held in escrow and released
simultaneously, thereby triggering the effectiveness of this Plan and the U.S. Plans and the
occurrence of the Plans Effective Date (as such term is defined in the Settlement and Support
Agreement).
9.2

Conditions Precedent to Plan Effectiveness

The effectiveness of this Plan is subject to the satisfaction of the following conditions (the “Plan
Effective Conditions”):
(a)

the Plan shall have been approved by the Required Majority;

(b)

the Sanction Order shall have been issued and entered and shall have become a
Final Order;

(c)

the Canadian Escrow Release Order shall have been issued and entered and shall
have become a Final Order;

(d)

the U.S. Plans shall have been confirmed by Final Order in the U.S. Proceedings
in a form that, to the satisfaction of the Monitor and its counsel, contains the
terms contemplated by and referred to in the Settlement and Support Agreement
as being contained in the U.S. Plans;

(e)

the U.S. Escrow Release Order (as defined in the Settlement and Support
Agreement) shall have been issued and entered and shall have become a Final
Order in a form satisfactory to the Monitor and its counsel;

(f)

the Sanction Order shall have been recognized and given full force and effect in
the United States by an order of the U.S. Bankruptcy Court in the Chapter 15
Proceedings;

(g)

all conditions precedent to the Settlement and Support Agreement (excluding the
condition specified in Section 9(a)(xi)) shall have been satisfied or waived in
accordance with the terms of the Settlement and Support Agreement;

(h)

all conditions precedent to the effectiveness of the U.S. Plans (but excluding the
occurrence of the Plan Effective Date hereunder) shall have been satisfied or
waived in accordance with their respective terms, and the U.S. Debtors and
Canadian Debtors shall have exchanged the Plan Certificates in escrow; and

(i)

the Settlement and Support Agreement shall not have been terminated.
9.3

Conditions Precedent to Plan Implementation

The establishment of the cash pools and reserves contemplated in Article 5 and the making of the
distributions and payments contemplated pursuant to Article 6 is subject to the satisfaction of the
following conditions (the “Plan Implementation Conditions”):
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the Plans Effective Date (as defined in the Settlement and Support Agreement)
shall have occurred and the Settlement and Support Agreement shall have become
fully effective and enforceable in accordance with its terms;

(b)

the with prejudice dismissal of all litigation referenced in Section 5(b) of the
Settlement and Support Agreement, including the pending leave to appeals,
appeals and cross-appeals in respect of the Allocation Dispute pending before the
Canadian Courts and the U.S. Courts, shall have occurred; and

(c)

NNL shall have received the Canadian Allocation.
9.4

Monitor’s Certificate – Plan Effectiveness

As soon as practicable following the occurrence of the Plan Effective Date, the Monitor shall
serve on the service list in the CCAA Proceedings and post on the Monitor’s Website a
certificate confirming that the Plan Effective Date has occurred (the “Plan Effectiveness
Certificate”). The Monitor shall file the Plan Effectiveness Certificate with the CCAA Court as
soon as practicable after it has been delivered.
9.5

Monitor’s Certificate – Plan Implementation

As soon as practicable following the occurrence of the Plan Implementation Date, the Monitor
shall serve on the service list in the CCAA Proceedings and post on the Monitor’s Website a
certificate confirming that the Plan Implementation Date has occurred (the “Plan
Implementation Certificate”). The Monitor shall file the Plan Implementation Certificate with
the CCAA Court as soon as practicable after it has been delivered.
9.6

Waiver of Plan Effective Conditions and Plan Implementation
Conditions

Notwithstanding Sections 9.2 and 9.3, each of the Plan Effective Conditions and Plan
Implementation conditions (except for the Plan Effective Conditions specified in Sections 9.2(a),
9.2(g) and 9.2(i)) can be waived, in whole or in part, solely by the Monitor with prior approval of
the CCAA Court.
ARTICLE 10
CONTINUING ADMINISTRATION AND WIND-DOWN OF THE CANADIAN ESTATE
AND RELATED MATTERS
10.1

Continuing Administration and Wind Down of the Canadian Estate

The administration and wind-down of the Canadian Estate will continue to be conducted by the
Monitor pursuant to the Monitor’s Powers Orders and this Plan, including following the Plan
Effective Date and the Plan Implementation Date. Without in any way limiting the powers of the
Monitor pursuant to the CCAA, the Initial Order, this Plan or the Monitor’s Powers Orders, such
continuing administration and wind-down may include:
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taking all steps and actions contemplated by this Plan and the Settlement and
Support Agreement, including effecting distributions and payments contemplated
hereby and thereby;

(b)

the resolution of any remaining unresolved Claims or Post-Filing Claims;

(c)

the sale or other realization of the Canadian Debtors’ residual assets and the
repatriation of funds from foreign controlled subsidiaries, all to be used to make
the distributions and payments contemplated pursuant to this Plan;

(d)

the resolution of the Canadian Debtors’ Tax matters and recovery of any Tax
refunds;

(e)

the wind-down of the Canadian Debtors and their direct and indirect controlled
subsidiaries (which, for the avoidance of doubt, does not include any of the U.S.
Debtors, the EMEA Debtors or the EMEA Non-Filed Entities); and

(f)

the disposal of the Canadian Debtors’ books and records, including their
remaining information technology infrastructure.
10.2

Stakeholder Advisor Fee Arrangements

(a)

The Bondholder Advisor Fee Letter shall terminate on the Plan Implementation
Date, and the Canadian Debtors (including the Canadian Estate) shall have no
obligation to pay any fees and expenses of the advisors to the Bondholder Group
from and after the Plan Implementation Date.

(b)

From and after the Plan Implementation Date, the fees and expenses of Court
Appointed Representative Counsel shall no longer be borne by the Canadian
Estate and instead shall be borne by the Compensation Creditors. Any fees and
expenses incurred by Court Appointed Representative Counsel from and after the
Plan Implementation Date shall be deducted, dollar for dollar, from the
distributions pursuant to this Plan to Compensation Creditors whom such Court
Appointed Representative Counsel represent. Any such deductions shall be borne
by the applicable Compensation Creditors on a pro rata basis based on the
amount of their respective Proven Affected Unsecured Claims. Notwithstanding
the foregoing, from and after the Plan Implementation Date, to the extent the
Monitor requests in writing that Court Appointed Representative Counsel provide
any service relating to such Court Appointed Representative Counsel responding
to inquiries of Compensation Creditors regarding distributions under this Plan, the
Canadian Estate shall pay the associated reasonable fees and expenses of such
Court Appointed Representative Counsel as may be agreed to in writing between
the Canadian Estate, the Monitor and the applicable Court Appointed
Representative Counsel.

(c)

The obligation of the Canadian Debtors to pay the fees and expenses of counsel to
the Directors and Officers (whether pursuant to the Initial Order or otherwise)
shall terminate on the Plan Implementation Date and the Canadian Debtors
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expenses of counsel to the Directors and Officers from and after the Plan
Implementation Date.
ARTICLE 11
GENERAL
11.1

Binding Effect

The Plan will become effective and binding on the Plan Effective Date, provided that the
establishment of the cash pools and reserves contemplated in Article 5 and the making of the
distributions contemplated pursuant to Article 6 shall be conditional upon satisfaction or waiver
of the Plan Implementation Conditions and the occurrence of the Plan Implementation Date.
Without limiting the generality of the foregoing, on the Plan Effective Date:
(a)

the treatment of Affected Claims and Released Claims under the Plan shall be
final and binding for all purposes and shall be binding upon and enure to the
benefit of the Canadian Debtors, the Released Parties, all Affected Creditors, any
Person having a Released Claim and all other Persons named or referred to in, or
subject to, the Plan and their respective heirs, executors, administrators and other
legal representatives, successors and assigns;

(b)

all Affected Claims shall be forever discharged and released, excepting only the
distribution thereon in the manner and to the extent provided for in the Plan;

(c)

all Released Claims shall be forever discharged and released;

(d)

each Affected Creditor and each Person holding a Released Claim shall be
deemed to have consented and agreed to all of the provisions of the Plan, in its
entirety; and

(e)

each Affected Creditor and each Person holding a Released Claim shall be
deemed to have executed and delivered to the Canadian Debtors and to the other
Released Parties, as applicable, all consents, releases, assignments and waivers,
statutory or otherwise, required to implement and carry out the Plan in its entirety.
11.2

Deeming Provisions

In the Plan, the deeming provisions are not rebuttable and are conclusive and irrevocable.
11.3

Non-Consummation/Termination
Agreement

of

Settlement

and

Support

If the Plan Effective Date does not occur on or prior to August 31, 2017 (or such later date as the
date for the Plans Effective Date (as defined in the Settlement and Support Agreement) to have
occurred pursuant to Section 9(a)(xi) of the Settlement and Support Agreement may be extended
to), then, notwithstanding any other provision hereof: (a) the Plan shall be null and void in all
respects, (b) any settlement or compromise embodied in the Plan shall be deemed null and void,
and (c) nothing contained in the Plan, and no acts taken in preparation for consummation of the
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against the Canadian Debtors or any other Person; (ii) prejudice in any manner the rights of the
Canadian Debtors or any other Person in any further proceedings involving the Canadian
Debtors; or (iii) constitute an admission of any sort by the Canadian Debtors or any other Person;
provided, however, that nothing in this Section 11.3 shall impair the enforceability of the
Settlement and Support Agreement in accordance with its terms. In the event the Settlement and
Support Agreement is terminated or does not become effective in accordance with its terms, the
Canadian Debtors and Monitor reserve all of their rights and defenses with respect to the claims
and other matters resolved by the Settlement and Support Agreement, including the Allocation
Dispute, and nothing contained in this Plan nor the proposed settlement set forth in the
Settlement and Support Agreement shall constitute an admission by the Canadian Debtors or the
Monitor regarding the validity of the litigations, claims or defenses resolved by the Settlement
and Support Agreement or that the Canadian Debtors have any liability in connection with such
litigations, claims or defenses. In the event of the termination of the Settlement and Support
Agreement, or if this Plan does not become effective in accordance with its terms, all rights of
the Canadian Debtors (excluding the New Applicants) and the Monitor with regard to the
Allocation Dispute and with respect to the interest of the Canadian Debtors in the Sale Proceeds
be and are hereby reserved.
11.4

Modification of the Plan

(a)

Subject to Section 6(b) of the Settlement and Support Agreement, the Monitor
and Canadian Debtors reserve the right, at any time and from time to time, to
amend, restate, modify and/or supplement the Plan, provided that any such
amendment, restatement, modification or supplement must be contained in a
written document which is filed with the CCAA Court and (i) if made prior to or
at the Meeting, communicated to the Affected Creditors in the manner
contemplated by the Meeting Order; and (ii) if made following the Meeting,
approved by the CCAA Court following notice to the Affected Creditors.
Notwithstanding the foregoing, the Canadian Debtors shall not amend, restate,
modify and/or supplement the Plan in a manner that is inconsistent with their
obligations under the Settlement and Support Agreement. For the avoidance of
doubt, nothing in this Section 11.4(a) limits any Settlement Party’s rights pursuant
to Section 6(h) of the Settlement and Support Agreement with respect to any
amendment, restatement, modification and/or supplement to the Plan.

(b)

Notwithstanding Section 11.4(a), any amendment, restatement, modification or
supplement to the Plan may be made by the Monitor and Canadian Debtors at any
time and from time to time, provided that it: (i) concerns a matter which is of an
administrative nature required to better give effect to the implementation of the
Plan; or (ii) is to cure any errors, omissions or ambiguities, and in either case is
not materially adverse to the financial or economic interests of the Affected
Creditors.

(c)

Any amended, restated, modified or supplementary Plan or Plans filed with the
CCAA Court and, if required by this section, approved by the CCAA Court, shall,
for all purposes, be and be deemed to be a part of and incorporated in the Plan.
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Paramountcy

From and after the Plan Effective Date, any conflict between:
(a)

the Plan or the Sanction Order; and

(b)

the covenants, warranties, representations, terms, conditions, provisions or
obligations, expressed or implied, of any contract, mortgage, security agreement,
indenture, trust indenture, note, loan agreement, commitment letter, agreement for
sale, lease or other agreement, written or oral and any and all amendments or
supplements thereto existing between one or more of the Affected Creditors and
the Canadian Debtors as at the Plan Effective Date;

will be deemed to be governed by the terms, conditions and provisions of the Plan and the
Sanction Order, which shall take precedence and priority, provided that the Settlement and
Support Agreement and any settlement agreement executed by the Canadian Debtors and any
Person asserting a Claim or a Director/Officer Claim that was entered into from and after the
Filing Date shall be read and interpreted in a manner that assumes that such settlement
agreement is intended to operate congruously with, and not in conflict with, the Plan, and,
provided further, that to the extent of any inconsistency between the Settlement and Support
Agreement and the Plan, the Settlement and Support Agreement shall govern. For the avoidance
of doubt: (i) all distributions from the Escrow Accounts (including the specific amounts to be
distributed to each of the Canadian Debtors, the U.S. Debtors and the EMEA Debtors) shall be
strictly in accordance with the Settlement and Support Agreement; and (ii) to the extent of any
conflict between the provisions of the Settlement and Support Agreement and this Plan as relates
to distributions from the Escrow Accounts, the provisions of the Settlement and Support
Agreement shall govern in all respects.
11.6

Severability of Plan Provisions

If any term or provision of the Plan is held by the Canadian Court to be invalid, void or
unenforceable, the Canadian Court, at the request of the Canadian Debtors and the Monitor, shall
have the power to either (a) sever such term or provision from the balance of the Plan and
provide the Canadian Debtors with the option to proceed with the implementation of the balance
of the Plan, or (b) alter and interpret such term or provision to make it valid or enforceable to the
maximum extent practicable, consistent with the original purpose of the term or provision held to
be invalid, void or unenforceable, and such term or provision shall then be applicable as so
altered or interpreted. Notwithstanding any such holding, alteration or interpretation, and
provided that the Canadian Debtors proceed with the implementation of the Plan, the remainder
of the terms and provisions of the Plan shall remain in full force and effect and shall in no way
be affected, impaired or invalidated by such holding, alteration or interpretation.
11.7

Force Majeure

If the Canadian Estate’s or Monitor’s performance of any obligation pursuant to this Plan,
including, without limitation, pursuant to Article 6 hereof, is prevented, hindered or delayed by
reason of Force Majeure (a “Force Majeure Event”), then the Canadian Estate and Monitor
shall be excused from performance to the extent that either of them is prevented, hindered or
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Event, and the Canadian Estate’s and Monitor’s obligations hereunder shall be excused so long
as and to the extent that such Force Majeure Event prevents or delays performance.
11.8

Responsibilities of the Monitor and Protections of the Monitor

The Monitor is acting and will continue to act in all respects in its capacity as Monitor in the
CCAA Proceedings (and not in its personal capacity), including to implement the Plan and the
Settlement and Support Agreement and to otherwise continue the ongoing administration and
wind-down of the Canadian Debtors. The Monitor will not be responsible or liable for any
obligations of the Canadian Debtors (including, for the avoidance of doubt, the Canadian Estate).
The Monitor shall have the powers and protections granted to it by the Plan, the CCAA, the
Monitor’s Powers Orders and any other Order made in the CCAA Proceedings. None of the
Monitor or its affiliates, shareholders, affiliate’s shareholders (including Ernst & Young LLP, a
Canadian limited liability partnership), employees, advisors, lawyers, representatives or agents
(“Monitor Related Parties”) shall incur any personal liability whatsoever whether on their own
part or in respect of any failure on the part of any Canadian Debtor to observe, perform or
comply with any of its obligations under this Plan or under or in relation to any associated
arrangements or negotiations. Any release, discharge or other benefit conferred upon the Monitor
pursuant to this Plan shall enure to the benefit of the Monitor Related Parties and Ernst & Young
Inc. in its personal capacity, and each of the Monitor Related Parties and Ernst & Young Inc. in
its personal capacity shall be a third party beneficiary to this Plan entitled to enforce such
releases, discharges and benefits in accordance with the terms of this Plan.
11.9

Different Capacities

Persons who are affected by this Plan may be affected in more than one capacity. Unless
expressly provided herein to the contrary, a Person will be entitled to participate hereunder in
each such capacity. Any action taken by a Person in one capacity will not affect such Person in
any other capacity, unless expressly agreed by the Canadian Debtors and the Person in writing or
unless its Claims overlap or are otherwise duplicative.
11.10 Notices
Any notice or other communication to be delivered hereunder must be in writing and reference
the Plan and may, subject as hereinafter provided, be made or given by personal delivery,
ordinary mail or by facsimile or email addressed to the respective parties as follows:
If to the Canadian Debtors:
c/o Ernst & Young Inc.
Court-appointed Monitor of Nortel Networks Corporation et al.
222 Bay Street, Suite 2400
Toronto, Ontario M5K 1J7
Attention:

Nortel Monitor
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Fax:
Email

1-416-943-4439 or 1-866-942-7177
1-416-943-2808
nortel.monitor@ca.ey.com

If to an Affected Creditor: to the mailing address, facsimile number or email address
provided on such Affected Creditor’s Proof of Claim or such more recent address
particulars of an Affected Creditor as noted in the files of the Canadian Debtors or the
Monitor;
If to the Monitor:
Ernst & Young Inc.
Court-appointed Monitor of Nortel Networks Corporation et al.
222 Bay Street, Suite 2400
Toronto, Ontario M5K 1J7
Attention:

Nortel Monitor

Telephone:
Fax:
Email

1-416-943-4439 or 1-866-942-7177
1-416-943-2808
nortel.monitor@ca.ey.com

or to such other address as any party may from time to time notify the others in accordance with
this section, or, in the case of an address change for the Canadian Debtors or the Monitor, by
posting notice of such address change on the Monitor’s Website. Any such communication so
given or made shall be deemed to have been given or made and to have been received on the day
of delivery if delivered, or on the day of faxing or sending by other means of recorded electronic
communication, provided that such day in either event is a Business Day and the communication
is so delivered, faxed or sent before 4:00 p.m. (Toronto time) on such day. Otherwise, such
communication shall be deemed to have been given and made and to have been received on the
next following Business Day.
11.11 Further Assurances
Each of the Persons named or referred to in, or subject to, the Plan will execute and deliver all
such documents and instruments and do all such acts and things as may be necessary or desirable
to carry out the full intent and meaning of the Plan and to give effect to the transactions
contemplated herein.
11.12 Subsequent Bankruptcy, etc.
If, following the Plan Effective Date, a Bankruptcy Proceeding occurs in respect of the Canadian
Debtors (or any of them or their assets), the Proven Affected Unsecured Claims compromised
and released hereby shall be deemed to be reinstated in their full amounts solely for purposes of
giving effect to any distributions to be made in such a Bankruptcy Proceeding, it being the
intention that holders of Proven Affected Unsecured Claims under this Plan shall share rateably
with holders of any additional claims (including any Post-Filing Claims) asserted against the
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made on account of Proven Affected Unsecured Claims pursuant to this Plan shall also be
accounted for in any distributions in a Bankruptcy Proceeding. All Proven Affected Unsecured
Claims pursuant to this Plan and the Claims Orders shall be deemed to constitute proven claims
in any Bankruptcy Proceeding without any need for a Creditor to file an additional proof of claim
in any such Bankruptcy Proceeding. All Claims and Post-Filing Claims as finally resolved
pursuant to the Claims Orders shall be final and binding for all purposes in a Bankruptcy
Proceeding without any ability on the part of any Creditor or any trustee in bankruptcy or
receiver to further dispute, re-assert or re-litigate such claims in a Bankruptcy Proceeding.
11.13 Cross-Border Protocol and Cross-Border Claims Protocol
The Cross-Border Protocol and Cross-Border Claims Protocol shall each remain in full force and
effect in accordance with their respective terms.
11.14 Language
This Plan, as well as any notices, schedules or other documents related thereto (collectively,
including the Plan, the “Plan Documents”), has been and shall be prepared in the English
language only. To the extent a French language or other translation of a Plan Document is
prepared, any such translation shall be for informational purposes only, it being intended that the
English language version of any Plan Document shall govern and prevail in all respects.
11.15 Acts to Occur on Next Business Day
If any distribution, payment or act under the Plan is required to be made or performed on a date
that is not a Business Day, then the making of such distribution, payment or the performance of
such act may be completed on the next succeeding Business Day, but shall be deemed to have
been completed as of the required date.
DATED as of the 30th day of November, 2016.

6639004
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ESCROW AGREEMENTS
1. Escrow Agreement dated March 31, 2009 with JP Morgan Chase Bank, N.A., as escrow
agent (re: Layer 4-7)
2. Escrow Agreement dated November 11, 2009 with JP Morgan Chase Bank, N.A., as
escrow agent (re: CDMA)
3. Escrow Agreement dated December 1, 2009 with JP Morgan Chase Bank, N.A., as
escrow agent (re: Packet Core)
4. Escrow Agreement dated December 18, 2009 with JP Morgan Chase Bank, N.A., as
escrow agent (re: Enterprise)
5. MEN Distribution Escrow Agreement dated March 19, 2010 with JP Morgan Chase
Bank, N.A., as escrow agent
6. GSM/GSM-R Distribution Escrow Agreement dated March 31, 2010 with JP Morgan
Chase Bank, N.A., as escrow agent
7. GSM Retained Contracts Distribution Escrow Agreement dated June 3, 2010 with JP
Morgan Chase Bank, N.A., as escrow agent
8. CVAS Distribution Escrow Agreement dated May 27, 2010 with JP Morgan Chase Bank,
N.A., as escrow agent
9. MSS Distribution Escrow Agreement dated March 11, 2011 with JP Morgan Chase Bank,
N.A., as escrow agent
10. Patent Portfolio Distribution Escrow Agreement dated July 28, 2011 with JP Morgan
Chase Bank, N.A., as escrow agent
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SCHEDULE “B”
CROSSOVER BONDHOLDER CLAIMS

1. 2006 Bonds - 10.750% Senior Notes due 2016

$1,185,132,812

2. 2006 Bonds - 10.125% Senior Notes due 2013

$577,689,063

3. 2006 Bonds - Floating Rate Senior Notes due
2011

$1,022,419,965

4. 2007 Bonds - 2.125% Convertible Senior
Notes due 2014

$578,020,746

5. 2007 Bonds - 1.75% Convertible Senior Note
Due 2012

$577,487,674
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SCHEDULE “C”
INTERCOMPANY CLAIMS - PROVEN AFFECTED UNSECURED CLAIMS
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SCHEDULE “D”
EXCHANGE RATES FROM CLAIMS PROCEDURE ORDER
Currency conversion factors
Source: Reuters, January 14, 2009

CAD
USD
EUR
GBP
JPY

Canadian Dollar
United States Dollar
Euro
United Kingdom: Pnd Ster
Japan: Yen

CAD per
unit of
Currency
1
1.22025
1.6170753
1.77741615
0.01362647

AED
ARS
AUD
BBD
BDT
BGN
BOB
BRL
CHF
CLP
CNY
COP
CRC
CZK
DKK
DOP
DZD
EEK
EGP
FJD
GTQ
HKD
HUF
IDR
ILS
INR
ISK
JMD
JOD
KPW
KRW
KWD
LBP
LKR

United Arab Emir.: Dirham
Argentine Peso
Australian Dollar
Barbados Dollar
Bangladeshi Taka
Bulgaria: New Lev
Bolivian Boliviano
Brazilian Real
Swiss Franc
Chilean Peso
China: Yuan Renminbi
Colombian Peso
Costa Rican Colon
Czech Koruna
Danish Krone
Dominican Peso
Algerian Dinar
Estonian Kroon
Egyptian Pound
Fiji Dollar
Guatemala: Quetzal
Hong Kong Dollar
Hungary: Forint
Indonesia: Rupiah
Israel: Shekel
Indian Rupee
Iceland Krona
Jamaican Dollar
Jordanian Dinar
North Korean Won
Republic Of Korea: Won
Kuwaiti Dinar
Lebanese Pound
Sri Lanka Rupee

0.33221709
0.35410621
0.82275356
0.61319095
0.01772331
0.82683968
0.17345416
0.52726527
1.09468915
0.0019827
0.17854268
0.00054867
0.00219273
0.06004872
0.21701242
0.03444601
0.01682672
0.10334226
0.22086973
0.67418812
0.15495238
0.15732068
0.00583154
0.00010993
0.31449742
0.02499872
0.00966994
0.01515838
1.72084329
0.00853023
0.00090543
4.28157891
0.00080945
0.01072276

LTL
LVL
MAD
MXN
MYR
NGN
NOK
NZD
OMR
PAB
PEN
PGK
PHP
PKR
PLN
PYG
QAR
RON
RUB
SAR
SEK
SGD
THB
TND
TRY
TTD
UAH
UYU
VEF
VND
XCD
ZAR
ZMK

Lithuanian Litas
Latvian Lats
Moroccan Dirham
Mexican Peso
Malaysian Ringgit
Nigerian Naira
Norwegian Krone
New Zealand Dollar
Oman: Rial Omani
Panama: Balb0A
Peru: Nuevo Sol
Papua New Guinea Kina
Philippine Peso
Pakistan Rupee
Poland: Zloty
Paraguay: Guarani
Qatar: Qatari Rial
New Romania Leu
Russian Ruble
Saudi Arabia: Saudi Riyal
Swedish Krona
Singapore Dollar
Thailand: Baht
Tunisian Dinar
New Turkish Lira
Trinidad & Tobago Dollar
Ukraine: Hryvnia
Uruguay: Peso
Bolivar Fuerte
Vietnam: Dong
East Caribbean Dollar
South Africa: Rand
Zambia: Kwacha

0.46830925
2.29456567
0.14500201
0.08842392
0.34156754
0.00816494
0.17167276
0.6711375
3.16980987
1.22025
0.3889243
0.4671117
0.02592415
0.015414
0.39077386
0.0002498
0.33516446
0.37703348
0.03847246
0.32539566
0.14788041
0.82052921
0.03495417
0.89144172
0.76914592
0.19524
0.13945714
0.05016444
0.56827178
0.00006981
0.4587406
0.12249969
0.00024601
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EXHIBIT “A”
SETTLEMENT AND SUPPORT AGREEMENT
[ATTACHED]
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CONFIDENTIAL
FOR SETTLEMENT PURPOSES ONLY
SUBJECT TO FRE 408 AND ANALOGS IN ALL RELEVANT JURISDICTIONS
(EXECUTION VERSION)

SETTLEMENT AND PLANS SUPPORT AGREEMENT
This SETTLEMENT AND PLANS SUPPORT AGREEMENT (together with all
Annexes hereto, in each case as amended, supplemented or otherwise modified from time to time
in accordance with the terms hereof, this “Settlement and Support Agreement”) is dated as of
October 12, 2016 and entered into by and among: (i) the Canadian Debtors; 1 (ii) the Monitor;
(iii) the U.S. Debtors; (iv) the EMEA Debtors; (v) the EMEA Non-Filed Entities; (vi) the Joint
Administrators; (vii) NNSA; (viii) the NNSA Conflicts Administrator; (ix) the French
Liquidator; (x) the Bondholder Group; (xi) the members of the CCC; (xii) the UCC; (xiii) the
U.K. Pension Trustee; (xiv) the PPF; (xv) the Joint Liquidators and (xvi) the NNCC Bondholder
Signatories (collectively, the “Parties” and each a “Party”).
WHEREAS, NNC, NNL, NNI, NNSA and NNUK and various other members of the
Nortel Group commenced insolvency proceedings as early as January 14, 2009 (collectively, the
“Nortel Insolvency Proceedings”);
WHEREAS, during the course of the Nortel Insolvency Proceedings various assets were
sold and certain Sale Proceeds are held in the Existing Escrow Accounts pending either the
agreement of the relevant parties or final CCAA Court and Bankruptcy Court decisions
regarding the allocation of said proceeds;
WHEREAS, various of the Parties have or may have claims as against other Parties
which are to be resolved in the context of the Nortel Insolvency Proceedings;
WHEREAS, certain of the Parties are parties to certain litigation before the Canadian
Court and U.S. Court in which the allocation of the Sale Proceeds is at issue (the “Allocation
Dispute”);
WHEREAS, the CCAA Court and the Bankruptcy Court each issued separate decisions
on or about May 12, 2015 and July 6, 2015 regarding the Allocation Dispute and such decisions
remain subject to appeal in both jurisdictions (the “Allocation Decisions”);
WHEREAS, the Parties acknowledge and agree that the ultimate outcome of continued
litigation in relation to the Allocation Dispute and the potential claim matters among them is
uncertain, that further appeals are likely, that the cost of such litigation is substantial and
burdensome to each of the Parties and their respective constituencies and that settlement of such

1

Capitalized terms not otherwise defined in the main body of this Settlement and Support Agreement shall have the
meaning ascribed to them in Section 1 hereof.
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matters is key to advancing the Nortel Insolvency Proceedings to facilitate distributions to
creditors of the various Debtors’ estates;
WHEREAS, the Parties desire to settle fully and finally the Allocation Dispute and key
potential claims matters among them and each Party has concluded it is appropriate and in the
best interest of each to enter into this Settlement and Support Agreement;
WHEREAS, the Parties wish to effectuate a full and final settlement of the Allocation
Dispute and certain other matters in accordance with terms and conditions set forth herein (the
“Settlement”); and
WHEREAS, to effect the Settlement, the Parties have agreed to enter into this Settlement
and Support Agreement.
NOW, THEREFORE, in consideration of the foregoing and the promises, mutual
covenants, and agreements set forth herein and for other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, each Party, intending to be legally
bound, agrees as follows:
Section 1. Definitions
“Allocation Decisions” has the meaning set forth in the recitals hereto.
“Allocation Dispute” has the meaning set forth in the recitals hereto.
“Applicable FX Rate” has the meaning set forth in Section 7(g) hereof.
“Bankruptcy Code” means title 11 of the United States Code, as amended.
“Bankruptcy Court” means the United States Bankruptcy Court for the District of
Delaware.
“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure as promulgated
by the United States Supreme Court under section 2075 of title 28 of the United States Code, 28
U.S.C. § 2075, as applicable to the Chapter 11 Cases and the general, local and chambers rules of
the Bankruptcy Court.
“Beddoes Court” means the High Court of Justice of England and Wales that has the
power to provide directions to the U.K. Pension Trustee authorizing the U.K. Pension Trustee to
execute and implement this Settlement and Support Agreement.
“Bondholder Group” means the ad hoc group of bondholders that hold notes issued
and/or guaranteed by NNC, NNL, NNI, and NNCC, which on June 15, 2016, filed with the
Bankruptcy Court a disclosure form under Bankruptcy Rule 2019, as such group may be
constituted from time to time.
“Business Day” means any day (other than a Saturday, Sunday or legal holiday, as such
term is defined in Bankruptcy Rule 9006(a)) on which banks are open for general business in all
of New York City, New York, U.S.A.; Toronto, Ontario, Canada; London, England; and Paris
France.
2
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“Buyer Escrow Accounts” means the escrow accounts established pursuant to certain
escrow agreements among certain Nortel Group entities, certain purchasers of Nortel assets and
escrow agents governing the holding and release of certain amounts held in escrow in connection
with such transactions as set forth on Annex B under the heading “Buyer Escrow Accounts.”
“Buyer Escrow Amount” has the meaning set forth in Section 2(g) hereof.
“CAD Claims” has the meaning set forth in Section 4(n)(i) hereof.
“Canadian Allocation” has the meaning set forth in Section 2(c)(ii) hereof.
“Canadian Court” means any and all of the CCAA Court, the Ontario Court of Appeal,
the Supreme Court of Canada or any other court of competent jurisdiction overseeing the
Canadian Proceedings (including any appeals) from time to time.
“Canadian Debtors” means, collectively, NNC, NNL, Nortel Networks Global
Corporation, Nortel Networks International Corporation, Nortel Networks Technology
Corporation, Nortel Communications Inc., Architel Systems Corporation and Northern Telecom
Canada Limited.
“Canadian Escrow Account” means the account with the Canadian Escrow Agent
established pursuant to the Canadian Escrow Agreement to hold that portion of the Sale Proceeds
to be converted into Canadian Dollars.
“Canadian Escrow Agent” means Royal Trust Corporation of Canada.
“Canadian Escrow Agreement” means that certain distribution escrow agreement,
substantially in the form attached hereto as Annex K to be entered into among NNC, NNL, NNI,
NNUK, the other existing Depositors under the relevant Existing Escrow Agreements, NNSA,
the Monitor and the UCC to hold that portion of the Sale Proceeds to be converted into Canadian
Dollars.
“Canadian Escrow Release Order” means an order issued by the CCAA Court
authorizing and directing the release of the Sale Proceeds from the Escrow Accounts in the
manner contemplated hereby.
“Canadian Estate” means the Canadian Debtors as substantively consolidated as
contemplated herein.
“Canadian Information Circular” means the information circular to be provided to the
Canadian Voting Creditors relating to the Canadian Plan as approved by the CCAA Court.
“Canadian Meeting Order” means an order of the CCAA Court granted pursuant to
Section 4 and/or 5 of the CCAA that, among other things, authorizes the holding of a meeting or
meetings of the Canadian Debtors’ creditors for purposes of considering and voting upon the
Canadian Plan and approves the Canadian Information Circular.
“Canadian Pension Claim” has the meaning set forth in Section 4(g)(i) hereof.
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“Canadian Plan” means the CCAA plan of compromise or arrangement (including any
exhibits, annexes and schedules thereto) for the Canadian Debtors that effectuates the Settlement,
consistent with the terms of this Settlement and Support Agreement, as it may be modified or
supplemented in accordance with its terms.
“Canadian Proceedings” means, collectively, those Nortel Insolvency Proceedings that
were commenced before the CCAA Court pursuant to the CCAA on or after January 14, 2009 in
respect of the Canadian Debtors.
“Canadian Surplus Amount” has the meaning set forth in Section 7(j)(i)(B).
“Canadian Voting Creditors” means creditors holding Proven Claims against the
Canadian Debtors and such other creditors that are permitted to vote on the Canadian Plan.
“Cascade Trust” means the trust established pursuant to that certain Trust Indenture
dated April 5, 2010 among NNL and NNI, as settlors, and John T. Evans, as trustee.
“Cascade Trust Side Letter” means the Trust Indenture Side Agreement, dated April 5,
2010, between NNL and NNI relating to the Cascade Trust.
“CCAA” means the Companies’ Creditors Arrangement Act, R.S.C. 1985, c C-36.
“CCAA Court” means the Ontario Superior Court of Justice (Commercial List).
“CCC” means the ad hoc committee of creditors having claims only against the Canadian
Debtors comprised of the former and disabled Canadian employees of the Canadian Debtors
through their court-appointed representatives, Unifor, Morneau Shepell Ltd. as Administrator of
Nortel’s Canadian registered pension plans, the Superintendent of Financial Services of Ontario
as Administrator of the Pension Benefits Guarantee Fund and the court-appointed representatives
of the current and transferred employees of the Canadian Debtors.
“CFSA” means the Final Canadian Funding and Settlement Agreement among, inter alia,
certain of the Canadian Debtors, the Monitor and certain of the U.S. Debtors, dated December
23, 2009.
“Chapter 11 Cases” means the cases filed by the U.S. Debtors pursuant to Chapter 11 of
the Bankruptcy Code.
“Claims Procedure Order” means the Claims Procedure Order entered by the CCAA
Court dated July 30, 2009, as amended and restated on October 7, 2009.
“Confirmation Order” means an order of the Bankruptcy Court entered on the docket in
the Chapter 11 Cases confirming the U.S. Plans.
“Conversion Elections” has the meaning set forth in Section 7(c)(i)(A) hereof.
”Conversion Election Request” has the meaning set forth in Section 7(c)(iii) hereof.
“Converting Debtor” has the meaning set forth in Section 7(i)(i) hereof.
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“Creditor Joinder” means a joinder to this Settlement and Support Agreement,
substantially in the form annexed hereto as Annex D.
“Creditor’s Maximum” has the meaning set forth in Section 4(c)(i)(B) hereof.
“Cross-Border Protocol” means the Cross-Border Protocol originally approved by the
Bankruptcy Court on or about January 14, 2009 and by the CCAA Court on January 14, 2009, as
the same has been amended, as approved by both the Bankruptcy Court and the CCAA Court,
from time to time.
“Crossover Bondholder Fee Letter” has the meaning set forth in Section 4(k) hereof.
“Crossover Bondholders” means beneficial owners of Crossover Bonds as of the earlier
of (a) the date each such holder executes a Creditor Joinder or a Transferee Joinder; and (b) the
record date that will be established under the U.S. Plans and the Canadian Meeting Order.
“Crossover Bonds” means those bonds issued pursuant to the indentures listed on Annex
G hereto, but excluding the NNCC Bonds.
Bonds.

“Crossover Bonds Claims” means those Crossover Claims relating to the Crossover
“Crossover Claims” has the meaning set forth in Section 4(c)(i) hereof.

“Debtors” means, collectively, the U.S. Debtors, the Canadian Debtors, the EMEA
Debtors and NNSA.
“Depositors” has the meaning given to such term in the Escrow Agreements.
“Disclosure Statements” means, collectively, the U.S. Disclosure Statement and the
Canadian Information Circular.
“EDC” means Export Development Canada.
“EMEA Allocation” has the meaning set forth in Section 2(c)(v) hereof.
hereof.

“EMEA Canada Settlement Agreement” has the meaning set forth in Section 4(b)(i)
“EMEA Canadian Claim” has the meaning set forth in Section 4(b)(i) hereof.

“EMEA Debtors” means, collectively, NNUK, Nortel Networks (Ireland) Limited (in
administration), Nortel Networks NV (in administration), Nortel Networks SpA (in
administration), Nortel Networks BV (in administration), Nortel Networks Polska Sp z.o.o. (in
administration), Nortel Networks Hispania SA (in administration), Nortel Networks (Austria)
GmbH (in administration), Nortel Networks s.r.o. (in administration), Nortel Networks
Engineering Service Kft (in administration), Nortel Networks Portugal SA (in administration),
Nortel Networks Slovensko s.r.o. (in administration), Nortel Networks Romania SRL (in
administration), Nortel GmbH (in administration), Nortel Networks OY (in administration),
Nortel Networks AB (in administration), NNIF, and Nortel Networks France S.A.S. (in
5
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administration), but does not include, for purposes of this Settlement and Support Agreement,
NNSA.
“EMEA Escrow Accounts” means, collectively, the EMEA Sterling Escrow Account
and the EMEA Euro Escrow Account.
“EMEA Escrow Agreements” means, collectively, the EMEA Sterling Escrow
Agreement and the EMEA Euro Escrow Agreement.
“EMEA Euro Escrow Account” means the account with the EMEA Euro Escrow Agent
that will be established pursuant to the EMEA Euro Escrow Agreement to hold that portion of
the Sale Proceeds to be converted into Euros, in the event that the Euro Conversion Election is
requested.
“EMEA Euro Escrow Agent” means the escrow agent named in the EMEA Euro
Escrow Agreement, which escrow agent shall be reasonably acceptable to NNL, NNI, NNUK,
NNSA, the other existing Depositors under the relevant Existing Escrow Agreements, the
Monitor and the UCC.
“EMEA Euro Escrow Agreement” means the distribution escrow agreement, to be
entered into among NNC, NNL, NNI, NNUK, NNSA the other existing Depositors under the
relevant Existing Escrow Agreements, the Monitor and the UCC, to hold that portion of the Sale
Proceeds to be converted into Euros in the event that the Euro Conversion Election is requested,
which agreement shall be in a form reasonably acceptable to NNL, NNI, NNUK, NNSA, the
other existing Depositors under the relevant Existing Escrow Agreements, the Monitor and the
UCC.
“EMEA Non-Filed Entities” means, collectively, Nortel Networks AS, Nortel Networks
AG, Nortel Networks South Africa (Pty) Limited, NNNI, and NNOCL.
“EMEA (Non-NNSA/Non-NNUK) Allocation” has the meaning set forth in Section
2(c)(iii) hereof.
“EMEA (Non-NNSA/Non-NNUK) Debtors” means, collectively, Nortel Networks
(Ireland) Limited (in administration), Nortel Networks NV (in administration), Nortel Networks
SpA (in administration), Nortel Networks BV (in administration), Nortel Networks Polska Sp
z.o.o. (in administration), Nortel Networks Hispania SA (in administration), Nortel Networks
(Austria) GmbH (in administration), Nortel Networks s.r.o. (in administration), Nortel Networks
Engineering Service Kft (in administration), Nortel Networks Portugal SA (in administration),
Nortel Networks Slovensko s.r.o. (in administration), Nortel Networks Romania SRL (in
administration), Nortel GmbH (in administration), Nortel Networks OY (in administration),
Nortel Networks AB (in administration), NNIF and Nortel Networks France S.A.S. (in
administration), but does not include NNSA or NNUK.
“EMEA Proceedings” means, collectively, those Nortel Insolvency Proceedings that
were commenced before the U.K. Court on or about January 14, 2009 in respect of the EMEA
Debtors and NNSA, which, for the avoidance of doubt, excludes the French Secondary
Proceeding.
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“EMEA Sterling Escrow Account” means the account with the EMEA Sterling Escrow
Agent that will be established pursuant to the EMEA Sterling Escrow Agreement to hold that
portion of the Sale Proceeds to be converted into U.K. pounds Sterling, in the event that the
Sterling Conversion Election is requested.
“EMEA Sterling Escrow Agent” means the escrow agent named in the EMEA Sterling
Escrow Account, which agent shall be reasonably acceptable to NNL, NNI, NNUK, NNSA, the
other existing Depositors under the relevant Existing Escrow Agreements, the Monitor and the
UCC.
“EMEA Sterling Escrow Agreement” means the distribution escrow agreement to be
entered into among NNC, NNL, NNI, NNUK, the other existing Depositors under the relevant
Existing Escrow Agreements, the Monitor and the UCC, to hold that portion of the Sale Proceeds
to be converted into U.K. pounds Sterling in the event the Sterling Conversion Election is
requested, which agreement shall be in a form reasonably acceptable to NNL, NNI, NNUK,
NNSA, the other existing Depositors under the relevant Existing Escrow Agreements, the
Monitor and the UCC.
“EMEA Surplus Amount” has the meaning set forth at Section 7(k)(i)(B) hereof.
“Escrow Accounts” means, collectively, the Existing Escrow Accounts and the New
Escrow Accounts.
“Escrow Agents” means the Existing Escrow Agents, the Canadian Escrow Agent, the
EMEA Euro Escrow Agent and the EMEA Sterling Escrow Agent, as applicable.
“Escrow Agreements” means, collectively, the Existing Escrow Agreements and the
New Escrow Agreements governing the Escrow Accounts.
“Escrow Release Orders” means, collectively, the Canadian Escrow Release Order and
the U.S. Escrow Release Order.
“Estate Fiduciaries” has the meaning given to such term in the Escrow Agreements.
“Euro Conversion Election” has the meaning set forth in Section 7(c)(i)(A) hereof.
“Existing Escrow Accounts” means the escrow accounts established to hold the Sale
Proceeds, as set forth on Annex B under the heading “Distribution Escrow Accounts.”
“Existing Escrow Agents” means JPMorgan Chase Bank, N.A. and Citibank, N.A., as
applicable, as escrow agents in respect of the Existing Escrow Accounts.
“Existing Escrow Agreements” means the agreements among the various Depositors,
Estate Fiduciaries and the Escrow Agents governing the Existing Escrow Accounts, as set forth
on Annex B under the heading “Distribution Escrow Accounts.”
“Final Allocation Amount” has the meaning set forth in Section 7(h) hereof.
“Final Allocation Determination” has the meaning set forth in Section 7(h) hereof.
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“Final Order” means (a) with respect to an order of a Canadian Court, an order: (i) as to
which no appeal, leave to appeal, notice of appeal, motion to amend or make additional findings
of fact, motion to alter or amend judgment, motion for rehearing or motion for new trial has been
timely filed (in cases in which there is a date by which such filing is required to occur, it being
understood that with respect to an order issued by the CCAA Court, the time period for seeking
leave to appeal shall be deemed to have elapsed on the date that is 22 days after the rendering of
such order unless a motion has been made to extend such time period) or, if any of the foregoing
has been timely filed, it has been disposed of in a manner that upholds and affirms the subject
order in all material respects without the possibility for further appeal thereon; (ii) in respect of
which the time period for instituting or filing an appeal, leave to appeal, motion for rehearing or
motion for new trial shall have expired (in cases in which such time period is capable of
expiring, it being understood that with respect to an order issued by the CCAA Court, the time
period for seeking leave to appeal shall be deemed to have elapsed on the date that is 22 days
after the rendering of such order unless a motion has been made to extend such time period); and
(iii) as to which no stay is in effect; or (b) with respect to an order of a U.S. Court, an order that
has not been reversed, stayed, superseded or vacated or, to the extent it has been stayed such stay
shall have expired.
“First French Order” has the meaning set forth in Section 15(p) hereof.
“Flextronics” means Flextronics Telecom Systems Ltd. or any affiliate thereof.
“French Court” means the judge appointed in the French Secondary Proceeding, the
Versailles Commercial Court, any court hearing appeals therefrom and any other court of
competent jurisdiction overseeing the French Secondary Proceeding from time to time.
“French Liquidator” means Maître Cosme Rogeau in his capacity as Liquidator for
NNSA under the French Secondary Proceeding.
“French Main Proceeding” means the U.K. administration of NNSA commencing on
January 14, 2009.
“French Secondary Proceeding” means the Nortel Insolvency Proceeding that was
commenced before the French Court on May 28, 2009 in respect of NNSA.
“French Supervisory Judge” has the meaning set forth in Section 15(p) hereof.
“HOC” means Nortel Networks Pénzügyi Szolgáltató Korlátolt Felelősségű Társaság.
“Iceberg” means the residual intellectual property remaining following the Nortel Group
business line sales, which intellectual property was sold to a consortium in July 2011.
“Iceberg Amendment Fee” means the U.S.$5 million 2 cumulative fee previously agreed
by the Canadian Debtors, U.S. Debtors, EMEA Debtors and NNSA to be funded directly as
follows: U.S.$2.8 million to NNI, and U.S.$2.2 million to NNUK, all from the Iceberg Sale
Proceeds prior to any other agreed upon allocation of the Sale Proceeds.
2

All amounts in this Settlement and Support Agreement are expressed in U.S. Dollars unless expressly noted
otherwise.
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“Iceberg Escrow Account” means the escrow account established to hold the Iceberg
Sale Proceeds and the Iceberg Amendment Fee, as set forth on Annex B.
“Iceberg Sale” means the sale of the Iceberg assets.
“Iceberg Sale Proceeds” means that portion of the Sale Proceeds generated from the
Iceberg Sale.
“IFSA” means the Interim Funding and Settlement Agreement, dated as of June 9, 2009,
entered into among various of the Parties, as approved by the CCAA Court on June 29, 2009 and
by the Bankruptcy Court on June 29, 2009.
“IP Addresses” means internet protocol addresses registered in the name of a Canadian
Debtor or a corporate predecessor thereto.
“Joint Administrators” means Alan Robert Bloom, Christopher John Wilkinson Hill,
Alan Michael Hudson and Stephen John Harris, as the administrators of all EMEA Debtors and
NNSA except Nortel Networks (Ireland) Limited (in administration), and Alan Robert Bloom
and David Martin Hughes as Administrators of Nortel Networks (Ireland) Limited (in
administration). To the extent that this Settlement and Support Agreement refers to the “Joint
Administrators of NNSA” this means Alan Robert Bloom, Christopher John Wilkinson Hill,
Alan Michael Hudson, Stephen John Harris and the NNSA Conflicts Administrator.
“Joint Liquidators” means Richard Barker and Joseph Luke Charleton as joint
liquidators of NNNI and Richard Barker and Samantha Keen as joint liquidators of NNOCL.
“LG-N” means LG-Nortel Co. Ltd., a Korean joint venture between NNL and LG
Electronics.
“M&A Cost Reimbursement” means the reimbursement of certain costs related to fees
and expenses incurred in connection with the sale of assets which generated the Sale Proceeds.
“MEN” means the Nortel Group business line known as Metro Ethernet Networks.
“Monitor” means Ernst & Young Inc. in its capacity as the court-appointed monitor in
the proceedings commenced under the CCAA in respect of the Canadian Debtors.
“Negative Converting Debtor” has the meaning set forth at Section 7(i)(iv) hereof.
“New Escrow Accounts” means, collectively, the Canadian Escrow Account and the
EMEA Escrow Accounts.
“New Escrow Agreements” means, collectively, the Canadian Escrow Agreement and
the EMEA Escrow Agreements.
“NNC” means Nortel Networks Corporation, a Canadian Debtor.
“NNCC” means Nortel Networks Capital Corporation, a U.S. Debtor.
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“NNCC Bondholder Signatories” means the holders of NNCC Bonds that execute this
Settlement and Support Agreement.
“NNCC Bondholders” means holders of NNCC Bonds as of the record date that will be
established under the U.S. Plans.
“NNCC Bonds” means those bonds issued by NNCC and guaranteed by NNL.
“NNCC Bonds Claims” means those Crossover Claims relating to the NNCC Bonds.
“NNCC Bonds Trustee” means Law Debenture Trust Company of New York, as
indenture trustee for the NNCC Bonds.
“NNI” means Nortel Networks Inc., a U.S. Debtor.
“NNIF” means Nortel Networks International Finance & Holding B.V. (in
administration), an EMEA Debtor.
“NNL” means Nortel Networks Limited, a Canadian Debtor.
“NNNI” means Nortel Networks (Northern Ireland) Limited (in liquidation), an EMEA
Non-Filed Entity.
“NNOCL” means Nortel Networks Optical Components Limited (in liquidation), an
EMEA Non-Filed Entity.
“NNSA” means Nortel Networks S.A. (in administration and in liquidation judiciaire).
“NNSA Allocation” has the meaning set forth in Section 2(c)(v) hereof.
“NNSA Conflicts Administrator” means Stephen Jonathan Taylor of Isonomy Limited
as Conflicts Administrator solely in relation to NNSA.
“NNSA Surplus Amount” has the meaning set forth at Section 7(k)(iii)(B) hereof.
“NNUK” means Nortel Networks U.K. Limited (in administration), an EMEA Debtor.
“NNUK Allocation” has the meaning set forth in Section 2(c)(iv) hereof.
“Non-Converting Debtor” has the meaning set forth in Section 7(i)(ii) hereof.
“Non-Released Matters” has the meaning set forth in Section 8(i) hereof.
“Nortel Group” means, collectively, NNC and all of its direct and indirect subsidiaries,
whether current or former.
“Nortel Insolvency Proceedings” has the meaning set forth in the recitals hereto.
“Nortel U.S. Trade Claims Consortium” means a group of creditors holding over
U.S.$125 million in unsecured (non-funded debt) claims, including but not limited to trade
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(supplier) claims, employee severance and pension claims against one or more of the U.S.
Debtors.
“Other Currencies” has the meaning set forth in Section 7(a) hereof.
“Participating Creditor” means a creditor of any of the Debtors that (i) is a Party to this
Settlement and Support Agreement; or (ii) delivers a Creditor Joinder or a Transferee Joinder.
“Party” and “Parties” have the meanings set forth in the recitals hereto.
“PBGC” means the Pension Benefit Guaranty Corporation, a United States government
corporation.
“Petition Date” means January 14, 2009.
“Person” means a “person” as defined in Section 101(41) of the Bankruptcy Code.
“Plans” means, collectively, the U.S. Plans and the Canadian Plan.
“Plans Effective Date” means the first date that (i) all of the U.S. Plans, and (ii) the
Canadian Plan are effective in accordance with their respective terms.
“Positive Converting Debtor” has the meaning set forth in Section 7(i)(iii) hereof.
“PPF” means the Board of the Pension Protection Fund, a statutory corporation
established under the provisions of the Pensions Act 2004, whose principal place of business is
Renaissance, 12 Dingwall Road, Croydon, United Kingdom, CRO 2NA.
“PPI Settlement” means that certain Settlement Agreement entered into between NNI
and certain of the Crossover Bondholders dated July 24, 2014 as approved by the Bankruptcy
Court on December 18, 2014.
“Proceeding” has the meaning set forth in Section 5(e).
“Proven Claim” shall, with respect to a claim against one or more of the Canadian
Debtors, have the meaning ascribed to such term in the Claims Procedure Order, the Claims
Resolution Order of the CCAA Court, dated September 16, 2010, the Compensation Claims
Procedure Order of the CCAA Court, dated October 6, 2011, and the Intercompany Claims
Procedure Order of the CCAA Court, dated July 27, 2012 and shall include the U.S. Canadian
Claim, the Crossover Bondholders’ Proven Claim, the NNCC Bondholders’ Proven Claim, the
EMEA Canadian Claim, the Canadian Pension Claim and the UKPI Canadian Claim.
“Qualified Marketmaker” has the meaning set forth in Section 6(j)(ii) hereof.
“Relay” means the June 2010 sale of NNL’s and NNTC’s assets related to the wireless
backhaul and multi-hop digital repeater/relay research development program.
“Released Claims” has the meaning set forth in Section 8(b)(i) hereof.
“Releases” has the meaning set forth in Section 8(b)(ii) hereof.
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“Releasee” has the meaning set forth in Section 8(b)(i) hereof.
“Releasor” has the meaning set forth in Section 8(b) hereof.
“Remaining HOC Claim” has the meaning set forth in Section 4(h) hereof.
“Sale Proceeds” means the remaining proceeds generated by the sales of various Nortel
Group business lines and the Iceberg Sale between 2009 and 2011 plus interest accrued thereon
such amounts being as currently set forth in Annex A hereto, 3 less (i) US$55 million of M&A
Cost Reimbursement; and (ii) the Iceberg Amendment Fee.
“Sanction Hearing” means the hearing before the CCAA Court to consider sanction of
the Canadian Plan.
“Sanction Order” means the order of the CCAA Court sanctioning the Canadian Plan
and shall include, for the avoidance of doubt, any order of a Canadian Court affirming such
order.
“Settlement” has the meaning set forth in the recitals hereto.
“Settlement and Support Agreement” has the meaning set forth in the recitals hereto.
“Side Letters” has the meaning set forth in Section 4(e) hereof.
“SNMP” has the meaning set forth in Section 4(f) hereof.
“Sterling Conversion Election” has the meaning set forth in Section 7(c)(i)(A) hereof.
“Strandherd Lands” means certain vacant lands of the Canadian Debtors in Ottawa,
Ontario, sold in November 2009.
“Surplus Amount” has the meaning set forth at Section 7(i)(v) hereof.
“T&T Claim” means any and all claims made by Nortel Networks (CALA) Inc. in
respect of customer receipts from Telecommunications Services of Trinidad and Tobago
deposited into Nortel Networks International Corporation’s bank account related to invoices
issued to Telecommunications Services of Trinidad and Tobago by Nortel Networks (CALA)
Inc.
“Tax Disputes” has the meaning set forth in Section 4(a)(v) hereof.
“Third Circuit” means the United States Court of Appeals for the Third Circuit.
“Third Party Claims” has the meaning set forth in Section 8(c) hereof.
“Timetable” has the meaning set forth in Section 9(b) hereof.
3

The total Sale Proceeds available for allocation and distribution may differ from the amounts detailed in Annex A,
as described in Section 2(d) hereto.
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“Termination Event” has the meaning set forth in Section 10(a) hereof.
“Transfer” has the meaning set forth in Section 6(j)(i) hereof.
“Transferee Joinder” has the meaning set forth in Section 6(j)(i) hereof.
“Transferor” has the meaning set forth in Section 6(j)(i) hereof.
“UCC” means the Official Committee of Unsecured Creditors appointed pursuant to an
order entered by the Bankruptcy Court on January 26, 2009, as the same may be constituted from
time to time.
“UKPI” means, collectively, the U.K. Pension Trustee and the PPF.
“UKPI Canadian Claim” has the meaning set forth in Section 4(b)(i) hereof.
“U.K. Court” means the High Court of Justice of England and Wales in London, any
court hearing appeals therefrom and any other court of competent jurisdiction overseeing the
EMEA Proceedings (including appeals) from time to time.
“U.K. Pension Trustee” means Nortel Networks U.K. Pension Trust Limited as trustee
of the Nortel Networks Pension Plan.
“U.S. Allocation” has the meaning set forth in Section 2(c)(i) hereof.
“U.S. Canadian Claim” has the meaning set forth in Section 4(b)(i) hereof.
“U.S. Canadian Priority Claim” has the meaning set forth in Section 4(b)(i) hereof.
“U.S. Court” means any and all of the Bankruptcy Court, the United States District
Court for the District of Delaware, the Third Circuit, the United States Supreme Court or any
other court of competent jurisdiction overseeing the U.S. Proceedings (including appeals) from
time to time.
“U.S. Debtors” means, collectively, NNI, NNCC, Nortel Altsystems Inc., Nortel
Altsystems International Inc., Xros, Inc., Sonoma Systems, Qtera Corporation, CoreTek, Inc.,
Nortel Networks Applications Management Solutions Inc., Nortel Networks Optical
Components Inc., Nortel Networks HPOCS Inc., Architel Systems (U.S.) Corporation, Nortel
Networks International Inc., Northern Telecom International Inc., Nortel Networks Cable
Solutions Inc., Nortel Networks (CALA) Inc., and Nortel Networks India International Inc.
“U.S. Disclosure Statement” means a disclosure statement to be provided to the U.S.
Voting Creditors relating to the U.S. Plans that complies with sections 1125 and 1126(b) of the
Bankruptcy Code.
“U.S. Escrow Release Order” means an order issued by the Bankruptcy Court
authorizing and directing the release of the Sale Proceeds from the Escrow Accounts in the
manner contemplated hereby.
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“U.S. Plans” means the chapter 11 plans of reorganization (including any exhibits,
annexes and schedules thereto) for the U.S. Debtors that effectuate the Settlement, consistent
with the terms of this Settlement and Support Agreement, as they may be modified or
supplemented in accordance with their respective terms.
“U.S. Principal Officer” means John J. Ray III, who was appointed Principal Officer of
each of the U.S. Debtors pursuant to an order entered by the Bankruptcy Court on January 6,
2010.
“U.S. Proceedings” means, collectively, those Nortel Insolvency Proceedings that were
commenced before the Bankruptcy Court on or after January 14, 2009 in respect of the U.S.
Debtors pursuant to chapter 11 of the Bankruptcy Code.
“U.S. Voting Creditors” means unsecured creditors of the U.S. Debtors that are entitled
to vote on one or more of the U.S. Plans and whose votes will count toward acceptance of such
plans.
“Worldwide Ds&Os” has the meaning set forth in Section 8(b)(i) hereof.
The definitions of terms herein shall apply equally to the singular and plural forms of the
terms defined. Whenever the context may require, any pronoun shall include the corresponding
masculine, feminine and neuter forms. The words “include,” “includes” and “including” shall be
deemed to be followed by the phrase “without limitation.” The word “will” shall be construed to
have the same meaning and effect as the word “shall.” Unless the context requires otherwise (a)
any reference herein to any Person shall be construed to include such Person’s successors and
assigns, (b) the words “herein,” “hereof” and “hereunder,” and words of similar import, shall be
construed to refer to this Settlement and Support Agreement in its entirety and not to any
particular provision hereof, and (c) all references herein to Sections and Annexes shall be
construed to refer to Sections of, and Annexes to, this Settlement and Support Agreement. The
division of this Settlement and Support Agreement into Sections and the insertion of headings
are for convenience only and are not to affect or be used in the construction or interpretation of
this Settlement and Support Agreement.
Section 2. Settlement of Allocation Dispute
(a)

For the avoidance of doubt, this Section 2 is subject to the satisfaction of the
conditions contained in Section 9(a) hereof, except to the extent expressly
indicated in Section 9(c) hereof.

(b)

The Parties hereby agree to settle the Allocation Dispute on the terms set forth
herein and enter into coordinated processes which shall include, among other
things, (i) the drafting of the Canadian Plan and its submission to Canadian
Voting Creditors for voting under the CCAA and to the CCAA Court for sanction,
(ii) the drafting of the U.S. Plans and their submission to U.S. Voting Creditors
for voting and to the Bankruptcy Court for confirmation, each on the schedule set
forth in the Timetable, (iii) the submission of the Settlement and Support
Agreement to the U.K. Court and the French Court, and (iv) submission to the
Beddoes Court for authorization of the U.K. Pension Trustee to implement the
Settlement and Support Agreement, as contemplated by Section 6 hereof.
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(c)

(d)

4

The Parties hereto agree to allocate the Sale Proceeds as follows:
(i)

U.S. Debtors: 24.350%, U.S.$1,766,417,002 (the “U.S. Allocation”) 4;

(ii)

Canadian Debtors:
Allocation”);

(iii)

EMEA (Non-NNSA/Non-NNUK) Debtors: 1.4859%, U.S.$
107,788,879 (the “EMEA (Non-NNSA/Non-NNUK) Allocation”) 5;

(iv)

NNUK: 14.0249%, U.S.$1,017,408,257 (the “NNUK Allocation”);
and

(v)

NNSA: U.S.$220,000,000 (the “NNSA Allocation,” and collectively
with the EMEA (Non-NNSA/Non-NNUK) Allocation and the NNUK
Allocation, the “EMEA Allocation”). The EMEA Allocation shall be
18.5435%, provided, however, within the EMEA Allocation, the NNSA
Allocation is fixed at U.S.$220,000,000 and NNSA shall not share
proportionally with any increase or decrease in the Sale Proceeds as the
result of the matters contemplated in Section 2(d) hereof, and any such
increase or decrease in the Sale Proceeds that would but for this Section
2(c)(v) have been allocated to NNSA shall be allocated to NNUK.

57.1065%, U.S.$4,142,665,131 (the “Canadian

The Sale Proceeds to be allocated in accordance with Section 2(c) hereof include
the Buyer Escrow Amount. To the extent that the amount of Sale Proceeds
ultimately released from the Buyer Escrow Accounts to the Debtors is less than
the Buyer Escrow Amount, any such shortfall shall be allocated among the
Debtors in the percentages set forth in Section 2(c), subject to Section 2(c)(v)
hereof, so that the amount of Sale Proceeds to be allocated in accordance with
Section 2(c), subject to Section 2(c)(v) hereof, shall be reduced by the amount of
such shortfall.
(i)

Any fees and costs of the Escrow Agents for the Existing Escrow
Agreements (other than costs and fees relating to any currency
conversion that occurs pursuant to Section 7) shall be borne and
allocated among the Debtors in the percentages set forth in Section
2(c), subject to Section 2(c)(v) hereof.

(ii)

Any further amounts credited to the Escrow Accounts following the
date of this Agreement, including any accrued interest not otherwise
reflected in Annex A earned on the Sale Proceeds, shall be allocated
among the Debtors in the percentages set forth in Section 2(c), subject

Such allocation is to be distributed among the U.S. Debtors in the amounts and proportions set forth in Annex F.

5

Such allocation is to be distributed among the EMEA Debtors (other than NNUK) in the amounts and proportions
set forth in Annex E.
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to the provisions of Sections 2(c)(v) and 7(b)(vi), 7(c)(x) and 7(e)
hereof.
(e)

(f)

(g)

The Parties hereto further agree first to distribute the following amounts from the
Iceberg Escrow Account, which amounts shall not be subject to the Section 2(c)
allocation percentages or be deemed to constitute Sale Proceeds:
(i)

U.S.$2.8 million of the Iceberg Amendment Fee to NNI and U.S.$2.2
million of the Iceberg Amendment Fee to NNUK, and

(ii)

U.S.$20 million to NNI and U.S.$35 million to the Canadian Debtors
on account of the M&A Cost Reimbursement.

Distributions of the Sale Proceeds will next be made as follows:
(i)

all amounts in the Canadian Escrow Account shall be released to the
Canadian Estate, with the funds received by the Canadian Estate being
credited against the Canadian Allocation set forth in Section 2(c)(ii) in
the manner set forth in Section 7(g);

(ii)

all amounts (if any) in the EMEA Euro Escrow Account shall be
released to NNSA with the funds received by NNSA being credited
against the NNSA Allocation as set forth in Section 2(c)(v), in the
manner set forth in Section 7(g);

(iii)

all amounts (if any) in the EMEA Sterling Escrow Account shall be
released to the EMEA Debtors who are Converting Debtors in
proportion to their allocation set out at Annex E, with the funds
received by such Converting Debtors being credited against the
allocation of such Converting Debtors in the manner set forth in Section
7(g);

(iv)

remaining amounts in the Existing Escrow Accounts shall be released
(A) in accordance with the allocations set forth in Section 2(c) hereof,
and (B) taking into account the funds to be released from the New
Escrow Accounts under Sections 2(f)(i), (ii) and (iii) hereof; and

(v)

for the avoidance of doubt, total distributions under Sections
2(f)(i)(ii)(iii) and (iv) hereof, will be strictly in accordance with the
allocations set forth in Section 2(c) hereof.

NNC, NNL, NNI and NNUK shall use reasonable best efforts to obtain the
release of the remaining amounts held in the Buyer Escrow Accounts, totaling
approximately U.S.$21.8 million (the “Buyer Escrow Amount”), into the
Escrow Account holding that portion of the Sale Proceeds attributable to the
particular sale (or such other accounts as jointly agreed to and directed by NNC,
NNL, NNI, and NNUK for their respective shares). Any amount so obtained shall
be allocated in accordance with the percentages set forth in Section 2(c).
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(h)

In connection with the distribution of Sale Proceeds contemplated pursuant to
Section 2(f), NNIF shall pay U.S. $3 million to the Canadian Estate within 30
days of the conditions in Section 9(a) being satisfied and such payment obligation
shall rank as an administration expense of NNIF. Subject to receipt by the
Canadian Estate of such amount, such payment shall be in full satisfaction of the
Remaining HOC Claim.

Section 3. Release of Sale Proceeds
(a)

For the avoidance of doubt, this Section 3 is subject to the satisfaction of the
conditions contained in Section 9(a) hereof, except to the extent expressly
indicated in Section 9(c) hereof.

(b)

As set forth in Section 6(b) hereof, the Canadian Debtors and Monitor shall seek
entry of the Canadian Escrow Release Order, which order shall be entered with,
or promptly following entry of, the Sanction Order and will be conditioned on the
occurrence of the Plans Effective Date.

(c)

As set forth in Section 6(c) hereof, the U.S. Debtors shall seek entry of the U.S.
Escrow Release Order, which order shall be entered with, or promptly following
entry of, the Confirmation Order and will be conditioned on the occurrence of the
Plans Effective Date.

(d)

The Escrow Release Orders shall: (i) constitute the order required under Section
12(b) of the IFSA to permit and authorize the distribution of the Sale Proceeds in
accordance with the allocation set forth in Section 2(c) hereof; (ii) constitute the
orders of the “dispute resolvers” contemplated by the Escrow Agreements to
permit and authorize the Escrow Agents to distribute the Sale Proceeds; and (iii)
be in form and substance reasonably satisfactory to the Parties.

(e)

In addition to any Escrow Release Orders, the parties to the Escrow Agreements
may also provide joint instructions to the Escrow Agents, as permitted by the
Escrow Agreements, directing the release of the Sale Proceeds in accordance with
this Settlement and Support Agreement, the form and substance of such joint
instructions being reasonably satisfactory to the Parties.

(f)

Immediately following the occurrence of the Plans Effective Date, the Canadian
Debtors, the Monitor, the EMEA Debtors, NNSA, the EMEA Non-Filed Entities,
the U.S. Debtors and the UCC shall jointly provide copies of the Escrow Release
Orders to the Escrow Agents and the parties to the Escrow Agreements shall take
such other and further steps as are reasonably necessary, including but not limited
to the provision of joint instructions or other notices to the Escrow Agents under
Section 3(e) above, in order to cause the Escrow Agents to release the Sale
Proceeds in accordance with the terms of this Settlement and Support Agreement.

(g)

It is understood and agreed that the Canadian Debtors, the Monitor, the U.S.
Debtors, the UCC, the EMEA Debtors, NNSA, and the EMEA Non-Filed
Entities, to the extent necessary, may provide more specific instructions to the
Escrow Agents in connection with the Escrow Release Orders or any instruction
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provided pursuant to Section 3(e) hereof, to direct payment to specific Debtor
estates subject always to the collective maximum allocation and distribution of
Sale Proceeds allocated to each of the U.S. Debtors, Canadian Debtors, EMEA
Debtors and NNSA, respectively, as set forth in Section 2(c) hereof (and, in the
case of the U.S. Debtors and the EMEA Debtors subject to the agreed allocations
set forth in Annexes F and E, respectively) and each of the U.S. Debtors, the
Canadian Debtors, the EMEA Debtors, NNSA, and the EMEA Non-Filed Entities
in their capacity as Depositors under the Escrow Agreements (to the extent they
are Depositors under any specific Escrow Agreement), and the Monitor and the
UCC in their capacity as Estate Fiduciaries under the Escrow Agreements, shall
give such instructions or consents as may be reasonably required in connection
with the foregoing. In relation to NNSA, any such instructions shall be given
conjointly by the NNSA Conflicts Administrator and the French Liquidator
following agreement with the Joint Administrators. The Bondholder Group and
the UCC shall provide any consent as may be reasonably necessary under the
IFSA in connection with any such instruction. If, following the Plans Effective
Date, all or any portion of the remaining Buyer Escrow Amount is to be released
in accordance with this Settlement and Support Agreement then the parties to
such escrows shall give the necessary instructions to the relevant Escrow Agent to
apportion and release those proceeds to the Debtors in the respective allocation
percentages set forth in Section 2(c).
Section 4. Additional Settlement Provisions
The following provisions are also essential terms of the Settlement, which provisions, in
respect of the U.S. Debtors, shall be incorporated into the U.S. Plans and, in respect of the
Canadian Debtors, shall be incorporated into the Canadian Plan, as applicable. For the
avoidance of doubt, this Section 4 is subject to the satisfaction of the conditions contained in
Section 9(a) hereof, except to the extent expressly indicated in Section 9(c) hereof.
(a)

Estate Administration
(i)

The Canadian Debtor estates will be administered by the Monitor.

(ii)

The EMEA Debtor and NNSA (in the French Main Proceeding) estates
will be administered by their respective representatives being the Joint
Administrators in respect of each EMEA Debtor and being the Joint
Administrators and the NNSA Conflicts Administrator in respect of
NNSA in the French Main Proceeding.

(iii)

The French Secondary Proceeding will be administered by its
representative, being the French Liquidator.

(iv)

The U.S. Debtor estates will be administered by the U.S. Principal
Officer.

(v)

Notwithstanding the separate administration of the estates of the
Canadian Debtors, the EMEA Debtors, NNSA, the U.S. Debtors and of
the EMEA Non-Filed Entities, the Parties shall work cooperatively and
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use reasonable efforts to implement this Settlement and Support
Agreement and the Plans in a tax efficient manner. In addition, the
Debtors shall, upon the written request of a Debtor to another Debtor
and to the extent permitted by applicable local law and not inconsistent
with the statutory duties of the Debtor, or the Debtor’s representatives
and fiduciaries, to which a request is made, reasonably cooperate with
each other, including providing such documents, other information,
access to current personnel and/or permission to communicate with
former personnel as may reasonably be requested by the requesting
Debtor, in connection with the preparation and filing of tax returns and
responding to or contesting any challenges, inquiries, audits or other
disputes by tax authorities in relation thereto (collectively, “Tax
Disputes”); provided, however, that no Debtor shall be obligated to
cooperate to the extent such requested cooperation would prejudice the
interests of such Debtor. The Debtor requesting cooperation shall bear
all costs and expenses, including reasonable attorney fees, of the Debtor
providing such cooperation, including the reasonable costs of
accessing, processing, reviewing and making available any documents,
other information and/or personnel requested. For the avoidance of
doubt, each Debtor shall be solely responsible for preparing and filing
its own tax returns and contesting or challenging any Tax Disputes in
relation thereto, and no other Debtor shall have any obligation to
respond to, contest, challenge, dispute or appear in any other Debtor’s
Tax Disputes. It is acknowledged that the Debtors intend to progress
the wind-up of their respective estates, including the continuing
disposal of records and decommissioning of their electronic data
infrastructure (such as servers), and that the cooperation contemplated
pursuant to this Section 4(a)(v) shall in no way preclude any of the
Debtors from taking any steps in connection with such wind-up. To the
extent that any Debtor receiving a request under this Section 4(a)(v)
takes the position that it is unable to provide the assistance requested,
such Debtor shall confer with the Debtor making the request as to the
basis for such position.
(vi)

No Party will interfere with or oppose any Debtor regarding such
Debtor’s asset monetization, subsidiary wind-downs, tax positions,
distributions, or marshalling, to the extent such actions are not
inconsistent with this Settlement and Support Agreement, provided
however, that the foregoing shall not compromise (x) the right, if any,
of a creditor to (A) object, if such creditor has a claim that remains
outstanding and unpaid against the relevant Debtor or Debtors against
which the claim is to be allowed, after the date of this Settlement and
Support Agreement, in the U.S. Court allowing a claim against the U.S.
Debtors or in the Canadian Court allowing a claim as a Proven Claim
against the Canadian Estate, in each case, other than claims expressly
referred to in this Settlement and Support Agreement, and/or (B)
exercise any right it may have as a creditor in respect of its claim
including in respect of a Debtor’s asset monetization, except in a
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manner that directly contradicts any term of this Settlement and
Support Agreement, or (y) the Parties’ rights and obligations, if any,
under the Cross-Border Protocol, the Cross-Border Protocol on the
Resolution of Claims approved by the CCAA Court by Order dated
September 16, 2010 and by the Bankruptcy Court by order dated
September 16, 2010, or the Claims Resolution Order of the CCAA
Court, dated September 16, 2010 .
(b)

(c)

Estate Consolidation
(i)

Canadian Debtors – The Canadian Debtors shall be substantively
consolidated pursuant to the Canadian Plan on the Plans Effective Date
with all intercompany claims between and among the Canadian Debtors
being thereby eliminated for purposes of the Canadian Plan and no
distributions or payments will be made by the Canadian Debtors on
account of such claims under the Canadian Plan or otherwise, and all
unsecured creditors holding claims against the Canadian Estate
(including the U.S. Debtors’ $2.0 billion Proven Claim (the “U.S.
Canadian Claim”), the Crossover Bondholders’ Proven Claims of
U.S.$3,940,750,260 in the aggregate, the NNCC Bondholders’ Proven
Claim of U.S.$150,951,562, the Proven Claims held by certain of the
EMEA Debtors in an aggregate amount not to exceed
U.S.$125,000,000 (subject to the contractually agreed upon conditions
in clause 2.2 of the Agreement Settling EMEA Canadian Claims and
Related Claims among, inter alia, the Canadian Debtors, the Monitor,
the EMEA Debtors and NNSA, dated July 9, 2014) (respectively, the
“EMEA Canadian Claim” and the “EMEA Canada Settlement
Agreement”) and the UKPI’s Proven Claim of £339.75 million6 (the
“UKPI Canadian Claim”) and the Canadian Pension Claim) will be
paid pari passu by the Canadian Estate with all other general unsecured
creditor distributions without discrimination of any kind. The U.S.
Debtors’ allowed U.S.$62.7 million secured claim (defined as the
“Remaining Revolver Claim” in the CFSA) (the “U.S. Canadian
Priority Claim”) will retain its priority status granted by the CCAA
Court in the order dated January 21, 2010.

(ii)

U.S. Debtors – The U.S. Debtors’ estates shall not be substantively
consolidated, provided, however, that NNCC shall be substantively
consolidated with and into NNI on the Plans Effective Date.

(iii)

EMEA Debtors – The EMEA Debtors’ estates and NNSA (or any of
them) shall not be substantively consolidated.

Coordination of Crossover Claims (Issuer Pays First)

6

Being U.S.$494,879,850 when converted from £339.75 million in accordance with Appendix “A” to the Claims
Procedure Order.
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(i)

The U.S. Plans and the Canadian Plan shall contain the following
provisions with respect to claims arising out of a debt or other obligation
of one or more of the U.S. Debtors that is guaranteed or indemnified by
one or more of the Canadian Debtors, or a debt or other obligation of one
or more of the Canadian Debtors that is guaranteed or indemnified by one
or more of the U.S. Debtors (such claims, including, without limitation,
the Crossover Bonds Claims, NNCC Bonds Claims and EDC claims, but
excluding, in relation to the Canadian Debtors, any obligation of a
Canadian Debtor guaranteed by another Canadian Debtor, being the
“Crossover Claims”):
(A)

In the event that the creditor shall have a Proven Claim against the
Canadian Estate and an allowed claim against the relevant U.S.
Debtor, then, subject to Section 4(c)(i)(B) and 4(g)(vi), the issuer
(or primary) Debtor estate and any guarantor (or secondary)
Debtor estate shall pay distributions on the full amount of the
allowed claim, if a claim against a U.S. Debtor estate, or the full
amount of the Proven Claim, if a claim against the Canadian
Estate, on a pari passu basis with all other creditors holding
allowed claims (in the case of the U.S. Debtors) or Proven Claims
(in the case of the Canadian Debtors) with the same priority
without discrimination of any kind.

(B)

In no case shall a creditor holding a Crossover Claim be entitled to
receive (i) any further distributions from the U.S. Debtors where
the aggregate distributions made by the U.S. Debtors and the
Canadian Estate in respect of such Crossover Claim equal the total
allowed amount of such Crossover Claim against the U.S. Debtors,
or (ii) any further distributions from the Canadian Estate where the
aggregate distributions made by the U.S. Debtors and the Canadian
Estate in respect of such Crossover Claim equal the total Proven
Claim amount of such Crossover Claim against the Canadian
Estate. For the avoidance of doubt, in no event shall a holder of a
Crossover Claim be entitled to receive aggregated distributions in
respect of its allowed Crossover Claim of more than 100% of the
greater of (i) its pre-filing allowed claim (U.S.), and (ii) Proven
Claim (Canada) when taking into account distributions received
from both the issuer (or primary) Debtor estate and guarantor (or
secondary) Debtor estate (such greater amount, the “Creditor’s
Maximum”). For the further avoidance of doubt, in relation to a
specific Crossover Claim, if the amount in U.S. Dollars of the
allowed claim (U.S.) for such Crossover Claim is not the same as
the amount of the Proven Claim (Canada) for such Crossover
Claim, the Creditor’s Maximum shall not be reached until the
greater of the two amounts has been distributed to the creditor.
Any amounts paid pursuant to Section 4(m) shall not be included
in calculating the Creditor’s Maximum as it pertains to the NNCC
Bonds.
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(C)

(d)

Notwithstanding Section 4(c)(i)(B) above, if the relevant creditor
receives an aggregate amount of distributions equal to the
Creditor’s Maximum on account of its Crossover Claim, then the
guarantor (or secondary) Debtor estate shall subrogate into the
Crossover Claim against the issuer (or primary) Debtor estate (for
the NNCC Bonds, the issuer Debtor estate is NNCC as of the date
hereof, but shall be deemed to be NNI on the Plans Effective Date
when NNCC is consolidated into NNI) and will be entitled to
receive any and all subsequent distributions from the issuer (or
primary) Debtor estate on account of such Crossover Claim on a
pari passu basis with all other creditors holding allowed claims
(U.S.) or Proven Claims (Canada) with the same priority from the
issuer (or primary) Debtor estate without discrimination of any
kind, provided that (i) the guarantor (or secondary) Debtor estate
shall not receive any distributions on such claim in excess of
payments the guarantor (or secondary) Debtor estate has made to
the underlying holder of such Crossover Claim and (ii) in the case
of the Crossover Bonds Claims, NNI shall receive distributions
from the Canadian Estate as a result of such subrogation for
distributions NNI has made on the allowed Crossover Bonds
Claims only to the extent that NNI makes distributions in respect
of the allowed Crossover Bonds Claims in excess of U.S.$1.25
billion and such subrogation shall be only in respect of amounts
distributed in excess of U.S.$1.25 billion, it being understood that
NNI’s right of subrogation pursuant to this Section 4(c)(i)(C), if
any, against the Canadian Estate in respect of the Crossover Bonds
Claims remains subject to distributions equal to the Creditor’s
Maximum first being received by holders of the Crossover Bonds
Claims on account of such claims.

(ii)

For the avoidance of doubt, no right of subrogation or indemnity
(however described) will arise in favour of any Canadian Debtor or any
U.S. Debtor against any EMEA Debtor, NNSA, or any EMEA NonFiled Entity in respect of any amount paid by a Canadian Debtor or any
U.S. Debtor pursuant to any guarantee or indemnity in respect of a
liability of any EMEA Debtor, NNSA or EMEA Non-Filed Entity, and
no Canadian Debtor nor any U.S. Debtor shall pursue or file any such
claims or assert any right of subrogation against any EMEA Debtor,
NNSA or EMEA Non-Filed Entity.

(iii)

The issuer Debtor estate and the guarantor Debtor estate shall
reasonably cooperate to give effect to the provisions of this Section
4(c), including sharing information regarding the Crossover Claims and
intended and actual distributions thereon.

Post-Petition Date Interest — No post-Petition Date interest (or make whole
premium or similar claim accruing post-Petition Date) shall be included in any
creditor claims, nor be paid on creditor claims in any Debtor estate, save and
22

103
except with respect to any EMEA Debtor estate, and then only to the extent
payment is required under applicable law (and, if interest is payable by an EMEA
Debtor, nothing herein shall restrict the right of the EMEA Debtor to compromise
in whole or in part the amount of interest due and payable), provided, however,
that the Canadian Debtors agree that they shall not receive post-Petition Date
interest on the Remaining HOC Claim.
(e)

Side Letters, IFSA, CFSA and T&T Claims – In full and final resolution of (i) all
entitlements and obligations arising under side letters to which any of the U.S.
Debtors and Canadian Debtors are party (as further specified on Annex C hereto
and which, for purposes of this Section 4(e) and Annex C shall include the IFSA
and CFSA, collectively, the “Side Letters”), and (ii) the T&T Claim, NNI shall
receive payment from the Canadian Estate in the amount of U.S.$77.5 million.
After receipt of such payment by NNI, NNI shall have a 27% interest in the
remaining assets of the Cascade Trust and the Canadian Estate shall have a 73%
interest in the remaining assets of the Cascade Trust. The Parties agree that
except in relation to the Iceberg Amendment Fee, in respect of which NNUK will
be entitled to a payment of U.S.$2.2 million from the Iceberg Sale Proceeds,
neither the EMEA Debtors (nor NNSA) nor the EMEA Non-Filed Entities shall
have any other entitlements or obligations under the Side Letters.

(f)

SNMP – There shall be no holdback of Sale Proceeds with respect to any liability
that may be due or become due to one or both of SNMP Research International
Inc. or SNMP Research Inc. (either or together, “SNMP”). No Debtor has or
shall have any claim (whether by way of contribution, indemnity or otherwise)
against any other Debtor in respect of any liability due or which may become due
to SNMP and no Debtor or any other Party will assist SNMP in bringing any
claim against any other Debtor.

(g)

Resolution of Certain Claims – The Parties have agreed to the following treatment
for the following claims:
(i)

the Canadian registered pension plans deficit claims against each of the
Canadian Debtors shall be allowed as unsecured Proven Claims against
the Canadian Estate in the aggregate amount of CAD$1,889,479,000
(the “Canadian Pension Claim”);

(ii)

the PBGC claim against each of the U.S. Debtors (and against any nondebtor U.S. Nortel Group entity) shall be a maximum of
U.S.$708,000,000 and all rights of the U.S. Debtors and other U.S.
based parties-in-interest in the U.S. Proceedings to contest such PBGC
claims are expressly reserved and the allocation percentages provided
for in Section 2(c) shall not change if the PBGC claims are admitted or
allowed for a different amount;

(iii)

the Parties (other than NNUK and the UKPI) agree that they will not
challenge the adjudication by the Joint Administrators of NNUK of the
UKPI’s claim arising under section 75 of the U.K. Pension Act 1995
(presently filed in the amount of £2,147,000,000) against NNUK and
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the allocation percentages provided for in Section 2(c) shall not change
if the UKPI claim is admitted or allowed for a different amount;
(iv)

the Crossover Bonds Claims (a) against NNL and NNC shall be
allowed as unsecured Proven Claims against the Canadian Estate in the
aggregate amount of U.S.$3,940,750,260, as specified in Annex G
hereto, and (b) against NNI shall be allowed as a general unsecured
claim in the aggregate amount of U.S.$3,934,521,442, as specified in
Schedule A to the Agreement Settling The NNI Post-Petition Interest
Dispute And Related Matters dated July 24, 2014;

(v)

the NNCC Bonds Claims (a) against NNI (into which NNCC shall be
substantively consolidated on the Plans Effective Date) shall be allowed
as a general unsecured claim in the amount of U.S.$150,951,562, and
(b) against NNL shall be allowed as an unsecured Proven Claim against
the Canadian Estate in the amount of U.S.$150,951,562;

(vi)

the U.S. Plans shall provide that NNI shall reserve U.S.$7.5 million
from cash otherwise available for distributions to NNI unsecured
creditors, to be made available to be paid in respect of the NNCC
Bonds Claims in the event that distributions (including deemed
distributions related to the Crossover Bondholder Fee Letter) in respect
of the NNCC Bonds Claims will be less than U.S.$150,951,562
(exclusive of any amount paid pursuant to Section 4(m)) upon the
completion of distributions in respect of the NNCC Bonds Claims on
the allowed claim against NNI (which claim against NNI results from
the consolidation of NNCC with and into NNI) and the Proven Claim
against the Canadian Estate, provided, however, that NNI shall use such
reserves to make distributions in respect of the NNCC Bond Claims
only in the amount of the lesser of (A) U.S.$150,951,562 less total
distributions from NNI and the Canadian Estate (exclusive of any
amount paid pursuant to Section 4(m)), and (B) U.S.$7.5 million;

(vii)

The Bondholder Group agrees that it will negotiate in good faith with
the Nortel U.S. Trade Claims Consortium regarding additional terms
that would cause such group to support the Settlement and the U.S.
Plans; and

(viii) the UKPI Canadian Claim and the EMEA Canadian Claim shall be
allowed as unsecured Proven Claims against the Canadian Estate.
(h)

Book Intercompany Claims – Pre-filing intercompany claims in the amounts
recorded in the books and records of companies comprising the Nortel Group as
set out in Annex L shall be included in the determination of the allowed
unsecured claims against a Debtor (except to the extent such claims are between
Canadian Debtors, where no distributions or payments will be made by the
Canadian Debtors on account of such claims under the Canadian Plan or
otherwise). Annex L shall be treated as the definitive position for all pre-filing
intercompany claims between the Nortel Group entities specified thereon. Any
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and all other pre-filing books and records claims between (A) any of the Canadian
Debtors, on the one hand, and (B) any of the U.S. Debtors and their other
subsidiaries as specified on Annex L, on the other hand, which are not preserved
specifically herein (including, without limitation the claims referenced in Sections
4(b)(i) and 4(g)), are forever released and barred. Other than the EMEA
Canadian Claim, the Remaining HOC Claim and any other pre-filing
intercompany claims set forth on Annex L, all pre-filing books and records
claims, including any claims that a Debtor now holds as a consequence of an
assignment (excluding claims against an EMEA Debtor assigned to NNUK in
connection with the EMEA Canada Settlement Agreement), between (G) any of
the EMEA Debtors, NNSA or the EMEA Non-Filed Entities, on the one hand,
and (H) any of the Canadian Debtors or the U.S. Debtors, on the other hand, are
forever released and barred. The EMEA Debtors and the Canadian Debtors agree
that in full and final settlement of: (Q) the Tranche 2 Payment (as such term is
defined in the Q1 2010 Transfer Pricing Settlement Agreement among, inter alia,
certain of the Canadian Debtors, the Joint Administrators and the EMEA Debtors,
dated September 8, 2011); and (R) the U.S.$7,621,249 claim of certain of the
Canadian Debtors against NNIF related to HOC, the Canadian Estate shall have
an accepted post-Petition Date claim against NNIF in the amount of U.S.$3
million (the “Remaining HOC Claim”). The Remaining HOC Claim shall rank
as an administration expense of NNIF payable in full in accordance with Section
2(h) and not subject to compromise or reduction. For the avoidance of doubt, the
Tranche 2 Payment (being the remaining amount of the Shortfall Payments (as
defined in the IFSA)) is forever released and barred. The Parties agree and
acknowledge that, as at the date hereof, there are no post-filing books and records
claims owing between (Y) any of the Canadian Debtors, on the one hand, and any
of the U.S. Debtors, the EMEA Debtors, NNSA and the EMEA Non-Filed
Entities, on the other, and (Z) any of the U.S. Debtors, on the one hand, and any
of the EMEA Debtors, NNSA and the EMEA Non-Filed Entities, on the other.
(i)

Intra-EMEA Claims – Nothing in this Settlement and Support Agreement affects
claims as between or among any of the EMEA Debtors and/or NNSA and/or the
EMEA Non-Filed Entities, which shall be dealt with separately between the
EMEA Debtors, NNSA and the EMEA Non-Filed Entities. Nothing in this
Settlement and Support Agreement affects claims between or among the UKPI,
any EMEA Debtor, NNSA, or the EMEA Non-Filed Entities, the Joint
Administrators, the NNSA Conflicts Administrator or the French Liquidator,
which shall be dealt with separately between and among the EMEA Debtors,
NNSA, the EMEA Non-Filed Entities, the Joint Administrators, the NNSA
Conflicts Administrator, the French Liquidator and the UKPI.

(j)

Remaining Assets and Other Proceeds – Each Debtor estate has the right to retain
the value of its respective remaining assets, if any, and shall not be subject to any
claims thereto by any other Debtor save and except those acknowledged herein.
Other than those claims acknowledged herein to receive distributions from the
proceeds of such assets, the U.S. Debtors, the EMEA Debtors, NNSA, the UKPI
and the EMEA Non-Filed Entities release any claims they have asserted or may
assert or have as against (i) those proceeds held by the Canadian Debtors as
25

106
“Restricted Cash” or “Unavailable Cash” (as noted in Monitor’s Reports to the
CCAA Court), including in respect of the realization of the interests in LG-N, the
Strandherd Lands, Relay and IP Addresses, and (ii) the remaining IP Addresses,
including any proceeds arising therefrom. For the avoidance of doubt, nothing in
this subsection shall (i) prohibit the assertion of claims to enforce this Settlement
and Support Agreement and claims that are reserved in this Settlement and
Support Agreement (including without limitation, the claims referenced in Section
4(b)(i) hereof) or (ii) affect the Parties’ rights to receive distributions as creditors
of the various Debtors’ estates.
(k)

Bondholder Group Fees – The aggregate amount of fees under the existing fee
letter dated June 23, 2011 between various advisors to the Bondholder Group and
NNC and NNL (the “Crossover Bondholder Fee Letter”) to be deducted from
distributions to Crossover Bondholders and NNCC Bondholders in respect of
their Proven Claims against the Canadian Estate shall be U.S.$47 million (which
includes U.S.$3.0 million in respect of the deferred compensation fee payable to
FTI Consulting). An additional U.S.$7.0 million may be deducted from Canadian
Estate distributions to Crossover Bondholders and NNCC Bondholders in further
payment of the deferred compensation fee payable to FTI Consulting. All such
deductions shall be borne by the Crossover Bondholders and the NNCC
Bondholders on a pro rata basis based on the amount of the Proven Claims of the
Crossover Bondholders and the NNCC Bondholders as set forth on Annex G
hereto.

(l)

Canadian Fees – The Canadian Debtors and Monitor agree that the Canadian
Debtors will not pay voluntarily, or seek permission to pay, legal or advisor fees
of any stakeholder that the Canadian Debtors are not paying as of the date hereof.
Payment of any such further legal or advisor fees will be done only pursuant to an
order of the CCAA Court.

(m)

NNCC Fees – The U.S. Plans shall provide that NNI shall pay the reasonable and
documented fees of (a) the NNCC Bonds Trustee, in an amount not to exceed
U.S.$4.25 million, and (b) counsel to Solus Alternative Asset Management LP
and PointState Capital LP in an amount not to exceed U.S.$750,000.
Notwithstanding any other term in this Settlement and Support Agreement, if any
amount remains in the cash reserve established pursuant to Section 4(g)(vi) hereof
after the making of payments required thereunder, the U.S. Plans shall provide
that, out of such funds, NNI shall pay or reimburse reasonable and documented
fees (up to an additional U.S.$2.0 million) incurred by professionals in connection
with the assertion of rights related to the NNCC Bonds. Any amount payable by
NNI under this Section 4(m) shall include an amount equal to, and be in addition
to, any fees paid by the Canadian Debtors under the Crossover Bondholder Fee
Letter allocated to the NNCC Bondholders that are deducted from distributions
made by the Canadian Estate to the NNCC Bondholders as described in Section
4(k).

(n)

Canadian Debtor Claim Distributions – Solely for determining pari passu
distributions in respect of unsecured claims against the Canadian Estate, claims
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will be valued in U.S. Dollars and all non-U.S. Dollar denominated Proven
Claims against the Canadian Estate will be converted to U.S. Dollars at the
prevailing exchange rate reported by Reuters on January 14, 2009 (as reflected at
Appendix “A” to the Claims Procedure Order).

(o)

(i)

Proven Claims against the Canadian Estate predominantly denominated
in Canadian Dollars (“CAD Claims”) will be paid from Canadian
Estate assets in Canadian Dollars.

(ii)

All other Proven Claims against the Canadian Estate will be paid in
U.S. Dollars.

(iii)

For purposes of determining the amount of Canadian Dollars to be paid
by the Canadian Estate on distributions on CAD Claims, the amount of
such distribution in U.S. Dollars (as calculated in accordance with this
Section 4(n)), shall be converted to Canadian Dollars at the Applicable
FX Rate at which Sale Proceeds are converted from U.S. Dollars to
Canadian Dollars as contemplated by Section 7 hereof.

Plans Effective Date – Each of the Plans shall contain a term to the effect that the
U.S. Plans and the Canadian Plan shall become effective at the same time.

Section 5. Litigation Resolution
(a)

For the avoidance of doubt, this Section 5 is subject to the satisfaction of the
conditions set forth in Section 9(a) hereof, except to the extent expressly indicated
in Section 9(c) hereof.

(b)

Promptly following the Plans Effective Date, the Parties shall dismiss with
prejudice and with no order as to costs all appeals, leave to appeal applications
and other litigations among any of the Parties (including the pending appeals and
cross-appeals in respect of the Allocation Dispute, the pending appeal of the PPI
Settlement by the Canadian Debtors, the pending appeal of the SNMP impleader
action and related denial of a chapter 15 stay to which the U.S. Debtors and the
EMEA Debtors and SNMP are parties, and the pending appeal and cross-appeal
in respect of the claims of the UKPI against the Canadian Debtors), save and
except for the Non-Released Matters and provided that rights are reserved to
enforce this Settlement and Support Agreement. Such dismissals will be effected
by the filing of the appropriate documents with the appropriate courts in each
jurisdiction, the form of which documents must be reasonably acceptable to the
Parties party to such litigation.

(c)

The Parties hereby agree that immediately upon this Settlement and Support
Agreement being executed by all Parties, in a coordinated fashion the Parties shall
contact the CCAA Court, the Bankruptcy Court, the Ontario Court of Appeal, the
Supreme Court of Canada, the U.S. District Court for the District of Delaware, the
Third Circuit, the U.K. Court, the French Court, and such other courts as may be
necessary, and notify them that the Settlement and Support Agreement has been
executed. Counsel to the Monitor shall coordinate contacting the Canadian
27

108
Courts (except with respect to contacting the Supreme Court of Canada in
connection with the leave application filed therewith, which shall be coordinated
by counsel to the U.S. Debtors in consultation with counsel to the Monitor),
counsel to the U.S. Debtors shall coordinate contacting the U.S. Courts, counsel
to the Joint Administrators shall coordinate contacting the U.K. Court and counsel
to each of the French Liquidator and NNSA Conflicts Administrator shall
coordinate contacting the French Court.
(d)

Subject to Section 5(e), the Parties hereby agree that immediately upon this
Settlement and Support Agreement being executed by all Parties, in a coordinated
fashion the Parties shall request that the Canadian Courts and the U.S. Courts stay
any and all matters pending before those courts between any of the Parties to, or
that are otherwise related to, this Settlement and Support Agreement, including,
without limitation, the litigation described in Section 5(b) hereof, pending
satisfaction of the conditions set forth in Section 9(a) hereof.

(e)

The Parties hereby agree not to commence or take any step to advance any action,
claim, appeal, objection or other similar proceeding (a “Proceeding”) seeking
relief that is the subject of the matters addressed in this Settlement and Support
Agreement; provided, however, that (i) to the extent that a stay contemplated by
subsection 5(d) above is not granted or ceases to exist in respect of any
Proceeding, the Parties shall be entitled to take all reasonably necessary steps to
preserve their rights in all relevant jurisdictions in respect of such Proceeding
prior to the Plans Effective Date, provided, further, however, in accordance with
Section 10 hereof, in the event of a termination of this Settlement and Support
Agreement, upon the occurrence of such termination, the Parties agree to notify
the relevant courts of such termination and immediately thereafter recommence,
or continue, as applicable, litigation. For the avoidance of doubt, the Parties
rights to propose or oppose expedition of any Proceeding in the event of such
termination are preserved as set forth in Section 10(c) herein.

Section 6. Support of Settlement, Disclosure Statements and Plans
(a)

For the avoidance of doubt, this Section 6 is subject to the satisfaction of the
conditions set forth in Section 9(a) hereof, except to the extent expressly indicated
in Section 9(c) hereof.

(b)

The Canadian Debtors and Monitor hereby agree to take any and all reasonably
necessary and appropriate actions (including, without limitation, obtaining
requisite corporate approvals, if any) to (i) file the Canadian Plan and Canadian
Information Circular with the CCAA Court (each of which shall be in a form and
substance that contains, implements and accurately reflects the terms and
conditions of this Settlement and Support Agreement), seek approval of the
Canadian Meeting Order and solicit votes from Canadian Voting Creditors to
accept the Canadian Plan, and (ii) seek entry of the Sanction Order and the
Canadian Escrow Release Order. The sanction of the Canadian Plan will be
conditioned on, among other things, confirmation of the U.S. Plans.
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Consideration of the Canadian Plan and the U.S. Plans will take place in joint
hearings conducted in accordance with the Cross-Border Protocol.
(c)

The U.S. Debtors hereby agree to take any and all reasonably necessary and
appropriate actions (including, without limitation, obtaining requisite corporate
approvals, if any) to (A) file the U.S. Plans and Disclosure Statement with the
U.S. Court (each of which shall be in a form and substance that contains,
implements and accurately reflects the terms and conditions of this Settlement and
Support Agreement) and seek approval of the Disclosure Statement by the
Bankruptcy Court, (B) solicit votes from U.S. Voting Creditors to accept the U.S.
Plans, and (C) seek entry of the Confirmation Order and the U.S. Escrow Release
Order. Confirmation of the U.S. Plans will be conditioned on, among other
things, sanction of the Canadian Plan. Consideration of the Canadian Plan and
the U.S. Plans will take place in joint hearings conducted in accordance with the
Cross-Border Protocol.

(d)

The EMEA Debtors hereby agree to take any and all reasonably necessary and
appropriate actions (including, without limitation, obtaining requisite corporate
approvals, if any) to (A) file with the U.K. Court materials (which shall be, inter
alia, in a form and substance that accurately reflects the terms and conditions of
this Settlement and Support Agreement) as contemplated by Section 9(a)(iv)
hereof, and (B) seek entry of the order or orders from the U.K. Court as
contemplated by Section 9(a)(iv) hereof.

(e)

The French Liquidator hereby agrees to take any and all reasonably necessary and
appropriate actions (including, without limitation, obtaining requisite corporate
approvals, if any) to (A) file with the French Court materials (which shall be, inter
alia, in a form and substance that accurately reflects the terms and conditions of
this Settlement and Support Agreement) seeking the approval required by Section
9(a)(vi) hereof, and (B) seek entry of an order or orders from the French Court
granting such approval.

(f)

The NNSA Conflicts Administrator hereby agrees to take any and all reasonably
necessary and appropriate actions (including, without limitation, obtaining
requisite corporate approvals, if any) to (A) file with the U.K. Court materials
(which shall be, inter alia, in a form and substance that accurately reflects the
terms and conditions of this Settlement and Support Agreement) as contemplated
by Section 9(a)(v) hereof, and (B) seek entry of the order or orders from the U.K.
Court as contemplated by 9(a)(v) hereof.

(g)

The U.K. Pension Trustee hereby agrees to take any and all reasonably necessary
and appropriate actions (including, without limitation, obtaining requisite
corporate approvals, if any) to (A) file with the Beddoes Court materials (which
shall be in a form and substance that accurately reflects the terms and conditions
of this Settlement and Support Agreement) seeking the approval required by
Section 9(a)(vii) hereof, and (B) seek entry of an order or orders from the
Beddoes Court authorizing the U.K. Pension Trustee to implement this Settlement
and Support Agreement.
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(h)

Subject to the Plans and the Disclosure Statements (A) accurately incorporating
the terms and conditions of this Settlement and Support Agreement, and (B) being
in form and substance reasonably satisfactory to the respective Parties (including
in respect of any material amendments to the Plans), each of the Parties and each
of the Participating Creditors hereby agrees to:
(i)

support the Settlement and all of the transactions and actions contemplated
hereby (including the Plans) and take any and all reasonably necessary and
appropriate actions in furtherance of consummation of the Settlement, the
Plans and this Settlement and Support Agreement;

(ii)

support approval of the Disclosure Statements, the granting of the
Canadian Meeting Order (and not object to approval of the Disclosure
Statements or the granting of the Canadian Meeting Order, or support the
efforts of any other Person to oppose or object to, approval of the
Disclosure Statements or the granting of the Canadian Meeting Order) and
the granting of the approvals from the U.K. Court, the French Court and
the Beddoes Court;

(iii)

subject to receipt of the Disclosure Statements and solicitation in
accordance with (as applicable) Sections 1125 and 1126 of the
Bankruptcy Code and/or the Canadian Meeting Order,
(A)

(1) as necessary given its creditor status, deliver its duly-completed
ballot(s) and/or proxy(ies) for receipt (at the address specified
therein) by the required date (or to attend at the meeting of
creditors to be held pursuant to the Canadian Meeting Order) in
order to vote its claims to accept the Plans, (2) with respect to
voting of any claim held by a Participating Creditor for trades not
settled (but which claims will be bound by the terms hereof upon
the closing of such trade), to direct the delivery of duly-completed
ballot(s) and/or proxy(ies) for receipt (at the address specified
therein) by the required date in order to vote such claims to accept
the Plans, and (3) not change or withdraw (or cause to be changed
or withdrawn) any such vote, unless the Plan related thereto is
modified to be inconsistent with this Settlement and Support
Agreement or is otherwise modified in a manner not permitted by
such Plan;

(B)

(1) support the granting of the Confirmation Order, the Sanction
Order and the Escrow Release Orders (and not object to approval
of the granting of such orders, or support the efforts of any other
Person to oppose or object to, the granting of such orders), unless
the Plan related thereto is modified to be inconsistent with this
Settlement and Support Agreement or is otherwise modified in a
manner not permitted by such Plan, and (2) refrain from taking any
action not required by law that is inconsistent with, or that would
delay or impede sanction, confirmation or consummation of the
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Plans or that is otherwise inconsistent with the express terms of
this Settlement and Support Agreement; and
(C)

not, directly or indirectly, propose, support, solicit, encourage, or
participate in the formulation of any alternative plan or plans of
compromise, arrangement, reorganization or liquidation in the
Chapter 11 Cases or the Canadian Proceedings other than the
Plans.

(iv)

in the case of Participating Creditors who are Crossover Bondholders,
issue directions to the trustees under the indentures governing the
Crossover Bonds to support this Settlement and Support Agreement and
the Plans and to act in a manner as contemplated pursuant to this
Section 6(h); and

(v)

in the case of Participating Creditors who are NNCC Bondholders,
issue directions to the NNCC Bonds Trustee to cause the NNCC Bonds
Trustee to support this Settlement and Support Agreement and the
Plans and to act in a manner as contemplated pursuant to this Section
6(h).

(i)

For the avoidance of doubt, each of the Parties and each Participating Creditor
also agrees that it will not take any action (or refrain from taking an action) that,
directly or indirectly, would interfere with, delay, impede, or postpone or take any
other action that interferes with, the implementation of the Settlement, the
confirmation and consummation of the U.S. Plans, the sanction and
consummation of the Canadian Plan and/or the granting of the approvals by the
U.K. Court, the French Court and the Beddoes Court.

(j)

Transfers of Claims and Interests.
(i)

No Participating Creditor shall (i) sell, transfer, assign, pledge, grant a
participation interest in, or otherwise dispose of, directly or indirectly, its
right, title, or interest in respect of any of such Participating Creditor’s
claims against any Debtor in whole or in part, or (ii) deposit any of such
Participating Creditor’s claims against any Debtor, as applicable, into a
voting trust, or grant any proxies, or enter into a voting agreement with
respect to any such claims or interests (the actions described in clauses
(i) and (ii) are collectively referred to herein as a “Transfer” and the
Participating Creditor making such Transfer is referred to herein as the
“Transferor”), unless such Transfer is to another Party or Participating
Creditor or any other Person that first agrees in writing to be bound by the
terms of this Settlement and Support Agreement by executing and
delivering a Transferee Joinder substantially in the form attached hereto as
Annex H (the “Transferee Joinder”) to the Debtors or, if to a Party or
Participating Creditor, which Party or Participating Creditor has already
executed this Settlement and Support Agreement, in which case, the Party
or Participating Creditor receiving such Transferee Joinder shall deliver
same to the Debtors. With respect to claims against or interests in a
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Debtor held by the relevant transferee upon consummation of a Transfer in
accordance herewith, such transferee is deemed to make all of the
representations, warranties, and covenants of a Participating Creditor, as
applicable, set forth in this Agreement. Upon compliance with the
foregoing, the Transferor shall be deemed to relinquish its rights (and be
released from its obligations, except for any claim for breach of this
Settlement and Support Agreement or any related non-disclosure
agreement that occurs prior to such Transfer) under this Agreement to the
extent of such transferred rights and obligations. Any Transfer made in
violation of this Sub-Clause (i) of this Section 6(j) shall be deemed null
and void ab initio and of no force or effect, regardless of any prior notice
provided to the Debtors, and shall not create any obligation or liability of
any Debtor or any other Party to the purported transferee.
(ii)

Notwithstanding Sub-Clause (i) of this Section 6(j), an entity that is acting
in its capacity as a Qualified Marketmaker shall not be required to execute
and deliver a Transferee Joinder on its own behalf to effect any transfer
(by purchase, sale, assignment, participation, or otherwise) of any claim
against any Debtor, by a Participating Creditor to a transferee; provided
that (A) such transfer by a Participating Creditor to a transferee shall be in
all other respects in accordance with and subject to Section 6(j)(i),
including in that the ultimate transferee shall execute a Transferee Joinder,
and (B) to the extent that a Participating Creditor, acting in its capacity as
a Qualified Marketmaker, acquires any claim against, or interest in, any
Debtor from a holder of such claim who is not a Participating Creditor, it
may transfer (by purchase, sale, assignment, participation, or otherwise)
such claim or interest without the requirement that the transferee be or
become a Party in accordance with this Section 6(j). For purposes of this
Section 6(j)(ii), a “Qualified Marketmaker” means an entity that (Y)
holds itself out to the market as standing ready in the ordinary course of its
business to purchase from customers and sell to customers claims against
any of the Debtors (including debt securities or other debt) or enter with
customers into long and short positions in claims against the Debtors
(including debt securities or other debt), in its capacity as a dealer or
market maker in such claims against the Debtors, and (Z) is in fact
regularly in the business of making a market in claims against issuers or
borrowers (including debt securities or other debt). For the avoidance of
doubt, if a Qualified Marketmaker purchases a claim against a Debtor
from a Participating Creditor for its own account or otherwise has a
beneficial ownership interest in a claim being acquired from a
Participating Creditor, it shall be required to execute and deliver a
Transferee Joinder to the Debtors.

Section 7. Currency Conversion
(a)

The Parties hereby agree to cooperate and coordinate efforts to convert
portions of the Sale Proceeds from U.S. Dollars to, as the case may be,
Canadian Dollars, Sterling and Euros (collectively, the “Other Currencies”).
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(b)

(c)

Canadian Dollar Conversion.
(i)

The Canadian Debtors have elected to convert a portion of the Sale
Proceeds, not to exceed US$1.2 billion, into Canadian Dollars. The
Parties hereto agree to such conversion subject to the terms of this
Section 7.

(ii)

Within seven (7) Business Days of the date the conditions specified in
Sections 9(a)(i) and 9(a)(ii) hereof are satisfied or waived in writing by
the Parties:
(A)

NNC, NNL, NNI, NNUK, NNSA, the other existing Depositors
under the relevant Existing Escrow Agreements, the Monitor and
the UCC shall enter into the Canadian Escrow Agreement, which
agreement shall be subject to the separate approvals of the
Bankruptcy Court and the CCAA Court; and

(B)

the U.S. Debtors agree to make a motion to the Bankruptcy Court,
and the Canadian Debtors agree to make a motion to the CCAA
Court, for orders approving the conversion contemplated by this
Section 7(b).

(iii)

Each Party appearing at the hearings on the motions contemplated by
Section 7(b)(ii)(B) will confirm to the Bankruptcy Court and/or the
CCAA Court its support for the conversion and will take all necessary
steps to support the conversion motions before the Bankruptcy Court
and CCAA Court.

(iv)

Forthwith upon the granting of the approvals of the Bankruptcy Court
and the CCAA Court contemplated by Section 7(b)(ii)(B), the Parties
(and in particular the relevant Depositors and Estate Fiduciaries) shall
issue such instructions and/or directions to the existing Escrow Agents
as may be necessary to give effect to the transfer of an amount of the
Sale Proceeds as specified by the Monitor in writing (not to exceed the
amount specified in Section 7(b)(i)) to the Canadian Escrow Agent.

(v)

Following receipt by the Canadian Escrow Agent of such Sale
Proceeds, the Monitor shall direct the conversion of such Sale Proceeds
by the Canadian Escrow Agent (or its affiliate) on the date(s) and in the
manner specified from time to time by the Monitor.

(vi)

Any foreign exchange gain or loss made in respect of any amount in the
Canadian Escrow Account (following conversion from U.S. Dollars to
Canadian Dollars) shall be solely for the credit or debit of the Canadian
Debtors.

Sterling and Euro Conversion Elections.

33

114
(i)

The EMEA Debtors and NNSA have not yet elected to convert a
portion of Sale Proceeds into Sterling or Euros.
(A)

Any of the EMEA Debtors and NNSA may, subject to the
conditions set forth in this Section 7, elect to convert, in the case of
an EMEA Debtor, up to the amount specified for that EMEA
Debtor in Annex E into Sterling (a “Sterling Conversion
Election”) and, in the case of NNSA, up to $220 million into
Euros, and in each case, less the pro rata percentage of the Buyer
Escrow Amount attributable to NNSA and each EMEA Debtor
(the “Euro Conversion Election,” and together with any Sterling
Conversion Election, the “Conversion Elections”).

(ii)

A Conversion Election may be requested at any time following the
satisfaction of the conditions contained in Section 9(a)(i),(ii), (iv), (v)
and (vi).

(iii)

A Conversion Election must be made in writing to the Parties (a
“Conversion Election Request”) and be accompanied by the form of
the EMEA Sterling Escrow Agreement in the event the Sterling
Conversion Election is requested and/or the EMEA Euro Escrow
Agreement in the event the Euro Conversion Election is requested,
which agreements shall be on terms and conditions that are
substantially similar to the terms and conditions of the Existing Escrow
Agreements governing the Existing Escrow Accounts and shall include,
without limitation:
(A)

provisions that provide for the same level of joint control by the
Bankruptcy Court and the CCAA Court over the EMEA Escrow
Accounts that such courts now have over the Existing Escrow
Accounts; and

(B)

provisions that provide for the release of funds from the EMEA
Escrow Accounts on the same terms and conditions that govern the
release of funds from the Existing Escrow Accounts; and

(C)

a requirement that the funds shall be held in a bank in London
(U.K.) acceptable to the U.S. Debtors, the Canadian Debtors, the
EMEA Debtors and NNSA.

(iv)

Promptly following delivery of a Conversion Election Request, the U.S.
Debtors, the Canadian Debtors, the EMEA Debtors, NNSA, the
Monitor and the UCC shall work together in good faith to agree the
terms of the EMEA Euro Escrow Agreement and the EMEA Sterling
Escrow Agreement, as applicable.

(v)

Promptly following delivery of a Conversion Election Request, the
Debtors shall agree on the U.S. Dollar amount of Sale Proceeds to be
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transferred from each of the Existing Escrow Accounts to satisfy the
Conversion Election Request.
(vi)

Each of the EMEA Escrow Agreements shall be subject to the approval
of the Bankruptcy Court and the CCAA Court, respectively. The
Parties agree that within seven (7) Business Days of agreement on the
form of the relevant EMEA Escrow Agreement:
(A)

the U.S. Debtors shall apply to the Bankruptcy Court; and

(B)

the Canadian Debtors shall apply to the CCAA Court,

in each case for permission to complete the relevant conversion and for
approval to enter into the relevant EMEA Escrow Agreement.
(vii)

Each Party appearing at the motions contemplated by Section 7(c)(vi)
will confirm to the Bankruptcy Court and/or the CCAA Court its
support for the conversion and will take all necessary steps to support
the conversion motions before the Bankruptcy Court and the CCAA
Court.

(viii) Within:
(A)

seven (7) Business Days; or

(B)

such longer period as the Party making the Conversion Election
Request may require,

of obtaining the approvals of the Bankruptcy Court and the CCAA Court
contemplated by Section 7(c)(vi), the Parties (and in particular the relevant
Depositors and Estate Fiduciaries) shall issue such instructions and/or
directions to the Existing Escrow Agents as may be necessary to give
effect to the Conversion Election Request(s) and to the transfer of the
requisite amount to the EMEA Euro Escrow Agent and/or the EMEA
Sterling Escrow Agent, as the case may be, for conversion in accordance
with Section 7(c)(ix) below.
(ix)

The Parties agree that the currency conversions contemplated under this
Section 7(c) shall occur:
(A)

in the case of a Conversion Election by an EMEA Debtor, on the
date(s) and in the manner specified from time to time by the Joint
Administrators of that EMEA Debtor (which in the case of NNUK
shall follow consultation between the Joint Administrators and the
UKPI); and

(B)

in the case of a Conversion Election by NNSA, on the date(s) and
in the manner specified from time to time by the NNSA Conflicts
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Administrator following consultation with the French Liquidator
and the agreement of the Joint Administrators of NNSA.
(x)

Any foreign exchange gain or loss made in respect of any amount in the
relevant EMEA Escrow Account pursuant to a Conversion Election
(following conversion from U.S. Dollars to Euros or Sterling) shall be
solely for the credit or debit of the EMEA Debtor who requested such
Conversion Election or NNSA, as the case may be.

(d)

The Parties undertake and agree to cooperate with the Escrow Agents to
establish appropriate steps necessary to effect the necessary and timely
conversion contemplated in this Section 7.

(e)

The fees and costs of the Escrow Agents (including reasonable attorneys’ fees
costs), if any, associated with any currency conversion shall be borne by the
Debtor(s) requesting such conversion and shall be paid out of the amount of
their respective Sale Proceeds allocation or directly by the relevant Debtor out
of its estate assets.

(f)

Without in any way limiting the right of the EMEA Debtors and NNSA to
convert any amount to Sterling or Euros in accordance with Section 7(c), it is
the current intention of the EMEA Debtors and NNSA that:

(g)

(i)

they will not issue a Conversion Election Request prior to the Plans
Effective Date; and

(ii)

they will receive their respective allocations pursuant to Section 2 (or
following a Final Allocation Determination) in U.S. Dollars.

For purposes of determining the allocation entitlements of the Debtors either
pursuant to Section 2(c) hereof or pursuant to a Final Allocation
Determination, any Sale Proceeds converted into Other Currencies as
contemplated by this Section 7 (for the avoidance of doubt, plus interest on
such converted amount) shall, when distributed to a Debtor, be valued as a U.S.
Dollar equivalent of such Other Currency at the spot rate or blended rate (as
applicable, which blended rate shall take into account the amounts converted
and the rates at which such conversion occurred) at which such Sale Proceeds
were converted from U.S. Dollars to such Other Currency (any such spot or
blended conversion rate, the “Applicable FX Rate”). Solely for illustrative
purposes, if U.S.$10 of Sale Proceeds was converted to CAD$13 (spot rate or
blended rate of U.S.$1.00 to CAD$1.30), receipt by the Canadian Debtors of
CAD$13 from the Canadian Escrow Account would constitute receipt of
US$10 for purposes of determining the Canadian Debtors’ allocation
entitlement pursuant to Section 2(c) hereof or pursuant to a Final Allocation
Determination regardless of the actual relative value of U.S. Dollars to
Canadian Dollars at the date of distribution of such Sale Proceeds to the
Canadian Estate.
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(h)

If this Agreement terminates after the date of any currency conversion pursuant
to this Section 7, then any amount so converted shall, absent any agreement
among the parties to the relevant New Escrow Agreement, remain in the
relevant New Escrow Account in the form of the converted Other Currency
until such time as the Allocation Dispute has been finally resolved and the
amount to be distributed to each Debtor estate has been finally determined (the
“Final Allocation Determination”, and the amount calculated as payable to
each Debtor pursuant to the Final Allocation Determination, its “Final
Allocation Amount”). In assisting the U.S. Court and the Canadian Court to
come to a Final Allocation Determination, the Parties hereby agree to inform
the U.S. Court and the Canadian Court that the Final Allocation Determination
should be made as though no currency conversion had taken place.

(i)

For the purpose of Section 7(j) to (k), inclusive, the following terms shall have
the following meaning:

(j)

(i)

“Converting Debtor” means any Debtor that has elected to convert a
portion of the Sale Proceeds and has a New Escrow Account
established into which converted currency is paid pursuant to this
Section 7;

(ii)

“Non-Converting Debtor” means any Debtor that is not a Converting
Debtor;

(iii)

“Positive Converting Debtor” means any Converting Debtor in
respect of which the Sale Proceeds in the relevant New Escrow
Account (as expressed in U.S. Dollars using the Applicable FX Rate)
exceeds the Final Allocation Amount due to such Converting Debtor;

(iv)

“Negative Converting Debtor” means any Converting Debtor who is
not a Positive Converting Debtor; and

(v)

“Surplus Amount” means any, all of or any combination of a
Canadian Surplus Amount, an EMEA Surplus Amount or an NNSA
Surplus Amount.

In respect of the Canadian Debtors, upon a Final Allocation Determination:
(i)

If the amount of Sale Proceeds in the Canadian Escrow Account plus
any fees and costs paid pursuant to Section 7(e) from such Sale
Proceeds (in each case as expressed in U.S. Dollars using the
Applicable FX Rate) is greater than the aggregate of the Final
Allocation Amounts due to the Canadian Debtors, then the Canadian
Debtors shall pay into the Existing Escrow Accounts an amount, in
U.S. Dollars, equal to the amount by which:
(A)

the amount of Sale Proceeds in the Canadian Escrow Account plus
any fees and costs paid pursuant to Section 7(e) from such Sale
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Proceeds (in each case as expressed in U.S. Dollars using the
Applicable FX Rate), exceeds
(B)
(ii)

The Canadian Surplus Amount shall, at the election of the Canadian
Debtors and the Monitor, be satisfied from: (A) the Canadian Debtors’
own assets; (B) the Canadian Escrow Account; or (C) any combination
of the foregoing (A) and (B). If all or part of the Canadian Surplus
Amount is to be transferred from the Canadian Escrow Account then all
of the Parties agree that they shall issue such instructions or other
directions to the Canadian Escrow Agent as may be required in order to
effect such transfer to the Existing Escrow Accounts. Any fees or costs
associated with the transfer of such funds from the Canadian Escrow
Account or the conversion of such funds back to U.S. Dollars for the
purpose of transfer, including without limitation any fees and costs of
the Escrow Agents or their counsel, shall be borne by the Canadian
Debtors either directly or from the Canadian Escrow Account.

(iii)

Once the Canadian Surplus Amount has been paid into the Existing
Escrow Accounts then:

(iv)

(k)

the aggregate of the Final Allocation Amounts due to the Canadian
Debtors (such excess amount, the “Canadian Surplus Amount”).

(A)

the amounts in the Existing Escrow Accounts (less any costs of the
Existing Escrow Agents) shall be applied in payment of the
amounts due to the Non-Converting Debtors in proportion to their
respective Final Allocation Amounts; and

(B)

the amounts in the Canadian Escrow Account shall be paid to the
Canadian Debtors.

If there is no Canadian Surplus Amount upon a Final Allocation
Determination:
(A)

the amounts in the Canadian Escrow Account shall be paid to the
Canadian Debtors; and

(B)

the amounts in the Existing Escrow Accounts (less any costs of the
Existing Escrow Agents) shall be paid to all Debtors as necessary
to satisfy their respective Final Allocation Amounts (taking into
account the amount of Sale Proceeds to be paid to the Canadian
Debtors pursuant to the foregoing (A) plus any fees and costs paid
pursuant to Section 7(e) from such Sale Proceeds (in each case as
expressed in U.S. Dollars using the Applicable FX Rate)).

If an EMEA Debtor and/or NNSA also becomes a Converting Debtor then
Section 7(j)(iii) and (iv) shall not apply and the following provisions shall
apply upon a Final Allocation Determination:
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(i)

If the amount of Sale Proceeds in the EMEA Sterling Escrow Account
attributable to a Conversion Election made by that EMEA Debtor plus
any fees and costs paid pursuant to Section 7(e) from such Sale
Proceeds attributable to that EMEA Debtor (in each case as expressed
in U.S. Dollars using the Applicable FX Rate) is greater than the Final
Allocation Amount due to that EMEA Debtor, then that EMEA Debtor
shall pay into the Existing Escrow Accounts an amount, in U.S.
Dollars, equal to the amount by which:
(A)

the amount of Sale Proceeds in the EMEA Sterling Escrow
Account attributable to a Conversion Election made by that EMEA
Debtor plus any fees and costs paid pursuant to Section 7(e) from
such Sale Proceeds attributable to that EMEA Debtor (in each case
as expressed in U.S. Dollars using the Applicable FX Rate),
exceeds

(B)

the Final Allocation Amount due to that EMEA Debtor (such
excess amount, the “EMEA Surplus Amount”).

(ii)

The EMEA Surplus Amount shall, at the election of that EMEA
Debtor, be satisfied from: (A) the EMEA Debtor's own assets; (B) the
EMEA Sterling Escrow Account; or (C) any combination of the
foregoing (A) and (B). If all or part of the EMEA Surplus Amount is to
be transferred from the EMEA Sterling Escrow Account then all of the
Parties agree that they shall issue such instructions or other directions to
the EMEA Sterling Escrow Agent as may be required in order to effect
such transfer to the Existing Escrow Accounts. Any fees or costs
associated with the transfer of such funds from the EMEA Sterling
Escrow Account or the conversion of such funds back to U.S. Dollars
for the purpose of transfer, including without limitation any fees and
costs of the Escrow Agents or their counsel, shall be borne by that
EMEA Debtor either directly or from the EMEA Sterling Escrow
Account.

(iii)

If the amount of Sale Proceeds in the EMEA Euro Escrow Account
plus any fees and costs paid pursuant to Section 7(e) from such Sale
Proceeds (in each case as expressed in U.S. Dollars using the
Applicable FX Rate) is greater than the aggregate of the Final
Allocation Amount due to NNSA, then NNSA shall pay into the
Existing Escrow Accounts an amount, in U.S. Dollars, equal to the
amount by which:
(A)

the amount of Sale Proceeds in the EMEA Euro Escrow Account
plus any fees and costs paid pursuant to Section 7(e) from such
Sale Proceeds (as expressed in U.S. Dollars using the Applicable
FX Rate), exceeds

(B)

the Final Allocation Amount due to NNSA (such excess amount,
the “NNSA Surplus Amount”).
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(iv)

The NNSA Surplus Amount shall, at the election of NNSA, be satisfied
from: (A) NNSA’s own assets; (B) the EMEA Euro Escrow Account;
or (C) any combination of the foregoing (A) and (B). If all or part of
the NNSA Surplus Amount is to be transferred from the EMEA Euro
Escrow Account then all of the Parties agree that they shall issue such
instructions or other directions to the EMEA Euro Escrow Agent as
may be required in order to effect such transfer to the Existing Escrow
Accounts. Any fees or costs associated with the transfer of such funds
from the EMEA Euro Escrow Account or the conversion of such funds
back to U.S. Dollars for the purpose of transfer, including without
limitation any fees and costs of the Escrow Agents or their counsel,
shall be borne by NNSA either directly or from the EMEA Euro
Escrow Account.

(v)

If there is a Surplus Amount then once such Surplus Amount has been
paid into the Existing Escrow Accounts in accordance with Sections
7(j)(i), 7(j)(ii) and 7(k)(i-iv), as applicable:

(vi)

(A)

the amounts in the Existing Escrow Accounts (less any costs of the
Existing Escrow Agents) shall be applied in payment of the
amounts due to (i) all Non-Converting Debtors; and (ii) all
Negative Converting Debtors (taking into account the amount of
Sale Proceeds to be paid to such Negative Converting Debtors
pursuant to the following (B), (C) and (D), as expressed in U.S.
Dollars using the Applicable FX Rate), in proportion to their
respective Final Allocation Amounts;

(B)

the amounts in the Canadian Escrow Account shall be paid to the
Canadian Debtors;

(C)

the amounts in the EMEA Sterling Escrow Account shall be paid
to the EMEA Debtors who are Converting Debtors in proportion to
their respective Final Allocation Amounts; and

(D)

the amounts in the EMEA Euro Escrow Account shall be paid to
NNSA.

If there is no Surplus Amount:
(A)

the amounts in the Canadian Escrow Account shall be paid to the
Canadian Debtors;

(B)

the amounts in the EMEA Sterling Escrow Account shall be paid
to the EMEA Debtors who are Converting Debtors in proportion to
their respective Final Allocation Amounts;

(C)

the amounts in the EMEA Euro Escrow Account shall be paid to
NNSA; and
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(D)

(l)

the amounts in the Existing Escrow Accounts (less any costs of the
Existing Escrow Agents) shall be paid to all Debtors as necessary
to satisfy their respective Final Allocation Amounts (taking into
account the amount of Sale Proceeds to be paid pursuant to the
foregoing (A), (B) and (C) plus any fees and costs paid pursuant to
Section 7(e) from such Sale Proceeds (in each case as expressed in
U.S. Dollars using the Applicable FX Rate)).

Notwithstanding the terms of any New Escrow Agreement, the Parties
acknowledge that, in the event of the termination of this Settlement and Plan
Support Agreement, each of the Debtors (other than Nortel Communications
Inc., Architel Systems Corporation, Northern Telecom Canada Limited and
Nortel Networks India International Inc.) reserves its rights pursuant to the
Allocation Decisions with respect to any interest it may have in the Sale
Proceeds on deposit in the New Escrow Accounts.

Section 8. Releases
(a)

For the avoidance of doubt, this Section 8 is subject to the satisfaction of the
conditions contained in Section 9(a) hereof.

(b)

Subject to Section 8(b)(iii) and 8(i) hereof, upon the Plans Effective Date, each of
the Parties and the Participating Creditors and their respective representatives,
agents, successors and assigns (each a “Releasor”):
(i)

release and forever discharge the other Releasors and each other
Releasor’s respective employees, officers, directors, agents, advisors,
lawyers, successors and assigns and the directors and officers, both
former and current, of any Nortel entity (“Worldwide Ds&Os”) (each
being a “Releasee”) from any and all liability for claims, defences,
demands, liabilities, damages, actions, contributions, subrogation,
causes of action, setoffs, recoupments, costs and expenses (including
lawyers’ or other fees or expenses), the foregoing terms to be construed
as broadly as possible, whether known or unknown, past or present,
fixed or contingent, liquidated or unliquidated, which any of the
Releasors now have, had, may have had or hereafter may have however
so arising out of or in connection with the Allocation Dispute, any other
matters resolved herein or any other matter relating to the Nortel
Insolvency Proceedings or the Nortel Group (collectively and excluding
the Non-Released Matters, “Released Claims”); and

(ii)

undertakes, covenants and agrees not to make any claim, participate in
any proceeding or take any action against any other person or entity
who would as a result of such claim, proceeding or action have a claim
for contribution or indemnity against any of the Releasees in relation to
the matters herein resolved and released (collectively, the “Releases”).

(iii)

Notwithstanding the above Sections 8(b)(i) and 8(b)(ii), each of the
Canadian Debtors and U.S. Debtors do not release or in any way
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compromise their right to object to, or assert counterclaims for purposes
of setoff against, claims made against them by Worldwide Ds&Os
against such Debtors.
(c)

Notwithstanding the Releases provided in Section 8(b), the Debtors shall, upon
the written request of a Debtor to another Debtor and to the extent permitted by
applicable local law and not inconsistent with the statutory duties of the Debtor,
or the Debtor's representatives and fiduciaries, to which a request is made,
reasonably cooperate with each other, including providing such documents, other
information, access to current personnel and/or permission to communicate with
former personnel as may reasonably be requested by the requesting Debtor, in
connection with opposing claims asserted by third parties against one or more of
the Debtors (“Third Party Claims”), which Third Party Claims would have, but
for the Releases, given rise to claims for indemnity and/or contribution among
one or more of the Debtors; provided, however, that no Debtor shall be obligated
to cooperate to the extent such requested cooperation would prejudice the
interests of such Debtor. Further, a Debtor shall only be obligated to provide
cooperation in respect of a Third Party Claim pursuant to this Section 8(c) if, but
for the Releases, such Third Party Claim would have given rise to a claim for
indemnity and/or contribution against such Debtor. The Debtor requesting
cooperation shall bear all costs and expenses, including reasonable attorney fees,
of the Debtor providing such cooperation, including the costs of accessing,
processing, reviewing and making available any documents, other information
and/or personnel requested. For the avoidance of doubt (i) each Debtor shall be
solely responsible for responding to and defending any Third Party Claims against
it, and no other Debtor shall have any obligation to respond to, defend, appear in
or become party to any Third Party Claims asserted against another Debtor, and
(ii) this Section 8(c) shall not create any rights on the part of any person asserting
a Third Party Claim, including any discovery or similar rights.
It is
acknowledged that the Debtors intend to progress the wind-up of their respective
estates, including the continuing disposal of records and decommissioning of their
electronic data infrastructure (such as servers), and that the cooperation
contemplated pursuant to this Section 8(c) shall in no way preclude any of the
Debtors from taking any steps in connection with such wind-up. To the extent
that a Debtor receiving a request under this Section 8(c) takes the position that it
is unable to provide the assistance requested, such Debtor shall confer with the
Debtor making the request as to the basis for such position.

(d)

The U.S. Plans will include the Releases and the delivery thereof will be
authorized by the Confirmation Order. With respect to any Participating Creditor,
such Releases shall be effective regardless of whether such Participating Creditor
elects or opts out of any third-party release in the U.S. Plans.

(e)

The Canadian Plan will include the Releases and the effectiveness thereof will be
authorized by the Sanction Order.

(f)

The Releases provided by the Joint Administrators, the NNSA Conflicts
Administrator, NNSA (in the French Main Proceeding) and the EMEA Debtors
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will be effective on the occurrence of the Plans Effective Date and the foregoing
will be obliged to give effect to the releases as a result of the orders of the U.K.
Court referred to in Section 9(a)(iv) and 9(a)(v).
(g)

The Releases provided by the French Liquidator and NNSA (in the French
Secondary Proceeding) will be authorized by the French Court to be effective on
the occurrence of the Plans Effective Date.

(h)

The Releases provided by the U.K. Pension Trustee will be authorized by the
Beddoes Court to be effective on the occurrence of the Plans Effective Date.

(i)

Nothing in this Settlement and Support Agreement shall constitute a release,
waiver or discharge of:
(i)

any claims advanced by any party represented by a member of the CCC
as against any of the Canadian Debtors or their directors, and any
claims of the Canadian registered pension plans (or their administrator
or other authorized representative on their behalf) against the Pension
Benefits Guarantee Fund (Ontario);

(ii)

any allowed claims (U.S.) or Proven Claims (Canadian) against the
U.S. Debtors or the Canadian Estate for payment of the Crossover
Bonds or the NNCC Bonds;

(iii)

the U.S. Canadian Claim, the U.S. Canadian Priority Claim, the EMEA
Canadian Claim, the UKPI Canadian Claim, the Remaining HOC
Claim and the pre-filing intercompany claims specified on Annex L;

(iv)

any claim advanced by any EMEA Debtor or EMEA Non-Filed Entity
against any other EMEA Debtor or EMEA Non-Filed Entity, or NNSA;

(v)

any claim advanced by NNSA against any EMEA Debtor or the Joint
Administrators;

(vi)

any claim advanced by the UKPI against any EMEA Debtor, the Joint
Administrators, or NNSA;

(vii)

any claim advanced by any EMEA Debtor or NNSA against the UKPI;

(viii) any claim between or among any of the U.S. Debtors and their
subsidiaries;
(ix)

any claim between the PBGC and the U.S. Debtors or any of their U.S.
subsidiaries;

(x)

any claim between or among the Canadian Debtors, provided no
distributions or payments will be made by the Canadian Debtors on
account of such claims under the Canadian Plan or otherwise; and
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(xi)

any claim to enforce the terms of this Settlement and Support
Agreement, the Plans and any orders of the U.S. Court or the CCAA
Court related thereto (collectively, (i) through (xi), the “Non-Released
Matters”).

Section 9. Conditions
(a)

The effectiveness of the Settlement and this Settlement and Support Agreement
and each of the provisions hereof is subject to the satisfaction or the express
written waiver by each of the Canadian Debtors (such waiver by the Canadian
Debtors being subject to the prior consent of the CCC acting reasonably and in
good faith), the EMEA Debtors (such waiver by NNUK being subject to the prior
consent of the U.K. Pension Trustee and the PPF acting reasonably and in good
faith), NNSA and the U.S. Debtors (such waiver by the U.S. Debtors being
subject to the prior consent of the UCC and the Bondholder Group acting
reasonably and in good faith) of the following conditions:
(i)

Crossover Bondholder Joinder. Execution and delivery by the date that
is fourteen (14) days from the date of this Settlement and Support
Agreement of Creditor Joinders from Crossover Bondholders
beneficially holding notes representing at least 67% of the principal
amount (as of the Petition Date) of the Crossover Bonds Claims
outstanding as at the Petition Date.

(ii)

NNCC Bondholder Joinder. Execution and delivery by the date that is
fourteen (14) days from the date of this Settlement and Support
Agreement of Creditor Joinders from NNCC Bondholders beneficially
holding notes representing at least 67% of the principal amount (as of
the Petition Date) of the NNCC Bonds Claims outstanding as at the
Petition Date.

(iii)

Currency Conversion. Approval orders shall have been obtained from
the CCAA Court and the Bankruptcy Court authorizing the Canadian
Debtors and U.S. Debtors, respectively, to enter into the Canadian
Escrow Agreement, open the Canadian Escrow Account, and convert a
portion of the Sale Proceeds from U.S. Dollars to Canadian Dollars, all
as contemplated by Section 7, by no later than October 21, 2016.

(iv)

Order by U.K. Court. Entry of an order or orders by no later than
November 4, 2016 by the U.K. Court that the Joint Administrators be at
liberty to perform and procure the relevant EMEA Debtor in respect of
which they are appointed to perform their respective obligations under
this Settlement and Support Agreement, including, without limitation,
delivering the Releases, and any other actions necessary to implement
the Settlement.

(v)

Order by U.K. Court for French Main Proceeding. Entry of an order or
orders by no later than November 4, 2016 by the U.K. Court that the
NNSA Conflicts Administrator and NNSA (in the French Main
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Proceeding) be at liberty to perform their obligations under this
Settlement and Support Agreement, including, without limitation,
delivering the Releases, and any other actions necessary to implement
the Settlement.
(vi)

Approval by French Court. Entry of an order or orders by no later than
November 4, 2016 by the French Court approving and authorizing the
entry into this Settlement and Support Agreement by NNSA (in the
French Secondary Proceeding), and authorizing NNSA to perform its
obligations under this Settlement and Support Agreement, including,
without limitation, delivering the Releases, and any other actions
necessary to implement the Settlement.

(vii)

Authorization by Beddoes Court. Entry of an order or orders by no
later than November 4, 2016 by the Beddoes Court authorizing the
U.K. Pension Trustee to implement this Settlement and Support
Agreement and perform its obligations under this Settlement and
Support Agreement, including, without limitation, delivering the
Releases, and any other actions necessary to implement the Settlement.

(viii) Confirmation of U.S. Plans. The Confirmation Order shall have been
entered by the Bankruptcy Court by no later than February 17, 2017
and thereafter shall have become a Final Order.

(b)

(ix)

Sanction of Canadian Plan. The Sanction Order shall have been issued
by the CCAA Court by no later than February 17, 2017 and entered and
thereafter shall have become a Final Order.

(x)

Litigation Dismissal Notices Exchanged in Escrow. Appropriate
notices and other documents dismissing with prejudice the various
pending litigations specified in Section 5(b) shall have been executed
by the requisite Parties party to such litigation and delivered to one
another in escrow.

(xi)

Plans Implementation. The Plans Effective Date shall have occurred by
no later than August 31, 2017.

The Parties agree to work in good faith and provide such reasonable cooperation
to one another as may be necessary or desirable to achieve the satisfaction of the
conditions specified in Section 9(a) and certain related steps on the timetable
specified in Annex I (the “Timetable”), it being understood and agreed that a
failure to achieve the satisfaction of a particular condition by the specified date on
the Timetable shall not constitute a breach of this Agreement or result in a failure
of such condition except as expressly contemplated by Section 9(a) hereof. The
following Parties shall have responsibility for seeking to satisfy the conditions
specified in the Section(s) indicated next to the Party’s name, it being understood
and agreed that such Parties will, upon request, keep the other Parties reasonably
informed as to their progress in satisfying such conditions and share drafts of any
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proposed court filings (except that there shall be no obligations to share any court
filings, or drafts thereof, in respect of which a confidential order shall be sought):
(i)

Bondholder Group – Section 9(a)(i) and (a)(iii)

(ii)

NNCC Bondholders – Section 9(a)(ii)

(iii)

Joint Administrators and NNSA Conflicts Administrator – Section
9(a)(iii), (a)(iv) and (a)(v)

(iv)

French Liquidator – Section 9(a)(iii) and (a)(vi)

(v)

U.K. Pension Trustee – Section 9(a)(vii)

(vi)

U.S. Debtors – Sections 9(a)(iii), (a)(viii) and (a)(xi)

(vii)

Canadian Debtors/Monitor – Sections 9(a)(iii), (a)(ix) and (a)(xi)

(viii) Parties that are parties to the litigations specified in Section 5(b) –
Section 9(a)(x)
(c)
Notwithstanding the foregoing Section 9(a): (i) the following provisions of this
Settlement and Support Agreement shall be enforceable immediately upon execution of this
Settlement and Support Agreement by the Parties: Sections 1 (as necessary to the
implementation of the Sections referenced in this Section 9(c)), 5(c), 5(d), 5(e), 7, 9, 10, 11, 12,
13, 14 and 15 (other than Section 15(b)(i)); and (ii) the following provisions of this Settlement
and Support Agreement shall be enforceable immediately upon satisfaction of the conditions
specified in Section 9(a)(i) and 9(a)(ii): Sections 2(g) (but only the first sentence thereof), 3(b),
3(c), 4(g)(vii), 4(l), the other provisions of Section 4 (but solely to the extent of obligating the
U.S. Debtors and the Canadian Debtors to include such provisions in the Canadian Plan and the
U.S. Plan, as applicable) and Section 6. All other provisions of this Settlement and Support
Agreement shall be enforceable upon the satisfaction or waiver of all the conditions set forth in
Section 9(a).
Section 10. Termination
(a)

Upon the non-satisfaction of any condition set forth in Section 9(a) hereof (a
“Termination Event”), unless such condition is waived by the Debtors in
accordance with Sections 9(a) hereof, this Settlement and Support Agreement
may be terminated by any of the Canadian Debtors, the EMEA Debtors, NNSA or
the U.S. Debtors after the passage of ten (10) Business Days following the
delivery of a written notice by any of the foregoing Parties to each of the other
Parties in the manner set forth in Section 12 hereof. Prior to the expiration of
such ten (10) Business Day period, the Parties shall meet and confer with respect
to such Termination Event to discuss alternatives to termination. No Party may
terminate this Settlement and Support Agreement in accordance with this Section
10(a) if the non-satisfaction of that condition was caused by a breach of that
Party.
46

127
(b)

In the event this Settlement and Support Agreement is terminated, the Parties
reserve all of their rights and defenses with respect to the claims and other matters
resolved by this Settlement and Support Agreement and this proposed settlement
shall not constitute an admission by any Party regarding the validity of the
litigations, claims or defenses resolved by this Settlement and Support Agreement
or that they have any liability in connection with such litigations, claims or
defenses. Upon termination, Parties are free to notify courts of such termination
and to immediately thereafter recommence litigation.

(c)

In the event this Settlement and Support Agreement is terminated, the Parties
agree that such termination shall be deemed an occurrence arising more than
fourteen (14) days after the opening of the appeals from the Allocation Decisions
currently pending before the Third Circuit for purposes of Third Circuit Local
Rule of Appellate Procedure 4.1. If a motion to expedite is made after such
termination, the Parties agree not to oppose such motion on the grounds that it
was not timely filed, but the Parties reserve all rights to support or oppose such
motion on any other grounds.

(d)

The termination of this Settlement and Support Agreement for any reason shall:
(i)

not affect this Section 10(d), Sections 7(b)(vi), 7(c)(x), 7(e) and (g)-(l),
Section 11, Section 12, and Sections 15(a), 15(d), 15(e), 15(h), 15(i) and
15(j), which provisions shall continue in force after such termination; and

(ii)

otherwise result in this Settlement and Support Agreement being no longer
effective and the rights of all Parties, including all rights advanced in
litigation (including in respect of the Allocation Dispute), shall be restored
to the status quo ante.

Section 11. Limitations of Liability
(a)

Joint Administrators’ and NNSA Representatives’ Limited Liability – The Joint
Administrators of the EMEA Debtors (including for the purpose of this
subsection, NNSA) and the NNSA Conflicts Administrator have entered into and
signed this Settlement and Support Agreement as agents for the EMEA Debtors
and NNSA for the purpose of obtaining the releases contained in this clause and
neither they, their firm, nor its affiliates, shareholders, employees, advisors,
lawyers, representatives or agents shall incur any personal liability whatsoever in
respect of any of the obligations undertaken by the EMEA Debtors or NNSA or in
respect of any failure on the part of the EMEA Debtors or NNSA to observe,
perform or comply with any obligation under this Settlement and Support
Agreement or under or in relation to any associated arrangements or negotiations
or under any document or assurance made pursuant to this Settlement and Support
Agreement. The French Liquidator and the NNSA Conflicts Administrator have
entered into and signed this Settlement and Support Agreement as agents for
NNSA and neither they, their firms, nor their attorneys or other representatives
shall incur any personal liability whatsoever in respect of any of the obligations
undertaken by NNSA or in respect of any failure on the part of NNSA to observe,
perform or comply with any obligation under this Settlement and Support
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Agreement or under or in relation to any associated arrangements or negotiations
or under any document or assurance made pursuant to this Settlement and Support
Agreement. Any release, discharge or other benefit conferred upon the Joint
Administrators, the NNSA Conflicts Administrator, and the French Liquidator
pursuant to this Settlement and Support Agreement or the Plans shall enure to
their benefit in their personal capacities and each of the Joint Administrators, the
NNSA Conflicts Administrator, and the French Liquidator in their personal
capacity shall be a third party beneficiary to this Settlement and Support
Agreement and the Plans entitled to enforce such releases, discharges and benefits
in accordance with the terms of this Settlement and Support Agreement and the
Plans.
(b)

Joint Liquidators’ Liability - Each of the Joint Liquidators is a Party to this
Agreement: (i) as an agent of NNOCL or NNNI, respectively, in such appointed
capacity; and (ii) in their own capacity solely for taking the benefit of this Section
11. Notwithstanding anything else to the contrary herein, any claim, action or
proceeding against the Joint Liquidators in their personal capacity (and not as
agent for NNOCL or NNNI respectively) under this Settlement and Support
Agreement shall be governed exclusively by English law and subject to the
exclusive jurisdiction of the U.K. Courts. None of the Joint Liquidators, their
firms, partners, employees, advisors, representatives or agents shall incur any
personal liability whatsoever whether on their own part or in respect of any failure
on the part of any company in the Nortel Group to observe, perform or comply
with any of its obligations under this Settlement and Support Agreement or under
or in relation to any associated arrangements or negotiations.

(c)

Monitor’s Limited Liability – The Monitor is a party to this Settlement and
Support Agreement solely in its capacity as the CCAA Court appointed Monitor
of the Canadian Debtors and not in its personal capacity and shall have all of the
protections granted to it under the CCAA and the orders of the CCAA Court,
including the Initial Order dated January 14, 2009 (as amended and restated), the
Order dated August 14, 2009, the Claims Procedure Order, the Claims Resolution
Order dated September 16, 2010, the EMEA Claims Procedure Order dated
January 14, 2011, the Intercompany Claims Procedure Order dated July 27, 2012
and the Order (Monitor’s Expansion of Power Order #2) dated October 3, 2014.
None of the Monitor or its affiliates, shareholders, employees, advisors, lawyers,
representatives or agents shall incur any personal liability whatsoever whether on
their own part or in respect of any failure on the part of any Nortel Group
company to observe, perform or comply with any of its obligations under this
Settlement and Support Agreement or under or in relation to any associated
arrangements or negotiations. Any release, discharge or other benefit conferred
upon the Monitor pursuant to this Settlement and Support Agreement or the Plans
shall enure to the benefit of Ernst & Young Inc. in its personal capacity and Ernst
& Young Inc. in its personal capacity shall be a third party beneficiary to this
Settlement and Support Agreement and the Plans entitled to enforce such releases,
discharges and benefits in accordance with the terms of this Settlement and
Support Agreement and the Plans.
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(d)

U.S. Principal Officer’s Limited Liability – The U.S. Principal Officer has signed
this Settlement and Support Agreement solely in its capacity as the Bankruptcy
Court appointed Principal Officer of the U.S. Debtors and not in his personal
capacity. None of the U.S. Principal Officer or his firm or its affiliates,
shareholders, employees, advisors, lawyers, representatives or agents shall incur
any personal liability whatsoever whether on their own part or in respect of any
failure on the part of any Nortel Group company to observe, perform or comply
with any of its obligations under this Settlement and Support Agreement or under
or in relation to any associated arrangements or negotiations. Any release,
discharge or other benefit conferred upon the U.S. Principal Officer pursuant to
this Settlement and Support Agreement or the Plans shall enure to the benefit of
the U.S. Principal Officer in his personal capacity and his firm, in its personal
capacity shall be a third party beneficiary to this Settlement and Support
Agreement entitled to enforce such releases, discharges and benefits in
accordance with the terms of this Settlement and Support Agreement and the
Plans.

Section 12. Notice
All demands, notices and communications provided for in this Settlement and Support
Agreement shall be in writing and shall be sent by facsimile transmission with confirmation to
the number specified on Annex J, electronic format via email, personally delivered or sent by
reputable overnight courier service (delivery charges prepaid) to any Party at the address and
other particulars specified on Annex J, or at such other address or particulars as the recipient
Party has specified by prior written notice to the other Parties pursuant to the provisions of this
Section 12.
Section 13. Further Acquisition of Claims
Except as set forth in Section 6(j), nothing in this Settlement and Support Agreement
shall be construed as precluding any Party or any of its affiliates from acquiring additional
Crossover Bonds, NNCC Bonds, claims, or interests in the instruments underlying the Crossover
Bonds, NNCC Bonds or claims; provided, however, that any additional Crossover Bonds, NNCC
Bonds, claims, or interests in the underlying instruments acquired by any Party and with respect
to which such Party is the legal owner, beneficial owner, and/or investment advisor or manager
of or with power and/or authority to bind any claims or interests held by it shall automatically be
subject to the terms and conditions of this Settlement and Support Agreement. Upon any such
further acquisition, such Party shall promptly notify the Debtors, the Monitor and counsel to the
Bondholder Group.
Section 14. Relationship Among Parties.
Notwithstanding anything in this Settlement and Support Agreement to the contrary, the
duties and obligations of the Parties under this Settlement and Support Agreement shall be
several, and not joint. No Party shall have any responsibility by virtue of this Settlement and
Support Agreement for any trading by any other entity. No prior history, pattern, or practice of
sharing confidences among or between the Parties shall in any way affect or negate this
Settlement and Support Agreement. The Parties acknowledge that this Settlement and Support
Agreement does not constitute an agreement, arrangement, or understanding with respect to
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acting together for the purpose of acquiring, holding, voting, or disposing of any equity securities
of the Debtors and they (or any combination of them) do not constitute a “group” within the
meaning of Rule 13d-5 under the U.S. Securities Exchange Act of 1934, as amended. No action
taken by any Party pursuant to this Settlement and Support Agreement shall be deemed to
constitute or to create a presumption by any of the Parties that the Parties are in any way acting
in concert or as such a “group.”
Section 15. Miscellaneous Provisions
(a)

Evidentiary Limitations/No Waiver or Admission – This Settlement and Support
Agreement is being entered into as part of a comprehensive resolution of multiple
disputes, each element of which is consideration for the other elements and an
integral aspect of the proposed resolution. The Parties may submit this Settlement
and Support Agreement to any court of competent jurisdiction in connection with
seeking approval of this Settlement and Support Agreement, provided, however,
except for purposes of seeking to implement or enforce this Settlement and
Support Agreement, its terms and the transactions, agreements and actions
contemplated hereby, no Party shall introduce, tender, reference or otherwise seek
to rely on the Settlement, this Settlement and Support Agreement or any term,
compromise or agreement reflected herein in any litigation in or related to the
Nortel Insolvency Proceedings, including the Allocation Dispute, and this
Settlement and Support Agreement is entitled to protection as a settlement
communication pursuant to Federal Rule of Evidence 408 and any other rule of
similar effect in any relevant jurisdiction. As the terms of this Settlement and
Support Agreement constitute a settlement, nothing herein shall constitute or shall
be argued to constitute an admission of any fact or legal position, waiver of any
legal or factual argument or defense, or estop any Party from advancing or
defending against any legal or factual argument for any other purpose.

(b)

Costs and Expenses – Each Party shall: (i) pay its own costs incurred in relation
to the litigation which is resolved by this Settlement and Support Agreement,
except as otherwise agreed, and no Party shall contest such costs in any manner;
and (ii) bear its own costs and expenses (including legal fees and expenses)
incurred in connection with this Settlement and Support Agreement, the Plans and
the transactions contemplated hereby and thereby. Nothing in the foregoing
sentence or in Section 8(b) shall alter any pre-existing arrangement, order or
agreement pursuant to which a Debtor estate has agreed or is obligated to pay the
professional costs of a Party hereto, save and except as outlined in Sections 4(k)
and 4(m).

(c)

Adjudication of Claims – For the avoidance of doubt, nothing in this Settlement
and Support Agreement is intended to affect the rights of the respective Debtor
estate representatives to resolve and adjudicate claims in their estates, except as
set out in Sections 4(b)(i), 4(g), and 4(h) hereof.

(d)

Disputes – To the fullest extent permitted by applicable law, each Party (i) agrees
to submit to the non-exclusive jurisdiction of the Bankruptcy Court and the
CCAA Court (in a joint hearing conducted under the Cross-Border Protocol), for
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purpose of all legal proceedings to the extent relating to the matters agreed in this
Settlement and Support Agreement (which shall not include legal proceedings
relating to the adjudication of claims not resolved herein, which proceedings shall
take place before the supervising court of the Debtor against whom such claims
have been asserted, subject to the Cross-Border Protocol, where applicable), (ii)
agrees that any claim, action or proceeding by such Party seeking any relief
whatsoever to the extent relating to the matters agreed in this Settlement and
Support Agreement may be brought in the Bankruptcy Court and the CCAA
Court, (iii) waives and agrees not to assert any objection that it may now or
hereafter have to the laying of venue of any such action brought in such court, or
any claim that any such action brought in such a court, has been brought in an
inconvenient forum, (iv) agrees that email service of process or other papers in
connection with any such action or proceeding shall be valid and sufficient
service thereof, and (v) agrees that a final judgment in any such action or
proceeding shall be conclusive and may be enforced in other jurisdictions by suit
on the judgment or in any other manner provided by applicable law.
Notwithstanding anything in this Section 15(d), any claim, action or proceeding
against (x) the Joint Administrators or the NNSA Conflicts Administrator in their
personal capacities under this Settlement and Support Agreement shall be
governed exclusively by English law and subject to the exclusive jurisdiction of
the U.K. Court, and any such claim, action or proceeding against the French
Liquidator in his personal capacity under this Settlement and Support Agreement
shall be governed exclusively by French law and subject to the exclusive
jurisdiction of the French Court; (y) the U.S. Principal Officer in his personal
capacity under this Settlement and Support Agreement shall be governed
exclusively by law of the State of New York and subject to the exclusive
jurisdiction of the Bankruptcy Court; and (z) the Monitor in its personal capacity
under this Settlement and Support Agreement shall be governed exclusively by
the law of Ontario and the federal laws of Canada applicable therein and subject
to the exclusive jurisdiction of the CCAA Court. For the avoidance of doubt,
nothing in this Section 15(d) shall apply to (A) any claim between or among the
UKPI, any EMEA Debtor, any EMEA Non-Filed Entity, the Joint Administrators
or NNSA or any claim of any EMEA Debtor against any other EMEA Debtor,
EMEA Non-Filed Entity or NNSA, (B) any claim of the PBGC against any U.S.
Debtor or affiliate or any claim of any U.S. Debtor against any other U.S. Debtor,
or (C) any claim of any creditor against any Debtor or affiliate, in each case
except to the extent relating to the matters agreed in this Settlement and Support
Agreement.
(e)

Waiver of Jury Trial. Each Party hereby waives, to the fullest extent
permitted by applicable law, any right it may have to a trial by jury in
respect of any litigation directly or indirectly arising out of or in connection
with this Settlement and Support Agreement or any transaction
contemplated hereby or thereby. Each Party (i) certifies that no
representative, agent or attorney of any other Party has represented,
expressly or otherwise, that such other Party would not, in the event of
litigation, seek to enforce the foregoing waiver, and (ii) acknowledges that it
has entered into this Settlement and Support Agreement as a result of,
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among other things, the mutual waivers and certifications in this Section
15(e).
(f)

Injunctive Relief – All remedies available at law or equity, including specific
performance, to any Party for a breach of this Settlement and Support Agreement
by another Party shall be available to the non-breaching Parties. The Parties
further agree that irreparable damage would occur in the event that any of the
provisions of this Settlement and Support Agreement were not performed in
accordance with their specific terms or were otherwise breached. Accordingly,
each of the Parties shall be entitled to equitable relief to prevent or remedy
breaches of this Settlement and Support Agreement prior to the Plans Effective
Date, without the proof of actual damages, including in the form of an injunction
or injunctions or orders for specific performance in respect of such breaches.
Each Party agrees, to the extent that such Party is subject to any equitable remedy,
to waive any requirement for the security or posting of any bond in connection
with any such equitable remedy.

(g)

Further Assurances – The Parties undertake and agree to cooperate in good faith
to effectuate the terms of this Settlement and Support Agreement, obtain
confirmation of the U.S. Plans, obtain sanction of the Canadian Plan and obtain
approvals from the U.K. Court, the French Court and the Beddoes Court.

(h)

Governing Law – This Settlement and Support Agreement shall be interpreted,
construed and enforced in accordance with the laws of the State of New York
without giving effect to the choice of law provisions thereof that would result in
the application of the law of another jurisdiction.

(i)

Entire Agreement – This Settlement and Support Agreement constitutes the entire
agreement among the Parties and supersedes all prior or contemporaneous written
or oral communications, understandings and agreements with respect to the
settlement of the Allocation Dispute and the other matters and disputes among the
Parties that are resolved herein. For the avoidance of doubt, the EMEA Debtors,
NNSA, the Joint Administrators, the NNSA Conflicts Administrator, the French
Liquidator, the EMEA Non-Filed Entities, the Joint Liquidators, the U.K. Pension
Trustee and the PPF are party to certain side agreements amongst some or all of
them related to this Settlement and Support Agreement, which side agreements
shall bind solely the parties to such side agreements for the purposes of those side
agreements, it being understood and agreed that any such side agreement shall
have no impact on the Parties’ rights and obligations under this Settlement and
Support Agreement or the interpretation of this Settlement and Support
Agreement.

(j)

Amendments and Waivers – This Settlement and Support Agreement may not be
amended, supplemented or modified except by a written instrument executed by
each of the Parties to this Settlement and Support Agreement. No Party shall be
deemed to have waived any provision of this Settlement and Support Agreement
unless such waiver is in writing, and then such waiver shall be limited to the
circumstances set forth in such written waiver.
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(k)

Non-Severability – Each of the provisions of this Settlement and Support
Agreement is an integrated, essential and non-severable part of this Settlement
and Support Agreement.

(l)

Representative Capacity – Each person executing this Settlement and Support
Agreement in a representative capacity represents and warrants that he or she is
empowered to do so.

(m)

Successors and Assigns – This Settlement and Support Agreement shall enure to
the benefit of, and shall be binding upon, each Party and its respective agents,
successors and assigns.

(n)

Authorization – Each Party represents and warrants, severally and not jointly, that
as of the date of this Settlement and Support Agreement, it has the requisite power
and authorization to enter into this Settlement and Support Agreement and carry
out the transactions contemplated hereby, provided, however, that in the case of
the U.S. Debtors, the Canadian Debtors and the Monitor, the EMEA Debtors,
NNSA and the U.K. Pension Trustee, such power and authorization to carry out
the transactions contemplated herein is subject to the granting of the Confirmation
Order, the Sanction Order, and the orders of the U.K. Court, the French Court and
the Beddoes Court, respectively.

(o)

Manner of Execution – This Settlement and Support Agreement may be executed
in counterparts, each of which shall be an original, and such counterparts shall be
construed together as one instrument. The signature of any of the Parties hereto
may be evidenced by a facsimile, scanned email or internet transmission copy of
this Settlement and Support Agreement bearing such signature.

(p)

French Court Approval – Immediately upon receipt of an order (the “First
French Order”) from the French supervisory judge (Juge-commissaire) (the
“French Supervisory Judge”) appointed in respect of NNSA in form and
substance satisfactory to the Parties, acting reasonably, each of the Parties shall
execute and deliver a release and waiver to the French Liquidator that: (i) waives
the requirement for notification of the First French Order; (ii) consents to the
terms of the First French Order; and (ii) waives any appeal or other remedy in
respect of the First French Order. The French Liquidator shall deliver a draft of
the First French Order with a certified English translation thereof to the other
Parties within five (5) Business Days of execution of this Settlement and Support
Agreement. Forthwith following entry of the First French Order by the French
Supervisory Judge, the French Liquidator shall deliver a certified copy of the First
French Order together with a certified English translation thereof to the other
Parties for their review and consideration.
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IN WITNESS WHEREOF, the Parties have executed this Agreement on the date first above
written.
Nortel Networks Corporation, Nortel Networks Limited, Nortel Networks Global
Corporation, Nortel Networks International Corporation, Nortel Networks Technology
Corporation, Nortel Communications Inc., Architel Systems Corporation and Northern
Telecom Canada Limited.

By:_______________________________
Name:
Title:

Ernst & Young Inc. in its capacity as Monitor of Nortel Networks Corporation, et al., and
not in its personal capacity.

By:_______________________________
Name: Murray A. McDonald
Title: President

Nortel Networks Inc., Nortel Networks Capital Corporation, Nortel Altsystems Inc., Nortel
Altsystems International Inc., Xros, Inc., Sonoma Systems, Qtera Corporation, CoreTek,
Inc., Nortel Networks Applications Management Solutions Inc., Nortel Networks Optical
Components Inc., Nortel Networks HPOCS Inc., Architel Systems (U.S.) Corporation,
Nortel Networks International Inc., Northern Telecom International Inc., Nortel Networks
Cable Solutions Inc., Nortel Networks (CALA) Inc. and Nortel Networks India
International Inc.

By:_______________________________
Name: John J. Ray III
Title: U.S. Principal Officer

137

138

139

140

141

142

143

144

145

146

147

148

149

Stephen Jonathan Taylor ofIsonomy Limited as Conflicts Administrator of
Nortel Networks S.A.
By:_
Name: Stephen Taylor
Title: Conflicts Administrator

Maitre Cosme Rogeau in his capacity as Liquidator for Nortel Networks S.A.
under the French Secondary Proceeding.

By:_
Name: Maitre Cosme Rogeau
Title: French Liquidator
The ad hoc group of bondholders that hold notes issued and/or guaranteed by Nortel
Networks Corporation, Nortel Networks Limited, Nortel Networks Inc., and Nortel
Networks Capital Corporation, which on June 15,2016,filed with the Bankruptcy Court
a disclosure form under Bankruptcy Rule 2019, as such group may be constituted from
time to time.
MILBANK,TWEED,HADLEY&
MCCLOY LLP, as counsel to the
Bondholder Group

By:
Name: Albert Pisa
Title: Partner

Bennett Jones LLP, as counsel to the
Bondholder Group

Title: Partner

FTI Capital Advisors LLC, as fmancial
advisor to the Bondholder Group
By:
Name:
Title:
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Ad hoc committee of creditors having claims only against the Canadian Debtors comprised
of: the former and disabled Canadian employees of the Canadian Debtors through their
court-appointed representatives, Unifor, Morneau Shepell Ltd. as Administrator of
Nortel's Canadian registered pension plans, Superintendent of Financial Services of
Ontario as Administrator of the Pension Benefits Guarantee Fund and the court-appointed
representatives of the current and transferred employees of the Canadian Debtors.

By:
E Sr
Name: 17a NI L
Title: CO cie_i fi pporivrE-L

RE-7

Ld\i,CE-S
By:
Name:
Title:

By:
Name:
Title:

The Official Committee of Unsecured Creditors of Norte' Networks Inc., et al. appointed
pursuant to an order entered by the Bankruptcy Court on January 26,2009, as the same
may be constituted from time to time.

By:
Name:
Title:

Norte! Networks U.K. Pension Trust Limited as trustee of the Norte! Networks U.K.
Pension Plan

By:
Name:
Title:
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Ad hoc committee of creditors having claims only against the Canadian Debtors comprised
of: the former and disabled Canadian employees of the Canadian Debtors through their
court-appointed representatives, Unifor, Morneau Shepell Ltd. as Administrator of
Nortel's Canadian registered pension plans, Superintendent of Financial Services of
Ontario as Administrator of the Pension Benefits Guarantee Fund and the court-appointed
representatives of the current and transferred employees of the Canadian Debtors.
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Name:
Title:
By:
----------------------------Name:
Title:
The Official Committee of Unsecured Creditors of Nortel Networks Inc., et al. appointed
pursuant to an order entered by the Bankruptcy Court on January 26, 2009, as the same
may be constituted from time to time.
By:
Name:
Title:

_

Nortel Networks U.K. Pension Trust Limited as trustee ofthe Nortel Networks U.K.
Pension Plan
By:
Name:
Title:

_

c~{)..e I r
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Ad hoc committee of creditors having claims only against the Canadian Debtors comprised
of: the former and disabled Canadian employees of the Canadian Debtors through their
court-appointed representatives, Unifor, Morneau Shepell Ltd. as Administrator of
Nortel’s Canadian registered pension plans, Superintendent of Financial Services of
Ontario as Administrator of the Pension Benefits Guarantee Fund and the court-appointed
representatives of the current and transferred employees of the Canadian Debtors.

By:
Name:
Title:

By:
Name:
Title:

By:
Nai% Brian Mill(
Title: Superintendent of Financial Services
of Ontario

The Official Committee of Unsecured Creditors of Nortel Networks Inc., et al. appointed
pursuant to an order entered by the Bankruptcy Court on January 26, 2009, as the same
may be constituted from time to time.

By:
Name:
Title:

Nortel Networks U.K. Pension Trust Limited as trustee of the Nortel Networks U.K.
Pension Plan

By:
Name:
Title:
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Representative NCCE
(Nortel Canadian Continuing Employees)
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Ad hoc committee of creditors having claims only against the Canadian Debtors comprised
of: the former and disabled Canadian employees of the Canadian Debtors through their
court-appointed representatives, Unifor, Morneau Shepell Ltd. as Administrator of
Nortel’s Canadian registered pension plans, Superintendent of Financial Services of
Ontario as Administrator of the Pension Benefits Guarantee Fund and the court-appointed
representatives of the current and transferred employees of the Canadian Debtors.
By:_______________________________
Name: Dany Sylvain
Title: Representative NCCE
( Nortel Canadian Continuing Employees)
By:_______________________________
Name:
Title:
By:_______________________________
Name:
Title:

The Official Committee of Unsecured Creditors of Nortel Networks Inc., et al. appointed
pursuant to an order entered by the Bankruptcy Court on January 26, 2009, as the same
may be constituted from time to time.
By:_______________________________
Name:
Title:

Nortel Networks U.K. Pension Trust Limited as trustee of the Nortel Networks U.K.
Pension Plan
By:_______________________________
Name:
Title:
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Holders of Nortel Networks Capital Corporation Bonds
Solus Alternative Asset Management LP

By:_______________________________
Name:
Title:

PointState Capital LP

By:_
Alfred J. Barbagallo
Managing Director & General Counsel
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ANNEX A

Transaction
Layer 4-7
CDMA
Enterprise
GSM
GSM-CALA
Packet Core
MEN
CVAS
MSS
Iceberg

MEN Buyer
Escrow
MEN Buyer
Escrow
MEN Buyer
Escrow
MEN Buyer
Escrow
MEN Buyer
Escrow
MEN Buyer
Escrow
Buyer Escrows

Sale Proceeds 7
Account
Account
Type
Description
Escrow
Purchase Price
Escrow
Purchase Price
Escrow
Purchase Price
Escrow
Purchase Price

Escrow
Agent
JP Morgan
JP Morgan
JP Morgan
JP Morgan

July 31, 2016
Balance
18,135,907
1,054,408,277
844,174,607
104,664,988

Escrow
Escrow
Escrow
Escrow
Escrow
Escrow

Purchase Price
Purchase Price
Purchase Price
Purchase Price
Purchase Price
Purchase Price

JP Morgan
JP Morgan
JP Morgan
JP Morgan
JP Morgan
JP Morgan

1,503,009
10,390,694
611,047,234
140,337,608
46,112,548
4,461,637,286
7,292,412,156

Ciena

Escrow

Tax

Citibank

10,047,067

Ciena

Escrow

EMEA Tax

Citibank

2,513,188

Ciena

Escrow

Italian Tax

Citibank

753,950

Ciena

Escrow

Poland

Citibank

1,005,272

Ciena

Escrow

TSA

Citibank

7,545,535

Ciena

Escrow

Working
Capital

Citibank

2,101

Purchaser
Radware
Ericsson
Avaya
Ericsson &
Kapsch
Ericsson
Hitachi
Ciena
Genband
Ericsson
Rockstar

21,867,113

Total

7,314,279,269
Less: M&A Cost
Reimbursement
Less: Iceberg Amendment Fee
Sale Proceeds for Allocation

7

All amounts in U.S. dollars.

(55,000,000)
(5,000,000)
$7,254,279,269
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ANNEX B
EXISTING ESCROW ACCOUNTS
Distribution Escrow Accounts
Escrow
Agreement
Layer 4-7
CDMA
Enterprise
GSM
GSM-CALA
Packet Core
MEN
CVAS
MSS
Iceberg

Account
Number
*8
*
*
*
*
*
*
*
*
*

Escrow Agent
JP Morgan
JP Morgan
JP Morgan
JP Morgan
JP Morgan
JP Morgan
JP Morgan
JP Morgan
JP Morgan
JP Morgan

March 19, 2010

*

Citibank

March 19, 2010

*

Citibank

March 19, 2010

*

Citibank

March 19, 2010

*

Citibank

March 19, 2010

*

Citibank

March 19, 2010

*

Citibank

Date
March 31, 2009
November 11, 2009
December 18, 2009
March 31, 2010
June 3, 2010
December 1, 2009
March 19, 2010
May 27, 2010
March 11, 2011
July 28, 2011
Buyer Escrow Accounts

MEN Buyer
Escrow
MEN Buyer
Escrow
MEN Buyer
Escrow
MEN Buyer
Escrow
MEN Buyer
Escrow
MEN Buyer
Escrow

8

Redacted
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ANNEX C
CANADA-U.S. SIDE LETTERS
1. Side Agreement in respect of Enterprise dated July 20, 2009;
2. China Side Agreement dated November 2, 2009;
3. Side Agreement in respect of Flextronics dated November 20, 2009;
4. Incentive Fee Side Agreement in respect of GSM dated January 8, 2010;
5. Jabil Side Agreement dated February 5, 2010;
6. Metro Ethernet Networks Side Agreement dated February 26, 2010;
7. Offer in respect of Argentina dated March 19, 2010;
8. GSM/GSM-R Side Agreement dated March 31, 2010;
9. CVAS Side Agreement; 9
10. Cascade Trust Side Letter;
11. Lazard Fees Side Agreement dated November 23, 2010;
12. Amended and Restated MSS Side Agreement dated March 10, 2011 (including any prior
version of this agreement);
13. IP Transaction Side Agreement dated April 4, 2011;
14. Supplemental IP Transaction Side Agreement re Certain Transaction Costs and Related
Matters dated July 27, 2011;
15. Second Amended and Restated IP Transaction Side Agreement re: Certain Structural
Matters dated July 27, 2011 (including any prior version of this agreement); and
16. The so-called “Canada/U.S. Interestate Term Sheet” (styled “August 2011 – Timeline for
and Proposed Resolution of U.S./Canada Issues”) executed on or about September 8,
2011.

9

This side agreement was never executed but is included for the avoidance of doubt.
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ANNEX D
FORM OF CREDITOR JOINDER
This joinder (this “Creditor Joinder”) to the Settlement and Plans Support Agreement
(the “Settlement and Support Agreement”) 5 dated as of [__], 2016 and entered into by and
among: (i) the Canadian Debtors; (ii) the Monitor; (iii) the U.S. Debtors; (iv) the EMEA
Debtors; (v) the EMEA Non-Filed Entities; (vi) the Joint Administrators; (vii) NNSA; (viii)
the NNSA Conflicts Administrator; (ix) the French Liquidator; (x) the Bondholder Group; (xi)
the members of the CCC; (xii) the UCC; (xiii) the U.K. Pension Trustee; (xiv) the PPF; (xv)
the Joint Liquidators; and (xvi) the NNCC Bondholder Signatories (collectively, the “Parties”
and each a “Party”), is executed and delivered by [_______] (the “Joining Creditor”) as of
[_______], 2016.
1.
Agreement to be Bound. The Joining Creditor hereby agrees to be bound by
all of the terms of the Settlement and Support Agreement, a copy of which is attached to
this Joinder as Exhibit 1 (as the same has been or may be hereafter amended, restated, or
otherwise modified from time to time in accordance with the provisions thereof). The
Joining Creditor shall hereafter be deemed to be a Participating Creditor for all purposes
under the Settlement and Support Agreement.
2.
Representations and Warranties. The Joining Creditor hereby represents and
warrants to each Party to the Settlement and Support Agreement that, as of the date hereof,
such Joining Party (a) is the legal or beneficial owner of, and has all necessary authority
(including authority to bind any other legal or beneficial owner) with respect to, the
claims identified below its name on the signature page hereof, and (b) makes, as of the date
hereof, the representations, warranties and covenants of a Participating Creditor set forth in the
Settlement and Support Agreement to each Party.
3.
Governing Law. This Joinder shall be governed by and construed in
accordance with the laws of the state of New York.
4.
Notice. All notices and other communications given or made pursuant to
the Settlement and Support Agreement shall be sent to:
To the Joining Creditor at:

5

Each capitalized term used herein but not otherwise defined shall have the meaning ascribed to it in the Settlement
and Support Agreement.
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[JOINING
PARTY]
[ADDRESS]
Attn:
Facsimile:
EMAIL:

[FAX]

IN WITNESS WHEREOF, the Joining Creditor has caused this Joinder to be executed as
of the date first written above.

[JOINING CREDITOR]

Aggregate Face Amounts Beneficially Owned
or Managed on Account of:
10.75% Notes: $_______
10.125% Notes: $_______
Floating Rate Notes: $_______
2.125% Notes: $_______
1.75% Notes: $_______
7.875% Notes: $_______
Other:

Name of Institution:
___________________________________
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By
Name:
Title:

For signatories requiring a second signature
line:

By
Name:
Title:
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ANNEX E
EMEA DEBTOR ALLOCATION PROPORTION
EMEA Debtor
Ireland
NNF
Germany
Spain
Portugal
Belgium
Netherlands
Austria
Poland
Italy
Czech
Slovakia
Hungary
Romania
Finland
Sweden
NNIF
NNUK
NNSA
Total
6557501

Allocation Proportion
0.5473%
0.0536%
0.2985%
0.1171%
0.0119%
0.0538%
0.1310%
0.0117%
0.0888%
0.0734%
0.0258%
0.0098%
0.0130%
0.0049%
0.0004%
0.0071%
0.0378%
14.0249%
15.5108%

Allocation Amount
39,700,848
3,888,460
21,657,395
8,494,707
859,908
3,901,159
9,505,530
846,210
6,441,991
5,321,673
1,870,623
713,284
940,938
353,402
31,282
518,276
2,743,194
1,017,408,257
1,125,197,136
220,000,000
1,345,197,136
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ANNEX F
U.S. DEBTOR ALLOCATION PROPORTION
U.S. Debtor
Nortel Networks Inc.
Nortel Networks (CALA) Inc.
Nortel Networks Capital Corporation (see Note (9) below)
Nortel Altsystems Inc.
Nortel Altsystems International Inc.
Xros, Inc.
Sonoma Systems
Qtera Corporation
CoreTek, Inc.
Nortel Networks Applications Management Solutions Inc.
Nortel Networks Optical Components Inc.
Nortel Networks HPOCS Inc.
Architel Systems (U.S.) Corporation
Nortel Networks International Inc.
Northern Telecom International Inc.
Nortel Networks Cable Solutions Inc.
Nortel Networks India International Inc.

10

Allocation Amount 10
$1,716,346,052
$50,070,950
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
$1,766,417,002

Such allocation amounts are based on Sale Proceeds included in Annex A, which includes the MEN Buyer Escrow
Amount. NNCC is consolidated into NNI for the purposes of this Annex.
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ANNEX G
CROSSOVER BONDS PROVEN CLAIMS AGAINST CANADIAN ESTATE 11
1. Nortel Networks Limited and Nortel Networks
Corporation and Nortel Networks Inc. and the
Bank of New York as indenture trustee for
10.750% Senior Notes due 2016

$1,185,132,812

2. Nortel Networks Limited and Nortel Networks
Corporation and Nortel Networks Inc. and the
Bank of New York as indenture trustee for
10.125% Senior Notes due 2013

$577,689,063

3. Nortel Networks Limited and Nortel Networks
Corporation and Nortel Networks Inc. and the
Bank of New York as indenture trustee for
Floating Rate Senior Notes due 2011

$1,022,419,965

4. Nortel Networks Corporation and Nortel
Networks Limited and Nortel Networks Inc. and
the Bank of New York as indenture trustee for
2.125% Convertible Senior Notes due 2014

$578,020,746

5. Nortel Networks Corporation and Nortel
Networks Limited and Nortel Networks Inc. and
the Bank of New York as indenture trustee for
1.75% Convertible Senior Note Due 2012

$577,487,674

NNCC BONDS PROVEN CLAIMS AGAINST CANADIAN ESTATE
1. Northern Telecom Limited and the Northern
Telecom Capital Corporation and the Bank of
New York as indenture trustee for 7.875% Notes
due June 15, 2026

11

All amounts in U.S. Dollars.

$150,951,562

175

ANNEX H
Form of Transferee Joinder
This joinder (this “Transferee Joinder”) to the Settlement and Plans Support Agreement
(the “Settlement and Support Agreement”) 12 dated as of [__], 2016 and entered into by and
among: (i) the Canadian Debtors; (ii) the Monitor; (iii) the U.S. Debtors; (iv) the EMEA
Debtors; (v) the EMEA Non-Filed Entities; (vi) the Joint Administrators; (vii) NNSA; (viii) the
NNSA Conflicts Administrator; (ix) the French Liquidator; (x) the Bondholder Group; (xi) the
members of the CCC; (xii) the UCC; (xiii) the U.K. Pension Trustee; (xiv) the PPF; (xv) the
Joint Liquidators; and (xvi) the NNCC Bondholder Signatories (collectively, the “Parties” and
each a “Party”), is executed and delivered by [_______] (the “Joining Creditor”) as of
[_______], 2016.
1.
Agreement to be Bound. The Joining Party hereby agrees to be bound by all of
the terms of the Settlement and Support Agreement, a copy of which is attached to this Joinder
as Exhibit 1 (as the same has been or may be hereafter amended, restated, or otherwise
modified from time to time in accordance with the provisions thereof). The Joining Creditor
shall hereafter be deemed to be a Participating Creditor for all purposes under the Settlement
Support Agreement.
2.
Representations and Warranties. The Joining Creditor hereby represents and
warrants to each Party to the Settlement and Support Agreement that, as of the date hereof, such
Joining Creditor (a) is the legal or beneficial holder of, and has all necessary authority
(including authority to bind any other legal or beneficial holder) with respect to, the claims
identified below its name on the signature page hereof, and (b) makes, as of the date hereof,
the representations, warranties and covenants of a Participating Creditor, as applicable, set forth
in the Settlement and Support Agreement to each Party.
3.
Governing Law. This Joinder shall be governed by and construed in accordance
with the laws of the State of New York.
4.
Notice. All notices and other communications given or made pursuant to the
Support Agreement shall be sent to:
To the Joining Creditor at:

[JOINING
[ADDRESS]
12

PARTY]

Each capitalized term used herein but not otherwise defined shall have the meaning ascribed to it in the Settlement
and Support Agreement.
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Attn:
Facsimile:
EMAIL:

[FAX]

IN WITNESS WHEREOF, the Joining Creditor has caused this Joinder to be executed as of
the date first written above.

[JOINING PARTY]

Aggregate Face Amounts Beneficially Owned
or Managed on Account of:
10.75% Notes: $_______
10.125% Notes: $_______
Floating Rate Notes: $_______
2.125% Notes: $_______
1.75% Notes: $_______
7.875% Notes: $_______
Other:

Name of Institution:
___________________________________

By
Name:

177
Title:

For signatories requiring a second signature
line:

By
Name:
Title:
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Exhibit 1 to the Form of Transferee Joinder
Settlement and Plans Support Agreement
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ANNEX I
TIMETABLE
Step

Target Date 8

1.

Entry of orders authorizing currency conversion

October 14, 2016

2.

Filing of U.S. Plans and Disclosure Statement with
Bankruptcy Court and Canadian Plan and Canadian
Information Circular with CCAA Court

October 28, 2016

3.

Canadian Meeting Order Hearing (CCAA Court)

December 1, 2016

4.

Disclosure Statement Hearing (Bankruptcy Court)

December 1, 2016

5.

Creditors’ Meeting (Canada)

By January 17, 2017

6.

Plan Confirmation Hearing (Bankruptcy Court) and
Sanction Hearing (CCAA Court)

January 24, 2017

7.

Plans Effective Date

February 15, 2017

8.

Long Stop Date

August 31, 2017
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ANNEX J
NOTICE PARTICULARS
(a)

Notice to Canadian Debtors/Monitor:
Goodmans LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, ON M5H 2S7
Canada
Attention: Jay Carfagnini
Facsimile: 416-979-1234
Email: jcarfagnini@goodmans.ca
Attention: Joseph Pasquariello
Facsimile: 416-979-1234
Email: jpasquariello@goodmans.ca
Allen & Overy LLP
1221 Ave of the Americas
New York, NY 10020
United States
Attention: Ken Coleman
Facsimile: 212-610-6399
Email: ken.coleman@allenovery.com

(b)

Notice to U.S. Debtors
Cleary Gottlieb Steen & Hamilton
One Liberty Plaza
New York, New York 10006
United States
Attention: James Bromley
Facsimile: 212-225-3999
Email: jbromley@cgsh.com
Attention: Lisa Schweitzer
Facsimile: 212-225-3999
Email: lschweitzer@cgsh.com
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Torys LLP
79 Wellington St. W. 30th Floor
Box 270 TD South Tower
Toronto, Ontario M5K 1N2
Canada
Attention: Scott Bomhof
Facsimile: 416-865-7380
Email: sbomhof@torys.com
(c)

Notice to EMEA Debtors (other than NNSA)
Debevoise & Plimpton
65 Gresham Street
London EC2V 7NQ
United Kingdom
Attention: Kevin Lloyd
Facsimile: +44-20-7588-4180
Email: klloyd@debevoise.com
Herbert Smith Freehills
Exchange House
Primrose Street
London EC2A 2EG
United Kingdom
Attention: Kevin Pullen
Facsimile: +44 20-7098-4976
Email: kevin.pullen@hsf.com
Hughes Hubbard & Reed LLP
One Battery Park Plaza
New York, New York 10004
United States
Attention: Derek Adler
Facsimile: 212-422-4726
Email: derek.adler@hugheshubbard.com
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(d)

Notice to NNSA
Skadden, Arps, Slate, Meagher & Flom LLP
4 Times Square
New York, New York 10036
United States
Attention: Susan Salzstein
Facsimile: 917-777-4132
Email: susan.saltzstein@skadden.com
Stikeman Elliot LLP
5300 Commerce Court West
199 Bay Street
Toronto, ON M5L 1B9
Canada
Attention: Daniel Murdoch
Facsimile: 416-947-0866
Email: DMurdoch@stikeman.com

(e)

Notice to UCC
Akin, Gump, Strauss, Hauer & Feld LLP
Bank of America Tower,
One Bryant Park, 42nd Floor
New York, New York 10036
United States
Attention: Fred Hodara
Facsimile: 212-872-1002
Email: fhodara@akingump.com
Attention: David Botter
Facsimile: 212-872-1002
Email: dbotter@akingump.com
Cassels Brock & Blackwell LLP
Suite 2010, Scotia Plaza
40 King Street West
Toronto, Ontario M5H 3C2
Canada
Attention: Michael Wunder
Facsimile: 416-640-3206
Email: mwunder@casselsbrock.com
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(f)

Notice to CCC
Koskie Minsky LLP
20 Queen Street West
Suite 900, Box 52
Toronto, Ontario M5H 3R3
Canada
Attention: Mark Zigler
Facsimile: 416-977-8353
Email: mzigler@kmlaw.ca
McCarthy Tétrault LLP
Suite 5300, TD Bank Tower
Box 48, 66 Wellington Street West
Toronto ON M5K 1E6
Canada
Attention: James D. Gage
Facsimile: 416-868-0673
Email: jgage@mccarthy.ca
Paliare Roland Rosenberg Rothstein LLP
155 Wellington St. W., Suite 3500
Toronto, ON M5V 3H1
Attention: Ken Rosenberg
Facsimile: 416-646-4301
Email: ken.rosenberg@paliareroland.com

(g)

Notice to Ad Hoc Bondholder Group
Milbank, Tweed, Hadley & McCloy LLP
28 Liberty Street
New York, New York 10005
United States
Attention: Albert Pisa
Facsimile: 212-822-5319
Email: apisa@milbank.com
Bennett Jones
3400 One First Canadian Place
P.O. Box 130
Toronto, Ontario M5X 1A4
Canada
Attention: Kevin Zych
Facsimile: 416-863-1716
Email: zychk@bennettjones.com
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(h)

Notice to UKPI
Hogan Lovells International LLP
Atlantic House
Holborn Viaduct
London EC1A 2FG
United Kingdom
Attention: Angela Dimsdale Gill
Facsimile: +44 20-7296-2001
Email: amdg@hoganlovells.com
Willkie Farr & Gallagher LLP
787 Seventh Avenue
New York, New York 10019
United States
Attention: Marc Abrams
Facsimile: 212-728-9200
Email: mabrams@willkie.com
Thornton Grout Finnigan LLP
Suite 3200, 100 Wellington Street West
P.O. Box 329, Toronto-Dominion Centre
Toronto, ON M5K 1K7, Canada
Attention: D.J. Miller
Facsimile: 416-304-1313
Email: djmiller@tgf.ca
Blake, Cassels & Graydon LLP
199 Bay Street, Suite 4000
Toronto, Ontario M5L 1A9
Canada
Attention: Michael Barrack
Facsimile: 416-863-2653
Email: michael.barrack@blakes.com

(i)

Notice to NNCC Bondholder Signatories
Quinn Emanuel Urquardt & Sullivan, LLP
51 Madison Avenue
New York, New York 10010
United States
Attention: James Tecce
Facsimile: 212-849-7100
Email: jamestecce@quinnemanuel.com
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ANNEX K
Canadian Distribution Escrow Agreement
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CANADIAN DISTRIBUTION ESCROW AGREEMENT
among
NORTEL NETWORKS CORPORATION
NORTEL NETWORKS LIMITED
NORTEL NETWORKS INC.
NORTEL NETWORKS UK LIMITED
and
THE OTHER DEPOSITORS
and
THE ESTATE FIDUCIARIES
and
Royal Trust Corporation of Canada, as Canadian Distribution Agent
dated as of September , 2016
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This CANADIAN DISTRIBUTION ESCROW AGREEMENT (the “Agreement”), dated as
of September , 2016, by and among
(i)

Nortel Networks Corporation (“NNC”), a corporation organized under the laws of
Canada;

(ii)

Nortel Networks Limited (“NNL”), a corporation organized under the laws of Canada;

(iii)

Nortel Networks Inc. (“NNI”), a corporation organized under the laws of Delaware;

(iv)

Nortel Networks UK Limited (in administration) (“NNUK”), a corporation organized
under the laws of the United Kingdom acting by Alan Robert Bloom, Stephen John
Harris, Alan Michael Hudson and Christopher John Wilkinson Hill of Ernst & Young
LLP (the “Joint Administrators”);

(v)

the affiliates of NNC, NNL, NNI and NNUK specified on Schedule “A” hereto
(collectively, the “Other Depositors” and with NNC, NNL, NNI and NNUK, the
“Depositors”);

(vi)

the Estate Fiduciaries (as defined below) with the exclusion from liability set forth in
Section 26; and

(vii)

Royal Trust Corporation of Canada, a trust company organized and existing under the
laws of Canada (in its capacity as distribution escrow agent hereunder, the “Canadian
Distribution Agent”).

WHEREAS, on January 14, 2009 (the “Petition Date”), NNC, NNL and certain of their
affiliates (collectively, the “Canadian Debtors”) filed with the Ontario Superior Court of Justice
(the “Canadian Court”) an application for protection under the Companies’ Creditors
Arrangement Act (Canada) (the “CCAA”) and were granted certain creditor protection pursuant
to an order issued by the Canadian Court on the same date, which has been extended from time
to time by further order of the Canadian Court (such proceedings, together with any other formal
insolvency proceedings commenced in Canada in respect of NNL, the “Canadian Cases”);
WHEREAS, NNI and certain of its affiliates (collectively, the “U.S. Debtors”) are debtors-inpossession under Title 11 of the United States Code (the “U.S. Bankruptcy Code”), which
commenced cases under Chapter 11 of the U.S. Bankruptcy Code on the Petition Date by filing
voluntary petitions for relief in the U.S. Bankruptcy Court for the District of Delaware (the “U.S.
Court”) (the “U.S. Cases” and together with the Canadian Cases, the “Bankruptcy Cases”);
WHEREAS, the Canadian Court has appointed Ernst & Young Inc. as Monitor in the Canadian
Cases (the “Monitor”), and the Office of the United States Trustee for the District of Delaware
has appointed an Official Committee of Unsecured Creditors as representative for the unsecured
creditors of the U.S. Debtors (the “Committee” and, together with the Monitor, the “Estate
Fiduciaries”), and in addition, an ad hoc group of bondholders holding claims against certain of
the U.S. Debtors and certain of the Canadian Debtors has also been organized (the “Bondholder
Group”);
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-2WHEREAS, on the Petition Date, the High Court of Justice in London, England (the “English
Court”) ordered that NNUK and certain of its affiliates (collectively, the “EMEA Debtors”) be
placed into administration under the English Insolvency Act 1986, as amended (the “Insolvency
Act”) and European Union’s Council Regulation (EC) No. 1346/2000 on Insolvency
Proceedings (the “EC Regulation”) and appointed the Joint Administrators to manage the
affairs, business and property of NNUK and certain of its affiliates;
WHEREAS, while the administration proceedings in respect of Nortel Networks S.A.
(“NNSA”), being main proceedings pursuant to Article 3(1) of the EC Regulation and under the
Insolvency Act are continuing, subsequent to the Petition Date, NNSA commenced secondary
insolvency proceedings within the meaning of Article 27 of the EC Regulation pursuant to which
the Commercial Court of Versailles (the “French Court”) appointed Maître Cosme Rogeau, 26,
avenue Hoche, 78000 Versailles as the “Mandataire Liquidateur” of NNSA (the “French
Liquidator”);
WHEREAS, Stephen Taylor of Isonomy Limited has been appointed as conflicts administrator
of NNSA (the “Conflicts Administrator”);
WHEREAS the Depositors and certain other parties (together, the “IFSA Parties”) have entered
into that certain agreement to address interim funding and the settlement of certain intercompany
matters dated June 9, 2009 (the “IFSA”), pursuant to clause 12.c and clause 12.g of which, the
IFSA Parties agreed to negotiate in good faith a protocol for resolving disputes concerning the
allocation of sale proceeds from sale transactions;
WHEREAS the Depositors and certain of their affiliates sold certain of their assets pursuant to
various sale transactions approved by the Canadian Court and the U.S. Court over the period
2009 through 2011, the sale proceeds of which (the “Sale Proceeds”) were placed into escrow
with JPMorgan Chase Bank, N.A., as distribution escrow agent (the “U.S. Distribution Agent”);
WHEREAS by order of the Canadian Court dated April 3, 2013 and order of the U.S. Court
dated May 17, 2013, the Canadian Court and U.S. Court approved an allocation protocol (the
“Allocation Protocol”) to resolve the allocation of the Sale Proceeds amongst the Depositors
and certain of their affiliates;
WHEREAS the Depositors, certain of their affiliates, certain of their respective creditors and the
Estate Fiduciaries participated in a joint trial pursuant to the Allocation Protocol before the
Canadian Court and U.S. Court pursuant to which decisions concerning the allocation of the Sale
Proceeds were issued and various appeals have been taken and sought from such decisions
(collectively, the “Allocation Dispute”);
WHEREAS the Depositors, certain of their affiliates, certain of their respective creditors and the
Estate Fiduciaries have entered into a Settlement and Plans Support Agreement dated
September , 2016 (the “Settlement and Support Agreement”), pursuant to which, subject to
the effectiveness of the Settlement and Support Agreement, they have agreed to resolve the
Allocation Dispute and certain other matters on the terms contemplated by the Settlement and
Support Agreement;
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-3WHEREAS the Settlement and Support Agreement contemplates the conversion of an amount
of the Sale Proceeds not exceeding US$1.2 billion (the “CAD Sale Proceeds”) from U.S. dollars
to Canadian dollars and the Depositors and Estate Fiduciaries are desirous of entering into this
Agreement so that the Canadian Distribution Agent can receive, hold, convert such funds from
U.S. dollars to Canadian dollars and release such funds in furtherance of the Settlement and
Support Agreement and in accordance with the terms and conditions of the Settlement and
Support Agreement and this Agreement;
WHEREAS, the U.S. Debtors shall seek authorization from the U.S. Court to enter into this
Agreement, to cause the transfer of the CAD Sale Proceeds to the Canadian Distribution Agent
and to convert certain of the Sale Proceeds as contemplated hereby (the “U.S. Court
Approval”);
WHEREAS the Canadian Debtors and the Monitor shall seek authorization from the Canadian
Court to enter into this Agreement, to cause the transfer of the CAD Sale Proceeds to the
Canadian Distribution Agent and to convert certain of the Sale Proceeds as contemplated hereby
(the “Canadian Court Approval” and with the U.S. Court Approval, the “Court Approvals”);
and
WHEREAS, the Depositors and the Estate Fiduciaries wish to appoint the Canadian Distribution
Agent as escrow and distribution agent and the Canadian Distribution Agent is willing to accept
such appointment and to act as escrow and distribution agent, in each case upon the terms and
conditions of the Agreement.
NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of which
is hereby irrevocably acknowledged, the Depositors, the Estate Fiduciaries and the Canadian
Distribution Agent agree as follows:
1.

Appointment of Canadian Distribution Agent.

The Depositors and the Estate Fiduciaries hereby jointly nominate, constitute and appoint the
Canadian Distribution Agent as escrow and distribution agent to hold the Escrow Property (as
defined below) in the Distribution Account (as defined below) upon the terms and conditions set
forth herein. The Canadian Distribution Agent hereby accepts such appointment and agrees that
deposits to, and disbursements from, the Distribution Account, or applicable portions thereof,
shall only be made in accordance with the terms and conditions of this Agreement. The Canadian
Distribution Agent hereby represents to each of the Depositors that it has the corporate power
and legal authority to execute this Agreement and to perform its obligations hereunder. The
Depositors and the Canadian Distribution Agent agree that any action specified in this
Agreement as to be taken by all of the Depositors, acting jointly, when taken by all of the
Depositors, shall be binding upon each of the Depositors and the Canadian Distribution Agent
shall be entitled to act and rely upon any action taken by all of the Depositors, acting jointly, and
to the extent required hereunder, the Estate Fiduciaries, as provided in this Agreement.
2.

Deposit of Escrow Property and Conversion of CAD Sale Proceeds.
(a)

Forthwith upon the granting of the Court Approvals, the Depositors, certain of
their affiliates and the Estate Fiduciaries shall instruct the U.S. Distribution Agent

190
-4to transfer the CAD Sale Proceeds to the Canadian Distribution Agent by wire
transfer of immediately available funds (such funds as received by the Canadian
Distribution Agent, the “Escrow Funds”) to an account established with the
Canadian Distribution Agent (the “Distribution Account”). The Canadian
Distribution Agent shall forthwith notify the Depositors and the Estate Fiduciaries
in writing of the account number for the Distribution Account upon the
Distribution Account being established. The Escrow Funds and all interest and
other income therefrom received by the Canadian Distribution Agent, together
with any investments of the Escrow Property, less any funds distributed or paid in
accordance with this Agreement are collectively referred to herein as “Escrow
Property”. The Canadian Distribution Agent shall provide written confirmation
to the Depositors, the Estate Fiduciaries, the Bondholder Group and the U.S.
Distribution Agent upon its receipt of the Escrow Funds. Prior to the deposits
made in accordance with this Section 2, there shall be no other funds in the
Distribution Account. The Escrow Property shall at all times, until disbursement
as provided herein, remain segregated and separately identified by the Canadian
Distribution Agent and shall not be commingled with the other assets held by the
Canadian Distribution Agent.
(b)

3.

The Monitor shall be entitled to instruct the Canadian Distribution Agent (or its
affiliated financial institutions as specified on Schedule E) on not less than one (1)
Business Days’ notice to the Canadian Distribution Agent, and the Canadian
Distribution Agent shall be entitled to solely rely on such instruction, to convert
the CAD Sale Proceeds from U.S. dollars to Canadian dollars on the date(s) and
in the manner specified from time to time by the Monitor, provided that such
specifications allow the Canadian Distribution Agent to convert the CAD Sale
Proceeds from U.S. dollars to Canadian dollars in an orderly manner. NNL shall
provide notice to the other Depositors within three Business Days of any
conversion of the amount of U.S. dollars converted, the date of such conversion
and the rate(s) at which such conversion occurred.

Investment of Escrow Property.
(a)

The Canadian Distribution Agent shall hold, invest and reinvest the Escrow
Property strictly in accordance with joint, written instructions executed by all of
the Depositors and the Estate Fiduciaries and delivered to the Canadian
Distribution Agent; provided, however, that any investment of the Escrow
Property shall be limited to Government of Canada treasury bills (“Canadian TBills”). Until otherwise jointly directed by all of the Depositors and the Estate
Fiduciaries, the Canadian Distribution Agent shall invest the Escrow Property
(once converted into Canadian dollars) in Canadian T-Bills having maturities of
up to two months, on a rolling basis. In the event that Canadian T-Bills having
maturities of up to two months are not available, the Canadian Distribution Agent
shall invest the Escrow Property in Canadian T-Bills with the next available
maturity date(s) available in the relevant market. For greater certainty, depending
on market availability, the Escrow Property may be invested in one or more
Canadian T-Bills having various maturity dates. The parties hereto further
understand and agree that, notwithstanding the Canadian Distribution Agent’s
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-5obligations hereunder to invest and reinvest the Escrow Property, depending on
market availability, the Canadian Distribution Agent may not be able to invest all
of the Escrow Property in Canadian T-Bills, and that any cash balances
constituting that portion of the Escrow Property unable to be invested in Canadian
T-Bills, that is required to be held in cash in contemplation of the conversions
contemplated hereby, that is required for a distribution to be made hereunder, or
that is earned as a result of the investment or holding of the Escrow Property (the
“Cash Balances”) may be deposited as provided for in Section 3(b). The
Canadian Distribution Agent makes no representation as to the yield available
upon the Escrow Property and shall bear no liability for any failure to achieve any
yield from the Escrow Property. The Canadian Distribution Agent shall use
reasonable efforts to obtain the requested maturity dates for any such investments,
however, the Canadian Distribution Agent shall have no responsibility whatsoever
with respect to the availability of maturity dates and will not be liable in any
respect for: (i) any investment-related loss resulting from the sale of an
investment prior to its maturity date or for the unavailability of all or any portion
of the Escrow Funds resulting from an investment maturity date, or (ii) any
investment of the Escrow Property in a particular investment made in accordance
with the terms of this Agreement.
(b)

The Canadian Distribution Agent may deposit any Cash Balances in an interest
bearing cash account with the Canadian Distribution Agent, Royal Bank of
Canada or any financial institution affiliated or related to the Royal Bank of
Canada as listed on Schedule E hereto (collectively, “Authorized Depositaries”)
notwithstanding that the Canadian Distribution Agent and/or any of the other
Authorized Depositaries may benefit therefrom, and the Canadian Distribution
Agent or other Authorized Depositaries shall not be required to account for, or to
give up, any such benefit. In particular, it shall not be improper for the Canadian
Distribution Agent to deposit moneys with, or give custody of the Escrow
Property to any other Authorized Depositaries, notwithstanding any benefit
realized as a result, including retaining a profit in excess of interest paid (if any)
on, or fees payable to any affiliated or related companies in respect of, such
deposit or custody arrangement.

(c)

The Canadian Distribution Agent shall be authorized to sell any investment of the
Escrow Property from time to time, including prior to any maturity date, in order
to make a payment or release Escrow Property pursuant to this Agreement or a
written direction executed by all of the Depositors and the Estate Fiduciaries.

(d)

Any written notice to remit payment received by the Canadian Distribution Agent
after 11:00 a.m. Toronto time shall be treated as if received on the following
Business Day. For purposes of this Agreement, “Business Day” shall mean any
day, other than a Saturday or Sunday, on which Schedule I Canadian chartered
banks are open for business in Toronto, Ontario, Canada.
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Ownership of Escrow Property; Taxes.
(a)

The Escrow Property at all times is and shall be the exclusive property of the
Depositors. All T-5 slips and other tax information related to the Distribution
Account will be reported by the Canadian Distribution Agent (i) based upon the
disbursement of the Escrow Property to Depositors pursuant to Section 5 if such
Escrow Property was disbursed during such calendar year, or (ii) with respect to
any Escrow Property not disbursed during such calendar year, in the name of
NNL (it being understood that the designation of NNL on such T-5 slip or other
tax information shall not be presented by any Depositor or Estate Fiduciary as
being indicative of the final allocation of the Escrow Property). The Canadian
Distribution Agent acknowledges and agrees that the foregoing Section 4(a)(ii) is
not indicative of the final allocation of the Escrow Property. Each Depositor
acknowledges and agrees that any taxes payable from the income earned by such
Depositor on the investment of any sums held in the Escrow Property shall be
paid by such Depositor.

(b)

Notwithstanding the provisions of Section 4(a), to the extent that the Canadian
Distribution Agent becomes liable for the payment of any taxes in respect of
income derived from the investment of the Escrow Property, the Canadian
Distribution Agent shall satisfy such liability to the extent possible from the
Escrow Property. The Depositors shall jointly and severally indemnify, defend
and save harmless the Canadian Distribution Agent from and against any and all
tax, late payment, interest, penalty or other costs and expenses (including, without
limitation, the reasonable fees and expenses of outside counsel) that may be
assessed against or incurred by the Canadian Distribution Agent on or with
respect to the Escrow Property and the investment thereof, except to the extent
such tax, late payment, interest, penalty or other expense are finally adjudicated
(and not subject to appeal) by a court of competent jurisdiction to have been a
direct result of the gross negligence or willful misconduct of the Canadian
Distribution Agent. The indemnification provided for by this Section 4(b) shall be
initially satisfied out of the Escrow Property to the extent available. The
indemnification provided by this Section 4(b) is in addition to the limitations of
liability and indemnification provisions set out in Sections 9 and 10 and shall
survive the resignation or removal of the Canadian Distribution Agent and the
termination or expiration of this Agreement. As among themselves, the
Depositors agree that the costs of any such indemnification shall be borne on a
pro rata basis by the Depositors in accordance with the percentage of the Escrow
Property allocable to each of the Depositors pursuant to the Allocation Protocol or
a letter of direction as described in Section 5(a) and, notwithstanding anything to
the contrary in the Settlement and Support Agreement, any Depositor paying in
excess of its pro rata share of the cost of such indemnification shall have rights of
contribution vis-à-vis any Depositor that has paid less than its pro rata share of
such costs either directly to the Canadian Distribution Agent or by payment to
another Depositor pursuant to this sentence; provided, that if the costs of any such
indemnification arise from a breach of this Agreement or other fault of a
Depositor, the Depositor(s) so in breach or at fault shall bear the cost of such
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-7indemnification and any Depositor paying in excess of its share of the cost of such
indemnification, after taking into account the breach or fault of the other
Depositors, shall, notwithstanding anything to the contrary in the Settlement and
Support Agreement, have rights of contribution vis-à-vis any Depositor that has
paid less than its share of such costs either directly to the Canadian Distribution
Agent or by payment to another Depositor.
(c)

5.

In connection with making a distribution hereunder, the Canadian Distribution
Agent shall be entitled to withhold any taxes required to be withheld by
applicable law in connection with such distribution, including but not limited to
applicable withholding taxes, and shall remit such taxes to the appropriate tax
authority; provided, however, that the Canadian Distribution Agent shall not
withhold any taxes if it receives documentation from the Depositors
demonstrating to the Canadian Distribution Agent, acting reasonably, that no such
withholding is required.

Distribution of Escrow Property.

The Depositors, the Estate Fiduciaries and the Canadian Distribution Agent hereby agree that,
until the termination of the escrow established pursuant to this Agreement, the Canadian
Distribution Agent shall hold the Escrow Property and not disburse any amounts from the
Distribution Account except in accordance with the following terms and conditions:
(a)

The Canadian Distribution Agent shall disburse to any person amounts from the
Escrow Property if and as so instructed pursuant to (i) a letter of direction
substantially in the form attached as Exhibit B hereto jointly executed by the
Depositors and the Estate Fiduciaries, a copy of which shall be provided by the
Depositors to the Bondholder Group, or (ii) any Depositor’s delivery to the
Canadian Distribution Agent, with copies to the other Depositors, the Estate
Fiduciaries and the Bondholder Group, of a duly authenticated copy of the
binding decision made by the relevant dispute resolver(s) under the Allocation
Protocol (a “Decision”) which is not stayed or subject to appeal, accompanied by
a certificate from such Depositor certifying as to the finality of the Decision.

(b)

Any joint instruction given by the Depositors and Estate Fiduciaries pursuant to
Section 5(a) shall be executed by the respective Authorized Representatives (as
defined below) of such Depositors and Estate Fiduciaries. In relation to NNSA,
any instructions shall be executed jointly by the French Liquidator and the
Conflicts Administrator with the agreement of the Joint Administrators. The
Canadian Distribution Agent is authorized but not required to seek confirmation
of such instructions by telephone call-back to the person or persons designated on
Schedule D hereto (each an “Authorized Representative” of the applicable
Depositor or Estate Fiduciary), and the Canadian Distribution Agent may rely
upon the confirmations of anyone purporting to be the person or persons so
designated. The Authorized Representative(s) and telephone numbers for callbacks may be changed only in writing from the applicable Depositor or Estate
Fiduciary actually received and acknowledged by the Canadian Distribution
Agent (with a copy of such writing to be delivered to the other Depositors, the
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-8Estate Fiduciaries and the Bondholder Group) it being understood that each
Depositor and Estate Fiduciary shall have the right to replace its Authorized
Representative from time to time by providing written notice to the Canadian
Distribution Agent, the other Depositors, the Estate Fiduciaries and the
Bondholder Group or by providing a copy of a final and non-appealable court
order of a court of competent jurisdiction (as provided in Section 21 below) to the
Canadian Distribution Agent designating a successor Authorized Representative.
The Depositors and Estate Fiduciaries acknowledge that such security procedure
is commercially reasonable. Concurrent with the execution of this Agreement, the
Depositors and the Estate Fiduciaries shall deliver to the Canadian Distribution
Agent sample signatures of the Authorized Representatives as set forth on
Schedule D.

6.

(c)

The Canadian Distribution Agent shall have no responsibility or obligation for
investigating or determining the validity or sufficiency of any matter asserted in a
letter of instruction or of any pending claim for entitlement to release of funds
from the Distribution Account. The Canadian Distribution Agent shall have the
right to withhold an amount equal to the amount due and owing to the Canadian
Distribution Agent under the terms of this Agreement, plus any reasonable costs
and expenses incurred by Canadian Distribution Agent in accordance with the
terms of this Agreement in connection with the termination of the Distribution
Account.

(d)

No Depositor shall submit to the Canadian Distribution Agent a certificate that
falsely certifies to the finality of a Decision.

Termination of Distribution Account.

The Agreement shall terminate upon the distribution of all Escrow Property from the
Distribution Account established hereunder in accordance with Section 5(a) hereof, subject to the
survival of provisions which expressly survive the termination of this Agreement. Without
limiting the foregoing, Sections 4(b), 9, 10 and 12 shall survive the termination of this
Agreement.
7.

Method of Payment.

Any payments to be made hereunder shall be made by wire transfer in immediately available
funds to the account of such Depositor designated on Schedule B annexed hereto (collectively,
the “Standing Settlement Instructions”). Any Depositor shall have the right, from time to time,
to provide written notice to the Canadian Distribution Agent and the other Depositors updating
its Standing Settlement Instructions, and the Canadian Distribution Agent shall thereafter use
such revised Standing Settlement Instructions for purposes of any subsequent distributions to
such Depositor pursuant to Section 5(a) until such Standing Settlement Instructions have been
further updated pursuant to this Section 7. The Depositors acknowledge that the Canadian
Distribution Agent may rely upon all identifying information set forth in the Standing Settlement
Instructions. The Depositors acknowledge that such Standing Settlement Instructions are a
security procedure and are commercially reasonable.
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Monthly Reports.

The Canadian Distribution Agent shall, following the end of each calendar month, provide
monthly account statements to the Depositors with respect to the Distribution Account, with
copies to the Estate Fiduciaries and the Bondholder Group.
9.

Liability of Canadian Distribution Agent.
(a)

Notwithstanding any other provision of this Agreement, the Canadian Distribution
Agent shall:
(i)

have only those duties as are specifically provided herein, which shall be
deemed purely procedural and administerial in nature, and shall under no
circumstance be deemed a fiduciary of any of the Depositors, the Estate
Fiduciaries, the Bondholder Group, the U.S. Distribution Agent or of any
of their respective officers, directors, employees, agents, representatives,
members, attorneys, successors or assigns. The Canadian Distribution
Agent shall neither be responsible for nor chargeable with knowledge of
the terms and conditions of any other agreement, instrument or document
between or involving the other parties hereto, including the Settlement and
Support Agreement, the IFSA or the Allocation Protocol, nor shall the
Canadian Distribution Agent be required to determine if any person or
entity has complied with any such agreements, nor shall any additional
obligations of the Canadian Distribution Agent be inferred from the terms
of such agreements, even though reference thereto may be made in this
Agreement. This Agreement sets forth all matters pertinent to the escrow
contemplated hereunder and no additional duties or obligations of the
Canadian Distribution Agent shall be inferred from the terms of this
Agreement or any other agreement, instrument or document. The
permissive rights of the Canadian Distribution Agent to do things
enumerated in this Agreement shall not be construed as duties or
obligations;

(ii)

be entitled to rely exclusively upon, and shall have no responsibility to
investigate, inquire into or determine the genuineness, authenticity or
sufficiency of, any document, notice, direction, request, demand,
instrument or other instruction (or, in each case, any signature thereon)
submitted to it or otherwise given in connection with this Agreement;

(iii)

be entitled to assume that any person who is an Authorized Representative
of a Depositor or Estate Fiduciary has the full power and authority to act
on behalf of and to bind, for all intents and purposes, such party, as
applicable;

(iv)

be entitled to rely upon and have no liability in acting on the opinion,
advice of or information obtained from its counsel (including in-house
counsel) or other advisors in relation to any matter arising in connection
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not act with gross negligence or wilful misconduct;

(b)

(v)

have the right, but not the obligation, to consult with any counsel
(including in-house counsel) or other advisors of its choice in relation to
any matter arising in connection with this Agreement;

(vi)

have the right to perform any of its duties hereunder through agents,
attorneys, custodians or nominees; and

(vii)

not be responsible for any failure to act or other omission as a result of
causes beyond the reasonable control of the Canadian Distribution Agent.

None of the Canadian Distribution Agent, nor any of the officers, directors,
employees, agents, representatives, attorneys, successors or assigns of the
Canadian Distribution Agent, shall be liable, directly or indirectly, to any person
or entity, including any of the other parties, for any costs, expenses, damages,
claims, actions, demands or liabilities arising out of or relating to any of the
services provided hereunder, except to the extent such costs, expenses, damages,
claims, actions, demands or liabilities have been finally adjudicated to have
resulted from the Canadian Distribution Agent’s or its officers, directors,
employees, agents, representatives or attorneys gross negligence or willful
misconduct. Without limiting the generality of the foregoing, none of the
Canadian Distribution Agent, nor any of the officers, directors, employees,
agents, representatives, attorneys, successors or assigns of the Canadian
Distribution Agent, shall:
(i)

have any duty or responsibility, and shall not incur any liability, with
respect to the adequacy of the Escrow Property to meet and discharge any
payments, obligations, liabilities or other commitments of any person or
entity;

(ii)

have any duty to solicit any payments which may be due to it in
connection with the Distribution Account, including without limitation,
the Escrow Funds or any amounts due on any investments of the Escrow
Property; provided, that the Canadian Distribution Agent shall advise the
Depositors and the Estate Fiduciaries in writing forthwith upon it
becoming aware of any amounts due to it in connection with the
Distribution Account having not been paid;

(iii)

have no duty or obligation to make any calculations of any kind in
connection with any distribution or allocation of the Escrow Property;

(iv)

be responsible for any loss to, or diminution of, the Escrow Property
resulting from the acquisition, retention, investment or sale of any
investments made in accordance with this Agreement or pursuant to any
investment direction delivered pursuant to this Agreement; or
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(c)

10.

be liable for any special, indirect or consequential damages or losses of
any kind whatsoever (including but not limited to lost profits), even if the
Canadian Distribution Agent has been advised of the likelihood of such
losses or damages and regardless of the form of action.

Notwithstanding any other provision of this Agreement, in the event that the
Canadian Distribution Agent is uncertain as to how to proceed in any situation not
explicitly addressed by the terms of this Agreement, whether because of any
conflicting notice, direction, instruction, claim, allegation or demand of a
Depositor or Estate Fiduciary or for any other reason whatsoever, the Canadian
Distribution Agent shall be entitled, at its option and in its sole discretion, to
refuse to comply with any such notice, direction, instruction, claim, allegation or
demand with respect thereto as long as such uncertainty is continuing, and in so
refusing, the Canadian Distribution Agent may elect, at its option and in its sole
discretion, to make no release or delivery of any Escrow Property and its sole
obligation shall be to keep safely all property held in escrow until it shall be given
a joint instruction in writing by the Depositors and Estate Fiduciaries pursuant to
Section 5(a) which eliminates such ambiguity or uncertainty to the satisfaction of
the Canadian Distribution Agent or by a final and non-appealable order or
judgment of a court of competent jurisdiction (as set forth in Section 21, below).

Indemnification of Canadian Distribution Agent.
(a)

The Depositors shall jointly and severally indemnify, defend and save harmless
the Canadian Distribution Agent and its affiliates and their respective officers,
directors, employees, agents, representatives, attorneys, successors and assigns
(collectively, “Indemnitees”) from and against any and all losses, costs, expenses
(including without limitation, the reasonable fees and expenses of outside
counsel), damages, claims, actions, demands and liabilities incurred by or asserted
against any of them directly or indirectly arising out of or relating to this
Agreement, including, without limitation, in connection with tax reporting or
withholding and the enforcement by the Canadian Distribution Agent of any of its
rights or remedies under or in connection with this Agreement, except to the
extent such costs, expenses, losses, damages, claims, actions, demands or
liabilities are finally adjudicated by a court of competent jurisdiction (as set forth
in Section 21 below) to have been a direct result of an Indemnitee’s gross
negligence or wilful misconduct. For greater certainty, the commencement of
formal legal proceedings shall not be a precondition for indemnification
hereunder. Further, none of the provisions of this Agreement shall require the
Canadian Distribution Agent to expend or risk its own funds, appear in, prosecute
or defend proceedings, or otherwise incur financial liability in the performance of
any of its duties or in the exercise of any of its rights or powers hereunder, unless
the Canadian Distribution Agent is first indemnified to its reasonable satisfaction.

(b)

Any indemnity payments to the Canadian Distribution Agent arising from the
indemnification provided by Section 4(b) or this Section 10 shall be initially
satisfied from the Escrow Property to the extent available. As among themselves,
the Depositors agree that the costs of any such indemnification shall be borne on a
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Property allocable to each of the Depositors pursuant to the Allocation Protocol or
a letter of direction as described in Section 5(a)(i), and any Depositor paying in
excess of its pro rata share of the cost of such indemnification shall,
notwithstanding anything to the contrary in the Settlement and Support
Agreement, have rights of contribution vis-à-vis any Depositor that has paid less
than its pro rata share of such costs either directly to the Canadian Distribution
Agent or by payment to another Depositor pursuant to this sentence; provided,
that if the costs of any such indemnification arise from a breach of this Agreement
or other fault of a Depositor, the Depositor(s) so in breach or at fault shall bear the
cost of such indemnification and any Depositor paying in excess of its share of the
cost of such indemnification, after taking into account the breach or fault of the
other Depositors, shall, notwithstanding anything to the contrary in the Settlement
and Support Agreement, have rights of contribution vis-à-vis any Depositor that
has paid less than its share of such costs either directly to the Canadian
Distribution Agent or by payment to another Depositor. The indemnification
provided by this Section 10 is in addition to the indemnification provided in
Section 4(b) and shall survive the resignation or removal of the Canadian
Distribution Agent and the termination of this Agreement.
11.

Resignation or Removal of Canadian Distribution Agent.

The Canadian Distribution Agent may, at any time and for any reason or for no reason, in its sole
discretion, resign as escrow holder under this Agreement by giving the Depositors and the Estate
Fiduciaries at least thirty (30) Business Days’ notice in writing of its intention to resign, or such
shorter notice as the Depositors and the Estate Fiduciaries may accept in writing as sufficient.
The Depositors and the Estate Fiduciaries may, at any time and for any reason or for no reason,
in their sole discretion, remove the Canadian Distribution Agent as escrow holder under this
Agreement by giving the Canadian Distribution Agent at least thirty (30) Business Days’ notice
in writing of their intention to remove, or such shorter notice as the Canadian Distribution Agent
may accept in writing as sufficient. Each of the Depositors and the Estate Fiduciaries agree that
they shall forthwith, upon receipt of such notice from the Canadian Distribution Agent or upon
the giving of such notice to the Canadian Distribution Agent, as applicable, work diligently to
find and appoint a new escrow holder to act in the place and stead of the Canadian Distribution
Agent and if they fail to agree on such appointment, any of the Depositors, the Estate Fiduciaries
or the Canadian Distribution Agent may apply to a court of competent jurisdiction (as set forth in
Section 21, below) for the appointment of a new escrow holder and any such resulting
appointment shall be binding upon all of the parties hereto. Upon any such appointment, the new
escrow holder shall be vested with the same powers, rights, duties and obligations as if it had
been originally named herein as escrow holder and such new escrow holder shall enter into an
agreement with the Depositors and the Estate Fiduciaries with respect to such replacement
escrow arrangement. If at any time or for any reason the Canadian Distribution Agent is
authorized or directed to release and deliver the Escrow Property to a new escrow holder or to
any other person, the Canadian Distribution Agent shall, prior to effecting such release and
transfer, be paid all of its unpaid fees, non-reimbursed expenses and costs arising pursuant to this
Agreement.
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Canadian Distribution Agent of all of the Escrow Property pursuant to or as contemplated by this
Agreement (whether such release occurs before or after any termination of this Agreement), the
Canadian Distribution Agent and each of the officers, directors, employees, agents,
representatives, attorneys, successors and assigns of the Canadian Distribution Agent shall be
fully and unconditionally relieved, discharged and released from any and all claims, duties,
obligations and liabilities arising under or in connection with this Agreement, and none of them
shall be subject to or liable for any claim whatsoever made against it by or on behalf of any other
person or entity (including any party to this Agreement) with respect to this Agreement.
12.

Compensation of Canadian Distribution Agent.

The Canadian Distribution Agent shall be entitled to compensation for its services as stated in
the Fees of Escrow Agent, attached hereto as Exhibit A, which compensation shall be paid by
NNL. The Canadian Distribution Agent will invoice NNL monthly in arrears for such
compensation and NNL shall pay such invoices upon receipt. The fees agreed upon for the
services rendered hereunder as outlined on Exhibit A are intended as full compensation for the
Canadian Distribution Agent’s services as contemplated by this Agreement; provided, however,
that in the event that the conditions for the disbursement of the Escrow Property under this
Agreement are not fulfilled, or the Canadian Distribution Agent renders any service not
contemplated in this Agreement, or there is any assignment of interest in the subject matter of
this Agreement, or any material modification hereof, or if any material controversy arises
hereunder, or the Canadian Distribution Agent is made a party to any litigation pertaining to this
Agreement or the subject matter hereof, the Canadian Distribution Agent shall be compensated
for such extraordinary services (at a rate of $300 per hour) and reimbursed for all costs and
expenses, including reasonable attorneys’ fees and expenses, occasioned by any such delay,
controversy, litigation or event (collectively, the “Extraordinary Fees and Expenses”), it being
understood that any Extraordinary Fees and Expenses shall be satisfied and borne by the
Depositors in the same manner as the indemnity payments contemplated by Section 10(b). If any
amount due to the Canadian Distribution Agent hereunder is not paid within thirty (30) days after
the date due, the Canadian Distribution Agent in its sole discretion may charge interest on such
amount in an amount equal to the lesser of 10% per annum or the highest rate permitted by
applicable law. The Depositors acknowledge and agree that the fees to which the Canadian
Distribution Agent is entitled to under this Agreement do not include applicable taxes, whether
federal or provincial, including but not limited to goods and services tax and harmonized sales
tax, which taxes shall be an additional charge payable by NNL or the Depositors, as applicable.
13.

Notices and Discharge/Dissolution.

All communications hereunder shall be in writing and shall be deemed to be duly given and
received: (i) upon delivery, if delivered personally, or upon confirmed transmittal, if by
facsimile; (ii) on the next Business Day if sent by overnight courier; or (iii) four (4) Business
Days after mailing if mailed by prepaid registered mail, return receipt requested, to the
appropriate notice address set forth in Schedule C or at such other address as any party hereto
may have furnished to the other parties hereto in writing in accordance with this Section 13.
If, at any time prior to the termination of this Agreement, any of the Estate Fiduciaries is
discharged, removed or dissolved, whether pursuant to an approved plan of reorganization or
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Fiduciary may present to the Canadian Distribution Agent evidence of such discharge, removal
or dissolution in the form of a court order or other officially certified document which upon
receipt by the Canadian Distribution Agent shall constitute an effective amendment to this
Agreement, and such Estate Fiduciary by operation of this Agreement, as amended, shall cease
to be such for all purposes of this Agreement and the consent of such removed or dissolved
Estate Fiduciary shall no longer be required for any purposes hereunder; provided that, for the
avoidance of doubt, nothing in this Section 13 shall affect the rights of the Estate Fiduciaries
under Section 26 hereof. If such discharge, removal or dissolution provides for a successor to the
duties and responsibilities of such removed or dissolved Estate Fiduciary, or a successor to the
same or substantially similar duties and responsibilities of such removed or dissolved Estate
Fiduciary (including, without limitation, a trustee in bankruptcy) is otherwise appointed, then the
preceding sentence shall be of no effect with respect to such successor entity, the rights and
responsibilities of such Estate Fiduciary hereunder shall, subject to Section 30, pass
automatically to such successor entity and such successor entity shall be deemed to be a party to
this Agreement as if it were a signatory hereto.
If, at any time prior to the termination of this Agreement, any of the Depositors is liquidated or
dissolved, whether pursuant to an approved plan of reorganization or liquidation by order of the
Canadian Court or U.S. Court or otherwise, any Depositor, or Estate Fiduciary (as the case may
be) shall present to the Canadian Distribution Agent evidence of such dissolution or liquidation
in the form of a court order or other officially certified document which upon receipt by the
Canadian Distribution Agent shall constitute an effective amendment to this Agreement, and
such dissolved or liquidated Depositor by operation of this Agreement, as so amended, shall
cease to be such for all purposes of this Agreement, as amended, and the consent of such
dissolved or liquidated Depositor shall no longer be required for any purposes hereunder. If such
dissolution or liquidation provides for a successor to such dissolved or liquidated Depositor, then
such rights and responsibilities shall, subject to Section 30, pass automatically to such successor
entity. Any person appointed as a liquidator of an EMEA Debtor under the Insolvency Act 1986
(U.K.) shall, subject to Section 30, be treated as a successor of such EMEA Debtor.
14.

Counterparts.

This Agreement may be executed in any number of counterparts, each of which shall be deemed
to be an original, but such counterparts shall constitute one and the same agreement. Delivery of
an executed counterpart of a signature page to this Agreement by facsimile or electronic mail
shall be as effective as delivery of a manually executed counterpart of a signature page to this
Agreement. Each of the parties hereto agrees to deliver an original executed signature page to
this Agreement to the Canadian Distribution Agent within five (5) Business Days of the date
hereof. The Canadian Distribution Agent shall be entitled in its sole and absolute discretion to
freeze the Distribution Account until such time as all of the original executed signature pages
have been delivered to it.
15.

Section Headings.

The Section headings of this Agreement are for convenience of reference only and shall not be
deemed to limit or affect any of the provisions hereof.
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17.

Amendments; No Waivers.
(a)

Except for the resignation, removal or replacement of an Estate Fiduciary as set
forth in Section 13 or the liquidation or dissolution of a Depositor as set forth in
Section 13, any provision of this Agreement may be waived or amended if, and
only if, such amendment or waiver is in writing and is signed by the Depositors,
the Estate Fiduciaries and the Canadian Distribution Agent (with a copy thereof to
the Bondholder Group) and, if prior to the entry of a final decree closing the
Bankruptcy Cases, such amendment or waiver is approved by both the U.S. Court
and the Canadian Court; provided, however, that (i) court approval shall not be
required of any applicable court (whether the U.S. Court or the Canadian Court) if
a final decree closing the Bankruptcy Cases pending before such court shall have
been entered by such court and (ii) court approval shall not be required of any
court if final decrees terminating the Bankruptcy Cases shall have been entered by
the U.S. Court and the Canadian Court.

(b)

No failure by any party hereto to insist upon the strict performance of any
covenant, duty, agreement or condition of this Agreement, or to exercise any right
or remedy consequent upon a breach hereof, shall constitute a waiver of any such
breach or any other covenant, duty, agreement or condition hereof.

Entire Agreement; No Third Party Beneficiaries.

This Agreement (including any exhibits, schedules and amendments hereto) and (solely with
respect to the parties that are party or subject thereto) the IFSA, the Allocation Protocol and the
Settlement and Support Agreement (a) constitute the entire agreement and understanding of the
parties hereto and supersede all prior agreements and understandings, both written and oral,
among the parties hereto with respect to the subject matter hereof and (b) are not intended to
confer upon any other person any rights or remedies hereunder; provided, however, that the Joint
Administrators shall be entitled to enforce and take the benefit of Section 20 hereof.
18.

Governing Law.

Subject to Section 20, this Agreement shall be governed by and construed in accordance with the
laws of the Province of Ontario and the federal laws of Canada applicable therein.
19.

Severability.

If any provision of this Agreement is determined by a court of competent jurisdiction (as set
forth in Section 21 below) to be prohibited or unenforceable by reason of any applicable law of a
jurisdiction, then such provision shall, as to such jurisdiction, be ineffective to the extent of such
prohibition or unenforceability without invalidating the remaining provisions thereof, and any
such prohibition or unenforceability in such jurisdiction shall not invalidate or render
unenforceable such provisions in any other jurisdiction.
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Exclusion of Liability for the Joint Administrators, Conflict Administrator and the French
Liquidator.
(a)

Subject to Section 20(c) below, the parties hereto agree that the Joint
Administrators have negotiated this Agreement both in their capacities as
administrators of NNUK and the other EMEA Debtors party hereto and for and
on behalf of NNUK and the other EMEA Debtors party hereto and that none of
the Joint Administrators or their respective firm, partners, employees, advisers,
representatives or agents shall incur any personal liability whatsoever whether on
their own part or in respect of any failure on the part of NNUK or the other
EMEA Debtors party hereto to observe, perform or comply with any of its
obligations under this Agreement or under or in relation to any associated
arrangements or negotiations whether such liability would arise under
Section 99(4) of Schedule B1 to the Insolvency Act or otherwise howsoever.

(b)

Subject to Section 20(c) below, the parties hereto agree that the Conflicts
Administrator and French Liquidator have negotiated this Agreement for and on
behalf of NNSA, and that none of the Conflicts Administrator, the French
Liquidator or their respective firm, partners, employees, advisers, representatives
or agents shall incur any personal liability whatsoever whether on their own part
or in respect of any failure on the part of NNSA to observe, perform or comply
with any of its obligations under this Agreement or under or in relation to any
associated arrangements or negotiations whether such liability would arise under
applicable laws or otherwise howsoever.

(c)

Nothing in this Section 20 or any other provision of this Agreement shall prevent
the Depositors or the Canadian Distribution Agent from bringing any action
against NNUK, NNSA the other EMEA Debtors, the Joint Administrators, the
Conflict Administrator or the French Liquidator for wilful misconduct or fraud.

(d)

Notwithstanding Section 18 or anything in Section 21, (i) any claim, action or
proceeding against the Joint Administrators in their personal capacities (and not
as agents for any EMEA Debtor) under this Agreement shall be governed
exclusively by English law and subject to the exclusive jurisdiction of the English
Court; (ii) any claim, action or proceeding against the Conflicts Administrator in
his personal capacity (and not as agent for NNSA) under this Agreement shall be
governed exclusively by English law and subject to the exclusive jurisdiction of
the English Court, and (iii) any claim, action or proceeding against the French
Liquidator in his personal capacity (and not as agent for NNSA) under this
Agreement shall be governed by the laws of France and subject to the exclusive
jurisdiction of the French Court.

(e)

Notwithstanding Section 21, any claim, action or proceeding against the Canadian
Distribution Agent asserting any personal liability on the part of the Canadian
Distribution Agent shall be subject to the exclusive jurisdiction of the Canadian
Court.

(f)

This Section 20 shall survive the termination of this Agreement.
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JURISDICTION.

SUBJECT TO SECTION 20, FOR ANY CLAIM, ACTION OR PROCEEDING ARISING
UNDER OR OUT OF, IN RESPECT OF, OR IN CONNECTION WITH THIS AGREEMENT,
EACH PARTY HEREBY IRREVOCABLY SUBMITS TO AND ACCEPTS FOR ITSELF
AND ITS PROPERTIES, GENERALLY AND UNCONDITIONALLY TO THE EXCLUSIVE
JURISDICTION OF AND SERVICE OF PROCESS PURSUANT TO THE RULES OF BOTH
(I) THE U.S. COURT AND THE CANADIAN COURT, IF SUCH CLAIM, ACTION OR
PROCEEDING IS BROUGHT PRIOR TO THE ENTRY OF A FINAL DECREE CLOSING
THE BANKRUPTCY CASES INVOLVING THE RELEVANT DEPOSITORS PENDING
BEFORE SUCH COURTS, INCLUDING THAT CERTAIN CROSS-BORDER INSOLVENCY
PROTOCOL APPROVED BY THE U.S. COURT PURSUANT TO SECTION 105(A) OF THE
BANKRUPTCY CODE IN AN ORDER DATED JANUARY 15, 2009, AND BY THE
CANADIAN COURT PURSUANT TO AN ORDER DATED JANUARY 14, 2009, AS
AMENDED OR AS AMENDED AND RESTATED FROM TIME TO TIME, AND (II) THE
CANADIAN COURT, IF BROUGHT AFTER ENTRY OF SUCH FINAL DECREE CLOSING
SUCH BANKRUPTCY CASES INVOLVING THE RELEVANT DEPOSITORS PENDING
BEFORE THE U.S. COURT OR THE CANADIAN COURT, WAIVES ANY DEFENSE OF
FORUM NON CONVENIENS AND AGREES TO BE BOUND BY ANY JUDGMENT
RENDERED THEREBY ARISING UNDER OR OUT OF, IN RESPECT OF, OR IN
CONNECTION WITH THIS AGREEMENT. EXCEPT AS PROVIDED IN THE FOREGOING
NO PARTY HERETO SHALL INITIATE ANY CLAIM, ACTION OR PROCEEDING
ARISING UNDER OR OUT OF, IN RESPECT OF, OR IN CONNECTION WITH THIS
AGREEMENT IN ANY OTHER STATE, PROVINCIAL OR FEDERAL COURT IN THE
UNITED STATES OF AMERICA, CANADA OR ANY COURT IN ANY OTHER
COUNTRY. EACH PARTY FURTHER IRREVOCABLY DESIGNATES AND APPOINTS
THE INDIVIDUAL(S) IDENTIFIED AS ITS AUTHORIZED REPRESENTATIVES TO
RECEIVE NOTICES ON ITS BEHALF, AS ITS AGENT TO RECEIVE ON ITS BEHALF
SERVICE OF ALL PROCESS IN ANY SUCH CLAIM, ACTION OR PROCEEDING
BEFORE ANY BODY, SUCH SERVICE BEING HEREBY ACKNOWLEDGED TO BE
EFFECTIVE AND BINDING SERVICE IN EVERY RESPECT. A COPY OF ANY SUCH
PROCESS SO SERVED SHALL BE MAILED BY REGISTERED MAIL TO EACH PARTY
AT ITS ADDRESS PROVIDED PURSUANT TO SECTION 13; PROVIDED THAT, UNLESS
OTHERWISE PROVIDED BY APPLICABLE LAW, ANY FAILURE TO MAIL SUCH COPY
SHALL NOT AFFECT THE VALIDITY OF THE SERVICE OF SUCH PROCESS. IF ANY
AGENT SO APPOINTED REFUSES TO ACCEPT SERVICE, THE DESIGNATING PARTY
HEREBY AGREES THAT SERVICE OF PROCESS SUFFICIENT FOR PERSONAL
JURISDICTION IN ANY CLAIM, ACTION OR PROCEEDING AGAINST IT IN THE
APPLICABLE JURISDICTION MAY BE MADE BY REGISTERED OR CERTIFIED MAIL,
RETURN RECEIPT REQUESTED, TO ITS ADDRESS PROVIDED PURSUANT TO
SECTION 13. EACH PARTY HEREBY ACKNOWLEDGES THAT SUCH SERVICE SHALL
BE EFFECTIVE AND BINDING IN EVERY RESPECT. NOTHING HEREIN SHALL
AFFECT THE RIGHT TO SERVE PROCESS IN ANY OTHER MANNER PERMITTED BY
LAW OR SHALL LIMIT THE RIGHT OF ANY PARTY TO BRING ANY CLAIM, ACTION
OR PROCEEDING AGAINST AN OTHER PARTY IN ANY OTHER JURISDICTION.
NOTWITHSTANDING ANYTHING IN THIS SECTION 21 TO THE CONTRARY, ANY
CLAIM, ACTION OR PROCEEDING SET FORTH IN SECTION 20 SHALL BE BROUGHT

204
- 18 EXCLUSIVELY IN THE COURTS CONTEMPLATED IN SECTION 20. FINALLY,
REGARDLESS OF THE JURISDICTION OF THE APPLICABLE COURT, THE PARTIES
FURTHER HEREBY WAIVE ANY RIGHT TO A TRIAL BY JURY WITH RESPECT TO
ANY LAWSUIT OR JUDICIAL PROCEEDING ARISING OUT OF OR RELATING TO THIS
AGREEMENT.
22.

Interpretation.

As used in this Agreement (including all exhibits, schedules and amendments hereto), the
masculine, feminine or neuter gender and the singular or plural number shall be deemed to
include the others whenever the context so requires. References to Sections refer to Sections of
this Agreement, unless the context otherwise requires. Words such as “herein,” “hereinafter,”
“hereof,” “hereto,” “hereby” and “hereunder,” and words of like import, unless the context
requires otherwise, refer to this Agreement. “Including”, “includes” and similar words shall
mean including without limiting the generality of the foregoing. The captions contained herein
are for convenience only and shall not control or affect the meaning or construction of any
provision of this Agreement.
23.

Compliance with Court Orders.

In the event that any of the Escrow Property shall be attached, garnished or levied upon by any
court order, or the distribution or disbursement thereof shall be stayed or enjoined by an order of
a court of competent jurisdiction (as set forth in Section 21 above), or any order, judgment or
decree shall be made or entered by any court order affecting the property deposited under this
Agreement, the Canadian Distribution Agent is hereby expressly authorized, in its sole
discretion, to obey and comply with all writs, orders or decrees so entered or issued, which it is
advised by legal counsel of its own choosing is binding upon it, whether with or without
jurisdiction, and in the event that the Canadian Distribution Agent obeys or complies with any
such writ, order or decree it shall not be liable to any of the parties hereto or to any other person,
firm or corporation, by reason of such compliance notwithstanding such writ, order or decree be
subsequently reversed, modified, annulled, set aside or vacated.
24.

Force Majeure.

In the event that any party hereto is unable to perform its obligations under the terms of this
Agreement because of acts of God, strikes, equipment or transmission failure or damage
reasonably beyond its control, or other cause reasonably beyond its control, the Canadian
Distribution Agent shall not be liable for damages to the other parties for any damages resulting
from such failure to perform otherwise from such causes. Performance under this Agreement
shall resume when the Canadian Distribution Agent is able to perform its obligations hereunder.
25.

Merger or Consolidation.

Any corporation or association into which the Canadian Distribution Agent may be converted or
merged, or with which it may be consolidated, or to which it may sell or transfer all or
substantially all of its corporate escrow business and assets as a whole or substantially as a
whole, or any corporation or association resulting from any such conversion, sale, merger,
consolidation or transfer to which the Canadian Distribution Agent is a party, shall be and
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rights, powers, duties, immunities and privileges of the Canadian Distribution Agent, without the
execution or filing of any instrument or paper or the performance of any further act except for
the giving of written notice by the Canadian Distribution Agent to the Depositors and the Estate
Fiduciaries.
26.

Exclusion of Liability for Estate Fiduciaries.

The Depositors and the Canadian Distribution Agent agree that (a) each of the Estate Fiduciaries
has negotiated and is entering into this Agreement as a representative of its applicable creditor
constituency for the purpose of benefiting from the rights being granted hereunder and to allow
the Canadian Distribution Agent to be able to rely on any joint instructions signed by the Estate
Fiduciaries and (b) none of the Estate Fiduciaries, their firms, members or affiliates of such
parties and such parties respective partners, associates, employees, advisers, representatives or
agents shall incur any liability whatsoever under this Agreement. This Section 26 shall survive
termination of this Agreement.
27.

No Agency.

Each of Depositors and Estate Fiduciaries acknowledge and agree that the Canadian Distribution
Agent does not have any interest in the Escrow Property and is acting solely as an escrow holder
at the request and for the convenience of the Depositors, having only possession of the Escrow
Property. The Canadian Distribution Agent shall not be deemed to be the agent or trustee of any
party in respect of the escrow herein referred to and none of the Depositors or the Estate
Fiduciaries shall be deemed to be the agent or trustee of the Canadian Distribution Agent in
respect of the escrow herein referred to.
28.

Regulatory Compliance.
(a)

If the Canadian Distribution Agent is subject to any legislation, including antimoney laundering legislation and privacy legislation, that requires it to collect
information or obtain undertakings, agreements, documents or the like from the
parties to this Agreement, their representatives, employees, officers, directors, or
any agent or agents of such parties, the parties hereto agree that they shall fully
cooperate with the reasonable requests of the Canadian Distribution Agent in this
regard, including delivery of information, agreements, or documents or providing
signatures or executing documents and to take all reasonable steps to cause the
parties’ representatives, employees, officers, directors, or agents as the case may
be to do the same, all to the extent required to ensure that the Canadian
Distribution Agent satisfies applicable legislative requirements, and the parties
hereto agree that if for any reason such requirements are not satisfied, the
Canadian Distribution Agent may, at its option and in its sole discretion, refuse to
act as may otherwise be required under this Agreement until such requirements
are satisfied.

(b)

The parties may exchange personal information (“Confidential Information”),
but only such information as is required in order for the parties to fulfill their
duties under this Agreement.
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29.

(c)

The parties agree to use the Confidential Information solely for performing their
duties under this Agreement. The parties will hold the Confidential Information in
confidence and will not use or disclose the Confidential Information to any third
party; provided, however, that the parties may disclose any such Confidential
Information to their directors, officers, employees, agents, service providers,
advisors, internal and external auditors or regulatory authorities as well as those
of their affiliates with a need to know such Confidential Information and who
agree to be bound by these confidentiality obligations, or as required or permitted
by law.

(d)

The parties acknowledge that the Confidential Information may include personal
information about identifiable individuals. Each of the parties hereto agree to act
in accordance with the Personal Information Protection and Electronic Documents
Act (“PIPEDA”) and applicable provincial private sector privacy legislation
which has by order by a court of competent jurisdiction been declared as
substantially similar to PIPEDA with respect to collection, use, disclosure,
retention of and access to personal information

(e)

The Canadian Distribution Agent will correct or amend any inaccuracy with any
Confidential Information promptly after it is notified of the inaccuracy by the
parties. If the Canadian Distribution Agent otherwise becomes aware of any
inaccuracy with any Confidential Information, the Canadian Distribution Agent
will promptly advise the parties.

Service Providers.

The Canadian Distribution Agent’s services to the parties hereto are not exclusive and the
Canadian Distribution Agent is hereby expressly authorized from time to time in its discretion,
for any purpose, including for the purpose of assisting the Canadian Distribution Agent with its
duties under, and the administration of, this Agreement, to appoint, employ, invest in, contract or
deal with any individual, firm, partnership, association, trust or body corporate, including
without limitation, itself and any individual, firm, partnership, association, trust or body
corporate with which it may directly or indirectly be affiliated or related or in which it may be
directly or indirectly interested, whether on its own account, for this Agreement, or for the
account of another (in a fiduciary capacity or otherwise) without being liable to account therefor
and without being in breach of this Agreement.
30.

Successors and Assigns.

This Agreement shall be binding upon and shall inure to the benefit of the parties hereto and
their respective successors (including any receiver or trustee in bankruptcy or any such party)
and permitted assigns. The Canadian Distribution Agent shall have no obligation in performing
this Agreement to recognize any successor or assign of another party hereto unless the Canadian
Distribution Agent, acting reasonably, receives authoritative and conclusive written evidence of
the change of such party and any documentation required to ensure that the Canadian
Distribution Agent satisfies applicable legislative requirements.
[Signature pages follow]
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IN WITNESS WHEREOF, each of the parties hereto has caused this Agreement to be executed
on the day and year first above written.

NORTEL NETWORKS CORPORATION
By:

Name: Tanecia Wong Ken
Title: Authorized Representative

NORTEL NETWORKS LIMITED
By:

Name: Tanecia Wong Ken
Title: Authorized Representative

Signature Page to Canadian Distribution Escrow Agreement
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NORTEL NETWORKS INC.
By:

Name: John J. Ray III
Title: Principal Officer

Signature Page to Canadian Distribution Escrow Agreement
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SIGNED for and on behalf of Nortel
Networks UK Limited (in
administration) by Alan Bloom and
Stephen Harris as Joint Administrators
(acting as agent and without personal
liability):

Alan Bloom

Witness Signature
Name:
Address:

Stephen Harris

Witness Signature
Name:
Address:

Signature Page to Canadian Distribution Escrow Agreement
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SIGNED for and on behalf of Nortel
Networks S.A. (in administration and
liquidation judiciare) by Alan Bloom as
Joint Administrator and Stephen Taylor
as Conflict Administrator (both acting as
agent and without personal liability):

Alan Bloom

Witness Signature
Name:
Address:

Stephen Taylor

Witness Signature
Name:
Address:

SIGNED for and on behalf of Nortel
Networks S.A. (in administration and
liquidation judiciare) by Maître Cosme
Rogeau as Mandataire Liquidateur
(acting as agent and without personal
liability) in the presence of:

Witness signature
Name:
Address:

Maître Cosme Rogeau

Signature Page to Canadian Distribution Escrow Agreement
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ERNST & YOUNG INC. IN ITS CAPACITY
AS THE MONITOR OF NORTEL
NETWORKS CORPORATION ET AL.,
AND NOT IN ITS PERSONAL CAPACITY
By:

Name: Murray A. McDonald
Title: President

Signature Page to Canadian Distribution Escrow Agreement
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THE OFFICIAL COMMITTEE OF
UNSECURED CREDITORS OF NORTEL
NETWORKS INC., ET. AL.
By: AKIN GUMP STRAUSS HAUER & FELD
LLP, as Counsel to the Committee and
authorized signatory and not in its individual
capacity
By:

Name:
Title:

Signature Page to Canadian Distribution Escrow Agreement
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CANADIAN DISTRIBUTION AGENT
Royal Trust Corporation of Canada, as
Canadian Distribution Agent
By:

Name:
Title:

Signature Page to Canadian Distribution Escrow Agreement
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SCHEDULE A
OTHER DEPOSITORS
1. NNSA
2. [NTD: Any other depositors under existing escrow agreements from which cash to
be transferred to Canadian Escrow Agent to be specified herein as Other Depositors
and added as signatories. Entities to be specified as Canadian Debtor, U.S. Debtor
or EMEA Debtor.]
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SCHEDULE B
REDACTED
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SCHEDULE C
NOTICE ADDRESSES

Depositors:
NNC and NNL [and the other Canadian
Debtors]:

5945 Airport Road
Suite 152
Mississauga, Ontario, Canada L4V 1R9
Attn: Tanecia Wong Ken
Phone: 905-863-1184
Facsimile: 416-4789-9688
With a copy to:
The Monitor and Goodmans LLP at the
address particulars set forth below.

NNI [and the other U.S. Debtors]:

c/o Cleary Gottlieb Steen & Hamilton LLP
One Liberty Plaza
New York, NY 10006
United States
Attention: Lisa Schweitzer
Facsimile: +1-212-225-3999

NNUK [and the other EMEA Debtors]:

c/o Herbert Smith LLP
Exchange House
Primrose Street
London
EC2A 2HS
United Kingdom
Attn: John Whiteoak and Kevin Pullen
Phone: +44 20 7374 8000
Facsimile: +44 20 7374 0888

NNSA:

c/o Herbert Smith LLP
Exchange House
Primrose Street
London
EC2A 2HS
United Kingdom
Attn: John Whiteoak and Kevin Pullen
Phone: +44 20 7374 8000
Facsimile: +44 20 7374 0888
-and-
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c/o Skadden, Arps, Slate, Meagher & Flom
(UK) LLP
40 Bank Street
Canary Wharf
London
E14 5DS
United Kingdom
Attn: Christopher Mallon
Phone: +44 20 7519 7236
Facsimile: +44 20 7072 7236
Canadian Distribution Agent:

Royal Trust Corporation of Canada
155 Wellington St. West, 20th Floor
Toronto, Ontario M5V 3K7
Attention: Sharon Yeung, Director,
Institutional Trust Services
Facsimile: (416) 955-3268

Estate Fiduciaries:
The Official Committee of Unsecured
Creditors in connection with the Chapter 11
cases of Nortel Networks Inc., et al. (Case
No. 09-10138):

c/o Akin Gump Strauss Hauer & Feld LLP
One Bryant Park
New York, New York 10036
Attn: Fred S. Hodara, Brad Kahn and
David H. Botter
Phone: 212-872-1000
Facsimile: 212-872-1002

Monitor:

Ernst & Young Inc. in its capacity as Monitor
of Nortel Networks Corporation et al.
Ernst & Young Tower
222 Bay Street, P. O. Box 251
Toronto, Ontario, Canada
M5K 1J7
Facsimile: (416) 943-3300
Attn: Murray A. McDonald
With a copy to:
Goodmans LLP
Bay Adelaide Centre
333 Bay St., Suite 3400
Toronto, ON M5H 2S7
Attn: Jay A. Carfagnini, Joe Pasquariello and
Chris Armstrong
Phone: (416) 979-2211
Facsimile: (416) 979-1234
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Bondholder Group:

c/o Milbank, Tweed, Hadley & McCloy LLP
1 Chase Manhattan Plaza
New York, New York 10005
Attn: Albert A. Pisa
Phone: 212-530-5000
Facsimile: 212-822-5735
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SCHEDULE D
REDACTED
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SCHEDULE E
AFFILIATED FINANCIAL INSTITUTIONS OF CANADIAN DISTRIBUTION AGENT
1. RBC Dominion Securities Inc.
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EXHIBIT A
FEES OF ESCROW AGENT
INITIAL SERVICES FEE
A one-time fee of $25,000.00 plus legal costs incurred by Royal Trust on a time cost basis will
be charged for the review and modification of escrow document and setting up of the escrow
account.
(A)

ANNUAL FEES

For custody and safekeeping of assets, monthly administration, including correspondence,
payments, record-keeping, reporting, and related Escrow Agent duties and responsibilities
including investments in Government of Canada Treasury Bills and/or Bankers Acceptances
and/or Forward Exchange Contracts, fees will be charged monthly on the market value of
assets held at the previous month at the following:
Annual Fee:
Minimum Annual Fee:
Investment Transactions (e.g., Trades)*:
Disbursements:

1 basis points or 0.01%
$20,000.00 CAD
$300.00 CAD per transaction
$500.00 CAD per transaction

*excludes any 3rd party fees applicable to investments

(B)

TAX PREPARATION FEES

A fee of $325.00 per hour is applied for the preparation, filing, review of income tax returns and
other required tax filings, including issuance of tax slips.
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EXHIBIT B
FORM OF LETTER OF INSTRUCTION
Reference is made to the Canadian Distribution Escrow Agreement dated September , 2016
(the “Agreement”) among the Depositors, the Estate Fiduciaries and the Canadian Distribution
Agent. Capitalized terms used herein that are otherwise undefined shall have the meanings
ascribed thereto in the Agreement.
Subject to the terms and conditions of the Agreement, each of the Depositors and the Estate
Fiduciaries hereby irrevocably authorizes and directs the Canadian Distribution Agent to:
release from the Distribution Account the amount of CAD$___________________ and disburse
such amount by wire transfer to____________________________ using the following wiring
transfer instructions:
Bank Name: _____________________
ABA Number: ____________________
Account Name: ____________________
Account Number: ___________________
and this shall be your good and sufficient authority for so doing.

[Depositors and Estate Fiduciaries]

by:
Name: ●
Title: ●

6603416
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ANNEX L
BOOK INTERCOMPANY CLAIMS
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APPENDIX “B”
[ATTACHED]
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WAIVER AND RESERVE AGREEMENT
26th day of
This WAIVER AND RESERVE AGREEMENT is dated as of the ______
April, 2017, by and among (i) Nortel Networks Limited and the other Canadian Debtors; (ii)
Nortel Networks Inc. and the other U.S. Debtors; (iii) Nortel Networks U.K. Limited (in
administration) and the other EMEA Debtors; (iv) Nortel Networks S.A. (in administration and
liquidation judiciaire); and (v) Ernst & Young Inc. in its capacity as Monitor of the Canadian
Debtors.
A.

WHEREAS the Canadian Debtors, the U.S. Debtors, the EMEA Debtors and certain
other parties are party to that certain Settlement and Plans Support Agreement dated as of
October 12, 2016 (the “Settlement and Support Agreement”);

B.

AND WHEREAS pursuant to Section 9(a)(ix) of the Settlement and Support Agreement
it is a condition to the effectiveness of the Settlement and Support Agreement that the
Sanction Order shall have been issued by the CCAA Court by no later than February 17,
2017 and entered and thereafter shall have become a Final Order (the “SPSA Sanction
Order Condition”);

C.

AND WHEREAS pursuant to Section 9.2(b) and (c) of the Canadian Plan (being, for the
avoidance of doubt, the Plan of Compromise and Arrangement pursuant to the
Companies’ Creditors Arrangement Act concerning, affecting and involving the
Canadian Debtors dated November 30, 2016) it is a condition to the effectiveness of the
Canadian Plan that each of the Sanction Order and the Canadian Escrow Release Order
shall have been issued and entered and shall have become Final Orders (the “Canadian
Plan Final Order Conditions”);

D.

AND WHEREAS pursuant to Section 12.3(i) of the U.S. Plans it is a condition to the
effectiveness of the U.S. Plans that the Sanction Order shall have been issued and entered
and shall have become a Final Order (the “U.S. Plans Final Order Condition”);

E.

AND WHEREAS the Sanction Order and the Canadian Escrow Release Order were
issued by the CCAA Court and entered on January 24, 2017;

F.

AND WHEREAS on February 14, 2017, Joseph Greg McAvoy and Jennifer Holley (the
“LTD Objectors”) sought leave to appeal the Sanction Order and the Canadian Escrow
Release Order to the Ontario Court of Appeal (the “LTD Leave Application” and
together with any leave to appeal, appeal or other review to the Supreme Court of Canada
by the LTD Objectors in respect of the Sanction Order and/or the Canadian Escrow
Release Order, an “LTD Appeal”), which leave motion was dismissed by the Ontario
Court of Appeal on March 13, 2017 (the “OCA Decision”);
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AND WHEREAS the LTD Objectors have until May 12, 2017, to seek leave to appeal to
the Supreme Court of Canada;

H.

AND WHEREAS as a result of the LTD Leave Application and the possibility of further
LTD Appeals each of the Sanction Order and the Canadian Escrow Release Order is not,
as at the date hereof, a Final Order within the meaning of the Settlement and Support
Agreement and the Canadian Plan;

I.

AND WHEREAS through the LTD Appeal the LTD Objectors seek payment of CA$44
million from the Canadian Estate “…for full payment of the Nortel LTD income and
medical and dental claims…” (collectively, the “LTD Obligations”) they allege to be
owing to the Canadian Debtors’ former LTD beneficiaries (the “LTD Beneficiaries”);

J.

AND WHEREAS it is a condition to the Settlement and Support Agreement that the
Plans Effective Date shall have occurred by no later than August 31, 2017;

K.

AND WHEREAS notwithstanding the Sanction Order and Canadian Escrow Release
Order not yet being Final Orders, the undersigned are desirous of each of the Canadian
Plan and the Settlement and Support Agreement becoming effective so that they can be
implemented in accordance with their respective terms and distributions made to
creditors;

L.

AND WHEREAS the Canadian Debtors, the U.S. Debtors, EMEA Debtors and NNSA
are desirous of waiving (and have received the requisite creditor consents to do so under
the Settlement and Support Agreement), upon and subject to the terms set out herein, the
SPSA Sanction Order Condition solely as it relates to the Sanction Order not yet being a
Final Order as a result of any LTD Appeal;

M.

AND WHEREAS, subject to the approval of the CCAA Court, the Monitor is desirous
of waiving, upon and subject to the terms set out herein, the Canadian Plan Final Order
Conditions solely as they relate to the Sanction Order and Canadian Escrow Release
Order not yet being Final Orders (within the meaning of the Canadian Plan) as a result of
any LTD Appeal;

N.

AND WHEREAS, subject to the approval of the Bankruptcy Court, the U.S. Debtors are
desirous of waiving (and have received the requisite consent to do so under the U.S.
Plans), upon and subject to the terms set out herein, the U.S. Plans Final Order Condition
solely as it relates to the Sanction Order not yet being a Final Order (within the meaning
of the U.S. Plans) as a result of any LTD Appeal.
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acknowledge as follows:
1.

Definitions. Capitalized terms used herein and not otherwise defined shall have the
meaning given to them in the Settlement and Support Agreement or, if not defined
therein, the Canadian Plan.

2.

Agreement re: Appeal Reserve and Reservation of Rights.
(a)

Subject to: (i) the LTD Objectors consenting to the issuance of an Order of the
CCAA Court substantially in the form attached as Appendix “A” hereto (the
“Waiver and Reserve Approval Order”); and (ii) the Waiver and Reserve
Approval Order being issued by the CCAA Court and entered, the undersigned
agree to the establishment of a reserve by the Canadian Estate in the amount of
CA$44 million (the “Appeal Reserve”) in respect of the maximum additional
amount that may be paid to the LTD Beneficiaries on account of the LTD
Obligations beyond pro rata distributions on account of the LTD Obligations that
are Proven Affected Unsecured Claims under the Canadian Plan.

(b)

The Appeal Reserve shall be funded from the payments to be made to the
Canadian Estate pursuant to the Settlement and Support Agreement, and shall be
held by the Canadian Estate as part of the Administrative Reserve. The sole
purpose of the Appeal Reserve shall be to pay any additional payments
determined by the Canadian Court to be due to the LTD Beneficiaries beyond pro
rata distributions on account of the LTD Obligations that are Proven Affected
Unsecured Claims under the Canadian Plan. In the event: (i) leave to appeal the
order of the Ontario Court of Appeal arising from the endorsement of the Ontario
Court of Appeal dated March 13, 2017 (Docket: M47511) (the “OCA Order”) to
the Supreme Court of Canada (“SCC”) is not sought on or before May 12, 2017
(or such later date as may be permitted by the SCC); (ii) any such leave to appeal
application is dismissed by the SCC; or (iii) any appeal of the OCA Order heard
by the SCC is dismissed and the Sanction Order is upheld, the Appeal Reserve
shall be immediately terminated and all amounts held in respect thereof shall
become Available Cash of the Canadian Estate.

(c)

The Canadian Estate and the Monitor agree not to settle with the LTD Objectors
or pay any amount to the LTD Objectors (excluding, for the avoidance of doubt,
pro rata distributions to the LTD Objectors as holders of Proven Affected
Unsecured Claims under the Canadian Plan) without the prior consent of the U.S.
Debtors, the UCC, the Bondholder Group, the EMEA Debtors, the UKPI and the
CCC.
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(d)

3.

The undersigned reserve all rights to continue to oppose any LTD Appeal and to
otherwise challenge any entitlement of the LTD Beneficiaries to any payment or
distribution from the Canadian Estate beyond pro rata distributions on account of
the LTD Obligations that are Proven Affected Unsecured Claims under the
Canadian Plan, including, without limitation, the calculation of the amount
alleged to be owing for payment in full of the LTD Obligations.

Waiver of SPSA Sanction Order Condition.
(a)

Subject to: (i) the LTD Objectors consenting to the issuance of the Waiver and
Reserve Approval Order by the CCAA Court; and (ii) the Waiver and Reserve
Approval Order being issued by the CCAA Court and entered and not being
stayed or subject to leave to appeal, appeal or other review, the Canadian Debtors,
U.S. Debtors, EMEA Debtors and NNSA hereby waive the SPSA Sanction Order
Condition solely as it relates to the Sanction Order not yet being a Final Order
(within the meaning of the Settlement and Support Agreement) as a result of any
LTD Appeal (the “SPSA Waiver”).

(b)

The Canadian Debtors represent and warrant to the other undersigned Parties that
they have obtained the prior consent of the CCC to the SPSA Waiver and this
Waiver and Reserve Agreement.

(c)

The U.S. Debtors represent and warrant to the other undersigned Parties that they
have obtained the prior consent of the UCC and the Bondholder Group to the
SPSA Waiver and this Waiver and Reserve Agreement.

(d)

NNUK represents and warrants to the other undersigned Parties it has obtained
the prior consent of the U.K. Pension Trustee and the PPF to the SPSA Waiver
and this Waiver and Reserve Agreement.

4. Waiver of Canadian Plan Final Order Conditions by Monitor.
(a)

Subject to: (i) the LTD Objectors consenting to the issuance of the Waiver and
Reserve Approval Order by the CCAA Court; and (ii) the Waiver and Reserve
Approval Order being issued by the CCAA Court and entered and not being
stayed or subject to leave to appeal, appeal or other review, the Monitor hereby
waives the Canadian Plan Final Order Conditions solely as they relate to the
Sanction Order and the Canadian Escrow Release Order not yet being Final
Orders (within the meaning of the Canadian Plan) as a result of any LTD Appeal.
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5. Waiver of U.S. Plans Final Order Condition by U.S. Debtors.
(a)

Subject to: (i) the LTD Objectors consenting to the issuance of the Waiver and
Reserve Approval Order by the CCAA Court; and (ii) the granting of an order of
the Bankruptcy Court approving this waiver, which order shall not be the subject
of a stay, the U.S. Debtors hereby waive the U.S. Plans Final Order Condition
solely as it relates to the Sanction Order not yet being a Final Order (within the
meaning of the U.S. Plans) as a result of any LTD Appeal.

6. Miscellaneous.
(a)

Except for the express waivers contained in Sections 3(a), 4(a) and 5(a) hereof,
this Waiver and Reserve Agreement shall not constitute a waiver, amendment,
supplement or other modification of any condition or other term or provision of
the Settlement and Support Agreement, the Canadian Plan or the U.S. Plans and
shall not be construed as a waiver, amendment, supplement, other modification or
consent to anything that would require an amendment, supplement, waiver or
consent under the Settlement and Support Agreement, the Canadian Plan or the
U.S. Plans. Except as expressly waived hereby, the provisions of the Settlement
and Support Agreement, the Canadian Plan and the U.S. Plans are and shall
remain in full force and effect.

(b)

For the avoidance of doubt, nothing in this Waiver and Reserve Agreement
impacts the payments and distributions to be made to the Canadian Debtors, the
U.S. Debtors, the EMEA Debtors and NNSA pursuant to Section 2 of the
Settlement and Support Agreement.

(c)

This Waiver and Reserve Agreement may be executed in counterparts, each of
which shall be an original, and such counterparts shall be construed together as
one instrument. The signature of any of the undersigned Parties may be evidenced
by a facsimile, scanned email or internet transmission copy of this Waiver and
Reserve Agreement.

(d)

As relates to the Settlement and Support Agreement, this Waiver and Reserve
Agreement shall be interpreted, construed and enforced in accordance with the
laws of the State of New York without giving effect to the choice of law
provisions thereof that would result in the application of the law of another
jurisdiction. The provisions of Sections 15(d) and 15(e) of the Settlement and
Support Agreement shall apply mutatis mutandis to any claim, action or
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Agreement to the extent related to the Settlement and Support Agreement.
(e)

As relates to the Canadian Plan, this Waiver and Reserve Agreement shall be
interpreted, construed and enforced in accordance with the laws of the Province of
Ontario and the federal laws of Canada applicable therein without giving effect to
the choice of law provisions thereof that would result in the application of the law
of another jurisdiction. The provisions of Section 1.4 of the Canadian Plan shall
apply mutatis mutandis to any claim, action or proceeding arising under or in
connection with this Waiver and Reserve Agreement to the extent related to the
Canadian Plan.

(f)

As relates to the U.S. Plans, this Waiver and Reserve Agreement shall be
interpreted, construed and enforced in accordance with the laws of the State of
Delaware, without giving effect to the principles of conflict of laws thereof. The
provisions of Section 15.12 of the U.S. Plans shall apply mutatis mutandis to any
claim, action or proceeding arising under or in connection with this Waiver and
Reserve Agreement to the extent related to the U.S. Plans.

[remainder of page left intentionally blank]
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IN WITNESS WHEREOF the undersigned Parties have executed this Waiver and Reserve
Agreement as of the date first written above.
CANADIAN DEBTORS
NORTEL NETWORKS CORPORATION, NORTEL NETWORKS LIMITED, NORTEL
NETWORKS GLOBAL CORPORATION, NORTEL NETWORKS INTERNATIONAL
CORPORATION, NORTEL NETWORKS TECHNOLOGY CORPORATION, NORTEL
COMMUNICATIONS INC., ARCHITEL SYSTEMS CORPORATION AND
NORTHERN TELECOM CANADA LIMITED.
By:_______________________________
Name: Tanecia Wong Ken
Title: Authorized Representative

U.S. DEBTORS
NORTEL NETWORKS INC., NORTEL NETWORKS CAPITAL CORPORATION,
NORTEL ALTSYSTEMS INC., NORTEL ALTSYSTEMS INTERNATIONAL INC.,
XROS, INC., SONOMA SYSTEMS, QTERA CORPORATION, CORETEK, INC.,
NORTEL NETWORKS APPLICATIONS MANAGEMENT SOLUTIONS INC.,
NORTEL NETWORKS OPTICAL COMPONENTS INC., NORTEL NETWORKS
HPOCS INC., ARCHITEL SYSTEMS (U.S.) CORPORATION, NORTEL NETWORKS
INTERNATIONAL INC., NORTHERN TELECOM INTERNATIONAL INC., NORTEL
NETWORKS CABLE SOLUTIONS INC., NORTEL NETWORKS (CALA) INC. AND
NORTEL NETWORKS INDIA INTERNATIONAL INC.
By:_______________________________
Name: John J. Ray III
Title: U.S. Principal Officer
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APPENDIX “A”
FORM OF WAIVER AND RESERVE APPROVAL ORDER
[ATTACHED]
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Court File No. 09-CL-7950
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. JUSTICE )
)
NEWBOULD
)
)

MONDAY, THE 1ST DAY OF
MAY, 2017

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
NORTEL NETWORKS CORPORATION, NORTEL NETWORKS LIMITED,
NORTEL NETWORKS GLOBAL CORPORATION, NORTEL NETWORKS
INTERNATIONAL CORPORATION, NORTEL NETWORKS
TECHNOLOGY CORPORATION, NORTEL COMMUNICATIONS INC.,
ARCHITEL SYSTEMS CORPORATION AND NORTHERN TELECOM CANADA
LIMITED
APPLICATION UNDER THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED
ORDER
(Waiver and Reserve Approval Order)
THIS MOTION made by Nortel Networks Corporation, Nortel Networks Limited,
Nortel Networks Technology Corporation, Nortel Networks Global Corporation, Nortel
Networks International Corporation, Nortel Communications Inc., Architel Systems
Corporation and Northern Telecom Canada Limited (collectively, the “Canadian Debtors”)
jointly with Ernst & Young Inc. in its capacity as monitor of the Canadian Debtors
(the “Monitor”) for the relief set out in the Notice of Motion dated April 26, 2017, was heard
this day at 330 University Avenue, Toronto, Ontario.
ON READING the One Hundred and Thirty Eighth Report of the Monitor dated
April 26, 2017 (the “Report”) and the Notice of Intention to Appear and Submission for
Anticipated January 24, 2017 Fairness Hearing to Sanction the Nortel CCAA Plan from Greg
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-2McAvoy and Jennifer Holley (the “LTD Objectors”), and on hearing submissions of counsel
for the Monitor, counsel for the CCC, counsel for the U.S. Debtors, counsel for the UCC,
counsel for the Bondholder Group, counsel for the EMEA Debtors, counsel for the UKPI and
counsel for those other parties present and Greg McAvoy and Jennifer Holley (collectively,
the “LTD Objectors”) appearing on their own behalf, no one appearing for any other person
on the service list although duly served as appears from the affidavit of  sworn , filed.
AND UPON BEING ADVISED the LTD Objectors consent to this Order.
SERVICE AND DEFINITIONS
1.

THIS COURT ORDERS that the time for the service of the Notice of Motion and
the Motion Record is hereby abridged and validated so that this motion is properly
returnable today and hereby dispenses with further service thereof.

2.

THIS COURT ORDERS that capitalized terms used herein and not otherwise
defined shall have the meaning given to them in the Waiver and Reserve Agreement
or the Plan (each as defined below).

APPROVAL OF WAIVER AND RESERVE AGREEMENT RE: FINAL ORDER
CONDITION
3.

THIS COURT ORDERS that the Waiver and Reserve Agreement dated April 26,
2017 (the “Waiver and Reserve Agreement”), a copy of which is attached as
Schedule “A” hereto, be and is hereby approved.

4.

THIS COURT ORDERS that, without limiting the generality of the foregoing
paragraph 3, pursuant to Section 9.6 of the Plan of Compromise and Arrangement
pursuant to the Companies’ Creditors Arrangement Act concerning, affecting and
involving the Canadian Debtors dated November 30, 2016 and approved by this
Court in its Sanction Order dated January 24, 2017 (the “Plan”), the waiver by the
Monitor contained in Section 4(a) of the Waiver and Reserve Agreement be and is
hereby approved and the Monitor be and is hereby authorized to take such steps as
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-3may be necessary to effect and implement the Plan, the Settlement and Support
Agreement and the Waiver and Reserve Agreement.
APPEAL RESERVE AND CAP
5.

THIS COURT ORDERS that the Canadian Estate be and is hereby authorized and
directed to establish a reserve in the amount of CA$44 million (the “Appeal
Reserve” and the “Appeal Reserve Amount”, respectively) in respect of the
maximum additional amount that may be determined by the Canadian Court to be
due on account of the LTD Obligations beyond pro rata distributions on account of
the LTD Obligations that are Proven Affected Unsecured Claims under the Plan.

6.

THIS COURT ORDERS that the Appeal Reserve shall be funded from the
payments to be made to the Canadian Estate pursuant to the Settlement and Support
Agreement, and shall be held by the Canadian Estate as part of the Administrative
Reserve. The sole purpose of the Appeal Reserve shall be to fund any additional
payments determined by the Canadian Court to be due to the LTD Beneficiaries
beyond pro rata distributions on account of the LTD Obligations that are Proven
Affected Unsecured Claims under the Plan. In the event: (i) leave to appeal the
order of the Ontario Court of Appeal arising from the endorsement of the Ontario
Court of Appeal dated March 13, 2017 (Docket: M47511) (the “OCA Order”) to
the Supreme Court of Canada (“SCC”) is not sought on or before May 12, 2017 (or
such later date as may be permitted by the SCC); (ii) any such leave to appeal
application is dismissed by the SCC; or (iii) any appeal of the OCA Order heard by
the SCC is dismissed and the Sanction Order is upheld, the Appeal Reserve shall be
immediately terminated and all amounts held in respect thereof shall become
Available Cash of the Canadian Estate.

7.

THIS COURT ORDERS that the establishment of the Appeal Reserve shall not
constitute a trust in favour of the LTD Beneficiaries or any other Person and all
amounts held in respect of the Appeal Reserve shall remain the exclusive property
of the Canadian Estate.
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THIS COURT ORDERS that the maximum additional entitlement that may be
established on account of the LTD Obligations against the Canadian Estate beyond
pro rata distributions on account of the LTD Obligations that are Proven Affected
Unsecured Claims under the Plan be and is hereby capped at the Appeal Reserve
Amount. None of the LTD Objectors, any other LTD Beneficiary or any other
Person shall be permitted to establish (or seek to establish) any additional
entitlement, Claim, Post-Filing Claim, or other obligation or liability of the
Canadian Estate (whether pursuant to the Plan or otherwise) on account of the LTD
Obligations in excess of the Appeal Reserve Amount and any such entitlement,
Claim, Post-Filing Claim or other obligation or liability of the Canadian Estate in
excess of the Appeal Reserve Amount be and is hereby forever barred, released,
extinguished and discharged.

9.

THIS COURT ORDERS that the releases provided for in Section 7.1 of the Plan
shall be applicable to any entitlement, Claim or Post-Filing Claim of the LTD
Beneficiaries on account of the LTD Obligations in excess of the Appeal Reserve
Amount.

10.

THIS COURT ORDERS that the rights of all parties in interest in the CCAA
Proceedings (including, without limitation, the Canadian Estate, the Monitor, the
U.S. Debtors and the EMEA Debtors) to continue to oppose any LTD Appeal and
to otherwise challenge any entitlement of the LTD Beneficiaries to any payment or
distribution from the Canadian Estate beyond pro rata distributions on account of
the LTD Obligations that are Proven Affected Unsecured Claims under the Plan be
and are hereby reserved. Without limiting the generality of the foregoing, the rights
of all parties in interest in the CCAA Proceedings to challenge the calculation of the
amount alleged to be owing for payment in full of the LTD Obligations be and are
hereby reserved.
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11.

THIS COURT HEREBY REQUESTS the aid and recognition of any court,
tribunal, regulatory or administrative body having jurisdiction in Canada, the
United States, the United Kingdom or elsewhere, to give effect to this Order and to
assist the Canadian Debtors (including the Canadian Estate), the Monitor and their
respective agents in carrying out the terms of this Order. All courts, tribunals,
regulatory and administrative bodies are hereby respectfully requested to make such
orders and to provide such assistance to the Canadian Debtors (including the
Canadian Estate) and to the Monitor, as an officer of this Court, as may be
necessary or desirable to give effect to this Order, to grant representative status to
the Monitor in any foreign proceeding, or to assist the Canadian Debtors (including
the Canadian Estate) and the Monitor and their respective agents in carrying out the
terms of this Order.

12.

THIS COURT ORDERS that each of the Canadian Debtors

(including the

Canadian Estate) and the Monitor be at liberty and are hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body,
wherever located, for the recognition of this Order and for assistance in carrying out
the terms of this Order.
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THIS SUBMISSION IS FOR AN ORDER

1. This submission is filed by Gregory McAvoy and Jennifer Holley, who have standing as
Nortel CCAA LTD creditors. Gregory McAvoy and Jennifer Holley exercise their option to
opt out of representation of the Nortel long term disabled former employees by representative
Sue Kennedy and representative legal counsel Koskie Minsky LLP.

2. This submission requests that the CCAA judge make an adjustment of the Nortel CCAA Plan
of Arrangement and Compromise (“Nortel Plan”) to make it compliant with the Charter, fair
and reasonable for the LTD, fair in regard to the interests of Greg McAvoy, Jennifer Holley
and other members of the LTD and in the LTD’s best interests. This adjustment requires
reconsideration of the March 30, 2010 revised interim settlement agreement1. The
requested adjustment is Cdn$44 million more for full payment of the Nortel LTD income and
medical and dental claims (assuming the CCAA cash ratio is 45%). This is just 0.8% of the
expected Nortel Canada estate of Cdn$5.7 billion.

3. The incremental Cdn$44 million requested for the LTD could be placed in a reserve account,
in order to allow the Nortel Plan’s allocation and distribution of cash, less the Cdn$44 million
reserve account, be paid to all creditors by April 2017 as currently intended. The court would
then, if necessary, have greater time to consider the grounds for the order to make an
adjustment and reconsideration as requested in this submission.

THE GROUNDS FOR THE ORDER ARE:

4. The Nortel Plan is unfair and unreasonable for Greg McAvoy, Jennifer Holley and other
members of LTD. It unfairly disregards the interests of the LTD, who are deprived of
substantive equality in Canadian society and adequate disability income for basic housing,
food, clothing and high medical and dental expenses. The Nortel Plan is not in the best
interests of the LTD. The LTD group had 360 members at 2010, including 158 members with
spouses and 85 members with 160 dependent children.
1

Nortel Networks Corporation (Re), [2010] ONSC, March 31, 2010 P. C2
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5. Approval of the Nortel Plan by the CCAA judge constitutes the use of his discretionary
authority within the CCAA to force severe deleterious impacts on the LTD from violation of
their Charter2 rights: S. 15(1) on deprivation of substantive equality; and, S. 7 on deprivation
of life, liberty and security. Individuals with mental or physical disability are expressly
protected in the Charter. This is a case where equal treatment of the LTD with other
unsecured creditors results in LTD Charter violations. None of the Charter tests for acceptable
limitation of Charter rights are met: reasonable limits demonstrably justified in a free and
democratic society in S.1; in accordance with principles of fundamental justice in S. 7; or, due
to a S. 33 notwithstanding clause within the statute.

6. The Constitution is the supreme law of Canada, and any law that is inconsistent with its
provisions, to the extent of the inconsistency, is of no force or effect. A judge, who exercises
delegated powers pursuant to a law, does not have the power to make an order that would
result in an infringement of the Charter. The SCC’s Slaight3 decision specifically addresses a
judge’s discretionary authority within a law cannot be used in violation of the Charter, and if
it is, this discretionary authority must be struck down under S. 52 and be of no force or effect,
unless it can be demonstrably justified under S. 1 as a necessary discretionary authority to limit
Charter rights in order to serve the purpose of the law. The requisite SCC Oaks4 and Big M
Drug Mart 5 tests for a demonstrable justification of limitation of LTD Charter rights under S. 1
are not met in the Nortel Plan.

7. Sue Kennedy being the court-appointed representative of the LTD with court-appointed legal
counsel and her authority to vote for the Nortel Plan on behalf of the LTD under the
representation order are all court processes that have resulted in LTD Charter violations. The
CCAA judge cannot use discretionary authority within the CCAA to approve a Plan simply
because there is construed majority support for it under these court processes, when these violate
LTD Charter rights, for one, many or even all members of the LTD group. LTD not opting out
of representation by Sue Kennedy should not change the assessment of whether or not the CCAA
2

The Constitution Act, 1982, PART 1 Charter of Rights and Freedoms
Slaight Communications Inc. v. Davidson, [1989] 1 SCR 1038, 1989 CanLII 92 (SCC)
4
R. v. Oakes, [1986] 1 SCR 103, [1986] CanLII 46 (SCC) P. 64, 69, 70, 71
3

5

R. v. Big M Drug Mart Ltd., [1985] 1 SCR 295, 1985 CanLII 69 (SCC) P. 139, 163
3
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is an unconstitutional law in respect to its discretionary authority for judges to approve a CCAA
Plan that limits LTD Charter rights, if such limitations are not demonstrably justified to serve the
purpose of the CCAA.

MATERIAL FACTS ON THE IMPACTS OF THE NORTEL PLAN ON LTD

8. The affidavit of Diane Urquhart, a financial expert, provides Tables 1-8, containing material
facts on the absolute and relative impact of the Nortel Plan on members of the long term
disabled former employees group (“LTD”).

9. Approval of the Nortel Plan, combined with the 2010 revised interim settlement agreement,
results in LTD being:
i) deprived of adequate disability income for basic housing, food, clothing and high medical
and dental expenses, and so cannot live independently and with dignity:

a) 66% to 68% estimated combined HWT and CCAA recovery of the amount owed for
Nortel disability income, is applied to Nortel’s pre bankruptcy disability income that was
already reduced to 50% to 70% of their working income before disability (most
employees opted for the higher 70% coverage paid for by employee contributions.) The
LTD outcome is Nortel disability income reduced to 33% to 48% of pre-disability
income. The 160 dependent children cannot help but be seriously deprived compared to
their peers with parents able to work. See TABLE 1 and TABE 2.
b) medical and dental expenses claim has only 45% to 49% recovery, of an average of
Cdn$7,291 per year for the LTD at 2010. See TABLE 1, TABLE 2 and TABLE 6.
c) LTD unable to preserve capital from both the HWT and CCAA settlements, due to the six
year delay of the CCAA settlement. The deeply compromised 38% HWT and 45% to
49% CCAA settlements’ capital is already used up by 2018 to cover the deficiencies in
CPP disability income relative to reasonable basic housing, food and clothing expenses
and the high medical and dental expenses during 2011 to 2017. The estimated average
annual deficiencies of income over expenses have grown from $27,015 in 2011 to
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$33,223 in 2017. The 2017 average basic living costs are estimated at $36,220 derived
from adjustments made to the Statistics Canada average household expenditures in
Canada. See TABLE 3 and TABLE 4.
d) due to settlement capital depletion by 2018, the LTD receives only CPP disability
income, at a maximum of Cdn$15,763 in 2017. See TABLE 3.

ii) LTD deprived of substantive equality in Canadian society, through their loss of dignity, and
exclusion and marginalization. An LTD, who once worked and who actively sought group
LTD insurance coverage at Nortel, is by 2018 reduced to annual income at the maximum
CPP disability income of Cdn$15,763 in 2017.

MATERIAL FACTS ON THE RELATIVE IMPACTS OF THE NORTEL PLAN

10. The Canadian long term disabled former employees are the worst impacted claimant group in
Canada and in the US and UK/EMEA estates.

i)

Junk bond holders are paid 98 cents to full payment per $1 of claim. See TABLE 1.

ii) US pensioners and UK pensioners are paid in full under the US Pension Benefit Guaranty
Corporation and the UK Pension Protection Fund, subject to their maximum limits.

iii) Canadian pensioners have much higher combined pension plan and CCAA settlements:
a) 88% to 100% in Ontario, that are substantially subsidized by the Ontario Government
grant of Cdn$384 million under the OPBG program guarantying the first $12,000 per year
of pension income.
b) 82% in Nova Scotia
c) 77% in the other Provinces.
Canadian pensioners have same compromise of their lower medical and dental claims that
averaged $1,961 in 2010. Canada pensioners have much higher CPP and OAS pension
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income at a maximum of $20,312 in 2017, compared to the maximum CPP disability
income of $15,763 in 2017. See TABLE 6.

iv) Nortel Canadian bankruptcy professionals are paid Cdn$698 million in fees and
disbursements. Nortel global bankruptcy professionals are paid Cdn$2,580 million. See
TABLE 7.

a) Monitor's Report 132nd Nov. 16, 2016, Monitor Fees and Disbursements
discloses total Ernst & Young CCAA Court Monitor fees of US $108.0 million, Goodmans
LLP Court Monitor’s Legal Counsel fees of US$86.4 and disbursements of US$5.6 million
before HST, between Jan. 14, 2019 and May 31, 2016. The combined fees and
disbursement for performing delegated Court Monitor’s duties, including the HST is
US$226 million, or Cdn$301 million.
b) Ernst & Young received fees of US$428 million, or Cdn$570 million, for its roles as
CCAA Court Monitor, UK Court Administrator, and US Tax Advisor to the Nortel
Networks Inc.
c) Monitor's Report 132nd Nov. 16, 2016, Monitor Fees and Disbursements discloses
for the first time that Former Employees (Representative Counsel) received fees of US$38
million, or Cdn$51 million. This was paid to DLA Piper LLP, Koskie Minsky LLP,
Nelligan O’Brien Payne LLP, RSM Richter, Segal Consulting, Shepell FGI, Shibley
Righton LLP and Wardle Daley Bernstein LLP.

v) Nortel executives are paid US$190 million, or over Cdn$250 million, in retention bonuses,
without separate disclosure for the Canada estate. See TABLE 8.

11. 9 Nortel senior executives were granted a constructive trust and an uncompromised
settlement equivalent to monthly payments (ranging from $991 to $31,950) for a
Supplementary Pension and Retirement Allowance at June 25, 2010 in Nortel Networks
Corporation (Re) 6, where Koskie Minsky LLP represented the executives. LTD were not

6

Nortel Networks Corporation (Re), [2010] ONSC 3061, June 25, 2010 P. 55, 56
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given any consideration for a constructive trust claim before the interim settlement
agreement was approved by the court.

JUDGE’S USE OF DISCRETION WITHIN THE CCAA VIOLATES THE CHARTER IN
RESPECT TO LTD

12. Diane Urquhart has provided research to Gregory McAvoy and Jennifer Holley on Supreme
Court of Canada cases interpreting the Charter of Rights and Freedoms and the CCAA’s
purpose and judicial powers to sanction a CCAA Plan.

13. Approval of the Nortel Plan by the CCAA judge constitutes the use of his discretion to
force a deep compromise of the LTD claims that results in deleterious impacts from
violation of LTD Charter rights: S. 15(1) on deprivation of equality; and, S. 7 on
deprivation of life, liberty and security. None of the Charter tests for acceptable limitation
of Charter rights have been met, that is: reasonable limits demonstrably justified in a free
and democratic society in S.1; in accordance with principles of fundamental justice in S. 7;
or, due to a notwithstanding clause within the statute enabled in S. 33.
14. The SCC’s Slaight7 decision specifically addresses a judge’s discretionary authority within
a law cannot be used in violation of the Charter, and if it is, this discretionary authority
must be struck down under S. 52 and be of no force or effect, unless it can be demonstrably
justified under S. 1 as a necessary discretionary authority to limit Charter rights in order to
serve the purpose of the law.

15. Reconciling the Charter and Administrative Law by Dean of Osgoode Hall Law School
Lorne Sossin says:
“In Slaight the Court for the first time attempted to reconcile the Charter and Administrative Law protections
where they overlap. With respect to exercises of discretion in particular, the Court reasoned that no
legislature could grant discretionary authority to act in violation of Charter rights – therefore, all such
authority should be interpreted by Courts in a manner consistent with Charter protections unless the wording
of the statute itself is inconsistent with a Charter right, in which case, if it could not be justified under s.1 of
the Charter, that provision would have to be struck down…
7

Ibid, Slaight Communications Inc. v. Davidson (SCC)
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16. Slaight says:
“ The Charter applies to orders made by the adjudicator. The adjudicator is a creature of
statute. He is appointed pursuant to a legislative provision and derives all his powers from
statute. The Constitution is the supreme law of Canada, and any law that is inconsistent with
its provisions is, to the extent of the inconsistency, of no force or effect. It is thus impossible
to interpret legislation conferring discretion as conferring a power to infringe the Charter,
unless, of course, that power is expressly conferred or necessarily implied. Such an
interpretation would require this Court to declare the legislation to be of no force or effect,
unless it could be justified under s. 1 of the Charter. It follows that an adjudicator, who
exercises delegated powers, does not have the power to make an order that would result in an
infringement of the Charter.”
17. The principle of an overly broad law described in Heywood8 applies to the CCAA because
its enablement of judicial discretion to deprive the Charter rights of disabled persons is
going beyond what is needed to accomplish the governmental objectives of the CCAA.
“Overbreadth analysis looks at the means chosen by the state in relation to its purpose. A court must consider
whether those means are necessary to achieve the state objective. If the state, in pursuing a legitimate objective,
uses means which are broader than is necessary to accomplish that objective, the principles of fundamental
justice will be violated because the individual's rights will have been limited for no reason. The effect of
overbreadth is that in some applications the law is arbitrary or disproportionate.”
“Section 7 of the Charter has a wide scope. An enactment, before it can be found to be so broad that it
infringes s. 7 of the Charter, must clearly infringe life, liberty or security of the person in a manner that is
unnecessarily broad, going beyond what is needed to accomplish the governmental objective. In determining
whether a provision is overly broad and not in accordance with the principles of fundamental justice, it must be
determined whether the means chosen to accomplish the provision's objectives are reasonably tailored to effect
its purpose. Where legislation limits the liberty of an individual in order to protect the public, that limitation
should not go beyond what is necessary to accomplish that goal.”

18. The SCC Ravndahl v. Saskatchewan9 case distinguishes that personal claims under S.
24(1) of the Charter are subject to the provincial limitation period statutes, while any
remedies flowing from S. 52 of the Charter are not personal remedies but rather remedies
from which an affected person might benefit.
Personal claims for constitutional relief are claims brought as an individual qua individual for a personal
remedy and must be distinguished from claims enuring to affected members generally under an action for a
declaration that a law is unconstitutional. [16]
The Limitation of Actions Act applies to personal claims…
8
9

R. v. Heywood, [1994] 3 SCR 761, [1994] CanLII 34 (SCC)
Ravndahl v. Saskatchewan, [2009] 1 SCR 181, 2009 SCC 7 (CanLII)
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The claim for a declaration of constitutional invalidity and, if granted, what remedies are to issue, is for the
trial judge to determine. Any remedies flowing from s. 52 of the Constitution Act, 1982, would not be personal
remedies but rather remedies from which the appellant, as an affected person, might benefit. [26]

19. Alberta Civil Liberties Research Centre – Striking Down an Unconstitutional Law?
says:
“If you are seeking to have an unconstitutional law struck down, there is no limitation period. You can bring
the action so long as the law is in force.”

S. 15(1) AND S. 7 CHARTER VIOLATIONS FOR LTD HAVE OCCURRED
20. It must first be determined that violations of S. 15(1) and S. 7 have occurred. The often
cited identical treatment of the LTD to other Nortel unsecured creditors actually produces
“substantive inequality” as defined in Eldridge10.
“61. This Court has consistently held that s. 15(1) of the Charter protects against this type of
discrimination. In Andrews, supra, McIntyre J. found that facially neutral laws may be discriminatory. “It
must be recognized at once”, he commented, at p. 164, “. . . that every difference in treatment between
individuals under the law will not necessarily result in inequality and, as well, that identical treatment may
frequently produce serious inequality”; see also Big M Drug Mart Ltd., supra, at p. 347. Section 15(1), the
Court held, was intended to ensure a measure of substantive, and not merely formal equality.”

21. The Law Commission of Ontario - Charter of Rights and Freedoms, 2016 also says
that “a law applying in a uniform way, which, in implementation, has a disproportionately
negative impact on “enumerated” classes of persons will be in violation of section 15.” The
Charter cites persons with mental or physical disability as an “enumerated” class for
specific protection.
22. The Nortel Plan creates “discrimination” under S. 15(1) in the sense that they harm the
LTD’s dignity and fail to respect their full and equal membership in society, as defined in
Gosselin11. The CCAA judge’s use of discretion to force a compromise and poverty on the
LTD results in their exclusion and marginalization described in Granovsky12, which is not
within the values of our free and democratic society for persons with mental and physical
disability that were expressly protected by the Charter.

10

Eldridge v. British Columbia (Attorney General), [1997] 3 SCR 624, 1997 CanLII 327 (SCC) P. 61
Gosselin v. Québec (Attorney General), [2002] 4 SCR 429, CanLII 84 (SCC) P. 18, 81
12
Granovsky v. Canada (Minister of Employment and Immigration), [2000] 1 S.C.R. 703,CanLII 28 (SCC) P. 30
11
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23. The Supreme Court, in Eldridge, Gosselin and Granovsky, has already accepted that
deprivation of economic rights to the extent of substantive inequality is a violation of S.
15(1) of the Charter. Bruce Porter, 20 Years of Equality Rights- Reclaiming
Expectations, 2002 says that Eldridge is about as clear a statement in support of the
positive vision of equality presented by equality seekers as one could hope for…”
24. The Supreme Court has also already decided in Baker13 and Slaight14 that its interpretation
of S. 7 deprivation of rights to life, liberty and security needs to be consistent with
international human rights documents ratified by the Federal Government, such as the
International Covenant on Economic, Social and Cultural Rights15 (ICESC) and
United Nations Convention on the Rights of Persons with Disabilities16 (UNRPD.)
Both of these international human rights documents ratified by Canada state that States
Parties must recognize the right of persons with disabilities to an adequate standard of
living for themselves and their families, including adequate food, clothing and housing.
25. The Supreme Court decided in Irwin Toy17 that all commercial economic rights do not have
the protection of the Charter. It has, however, specifically indicated in Irwin Toy that it is
open to a case on depletion of personal economic rights being a S. 7 deprivation of rights to
life, liberty and security.

26. The LTD having their S. 7 Charter rights violated is not founded on the Charter imposing a
positive obligation on the government to provide for a minimum standard of living to
enable life, liberty and security. It is based on the government not making laws (or judges
not using discretion enabled within laws) that result in the deprivation of life, liberty and
security, as distinguished in Gosselin.
27. The Law Commission of Ontario - Charter of Rights and Freedoms, 2016 provides S.7
interpretations for Liberty being the enjoyment of individual dignity and independence.
13

Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817, CanLII 699 (SCC) P. 69, 70
Ibid, Slaight Communications Inc. v. Davidson (SCC)
15
International Covenant on Economic, Social and Cultural Right Articles, 4, 11, 12s
16
United Nations Convention on the Rights of Persons with Disabilities Articles 10, 14, 28
17
Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 SCR 927, CanLII 87 (SCC) P. 282
14
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WHAT ARE THE CHARTER TESTS FOR ACCEPTABLE LIMITATION OF LTD
CHARTER RIGHTS?

28. In order for the S. 15(1) and S. 7 violations for disabled persons to be acceptable according
to the SCC Oakes 18 decision, two central criteria must be met:
i) First, the statute’s objective is of sufficient importance to warrant over-riding disabled
persons’ constitutionally protected rights;
ii) Second, the means of over-riding disabled persons’ rights chosen to obtain the objective are
reasonable and demonstrably justified in a free and democratic society.

29. There are three components to be satisfied in the second central criteria:
a) the measures adopted “must not be arbitrary, unfair or based on irrational considerations. In
short, they must be rationally connected to the objective.”
b) “the means, even if rationally connected to the objective in this first sense, should impair "as
little as possible" the right or freedom in question.”
c) “there must be a proportionality between the effects of the measures which are responsible
for limiting the Charter right or freedom, and the objective which has been identified as of
"sufficient importance"” Big M Drug Mart19 also spoke of the need for proportionality.

30. Oakes defines the onus to prove a S.1 limitation on the party who is relying upon it and
when the severity of deleterious impacts from Charter violations cannot be justified by the
purposes it is intended to serve.
“The onus of proving that a limitation on any Charter right is reasonable and demonstrably justified in a free and
democratic society rests upon the party seeking to uphold the limitation. Limits on constitutionally guaranteed
rights are clearly exceptions to the general guarantee. The presumption is that Charter rights are guaranteed
unless the party invoking s. 1 can bring itself within the exceptional criteria justifying their being limited.”

18

Ibid, R v. Oakes, (SCC) P. 64, 69, 70, 71

19

Ibid, R. v. Big M Drug Mart Ltd.,(SCC) P. 139, 163
11
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“Even if a statute’s objective is of sufficient importance, and the elements of the proportionality test are
satisfied, it is still possible that, because of the severity of the deleterious effects of a measure on individuals
or groups, the measure will not be justified by the purposes it is intended to serve. The more severe the
deleterious effects of a measure, the more important the objective must be if the measure is to be
reasonable and demonstrably justified in a free and democratic society.”

JUDGE’S USE OF DISCRETION TO APPROVE NORTEL PLAN FAILS THE OAKES
LIMITATION TESTS FOR THE LTD
31. The CCAA judge’s use of discretion under the CCAA to approve the Nortel Plan does not
meet the tests in the SCC Oakes decision. The first central criteria of the Oakes test passes
as the SCC Century20 decision confirms there are important objectives for the CCAA to
avoid the social and economic costs of liquidating a debtor’s assets and paying its debts
from the proceeds according to the BIA’s priority rules. Restructuring or reorganization of
the corporation with a court bound compromise of creditor claims is considered a way to
avoid the social and economic costs of liquidation. This serves the public interest by
facilitating the survival of companies supplying goods or services crucial to the health of
the economy or saving large numbers of jobs.
32. However, the second central criteria of the Oakes test fails because the LTD compromise to
the extent it violates LTD Charter rights must be demonstrably justified in a free and
democratic society. All three of the Oakes components to pass the second criteria fail in the
Nortel case:
a) Firstly, the LTD’ compromise is not rationally connected to the objective of the CCAA.
 Nortel was liquidated and not restructured or reorganized as a going concern. There were
social and economic benefits from Nortel selling its businesses to competitors, because
the buyers took on employees, kept using trade suppliers, and continued to produce goods
and services in the Canadian economy. However, full payment of the LTD claims would
not have produced lower social or economic benefits by causing a disorderly or distressed
sale of businesses. The March 30, 2010 revised interim settlement agreement that
20

Century Services Inc. v. Canada (Attorney General), [2010] 3 SCR 379, CanLII 60 (SC C) P. 12, 17, 18
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forces equal treatment of the LTD claims to other unsecured creditors, did not produce
quicker or higher priced sales for Nortel businesses, as the small $ and % incremental
amount owed to the LTD could not have impacted any sale process. Full payment of the
LTD CCAA claims would be paid later from the business sales’ proceeds, or deferred
further to the Nortel Plan’s final distribution.
 There is not a reasonable argument that the LTD’s claims had to be equally compromised
so that other creditor groups were more apt to negotiate a compromise and not petition the
Applicants into bankruptcy under the Bankruptcy and Insolvency Act (“BIA”), where
LTD claims are treated equally with all unsecured creditors. The $ and % incremental
amount owed to the LTD was always de minimis relative to the expected Canada estate
size, even at 2010 when the interim settlement agreement was being considered. The
other creditors, including the bond holders, trade suppliers and pension plan members,
had much more to lose from disruptive fire sale liquidation under the BIA than the
incremental amount they would be paying for an LTD settlement that complies with the
Charter.
 The Nortel liquidation occurred under the CCAA, which is an unconstitutional law to the
extent of its judicial discretionary authority to violate LTD Charter rights, without a
demonstrably justified limitation under S. 1. Having the liquidation occur under the BIA
moves it to another unconstitutional law to the extent of its equal treatment of LTD
claims, violating the same LTD Charter rights, without a demonstrably justified limitation
under S. 1.
b) Secondly, the Nortel Plan does not impair the disabled Charter rights “as little as
possible.” The Nortel Canada estate has the money to not deprive substantial equality and
not to deprive adequate income for housing, food, clothing and high medical and dental
expenses of the LTD, while having a de minimis impact on other creditors.

c) Thirdly, there must be a proportionality between the effects of the measures which are
responsible for limiting the Charter right and the benefits to society from meeting the
CCAA’s objective. There are no demonstrably justified incremental social and economic
benefits exceeding the LTD’s negative impacts from their Charter violations. More
13
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importantly, Oakes says the severity of the deleterious effects of a person’s Charter
violation may be so great, that the measure will not be justified by the purposes it is
intended to serve under the Act. This is certainly so in the Nortel Plan’s impact on the LTD.

CHARTER PROTECTS THE RIGHTS OF MINORITIES, AND PERSONS WITH
DISABILITIES ARE AN EXPRESSLY PROTECTED GROUP

33. The values and principles essential to a free and democratic society described in the Charter
are broader than the majority rules of Parliament and the majority rules in the CCAA for
approval of settlements. This is established in Vriend21. The Charter is intended to protect
the rights of minorities and to be the supreme law of the people, especially for groups
historically the target of prejudice and discrimination, such as minority French or English
speaking persons, women and the mentally or physically disabled.
NO PRINCIPLES OF FUNDAMENTAL JUSTICE TO LIMIT DISABLED’S S. 7
CHARTER RIGHTS
34. As defined in Rodriquez22 there are no principles of fundamental justice to warrant the
deprivation of disabled person Charter S. 7 rights in the CCAA process.
“The expression "principles of fundamental justice" in s. 7 of the Charter implies that there is some
consensus that these principles are vital or fundamental to our societal notion of justice. They must be
capable of being identified with some precision and applied to situations in a manner which yields an
understandable result. They must also be legal principles.”

OTHER NORTEL CREDITOR GROUPS DO NOT HAVE VIOLATIONS OF CHARTER
RIGHTS
35. Other creditors in the Nortel Plan do not have their Charter rights violated. In Irwin Toy23
the Supreme Court has decided that economic rights of commercial and government

21

Vriend v. Alberta, [1998] 1 SCR 493, [1998] CanLII 816 (SCC) P. 146, 176
Rodriguez v. British Columbia (Attorney General), [1993] 3 SCR 519, CanLII 75 (SCC)
23
Ibid, Irwin Toy Ltd. v. Quebec (Attorney General) (SCC) P. 282
22
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creditors do not have the protection of the Charter. Pensioners are not an expressed
protected group in the Charter.
36. The Supreme Court, in Sun Indalex Finance24, has also decided that compromise of
pensioners’ economic rights may be necessary to achieve the CCAA’s objectives; these
persons are not impacted in respect to the Charter rights not to be deprived of substantive
equality and deprived of life, liberty and security due to their safety net of both CPP and
OAS and generally substantial pension plan under government regulation of defined benefit
pension plans; and, the benefits of not paying in full multi-billion dollar pension plan
deficits are significant to the CCAA objectives for restructuring, reorganizing and not
liquidating the corporation. Long term disabled employees are a defined small number and
minority of persons who are unfortunately struck by illnesses or accidents (typically less
than 1% of the workforce), and are vulnerable because they cannot work to pay for basic
living and high medical and dental expenses. Severed employees are not a minority and
they are able to find new jobs.

37. The other creditor groups have to respect that the Charter is the supreme law of Canada and
that the CCAA judge is obliged to implement it in respect to Canadian persons with
mentally and physical disabilities, when limitation of their Charter rights is not
demonstrably demonstrated in a free and democratic society under S. 1 of the Charter.

PRECEDENT FOR RECONSIDERATION OF ORDERS IN THE NORTEL CCAA
PROCEEDING

38. J. Newbould and US J. Gross both set the precedent for reconsideration of orders they made
in the Nortel joint CCAA and Chapter 11 proceedings in their Ruling on Reconsideration
Motions on July 6, 201525. In this order, US bond holders received permission to apply
their full $3,936 million bond claims that were guaranteed by US Nortel Networks Inc.
24

Sun Indalex Finance, LLC v. United Steelworkers, [2013] 1 SCR 271, CanLII 6 (SCC) P. 2

25

Re Nortel Networks Corporation et al, [2015] ONSC 4170, July 6, 2015 P. 23,44,45,46
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against the US estate. The Nortel Allocation Decision May 12, 201526 had permitted only
the residual of the $3,936 million bond claims with guaranties not paid for by the Canada
estate distribution to be applied against the US estate. The impact of the reconsideration
decision was for the bond holders to get an additional distribution of US$208 million and
imposing a 6% reduction in the recovery % for the other US creditors. See TABLE 5.

39. This reconsideration value to the bond holders had a much higher adverse impact on other
creditors than the requested adjustment of the Nortel Plan and reconsideration of the March
30, 2010 revised interim settlement agreement for the LTD. The requested LTD adjustment
and reconsideration costs the other Canada estate creditors just -0.8% lower recovery %.
See TABLE 5.

REASONS FOR RECONSIDERATION OF THE MARCH 30, 2010 REVISED INTERIM
SETTLEMENT AGREEMENT

40. Adjustment of the Nortel Plan in the manner requested requires the Ontario court to
reconsider the equal treatment of unsecured creditors in the March 30, 2010 revised
interim settlement agreement3. The final certain deleterious impact on LTD Charter
violations from the Nortel Plan is sufficient grounds for the reconsideration of the interim
settlement agreement and it would be fair to do so, since every other creditor group has
fared better than this most vulnerable one and the court set the precedent for a significant
reconsideration of a prior court order for bond holders that made them whole.

41. Furthermore, The Sue Kennedy Affidavit, Feb. 23, 2010 had four seriously flawed
arguments for supporting the March 30, 2010 revised interim settlement agreement, when it
is considered in retrospect after taking into account developments in this CCAA proceeding
between Feb. 2010 and today:
i) “..however, our counsel advised us that (i) there was no statutory obligation under the terms
of the Trust Agreement which required Nortel to fund in full the HWT benefits.” Point 41
26

Nortel Networks Corporation (Re), [2015] ONSC 2987, May 12, 2015
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a) J. Paul Perell decided there was a tenable constructive fraud claim in his Justice Perell
Decision on Holley v. Northern Trust and Royal Trust Feb. 11, 201427. If there was no
unlawful conduct and no funding requirement within the HWT Trustee Agreement, there
would be no tenable constructive fraud claim.
[143] The problem for Ms. Holley, however, is that although she has pleaded a tenable constructive fraud
claim, the claim is caught by the CCAA release.
[ 148] … There may be a breach of contract or a breach of trust, or a constructive fraud, but there is no
dishonesty or moral turpitude of the degree necessary to constitute common law fraud, which is a very
serious tort precisely because it responds to genuine and not constructive dishonesty and moral
turpitude.

ii) “There was the limited cash flow within the Canada estate” Point 52

a) The Nortel Canada estate has approximately Cdn$5,653 million available for distribution
in 2017. At March 2010, the cash flow in the Canada estate was expected to improve
substantially, first from the proceeds of the sale of the Ottawa campus in October 2010 at of
US$208 million and later from the expected billions of dollars allocation to the Canada
estate from business sales. In 2017, the Canada estate has a US$4,143 million allocation of
the lock-box cash. See TABLE 5.

iii)

“…we had achieved a good result and it the best outcome obtainable in the

circumstances.” Point 60

a) It cannot be a best outcome when only nine months of LTD benefits were paid in
exchange for a broad legal release, without the full disclosure of evidence on the material
issues affecting disabled persons. Adjustment to the Nortel Plan for full payment of the
LTD income and medical and dental expense claims costs just 0.8% lower recovery %’s for
the other creditors. The other Canadian creditors have a dramatically better final total
financial position than the LTD. See TABLE 1 and TABLE 6.

iv)

“… we traded away the right to file risky and uncertain litigation and the right to argue

that the LTD beneficiaries should be in a separate class or have priority in any CCAA Plan,
27

Holley v. The Northern Trust Company, Canada, [2014] ONSC 889, Feb. 11, 2014 P. 143, 148
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for guaranteed money and benefits for a one year period, while we sort out our futures. We
did not give up our claims …the rights of the LTD beneficiaries to object to any CCAA
Plan.” Point 60

a) Nine months of benefits as the quid pro quo for concession of legal rights did not enable
the LTD to sort out their futures; rather it doomed their futures to live in poverty. While the
dissenting LTD suspected they were being forced into poverty at the time of the March 30,
2010 interim settlement decision and the November 2010 HWT settlement decision, they
now know with certainty the severity of the deleterious impact of the Nortel Plan’s
compromise on the LTD.
b) The dissenting LTD opposition to the interim settlement agreement and the HWT fraud
litigation was unsuccessful, but this was without the court considering the merit of the
alleged wrongdoing claims based on the full body of HWT evidence and a trial.
 The court did not implement Rule 7.08(4) of the Rules of Civil Procedure for the
Ontario Courts28 as interpreted in Rivera v. LeBlond29 on settlements with disabled
persons. All three aspects of this Rule for settlements with disabled persons were not met:
(i) intentional denial of evidence by the Court Monitor and Court30 that is not full
disclosure of evidence regarding the material issues affecting disabled persons;
 Tthe disabled representative legal counsel, Court Monitor and Court not conducting an
appropriate investigation and assessment on the alleged wrongdoings of
misrepresentations, breach of trust, constructive trust, constructive fraud (or fraud)
harming the disabled persons, although a trial is not necessary under this Rule provided
sufficient evidence has been submitted to enable the court to make the required
assessment.
 No disclosure of the legal fees of lawyers representing the disabled persons.
c) J. Perell summarily dismissed the HWT fraud class31 action for three reasons: (i) his
assessment that the settlement agreement legal release covered constructive fraud and that
J. Morawetz knew about the constructive fraud at the time he approved the settlement
28

Rule 7.08(4) of the Rules of Civil Procedure for the Ontario Courts
Rivera v. LeBlond, [2007] CanLII 7396 (ON SC) P. 19, 23, 24, 25, 26, 27, 30
30
Nortel Networks Corporation (Re), [2010] ONSC Transcript, March 3-5, 2010 Pg. 20 P. 2 0
31
Ibid, Holley v. Northern Trust, Canada, ONSC
29
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agreement; (ii) the HWT fraud class action was filed six months too late based on his
interpretation that the limitation period began at the time of the interim settlement
agreement February 2010 disclosure of the HWT 2008 financial statement (Court of
Appeal of Ontario agreed to the summary dismissal32 for this reason); and, (iii) the
fraud claim had no possibility of success as there was no dishonesty in the trustee actions.
The HWT fraud class action was summarily dismissed before the body of HWT evidence
was submitted and without a trial on the substantive issues of merit.
d) The court’s rush to approve the interim settlement with the LTD in 2010 in order to be
expeditious in its administration of the Nortel CCAA proceeding looks unreasonable in
retrospect in the context of this Nortel CCAA proceeding taking six more years after the
interim settlement agreement. There have been countless mediations, trials, reconsideration
of the bond allocation and appeals on the allocation of the lock-box assets. During this
extensive delay, there was court approval of US$3 billion cross-border claims against the
Canada estate for the benefit of the US creditors, including the bond holders, and the UK
Pension Protection Fund. These cross-border claim decisions and the cross-border bond
guaranties, are the main reasons why the May 12, 2015 allocation decision was a modified
pro-rata decision, resulting in the Canada estate getting such a low recovery % compared to
the US and UK estate creditors. The LTD is the worst impacted group by the cross-border
claims and the six year delay when considering that the combined HWT and CCAA
settlements deprive the LTD of substantive equality and adequate income for housing,
food, clothing and high medical and dental expenses.

32

Holley v. Northern Trust, Canada, [2014] ONCA 719, Oct. 21, 2014 P. 12, 13, 14, 15
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TABLE 1: NORTEL CREDITORS’ RECOVERY %’S

Nortel Bankruptcy Recovery %'s =
Cents on the Dollar of Claim
Canada (1)
US Bond Holders
US Pensioners
US Pension Benefit Guaranty Corporation
US Other Unsecured Creditors
UK Pensioners
UK Pension Protection Fund (DU Estimate)
UK /EMEA Other Unsecured Creditors (DU Estimate)
Global

Recovery %
Low
45
98

55

High
49
100
100
81
61
100
54
46

70

Sources:
Nortel CCAA Information Circular Nov. 30, 2016
Nortel Chapter 11 Disclosure Docket 17502 Dec. 1, 2016
Pensions & Investments - PBGC reaches settlement with Nortel …, Dec. 22, 2016
UK High Court of Justice Approved Judgement Nov. 3, 2016
Nortel UK Pension Plan Accounts March 31, 2009
Note (1)
* Canada Canadian dollar denominated claims
Canada US dollar denominated claims

42
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TABLE 2: NORTEL CANADIAN LONG TERM DISABLED COMBINED HWT AND CCAA SETTLEMENTS
Nortel Canadian Long Term Disabled
Canadian Dollars Millions
Income Actuarial Liability
Medical Expenses Actuarial Liability
Combined
Nortel Canadian Long Term Disabled
Canadian Dollars
Income Actuarial Liability
Medical Expenses Actuarial Liability
Combined

Aggregate
Act. Liab.

In Aggregate
HWT Settlement
CCAA Settlement (1)
38%
45%
30.4
22.3
0.0
13.4
30.4
35.7

79.9
29.7
109.6

# Persons (2)

Act. Liab.

357
360

223,810
82,500
306,310

Loss

Loss %

Settlement %

27.2
16.3
43.6

34%
55%
40%

66%
45%
60%

Per Person
HWT Settlement
CCAA Settlement
38%
45%
85,048
62,443
0
37,125
85,048
99,568

Loss

Loss %

Settlement %

76,319
45,375
121,694

34%
55%
40%

66%
45%
60%

49%
24.3
14.6
39.3

25.3
15.1
40.4

32%
51%
37%

68%
49%
63%

Sources:
Nortel HWT Illustrative Allocation Scenarios - Revised
Nortel CCAA Information Circular Nov. 30, 2016
Monitor's Report 99th Nov. 13, 2013
Appendix C- Mercers Actuarial Report for LTD and Other Plans 2010
Note
(1):
At the upper end of CCAA recovery %
Income Actuarial Liability
Medical Expenses Actuarial Liability
Combined

79.9
29.7
109.6

30.4
0.0
30.4

(2) There are also 158 spouses and 160 children covered for benefits (85 members with children)
Prepared by Diane Urquhart

3

273
TABLE 3: NORTEL CANADIAN LONG TERM DISABLED CAPITAL AND INCOME OVER TIME
KEY ASSUMPTIONS
CPI - Mercers
Medical Inflation - Mercers
Dental Inflation - Mercers
Investment Return
Age
Pre- Disability Income
Disability Income
Coverage

2010

2011

2012

2013

2014

2015

2016

2017

2018

2019

2020

2021

2022

2023

2024

2025

2026

2027

2028

2029

2030

2.4%

2.3%
8.4%
4.8%
1.01%
46

0.8%
8.2%
4.8%
0.95%
47

1.2%
8.0%
4.8%
0.78%
48

1.5%
7.8%
4.8%
1.13%
49

1.4%
7.6%
4.8%
0.82%
50

1.5%
7.4%
4.8%
0.82%
51

1.8%
7.2%
4.8%
1.3%
52

1.8%
7.0%
4.8%
1.8%
53

1.8%
6.8%
4.8%
2.3%
54

1.8%
6.6%
4.8%
2.8%
55

2.5%
6.4%
4.8%
2.8%
56

2.5%
6.2%
4.8%
2.8%
57

2.5%
6.0%
4.8%
2.8%
58

2.5%
5.8%
4.8%
2.8%
59

2.5%
5.6%
4.8%
2.8%
60

2.5%
5.4%
4.8%
2.8%
61

2.5%
5.2%
4.8%
2.8%
62

2.5%
5.0%
4.8%
2.8%
63

2.5%
5.0%
4.8%
2.8%
64

2.5%
5.0%
4.8%
2.8%
65

-26,948
-490
0
16,041
15,550
11,197
2,536
13,733
36,772
-34,955

-61,904
-1,436
0
16,323
14,887
11,958
2,657
14,615
37,420
-37,148

-99,052
-2,793
0
16,611
13,818
12,747
2,783
15,530
38,080
-39,792

-138,844
-3,915
0
17,025
13,109
13,563
2,915
16,478
39,028
-42,397

-181,241
-5,111
0
17,448
12,337
14,404
3,053
17,458
40,000
-45,120

-226,361
-6,383
0
17,883
11,500
15,268
3,198
18,467
40,996
-47,963

-274,324
-7,736
0
18,328
10,592
16,154
3,350
19,504
42,017
-50,929

-325,253
-9,172
0
18,785
9,612
17,059
3,509
20,568
43,063
-54,019

-379,271
-10,695
0
19,252
8,557
17,980
3,676
21,656
44,135
-57,234

-436,506
-12,309
0
19,732
7,422
18,915
3,851
22,766
45,234
-60,577

-497,083
-14,018
0
20,223
6,205
19,860
4,034
23,894
46,360
-64,049

-561,133
-15,824
0
20,727
4,903
20,853
4,225
25,079
47,515
-67,691

-628,823
-17,733
0
21,243
3,510
21,896
4,426
26,322
48,698
-71,510

69,388
1,263
30,473
16,041
47,776
0
0
0
36,772
11,004

80,392
1,865
30,795
16,323
48,984
0
0
0
37,420
11,563

91,955
2,593
31,121
16,611
50,325
0
0
0
38,080
12,245

104,200
2,938
31,586
17,025
51,549
0
0
0
39,028
12,521

116,721
3,292
32,058
17,448
52,798
0
0
0
40,000
12,798

129,519
3,652
32,537
17,883
54,072
0
0
0
40,996
13,076

142,595
4,021
33,023
18,328
55,372
0
0
0
42,017
13,355

155,950
4,398
33,516
18,785
56,698
0
0
0
43,063
13,636

169,586
4,782
34,017
19,252
58,051
0
0
0
44,135
13,916

183,502
5,175
34,525
19,732
59,432
0
0
0
45,234
14,197

197,700
5,575
35,041
20,223
60,839
0
0
0
46,360
14,479

212,178
5,983
35,564
20,727
62,274
0
0
0
47,515
14,760

226,938
6,400
36,096
21,243
63,738
0
0
0
48,698
15,040

45
60,000
70%

HWT + CCAA SETTLEMENTS WITH 6 YEAR DELAY ON CCAA SETTLEMENT
Settlement Capital
85,048
Capital Beginning of
Year
85,048
58,033
29,919
Capital Income
859
551
233
Nortel Disability Income
28,328
0
0
0
CPP Disability Income
13,672
13,986
14,098
14,555
Combined Income
42,000
14,845
14,650
14,788
Medical Expenses
6,186
6,705
7,255
7,836
Dental Expenses
1,750
1,833
1,920
2,011
Medical & Dental Exp.
7,935
8,538
9,175
9,847
Other Expenses
32,573
33,322
33,589
33,992
Net Loss
1,491
-27,015
-28,114
-29,050
WITHOUT
BANKRUPTCY
Settlement Capital
Capital Beginning of
Year
Capital Income
Nortel Disability Income
CPP Disability Income
Combined Income
Medical Expenses
Dental Expenses
Medical & Dental Exp.
Other Expenses
Net Loss

99,568
868
10
0
14,773
14,783
8,447
2,106
10,553
34,502
-30,272

-29,404
-241
0
15,175
14,934
9,089
2,206
11,295
34,985
-31,346

-60,750
-498
0
15,490
14,992
9,761
2,311
12,073
35,510
-32,591

0

28,328
13,672
42,000
0
0
0
32,573
9,427

0
0
28,719
13,986
42,705
0
0
0
33,322
9,383

6,227
82
0
15,763
15,845
10,464
2,421
12,885
36,135
-33,176

0
9,383
89
28,857
14,098
43,044
0
0
0
33,589
9,455

18,839
147
29,065
14,555
43,766
0
0
0
33,992
9,774

28,613
323
29,326
14,773
44,423
0
0
0
34,502
9,921

38,534
316
29,572
15,175
45,064
0
0
0
34,985
10,079

48,612
399
29,839
15,490
45,727
0
0
0
35,510
10,217

58,830
777
30,154
15,763
46,693
0
0
0
36,135
10,558

Sources:
Bank of Canada Consumer Price Index
Bank of Canada Guaranteed Investment Certificate 1-Year V122524
Nortel HWT Illustrative Allocation Scenarios - Revised
Nortel CCAA Information Circular Nov. 30, 2016
Monitor's Report 99th Nov. 13, 2013
Appendix C- Mercers Actuarial Report for LTD and Other Plans 2010
Prepared by Diane Urquhart
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TABLE 4: NORTEL CANADIAN LONG TERM DISABLED REASONABLE
EXPENSES EXCLUDING MEDICAL AND DENTAL EXPENSES
Average Household Expenditure (Canada)

Ex Health Care Per Person
Year

Number of Persons Per Household 2011
Food expenditures

2014

2014
2.5

8,109

3,244

17,160

17,160

4,393

4,393

2,067

827

Shelter
Household operation
Household furnishings and equipment
Clothing and accessories
Transportation
Health care
Personal care
Recreation
Education
Reading materials and other printed matter
Tobacco products and alcoholic beverages
Games of chance
Miscellaneous expenditures
Income taxes
Personal insurance payments and pension contributions
Gifts of money, alimony and contributions to charity
Sum

3,503

1,401

11,891

4,756

2,251

0

1,207

483

3,843

1,537

1,502

0

144

58

1,222

0

156

0

1,608

643

14,867

0

4,871

0

1,934

0

80,728

34,502

Source:
Statistics Canada, CANSIM, table 203-0021 and Catalogue no. 62F0026M.
Last modified: 2016-04-06.
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TABLE 5:

IMPACT ON OTHER CREDITORS OF BOND HOLDERS AND LTD RECONSIDERATIONS

IMPACT OF RECONSIDERATION FOR BOND OWNERS
US $ Millions

@ 100% of Bond Claim
@ 55% of Bond Claim
Impact of Reconsideration

Bonds
3,936
2,165

Bond Payments

US Claims
US Ratio Tot.
61%
5,459
91%
3,688

US
2,409
1,961
448

IMPACT OF RECONSIDERATION FOR LTD COMPARED TO BOND OWNERS
%
US
Canada
Cost of Reconsideration
Estate
Estate
Bonds
Disabled
US $
3,341
4,244
204
Cdn$
4,450
5,653
44
% of Local Estate
6.1%
0.8%
Notes:
Cdn$/US$

1.332
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Canada
1,771
1,771

SUM
4,180
3,732
448

US Limit
2,165
1,961
204

Tot.
Limit
3,936
3,732
204

Recovery
100%
95%
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TABLE 6: NORTEL CANADIAN LONG TERM DISABLED COMPARED TO PENSIONERS
HWT %
LTD Plan

Combined %

Max. CPP/OAS Income

45%

HWT Income

38%

28%

66%

$15,763

0%

45%

45%

$7,291

Pension Plan %

CCAA %

Combined %

Medical and Dental Expenses

Pension Plans

CCAA %

LTD M & D

Max. CPP + OAS

45%
Ontario Nortel Pension <= $12,000

100%

0%

100%

$20,312

Ontario Nortel Pension Portion > $12,000

78%

10%

88%

$20,312

Nova Scotia

67%

15%

82%

$20,312

Other

57%

19%

77%

$20,312

0%

45%

45%

$1,961

Medical and Dental Expenses

Pensioners M & D

LTD Life
Pensioners
Life

Sources:
CPP and OAS Maximum Benefits 2016
Nortel HWT Illustrative Allocation Scenarios - Revised
Appendix C- Mercers Actuarial Report for LTD and Other Plans 2010
Nortel Negotiated Pension Plan Webinar Nov. 26, 2015
Nortel Managerial Pension Plan Webinar Nov. 24, 2016
Notes:
Comparison of HWT & Pension Plan Funding
Canadian $ Millions

Managerial Pension Plan
Negotiated Pension Plan
Two Pension Plans

# of Members
Receiving Income

Pre OPGF
Assets

Liabilities

Pre OPBG
Deficit

Pre OPGG
Funding %

OPBG
Payment

1,762

3,110

-1,348

56.64%

287

77.12%

66.00%

6,000

760

1,280

-520

59.38%

97

79.59%

69.00%

12,500

2,522

4,390

-1,868

57.44%

384

77.84%

66.87%

6,500

August 2011 – Managerial Plan Pensions cut back to est. funded ratio of 70% for Ontario service, and 59% for other provinces (later adjusted to 66% for Nova Scotia service).
August 2011 – Negotiated Plan Pensions cut back to est. funded ratio of 75% for Ontario service, and 57% for other provinces (later adjusted to 69% for Nova Scotia service).
Jan. 1, 2010 - LTD disability Income reduced to zero, upon 38% HWT settlement.
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Ontario
Funding %

Nova Scotia
Funding %
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TABLE 7:

BANKRUPTCY PROFESSIONAL FEES AND DISBURSEMENTS

Nortel Bankruptcy Professional Fees
Canada
U.S.
U.K. (Inc. 18 EMEA Entities)

Jan. 14, 2009 to Sept. 10, 2016
Jan. 14, 2009 to Aug. 30, 2016
Jan. 14, 2009 to July 13, 2016

Total Professional Fees

US $ Millions
524
685
729

Cdn $ Millions
698
912
970

27%
35%
38%

1937

2580

100%

Sources:
U.S. Debtor-In-Possession Monthly Operating Reports for Feb. 2009 to August 2016
Ernst & Young Canada Court Monitor Report Numbers 8, 15,16, 25, 33, 35, 43, 50, 55,
59, 70, 78, 84, 87, 89, 91, 94, 98, 103, 104, 108, 114, 121, 127, 129 (to Sept. 10, 2016)
U.K. Joint Administrators Progress Reports Aug. 8, 2016 (to July 13, 2016)
Bankruptcy Fees & Disbursement %’s
Percentage of Peak Assets
Percentage of Current Assets

Global Estate US $ M.

Canada Estate Cdn $ M.

18%

10,500

11%

6,351

23%

8,464

12%

5,653

Jan. 4, 2017

1.3320

Canadian $ Per US $
Prepared by Diane Urquhart
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TABLE 8: EXECUTIVE RETENTION BONUSES
Court Document
US Debtors' Motion Feb. 27, 2009
Monitor's Report 4th, March 2, 2009
CBC Investigation Undisclosed
Bonuses

Date Approved

Period

March 11, 2009 KEIP
March 11, 2009 KERP

Nov. 28, 2009

US $ M
2009
2009

23.0
22.0

2009

7.5

US Debtors' Motion Feb. 11, 2010
Monitor's Report 37th Feb. 11, 2010

March 4, 2010
March 4, 2010
March 4, 2010
March 4, 2010

Special Incentive Plan
Reserve Plan
Discretionary Plan
Special Employee Agreements

2010&2011
2010&2011
2010&2011
2010&2011

92.4
7.0
20.0
4.5

Monitor's Report 78th Dec. 7, 2011
Debtors' Motion Oct. 25, 2011

Dec. 14, 2011 Retention Plan
Nov. 14, 2011 Incentive Plan
Special Employee Agreements

2012
2012
2012

3.9
3.5
1.0

Monitor's Report 89th Oct. 24, 2012
Debtors' Motion Dec. 19, 2012

Oct. 30, 2012 Retention Plan
Incentive Plan
Special Employee Agreements

2013
2013
2013

1.4
1.1
0.8

Monitor's Report 98th Oct. 22, 2013

Oct. 29, 2013 Retention Plan

2014

0.9

Monitor's Report 108th Sept. 24,
2014

Oct. 2, 2014 Retention Plan

2015

0.5

Monitor's Report 121st Sept. 22,
2015

Oct. 1, 2015 Retention Plan

2016

0.5

Sept. 29, 2016 Retention Plan

2017

0.5
190.0
1.3320
253.1

Monitor's Report 129th Sept. 23,
2016
TOTAL US $ MILLIONS
CDN$/US$
CDN $ MILLIONS

Jan. 4, 2017
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Court File No. 09-CL-7950
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. JUSTICE )
)
NEWBOULD
)
)

MONDAY, THE 1ST DAY OF
MAY, 2017

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
NORTEL NETWORKS CORPORATION, NORTEL NETWORKS LIMITED,
NORTEL NETWORKS GLOBAL CORPORATION, NORTEL NETWORKS
INTERNATIONAL CORPORATION, NORTEL NETWORKS
TECHNOLOGY CORPORATION, NORTEL COMMUNICATIONS INC.,
ARCHITEL SYSTEMS CORPORATION AND NORTHERN TELECOM CANADA
LIMITED
APPLICATION UNDER THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED
ORDER
(Waiver and Reserve Approval Order)
THIS MOTION made by Nortel Networks Corporation, Nortel Networks Limited,
Nortel Networks Technology Corporation, Nortel Networks Global Corporation, Nortel
Networks International Corporation, Nortel Communications Inc., Architel Systems
Corporation and Northern Telecom Canada Limited (collectively, the “Canadian Debtors”)
jointly with Ernst & Young Inc. in its capacity as monitor of the Canadian
Debtors (the “Monitor”) for the relief set out in the Notice of Motion dated April 27, 2017,
was heard this day at 330 University Avenue, Toronto, Ontario.
ON READING the One Hundred and Thirty Eighth Report of the Monitor dated
April 26, 2017 (the “Report”) and the Notice of Intention to Appear and Submission for
Anticipated January 24, 2017 Fairness Hearing to Sanction the Nortel CCAA Plan from Greg
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-2McAvoy and Jennifer Holley (the “LTD Objectors”), and on hearing submissions of counsel
for the Monitor, counsel for the CCC, counsel for the U.S. Debtors, counsel for the UCC,
counsel for the Bondholder Group, counsel for the EMEA Debtors, counsel for the UKPI and
counsel for those other parties present and Greg McAvoy and Jennifer Holley (collectively,
the “LTD Objectors”) appearing on their own behalf, no one appearing for any other person
on the service list although duly served as appears from the affidavit of  sworn , filed.
AND UPON BEING ADVISED the LTD Objectors consent to this Order.
SERVICE AND DEFINITIONS
1.

THIS COURT ORDERS that the time for the service of the Notice of Motion and
the Motion Record is hereby abridged and validated so that this motion is properly
returnable today and hereby dispenses with further service thereof.

2.

THIS COURT ORDERS that capitalized terms used herein and not otherwise
defined shall have the meaning given to them in the Waiver and Reserve Agreement
or the Plan (each as defined below).

APPROVAL OF WAIVER AND RESERVE AGREEMENT RE: FINAL ORDER
CONDITION
3.

THIS COURT ORDERS that the Waiver and Reserve Agreement dated April 26,
2017 (the “Waiver and Reserve Agreement”), a copy of which is attached as
Schedule “A” hereto, be and is hereby approved.

4.

THIS COURT ORDERS that, without limiting the generality of the foregoing
paragraph 3, pursuant to Section 9.6 of the Plan of Compromise and Arrangement
pursuant to the Companies’ Creditors Arrangement Act concerning, affecting and
involving the Canadian Debtors dated November 30, 2016 and approved by this
Court in its Sanction Order dated January 24, 2017 (the “Plan”), the waiver by the
Monitor contained in Section 4(a) of the Waiver and Reserve Agreement be and is
hereby approved and the Monitor be and is hereby authorized to take such steps as
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-3may be necessary to effect and implement the Plan, the Settlement and Support
Agreement and the Waiver and Reserve Agreement.
APPEAL RESERVE AND CAP
5.

THIS COURT ORDERS that the Canadian Estate be and is hereby authorized and
directed to establish a reserve in the amount of CA$44 million (the “Appeal
Reserve” and the “Appeal Reserve Amount”, respectively) in respect of the
maximum additional amount that may be determined by the Canadian Court to be
due on account of the LTD Obligations beyond pro rata distributions on account of
the LTD Obligations that are Proven Affected Unsecured Claims under the Plan.

6.

THIS COURT ORDERS that the Appeal Reserve shall be funded from the
payments to be made to the Canadian Estate pursuant to the Settlement and Support
Agreement, and shall be held by the Canadian Estate as part of the Administrative
Reserve. The sole purpose of the Appeal Reserve shall be to fund any additional
payments determined by the Canadian Court to be due to the LTD Beneficiaries
beyond pro rata distributions on account of the LTD Obligations that are Proven
Affected Unsecured Claims under the Plan. In the event: (i) leave to appeal the
order of the Ontario Court of Appeal arising from the endorsement of the Ontario
Court of Appeal dated March 13, 2017 (Docket: M47511) (the “OCA Order”) to
the Supreme Court of Canada (“SCC”) is not sought on or before May 12, 2017 (or
such later date as may be permitted by the SCC); (ii) any such leave to appeal
application is dismissed by the SCC; or (iii) any appeal of the OCA Order heard by
the SCC is dismissed and the Sanction Order is upheld, the Appeal Reserve shall be
immediately terminated and all amounts held in respect thereof shall become
Available Cash of the Canadian Estate.

7.

THIS COURT ORDERS that the establishment of the Appeal Reserve shall not
constitute a trust in favour of the LTD Beneficiaries or any other Person and all
amounts held in respect of the Appeal Reserve shall remain the exclusive property
of the Canadian Estate.
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-48.

THIS COURT ORDERS that the maximum additional entitlement that may be
established on account of the LTD Obligations against the Canadian Estate beyond
pro rata distributions on account of the LTD Obligations that are Proven Affected
Unsecured Claims under the Plan be and is hereby capped at the Appeal Reserve
Amount. None of the LTD Objectors, any other LTD Beneficiary or any other
Person shall be permitted to establish (or seek to establish) any additional
entitlement, Claim, Post-Filing Claim, or other obligation or liability of the
Canadian Estate (whether pursuant to the Plan or otherwise) on account of the LTD
Obligations in excess of the Appeal Reserve Amount and any such entitlement,
Claim, Post-Filing Claim or other obligation or liability of the Canadian Estate in
excess of the Appeal Reserve Amount be and is hereby forever barred, released,
extinguished and discharged.

9.

THIS COURT ORDERS that the releases provided for in Section 7.1 of the Plan
shall be applicable to any entitlement, Claim or Post-Filing Claim of the LTD
Beneficiaries on account of the LTD Obligations in excess of the Appeal Reserve
Amount.

10.

THIS COURT ORDERS that the rights of all parties in interest in the CCAA
Proceedings (including, without limitation, the Canadian Estate, the Monitor, the
U.S. Debtors and the EMEA Debtors) to continue to oppose any LTD Appeal and
to otherwise challenge any entitlement of the LTD Beneficiaries to any payment or
distribution from the Canadian Estate beyond pro rata distributions on account of
the LTD Obligations that are Proven Affected Unsecured Claims under the Plan be
and are hereby reserved. Without limiting the generality of the foregoing, the rights
of all parties in interest in the CCAA Proceedings to challenge the calculation of the
amount alleged to be owing for payment in full of the LTD Obligations be and are
hereby reserved.
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-5MISCELLANEOUS
11.

THIS COURT HEREBY REQUESTS the aid and recognition of any court,
tribunal, regulatory or administrative body having jurisdiction in Canada, the
United States, the United Kingdom or elsewhere, to give effect to this Order and to
assist the Canadian Debtors (including the Canadian Estate), the Monitor and their
respective agents in carrying out the terms of this Order. All courts, tribunals,
regulatory and administrative bodies are hereby respectfully requested to make such
orders and to provide such assistance to the Canadian Debtors (including the
Canadian Estate) and to the Monitor, as an officer of this Court, as may be
necessary or desirable to give effect to this Order, to grant representative status to
the Monitor in any foreign proceeding, or to assist the Canadian Debtors (including
the Canadian Estate) and the Monitor and their respective agents in carrying out the
terms of this Order.

12.

THIS COURT ORDERS that each of the Canadian Debtors

(including the

Canadian Estate) and the Monitor be at liberty and are hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body,
wherever located, for the recognition of this Order and for assistance in carrying out
the terms of this Order.
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