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Court File No. CV-15-527493-00CP
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:

HAIDAR OMARALI
Plaintiff
and -

JUST ENERGY GROUP INC., JUST ENERGY CORP.
and JUST ENERGY ONTARIO L.P.
Defendants
Proceeding under the Class Proceedings Act, 1992

FACTUM OF THE DEFENDANTS
(Certification, returnable June 21-23, 2016)
PART I - OVERVIEW
1.

The plaintiff, Haidar Omarali (the "Plaintiff), seeks to bring this action on his

own behalf, as well as on behalf of all persons who, since 2012, provided services to the
defendants. Just Energy Group Inc., Just Energy Corp. and/or Just Energy Ontario Limited
Partnership (collectively, "Just Energy") pursuant to an independent contractor agreement (an
"ICA"). The tenws of the ICA make it clear that the persons embraced by this proposed class
definition—^referred to herein as "Sales Agents"—intended to, and agreed to, provide sales and
marketing services to Just Energy as independent contractors operating their own businesses for
their own benefit.

This intention is evideneed not only by the repeated use of the tenn

-2"independent contractor", but more importantly, by the substantive provisions of the ICA which
afforded each Sales Agent a wide discretion concerning the manner in which they elected to
perfonn the contracted-for services, and left each Sales Agent largely independent of Just Energy
and free of control or supervision.

2.

The Plaintiffs allegation, in essence, is that the Sales Agents were not, in law,

independent contractors, but rather employees within the meaning of the Employment Standards
Act, 2000 (the "ESA"). Accordingly, it is alleged that the Sales Agents were entitled to the
benefits prescribed by that legislation including compensation at the prescribed minimum hourly
wage, overtime pay, vacation pay and holiday pay. The Plaintiff argues that, notwithstanding the
terms of the ICA, each and every Sales Agent was, in fact, working under conditions and on
tenus that attract an "employee" characterization.

3.

There are only two ways of analyzing the Plaintiffs proposed action, both of

which are fatal to certification. Either,

(a)

The terms of the contract between Just Energy and each Sales Agent must be
found in the express provisions of the ICA.

Where contracting parties have

reduced their agreement to writing there is a strong presumption that that
document is intended to be an exhaustive expression of the parties' shared
intentions; if the written terms are clear and unambiguous, extrinsic evidence will
not be admitted to vary or modify those terms. A review of the ICA clearly
discloses that the Sales Agents performed their functions with a degree of
independence that is consistent only with an "independent contractor"
characterization. Since the ICA is incorporated by reference into the Plaintiffs

-3 statement of elaim, it must be eonsidered in this Court's analysis of the question
of whether the Plaintiff has pleaded a viable claim. An analysis of the ICA
demonstrates that the Plaintiff cannot invoke the rights granted by the ESA;
consequenlty, his claim fails under paragraph 5(1)(a) of the Class Proceedings
Act, 1992 (the "CPA"); or

(b)

If the terms of the ICA are not detenninative of a contractual relationship between
each Sales Agent and Just Energy, and it is open to the Plaintiff to demonstrate
that some Sales Agents provided their seiwices on different contract terms (as
demonstrated by the manner in which they actually perfonned their sales and
marketing activities), then the proposed action necessarily fails the test of
commonality under paragraph 5(l)(e) of the CPA. The evidence demonstrates
that there is a wide range of variation in the ways in which Sales Agents elected to
perfonn their sales activities, including working more or less closely with other
independent contractors representing Just Energy. If the Plaintiff is correct that
this conduct can have the effect of amending the parties' contract, and converting
an independent contractor relationship into an employment relationship, this is a
matter that can only be determined on an individual basis.

4.

In short, the issues raised in this action are only common among the putative class

members if their claims are not substantively viable. If, however, particular class members have
viable claims, this can only be a function of their own idiosyncratic circumstances; that is, their
decision to step outside of the relationship defined by the parties' written contract and, through
conduct, establish a different relationship.

5.

The foundation of the Plaintiffs argument on certification is that each and every

Sales Agent has stepped outside the express tenus of the ICA in precisely the same way, and has
established, in practiee, the same "employment" contract with Just Energy. The Plaintiff argues,
"The overriding commonality of the Sales Agents' job functions, combined with Just Energy's
common employment structure, means the employment status of the Sales Agents can be
detenuined in common."' If the manner in which certain Sales Agents elect to operate constitute
them employees as a matter of law (rather than evidencing the freedom and flexibility afforded
to them as independent contractors), then this is, in each case, a unique and individual question.
The evidence adduced demonstrates that there is no basis in fact for the Plaintiffs assertion of
commonality.

6.

For the foregoing reasons, this motion should be dismissed.

PART II - FACTS
The Parties
7.

The Plaintiff worked as a Sales Agent for Just Energy from August 2012 to

December 2013. The Plaintiff performed the service of door-to-door marketing of gas and
electricity contracts.^ Ele perfonned these serviees pursuant to an ICA that he executed on July
23,2012.^

8.

Just Energy provides electrieity and natural gas supply to residential and

commercial customers across North America. Just Energy commenced operations in Ontario in

Factum of the Moving Plaintiff (Certification Motion), para. 1.
Affidavit of Haidar Omarali, affirmed August 6, 2015 ("Omarali Affidavit"), paras. 8-9 [Motion Record of the
Moving Party (Motion for Certification), Tab 5, p. 352].
Affidavit of Richard Teixeira, sworn January 25, 2016 ("Teixeira Affidavit"), Exhibit "D" [Responding Motion
Record of the Defendants (Motion for Certification), Tab 1(D), pp. 50-82].

-5 1997, initially marketing fixed price natural gas contracts. In 2002, the market for electricity was
deregulated in Ontario, after which time. Just Energy began to market electricity in addition to
natural gas."^ Just Energy carries on business in Alberta, Manitoba, Saskatchewan, British
Columbia and Quebec in Canada, and in fourteen states in the United States.^

Independent Nature of Just Energy's Sales Force
9.

From the time it commenced its operations in Ontario, Just Energy has utilized

independent Sales Agents to solicit contracts for natural gas and electricity. Some of these Sales
Agents go door-to-door with the purpose of persuading potential customers to sign contracts for
their natural gas and electricity needs. Other Sales Agents approach existing customers when
their contracts are due to expire, encouraging those customers to renew their contracts with Just
Energy. Yet other Sales Agents are involved in commercial sales or commercial renewals. For
each customer that a Sales Agent procures or renews, he or she receives various commission
payments based upon the quantity of product purchased by the customer and the length of time
that that customer is in a relationship with Just Energy.^

10.

Just Energy operates on the basis of regional sales offices. Each regional office is

operated by a "regional distributor". Most regional distributors began as door-to-door Sales
Agents and, like Sales Agents, continue to be engaged pursuant to written distributor agreements
stipulating that they provide their services as independent contractors. Each regional office
recruits, trains and provides the platfonn and mechanism for Sales Agents to directly market Just
Energy's product offerings to customers and potential customers.

Regional distributors are

Teixeira Affidavit, paras. 2-3 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, pp.
1-2].

^

Teixeira Affidavit, para. 5 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p. 2].

®

Teixeira Affidavit, para. 4 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p. 2].

compensated through "overrides" representing a percentage of the contracts successfiilly entered
into by that office's Sales Agents, and goods and services delivered by Just Energy under those
contracts.^

11.

To assist the Sales Agents in being successful, Just Energy has developed a door-

to-door solicitation program designed to enhance the Sales Agents' suceess in securing customer
contracts. The Just Energy program includes recruiting, training and motivating new Sales
Agents who can choose to work as part of a team or on their own. While Sales Agents often
elect to work in teams organized by an assistant to the regional distributor, a erew coordinator or
an assistant crew coordinator, there is no obligation to work out of a regional office or with a
team from that office. The team model is made available as history has proven that collaboration
among Sales Agents can help to make each of them more successful while still enabling Sales
Agents to manage their own sales efforts as they may see fit.^

Importance of Independence to Sales Agents
12.

The independence of the Sales Agent's role is important to many Sales Agents.

As independent, full commission agents, each Sales Agent's success is related to the individual
effort that he or she chooses to bring to the sales task. Many of Just Energy's most successful
Sales Agents prefer the freedom

and lack of structure that comes with a direct selling

Teixeira Affidavit, paras. 12, 15, 48 [Responding Motion Record of the Defendants (Motion for Certification), Tab
1, pp. 4, 5, 15]; Affidavit of Jody Kelly, sworn January 25, 2016 ("Kelly Affidavit"), para. 4 [Responding Motion
Record of the Defendants (Motion for Certification), Tab 2, p. 176].
Teixeira Affidavit, paras. 13-14 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p.
4].

environment and prefer the straight commission remuneration that can lead to higher incomes
based upon their individual efforts.^

13.

Furthennore, many Sales Agents value the flexibility afforded by working in the

capacity of an independent contractor, including the freedom from any minimum hourly or sales
target commitments, and the freedom to terminate the relationship at any time. Just Energy
draws its Sales Agents from all walks of life, from varied educational and employment
backgrounds and from those who may have a range of experiences in a sales enviromnent. This
can include a spectrum of individuals from students to the recently retired. While Just Energy
endeavours to train and motivate its Sales Agents to succeed. Just Energy understands that many
Sales Agents may only spend a short time undertaking the door-to-door function and may move
on to other opportunities which they may consider to be more suitable to their particular needs,
skills or for other personal circumstances.'"

14.

Furthermore, Just Energy encourages its successflil Sales Agents to also look to

enhance their relationship with Just Energy by taking on more advanced roles as crew
coordinators or regional distributors."

The Contracting Process
15.

Where an individual expresses an interest in becoming a Just Energy Sales Agent,

that individual will attend a regional office where he or she will interview with the office's

Teixeira Affidavit, paras. 19-20 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1,
pp. 5-6]; Kelly Affidavit, paras. 21-22 [Responding Motion Record of the Defendants (Motion for Certification),
Tab 2, p. 180].
Teixeira Affidavit, paras. 19, 21 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1,
pp. 5-6],
Teixeira Affidavit, para. 19 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, pp. 5
6],

regional distributor. The regional distributor will reiterate the philosophy of Just Energy, which
is that the Company has a sales force of independent Sales Agents who operate on a 100%
commission based compensation structure. This interview is conducted as a one-on-one session.
By the end of the interview, each candidate will have been told that should they accept a position
as a Sales Agent, he or she will be required to execute a contract expressly providing that he or
she will provide services to Just Energy as an independent contractor, and not an employee.'^

16.

At this stage of the recruitment process the "independent contractor" relationship

between Just Energy and a successtul candidate has been made clear. Each candidate will
understand that there are no benefits provided by Just Energy, that they may come and go as they
choose, that there are no deductions from their commission payments for statutory reasons or
otherwise, and that any expenses they incur are their own to claim. It is explained that Just
Energy assumes no obligations regarding hourly wages, overtime pay, holiday pay, sick time, or
the like. Just Energy is clear and explicit in this regard, and endeavours to ensure that any
questions a candidate may have regarding the nature of a Sales Agent's role are addressed.'^

17.

Where the candidate elects to become a Just Energy Sales Agent he or she is

required to execute an "Independent Contractor Agreement" ("ICA") described more fully
below. The ICA documents the information provided to the candidate concerning the nature of
the parties' relationship, and memorializes the candidate's agreement to those tenns.'"^

Teixeira Affidavit, para. 28 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, pp. 8
9]; Kelly Affidavit, para. 9 [Responding Motion Record of the Defendants (Motion for Certification), Tab 2, p. 177].
Teixeira Affidavit, para. 29 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p. 9].
Teixeira Affidavit, para. 28 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, pp. 8
9].

18.

The candidate must then participate in Just Energy's training program. That

program is a five-module course explaining the independent Sales Agent relationship at Just
Energy, the legal and regulatory framework relevant to the position, Just Energy's product and
service offerings, and the tools and techniques by which an Sales Agent can be successful at
door-to-door energy sales.

19.

The mandatory nature of Just Energy's training program is largely a function of

regulatory compliance. In addition to being designed to foster success in each Sales Agent's
marketing activities. Just Energy's training also includes a module mandated by the Ontario
Energy Board (the "OEB") and an OEB-mandated exam. The content that is provided during the
OEB module is dictated by the province and Just Energy's regional distributors follow the strict
regulatory scheme with respect to the content that must be taught, reviewed and examined
upon."'

20.

While the regulatory environment in which Just Energy operates mandates the

foregoing training and, to some extent, imposes restrictions on the manner in which Sales Agents
may carry out their marketing activities, the Sales Agents are otherwise free to develop their own
methods and approaches to sales. Sales Agents are not required to follow scripts prescribed by
Just Energy or otherwise follow Just Energy's suggestions or advice.'^ Sales Agents are,
however, obligated to identify themselves as representatives of Just Energy, must distribute
business cards to this effect, and must wear identification badges that elearly indieate that they
Teixeira Affidavit, paras. 30-32 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1,
pp. 9-10].
Teixeira Affidavit, paras. 32-33 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p.

10].
Teixeira Affidavit, para. 31[Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p. 10];
Kelly Affidavit, paras. 12-14 [Responding Motion Record of the Defendants (Motion for Certification), Tab 2, p.
178].

- 10are acting on behalf of Just Energy. These requirements are prescribed in the OEB's Electricity
Retailer Code of Conduct and Code of Conduct for Gas Marketers', they are not imposed by Just
Energy.'^

The Independent Contractor Agreement
21.

Each Sales Agent is required to execute an ICA. As noted, the Plaintiff executed

his ICA on July 23, 2012. In addition to being entitled "Independent Contractor Agreement",
that document describes the executing Sales Agent as an "independent contractor" no fewer than
12 times, including the following provision whieh appears in capitalized, bolded and underlined
text;

THIS INDEPENDENT CONTRACTOR RELATIONSHIP
DOES NOT QUALIFY THE CONTRACTOR FOR
MINIMUM WAGE, WORKERS COMPENSATION OR
OTHER EMPLOYMENT BENEFITS. CONTRACTORS
WHO MUST COLLECT G.S.T.. MUST HAVE THEIR OWN
G.S.T. NUMBER
22.

The ICA is also explicit in stating that the Sales Agent is not an employee,

providing in bold text:

The Contractor is not, and shall make no claim that the
Contractor is, an employee of JEC.
23.

However, the ICA does not merely purport to apply the labels of "independent

contractor" and "not employee"; the ICA also defines a substantive contractual relationship that
constitutes the Sales Agent (and his or her marketing business) as independent of the business of
Just Energy. Key provisions in this regard inelude the following:

Omarali Affidavit, Exhibit "J" [Motion Record of the Moving Party (Motion for Certification), Tab 5(J), pp. 487
529]; Omarali Affidavit, Exhibit "K" [Motion Record of the Moving Party (Motion for Certification), Tab 5(K),
530-570].

-11 5. Independent Status; The Contractor is, and will always be
considered, an independent contractor under this Agreement. The
Contractor understands and agrees that the Contractor shall be
responsible for and neither JEC nor JEOLP will reimburse the
Contractor for any transportation, accommodation, food or any
other expenses incurred by the Contractor in the perfonnance of
the Contractor's services hereunder. The Contractor has control,
independent of JUST ENERGY, over the time the Contractor
chooses to solicit Contracts, the areas in which the Contractor
chooses to solicit Contracts, and the manner in which Contracts are
to be solicited, so long as such manner is in accordance with
Applicable Law, the Codes and JEC's reasonable policies
regarding treatment of potential customers (as deseribed in any
JUST ENERGY manual, code of conduct or other document
provided to the Contractor by JUST ENERGY). JUST ENERGY
does not employ Contractors and there is no employer/employee
relationship between JUST ENERGY and the Contractor.
[...] The Contractor shall be responsible (as applicable) for the
payment of, and JEC shall not deduct, withhold or pay, income
tax, employment insurance premiums, government pension
plan premiums, employer health tax premiums or any other
similar amounts with respect to the Contract. The Contractor
is also responsible for the payment of workers compensation
premiums or contributions and is not entitled to workers
compensation. The Contractor is solely responsible for making
all of these payments, if required.

7. Not Exclusive: The Contractor and JEC agree that the
Contractor's services are not, and are not intended to be, exclusive
to JEC. Notwithstanding the foregoing, the Contractor agrees not
to provide services to other business entities that compete directly
with the business carried on by JUST ENERGY during the term of
this Agreement and for a period of three (3) weeks following the
termination of this Agreement.

11. Subcontracting. The Contractor shall not, without the express
written consent of JEC, subcontract with or assign or transfer any
of its rights or obligations under this Contract to any person or
entity (each a "subcontractor"), unless the subcontractor (i) has
undergone the product and consumer protection orientation
program provided by JEC and/or its affiliates; (ii) has consented to
a background check by JEC, its affiliates and/or background-

- 12checks.com and been approved by JEC and/or its affiliates; (iii)
agrees to display a photo identification tag provided by JEOLP at
all times when rendering services in furtherance of this Agreement;
and (iv) acknowledges having received a copy of, and having read,
the JUST ENERGY information manual and code of conduct.
24.

With respect to the manner in which the Sales Agent is to carry out his or her

door-to-door sales activities, Section 2 of the ICA, entitled "Applicable Laws and Codes of
Behaviour", explains that the Sales Agents are required to comply with all laws and all
regulatory codes such as those promulgated by the OEB. That section also provides that the
Sales Agent must at all times display an OEB-mandated photo identification tag. Despite these
restrictions, the ICA nevertheless provides that the Sales Agent is free to develop his or her own
marketing and sales methods and presentation;

The Contractor shall not make any representation to any potential
or actual customer of JUST ENERGY unless said representation is
either contained in the written material published by JUST
ENERGY from time to time for use by the Contractor or is
absolutely true and not in any way misleading to the potential or
actual customer.
25.

In other words, the Sales Agent is not obligated to follow any sales script; the

agent may make any representations contained in Just Energy's publication, or he or she may
make any other representations of his or her own choosing so long as these are true and not
misleading.

26.

To summarize, the key substantive terms of the ICA provide that:

(a)

Just Energy does not engage Sales Agents as employees and does not provide
employment benefits of any sort including the pa3mient of workers' compensation
premiums;

- 13 (b)

Just Energy will not make any payroll deductions from the Sales Agent's
commission income, and the Sales Agent bears the obligation to make any such
statutorily-mandated payments

(c)

The Sales Agent must bear all costs incurred in carrying out sales activity under
the ICA; Just Energy is not responsible for, and will not reimburse, such
expenses;

(d)

The Sales Agent is free to choose (1) the times when he or she will solicit
contracts, (2) the location where he or she will solicit contracts; and (3) the
manner in which he or she will solicit contracts;

(e)

The Sales Agent is free to provide services for other persons or entities so long as
those services are not competitive with those of Just Energy; and

(f)

The Sales Agent is free to engage one or more subcontractors so long as any such
subcontractor receives the necessary training mandated by the OEB and is
approved by Just Energy.

27.

Nothing in Just Energy's training and orientation materials contradicts the

contents of the ICA. While these documents do provide guidance with respect to recommended
sales techniques, and eneourage Sales Agents to dress and conduct themselves in a professional
manner, these are not presented as contractual obligations. There is no suggestion that failure to
follow this guidance will attract adverse consequences.'^

" Affidavit of Janna Young, sworn March 14, 2016 ("Young Affidavit"), Exhibit "B" [Responding Motion Record of
the Defendants (Motion for Certification), Tab 3(B), pp. 302-404].

-14
28.

Nothing in the ICA or Just Energy's training and orientation materials reserves to

Just Energy a right to direct how sales activities are earned out, or to impose any workplace
discipline on Sales Agents for any failure to comply with such directives or instructions. The
only conduct in respect of which Just Energy reserves the right to take action involves alleged
contraventions of the OEB-mandated Codes of Conduct. This is a function of the fact that the
OEB imposes upon Just Energy the primary responsibility to ensure that its representatives
00

comply with the Codes of Conduct.

Performance of Services Pursuant to the Independent Contractor Agreement
29.

Consistent with the ICA, Just Energy's Sales Agents are at liberty to engage in

door-to-door sales at any time and at any location, so long as their sales efforts comply with the
regulatory framework prescribed by the OEB.^' Just Energy does not require any reports or sales
updates from its Sales Agents and it does not have a sales quota, minimum number of doors to be
knocked on per day or a minimum number of hours that a Sales Agent must engage in marketing
•
22
•
activities.
Since
Just Energy does not impose any minimum hours, minimum days or minimum

sales quotas, Sales Agents are free to take time off at their option; however, as compensation is
100% commission, making that choice means that no income will be eamed.^^

30.

While each Independent Contractor can elect to operate in a quasi-team like

environment at the regional sales offices, these offices and the team leader structure at each

Young Affidavit, Exhibit "B" [Responding Motion Record of the Defendants (Motion for Certification), Tab 3(B),
pp. 302-404].
Kelly Affidavit, paras. 17-18, [Responding Motion Record of the Defendants (Motion for Certification), Tab 2, p.
179]; Teixeira Affidavit, para. 43 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1,
p. 13].
Teixeira Affidavit, para. 43 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p. 13].
Cross-Examination of Kian Nazerally, March 18, 2016 ("Nazerally Cross-Examination"), p. 51, qq. 316-17 [Motion
Record (Motion to Compel Answers to Undertakings and Refusals), Tab 7, p. 93].

- 15office have been created only to serve as means to facilitate and foster success?'^ Every activity
is voluntary and the participation in any opportunity for growth is within the sole discretion of
each and every Sales Agent. Sales Agents who elect to operate independently may participate in
few if any team activities

31.

The only records of a Sales Agent's activities are the customer contracts

submitted to Just Energy for approval and processing. Because of the freedom afforded to the
Sales Agents, Just Energy does not have any records or information concerning the number of
hours or days worked by each Sales Agent, or the number of calls made on prospective
customers. 26 Indeed, the Plaintiff and the other fonner Sales Agents providing evidence in
support of this motion have all sworn the Just Energy does not monitor or record the number of
hours or days worked. Nor do the Sales Agents have their own records respecting the number of
hours worked.^'

32.

Notwithstanding the freedom afforded to Sales Agents, Just Energy's regional

distributors, crew coordinators and assistant crew coordinators do conduct meetings in each
office to assist with sales development. Some Sales Agents elect to participate in these meetings
because they offer valuable role playing exercises, and guidance on how to deal with customer

Cross-examination of Richard Teixeira, March 16, 2016 ("Teixeira Cross-Examination"), p. 51, q. 221
Teixeira Cross-Examination, p. 62, qq. 263-65.
Teixeira Affidavit, para. 43 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p. 13],
Omarali Affidavit, para. 44 [Motion Record of the Moving Party (Motion for Certification), Tab 5, p. 363];
Affidavit of Mortuza Awal, affirmed August 2, 2015 ("Awal Affidavit"), para. 18 [Motion Record of the Moving
Party (Motion for Certification), Tab 6, p. 652]; Affidavit of Kian Nazerally, affirmed August 10, 2015 ("Nazerally
Affidavit"), para. 18 [Motion Record of the Moving Party (Motion for Certification), Tab 7, p. 658]; Affidavit of
Petra Filipovic, affirmed August 7, 2015 ("Filipovic Affidavit"), para. 18 [Motion Record of the Moving Party
(Motion for Certification), Tab 8, p. 664]; Nazerally Cross-Examination, p. 53, qq. 327-28 [Motion Record (Motion
to Compel Answers to Undertakings and Refusals), Tab 7, p. 93].

- 16objections and questions regarding Just Energy's business and products. Some Sales Agents
elect find that these meetings are not only informational, but also motivational.^^

33.

The Sales Agents are well aware that participation in such meetings is entirely

optional. Some elect to participate and other do not; for those who do elect to participate, the
frequency of attendance varies from individual to individual, and may change over time.^^

34.

The foregoing is equally applicable to "road trips" that some crew coordinators

and assistant crew coordinators organize, whereby a group of Sales Agents will travel to areas
outside the territory of their regional distributor.^® While some Sales Agents find these road trips
to be lucrative and profitable ventures, others do not. The choice to participate is, once again,
that of the individual Sales Agent.^' Sales Agents are not assigned to particular locations or
territories and are free to conduct their sales activities wherever they choose.^^ Just Energy does
not own or supply the vehicles used in such road trips.

35.

Sales Agents are also free to hire others with administrative and other tasks and

may, subject to Just Energy's approval, hire others to assist in sales activities. Furthermore,
since there is no mandatory of minimum time commitment, Sales Agents can pursue other
business ventures so long as these do not compete with Just Energy's business. There is also no
requirement that Sales Agents execute their ICA in their personal capacity; they are free
Teixeira Affidavit, para. 44 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, pp. 13
14].
Teixeira Affidavit, paras. 44-46 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1,
pp. 13-14].
Kelly Affidavit, para. 20 [Responding Motion Record of the Defendants (Motion for Certification), Tab 2, pp. 179
180].
Teixeira Affidavit, paras. 45-46, 49 [Responding Motion Record of the Defendants (Motion for Certification), Tab
1, pp. 14-15]; Kelly Affidavit, para. 20 [Responding Motion Record of the Defendants (Motion for Certification),
Tab 2, pp. 179-180].
Teixeira Cross-Examination, p. 44, q. 192; Teixeira Affidavit, paras. 53(a), 53(b) [Responding Motion Record of the
Defendants (Motion for Certification), Tab 1, p. 17].

incorporate their business if they are of the view that this will provide taxation or liability
protection advantages.

36.

The Plaintiff and the other former Sales Agent witnesses have sworn evidence

suggesting that Sales Agents are not free to market where and when they want, or how they
want. However, they provide no evidence to substantiate this suggestion. None of the four
witnesses swears that he or she was reprimanded or disciplined for exercising, or attempting to
exercise, the freedom conferred by the ICA. None swears that he or she was tenninated for
exercising rights granted under the ICA.^"^ The only "evidence" in this regard is the Plaintiffs
hearsay statement, "I am aware of Sales Agents who were threatened with tennination for trying
to market in a location not approved by the Regional Distributor", and the other witnesses'
statements to the effect, "Sales Agents who market in areas not approved for the day would
receive a warning from the Regional Director or threats of tennination."^^ No details are
provided, and there is no suggestion that the Plaintiff or the other witnesses personally received
such threats; there is, therefore, no evidence of the type of control alleged.

37.

Furthermore, it is significant in this regard that regional distributor in a regional

office, and the crew coordinators and assistant crew coordinators in that office, are themselves
independent contractors who are not granted any disciplinary authority by Just Energy.
Accordingly, even if the Plaintiff had, for example, presented evidence of a regional distributor's

Teixeira Affidavit, paras. 53(d), 53(e), 53(f) [Responding Motion Record of the Defendants (Motion for
Certification), Tab 1, pp. 17-18].
Cross-Examination of Haidar Omarali, March 18. 2016, p. 10, q. 41 [Motion Record (Motion to Compel Answers to
Undertakings and Refusals), Tab 6, p. 44].
Awal Affidavit, para. 16 [Motion Record of the Moving Party (Motion for Certification), Tab 6, p. 652]; Nazerally
Affidavit, para. 16 [Motion Record of the Moving Party (Motion for Certification), Tab 7, p. 658]; Filipovic
Affidavit, para. 17 [Motion Record of the Moving Party (Motion for Certification), Tab 8, p. 664]; Omarali
Affidavit, para. 48(b) [Motion Record of the Moving Party (Motion for Certification), Tab 5, p. 365].

- 18expression of dissatisfaction with the sales perfonnance of a particular Sales Agent—and,
significantly, there is no evidence to this effect—this could not be construed as discipline or a
threat of discipline administered by, or on behalf of. Just Energy. The contracts under which
regional distributors provide their services to Just Energy expressly provide that they have no
such power or authority.^''

38.

Just Energy's Sales Agents necessarily caixy on their door-to-door solicitations

away from the regional offices.

As independent contractors, they are responsible for any

expenses incurred in travelling to and from the area where they carry out that work.
Accordingly, Sales Agents may incur the cost of operating a vehicle, or of other means of travel
to a particular neighbourhood or location, the cost of overnight stays in a hotel and meals. Sales
Agents are also personally responsible for the related costs of carrying on their business
including for business cards, pens, costs related to the use of cellphones or other technology, and
any other similar costs.Because they are independent contractors. Sales Agents incurring such
expenses are able to claim them in order to calculate their net taxable income. Many Sales
Agents do file their tax returns on this basis and no evidence has been adduced on this motion to
suggest that the Canada Revenue Agency has disallowed such deduction from income.^^ On the
contrary, the Canada Revenue Agency has, on several occasions considered the contractual
relationship between Just Energy and its Sales Agents (in the context of detennining whether the

Young Affidavit, Exhibit "G" [Responding Motion Record of the Defendants (Motion for Certification), Tab 3(G),
pp. 451-452].
Teixeira Affidavit, para. 48 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p. 15].
Teixeira Affidavit, para. 50 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, pp. 15
16].

-19latter were engaged in insurable and pensionable employment) and has found that the Sales
Agents are independent contractors.^^

39.

On occasion, a crew coordinator or assistant crew coordinator will underwrite a

Sales Agent's expenses in order that the team operating out of an office may benefit.''® Such
team leaders may provide cash advances—^particularly in the earlier period when the Sales Agent
is establishing his or her business—in recognition of the challenges associated with commencing
a career in door-to-door sales. Such team leaders are also independent contractors who elect to
risk suffering a loss on any cash advances made in the hope and expectation that they will
ultimately benefit through increased overrides. Just Energy does not assume responsibility for
any cash advances made to any of the Sales Agents by any team leaders.'"

40.

Similarly, a regional distributor may provide bonus monies from time to time as a

sales incentive for Sales Agents working out of their offices. Such bonus monies are the
responsibility of the regional distributor, who may offer such incentives with a view to
increasing their own returns from the overrides they earn from sales by the Sales Agents of their
office.''^

41.

Sales Agents have the option of purchasing and wearing Just Energy branded

clothing. Just Energy offers these products because some Sales Agents are of the view that
branded clothing provides an opportunity for Sales Agents to market themselves in a

Teixeira Affidavit, para. 56 [Responding Motion Record of tlie Defendants (Motion for Certification), Tab 1, p. 19].
Teixeira Affidavit, para. 48 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p. 15];
Kelly Affidavit, para. 19 [Responding Motion Record of the Defendants (Motion for Certification), Tab 2, p. 179].
Teixeira Affidavit, para. 50 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, pp. 15
16].
Teixeira Affidavit, paras. 48, 50-51 [Responding Motion Record of the Defendants (Motion for Certification), Tab
1, pp. 15-16].

-20professional and credible way from the moment that they knock on a door. Branded clothing is
merely a tool that Sales Agents are at liberty to purchase and it is up to each Independent
Contractor to assess whether such items will assist them in their desire to earn or grow their
commission-based compensation. The only aspect of a Sales Agent's attire and appearance that
is not optional is the display of the identification badge mandated by the OEB.'^^ As in all other
respects, it is up to each Sales Agent to detennine which tools they require to be successful in
their door-to-door sales, or in their commercial or renewal sales.'*'^

42.

Since Just Energy does not control the manner in which the Sales Agents carry

out their sales activities, allowing those Agents to develop and implement a variety of sales
strategies, it is not surprising that results may also vary dramatically from

individual to

individual Because Sales Agents are free to operate in an independent and self-directed manner,
it is understood and expected that financial performance will be commensurate with each
person's aptitude and initiative. While the Plaintiff stresses the modest commissions that he was
able to generate through his sales efforts, it is noteworthy that one of the Plaintiffs other
witnesses, Mr. Kian Nazerally, was able to generate an income that, on an annualized basis,
exceeded $70,000."^^

Variations Within the Putative Class
43.

While the Plaintiff defines the class in tenns of all persons who provide their

services as Sales Agents pursuant to an ICA, this group embraces a number of subgroups that
perform their services in fundamentally different ways. Specifically, this sales force includes (1)
Young Affidavit, Exhibit "A" [Responding Motion Record of the Defendants (Motion for Certification), Tab 3(A),
pp. 253-254],
Teixeira Affidavit, para. 52 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, pp. 16
17].
Teixeira Affidavit, para. 54 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p. 18].

Sales Agents who sell gas and electricity contracts to new retail customers; (2) Sales Agents who
renew gas and electricity contracts with current Just Energy retail customers; (3) Sales Agents
who sell gas and electricity contracts to commercial companies; (4) Sales Agents who renew gas
and electricity contracts with commercial companies; and (5) Sales Agents who, until recently,
sold water heaters."*^

44.

While the individuals in subgroup (1) may elect to work in the team environment

described above, persons in groups (2), (3) and (4) generally work in a solo capacity. Rather
than calling on all prospective residential customers along a particular "route", the sales efforts
of these Sales Agents are targeted at selected commercial customers, or renewals of the contracts
of selected customers (both residential and commercial) whose contracts are scheduled to expire.
This marketing work is perfomied with little or no involvement on the part of a regional
distributor, crew coordinator or assistance crew coordinator."^^ The choice as to which category
to work in is, subject to availability, one for each Sales Agent to make."^^

Previous Legal Challenges to the Sales Agents' "Independent Contractor" Status
45.

The present proceeding is not the first occasion upon which a fonner Sales Agent

has, after enjoying the benefits of the freedom

and flexibility

afforded by Just Energy's

independent contractor marketing structure, argued that he or she was in fact an "employee", and
on that basis seeks to claim benefits that he or she agreed to forego when executing the ICA."^^

Teixeira Affidavit, para. 10 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p. 3].
Teixeira Affidavit, para. 45 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p. 14].
Nazerally Cross-Examination, pp. 29-30, qq. 186-196 [Motion Record (Motion to Compel Answers to Undertakings
and Refusals), Tab 7, pp. 87-88].
Teixeira Affidavit, para. 56 [Responding Motion Record of the Defendants (Motion for Certification), Tab 1, p. 19].
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Decisions finding

Just Energy's Sales Agents to be, in law, independent

contractors have been made by numerous Employment Standards Officers under the ESA, the
Workplace Safety and Insurance Board Appeals Tribunal, and the Canada Revenue Agency. In
one such case, the Employment Standards Officer, after considering the tests set out in 671122
Ontario Ltd. v. Sagaz Industries Canada Inc.^^ and Wiebe Door Services Ltd. v. Canada
(Minister of National Revenue),^^ concluded;^^

The claim of the elaimant is denied based on the faet that he is
deemed to be an independent contractor of the employer and not an
employee of the employer. The elaimant was free to come and go
as he pleased and able to work whenever he wanted to in order to
secure sales. The claimant used the supplies of the employer to
attempt to make sales but controlled his own destiny.
47.

The Workplace Safety and Insurance Board Appeals Tribunal reached the same

conclusion in a decision rendered in 2012. After considering the testimony of several Sales
Agents as well as their regional distributor, the Tribunal made the following observations:^^

The general pattern the Panel discerns from the evidence is that the
employer and its sales agents entered into flexible arrangements.
So long as the requisite regulatory hurdles were met, so that the
sales agents wore badges and were licensed when required, once
the sales agents entered into the "independent agent agreement",
these individuals could control their own success and destiny.
They could work alone and conquer new territory which might be
more suitable for an experienced sales agent, as well as more
lucrative given the product being offered had not yet been
marketed to a group of consumers, or they would work in teams
and groups, supporting each other and sharing expenses, which
would be most suitable for those younger and newer sales agents
without much experience in direct selling.
2001 see 59 [Book of Authorities of the Defendants (eertification), Tab 1].
[1986] 3 F.e. 553 (F.e.A.) [Book of Authorities of the Defendants (eertification), Tab 2].
Reasons for Decision of Employment Standards Officer John Chow (Claim of Alfred Bishop) dated August 11,
2011 [Book of Authorities of the Defendants (Certification), Tab 3].
Decision No. 436/06, 2012 ONWSIAT 2023 at paras. 28-29, 32, 45-46 [Book of Authorities of the Defendants
(Certification), Tab 4].

-23 There were clearly no reporting obligations. L.B. agreed that she
and her team colleagues could, on a hot day, take a break for a
period of time and perhaps sit in a park if they chose to do so. Of
course, they would not be making any money if they took that
course of action, but that was entirely their choice to make. They
could be as productive or as non-productive as they wished; they
could show up for work or choose not to do so when they wished.
They could work at other ventures so long as they were not acting
contrary to the regulatory requirements, yet still control their hours
and their work schedule as they wished. They eould incur
expenses as solely they deemed necessary, and write-off their
legitimate business expenses incurred as pennitted by law.

We also find that the employer did not exercise any degree of
control over the sales agents, other than that the sales agents were
required to turn in the signed consumer agreements so that the
employer could then provide the contracted gas or electricity
supply to the consumer. Other than that, the evidence is clear that
the sales agents had to make no reports, meet no specific quotas,
nor work any particular hours. The only control that there might
have been was that required by provincial law in this highly
regulated industry.

In our case the individuals were not paid an hourly wage but were
only paid based upon the dint of their own efforts. They thus had
the risk of loss or the chance of profit, and had to incur their own
expenses before knowing if they would be able to earn a nonguaranteed income. There were no unifonns, only a badge which
the individuals had to wear. They had full discretion in how the
sales were conducted, where they were conducted, and with whom
they were conducted. We will not further repeat the facts, but
indicate that our above-discussion of these in some detail earlier in
these reasons makes it clear that the facts in our case are congruent
with and not opposite to the stated contractual intentions of the
parties.
The totality of the evidence demonstrates to us that, on the balance
of probabilities, L.B. was not a worker of the employer when, in
2002, she unfortunately experienced a work accident. Rather, at
that time this individual was an independent operator engaged in a
relationship with her principal, pursuant to a very clear written
agreement, which agreement represented the reality of the actual
relationship between these parties.

-24
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Notably, because of the large number of Sales Agents who could potentially be

impacted, the Workplace Safety and Insurance Board Appeals Tribunal was reluctant to make
the foregoing detennination based only on the evidence of small number of witnesses.
Consequently, the Tribunal initially adjourned the hearing in order that a notice could be sent out
to "a large number of individuals who had been engaged/employed by" Just Energy. The
Tribunal described the response as follows:^"*
Despite some initial expressions of interest by some of the
individuals who received the Notice of Hearing, by the time the
matter was ready for a reconvene on June 20, 2012 no other
individuals wished to testify.
49.

Indeed, the question of the contractual status of Just Energy's Sales Agents has

been raised in previous class proceedings seeking to claim the benefits of employment standards
legislation. In California, the decision in Dailey v. Just Energy Marketing Corp.,^^ examined
whether such an action should be certified on behalf of sales agents carrying on marketing
activities in that jurisdiction. The court dismissed the motion for certification and granted Just
Energy's motion for summary judgment dismissing the plaintiffs claim, finding that she was as
"outside salesperson" to whom the legislation did not apply. This result flowed not only from
the statutory language, but also a consideration of certain "external indicia" examining the true
nature of the plaintiff s job fianctions and the degree of control exercised over the plaintiff.

Decision No. 436/06, 2012 ONWSIAT 2023 at paras. 7-8 [Book of Authorities of the Defendants (Certification),
Tab 4],
2015 U.S. Dist. LEXIS 97103 (N.D. Cal.) [Book of Authorities of the Defendants (Certification), Tab 5].

-25PART III - ISSUES & LAW
I.

Certification Principles

50.

The plaintiffs bring this motion under subsection 5(1) of the CPA,^^ which

provides:
5. (1) The court shall certify a class proceeding on a motion under
section 2, 3 or 4 if,
(a)

the pleadings or the notice of application discloses a
cause of action;

(b)

there is an identifiable class of two or more persons that
would be represented by the representative plaintiff or
defendant;

(c)

the claims or defences of the class members raise
common issues;

(d)

a class proceeding would be the preferable procedure for
the resolution of the common issues; and

(e)

there is a representative plaintiff or defendant who,
(i)

would fairly and adequately represent the interests
of the class,

(ii)

has produced a plan for the proceeding that sets out
a workable method of advancing the proceeding on
behalf of the class and of notifying class members
of the proceeding, and

(iii) does not have, on the common issues for the class,
an interest in conflict with the interests of other
class members.
51.

Although the language of subsection 5(1) is mandatory, the court is only required

to certify an action where the would-be representative plaintiff has satisfied all five statutory
criteria. These criteria are linked; as Ontario courts have observed: "There must be a cause of
action, shared by an identifiable class, from which common issues arise that can be resolved in a

Class Proceedings Act, 1992, S.O. 1992, c. 6, subs, 5(1).

-26fair, efficient and manageable way that will advance the proceeding and achieve access to
justice, judicial economy and the modification of behaviour of wrongdoers.

52.

These requirements are not satisfied in the present case. Depending upon how

one conceives of the proposed action, it must either fail the cause of action requirement under
paragraph 5(1 )(a), or the commonality requirement under paragraph 5(1)(c); for the reasons
discussed below, it camiot satisfy both.

Furthennore, if the action fails to satisfy the

commonality requirement of paragraph 5(1)(c), it will also necessarily fail to meet the
preferability requirement in paragraph 5(1 )(d). In addition, even if the action did raise common
issues that could properly be certified, the class definition is, for the reasons discussed below,
overly broad and fails to satisfy the requirements of paragraph 5(l)(b). Accordingly, this motion
should be dismissed.

IL
53.

Paragraph 5(l)(a): Causes of Action
To satisfy the requirements of paragraph 5(1)(a) of the CPA, the plaintiff must

plead facts capable of supporting the legal conclusions that he or she is entitled to some remedy
at law; it is not enough to plead the legal conclusion sought. In the present case, the Plaintiff
seeks the legal conclusion that he was an "employee" of Just Energy, and accordingly was
entitled to certain remuneration that Just Energy failed to pay to him. The difficulty for the
Plaintiff, however, is that the facts in his statement of claim are not capable of supporting this
legal conclusion.

Vester i'. Boston Scientific Ltd., 2015 ONSC 7950 at para. 87 [Book of Authorities of the Defendants (Certification),
Tab 6].
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54.

The "Pleadings" Include the Independent Contractor Agreement
Significantly, the facts that the Plaintiff has pleaded include the tenns of the ICA.

It is well-settled that the facts included in a pleading are deemed to include the contents of any
document expressly referred to. The terms of such a document referenced in the pleading is
incorporated by reference.

Accordingly, the tenus of any incorporated document may be

considered in detemiining whether a viable cause of action has been pleaded.

55.

This rule applies equally in class proceedings and the application of the test in

paragraph 5(1)(a) of the CPA. For example, in Graham v. Imperial ParJdng Canada Corp.^^ the
plaintiff sought to certify a class action on behalf of consumers who had parked on the
defendant's parking lots and had been charged late fees for failing to comply with the
defendant's "pay-and-display" voucher system.

The plaintiff asserted a claim of

misrepresentation complaining that the signage on the defendant's lots was misleading. Perell J.
held that the contents of the signage were incorporated by reference into the statement of claim,
and upon review of the language used, held that it was plain and obvious that no
misrepresentation had been made.^^

56.

Similarly, in Burling v. Sunrise Propane Energy Group Inc.,^^ the plaintiffs

sought to bring a class action on behalf of property owners who suffered losses as the
consequence of an explosion at a propane handling facility. The proposed defendants included
the owners and the lessees of the real property where the facility was located. The court held
that the leases referred to in the plaintiffs' pleading were incorporated by reference such that the
2010 ONSC 4982 [Book of Authorities of the Defendants (Certification), Tab 7].
2010 ONSC 4982 at paras. 97-98 [Book of Authorities of the Defendants (Certification), Tab 7], See also, Martin v.
Astrazeneca Pharmaceuticals PLC, 2012 ONSC 2744 at paras. 160-62, affd 2013 ONSC 1169 (Div. Ct.) [Book of
Authorities of the Defendants (Certification), Tab 8],
2012 ONSC 4196 [Book of Authorities of the Defendants (Certification), Tab 9].

-28court could review the terms of the lease to determine whieh of the proposed defendants
exercised sufficient control over the aetivities on the property to support the plaintiffs' claims of
legal responsibility.^'

57.

Indeed, the Ontario Court of Appeal has confinned the eorrectness of this

approach, writing in Hickey-Button v. Loyalist College of Applied Arts & Technology,that,
"the detemiination required under s. 5(l)(a) is to be made by reference to the pleadings and any
documents identified in the pleadings."

B.
58.

Governing Contract Interpretation Principles
The central issue in the Plaintiffs proposed aetion is the substance of the

contractual relationship between Just Energy and its Sales Agents. It is expressly pleaded that
each Sales Agent executed an ICA. Where parties to a commercial relationship have reduced the
terns of their agreement to writing, it is presumed that that writing constitutes an exhaustive
expression of the parties' shared contractual intentions. The Court of Appeal has repeatedly
affinned that a commercial contract is to be interpreted:^^

(a)

as a whole, in a manner that gives meaning to all of its tenus
and avoids an interpretation that would render one or more of
its terms ineffective;

(b)

by determining the intention of the parties in accordance with
the language they have used in the written document and
based upon the "cardinal presumption" that they have
intended what they have said;

2012 ONSC 4196 at para. 55 [Book of Authorities of the Defendants (Certification), Tab 9].
(2006), 267 D.L.R. (4th) 601 (Ont. C.A.) at para. 26 [Book of Authorities of the Defendants (Certification), Tab 10].
Bell Canada v. The Plan Group (2009), 96 O.R. (3d) 81 (C.A.) at para. 37 [Book of Authorities of the Defendants
(Certification), Tab 11]; 2249778 Ontario Inc. v. Smith (Fratburger), 2014 ONCA 788 at para. 19 [Book of
Authorities of the Defendants (Certification), Tab 12]; Deslaurier Custom Cabinets Inc. v. 1728106 Ontario Inc.,
2016 ONCA 246 at para. 48 [Book of Authorities of the Defendants (Certification), Tab 13].
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59.

(c)

with regard to objective evidence of the factual matrix
underlying the negotiation of the contract, but without
reference to the subjective intention of the parties; and,

(d)

to the extent that there is any ambiguity in the contract, in a
fashion that accords with sound commercial principles and
good business sense, and that avoid a commercial absurdity.

The objective in interpreting a contract is to give effect to the parties' intentions at

the time of contracting.

However, what is relevant are the parties' apparent intentions as

objectively expressed in their written agreement. The "cardinal interpretive rule" of contracts is
that "the court should give effect to the intentions of parties as expressed in their written
documenty^^

60.

The primacy of the parties' written agreement was also recently affinned by the

Supreme Court of Canada. In Sattva Capital Corp. v. Creston Moly Corp.^^ Rothstein J. wrote:

While the surrounding circumstances will be considered in
interpreting the tenus of a contract, they must never be allowed to
overwhelm the words of that agreement. The goal of examining
such evidence is to deepen a decision-maker's understanding of the
mutual and objective intentions of the parties as expressed in the
words of the contract. The interpretation of a written contractual
provision must always be grounded in the text and read in light of
the entire contract. While the surrounding circumstances are relied
upon in the interpretive process, courts cannot use them to deviate
from the text such that the court effectively creates a new
agreement. [Citations omitted.]
61.

These interpretive principles have equal application in the services context.

Where a business engages an employee or an independent contractor to provide seiwices, both

Can Trans Xpress Inc. v Invoice Payment System Corporation, 2015 ONSC 2227 at para. 23 [Book of Authorities of
the Defendants (Certification), Tab 14].
2014 see 53 at para. 57 [Book of Authorities of the Defendants (Certification), Tab 15].

-30parties are entering into contractual relations for a commercial purpose; where they have reduced
their agreement to writing, it must be presumed that they intended what they have said.^^

62.

The Plaintiff seeks to rely upon subsection 5(1) of the ESA which declares void

any provision in an employment contract constituting a "contracting out or waiver" of the Act's
'
67
protections.
However, it is first necessary to analyze the contract in issue to detemiine whether

or not it constitutes a contract of "employment" to which this provision applies. If, upon a
proper application of the common law "control test" discussed below, the contract is one
establishing an independent contractor relationship, subsection 5(1) has no application. In other
words, subsection 5(1) is to be applied only after the legal nature of the relationship has been
determined; it is not a provision that can be applied in order to make that determination.^^

C.
63.

Employee v. Independent Contractor: The "Control Test"
To reiterate, the key terms of the ICA provide as follows:

(a)

The Sales Agents are not employees and accordingly Just Energy does not
provide employment benefits such as minimum wage pay, vacation pay, holiday
pay, etc. Notably, Sales Agents' income is reported to CRA by way of a T4A
fonn, rather than the T4 fonn prescribed for employment income;

Weeks v. Nishnawbe-Aski Police Serx'ices Board, 2010 ONSC 5272 at para. 16 [Book of Authorities of the
Defendants (Certification), Tab 16]; Hillman v. Bedford Consulting Group Inc., 2015 ONSC 210 at para. 19 [Book
of Authorities of the Defendants (Certification), Tab 17].
Employment Standards Act, 2000, SO 2000, c 41, s. 5.
Halpin v. Encarnacion, 2009 CanLII 198 (O.L.R.B.) at para. 71 [Book of Authorities of the Defendants
(Certification), Tab 18]

-31 (b)

Just Energy does not take any payroll deductions from the Sales Agent's
commission income, and the Sales Agent is required to detemiine whether such
payment must be made;

(c)

The Sales Agent is required to bear all costs incurred in carrying out sales
activities; Just Energy is not responsible for, and will not reimburse, any such
expenses;

(d)

The Sales Agent is free to choose (1) the times when he or she will solicit
contracts, (2) the location where he or she will solicit contracts; and (3) the
manner in which he or she will solicit contracts;

(e)

The Sales Agent is not required to provide services exclusively to Just Energy; he
or she is free to provide services for others so long as those services are not
competitive with those of Just Energy; and

(f)

The Sales Agent is free to hire subcontractors or employees so long as any such
individual obtains the necessary training mandated by the OEB and is approved
by Just Energy.

64.

The question, therefore, is whether a contractual relationship with the foregoing

attributes constitutes, in law, an employment relationship, or one pursuant to which the service
provider is an independent contractor. This question has been posed in countless cases, and the
courts have developed a number of tests to assist in answering it.

Currently, the leading

authority in Ontario is the decision of the Court of Appeal in Braiden v. La-Z-Boy Canada

-32Limited.^'^ In that case, the eourt quoted from its earlier decision in Belton v. Liberty Insurance
Co. of Canada^^ and reaffinued the following five-factor test, which was itself based on the
decision of the Supreme Court of Canada in 671122 Ontario Ltd. v. Sagaz Industries Canada
Inc.'J^

1. Whether or not the agent was limited exclusively to the service
of the principal;
2. Whether or not the agent is subjeet to the control of the
principal, not only as to the product sold, but also as to when,
where and how it is sold;
3. Whether or not the agent has an investment or interest in what
are characterized as the "tools" relating to his serviee;
4. Whether or not the agent has undertaken any risk in the
business sense or, altematively, has any expectation of profit
associated with the delivery of his service as distinct from a
fixed commission;
5. Whether or not the activity of the agent is part of the business
organization of the principal for which he works. In other
words, whose business is it?
65.

Applying this test to the tenns of the parties' contractual relationship points

unequivocally to an "independent contractor" characterization;
1. Whether or not the agent was limited exclusively to the service of the
principal;
The Sales Agent is expressly permitted to accept other engagements and
provide services for other employers. The only restriction on this freedom to
concurrently pursue other opportunities is that such engagements may not be
competitive with the products and services of Just Energy.

2008 ONCA 464 at para. 33 [Book of Authorities of the Defendants (Certification), Tab 19].
(2004), 72 O.K. (3d) 81 (C.A.) [Book of Authorities of the Defendants (Certification), Tab 20].
2001 see 59 [Book of Authorities of the Defendants (Certification), Tab 1].

-33 2. Whether or not the agent is subject to the control of the principal, not only as
to the product sold, but also as to when, where and how it is sold;
Nothing in the ICA restricts when, where or how the Sales Agent may market
Just Energy electricity and natural gas contracts.

On the contrary, the

agreement explicitly states that the Sales Agent is not subject to any
limitations or restrictions in this regard. The only restrictions imposed are
those mandated by the regulatory environment in which Just Energy operates.
3. Whether or not the agent has an investment or interest in what are
characterized as the "tools" relating to his service;
This is not a significant factor in cases of this sort, as door-to-door sales are
seiwices that can be carried out with a negligible investment in "tools
Nevertheless, the ICA makes it clear that Just Energy will not bear any of the
Sales Agent's expenses; accordingly, if the Sales Agent elects to provide his
own vehicle for transportation, he or she will bear that cost. Similarly, if the
Sales Agent is of the view that Just Energy branded clothing will assist in
securing sales, he or she must purchase such items from Just Energy.
4. Whether or not the agent has undertaken any risk in the business sense or,
alternatively, has any expectation of profit associated with the delivery of his
service as distinct from a fixed commission;
Once again, this is not a significant factor in cases of this sort as door-to-door
sales is an activity that can be performed with minimal investment in capital
or operating costs. Nevertheless, the fact that the Sales Agent must bear his
or her own costs (for example, for transportation, accommodations, meals).

See, Braiden v. La-Z-Boy Canada Limited., 2008 ONCA 464 at para. 36 [Book of Authorities of the Defendants
(Certification), Tab 19]; Lazowski v. Canada (Minister of Revenue), [2002] T.C.J. No. 517 (T.C.C.) at para. 11
[Book of Authorities of the Defendants (Certification), Tab 21]; Starsky Enterprises Inc. v. Canada (Minister of
Revenue), [2008] T.C.J. No. 144 (T.C.C.) at para. 17 [Book of Authorities of the Defendants (Certification), Tab 22;
Cliente! Canada Corp. v. Canada (Minister of National Revenue), [1999] T.C.J. No. 678 (T.C.C.) at para. 28 [Book
of Authorities of the Defendants (Certification), Tab 23].

-34and may, therefore, expend more in costs than will be earned in commissions,
demonstrates that Sales Agents accept a risk of loss.
5. Whether or not the activity of the agent is part of the business organization of
the principal for which he works. In other words, whose business is it?
This element of the test, sometimes referred to as an "integration test"
considers whether the worker is an integrated part of the payor's business
organization.

This question must be considered from the Sales Agent's

perspective. The Sales Agents in this case are not integrated in this way;
rather, they work in a largely autonomous structure in which regional
distributors (themselves, independent contractors) organize their regional
offices as they best see fit, recruiting Sales Agents who also act with a great
deal of autonomy. The fact that Sales Agents are compensated on a 100%
commission basis, with no guaranteed minimum, is a strong indicator that the
Agent is not integrated in Just Energy's business, but rather "is on his or her
yy 73

own".

It must therefore be concluded that each Sales Agent is operating his

or her own mini-business.
66.

While the application of the foregoing test points clearly to an independent

contractor characterization, it is also significant that this same conclusion has been reached by
numerous courts specifically considering the legal status of persons perfonuing door-to-door
sales services. This question has arisen in a significant number of cases examining whether such
work constitutes insurable work under the Employment Insurance Act (or foniierly, the
Unemployment Insurance Act). The analysis in these cases is instructive because the decisions
demonstrate that certain practical limitations or restrictions that may arise by virtue of the nature
of such services should not be construed as "control" exerted by the party paying compensation
for those services. For example:
Show Promotions and Personnel Inc. v. Canada (Minister of Revenue), [2003] T.C.J. No. 696 (T.C.C.) at paras. 18,
20 [Book of Authorities of the Defendants (Certification), Tab 24],

-35(a)

Where, as in most cases, the salesperson must periodically furnish information to
the payor about completed contracts in order that the payor can confirm and
calculate the salesperson's commission entitlement, this "reporting obligation"
cannot be construed as a mechanism of control or supervision;^'^

(b)

The salesperson is not subject to "control" in the relevant sense simply because
the payor has the right to dictate the prices at which the subject products or
semces are to be sold;^^

(c)

The fact that the payor holds periodic meetings and encourages sales personnel to
attend those meetings for motivation, or to provide infonnation about the products
and services being sold and about proven sales techniques, does not support a
finding of "control".'^ Similarly, the fact that a salesperson believes that he or she
"should" attend such meetings, and elects to do so, should not be construed as a
contractual obligation to do so;^^

Lazowski v. Canada (Minister of Revenue), [2002] T.C.J. No. 517 (T.C.C.) at para. 10 [Book of Authorities of the
Defendants (Certification), Tab 21]; Manhattan Multi-Marketing Inc. v. Canada (Minister of Revenue), [1991]
T.C.J. No. 347 (T.C.C.) [Book of Authorities of the Defendants (Certification), Tab 25]; Fatt v. Canada (Minister of
Revenue), [2001] T.C.J. No. 239 (T.C.C.) at para. 8 [Book of Authorities of the Defendants (Certification), Tab 26];
Ciientel Canada Corp. v. Canada (Minister of National Revenue), [1999] T.C.J. No. 678 (T.C.C.) at para. 22 [Book
of Authorities of the Defendants (Certification), Tab 23]; Show Promotions and Personnel Inc. v. Canada (Minister
of Revenue), [2003] T.C.J. No. 696 (T.C.C.) at para. 13 [Book of Authorities of the Defendants (Certification), Tab
24]; Combined Insurance Company of America v. Canada (National Revenue), 2007 FCA 60 at para. 66, leave to
appeal denied 2007 CanLII 45658 (SCC) [Book of Authorities of the Defendants (Certification), Tab 27].
Ciientel Canada Corp. v. Canada (Minister of National Revenue), [1999] T.C.J. No. 678 (T.C.C.) at para. 21 [Book
of Authorities of the Defendants (Certification), Tab 23].
Combined Insurance Company of America v. Canada (National Revenue), 2007 FCA 60 at paras. 57-59, leave to
appeal denied 2007 CanLII 45658 (SCC) [Book of Authorities of the Defendants (Certification), Tab 27].
Ivanov V. Canada (Minister of Revenue), [2000] T.C.J. No. 236 (T.C.C.) at para. 6 [Book of Authorities of the
Defendants (Certification), Tab 28]; 740944 Alberta Ltd. v. Canada (Minister of Revenue), [1999] T.C.J. No. 652
(T.C.C.) at paras. 11-12 [Book of Authorities of the Defendants (Certification), Tab 29]; Starslcy Enterprises Inc. v.
Canada (Minister of Revenue), [2008] T.C.J. No. 144 (T.C.C.) at paras. 9, 14, 17 [Book of Authorities of the
Defendants (Certification), Tab 22]; Haddad v. Canada (Minister of Revenue), [1996] T.C.J. No. 1436 (T.C.C.) at
para. 20, aff d [1998] F.C.J. No. 581 (C.A.) [Book of Authorities of the Defendants (Certification), Tab 30].

-36(d)

A sales contractor is not "compelled" to attend sales meetings (for the purposes of
applying the control test) if the motivation for attending such meetings is to
facilitate the selection of a more desirable sales territory or a more advantageous
sales route, or to obtain sales leads developed by the payor;78

(e)

Similarly, where the payor makes available a sales team structure to provide
support and motivation to individual members of the team, the salesperson's
choice to participate in that structure cannot be construed as an exercise of control
over the salesperson;'^

(f)

The fact that the payor keeps records of routes or territories where sales activities
have recently been conducted, and encourages the salesperson to work in other
areas to avoid duplication and increase the chances of successful sales, does not
constitute a relevant restriction on the salesperson's freedom to choose his or her
sales territory;

(g)

More generally, where the payor promulgates guidelines respecting the sales
practices that sales personnel are encouraged to follow, the choice to follow those
guidelines cannot be construed as "control". For example, the salesperson is not

Ivanov
Canada (Minister of Revenue), [2000] T.C.J. No. 236 (T.C.C.) at para. 4 [Book of Authorities of the
Defendants (Certification), Tab 28]; Haddad v. Canada (Minister of Revenue), [1996] T.C.J. No. 1436 (T.C.C.) at
para. 21, aff d [1998] F.C.J. No. 581 (C.A.) [Book of Authorities of the Defendants (Certification), Tab 30].
™ Clientel Canada Corp. v. Canada (Minister of National Revenue), [1999] T.C.J. No. 678 (T.C.C.) at para. 15 [Book
of Authorities of the Defendants (Certification), Tab 23].
740944 Alberta Ltd. x'. Canada (Minister of Revenue), [1999] T.C.J. No. 652 (T.C.C.) at para. 13 [Book of
Authorities of the Defendants (Certification), Tab 29]; Starslcy Enterprises Inc. v. Canada (Minister of Revenue),
[2008] T.C.J. No. 144 (T.C.C.) at paras. 13, 17 [Book of Authorities of the Defendants (Certification), Tab 22];
Clientel Canada Corp. v. Canada (Minister of National Revenue), [1999] T.C.J. No. 678 (T.C.C.) at para. 25 [Book
of Authorities of the Defendants (Certification), Tab 23]; Combined Insurance Company of America v. Canada
(Nationcd Revenue), 2007 FCA 60 at paras. 68-69, leave to appeal denied 2007 CanLII 45658 (SCC) [Book of
Authorities of the Defendants (Certification), Tab 27].

-37subject to the payor's control simply because the payor provides a sample sales
OI

"pitch" which the salesperson is free to use or deviate from;

(h)

The contractual right of a sales person to hire his or her own subcontractors or
assistants supports an independent contractor characterization even if, as a
practical matter, it may not be feasible to do so.

(i)

Certain restrictions on accepting other engagements or the manner in which sales
are conducted for the payor are, as a practical matter, unavoidable and will not be
construed as "control" over the salesperson's activities.

For example,

notwithstanding the salesperson's independence, the payor may reasonably
prohibit the sale of competing products or services,®^ and can impose restraints on
the sales practices to be used to ensure that the products and services sold are not
disparaged and their goodwill is not impaired;^''

(j)

Similarly, if a restriction on the salesperson's conduct is imposed by applicable
laws—such as the obligation to wear and exhibit photo identification—this cannot

Show Promotions and Personnel Inc. v. Canada (Minister of Revenue), [2003] T.C.J. No. 696 (T.C.C.) at para. 12
[Book of Authorities of the Defendants (Certification), Tab 24]; Greenshield Windows and Doors Ltd. v. Canada
(Minister of Revenue), [2015] T.C.J. No. 51 (T.C.C.) at paras. 23-24 [Book of Authorities of the Defendants
(Certification), Tab 31]; Combined Insurance Company of America v. Canada (National Revenue), 2007 FCA 60 at
para. 65, leave to appeal denied 2007 CanLII 45658 (SCC) [Book of Authorities of the Defendants (Certification),
Tab 27],
Ivanov v. Canada (Minister of Revenue), [2000] T.C.J. No. 236 (T.C.C.) at para. 14 [Book of Authorities of the
Defendants (Certification), Tab 28]; Fatt v. Canada (Minister of Revenue), [2001] T.C.J. No. 239 (T.C.C.) at para. 2
[Book of Authorities of the Defendants (Certification), Tab 26].
Ivanov v. Canada (Minister of Revenue), [2000] T.C.J. No. 236 (T.C.C.) at para. 14 [Book of Authorities of the
Defendants (Certification), Tab 28]; 740944 Alberta Ltd. v. Canada (Minister of Revenue), [1999] T.C.J. No. 652
(T.C.C.) at para. 19 [Book of Authorities of the Defendants (Certification), Tab 29]; Starsky Enterprises Inc. v.
Canada (Minister of Revenue), [2008] T.C.J. No. 144 (T.C.C.) at para. 8 [Book of Authorities of the Defendants
(Certification), Tab 22].
Starsky Enterprises Inc. i'. Canada (Minister of Revenue), [2008] T.C.J. No. 144 (T.C.C.) at para. 15 [Book of
Authorities of the Defendants (Certification), Tab 22]; Clientel Canada Corp. v. Canada (Minister of National
Revenue), [1999] T.C.J. No. 678 (T.C.C.) at para. 33 [Book of Authorities of the Defendants (Certification), Tab
23],

-38be construed as control by the payor simply because the payor institutes measures
or takes steps to ensure the salesperson's compliance;

(k)

oc

Although the capital and operating expenses incurred in door-to-door sales are
rarely significant, the fact that a sales person may, in any particular time period,
incur expenses in an amount that exceeds commission income, constitutes a
relevant "risk of loss" for the application of the governing tests;^^ and

(1)

The fact that the relationship may be tenninated by the payor if the salesperson
exhibits a demonstrated inability to generate sales does not constitute a material
element of "control".

67.

R7

Much of the foregoing flows from the overarching principle stated in 740944

Alberta Ltd. v. Canada (Minister of Revenue): "When we talk about the degree of control, of
course it's not a question of how much control is exercised but how much is penuitted to be
exercised."

In other words, the fact that a salesperson chooses to follow the payor's

suggestions, encouragement, guidance or advice with respect to where to sell or how to sell is
irrelevant; the relevant question is whether the payor has a contractual right to impose these

Lazowski v. Canada (Minister of Revenue), [2002] T.C.J. No. 517 (T.C.C.) at paras. 7, 11 [Book of Authorities of
the Defendants (Certification), Tab 21]; Show Promotions and Personnel Inc. v. Canada (Minister of Revenue),
[2003] T.C.J. No. 696 (T.C.C.) at para. 7 [Book of Authorities of the Defendants (Certification), Tab 24]; Combined
Insurance Company of America v. Canada (National Revenue), 2007 FCA 60 at paras. 41, 64, leave to appeal
denied 2007 CanLII 45658 (SCC) [Book of Authorities of the Defendants (Certification), Tab 27].
Ivanov V . Canada (Minister of Revenue), [2000] T.C.J. No. 236 (T.C.C.) at para. 16 [Book of Authorities of the
Defendants (Certification), Tab 28]; 740944 Alberta Ltd. v. Canada (Minister of Revenue), [1999] T.C.J. No. 652
(T.C.C.) at para. 17 [Book of Authorities of the Defendants (Certification), Tab 29]; Clientel Canada Corp. v.
Canada (Minister of National Revenue), [1999] T.C.J. No. 678 (T.C.C.) at para. 35 [Book of Authorities of the
Defendants (Certification), Tab 23].
740944 Alberta Ltd. v. Canada (Minister of Revenue), [1999] T.C.J. No. 652 (T.C.C.) at para. 18 [Book of
Authorities of the Defendants (Certification), Tab 29].
^8 [1999] T.C.J. No. 652 (T.C.C.) at para. 11 [Book of Authorities of the Defendants (Certification), Tab 29].

-39restrictions, and reserves a right to discipline or terminate the salesperson in the event of non
compliance. Nothing in the ICA reserves such contractual rights to Just Energy.

D.
68.

No Facts Pleaded to Contradict the ICA
The Plaintiff, however, argues that a viable claim has been pleaded in this case

because the statement of claim includes, inter alia, the following bald assertions:^^

69.

(b)

Class Member are told how they can market Just Energy
contracts, in the form of sales scripts, booklets, manuals and
sales presentations;

(c)

Class Members are told where and when they can market Just
Energy contracts;

(d)

Class Members are taken to specific locations and areas in
which they could market door-to-door contracts and require
pemiission to change any location

None of these allegations is supported with any pleaded objective facts. There is,

for example, no claim that the Plaintiff—or indeed any Sales Agent—sought to exercise the
freedoms granted in the ICA and was prevented from doing so, or that he did exercise those
freedoms and was reprimanded or disciplined as a result. Nor is there any explanation in the
pleadings as to how, or by whom, the Plaintiff or other Sales Agents were "told" that contracts
could only be marketed in certain ways; there are no facts supporting the conclusion that such
direction was given by persons exercising authority granted by Just Energy. This is significant
because the regional distributors and crew coordinators are also independent contractors, and
have no authority to enforce or modify Just Energy's rights under the ICA executed by each
Sales Agent.^°

Statement of Claim, subparas. 8(b), (c) and (d).
Clientel Canada Corp. v. Canada (Minister of National Revenue), [1999] T.C.J. No. 678 (T.C.C.) at para. 15 [Book
of Authorities of the Defendants (Certification), Tab 23]; American Income Life Insurance Co. v. Canada (Minister
of Revenue), [2002] T.C.J. No. 368 (T.C.C.) at para. 17 [Book of Authorities of the Defendants (Certification), Tab
32].

-4070.

Therefore, the only reasonable interpretation of the Plaintiffs pleading as a whole

(that is, including the terms of the ICA incorporated by reference) is that while it is alleged that
the Plaintiff may have been "told" where, when and how to market, these were merely
recommendations that the Plaintiff had a contractual right to accept or reject.

71.

In light of the contractual interpretation principles discussed above, the written

terms of the ICA must be given precedence over the Plaintiffs assertions concerning the
surrounding circumstances and any allegations concerning the "true substance" of the parties'
relationship as disclosed by their subsequent conduct. Furthennore, considerable weight must be
given to the fact that the parties elected to execute a document entitled "Independent Contractor
Agreement", and which repeatedly and unequivocally describes the Sales Agent as an
"independent contractor". Several of the cases analyzing the status of door-to-door salespersons
have held that the execution of such a written contract is a "prime factor" in the analysis.^' For
example, in Starsky Enterprises Inc. v. Canada (Minister of Revenue)where the parties'
agreement expressly designated the salesperson an "independent contractor", the court quoted
with approval the following:
The general principle that commends itself to me arising out of this
appeal and the recent jurisprudence noted is that under a given set
of circumstances within which there are certain aspects of
"employee", some others of "independent contractor", and even
others that are somewhat ambiguous, that the intentions and
objectives of the parties, if clearly and unequivocally stated and
agreed upon, should be a prime factor in the detennination of the
Court.

"

Combined Insurance Company of America v. Canada (National Revenue), 2007 FCA 60 at para. 28, leave to appeal
denied 2007 CanLII 45658 (SCC) [Book of Authorities of the Defendants (Certification), Tab 27].
[2008] T.C.J. No. 144 (T.C.C.) at para. 18, quoting Bradford v. Canada (Minister of Revenue), 88 D.T.C. 1661
(T.C.C.) [Book of Authorities of the Defendants (Certification), Tab 22]. See also, Manhattan Multi-Marketing Inc.
V. Canada (Minister of Revenue), [1991] T.C.J. No. 347 (T.C.C.) [Book of Authorities of the Defendants
(Certification), Tab 25].

-41 72.

Similar comments were made by the Federal Court of Appeal in Wolf v.

•
Canada-,93 m
a passage quoted in numerous subsequent cases, Noel J. A. wrote;

This is not a case where the parties labelled their relationship in a
certain way with a view of achieving a tax benefit. No sham or
window dressing of any sort is suggested. It follows that the
manner in which the parties viewed their agreement must prevail
unless they ean be shown to have been mistaken as to the true
nature of their relationship. In this respect, the evidence when
assessed in the light of the relevant legal tests is at best neutral. As
the parties eonsidered that they were engaged in an independent
contractor relationship and as they acted in a manner that was
eonsistent with this relationship, I do not believe that it was open
to the Tax Court Judge to disregard their understanding.
73.

In other words, while the terms of the parties' written agreement may not be

detenninative in all eases, the court should be very reluctant to find that the document is a sham,
intended to obscure or conceal the true nature of the relationship.^''^

74.

In the present case, the ICA leaves no doubt concerning the "intentions and

objectives of the parties"; it is difficult to conceive of contractual language that would more
emphatically express Just Energy's intention not to be an "employer" and the Sales Agent's
intention not to be an "employee". It is important in this regard not to confuse a party's
contractual intentions with a party's contraetual hopes or desires. It may be the case that the
Plaintiff hoped to be taken on as a Just Energy employee at some future point; the ICA makes
elear, however, that Just Energy was not offering any such relationship. Since the Plaintiff
nevertheless executed the ICA, in which Just Energy clearly offered only an independent

2002 FCA 96 at para. 124 [Book of Authorities of the Defendants (Certification), Tab 33]; Show Promotions and
Personnel Inc. v. Canada (Minister of Revenue), [2003] T.C.J. No. 696 (T.C.C.) at para. 11 [Book of Authorities of
the Defendants (Certification), Tab 24].
Sanclemente v. Canada, 2003 TCC 450 at para. 10 [Book of Authorities of the Defendants (Certification), Tab 34];
McMorran v. Canada (Minister of Revenue), [2002] T.C.J. No. 560 (T.C.C.) at para. 74 [Book of Authorities of the
Defendants (Certification), Tab 35].

-42contractor relationship, the inexorable conclusion is that the Plaintiff accepted that offer and
evidenced his intention to become an independent sales contractor.

E.
75.

Independent Contractor Status Confirmed by Statute
The conclusion that outside sales personnel like the Sales Agents in the present

case are not "employees" and not entitled to the benefits conferred by the ESA is confirmed by
the legislation itself.

Specifieally, paragraph 2(1)(h) of Exemptions, Special Rules and

Establishment of Minimum Wage^^ a regulation promulgated under the ESA, provides;
2. (1) Parts VII, VIII, IX, X and XI of the Aet do not apply to a
person employed,

(h) as a salesperson, other than a route salesperson, who is
entitled to receive all or any part of his or her remuneration as
commissions in respect of offers to purchase or sales that,
(i) relate to goods or services, and
(ii) are nonnally made away from the employer's place of
business.
76.

In other words, consistent with the case law canvassed above, the legislation

recognizes that those parts of the ESA upon which the Plaintiffs claims are based, are not
properly applicable to persons engaged in door-to-door, and other forms of outside, sales. The
Ontario Court of Appeal has agreed that the exemption is,^^
... based on the notion that employees who are not subject to the
usual controls of the employer in tenns of reporting for duty, or,
for that matter, actually performing work cannot expect a
guarantee of statutory minimum wages.

Ottawa-Carleton District School Board v. Ontario Secondary School Teachers' Federation, 2010 ONSC 4313 at
paras. 38-39 [Book of Authorities of the Defendants (Certification), Tab 36].
O. Reg. 285/01
Evangelista v. Number 7 Sales Limited, 2008 ONCA 599 at para. 36, quoting with approval Isomeric Inc., [2000]
O.E.S.A.D. No. 194 (O.L.R.B.) at para. 22 [Book of Authorities of the Defendants (Certification), Tab 37].

-43 77.

Therefore, rather than leaving the matter to be decided under the common law

"control test" (and risk generating a volume of litigation comparable to that under the
Employment Insurance Act), Ontario legislators have effectively declared itinerant sellers to be
independent contractors, and not employees.

78.

The Plaintiff argues that the exemption does not apply to the Sales Agents

because the contracts that they arrange are not complete and finalized until accepted by Just
Energy. There is no merit to this argument; paragraph 2(1)(h) expressly includes ''offers to
purchase" (or sell) as well as "sales" to address precisely this situation where the salesperson
may lack the authority to complete a binding contract. This interpretation is supported by the
decision in Dailey v. Just Energy Marketing Corpf^ where the court, considering a similarly
worded provision of California law, concluded that even if Just Energy's sales agents were not
engaged in "selling", they were nevertheless "obtaining orders or contracts for ... services" and
therefore should be classified as "outside salespersons" exempt from employiuent standards
legislation. The Plaintiff provides no authority in support of his interpretation of the exemption.

79.
present case.

The exception to the exemption for "route salespersons" has no application in the
The exception recognizes that because of the ostensible breadth of the

exemption—significantly, including all outside salespersons so long as "any part" of their
remuneration is paid in the fonn of commissions—it has the potential to embrace persons who
are in all material respects hourly employees who should be entitled to the ESA's protections.
Accordingly, the exception brings back within the Act's protections a narrow subset of the
outside salespersons ostensibly exempted by the broader terms of paragraph 2(1)(h).

2015 U.S. Dist. LEXIS 97103 (N.D. Cal.) [Book of Authorities of the Defendants (Certification), Tab 5].

The

-44exception to the exemption was recently discussed in Kognitive Marketing Inc. v. Director of
Employment Standards,where the Ontario Labour Relations Board wrote;
A classic example of a route salesperson can be found in the
decision of Crestway Electronics.In that ease, the employee's
job involved distributing items to convenience stores. Primarily,
his duties involved servicing existing customers on a weekly or bi
weekly basis by restocking shelves and/or removing unsold items
from shelves at the stores he visited. He also took orders and
marketed new products; however, the adjudicator found that these
were not his primary duties.
80.

The Board in Kognitive Marketing then quoted with approval the following

passage from the Board's earlier decision in Crestway Electronics:
I am of the view that the extent to which an employee is required
to perform delivery functions may be a factor in determining
whether they are a "route salesman". This is so because in some
circumstances the delivery function will force the job into a route
mode. Another factor will be the amount of time and effort which
must be devoted to providing delivery/restocking services as
opposed to the actual job of selling. Yet another will be the amount
of entrepreneurial activity which can realistically be said to fonu
part of the job. If the primary focus of the job is to ensure regular
delivery of goods of a predetenuined nature to a predetermined
group of customers, I do not believe it to be particularly significant
that there might be some limited opportunity to expand sales and
thus increase one's income. If on the other hand, the primary
focus of a job is to identify and solicit new markets for products, it
may not be particularly significant that the employee is also
responsible for the delivery of the sold product, or even that they
visit the same customers on a regular basis.
[emphasis added]
81.

In other words, the term "route salesperson" contemplates an employee whose

primary role is to service the needs of the employer's existing customers, but whose job
functions also includes an ancillary commission-based sales component.

Where that

commission-based sales function ceases to be ancillary, and becomes the primary focus of the
2015 CanLII 61657 (O.L.R.B.) at para. 8 [Book of Authorities of the Defendants (Certification), Tab 38].
100 [1992] O.E.S.A.D. No. 132 (O.L.R.B.) [Book of Authorities of the Defendants (Certification), Tab 39].

-45work being performed, this will take the salesperson outside of the exception. This is illustrated
by the recent deeision in VanGrootel v. Advance Beauty Supply LimitedAs in Crestway
Electronics, the payor provided the applicant with a list of existing customers who the applicant
was expected to visit on a regular basis to distribute the payor's produets.

However, the

applicant was also expected to grow the business with those existing customers and find and
develop new customers. Because of the comparative significance of the latter functions, and the
manner in which the applicant performed them, the Board found that she was not a route
salesperson:
Unlike the employee in the Crestway decision, Ms. VanGrootel
was not simply delivering Advance's products to predetermined
locations. The evidence discloses that Ms. VanGrootel did much
more when attending at a client's location than simply dropping off
products or restocking shelves. Rather, Ms. VanGrootel took an
active role in demonstrating and selling new and existing products
to her clients. Ms. VanGrootel utilized her knowledge and
experience in the beauty industry to employ a variety of sales
techniques which assisted her in selling her products. Ms.
VanGrootel had the discretion to decide when and where she
would use these techniques, depending on whether she thought
they would be effective in the circumstances.
With this level of control over how she marketed and sold her
produets, Ms. VanGrootel was given an opportunity to expand
sales and increase her compensation. This is another indicator of
work perfonned by a salesperson under the Act, not a route
salesperson.
82.

In the present ease, the Sales Agents are clearly not performing any delivery

function. They are not servicing existing customers, nor are their sales efforts directed at
prospective customers identified by Just Energy.

107

This is a case in which it is not merely the

2016 CanLII 17209 (O.L.R.B,) at paras. 36-37 [Book of Authorities of the Defendants (Certification), Tab 40],
See, for example, Schiller v. P&L Corporation Ltd., 2012 CanLII 12611 (O.L.R.B.) [Book of Authorities of the
Defendants (Certification), Tab 41], where an employee was found to be a route salesperson because the employer
provided the list of prospective customers to be canvassed and directed when and how the marketing activities were
to be carried out.

-46Sales Agent's "primary focus", but rather his or her sole focus, "to identify and solicit new
markets for products".

83.

For all of the foregoing reasons, the Plaintiff has failed to plead a viable claim for

the purposes of paragraph 5(l)(a) of the CPA. The facts pleaded in support of the Plaintiffs
claims, which are found principally in the express terms of the ICA, are not capable of
supporting the legal conclusion that he was an "employee" of Just Energy. This conclusion is
confmned by paragraph 2(1)(h) of the Exemptions regulation which expressly provides that
persons performing the types of services perfonned by Just Energy's Sales Agents are not
entitled the benefits of the provisions of the ESA upon which the Plaintiffs claims are founded.
Since the Plaintiffs pleading does not disclose a recognized cause of action, this motion for
certification must be dismissed.

III.

Paragraph 5(l)(c): No Commonality

84.

In the alternative to the foregoing, if it is detemained that the terms of the ICA do

not lead inexorably to the conclusion that the Plaintiff was an independent contractor, and has
therefore failed to state a cognizable cause of action, this motion must nevertheless be dismissed
because he has failed to demonstrate that the action raises certifiable common issues. His failure
in this regard has two components:

(a)

Even if the Plaintiffs bald pleading that the Sales Agents were "told" how they
can market Just Energy contracts, and "told" where and when they can market
those contracts is sufficient to state a triable claim, the Plaintiff has failed to
adduce any evidence demonstrating "some basis in fact" for this allegation; and

-47(b)

In the further alternative, even if the evidence satisfies the "some basis in fact"
standard for the allegation that one or more Sales Agents were employees of Just
Energy, there is no basis in fact for the assertion that all Sales Agents were
employees and that this question can he adjudicated on a common basis.

A.
85.

No Basis in Fact for Any Denial of ESA Entitlements
It is accepted that the certification test does not involve any preliminary

assessment of the merits of the plaintiffs claims. Nevertheless, the plaintiff must present some
evidence to demonstrate that the factual basis for the legal claims asserted exists. As Perell J.
recently summarized the matter in Vaster v Boston Scientific Ltd.-}^^
Certification will he denied if there is an insuffieient evidentiary
basis for the facts on which the claims of the class members
depend.
86.

In other words, while the court must accept the pleaded facts as true for the

purpose of paragraph 5(1)(a), it cannot accept those facts as true for the purposes of paragraph
5(1)(c); in order for the action to be certified, the Plaintiff must adduce evidence that the
defendant engaged in the wrongs alleged. The failure to satisfy this requirement has been most
vividly illustrated in a number of intended product liability class actions; while the court will
accept the allegations of negligent design or negligent manufacture as true and provable in
connection with the cause of action element of the certifieation test, the action will not be
certified if the plaintiff is unable to present any evidence that the defect actually exists or that
users of the product have suffered damages as a result.

2015 ONSC 7950 at para. 93 [Book of Authorities of the Defendants (Certification), Tab 6].
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For example, the plaintiff failed to demonstrate any basis in faet for the claims in

Chartrand v. General Motors Corp.,^^^ where it was alleged that the parking brake system in
vehicles manufactured by the defendant were defective. There was, however, no evidence
supporting this allegation. The decision to deny certification in Chartrand was more recently
discussed and applied in Williams v. Canon Canada

where, even if the plaintiff had been

able to adequately plead that the cameras manufactured by the defendant were defective, he was
nevertheless unable to support this allegation with any admissible evidence. In Williams, Strathy
J. (as he then was) wrote:
The real impediment to certification in Chartrand v. General
Motors, however, was the absence of any "air of reality" to the
assertion of a relationship between the proposed class and the
common issues. Martinson J. found that not only was there no
evidence that there was an identifiable class of two or more people
with complaints about the vehicles.
There is no air of reality to the assertion that there is
a relationship between the proposed class, being the
owners of the automatics in question, and the
proposed common issues that arise in Ms.
Chartrand's negligence and unjust enrichment
claims, [at para. 68]
I take this to mean that there was no basis in fact for the
proposition that the plaintiffs vehicle and the vehicles of all other
class members shared a common defect and that the defendant's
liability for that defect could be detennined on a class-wide basis.
That is precisely the situation before me.
88.

The present action also exhibits this defect. The Plaintiff pleads that he and the

other Sales Agents were "told" how, when and where to market Just Energy gas and electricity
contracts, implying that this was an occupational obligation enforceable, and enforced, by Just
Energy. The problem, however, is that the Plaintiff has adduced no admissible evidence to

2008 BCSC 1781 [Book of Authorities of the Defendants (Certification), Tab 42],
2011 ONSC 6571 at paras. 154-55 [Book of Authorities of the Defendants (Certification), Tab 43].

-49support this assertion. As noted above, neither the Plaintiff, nor any of his witnesses have sworn
that they sought to exercise their rights under the ICA to choose how, when and where to pursue
their sales activities and were reprimanded or disciplined as a consequence. The only evidence
made in support of the allegation that Sales Agents were not free to market as they saw fit is the
Plaintiffs statement;
I am aware of Sales Agents who were threatened with tennination
for trying to market in a location not approved by the Regional
Distributor.
89.

In addition, each of the other witnesses claims that.
Sales Agents who market in areas not approved for the day would
receive a warning from the Regional Director or threats of
termination.

90.

Significantly, none of the affiants suggest that they themselves received "threats"

of the sort alleged. Nor do they offer any details concerning the Sales Agents who did receive
the threats in issue, or how the affiants came to leam about the alleged threats. The affiants do
not, for example, swear that they personally witnessed such threats being administered. Since
the affiants have failed to state source of this information or the fact of their belief in its truth, the
evidence cannot be given any weight on this motion.

91.

This leaves the Plaintiff with no evidence of the type of control that would, under

the legal principles discussed above, constitute the Sales Agents "employees" of Just Energy.
Beyond the hearsay evidence of threats of termination, the evidence establishes only that the
affiants did, in fact, attend sales meetings and did, in fact, participate in "road trips" whereby a
crew coordinator took them to certain locations to conduct their marketing activities.
Participation in these activities does not, in itself, evidence an obligation to participate in these

""" Rules of Civil Procedure, R.R.O. 1990, Reg. 194, r. 39.01 (4).

-50activities.

The fact that these particular individuals may have lacked the initiative, self-

motivation and entrepreneurship to develop their own sales approaches, and seek out their own
sales territories, and chose instead to allow their crew coordinators to make these choices for
them, does not demonstrate that they were under a contractual compulsion to do so.

92.

Therefore, there is no evidence supporting the assertion that Just Energy was in an

employer-employee relationship with any particular Sales Agent.

Since the Plaintiff has

established "no basis in fact" for this core allegation which underpins all of the claims in this
action, he has failed to satisfy the requirements of paragraph 5(1)(c) of the CPA.

B.
93.

No Basis in Fact for a Denial of ESA Entitlements Common Among the Class
In the alternative to the foregoing, even if the evidence discussed above is

admissible and constitutes "some basis in fact" for finding that the Plaintiff and the other affiants
were "employees" of Just Energy, this case nevertheless fails the requirements of paragraph
5(1)(c) of the CPA beeause there is no basis in fact for concluding that this question can be
resolved as a common issue.

94.

The premise of the proposed class proceeding is that each and every Sales Agent

was subjected to the type of control that would, in law, justify characterizing the Sales Agent as
an employee of Just Energy. This assertion, however, is contradicted by the clear words of the
ICA, which not only describes the Sales Agent as an "independent contractor", but also contains
substantive terms that are consistent only with an independent contractor relationship. More
importantly. Just Energy has adduced evidence demonstrating that it deals with its Sales Agents
in a manner that is wholly consistent with the ICA, and affords them a wide latitude with respect
to all matters of contractual performance with the exception of regulatory compliance.

- 51 95.

Therefore, even if this Court accepts that there is some basis in fact for the

conclusion that certain Sales Agents are or were "employees", there is also uncontradicted
evidence that other Sales Agents are "independent contractors". Unfortunately for the Plaintiff,
this is a detennination that can only be made by examining the specific details of each individual
Sales Agent's working relationship with Just Energy. Minor variations in the degree of control
exercised may place the relationship on one side of the line or the other.

96.

Indeed, this has been recognized in the case law discussed above. It has been

noted that the terms upon which door-to-door sales personnel are engaged will often exhibit
some attributes that point to an employment relationship and others suggesting an independent
contractor relationship. Consequently, small differences may tip the scale, making it difficult to
apply the result in one case to the circumstances of another. In Lazowski v. Canada (Minister of
107

Revenue),

the court sympathized that this often made it difficult for employers and workers to

appreciate their rights and obligations. While the court found the salesperson in that case to be
an independent contractor, the court opined that he had not acted unreasonably in contesting that
classification:
The fact situation in the within appeals does not constitute a slam
dunk. The original ruling was in favour of the appellant; the
Minister ruled otherwise[.] The onus is on the appellant to
demonstrate that the decisions of the Minister are incorrect. I
appreciate that it is difficult for working people - and employers to comprehend that a minor difference in facts relevant to the
specific working relationship under review can result in a judicial
decision that seems to be irreconcilable with others judgments
concerning the same - or very similar - business, industry or
service.

[2002] T.C.J. No. 517 (T.C.C.) [Book of Authorities of the Defendants (Certification), Tab 21].
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The court made a similar observation in CKUA Radio Foundation v. Canada

(Minister of National Revenue)
In this field of jurisprudence, it is difficult to apply the results in
other cases even where the facts appear to be very similar. It does
not require many points of difference - in some or all of the areas
concerning the tests to be applied - before the cumulative or
multiplier effect leads to a different result. There are cases in
which door-to-door sellers of long-distance service have been held
to be independent contractors.
98.

In light of these principles, the Plaintiffs primary proposed common issue in the

action—Are the Class Members "Employees"pursuant to the ESA?—is not, in fact, "common".
The alleged commonality of the other proposed common issues also necessarily fails with the
lack of commonality of this central question. Most of the other common issues begin with the
introductory words, "If the answer to (I) is yes, ..."; even where it is not made explicit in this
way, each proposed common issue asks whether Just Energy owed or breached obligations to the
class members in their capacity as "employees". In other words, the alleged commonality of the
employee/independent contractor classification constitutes the foundation for the commonality of
all issues that the Plaintiff seeks to have adjudicated in this action.

99.

However, questions of this sort will not be certified where the evidence discloses

a range of working conditions or job functions among the class members, making a class-wide
determination impossible. To date, this principle has only been applied in cases raising the
distinction between managerial and non-managerial employees, rather than the distinction

[2001] T.C.J. No. 276 (T.C.C.) at para. 25 [Book of Authorities of the Defendants (Certification), Tab 44].

-53 between employees and independent contractors.Nevertheless, the principle is applicable in
either circumstance.

100.

For example in McCracken v. Canadian National Railway Company,

the

plaintiff alleged that the employees of the defendant designated "front line supervisors" had been
misclassified as "managerial" employees and had therefore wrongly been denied overtime pay.
Accordingly, the plaintiff sought to certify the action as a class proceeding to resolve the central
question, "Are the front line supervisors managerial employees?" After reviewing the principles
that infonn the analysis of "commonality" under paragraph 5(1)(c), Winkler C.J.O wrote;
For these legal principles to be satisfied in the context of a
proposed common issue of misclassification, the plaintiffs
evidence must establish some basis in fact to find that the job
functions and duties of class members are sufficiently similar that
the misclassification element of the claim against CN could be
resolved without considering the individual circumstances of class
members. In the absence of such evidence, there is no basis in fact
to find that resolving the proposed common issue would avoid
duplication of fact-finding or legal analysis, or that success for one
class member will mean success for all, or that individual findings
of fact would not be required with respect to each individual
claimant.

The plaintiffs litigation strategy seizes on the superficial
commonality that all class members work for CN and all share the
common label of being a [front-line supervisor]. However, this
common label conveys a false impression of commonality given
the evidence on the motion of the different job responsibilities and
functions of class members, who hold many different job titles and
who work in a variety of workplaces with different reporting
structures and different sizes of workforce. There is no basis in
fact to support a finding that the essential misclassification
determination could be made without resorting to the evidence of
The claims in Sayers v. Shaw Cablesystems Limited, 2011 ONSC 962 [Book of Authorities of the Defendants
(Certification), Tab 45] represent an exception in this regard. However, as the matter only came before the court on
a settlement approval hearing, the question of commonality was effectively conceded by the defendant.
2012 ONCA 445 [Book of Authorities of the Defendants (Certification), Tab 46].

-54individual class members. Simply put, the plaintiff has not shown
that any significant element of his claim is capable of common
proof. ^ ^
101.

The same conclusion was reached in Brown v. Canadian Imperial Bank of

Gommerce,whcxe the plaintiff alleged that investment advisors employed by the defendant
financial institution had, once again, been misclassified as managerial employees with the effect
of wrongfully denying them overtime pay. As in McCracken, the motion judge found that the
evidence dispelled the suggestion that the question of the proper classification of the class
members could be decided on a class-wide basis:
The evidence proves that there are variations in individual
circumstances that would put some Investment Advisors well on
the "managerial" side of the scale in view of their individual
autonomy, independence and discretion.
While further
investigation would be necessary to reach a definitive conclusion,
it seems to me that there is good argument that CIBC's witnesses
Mr. Baker and Ms. Timms would fall on the managerial side of the
scale. There are aspects of Mr. Sutherland's circumstances that
would put him on the same side of the scale. CIBC does not
dispute that it is possible that there are some Investment Advisors
who may be entitled to overtime. It simply says that the
detennination cannot be made on a collective basis.

The answer to the question: "Are Investment Advisors managers?"
simply camrot be answered in common. The answer must be: "It
depends." While in my view, there may be a strong argument that
the autonomy, responsibilities and method of remuneration of
Investment Advisors points in the direction of their positions being
managerial, it is possible, as CIBC in fact acknowledges, that some
individuals might be considered as eligible for overtime. But the
answer to the question would require in each case an individual
granular analysis.

2012 ONCA445 at para. 104, 128 [Book of Authorities of the Defendants (Certification), Tab 46].
"" 2012 ONSC 2377 at paras. 113, 175, afPd 2014 ONCA 677 [Book of Authorities of the Defendants (Certification),
Tab 47].
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The Court of Appeal affimied the motion judge's dismissal of the certification

motion, writing:"^
There is no rule that misclassification claims are automatically
incapable of raising common issues, just as there is no rule that
other kinds of overtime pay claims will inevitably raise common
issues. However, the evidence led by the employer in McCracken
is similar in important ways to the evidence led by the CIBC. In
both cases, the evidence showed a wide variability in the
autonomy, duties and responsibilities of employees having the
same job title or classification. The evidence in both cases
revealed the same lack of "core commonality" in the functions and
duties of those employees included in the proposed class.
103.

The evidence in the present case is to the same effect as in McCracken and

Brown: to the extent that the evidence supports the conclusion that any Just Energy Sales Agent
may properly be classified as an employee, it also clearly demonstrates that other Sales Agents
cannot be so classified. Because the question of which class members fit into which category
can only be determined by looking at each class member's individual approach to marketing Just
Energy contracts, the question is not "common" and is not suitable for certification.

104.

The Plaintiffs reliance on other so-called "misclassification cases" is misplaced.

In none of these cases did the courts certify a question to the effect "were the class members
correctly or incorrectly classified?" in the face of evidence of material variations in the class
members' job functions and employment tenus.

In Fulawka v. Bank of Nova Scotia,^^^ for

example, the Court of Appeal observed of the class members that, "These employees perform

'

2014 ONCA 677 at para. 44 [Book of Authorities of the Defendants (Certification), Tab 48].
While such a question was certified as common in Rosen r'. BMO Nesbitt Burns Inc., 2013 ONSC 2144, this
conclusion was based on the motion judge's finding that the class members' "job functions are more than just
similar and almost identical" (at para. 51). This caused the Court of Appeal in Brown to describe the Rosen decision
as "somewhat exceptional" (2014 ONCA 677 at para. 51 [Book of Authorities of the Defendants (Certification), Tab
48).
2012 ONCA 443 at para. 20 [Book of Authorities of the Defendants (Certification), Tab 49].

-56similar, and often identical, work." Furthermore, the common issues certified in that action did
not include a question asking how the employees in question should have been classified. '

105.

The decision in Fresco v. Canadian Imperial Bank of Commerce^^^ is also

distinguishable from the present case.

The common issues that the plaintiff proposed to

adjudicate in that action were concerned exclusively with the defendant's conduct and the
legality of its employment policies and practices. The Court of Appeal found that, in answering
these questions, variations in the class members' individual circumstances would play no role
and therefore did not constitute an impediment to certification:"^
The motion judge and the majority of the Divisional Court
accepted that these differences in the individual experiences of
class members undennine the existence of a common issue of
systemic wrongdoing. In the majority's words, at para. 90:
Given the variety of jobs performed by class
members, the different practices of different
managers and branches, and the different
experiences of the affiants put forward by the
appellant, the motion judge very reasonably
concluded that the evidence of the affiants did not
show a common experience with respect to unpaid
overtime. Therefore, there was no common issue of
systemic wrongdoing that was a substantial
ingredient of each class member's claim.
In my view, these alleged differences in individual class members'
experiences are not relevant to the systemic issues raised by the
appellant and do not undercut a finding of some basis in fact for
the common issues concerning liability. The tenns and conditions
in CIBC's overtime policies governing overtime compensation, and
the accompanying standard forms that class members submit when
requesting such compensation, apply to all class members
The certified common issues did include an issue concerning "misclassification", but the court explained that since
the defendant had conceded that certain employees had been misclassified, the purpose of certifying this issue was
simply to ensure that this determination would be binding with respect to the class as a whole: 2012 ONCA 443 at
para. 105 [Book of Authorities of the Defendants (Certification), Tab 49],
2012 ONCA 444 [Book of Authorities of the Defendants (Certification), Tab 50].
2012 ONCA 444 at paras. 102-103 [Book of Authorities of the Defendants (Certification), Tab 50].

regardless of their own particular job responsibilities or job titles.
To the extent that the policies and record-keeping systems of CIBC
are alleged to fall short of CIBC's duties to class members, or to
constitute a breach of class members' contracts of employment,
these elements of liability can be determined on a class-wide basis
and do not depend on individual findings of fact.
106.

Therefore, the plaintiffs in Fresco and Fulawka clearly posed very different

questions than those posed in McCracken, Brown and the present ease. For similar reasons, the
decision in Baroch v. Canada Cartage Diversified GP"^ also fails to provide any relevant
guidance in the present case. In response to the defendant's argument that certification was
precluded by the principles set out in McCracken and Brown, the court in Baroch responded,
"But this is not a misclassifieation case."'^'' The plaintiff in Baroch, seeking to "avoid the
pitfalls of McCracken and Brown", specifically avoided asking the question, "were the class
members comectly classified?" Instead, the plaintiff defined the class in terms of employees
entitled to overtime pay, and went on to seek the certification of common issues coneeming the
defendant employer's compliance with its obligation to honour that entitlement. These were
questions that could be adjudicated without any consideration of the individual employee's
personal circumstances and particular emplojnnent functions.

107.

Lastly, the decision in Kumar v. Sharp Business Forms Inc}^^ does not support

the Plaintiffs position. While the court in that case certified a class action on behalf of a class of
employees claiming benefits under the ESA, no issue was raised with respect to variations within
the class concerning job functions or employment status. Once again, the certified common

2015 ONSC 40 [Book of Authorities of the Defendants (Certification), Tab 51].
2015 ONSC 40 at para. 9 [Book of Authorities of the Defendants (Certification), Tab 51].
' [2001] O.J. No. 1729 (S.C.J.) [Book of Authorities of the Defendants (Certification), Tab 52].

-58 issues were limited to questions concerning the defendant employer's performance of its
contractual obligations.'^^

108.

In summary, nothing in the jurisprudence supports the Plaintiffs assertion that the

issues to be tried in this action meet the test of commonality. The Plaintiffs proposed common
issues are not directed at Just Energy's systemic policies or practices; rather, the central question
that the Plaintiff seeks to adjudicate is: Are the Class Members "Employees" pursuant to the
ESA?

As in Brown, the only answer to this question is, "It depends".

The evidence

demonstrates that (1) the ICA executed by each putative class member left him or her free to
market Just Energy contracts in a manner that can only be characterized as an "independent
contractor" at common law, and as an outdoor "salesperson" (but not a "route salesperson")
within the meaning of the Exemption regulation under the ESA, and (2) some, if not all, Sales
Agents exercised this freedom and thereby conducted an independent sales business on their own
account. Even if some Sales Agents elected not to exercise this freedom, but rather looked to
their respective regional distributors and crew coordinators for guidance and direction as to how
to perform their sales function—and even if this submission to direction constituted those Sales
Agents as "employees", rather than merely as independent contractors exhibiting a lack of drive,
motivation and initiative—the necessary classification exercise can only be conducted on an
person-by-person basis.

IV.
109.

Paragraph 5(l)(d): Class Action Does Not Represent a Preferable Procedure
Furthennore, if this Court concludes that the terms of the ICA (as supported by

the evidence of the parties' contractual performance under the ICA) are not detenninative of the
putative class members' contractual status, such that it becomes necessary to examine each Sales
[2001] O.J. No. 1729 (S.C.J.) at para. 39 [Book of Authorities of the Defendants (Certification), Tab 52],

-59Agent's individual working circumstances, this will cause the action to fail the requirements of
paragraph 5(l)(d), as well as paragraph 5(l)(c).

110.

It is well-settled that the preferability analysis asks two main questions; (a)

whether or not the class proceeding would be a fair, efficient and manageable method of
advancing the claim; and (b) whether a class proceeding would be preferable to other
procedures. 123 With respect to the first of these questions, the assessment of efficiency and
manageability must consider the action as a whole, and not merely the common issues trial
phase.

111.

The lack of commonality demonstrated above necessarily drives the conclusion

that the action will not be fair, efficient or manageable.

Even if the questions raised can

somehow be construed as "common" simply because they are asked in respect of each class
member, determining the class-member-specific answers to these questions will require, in
effect, as many mini-trials as there are class members. This was the conclusion reached in Good
V.

Toronto (Police Semces Board),

where the plaintiff sought to bring a class action on behalf

of persons who had been imprisoned or detained by police during the G20 Summit in Toronto in
2010. The motions judge held that legality of the defendants' actions was not a common issue,
because it would depend upon the conduct engaged in by each class member that had triggered a
police response;

Amyotrophic Lateral Sclerosis Society of Essex County v. Windsor (City), 2015 ONCA 572 at paras. 60-62 [Book of
Authorities of the Defendants (Certification), Tab 53].
2013 ONSC 3026 at para. 255, rev'd on other grounds 2014 ONSC 4583 (Div. Ct.), aff d 2016 ONCA 250 [Book of
Authorities of the Defendants (Certification), Tab 54]. Although the appellate courts reached a different conclusion
from the motion judge, they noted that the plaintiff had fundamentally recast the action after the decision at first
instances, and that "the proposed class action on appeal was markedly different from the proposed class action
considered by the motion judge" (2016 ONCA 250 at para. 29).

-60It is clear given the lack of commonality that a class action would
not be a fair, efficient and manageable method of advancing the
claim. The impermissible use of eight subclasses creates an
unwieldy group of claims. There is no single class that shares
"substantial common issues". The common issues are subsumed
by a plethora of individual issues. The result would be
umnanageable litigation punctuated by numerous individual
inquiries, and foil trials for each class member. Instead of
furthering the goal of judicial economy, a class proceeding would
impede this important goal, [citation omitted]
112.

A similar conclusion was reached in Brown v. Canadian Imperial Bank of

Commerce. In addition to finding that the question of the proper emplo5nnent classification of
the class members was not genuinely "common", Strathy J. (as he then was) also noted that
answering this question on a case-by-case basis would not be manageable, and therefore the
proposed action failed the preferable procedure requirement:
The insunnountable impediment in this case, and the reason why
the preferable procedure requirement has not been met, is that the
issue of CISC's liability to pay overtime to every class member is
an individual issue. It will require individual fact-finding
concerning the circumstances of every class member and the
individual application of the relevant legal principles to those
circumstances. A class action would not, therefore, be a fair,
efficient and manageable way of advancing the claims of class
members and it would not promote either access to justice or
judicial economy.
113.

These considerations apply equally in the present case. Even if some of the

estimated 7,000 Sales Agents provided their services in such a way as to attract an "employee"
characterization, this conclusion can only be reached by a fact-intensive examination of each
person's working circumstances. It will be necessary to consider evidence from each class
member going to each of the elements of five-part "control test" discussed above. This will be a
cumbersome exercise since—if the contents of the ICA are discounted for this purpose—all
relevant facts will have to be developed by way of competing viva voce or affidavit evidence; the
2012 ONSC 2377 at para. 199 [Book of Authorities of the Defendants (Certification), Tab 47].
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exercised by Just Energy, and each party will have the right to test the credibility of the other.

114.

In addition, the Plaintiff and the other Sales Agent witnesses swear that they were

not provided with an adequate opportunity to review the ICA that they executed, apparently
suggesting that they are not bound by the terms of that agreement. To the extent that this is
intended to forai the basis for a non est factum argument in favour of some class members, this
will be a matter that can only be adjudicated on an individual basis. For each individual, it will
be necessary to inquire into the precise circumstances of the execution of the document,
including what the person was told about the nature of the opportunity. No generalizations are
possible on a question of this sort.

115.

Furthermore, the relevant intra-class variations will not be limited to distinctions

between different class members, with each individual falling wholly within one category or the
other. If there is any "employment" aspect to the work performed by any of the Sales Agents,
even a person categorized as an "employee" for certain periods or in respect of certain services,
may have to be categorized as an independent contractor for others. The evidence discloses, for
example, that in addition to Sales Agents who sell contracts to new retail customers in a team
environment, there are also Sales Agents who promote renewal contracts with existing retail
customers, those who sell to commercial companies, and those who renew contracts with
commercial customers; Sales Agents in the latter groups generally work on their own with little
interaction with, or direction from, any regional distributor or crew coordinator. It is submitted
that the individuals in these groups fall comfortably on the "independent eontractor" side of the
line. There is, however, no formal delineation between these groups; a person working in a team
environment for a period may subsequently elect to move to commercial sales; he or she may

-62thereafter choose to attempt renewal sales, or may move back to a team environment. Therefore,
it is not merely that the five-factor "control test" will have to be applied 7,000 times; it will have
to be applied for every occasion that a Sales Agent substantially changed his or her job functions.

116.

Lastly, this is not merely a case where the action is unmanageable because it will

be difficult and costly to adjudicate the myriad individual issues; in this ease, it will likely be
impossible to adjudicate many of the issues raised. Specifically, the class members' alleged
claims in this case are founded upon the number of hours that they worked, but for which hourly
wages—^both the statutory minimum wage, and overtime pay for those hours exceeding the
statutory daily and weekly maximums—were not paid. Based on the record on this motion, it
may be coneluded that the evidence neeessary to quantify these entitlements does not exist.
Because the Sales Agents are independent contractors compensated on a commission basis, Just
Energy has never recorded (and in many cases, had no way of knowing) the amount of time eaeh
Sales Agent commits to his or her sales activities. The Plaintiffs evidence diseloses that the
Sales Agents also have no reeords of this infomiation. The Plaintiff has not put forward any
methodology for ealculating the class members' entitlements in light of this evidentiary vaeuum.

V.
117.

Paragraph 5(l)(b): Class Definition is Overly Broad
Even if the foregoing arguments are rejected, and this Court eoncludes that

eertification is appropriate, it is nevertheless the case that the class definition must be revised to
limit this action to legally sustainable claims.

118.

Specifically, the class definition must be narrowed to exclude claims that are, on

the face of the pleadings, statute-barred. Currently, the Plaintiff seeks certification on behalf of
the class defined as.

-63 Any person, since 2012, who worked or continues to work for Just
Energy in Ontario as a Sales Agent pursuant to an independent
contractor agreement.
119.

It is Just Energy's understanding that the Plaintiff intends "since 2012" to be

interpreted as "since January 1, 2012", and that for any person who falls within this class, he or
she can claim unpaid wages even for work perfonued prior to that date. The Plaintiff, however,
did not issue his statement of claim in this action until May 4, 2015. Just Energy submits,
therefore, that all claims in respect of services provided prior to May 4, 2013 (or services for
which commission payments were made prior to May 4, 2013) are barred by the two-year
limitation period prescribed in the Limitations Act, 2002}^^

120.

No issue of discoverability arises on the facts of this case. Subsection 5(1) of the

Limitations Act, 2002 provides:
5. (1) A claim is discovered on the earlier of,
(a) the day on which the person with the claim first knew,
(i) that the injury, loss or damage had occurred,
(ii) that the injury, loss or damage was caused by or
contributed to by an act or omission,
(iii) that the act or omission was that of the person against
whom the claim is made, and
(iv) that, having regard to the nature of the injury, loss or
damage, a proceeding would be an appropriate means
to seek to remedy it; and
(b) the day on which a reasonable person with the abilities and
in the circumstances of the person with the claim first ought to
have known of the matters referred to in clause (a).
121.

The "injury, loss or damage" in the present case is the alleged failure of Just

Energy to pay, inter alia, minimum wage pay as mandated by the ESA. That "injury" would
have been sustained on the first date that a Sales Agent received a payment limited to
s o 2002, c 24, Sch B , ss. 4-5.

-64commission income, and on every payment date thereafter. There is no way that a Sales Agent
would not have known, at the time of each commission payment, that (1) he or she had not
received a minimum wage payment, (2) the payment was not received because it had not been
made, (3) the party that had failed to make the payment was Just Energy, and (4) that if such
non-payment constituted a breach of the ICA, such payment could be enforced by legal
proceedings in a eourt or under the procedures in the ESA.

122.

In addition to the fact that the failure to make wage payments was, in each case,

evident from the commission payment itself, all Sales Agents are expressly advised at the time of
contracting that such payments will not be made. To reiterate, the following legend appears in
the ICA in capitalized, bolded and underlined text:

THIS INDEPENDENT CONTRACTOR RELATIONSHIP
DOES NOT QUALIFY THE CONTRACTOR FOR
MINIMUM WAGE, WORKERS COMPENSATION OR
OTHER EMPLOYMENT BENEFITS.
123.

The evidence also discloses that all candidates for the position of Sales Agent are

orally advised that compensation is limited to 100% commission on contracts sold. The Plaintiff
does not plead that his discovery of the non-payment of wages and benefits under the ESA was
postponed or delayed in any way.

124.

Where the facts pleaded in support of a class action and the evidence adduced on

the certification motion do not provide the basis for raising any issue concerning discoverability,
it is appropriate to define the class so as to exclude all claims that are likely to be barred on
limitations grounds.'^'

™ Amyotrophic Lateral Sclerosis Society of Essex County v. Windsor (City), 2015 ONCA 572 at paras. 43-44 [Book of
Authorities of the Defendants (Certification), Tab 53].
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125.

Alternatively, this issue may be analyzed as a matter arising under paragraph

5(l)(a), rather than paragraph 5(l)(b). In respect of any claims to recover pajanents that the
Plaintiff alleges ought to have been made prior to May 4, 2013, it is plain and obvious that these
are certain to fail because they were discovered (or, at a minimum, discoverable) and not
asserted in a timely manner. Therefore, as in cases where a limitation issue is raised on a motion
to strike pleadings or a motion to amend pleadings to add a new claim, if it is evident on the face
of the pleading that the claim is statute-barred, the court has jurisdiction to decide the matter and
prevent the claim from proceeding.

Diigal I'. Mamilife Financial Corp., 2011 ONSC 1764 at paras. 38-39 [Book of Authorities of the Defendants
(Certification), Tab 55].

-66PART IV - ORDER SOUGHT
Just Energy respectfully requests,

126.

(a)

an Order dismissing this motion to certify the present action as a class proceeding
under the CPA; or

(b)

in the alternative, an Order certifying an action only on behalf of the restricted
class definition set out above; and

(c)

its costs of this motion.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this lO"' day of June, 2016 by

PaulJ. Martin

Laura F. Cooper
Lawyers for the defendants
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-72(b) the day on which a reasonable person with the abilities and in the circumstances of the
person with the claim first ought to have known of the matters referred to in clause
(a). 2002, c. 24, Sched. B, s. 5 (1).
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