Court File No.: CV-11-431153-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
THE TRUSTEES OF THE LABOURERS’ PENSION FUND OF CENTRAL AND
EASTERN CANADA, THE TRUSTEES OF THE INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 793 PENSION PLAN FOR OPERATING
ENGINEERS IN ONTARIO, SJUNDE AP-FONDEN, DAVID GRANT,
ROBERT WONG, DAVIS NEW YORK VENTURE FUND, INC. and DAVIS SELECTED
ADVISERS, L.P.
Plaintiffs
- and SINO-FOREST CORPORATION, ERNST & YOUNG LLP, BDO LIMITED (formerly
known as BDO MCCABE LO LIMITED), ALLEN T.Y. CHAN, W. JUDSON MARTIN,
KAI KIT POON, DAVID J. HORSLEY, WILLIAM E. ARDELL, JAMES P. BOWLAND,
JAMES M.E. HYDE, EDMUND MAK, SIMON MURRAY, PETER WANG, GARRY J.
WEST, PÖYRY (BEIJING) CONSULTING COMPANY LIMITED, CREDIT SUISSE
SECURITIES (CANADA), INC., TD SECURITIES INC., DUNDEE SECURITIES
CORPORATION, RBC DOMINION SECURITIES INC., SCOTIA CAPITAL INC., CIBC
WORLD MARKETS INC., MERRILL LYNCH CANADA INC., CANACCORD
FINANCIAL LTD., MAISON PLACEMENTS CANADA INC., CREDIT SUISSE
SECURITIES (USA) LLC and MERRILL LYNCH, PIERCE, FENNER & SMITH
INCORPORATED (successor by merger to Banc of America Securities LLC)
Defendants

Proceeding under the Class Proceedings Act, 1992

BOOK OF AUTHORITIES OF THE MOVING PLAINTIFF
INDEPENDENT DIRECTORS FEE APPROVAL
(Returnable March 29, 2016)

March 21, 2016

SISKINDS LLP
680 Waterloo Street, Box 2520
London, ON N6A 3V8
A. Dimitri Lascaris (LSUC#: 50074A)
Tel: (519) 660-7844
Fax: (519) 660-7845
Email: dimitri.lascaris.@siskinds.com
Serge Kalloghlian (LSUC#: 55557F)
Tel.: (416) 594-4392
Fax: (416) 594-4393
Email: serge.kalloghlian@siskinds.com

KOSKIE MINSKY LLP
900-20 Queen Street West, Box 52
Toronto, ON M5H 3R3
Kirk Baert (LSUC#: 30942O)
Tel: (416) 595-2117
Fax: (416) 204-2889
Email: kbaert@kmlaw.ca
Jonathan Ptak (LSUC#: 45773F)
Tel: (416) 595-2149
Fax: (416) 204-2903
Email: jptak@kmlaw.ca
Lawyers for the Ad Hoc Committee of
Purchasers of the Applicant’s Securities,
including the Class Action Plaintiffs
TO: ATTACHED SERVICE LIST

C*urt Slle No. CV-12-9667-0S-CL
ONTARJO

supHRtoR couRT or Ju$Ttcr
{coMMrRCtAL ilST}
IN THT MATTTR ST T}-IE C.AMPANIES' CRED/TORS,{RR.4ff6SIWSi'rACr,

R.$.C. t9&5, c. c-36,
AND lN THE IJIATTHR SF A FLAN

Sr

A.S

AMENSIil

CO$lpROMlSn OR ARRANGEMET\iT

Or $ll'1CI-r$Rr$T CORPORATION
STRVICE LIST
{as at F*hruarv 2015)

TO:

LLP
Place,

B]INI.{A T JOI.{trS
3400 Sne First Canadiar:

130

P.O. Box

Tolortto. Ontario MsX

AND

T0:

1A4

$taley
416.777.4857
Fax:416.8$1"1716
Er:rail: staleyr@Lreluetljore s.com

GOWLIXG LA]iI,UUR H}IN}III].SON t,LP
Carudii:n Place
100 King Str*et West. Suite l$i)O
Toronlo, Onlario L,15X i$5
1 First

l{oberl W.

]*rrick

Tel;

Tel: 416.369.71i0

Zycl'r
416.?77.5718
I.inrail: :ayclrk@henrrcttjorrcs.cotn

Kevin

Tel:

Derek J.

llell

'I'el: 416.77?..1638
Email: bellcl@ber:rt*tt"iortes"com
Raj S.

Snhni

"i'el: 416.?77"4804
F.*ritil: sahnir@berrtoltjon0s.con')
Joritll'xrn

'lel:

Bell
nes.com

Setll Xlveig

Tel: 416.?77.S254
iI

:

zrvei gs@)bennetlioiles.corl

LarvrTers

tbr th*

Corporatiur

Fax:4i6.862.7661
Er.':rail: derrick.tay@gorvlings.conl

Clifton Prophet

'fel:4i6.86?.35*l)
[:r:ail: clifloll.proi:het(lgowlings"cani
Jeunifel Starn

Tel:

4

[nt*il:

)6.862.5697
.]e*iri{br'.starrr(Ogurvlilrgs.ct';rn

Av* Kin.r
Tel: 416.862.]56t)
Enrail: ava,]Eim,flgoivlirtgs.cnnr

l,a*y*rs lbl tlt* Monilor

416.777.$51 l

Eir:eiI; bellf@bcnnettjr

Enra

Tay

,Applicart, Sinc-loresl

Alr}) F'n CONSUI,TING C*\NAIIA
TO: T*l) Waterhouse Torver"

INC.

ANI-} AP}'LIICK {;}ltr}iNE MCMT}K1'Y LLP
'l

O:

79 Wellington Strcet Wesr

365 llay Strcet, Slir* 200
'[i:r*nto. Onrario ]\d5i-l
:V

1

f'oronto-Donrinioi Cenlr"r:, Slite ?0i 0.
P.0. Sox 104
Tor*ntr:, Ontario MSI{ lCg

Tel: 416.160.2800

{lreg Watson

Fax: 4I6.160,&?S7
Iimai I ; pgreerx@agn: iarvyers,*olu

Fetel Cr.eene

Tel: 4 i6.649"8100
l:ax; 4i6.649.81i}i
l:nra
.r

oo

i

I

:

K*nlretlr llekker

greg. rvatsan @li iconsu lli

rr

"Ie

g. cori.:

I rot cpa

Snra

Tei: 416.649.807{i
[,rrai

I

;

I: 415.360.690?

Fax: 416.160,59$t)

Jodi.porepa(t]lliuansulr

in

g.conr

iI

:

kikkker.@agm laiwers.col.l.l

David Villaincnurl

Tel: 416"360"8100

Monilor

fax:

4l$.360.5960

Unra

: dv

iI

i

I ]

ai*roLr r"t@a grn la,uvyers.corn

l"awyers fbr. ISDO

AND BAKX}I MCK}INZIII

TS:

ANI}
l'0:

Lr,P

Brookfield Place
2100-l

8l

Bay Srr*et

T*rcnto, 0r:tario MsJ

2l'j

I

:

john.pilie@ir*kerruekerzie.conr

Fax:

,11$.8S5.6$83

fbr Poyry (Beijing)

{l*n:pa*y Linliterl

:1

Email :

15.865.73 $0

jft

bello@torys"conr

Davicl Bish

lima il : david.gadsden@baker"rnckerrzie.com

L"arvytrs

1N2

John fatrello
l'el; 416.865.8228

Ilavici ffadsden

Tel:

79 Wrllingtr:n Srr.eet W*st
Suire 3000, Box 270
I olorrto-l )orrr irriorr Ccrrtrc

Tolonto,Onta$* M5K

John Pirie
'llel: 416.865.2325
Iax; 416.853.6275
Ernai

TT}RYS LL:}

.

'l'el: 416.B65.7:51
Lnr.ril: dbi.slrlrltriryr

g1,111

Consultirg
Artrirer"l, $ril5,

'I'el: 4l $.865.761*
[tna i I : ngray@t*rys.ro]1)

Lawyers f'or the lJnrJenvritels nan:ed

Atlio*s

in Class

A}.{D

"l'0:

LHNT]?,NNR SL,A$HI- ITOYCI S]VIITH

GRlFl,'tN LLP
Su

ANa
$ot}n$lAtts
'l'0:

LLP

333 Llay Street. Snite:1400
Tot'onto. Ontal'io M5H ?S7

ite 2600, 1 30 Acie iaide Str"eet West

'l'or*nto. {)ntario M5}'l jP5

ilenjn*rirr Zarnelt

criflln

Tel: 416.8{5.S500

Tel: 416.591.4?04
Fax: 416.979.1214

1:*x: 416.865.1558

Erttnil: brarnett@goodtrar:s.ca

Perer'i-i.

l',nrai

I

:

pgri

l'lir{$i itignle.cou
Rr:bert Chachvi*k
416"59?.4?85
Errai tr: r-clrnchvickflgooclnans.ca

]'el;

Pcler' .1. Osbolre

l'e

l

i6.&65.3094

4

Fax: ,116.865.i9?4'
Ir"n:ai

I

:

Brendall 0'Neill
Tel: 4tr6.979.??11
ElnaiI: boneiIl@gooilma*s.c;t

postrolne(?l iligatr:.tom

l.intls l-. I:uelst
Tel: ,416.865.3091

Iax: .l'16.865.2869
l}n*iI: lluerst(rqlitigate.cottt

Caroline l)esgonr-s

Tel: .:115.597.6275
ln:aiI : cdesc*urs@goi:cl'trnns.ea

lJl.rnla Itoy

'Iel:

L,awyers for

4 t6.865.29,12

Ail l-{o* Ctutlliltee al'I}onclllo}dtrs

In.x: 211S.865.3973
Ernnil: sroy@litigate.cont
Lnrvyers fbr E*:sl & Yo*ng L)-P

ANN

'l'n.

MIIRCH,{NT' LAW GTOUP
Saskatchetar:

*rive

LL}

Piaza

l*0-2401 Saskatcltcwart Drive

ANI} *NTA&IO

l'O:

SECURI'TIIIS COMN,{ISSION

Suite 1900,20 Queen Slleet West
Toronto" Orlarit MsH lS8

R*giua. Saskalohervar 54p 4i-i8

llugh Craig
li"F. Anti:ony \,lerchant, Q.C.

Serriol Litigation Couttssl
416.593.8?59

"l'e]: 30S"359.1777

'rel:

Iax:

Enraii: hcr*ig@r:st,gov.on.ca

ll)6.522.3?99

tu: erc hrt rrllQrnercltarill atv.cottt

L,arv.vers for'

actiolr

le 5*slcalchewan

ANr) OSLIIR, H$SKIN & }IAI{COU}{TLLp
]'O: l First Cnnnclian Placs

AND

'I'0:

100 King Street West
Suire 6100" p.O. Box 50

Sleysil J."i'oll
'1'rlr X)2.408.460il
Fax: ?{]2.408.4*99

L,rr 11' [ .trii.crrstcirr
4i

6.861.S45;l

Irax:416,86?.6666
Irnai l; llarvenslein(Q$slel".crxt.r

Errai

lmaiI

$eol}'ey Srove

:

: stoli@cahernrilsteirr.cnru

:

r':rl upian@c*lrerrmilstein.eolr.:

Attor'*eys {br thc Plaiutif Ianrl thc }rr.o;roserl C}ass
le Ncrr, \'ork ircliorr

T:el: (416) 862-4264
I

i

Mafiherv L:i. Kay:ian
Te1: 202".1S8.4600

Edwarcl Seller^s
Tci: 416"862,5S59
,hlraiI: eseIlers@osler.cr:lrr

Errrai

l 100 Nerv York, Ave., N.W.

Wesl'Iolver. Strire 5tl0
Wa"*hingtorr, D.C" 20005

Torolto, Ontario MSX lllS

Tel;

CO},I}]]\ MII,ST]IIFi SE},I.fiRS & ?$LL trLC

ggrrive@osler"*orn

Lnr.vyers t'or thr B**rd of Dircct$rs ol. Sino-

Fcrcst Corporatiotr

ANN

SISKINI}S LL]:'

TO:

680 Watelloo Slreet
P.{}. Box 2520
[,ondon" Ottario N6A 3V&

A. Drrnrtrr l,ascarrs

Tel: 519.66$.7844
Irax: 519"67?.6065
.hnail: riirnifri.lascaris@siski*eis.com

AND
I O:

KOSKI& MI}{SKY LLP
2(l Qrrccn Slreet Wcst. Srrirc 900

'fsl'ollto. 0ntario M5fl 3R3
Kirk M. B*ert
I

cl:

416.5c)5.2 i i

7

F'ax: 415"?04.2899

[rnail : kmbaert@kmlaw.ca
Jonathan P{ak

Cirall*s M, Wright

'lcl:

I}nai

519.663.7753
J

:

Charles.rvright@siskinsls"r$lr

Lawyers tri.lr'an Ad l'io* Conxniltee *f
Purchnscrs of the Applicilnl'$ Secrlities,
including the Rel:r"esenlative Plaintiifs in thr
Onlalio Class Action againsl th* Applicar:t

Iei:,{16.595.2149
Fax: 4 16 2{}4.?9*i
Hrlra

i

I

; .f ptak('|knr

$artir Myers
"l'el: 416,5q5.?

10?

Fax: .i 16"977"31
Iirra

iI

larv.ca

I6

: gurycrs(r-]kx

Inla,.qil

i.ar.vyels j"or atr Ad l-loc Cornmittee olPilrchaseys

*f the Appiiclnt's Secut.iri*s. i*tlurling
Represenlative Plai*tilli ili thc Ont*r.io
Action againsl the Applicanr

{he
Class

AND C{}}ItrFi ]\{IL$TE,TN SALLIRS &TOLL A}\ID
?'O: I'LC
TO:
88 Pine Strset, lrJrl' f lool'
N*rv York. NY 10005
Rich*rd S. Speirs

Tel: ? ]2.1t38.?797
Fax: 2i2.818.?745
Ernaill rspeirs@coheumilsiein,corrr
Stefalie

ltnnirez"

LA1V $trI}ENTURN TRUST COI,IPANY O]I
NEW YORK

* 4'r' Floor

400 Madisor.r Avi:nr:e
Nerv York. Ner.v

Yolk l0l] l?

"larnes D. I-leaney

Tel: 64$-747-125?
l:'axr 212-750-l-]61

Errrail:james.hea*ey@larvdeb.*ol'r
Seniar Note ]ncleutur"e Tmsler

'fel: ?02.4{}8.46*t)
Lnlail: sr^arrilez@cohrrlmilslein.coln
,Att*rneys far the Plairrtilf iind the Proposed
Cl::ss re New York action

ANN THOMPS{}N }ITNII LIr
'l'(): lJ5 Matlisorr Avoiuc - i2':'I-looi
Nerv York, Ncrv Yolk i00 l7-46 i I

AN}
TO:

THtr I}ANK OII NIIW YORKMILLON
( jlobal Colpolrte'frust

l0i

Barclay Strent

*

4ir'

Floor I,ast

Nerv York, New YolJ< 10?86
Yesenia D. Batista

Tel: ? l?.908.3S12
David M. Kerr, Vice Frcsicla:t
Fax: 212.144.61111
Tel: 212 815 5650
Ernail: yesenia,batista@thorllpsor;liine.*nrn Yax '732.661 "9322
F.rnai

l:

david.rn.kerr@buyrnellon corn

Irvi*g Ai:ar'
Te

l: ? 12.908,1964

lin:ai1; irving"apar@tir*mpsonl:ine.col:"1
Cirrtis L. Tuggle
3900 Key Center, l?7 Puhlic Squaro
Clevelarcl" Ohio 441 14

]"el: 216"566"59S4

!ax:

216.556.5800

[mai I : Curtis.lr.rggle@tl

rorrrpson hine.com

Lawyels lb:'Sienior Note lndenture J'rustee

Conver{ible Note

Incle

utule l'rustet

AND

l'D:

THN I}ANK TXi }{r1V Y$TIK MEI,I.T}N
320 Bay Stleer, 1 I'i, l-'lo*r
Ttriotr(u, ( )rrtiu.in M)l I ,l,{6

AND
1"0;

Ceorge Br.agg

?cl:

kla:'el izs Coehree, V lce Fresident

4 16.933"SI05

Rrlationslrip Mtnager, Deftult

Fax: 416.160. t?1 I 1.1 16.160.1?.t?

Inrail:

T'l-iil tlrtl,tK Op NliW YORX MELLO]\
l2ll- 'l'hr^*e Ilae illc plare
i Qriuerr's Road East, llonq Krng

(r|olrl)
'l'el:

Ceor.ge.br.agg@btryr*c1lan.*orrr

A I)n

t'

Adn.rinistrntior.r

852.2fi110.662S

Moi:ile: 85:.9S38.S0

Convert ible J.,lote I nrlentur.e "ll.ustee

Ilura

i

1

: rrrre

I

I t)
ize.ci:elzcc@[-:n3,r.ii

e I lor"t "co

nr

Crace l-arr
l:rnai I: grace. iaui@bnvnrrI lon.cr:ln

Convefiible Note inelenture'f'r.ustee

AN$
'i'O:

WAITI}LI DALNY BII&]{STIIIN LLT}
? 104 - 401 Bay Str'*er"

'lbronto Ontario

M-51-t

l"O. Box i
?y4

Poter Wnldle

Sinron Biei:er
flrnai

I

:

6.15 I ":78l

sbieber@r.vdblaw.ca

Erin Plert

'l'el: 41$.151.21Vt
[i:la

iI

I

ep]eet*4)rvd

I."alvyers

LINKI.,A'I"ORS I,LP
l0'i' F'l*or, Alcxnncll"a l.louse

l8

Chater" B.oari

Melvin Sng

I prvarellc@welbiaw.ca

Tel: 4l

ANI}
'IOl

l-l*ng Kong China

Tel: 416.351 .27? l
Fax: 416,35 l.9 t9d
Enraii

l

i,l I

ar.v.ctr

for llaviei I{orsley

'I'el: 852:9t)1 5234
&ixr 852 2Slil 8i3i
firnriI: Mclvin.Sng@linkt&ters.cr)rlt

l-nwy*rs
itolg)

ibr

Silrt:,Foresl C*rpor:ati*n (l,lang

AhJD LINKLATIIJI.SLL}'

1'():

AN}
'lO:

l0'1' Floor. Alex*nrira Hor.rse

l8 Chater }load
lorrg Kolrg ('lrirra

I

Tortota

i-lyr.rng Ahlr

]"el:

:

I}:raiI

Enra

8i3i

hyLrrrg"ahn@I itrk k:ters.corrr

$an:*ntira

Tel:

:

ltini

Snman tl:a.

0my
Tel: *5?.284?.41

li i nrft) L irr k latels.corrr

KING AI\I} IV$OD MALLSSONS

J'tta

Sr.rr

'Iel: 2ll4
linrt

ii

:

It52 5323
arvil iils{Qapp}ebyglobal.conr

iI

: aj,:lvstttilapplebyglobal.rorn

tr.,arvyers

for

Si

no-Forest Corparatiotr {fi

vl}

AND TfiOR}{TON GX.$U" :'INNICAN L},7
TO: Suit* 320$, 00 Wellington Street West
tr

0. Box 329, Tornnto-Doni::ion
Tolonto, Outarjo M5K j K7
P.

l*le*a l-lnang
Tel: 852.2848.4848
f

?84.494.7279
esinpson@appieb3,global.c*ln

l:rna

9th Flcor", Hutchison l-louse
Central, llar.rg Kong lsl*nd
Hnng Korrg {SAR)

:

lax:

T'elr 284 852 i3 tS

Larvyers fbr' $ino-Fnrest Corpclation {U.S.}

I

Sirnpson

Alrdrew Jolvett
88

EmaiI: Jon.Cray(!iinkl*isr s.eonl

Elnai

Iiiot

Antlrerv Willins

Jon

AhI}
TOr

BV:

[rnail;

852"?ti42 419?
ii

vctlt0

"l'el: ?84.852.5i2l

852 ?842 41q9

Faxr S5? 2810

APPLIBY GI-OilAT,
.layla Flace, Wicliham's Cayl
Ir.l)" Box i 190, Raad Torvn

Cerrtre

Janres l'1. Crout

Tel: 4 0.104.0557
Fax; 41S,3$4.1i ]3
1

lelena.huan gflkinganclwoor{"conr

L,uraiI: jgroui@lgf"ca

"]'e]:852.?848.4848
Enra iI

: tatil.sun(f

kirr

La*yers fbl rlre Orrtrrri* Secul.itics Coinrnission

gar:dlvoori.conr

l,au,yels lbr Sino-Forsst Cor.poratior

{pRf)

AND
TOr

MTCAI}TIIY TcTRAUL'1.
SLrire

LLf

2500, 1000 De Lii Caur:heri*ri.e

West

Mr:ntieal, Qudi:ec. H3ll

$t.

AND pAt,tnRE RoL]{Nn &*SriNBlirr{;
"l'O: R{}THSTf,IN LL.f'
155 Weiiington Str.eet, js,t, l.ioor.
Tor*r1o. Ontnria M5V jlll

l')A?

l'ardif
14.397.4?74
l'ax: 514.875.6246
Ijrnail: atarrli(r?nrcerlthy.ca
Alain N.

Ken Ros*nberg
Tei: 416.646.4i04

Te 1: 5

[ax:416.646.4]0t
{imai}; ken.i.osenbelg,f}paliar-ert:innd.*rnl

|oplaw
14.397.4155
Einail: mpol:iaivlQrrccarthy.ca
Masott

"fel:

Massirlo {Max) Starninr:

t'el: :l t6.646.?4j I
Imail: rnax.stan:irlr:{iipaliar.*rrilat.rd.conr

5

{}}lin*

Legendt'e

L**yers fur an Ari l-}rx Conrnrittee of f}ur-drasers
olthe Appiiranr.s Secur.ities, includinp, rhe

Tel: 514.397,7848
Iirrlail: clegcndre.@r,:cearthy,ca

R.eplesenlatiric Flaintifis iri the Ontarj* Class

Action against the Ap1:licr::t
Larvyers lnr'

A}\I}
"l'C;

EHAII,ON$

lrnst & Yculg l"LP

LLP

5000 Yonge ,$tleel, lOir' Floor

T*lclto, Ontnrio M2N

789

AI\II}
l-O:

ERNST & \,OUNG LI,P
222 Bay Srr.eet" Ii.O. Bax 15 l
Toronto. Ontario MSK lJ7

llarve}' C. Cliaiton
'lel: 416.? l8.l 129

't'e

Fax; 416"?

I'ax: 416-943-3108

849
Er:rail: Harvey(@chairons.conr
18. ]

l?like P. Dean
l: 416-$43-2

ti4

Enrail; Mike.p.Dear:@e*"*y.corrr

I-awyers fur"the Law ScbentLrre ?r.ust
Company af Ner"v York

ANN I{T]E]'EII SCATI.CALL I}trNNE]"T LLP AN}
"l'O:
T0; 25* Yonge Str"eet
Suire ?200
Toronto, Ontarin Msl] 2{,7
R*bert l{ueler
"l'el:416.86$-336i
Hrllail: ruh*t.rlerrr@rslawyers.eorn

}'ASKEN MATT.TTNNALi

I-Lr

333 Bny Street" Suire 2400.
Blry-Ar1*laide Crntr-e, tlox 20
Toronto. Ontaiio MSH ?T6
Stuarl Brotrxatr

?e1: 1116.8S5.5419

Fax: 416.-164.?8

[lraiI:

]l

sbrotrrian@lasken.culr

Sal'a J. l:llskinE

Tel:

4

1

lnrail:

S.5r7-540&
sara.riskir.l*{Prsiirw,vcrs.co}11

1^.,:* l-l-ir ^ 1.,..,',.

"i'el;

zl

]6.597"54

1S

il*':aii:.itsolr.beitcltntarr(Drslarvyers.colr

Corrrir O'Neill
'}'el: ,l 16 865 4517
Enrai I : cotrei I l@fasken.conr

(lanadian Lar.i,vcr$ fur
i:rrlcnturr: 'fnrrlee
lvlLrll()n

l.nrvyels lirr Alltn {lharr

)

thc Colvcrtible
iThe Birlk o1' Nelv

Note
yor.k

AND LAPO}N1'X&OSEN$TIiIN
'IO: MARCHANIII?IELAN{ION,
S"I:.N.C.R.L"

i250, boul. Rerrd-l.cvesque

AN} cl,Y}n & C$lut,ANY
T0: 390 B;r1,Sh"r4:r. Suitr 900
Torr>nto, C)ntario MSI I

OLrcst, br:r.eau

l4{}0
Moltr"dal {QudLrec} Cannda HIB SE9

'le l: ,116.j66
455i

Far:

4 i 6.16C.6

.Ben.:ald Cravel

E rn a i

I

L4ary iVlnrg;tret irox

l'ei:

514.9?5.S382
Fas: 5 14.025 5082
I:mai I : bernald.gravel@ln:rn.uanr

5

:

i

I t)

nr a r,v n r arua

ret.

lbx{ii*

lyrl

e

c rr. * a

P*ril [uter's*n
'l'el:

4 16.i$6.455S
litlir.i ] : paul "enrct"son,. )clydeco.ca

Brrrrro Flnriani

Tel:

:y2

i4.}}5.6310

i,nrvycrs

llnrai i : bruno.lJoriani(i!Irnrnr.cun

lbr A{-:I ll{A

}rrsurRnce

Irrsrrrarrcu ('()nll)iiny olCirrrada

and Ctrubb

Qudbec c$unsel for Pcyry {Beijing)

Consu ltiug Cr:nrJ:rany Lld.

A}.'II} $AVIS LLP
T0: I First Canadiar.i
lO Box 367
) 0S

King Street

A}iD

Pla$e, Suite 6$00
lvVest

'l'ororrro, (Jnrar.io M5X

Srsat

[.

I[2

Fliecinran

]'el:416.165.3501
Fax: 4 16.77?.741

Bluce llarli*glcn

"fei : 4 1 6.3
65
4

IT}CXSTT$, }IARR}S LLP
Suire 816, 181 Univer.siiy-Ave
Toronto ON M5I-l ?X?

Cary )-1. l,lflspring
Tel: 647.288,3362

Iax: 647.?60"222t]
llrnai1: C L*ftspringQr.ickr*sh*rr.is.i:*m

5

C,mail " sfi"ieclrrrirrr@diiyiti.cii

lax:

T0:

.3 529
t6.3$9.5210

Ilniai I : bri;u'lingto*(lklavis.ra

llr*l:rJ*n *arnes
Tel: 4 ]6.i$5.3429
Fax: 416.369.524 i
Iimai I : bhar.nesflldav is.ca

Lawyers fi:r Kni Kat lroorr

l,arv,l,ers lor Travelers lnsurancc Cornpauy

Cilnada

rf

ANO

Tll:

I}AYT.LS W,qRN TITILL$S

VINII$ltt{G LLI,
155 Wellilgrot $treer West
Toro:rto, ON M5V 3"i7

&

{:I.,Yt}n & CSMPANY
39$ Bay Street, Suite R00

Tnranto, Ontnrio lvl5f-,f
Mar"y Margar'*t !nx
"le1: 416.366.45.5i

Jay Sivrrte

T*l:

416.S$1.55?CI

F*x:

Fax: 416,86i.0871
ilnta

i}

:Y}

,.11S.366.61

l$

iimai I : r:ralyntalgnr'*t, fnx@clyrleco,ca

r "is"Xalk{;1j:::L5. c o[!

Pnul [n"r*rson
Jnr:rr:.s Dor"is

?ei: 416,J66.4555
llrlai I ; patr Leiuelst,it,rlcildeco.crr

Tel:416,367.6919
]rltx:416.863.0871
[nra i I : j"* _rs*:iht:lt:.rU

l"awycls irir'

r

C*r:adini'r Counscl iar the Plaintifl
tr)t'oposed Class

r"e

Nera,,Yot'k

a*ti*n

ACI INA lrrsru'ancc rirlr] {'lrr.rbb

lnslrlance Camp*ny olCa**da
rir"rd

tlre

TAB

INDEX
PRIMARY SOURCES

1

Baker (Estate) v Sony BMG Music (Canada) Inc, 2011 ONSC 7105

2

Cannon v Funds for Canada Foundation, 2013 ONSC 7686

3

Cassano v Toronto-Dominion Bank, [2009] OJ No 2922

4

Endean v Canadian Red Cross Society, 2000 BCSC 971

5

Gagne v Silcorp Ltd, [1998] OJ No 4182

6

Labourers' Pension Fund of Central and Eastern Canada v Sino-Forest Corporation,
2014 ONSC 62

7

Labourers’ Pension Fund of Central and Eastern Canada (Trustees of) v Sino-Forest
Corp, (December 27, 2013) Toronto, Ontario Superior Court File No.: CV-12-966700CL (Order of the Honourable Justice Morawetz)

8

Parsons v Canadian Red Cross Society, [2000] OJ No 2374

9

Sayers v Shaw Cablesystems Ltd, 2011 ONSC 962
SECONDARY SOURCES

10

Ontario Law Reform Commission, Report on Class Actions (Vol. 3) (Excerpt)

Page 1

Case Name:

Baker Estate v. Sony BMG Music (Canada) Inc.
RE: The Estate of Chesney Henry "Chet" Baker et al.,
Plaintiffs/Moving Parties, and
Sony BMG Music (Canada) Inc. et al., Defendants/Respondents
[2011] O.J. No. 5781
2011 ONSC 7105
98 C.P.R. (4th) 267
210 A.C.W.S. (3d) 586
31 C.P.C. (7th) 320
2011 CarswellOnt 15453
Court File No. CV-080036065100 CP

Ontario Superior Court of Justice
G.R. Strathy J.
Heard: November 22, 2011.
Judgment: November 30, 2011.
(97 paras.)
Civil litigation -- Civil procedure -- Parties -- Class or representative actions -- Class counsel -Fees -- Retainer agreement -- Settlements -- Approval -- Application by class counsel for approval
of their fees, taxes and disbursements allowed in part -- Action was settled and settlement was
approved by court -- Retainer agreements between the representative plaintiffs and class counsel
and fees sought by counsel were approved -- Counsel achieved excellent results in this complicated
matter, which involved substantial risks for them, and their skill and competence was exceptional -Request for compensation for representative plaintiffs was denied -- They substantially contributed
to the settlement but this was not rare and exceptional case where payment was required.
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Legal profession -- Barristers and solicitors -- Compensation -- Contingency agreements -- Fair
and reasonable -- Measure of compensation -- Reasonable charges, reasonably performed -Taxation or assessment of accounts -- Application by class counsel for approval of their fees, taxes
and disbursements allowed in part -- Action was settled and settlement was approved by court -Retainer agreements between the representative plaintiffs and class counsel and fees sought by
counsel were approved -- Counsel achieved excellent results in this complicated matter, which
involved substantial risks for them, and their skill and competence was exceptional -- Request for
compensation for representative plaintiffs was denied -- They substantially contributed to the
settlement but this was not rare and exceptional case where payment was required.
Professional responsibility -- Remuneration -- Fees -- Contingency fees -- Professions -- Legal -Barristers and solicitors -- Application by class counsel for approval of their fees, taxes and
disbursements allowed in part -- Action was settled and settlement was approved by court -Retainer agreements between the representative plaintiffs and class counsel and fees sought by
counsel were approved -- Counsel achieved excellent results in this complicated matter, which
involved substantial risks for them, and their skill and competence was exceptional -- Request for
compensation for representative plaintiffs was denied -- They substantially contributed to the
settlement but this was not rare and exceptional case where payment was required.
Application by class counsel for approval of a request for payment of fees, taxes and disbursements
in the amount of $7,647,583. The fee portion was $6,950,000, taxes were $610,805 and
disbursements were $86,778. This class action was brought in 2008 on behalf of artists and rights
holders who had not received full compensation for the use of their works. It was initially
commenced by Carol Baker, who was the widow of an entertainer named Chet Baker. She was the
initial representative plaintiff and an individual named Northey replaced her due to a dispute
regarding the administration of her husband's estate. The Court approved the settlement that was
reached in the amount $46,688,805. These funds were to be paid into a settlement trust for the
benefit of the class. The defendants also agreed to pay $600,000 on account of the plaintiffs' costs.
This reduced class counsel's claim to $7,047,583. Both representative plaintiffs executed contingent
fee agreements that stipulated a maximum counsel fee of 30 per cent of the amount recovered. The
fee portion represented 15 per cent of the settlement fund which was a significant discount of the
fee that class counsel were contractually entitled to. The fee request was supported by the widow
and by Northey. Some parties objected to the fee and the matter was adjourned to allow them to file
additional materials. An interim payment of $2,200,000 plus taxes and disbursements was approved
as a condition of the adjournment. All the objectors acknowledged that class counsel was entitled to
a fee of at least this amount. Class counsel also sought honorariums for the two representative
plaintiffs.
HELD: Application allowed in part. The retainer agreements between the representative plaintiffs
and class counsel were approved. They met the requirements of the Class Proceedings Act. The fees
of class counsel in the amount of $6,250,000 plus taxes was approved. Such was to be paid out of
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the settlement trust. The results that were achieved were excellent, especially since the defendants
had serious defences available to them. The gross recovery under the settlement was almost the full
amount that was owed to class members. The net recovery after the deduction of fees was between
80 per cent and 85 per cent of the amount owed. This case involved significant factual and legal
complexities. The settlement itself was extremely complicated. The skill and competence
demonstrated by class counsel was exceptional. The risk undertaken by class counsel and the
opportunity cost was sizeable. The action took four years to complete and during those years class
counsel, who spent 6,000 hours on the file received no compensation. The approved fee was fair
and reasonable. Class counsel were also entitled to render invoices on an hourly rate basis for any
services rendered in the implementation of the settlement. The representative plaintiffs were not
entitled to compensation. Even though the representative plaintiffs made a significant contribution
to the settlement, this was not one of those rare and exceptional cases where such payment was
required.
Statutes, Regulations and Rules Cited:
Class Proceedings Act, 1992, S.O. 1992, c. 6, s. 5, s. 32(2), s. 33
Copyright Act, R.S.C. 1985, c. C-42,
Counsel:
Paul Bates and Jonathan Foreman, for the Plaintiffs/Moving Parties.
Danielle Royal for the Defendant/Respondent Universal Music Canada Inc.
Timothy Pinos and Casey M. Chisick, for the Defendants/Respondents CMRRA and SODRAC.

ENDORSEMENT (CLASS COUNSEL
FEE APPROVAL)
1

G.R. STRATHY J.:-I get along without you very well,
of course I do.
Except when soft rains fall
and drip from leaves, that I recall
the thrill of being sheltered in your arms.
Of course I do,
but I get along without you very well.
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Chet Baker, I Get Along Without You Very Well (Except Sometimes)
Chet Baker was an American trumpeter and jazz singer. He was born in 1929 and died in
Amsterdam in 1988 in tragic circumstances, after a troubled and turbulent life. He left behind an
impressive, if occasionally melancholic, legacy of music.
2 Unfortunately, Mr. Baker and his heirs, like many musicians and their families, did not receive
full compensation for the use of his works by others. This was the result of a royalty and licensing
system in Canada that permitted third parties, such as the defendants, Sony BMG Music (Canada)
Inc. ("Sony"), EMI Music Canada Inc. ("EMI"), Universal Music Canada Inc. ("Universal") and
Warner Music Canada Co. ("Warner") (collectively, the "Record Labels"), to reproduce and
distribute copyrighted musical works owned or controlled by musicians or their rights holders,
without having a licence to do so or without paying the royalties due to the rights holders.
3 The issue was well known by the defendants Canadian Musical Reproduction Rights Agency
Ltd. ("CMRRA") and Society for Reproduction Rights of Authors, Composers and Publisher
(SODRAC) Inc. ("SODRAC"), (referred to as the "Collectives"). They had been aware of the
problem for years and had apparently been unwilling or unable to resolve it. CMRRA represents the
reproduction rights of the vast majority of music publishers whose repertoires are in use in Canada.
SODRAC is a copyright collective that administers the reproduction rights in musical works and
collects royalties on behalf of its clients. Due to a combination of factors, including the Collectives'
lack of resources and the absence of motivation on the part of the Record Labels, nothing significant
was done. The problem simply festered and grew worse - until this proceeding was commenced.
4 This class action was brought in 2008 on behalf of artists and rights holders who had not
received full compensation for the use of their works. It was initially commenced by Mr. Baker's
widow, Carol Baker. Mrs. Baker saw it through almost to completion before she was required to
withdraw as a result of a dispute concerning the administration of her husband's estate. Craig
Northey, a Canadian singer/songwriter, agreed to step into the role of representative plaintiff to
complete the work commenced by Mrs. Baker, ultimately finalizing a settlement with the
defendants and establishing a structure not only to resolve past injustices, but to establish a
mechanism to ensure that they did not recur.
5 On May 30, 2011, I approved the settlement of this class proceeding. It will result in the
payment of $46,688,805.91 into a settlement trust for the benefit of the class. In addition, the
Record Labels will pay $600.000.00 as a contribution to the costs incurred by the Class.
6 Class Counsel subsequently moved for approval of a request for payment of fees, taxes and
disbursements in the amount of $7,647,583.85. The fee portion is $6,950.000.00, taxes are
$610,805.19 and disbursements are $86,778.66. After the deduction of the $600,000.00 paid by the
Record Labels, the sum of $7,047,583.85 would be paid out of the settlement fund. The fee portion
of the account of Class Counsel represents a payment of approximately 15% of the settlement fund.
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7 On October 27, 2011, when this motion came on for hearing, some of the objecting parties
requested an adjournment to consider the filing of additional material. As a condition of the
adjournment, I approved an interim payment of $2,200,000.00 plus taxes and disbursements. All
objectors acknowledged that Class Counsel was entitled to a fee of at least that amount.
8 Class Counsel also ask for permission to pay an honorarium of $3,000, to each of Mr. Northey
and Mrs. Baker.
Background
9 This action was brought under the Class Proceedings Act, 1992, S.O. 1992, c. 6 ("C.P.A.") on
behalf of owners of copyright in certain musical works in relation to a systemic practice by the
Record Labels whereby musical works were exploited without securing the necessary licences
and/or without payment of the applicable mechanical royalties. The representative plaintiffs alleged
that these parties were liable for infringing copyright in musical works, by reproducing those works
in sound recordings released or distributed in physical formats in Canada without securing licences
from the owners of the copyright to reproduce those works and/or by failing to pay the required
royalties. The claim made further allegations against the Collectives in their capacity as
intermediaries between copyright owners and the Record Labels.
10

A brief description of the problem will be sufficient for the purposes of this motion.

11 Prior to 1988, the Copyright Act, R.S.C. 1985, c. C-42 contained a compulsory statutory
licence for mechanical reproduction of musical works, which set royalties at two cents per playing
surface. Because the licence was mandatory, and the royalty was fixed, the practice developed that
record companies would release new records without applying for a licence in advance. This was an
efficient method of operation, but it meant that the owner of the copyright in the work had to be
located and paid. That was often a problem. The Record Labels began to develop what was referred
to as the "Pending Lists", to record their use of musical works for which the owners of the copyright
had not been paid.
12 The statutory licence was repealed in 1988. This meant that it was now necessary to negotiate
a licence in the case of each musical work. It fell to CMRRA to negotiate the terms of the licences.
Unfortunately, in practice, there were serious problems, largely administrative.
13 The practice of the record companies of "breach copyright now, pay later" continued under the
new copyright regime, except that in some cases the "pay later" was not happening. Due to ongoing
difficulties in identifying owners of copyright, and other administrative problems, the size and value
of the items on the Pending Lists continued to grow. By the time this action was commenced, the
list contained more than 250,000 items, with an estimated value in excess of $50,000,000.
14 CMRRA had attempted, over the years, to address the issue of the Pending Lists. Although
some progress was made from time to time, it is my impression that both CMRRA and the Record
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Labels had more pressing current issues to deal with and there were neither the resources, nor the
will, to treat the Pending Lists as a priority.
This Action
15 This action was commenced on the instructions of Carol Baker in the name of the Estate of
Chesney Henry "Chet" Baker Junior and Chet Baker Enterprises LLC, by Statement of Claim issued
on August 14, 2008. It was brought against the Record Labels and the Collectives.
16 On September 3, 2008, a Fresh as Amended Statement of Claim was issued and October 6,
2008, an Amended Fresh as Amended Statement of Claim was filed. Class Counsel filed a
Certification Motion Record on January 26, 2009.
17 The action was, in a sense, welcomed by the Collectives because it got the urgent attention of
the Record Labels and it provided a potential framework for the resolution of the Pending Lists
problem. On October 2, 2008, Class Counsel concluded a cooperation and settlement agreement
with the Collectives. On March 31, 2009, Class Counsel moved for approval of the settlement
agreement with the Collectives.
18 The decision by Class Counsel to sue the Collectives and to negotiate a settlement agreement
with them provided to be a shrewd tactical move. It isolated the Record Labels and it took
advantage of the expertise and resources of the Collectives in prosecuting the action against the
Record Labels. There is no question that the assistance of the Collectives, and their Lawyers, has
contributed to the successful resolution of this matter and the establishment of a workable system
going forward.
19

The plaintiffs served a motion record for certification in January, 2009.

20 I was appointed to case manage this proceeding in the fall of 2009. I have presided over about
ten in-person case conferences and an equal number of teleconferences with counsel. There have
also been several court appearances. I will describe my observations concerning these attendances,
and of the dynamics of the litigation, in due course.
21 Settlement discussions between the parties began in earnest in March of 2010. The parties
attended before Justice Colin L. Campbell, acting as a mediator, over several dates. These
discussions continued on a vigorous and adversarial basis until settlement agreements were reached
with each of the Record Labels.
22 Settlement terms were reached fast with Sony, followed by Warner and then EMI in close
succession in June 2010. Settlement documentation was executed with those labels throughout July
and August of 2010. Minor amendments were made to the Sony settlement agreement and a final
version was signed in December of 2010.
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23 Negotiations with Universal did not initially bear fruit. A revised schedule for the certification
motion against Universal was established through a series of case management conferences. Class
Counsel, the Collectives, and Universal conducted cross-examinations of all witnesses who had
sworn affidavits in connection with the certification motion, including Mrs. Baker, who was
examined in the U.K. This examination involved no small expense and confirms my impression that
Universal was prepared to take a serious run at contesting certification.
24 Settlement discussions continued with Universal concurrently with the certification schedule.
Further mediation sessions were held with Justice Campbell. In or about December, 2010,
settlement terms were finally reached with Universal and settlement documentation was executed
shortly thereafter.
25 In January of 2011, the Collectives advised that they had identified certain "held royalties"
which had been paid to the Collectives by the Record Labels but could not be distributed. They
stated that they wished to contribute these to the settlement fund. A second amended settlement
agreement was therefore executed with the Collectives on January 31, 2011.
26 On or about February 9, 2011, EMI advised that it would be submitting video royalty amounts
into the settlement fund as contemplated by its settlement agreement. As a result, the parties agreed
to a revised class definition reflecting EMI's participation in the video aspect of the settlement.
27 In February of 2011, the Record Labels advised Class Counsel and the Collectives of their
position that a portion of the "held royalties" which had been paid to the Collectives by the Record
Labels, and were proposed to be paid into the settlement trust, should be credited to the payments to
be made by the Record Labels into the settlement trust. This reflects the ongoing adversarial nature
of the proceedings.
28 All parties engaged in negotiations aimed at ascertaining the nature and veracity of the Record
Labels claims to a credit in respect of those held royalties. Those negotiations culminated in an
agreement whereby the Record Labels have been provided with a credit of $1.25 million against
payments to be made by them into the settlement trust.
29 Prior to the execution of the agreement to provide a credit to the Record Labels in respect of
"held royalties", correspondence was sent to the Court from Paul Baker, Chet Baker's son,
challenging the authority of Carol Baker to act on behalf of the estate of Chet Baker in commencing
this action and in pursuing the settlement.
30 Carol Baker and Class Counsel disagreed with the objections made by Paul Baker.
Notwithstanding that view, the Record Labels continued to have concerns about the ability of Carol
Baker and Chet Baker Enterprises LLC to act as Representative Plaintiffs. It was ultimately agreed
by all parties, and approved by me, that it would be most expeditious, efficient and desirable for
Mrs. Baker and Chet Baker Enterprises LLC to withdraw as the proposed representative plaintiffs in
favour of an appropriate substitute.
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31 Class Counsel were then retained by Craig Northey, an accomplished Canadian songwriter
and musician, who has a claim for unpaid mechanical royalties on one of Record Label's pending
lists. Mr. Northey was prepared to step into the role of representative plaintiff and to prosecute the
action to a conclusion.
32 The settlement agreements reached between Carol Baker and the defendants were terminated
and Mr. Northey executed new settlement agreements with each of the defendants on substantially
the same terms as the agreements signed by Mrs. Baker. In addition, Mr. Northey executed a copy
of the agreement providing the Record Labels with a credit with respect to the "held royalties".
33 As a result of the time and effort required to address the issue of the substitution of a new
class representative, the Record Labels demanded a reduction to the costs payments provided for in
each Label's settlement agreement in the aggregate amount of $150,000, to be divided as agreed
amongst the Record Labels as a condition of entering into the new agreements with Mr. Northey.
Once again, the Record Labels pressed for every concession they could get. The plaintiff agreed to
this demand, recognizing, among other things, the desirability of concluding the settlement in a
timely way.
34 It is likely that additional work will be required of Class Counsel in the administration of the
settlement. Class Counsel request compensation for such work on an hourly rate basis out of the
settlement fund.
The Settlement
35 Under the terms of the settlement, as ultimately implemented, a total of $46,688,805.91 is to
be paid into a settlement trust for the benefit of Class members. After payment of Class Counsel's
fees and other expenses, these funds will be administered and distributed by an entity ("CSI")
jointly created by the Collectives. The Record Labels will contribute a total of $42,761,023.94 of
this amount and CMRRA and SODRAC will pay $3,927,781.97 in "held royalties". The objective
of the settlement administration will be to identify, and pay, the accrued royalties to as many rights
holders as possible. It will be necessary to prioritize the efforts of the administration in both
temporal and financial terms. Priority will be given to high value amounts (items on the Pending
Lists with a value of $2,500 or more) and medium value amounts ($1,000-$2,500) which will be
identified on a claims website which can be accessed by potential class members. Efforts will be
made to locate rights holders in respect of low value items (less than $1,000).
36 As well, as part of the settlement, a system of licensing and royalty administration has been
established, on a going-forward basis, to ensure that the problem does not recur. This is a very
important feature of the settlement and a significant accomplishment.
37 After the administration period has been completed with respect to high value and medium
value amounts, any residue will be distributed cy-pres to the universe of rights holders with market
share in Canada, according to analysis that will be carried out by CSI. A similar distribution will be
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made with respect to the low value items.
38 It is the stated goal of Class Counsel, and CSI to compensate rights holders to the greatest
extent possible. As noted, Class counsel propose to remain involved, on a fee-for-service basis, in
the administration of the settlement, as required.
Settlement Approval
39 On May 30, 2011, I approved the settlement, finding that it was fair, reasonable and in the best
interests of the class. My reasons indicated that I was satisfied that this action meets the
requirements of section 5 of the C.P.A.: there is an identifiable class, represented by a suitable and
qualified plaintiff, with tenable causes of action under the Copyright Act and for unjust enrichment,
which give rise to issues that can be resolved on a common basis. I found that certification, and the
settlement it implements, would achieve the goals of the C.P.A. by giving access to justice to many
individuals with relatively modest claims that could not, as a practical matter, have been
economically pursued on an individual basis. I found that the action and the settlement achieved
judicial economy by consolidating the claims of several thousand class members into one
proceeding and achieved behaviour modification by resolving a long-standing problem in the music
industry and by putting a process in place to address the problem going forward.
The Position of Class Counsel
40 As stated above, Class Counsel seeks approval of a fee of $6,950,000 plus taxes and
disbursements.
41 Both representative plaintiffs executed contingent fee agreements that stipulated a maximum
counsel fee of 30% of the amount recovered. The fee request made by Class Counsel is
approximately 15% of the gross settlement value and therefore represents a significant discount of
the fee to which Class Counsel is contractually entitled. The fee request is supported by both Mrs.
Baker and Mr. Northey.
42

In summary, the submissions of Class Counsel are as follows:
(a)

(b)
(c)

this was complex intellectual property litigation, involving multiple
defendants and a seemingly intractable problem that has finally been
resolved in a way that not only provides direct benefits to the Class, but
also addresses the issue on an ongoing basis;
the settlement was an extremely good one, resulting in a high rate of
recovery of the unpaid amounts;
Class Counsel carried all the disbursements in the litigation and agreed to
indemnify the representative plaintiff against an adverse costs award - this
avoided the need to seek assistance from the Class Proceedings Fund,
which would have charged a 10% levy on any settlement or recovery;
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(d)
(e)

43

it has taken over four years to bring this matter to completion, during
which time Class Counsel received no fees; and
Class Counsel were at risk for a variety of reasons, including the risk that
the action would not be certified or, if certified, would not ultimately be
successful.

I will address other points made by Class Counsel in the course of my reasons.

Objections
44 There were no substantive objections to the settlement itself and there have been only two
opt-outs. The fee request is opposed by the Collectives, by Universal and by Warner/Chappell
Music Canada Ltd. ("WCMC"). I will review their objections.
The Objection of WCMC
45 WCMC takes the position that the fee is excessive in light of the services rendered by Class
Counsel, when balanced against the complexity of the matter, the importance of the matter to the
Class, the expectations of the Class and the effect that the fee will have on the recovery achieved by
the Class. That being said, WCMC acknowledges the contribution made by Class Counsel to the
successful resolution of this matter and asks that a fair fee be awarded, having regard to the time
and expenses invested by Class Counsel. It submits that the fee should be based on the time actually
spent and the hourly rates of Class Counsel.
46 WCMC submits that the litigation was not complex, liability was not seriously disputed and
the action was settled at a relatively early stage. It says that Class members should be entitled to
receive the royalties that are due to them, and should not be required to accept a discount in order to
allow Class Counsel to benefit from a fee that far exceeds the time spent on the matter.
47 WCMC makes the point that songwriters rely on royalties to earn their livelihood and that
without songwriters and their songs, the world would be decidedly bleak. Its letter of objection
points out:
Songwriters rely on royalties as their means of making a living. Take away a
songwriter's income and a songwriter will be forced to pursue a different
livelihood. The result will be detrimental to us all. Songs are used in television,
movies, commercials and for personal enjoyment. Songs are used to tell stories,
to create moods, to quiet the mind, generate enthusiasm, to energize the body, to
uplift spirits. Music is used to celebrate and to mourn. Music can be educational
and can be therapeutic. The world benefits from the fruits of the songwriter's
labor.
48

This is a fair point, elegantly made. No sensible person would suggest, however, that a
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songwriter should be compensated based on the time spent writing the song, which is the way in
which WCMC submits Class Counsel should be compensated, in spite of the terms on which they
took on the brief.
49

WCMC's letter continues:
The songwriters and publishers were punished by the failure of the record
Companies to pay royalties in the first instance. They are being punished a
second time by being made to accept less than the full royalties they are entitled;
and, will be punished a third time if Class Counsel is awarded the contingent fee
requested, which will further reduce the royalties payable to the Class Members.

50 WCMC concludes by asking that the Court fix Class Counsel's fee in an amount that
corresponds with the time actually spent, so that the royalties payable to class members will more
closely correspond to the amounts actually owing to them.
The Objection of Universal
51 Universal is both a defendant and, through its publishing arm, is a member of the Class. It
acknowledges that Class Counsel are entitled to fair compensation, but it says that the fee requested
is excessive having regard to the nature of the dispute, the settlement and the expectations of the
class. It also says that there was unnecessary duplication of work and over-lawyering by Class
Counsel.
52 Universal's position is similar to the position of WCMC. It says that the issues in the action
were straightforward, the problem was notorious and long-standing and the matter settled prior to
certification and before significant time was expended in preparation for discovery and trial.
53 Universal also notes that the net amount that class members will receive will already be
diluted by the 10% commission that will be paid to CSI for the administration of the settlement.
54 Finally, Universal says that a review of Class Counsel's docket summary suggests that the
involvement of three counsel firms in the action resulted in duplication of effort and
"over-lawyering." It refers to Andersen v. St. Jude Medical Inc., [2004] O.J. No. 3102 (S.C.J.) at
para. 11, in which Cullity J. expressed concern about the risk of duplication of work and overhead
when there are multiple counsel involved in the brief. As has been noted by Universal, that was a
contested costs award and not a fee request. That distinction reflects the philosophy of costs awards
that what may be reasonable billing as between a lawyer and his or her own client may not be
within the reasonable expectations of the opposing party when it comes to a costs award. Universal
submits, however, that the same principles should apply to shield class members from being
required to pay excessive fee requests by Class Counsel.
The Objection of the Collectives
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55 The Collectives say that the fees claimed are not fair and reasonable. They say that a
"multiplier" approach should be used using a multiplier of 1.3, resulting in a Class Counsel fee of
around $2,725,000.
56 The objections of the Collectives are essentially, that this was relatively risk-free litigation that
was handed to Class Counsel on a platter, that liability was not seriously in issue, that most of the
heavy lifting was done by the Collectives and that the resulting settlement, while decent, was not
exceptional. They make the following submissions, in summary:
(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

after being named as defendants in this action, the Collectives and their
lawyers made significant efforts to resolve the issues, thereby taking a
considerable burden off the shoulders of Class Counsel - their lawyers
spent a total of 2,200 billable hours on the matter, reflecting the time and
effort involved;
the Collectives, and their lawyers, have been significantly involved in
moving the action forward, in fact, at times they were pressing Class
Counsel to move the matter forward;
the future licensing proposal was developed by the Collectives, which have
also helped to develop the proposal and documentation for the resolution
of the litigation;
the Collectives were actively involved in pushing for settlement,
participating in the mediation, negotiating with the Record Labels and
developing the settlement documentation and protocols;
the Collectives identified the existence of the held royalties, which were
added to the settlement trust and this recovery was not the result of the
efforts of Class Counsel;
there was time and money wasted due to the issues surrounding the
authority of Carol Baker to represent the Baker estate, ultimately resulting
in a reduction of $150,000 of the amount paid by the Record Labels by
way of costs - this issue could have been foreseen and avoided;
the net benefit of the settlement is approximately $38.5 million, after
deduction of the 10% commission that will be payable to the Collectives
for the administration of the settlement and
the held royalties were not contributed to the settlement by the Collectives
as a result of any efforts made by Class Counsel and they should be
excluded from the settlement fund for the purposes of calculating the fee.

Discussion
Approval of Class Counsel's Retainer
57

The first issue is the consideration of the agreement made between Class Counsel and the
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representative plaintiffs with respect to fees and disbursements.
58 Section 33 of the C.P.A. recognizes that Class Counsel may enter into a contingent fee
arrangement with the representative plaintiff. Section 32(2) provides that an agreement respecting
fees and disbursements between Counsel and the Class representative is not enforceable unless
approved by the Court. The agreement must be in writing, must state the terms under which the fees
and disbursements are to be paid and must give an estimated fee. It must also state the method by
which payment is to be made, whether by lump sum, salary or otherwise. Where the Court does not
approve the agreement, it may nevertheless determine the amount of fees and disbursements owing
to counsel.
59 As I have noted, the fee agreement between Class Counsel and the representative plaintiffs
called for a contingent fee of 30%. Class Counsel voluntarily agreed to reduce their fee to
approximately 15%.
60 I find that the fee agreements meet the requirements of the C.P.A. I turn now to the question
of whether Class Counsel's fee request should be approved.
Fee Approval
61 My responsibility in this motion is to determine a fee that is "fair and reasonable" in all of the
circumstances: Parsons v. Canadian Red Cross Society (2000), 49 O.R. (3d) 281 (S.C.J.) at paras.
13 and 56.
62 The factors to be considered in the application of this test are well-known and I will turn to
them in a moment. I will begin with a few preliminary textual comments.
63 First, a contingent fee retainer in the range of 20% to 30% is very common in class
proceedings, as it has been in other kinds of litigation in this province for some years. As Class
Counsel has pointed out, there have been a number of instances in recent years in which this Court
has approved fees that fall within that range. These include:

*

*

*

Abdulrahim v. Air France,
[2011] O.J. No. 326:

30%

Ainslie v. Afexa Life Sciences Inc.,
[2010] O.J. No. 3302:

Robertson v. ProQuest LLC,
[2011] O.J. No. 2013:

19.4%

24%
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*

*

*

*

*

Osmun v. Cadbury Adams Canada Inc.,
[2010] O.J. No. 2093:

Pichette v. Toronto Hydro,
[2010] O.J. No. 3185:

25%

28.5%

Robertson v. Thompson Canada Ltd.,
[2009] O.J. No. 2650:

36%

Cassano v. Toronto-Dominion Bank
(2009), 98 O.R. (3d) 543:

20%

Martin v. Barrett,
[2008] O.J. No. 2105:

29%

64 There should be nothing shocking about a fee in this range. Personal injury litigation has been
conducted in this province for years based on counsel receiving a contingent fee as high as 33%. In
such litigation, it is generally considered to reflect a fair allocation of risk and reward as between
lawyer and client. It serves as an inducement to the lawyer to maximize the recovery for the client
and it is regarded as fair to the client because it is based upon the "no cure, no pay" principle. The
profession and the public have for years recognized that the system works and that it is fair. It
allows people with injury claims of all kinds to obtain access to justice without risking their life's
savings. The contingent fee is recognized as fair because the client is usually concerned only with
the result and the lawyer gets well paid for a good result.
65 My second observation reflects the reality of class action litigation. Defendants tend to be
well-resourced and represented by larger law firms. This is a case in point. There were four
defendants. EMI and Universal were represented by national and international law firms, each with
over 500 lawyers. Sony and Warner were represented by a smaller litigation firm (about 50 lawyers)
which focuses exclusively on complex litigation. The Collectives were represented by a 200 lawyer
firm. These were some of the best law firms in the country, charging substantial hourly rates, with
virtually unlimited resources and no incentive to roll over and play dead.
66 Due to the nature of the work, Class Counsel are frequently associated with smaller firms and
are invariably engaged on a contingent basis. Without wanting to paint all with the same brush,
defendants frequently employ a strategy of wearing down the opposition by motioning everything,
appealing everything and settling nothing. If class proceedings are to realize the goal of access to
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justice, Class Counsel must be liberally compensated to ensure that they take on challenging but
difficult briefs such as this one.
67 There must be an economic incentive to encourage lawyers to take on litigation of this kind
and this is a factor to be considered in assessing the reasonableness of a fee: Gagne v. Silcorp Ltd.
(1998), 41 O.R. (3d) 417 (C.A.); Parsons v. Canadian Red Cross Society (2000), 49 O.R. (3d) 281
(S.C.J.); Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd., [2005] O.J. No. 1117 (S.C.J.) at
paras. 59-61. If first-class lawyers cannot be assured that the Courts will support their reasonable
fee requests, how can the Courts and the public expect them to take on risky and expensive
litigation that can go for years before there is a resolution?
68 My third comment, which is not original, is that this is one area where the Court should free
itself from the chains of the hourly rate. The result achieved for the class should generally be the
most important test of the value of counsel's services.
69 Finally, flowing from this, it seems to me that one should consider the proposed fee from the
perspective of the class member, both prospectively and retrospectively. Had it been possible for
Class Counsel and the class members to discuss the issue from the outset, would the class have
considered the fee arrangement reasonable? If so, in light of the ultimate resolution, does the fee
remain reasonable? In the context of this case, if Class Counsel had proposed a fee of 15 cents per
dollar of gross recovery, would that have appeared fair and reasonable at the outset? With the
benefit of hindsight, does it appear fair and reasonable?
70 I now turn to the factors that have traditionally been considered in determining the fees of
Class Counsel. In Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd., [2005] O.J. No. 1117
(Sup. Ct.) at para. 67, Cumming J. summarized those factors:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)

the factual and legal complexities of the matters dealt with;
the risk undertaken, including the risk that the matter might not be
certified;
the degree of responsibility assumed by Class Counsel;
the monetary value of the matters in issue;
the importance of the matter to the class;
the degree of skill and competence demonstrated by Class Counsel;
the results achieved;
the ability of the class to pay;
the expectations of the class as to the amount of fees; and
the opportunity cost to Class Counsel in the expenditure of time in pursuit
of the litigation and settlement.

See also: Endean v. Canadian Red Cross Society, [2000] B.C.J. No. 1254 (S.C.); Wamboldt v.
Northstar Aerospace (Canada) [2009] O.J. No. 2583 (S.C.J.) at para. 33; Smith Estate v. National
Money Mart Co., [2011] O.J. No. 1321, 2011 ONCA 233 (C.A.).
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71 The weight to be given to a particular factor will vary from case to case, In Ainslie v. Afexa
Life Sciences Inc., [2010] O.J. No. 3302, 2010 ONSC 4294, I observed that one of the most
important factors on a fee approval motion must be the result achieved in relation to the amount at
issue and the complexity of the case. Some assessment must be made of what the plaintiff was able
to obtain, in relation to what the case was really "worth". Other important facts are the time spent
and the risks incurred by the lawyers, the agreement between Class Counsel and the representative
plaintiff and the level of fees awarded in other proceedings of a similar nature. I stated, at para. 44:
After examining all these factors, it is important to ask whether the work of Class
Counsel has fulfilled the goals of the C.P.A. by giving access to justice to
claimants who might not otherwise obtain it and by promoting behaviour
modification of wrongdoers. It is also important to recognize that the
achievement of these goals demands that there is an available pool of
experienced and skilled lawyers of high repute, who are prepared to take on the
onerous and risky responsibility of Class Counsel. Where counsel achieve
successful results, they render a service not just to the class but to the legal
system itself, by providing access to justice and by achieving judicial economy.
Their fees should not be assessed simply on the basis of quantum meruit - they
should be enhanced in appropriate cases to recognize and reward successful
performance and to serve as all incentive to counsel to take on class action
litigation.
72 The results achieved in this case were, in my view, excellent. The Collectives and Universal
agree that the result was a good one, although they point out that there has been no recovery of
interest or statutory damages.
73 The gross recovery under the settlement is almost the full amount owing to class members.
The net recovery, after the deduction of fees, will be in the range of 80% to 85% of the amount
owing. It is true that substantial statutory damages were potentially recoverable under the Copyright
Act, but the availability of such damages is not absolute and the entitlement to such damages was
speculative in the circumstances. It is also true that the settlement does not include recovery of
interest over the long period that payment was withheld, but a party will frequently agree to
forebear a claim for interest in return for a settlement. The results achieved must also be considered
in the context that there were serious defences available to the defendants, including, in particular,
limitations defences.
74 While the defendants say that the percentage fee should not be applied to the commission of
some $4 million payable to CSI for the administration of the settlement, that money is necessarily
spent in order to put the settlement into the hands of the class in an equitable and expedited manner.
It was obtained through the efforts of counsel. While the "held royalties" are somewhat in the nature
of a windfall, we should not lose track of the fact that Class Counsel have actually agreed to reduce
their fee to a percentage that is half as much as the amount to which they were entitled under their
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retainer agreements.
75 The matter was important to the class. As the submission of WCMC points out, intellectual
property rights and the entitlement to royalties for their use are vitally important to songwriters and
musicians. The breach of those rights was real and long-standing. The recovery of wrongfully
withheld past royalties, and the creation of a structure to ensure that the problem will not recur,
must be regarded as an extremely important achievement for the benefit of the Class.
76 The monetary value of the matter was significant, some $50 million. This will be real cash in
the hands of the Class - not coupons, discounts or forgiveness of debt having only notional value.
77 The degree of responsibility assumed by counsel was also significant, in light of the size of the
Class and the amount at issue. It is fair to note that Class Counsel was assisted by the Collectives,
but Class Counsel was ultimately responsible for, and accountable for, the prosecution of the
litigation.
78 The factual and legal complexities of the matter were not at the highest end of the scale, but
they were significant. The issues in the action were essentially unique and unprecedented and
required thorough investigation. There were multiple parties. The settlement itself was extremely
complicated, involved multiple parties and multiple documents and a complex structure for
resolution.
79 In my view, the skill and competence demonstrated by Class Counsel was exceptional. They
developed and executed an aggressive strategy designed to bring this action forward for certification
and their determination to do so, and their credibility as counsel, brought the defendants, one by
one, to the bargaining table and ultimately to settlement. The objectors do not take issue with the
skill and competence of Counsel, other than to point out that the difficulties that arose with respect
to Mrs. Baker resulted in increased costs and delayed the resolution. In my view, the unfortunate
and possibly unmeritorious concerns raised by Paul Baker, at the eleventh hour, cannot be laid at
the doorstep of Class Counsel. It was one of those things that can go wrong in litigation. Class
Counsel responded to the challenge in a timely and practical manner.
80 The risk undertaken by Class Counsel, and the opportunity cost was sizeable. The action took
four years to bring to conclusion. In comparison to some substantial class actions, this is
commendable expedition. At the same time, during those years Class Counsel received not a penny
for their efforts. They incurred and paid disbursements on behalf of the class, They spent some
6,000 hours on the file without compensation. Their docketed time has a face value of about $2.2
million. They bore the risk of an adverse costs award if the action was not successful. They, not the
Class, were at risk.
81 The expectation of the class as to the amount of the fee and the ability of the class to pay
would not detract from the fee proposed by Class Counsel. There has been minimal opposition to
the fee request in spite of quite extensive notice of this hearing. The class members are clearly able
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to pay the fee and it will not significantly dilute their recovery.
82 Turning to the dynamics of the litigation, having case managed this action for over two years,
and having conducted a number of case conferences as this proceeding worked its way to
resolution, it is my view that this was a difficult, hard-fought piece of litigation in which the
outcome was by no means assured. While the plaintiffs were successful in securing the early
cooperation of the Collectives, this itself was no small accomplishment. Nor were the initial
settlements with Sony, Warner and EMI. Universal remained a tenacious hold-out and there were
very serious questions as to whether a resolution would be achieved.
83 From my observations, the positions taken by Universal from time to time were highly
adversarial and its position was aggressively and effectively advanced. I reject any suggestion that
the settlement was a cake walk for Class Counsel. It was hard work and the risk of failure of the
resolution strategy was always present. So was the risk that the action would not be certified for any
one of the reasons advanced by Universal.
84 Class Counsel were insistent that if the matter was not resolved, they would proceed to a
certification hearing and counsel for Universal was equally insistent that certification would be
vigorously opposed and that there were flaws in the plaintiff's case that made it unsuitable for
certification. This was not posturing. The very satisfactory result in the proceeding was due to the
preparedness of Class Counsel to go to the wall if a satisfactory settlement could not be achieved. I
am convinced that this resolve was demonstrated to the defendants throughout and it resulted in a
better and more effective settlement for the class.
85 Having supervised the proceeding and having reviewed counsel's time records, it is my view
that the assertion that this case was over-lawyered is unfair and erroneous. Class Counsel were a
consortium consisting of Bates Barristers, Harrison Pensa and the Canadian Internet Policy and
Public Interest Clinic, a legal clinic representing consumers and public interests in intellectual
property and other matters. Most of the work was done by Mr. Bates, the more senior of the lawyers
(1983 call), and by Mr. Foreman (2002 call). Mr. Foreman spent at least 1,670 hours on the file. Mr.
Bates spent about 800 hours. The total time spent on the matter, by all personnel in the Class
Counsel consortium, was around 6,000 hours, having a face value of $2.2 million. Although there
were various juniors, paralegals and others involved in the file. I have no sense at all that this is a
case in which everyone from the most senior partner to the most junior clerk was thrown at the file
in order to pump up the fee. Nor do I have the sense, at all, that any of the lawyers involved was
engaging in unnecessary or redundant work. On the contrary, my observation is that Class Counsel
conducted themselves efficiently throughout.
86 I think one should resist the temptation to engage in armchair quarterbacking when assessing
the value of Class Counsel's time. The objecting defendants and WCMC make the argument that
this was an easy piece of litigation. I disagree. The problem festered for many years before Class
Counsel got involved. None of the defendants was able to resolve it. It took over four years to
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resolve once this action was commenced. Even after it had been resolved with some of the
defendants, there were constant frictions and new problems cropped up, such as the "held royalties"
and the substitution of a new class representative.
87 WCMC suggests that Class members are being "punished" by having to pay over a percentage
of the royalties to which they are entitled in order to pay the lawyers. This submission overlooks the
fact that Class members would likely still be waiting for their royalties had Class Counsel not
agreed to invest their own blood, sweat and tears in the issue and to take on the Record Labels in
what has proven to be an arduous battle.
88 In this case, the proposed fee is about 15% of the net settlement. Had Class Counsel proposed
a fee of this size to the Class, as a condition of taking on a battle that had sat unresolved for years,
there is no question in my mind that the vote would have been overwhelmingly positive. Looking
back on the time and effort displayed by Class Counsel and considering the result and the other
factors I have referred to, it seems to me that it was a fair bargain and the result is, in general, fair.
89 I would say that the "held royalties" do not stand on quite the same footing and there should
be a modest reflection of the fee to reflect this. In all the circumstances, a fee of $6,250,000 would
be fair and reasonable, plus taxes. In addition, Class Counsel shall be entitled to render invoices to
CSI on an hourly rate basis, for any services rendered in the implementation of the settlement. All
such invoices shall be approved by me or by the judge case-managing this proceeding in the future.
Compensation for Representative Plaintiffs
90 Class Counsel have requested payment of an "honorarium" of $3,000 to each of Mrs. Baker
and Mr. Northey, out of the fees received by Class Counsel.
91 The retainer agreements signed by Mrs. Baker and Mr. Northey allowed for the possibility of
a quantum meruit compensation of the class representative, if approved by the Court:
If the action is successful, the consortium shall make a request to the Court for an
award of compensation for the plaintiff on a quantum meruit basis for the time
spent acting as a representative for the class. It is acknowledged that such
compensation is entirely within the discretion of the court.
92 Mrs. Baker and Mr. Northey have sworn affidavits stating that, while they have no expectation
of receiving such compensation, or honorarium, they would be grateful for any payment the Court
may see fit to make. Their affidavits indicate that they were extensively involved in settlement
discussions, correspondence, telephone conversations and meetings, and review of settlement
documentation. Mrs. Baker, who lives in England, was required to travel from her home in
Cornwall to London for cross-examination on her affidavits.
93

The payment of compensation to a representative plaintiff is exceptional and rarely done:
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McCarthy v. Canadian Red Cross Society [2007] O.J. No. 2314 (S.C.J.) at para. 20; Windisman v.
Toronto College Park Ltd., [1996] O.J. No. 2897 (Gen. Div.); Sutherland v. Boots Pharmaceutical
plc, [2002] O.J. No. 1361 (S.C.J.); Bellaire v. Daya [2007] O.J. No. 4819 (S.C.J.) at para. 71. It
should not be done as a matter of course. Any proposed payment should be closely examined
because it will result in the representative plaintiff receiving an amount that is in excess of what will
be received by any other member of the class he or she has been appointed to represent:
McCutcheon v. Cash Store Inc. [2008] O.J. No. 5241 (S.C.J.) at para. 12. That said, where a
representative plaintiff can show that he or she rendered active and necessary assistance in the
preparation or presentation of the case and that such assistance resulted in monetary success for the
class, it may be appropriate to award some compensation: Windisman v. Toronto College Park Ltd.,
[1996] O.J. No. 2897 (Gen. Div.) at para. 28.
94 The Court of Appeal has recently indicated in Smith Estate v. National Money Mart Co., 2011
ONCA 233, 106 O.R. (3d) 37 at paras. 134-135 that any compensation paid to the representative
plaintiff should normally be paid out of the settlement fund and not out of Class Counsel's fee, to
avoid concerns with respect to fee-splitting,
95 It is interesting to note that on certification motions, the Court is often concerned to ensure
that the representative plaintiff is truly engaged in the litigation and is not a mere "bench-warmer"
or a "straw man" recruited by Class Counsel. Courts have frequently commented on the need to
have an active and involved plaintiff who will be familiar with the proceedings, instruct counsel,
monitor settlement discussions and generally act as any private client would in supervising his or
her own litigation. A private client will normally receive indirect compensation for such efforts out
of the proceeds of settlement or judgment. A representative plaintiff normally will not. That being
said, these are contributions the Court expects a representative plaintiff to make and I respectfully
agree with the observation of Hoy J. in Bellaire v. Daya, above, at para. 71 that compensation
should not be awarded simply because the representative plaintiff has done what is expected of him
or her. It should be reserved for cases, like Garland v. Enbridge Gas Distribution Inc., [2006] O.J.
No. 4907 (S.C.J.) where the contribution of the representative plaintiff has gone well above and
beyond the call of duty,
96 I have decided that this is not one of those rare and exceptional cases that calls for payment of
compensation to the class representative. I do not wish to minimize, in any way, the efforts of Mrs.
Baker and Mr. Northey. They have acted as exemplary representatives. They can be proud of their
contributions to the prosecution and resolution of this matter and they have earned the gratitude of
the Class. The Court could ask no more of them. I hope they will appreciate that my decision not to
award compensation is no reflection on their most commendable efforts on behalf of the Class.
Summary and Order
97

An order will therefore issue:
(a)

approving the retainer agreements entered into between the representative
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(b)

(c)

G.R. STRATHY J.

plaintiffs and Class Counsel;
approving the fees of Class Counsel in the amount of $6,250,000 plus
taxes and directing that such amount be paid out of the Settlement Trust;
and
providing that future services rendered by Class Counsel shall be invoiced
on a time and hourly rate basis, subject to Court approval.
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APPROVAL OF LEGAL FEES
1 E.P. BELOBABA J.:-- In a short endorsement dated October 18, 2013 I approved the class
action settlements with the FFCF-Gleeson Defendants and the Lawyer Defendants. I was satisfied
that these settlement agreements were in the best interests of the class members. The class members
will receive about $28.2 million. The class action will continue against the non-settling defendants.
2 I also considered class counsel's motion for the approval of their legal fees on the settlements
achieved. Based on the contingency fee retainer agreement, class counsel was asking for one-third
of the settlement amount -- about $9.4 million. Contingency fee awards of 25 per cent (sometimes
30 per cent) have been approved by Ontario courts. But, I was not aware of any decision that had
approved a full one-third. I therefore advised class counsel I was prepared to approve legal fees in
the amount of 25 per cent (because my sense of the case law was that the accepted range was 20 to
25 per cent), but that I needed further written submissions to persuade me that the approval of the
full one-third was indeed fair and reasonable.
3 I have now been provided with these supplementary submissions and I am persuaded that my
Order of October 18, 2013 approving the 25 per cent amount should be varied to allow the full
one-third. I have also been persuaded that a one-third contingency fee agreement, if fully
understood and accepted, should be accorded presumptive validity.
Analysis
4 I initially approved class counsel's legal fees at the 25 per cent level (rather than the full
one-third that had been agreed to in the retainer agreement) because, frankly, that's what other
judges were doing. I reviewed several of the decisions, expecting to find persuasive reasons for
capping the legal fees at say, 20 to 25 per cent and not allowing the 30 per cent or one-third that had
been agreed to in the retainer agreement. What I found, instead, were well-intentioned judicial
efforts to rationalize legal fee approvals by discussing arguably irrelevant or immeasurable metrics
such as docketed time (irrelevant) or risks incurred (immeasurable.) By using these metrics, judges
felt comfortable building up a reasonable legal fees award that was capped at the 20 to 25 per cent
level, sometimes 30 per cent but rarely, if ever, approved at the one-third level.
5 I couldn't understand this reasoning. Why should it matter how much actual time was spent by
class counsel? What if the settlement was achieved as a result of "one imaginative, brilliant hour"
rather than "one thousand plodding hours"?1 If the settlement is in the best interests of the class and
the retainer agreement provided for, say, a one-third contingency fee, and was fully understood and
agreed to by the representative plaintiff, why should the court be concerned about the time that was
actually docketed? This only encourages docket-padding and over-lawyering, both of which are
already pervasive problems in class action litigation.
6 If "risks incurred" was something judges could really measure on the material provided, then
this metric might make sense. Everyone understands that class counsel accept and carry enormous
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risks when they undertake a class action. But I don't understand how a judge, post-hoc and in
hindsight, confronted with untested, self-serving assertions about the many risks incurred, can
measure or assess those risks in any meaningful fashion and then purport to use this assessment as a
principled measure in approving class counsel's legal fees. And why are we approaching legal fees
approval as a building blocks exercise to begin with, working from the bottom up rather than from
the top down? Why not start at the top with the retainer agreement that was agreed to by the clients
and their solicitor when the class action began?
7 In my view, it would make more sense to identify a percentage-based legal fee that would be
judicially accepted as presumptively valid. This would provide a much-needed measure of
predictability in the approval of class counsel's legal fees and would avoid all of the mind-numbing
bluster about the time-value of work done or the risks incurred.
8 What I suggest is this: contingency fee arrangements that are fully understood and accepted by
the representative plaintiffs should be presumptively valid and enforceable, whatever the amounts
involved. Judicial approval will, of course, be required but the presumption of validity should only
be rebutted in clear cases based on principled reasons.
9 Examples of clear cases where the presumption of validity could be rebutted include the
following:
(i)

(ii)

Where there is a lack of full understanding or true acceptance on the part
of the representative plaintiff. Did the representative plaintiff truly
understand that one-third of the recovery would be claimed by class
counsel as legal fees? Class counsel would be wise to set out the
consequences of their contingency fee arrangement in some detail in the
retainer agreement: e.g. "if we recover $30 million for the class, we will be
entitled to legal fees of $10 million." Settlement agreement notices should
bold-face or highlight the legal fees portion in order to focus class
members' attention on the amount being requested. Affidavits from the
representative plaintiffs or class members supporting the legal fees request
would certainly be relevant.
Where the agreed-to contingency amount is excessive. I, for one, am
prepared to accept that a one-third contingency is presumptively
reasonable and acceptable in the class actions area because that amount
that has been found to be reasonable and acceptable (and successful) in the
personal injury area.2 If class counsel seek higher amounts, say 40 or 50
per cent, they should be prepared to provide a detailed justification because
these higher amounts fall outside the penumbra of what, in my view, is
currently acceptable.
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(iii) Where the application of the presumptively valid one-third contingency fee
results in a legal fees award that is so large as to be unseemly or otherwise
unreasonable. I know that I would be quite comfortable approving legal
fees of $10 or even $15 million based on overall cash recoveries of $30 or
$45 million. But I frankly don't know what I would or should do as a class
actions judge when the recovery is, say, $150 million and class counsel are
asking for $50 million. Although the $50 million legal fees award would
be enormous, to say the least, I really can't think of a principled reason for
not approving these larger amounts. Fortunately, I don't have to decide this
today.
10 In my view, the judicial acceptance of the contingency fee agreement as presumptively valid
would further the development of the class action in at least three ways:
*

Class counsel's legal fees would be more easily understood, more
principled and more "reasonable" than under the "multiplier" approach.3

*

The contingency fee approach would inject a much-needed measure of
predictability into class counsel's compensation calculus, which in turn
would encourage greater use of the class action vehicle, enhancing access
to justice.
According presumptive validity to a one-third contingency fee, and thus
making class counsel's compensation more certain would take the pressure
off certification-motion costs awards as a method for forward-financing the
class action lawsuit.4

*

11 The approach that I have discussed works best when you have, as we do here, an all-cash
settlement. An across the board one-third recovery will likely not be available when the settlement
is in-kind, or involves vouchers or coupons, or where class counsel compensation is best determined
by considering the take-up rate. But to the extent that the retainer agreement provides for a
percentage-based fee approach rather than the multiplier approach, I will be one judge that will
accept a fully understood one-third contingency fee agreement as presumptively valid.
12 Returning, then, to the motion before me. I am satisfied that the one-third contingency fee
should be approved. The contingency fee retainer agreement was fully understood and agreed to by
Michael Cannon, the representative plaintiff. Indeed, Mr. Cannon filed an affidavit strongly
supporting the one-third legal fee and no class members have voiced any objections. The one-third
contingency is not excessive because it is in line with the percentages that are charged in the
personal injury area. And there is no suggestion that the $9.4 million amount that class counsel will
receive is unseemly or inherently unreasonable. In short, no reasons have been advanced to rebut
the presumption of validity.
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Disposition
13 Class counsel's request for the full one-third contingency fee is granted. My Order of October
18, 2013 shall be amended to reflect this variation.
E.P. BELOBABA J.

1 To borrow the language of Cumming J. in Vitapharm Canada Ltd. v. Hoffman LaRoche
Ltd., 12 C.P.C. (6th) 226, [2005] O.J. No. 1117 (S.C.J.) at para. 107 (QL).
2 As Strathy J. noted in Baker (Estate) v. Sony BMG Music (Canada) Inc., 2011 ONSC 7105,
98 C.P.R. (4th) 267, at para. 64: "Personal injury litigation has been conducted in this
province for years based on counsel receiving a contingent fee as high as 33%. In such
litigation, it is generally considered to reflect a fair allocation of risk and reward as between
lawyer and client. It serves as an inducement to the lawyer to maximize the recovery for the
client and it is regarded as fair to the client because it is based upon the "no cure, no pay"
principle. The profession and the public have for years recognized that the system works and
that it is fair. It allows people with injury claims of all kinds to obtain access to justice
without risking their life's savings. The contingent fee is recognized as fair because the client
is usually concerned only with the result and the lawyer gets well paid for a good result."
3 The "multiplier" approach requires the court to accept as fair and reasonable
monopoly-based hourly rates that are everything but fair and reasonable; and, it asks the court
to divine a "multiplier" reflecting the risks incurred which, as already noted, is an almost
impossible task on the material that is typically provided, and almost always results in a
parody of the judicial process. Fortunately, most class counsel appear to be choosing
contingency fees over multipliers in their retainer agreements. In a few years, the latter may
(happily) become extinct.
4 See the discussion in the opening pages of my costs awards in Dugal v. Manulife Financial,
2013 ONSC 6354 or Rosen v. BMO Nesbitt Burns Inc., 2013 ONSC 6356. I tried to inject a
measure of certainty and predictability into the calculation of legal costs for certification
motions, just as I am doing here with respect to class counsel's legal fees. In my view,
predictability is a good thing in the continuing evolution of the class action. Who knows,
maybe in a decade or two, with a class actions bar that has a more confident understanding of
the certification proceeding (it was always intended to provide a very low procedural hurdle
and was never intended to generate the frenzied over-litigation that currently exists) and with
a more competitive legal services market-place, class counsel may be willing to undertake
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class proceedings on the basis of a 20 per cent or even 10 per cent contingency. (One can
hope.)
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REASONS FOR DECISION
1 M.C. CULLITY J.:-- The parties moved for approval of the settlement of this action
commenced under the Class Proceedings Act, 1992, S.O. 1992, c. 6 ("CPA").
2 The claims advanced on behalf of the class concern allegedly undisclosed and unauthorised
charges levied by the defendant (the "Bank") for foreign currency transactions conducted with Visa
credit cards it had issued. The Bank asserts that these were not fees but rather part of the exchange
rates that it was authorized by the provisions of the cardholder agreements to determine from time
to time.
3 The proceeding was certified by the Court of Appeal on November 14, 2007. Certification had
previously been denied by the Divisional Court and in this court. Actions involving similar claims
were previously certified and settlements approved by Winkler J. (now Winkler C.J.O.) in Gilbert v.
Canadian Imperial Bank of Commerce, [2004] O.J. No. 4260 (S.C.J.) and by Brockenshire J. in
Meretsky v. Bank of Nova Scotia (Unrep. January 23, 2009).
The Settlement
4 Section 29(2) of the CPA provides that a settlement of a class proceeding is not binding unless
it is approved by the court. In Gilbert, the principles to be applied for this purpose were summarized
by Winkler J. (now Winkler C.J.O.) as follows:
There is a presumption of fairness when a proposed class settlement negotiated at
arms length by class counsel is presented to the court for approval. The court will
only reject a proposed settlement when it finds that the settlement does not fall
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within a range of reasonableness.

The test to be applied is whether the settlement is fair and reasonable and in the
best interests of the class as a whole. This allows for a range of possible results
and there is no perfect settlement. Settlement is a product of compromise, which
by definition, necessitates give-and-take. It is a question of weighing the
settlement in comparison to the alternative of litigation with its inherent risks and
associated costs.

There are a number of factors, not all to be given equal weight, which are to be
considered in determining whether to approve a settlement. These include
likelihood of success, degree of discovery, the terms of the settlement,
recommendation of counsel, expense and duration of litigation, number of
objectors, presence of arms length bargaining, extent of communications with the
class and the dynamics of the bargaining.
5 It follows that, in all cases, the court must weigh the benefits to be conferred on the class
against the risks of continuing the litigation.
6 From the inception of the proceeding, the Bank has denied that the charges were fees rather
than part of the exchange rates it was authorised to determine from time to time. It has also asserted
that the rates were reasonable and that the plaintiffs' interpretation of the cardholder agreements was
contrary to the intentions of the parties, as well as inconsistent with commercial realities and the
competitive practices adopted by other financial institutions. At the hearing of the motion, the
Bank's counsel emphasised that it was the economic considerations of proceeding to trial and not
any acknowledgement of the validity of the claims advanced by the plaintiffs that influenced its
agreement to settle. The Bank has not resiled from its position that the alleged charges were
disclosed to cardholders.
7 While strongly contesting the correctness of the Bank's characterisation of the charges, class
counsel were conscious that, on the main issue, this was all-or-nothing litigation, and that it would
be vigorously defended. Even if the plaintiffs were successful in characterising the charges as fees,
there were still limitations defences that potentially affected a significant number of the class
members' claims. They were also concerned about the length and future expense of the litigation if
it proceeded to trial and the difficulty that class members would have in proving their damages if
individual determinations were found to be required.
8 In an affidavit sworn for the purpose of the approval motion, one of the plaintiffs' solicitors, Mr
Paul J. Pape, indicated that, based on reports prepared for the Bank, class counsel had estimated that
the maximum amount recoverable for the class was approximately $161.5 million. After taking into
account the risk that the Bank would succeed at trial, class counsel targeted $50 million-$60 million
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as a reasonable range for settlement. Mr Pape stated that they had this in mind when, in December
2008, they agreed to mediation by the Honourable George Adams. The plaintiffs' subsequent
acceptance of the Bank's offer to pay $55 million in settlement of the claims was recommended by
the mediator.
9 The settlement amount was negotiated at arm's-length by experienced counsel after more than
11 years of litigation and after extensive productions by the Bank. There is, in my judgment,
nothing in the record before me to suggest that the decision to settle for $55 million falls outside the
zone of reasonableness and displaces the presumption of fairness referred to by Winkler J. In this
case, the most difficult questions relate not to the amount the Bank has agreed to contribute in
settlement of the claims advanced by the plaintiffs but rather to the nature and extent of the
distributions that are proposed.
10 As in Markson v. MBNA Canada Bank, [2007] O.J. No. 1684 (C.A.) -- where, again,
certification was ordered by the Court of Appeal after having been denied at first instance and in the
Divisional Court -- the class consists of several million cardholders whose transactions were entered
into over a period of many years. In view of the difficulty of identifying class members with
potential claims and quantifying the harm each had suffered, the requirement that the procedure of
the CPA must be manageable was given considerable weight in this court and in the Divisional
Court. In Markson, the proceeding was held be manageable because, it seems, of the Court of
Appeal's conclusion that there was a reasonable likelihood that an aggregate assessment of damages
would be possible. The question whether difficulties of distributing damages had any bearing on the
issue of manageability was not discussed, and it is notable that, in deciding that certification should
be granted, the court did not find it necessary to consider whether a "workable" litigation plan had
been produced by the plaintiff as required by section 5(1)(e) of the CPA.
11 A similar conclusion that an aggregate assessment of damages might be available was reached
by the Court of Appeal in this case where, however, Winkler C.J.O. also concluded that the
conditions for certification would have been satisfied if the court at a trial of common issues
determined that individual assessments were necessary. Moreover, on either approach to the
assessment of damages, it appears that the Chief Justice accepted that problems of distribution may
have some relevance to the issue of manageability that is inherent in the requirement that a class
proceeding is the preferable procedure. Paras. 67-68 of the reasons of the Court of Appeal read as
follows:
[67] The CPA also provides a range of options for distributing amounts awarded
under ss. 24 or 25. For example, s. 26(2)(a) permits the court to require the
defendant to distribute monetary relief directly to class members "by any means
authorised by the court, including abatement and credit". I draw particular
attention to s. 26(3), which states:
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26(3) In deciding whether to make an order under clause (2)(a), a court
shall consider whether distribution by the defendant is the most practical
way of distributing the award for any reason, including the fact that the
amount of monetary relief to which each class member is entitled can be
determined from the records of the Bank. (emphasis in the original).

[68] Evidently, the CPA provides a procedural mechanism on which the trial
judge could rely to distribute amounts awarded under either s. 24 or s. 25. Thus,
in my view, the preferable procedure requirement is satisfied in this case
regardless of whether the assessment and distribution of damages, if necessary,
are to be conducted on an aggregate or individual basis.
12 In this context, I note that the learned Chief Justice attributed no significance to the Bank's
evidence that "it would take 1500 people about one year to identify and record the foreign exchange
transactions on the cardholder statements that are available only on microfiche and that this would
cost about $48,500,000": para. 48. As in Markson, this "economic argument" was specifically
rejected.
13 Despite the emphasis given to section 26(3) of the CPA, I do not understand the Chief Justice
to have excluded the possibility that the trial judge might rely on other provisions of section 26,
including section 26(4) and (6) that read as follows:
26(4) The court may order that all or a part of an award under section 24 that has
not been distributed within a time set by the court be applied in any manner that
may reasonably be expected to benefit class members, even though the order
does not provide for monetary relief to individual class members, if the court is
satisfied that a reasonable number of class members who would not otherwise
receive monetary relief would benefit from the order.

26(6) the court may make an order under subsection (4) even if the order would
benefit,

(a) persons who are not class members; or

(b)

persons who may otherwise receive monetary relief as a result of the class
proceeding.

14 These provisions contemplate what are often called cy pres orders by analogy to the cy pres
jurisdiction that courts of equity have traditionally applied in cases involving charities and rules
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against remoteness. As was the case in Gilbert, such orders are commonly made in settlements
approved by the court by a further analogy to the provisions of section 26. In Gilbert, the settlement
that was approved by the court provided for a payment of $1 million out of the settlement amount of
$16.5 million to the United Way in order to benefit past cardholders who could no longer be
identified.
Winkler J. stated (at paras. 15-16):
One might observe that a situation such as this could be addressed with a
settlement that is entirely Cy pres. However, it is not the role of this court to
substitute its settlement for that fashioned by the parties. Also, a disadvantage of
settlement that is entirely Cy pres is that it does not compensate individual class
members.

Past cardholders are not part of the distribution list. The payment to the United
Way on their collective behalf is in lieu of this and is acceptable given the
peregrinations involved in pursuing these claims. This approach is acceptable in
the present circumstances given the impossibility of identifying such class
members. The CPA specifically contemplates a cy pres distribution in s. 26(6).
15 Under the proposed settlement in this case, approximately $39,100,000 would be available for
distribution for the benefit of class members after the payment of the counsel fees and
disbursements requested, the levy payable to the Law Foundation and administrative expenses out
of the settlement amount of $55 million. From the amount of $39,150,000, approximately
$10,750,000 would be paid directly to cardholders whose cards were issued before certain dates
included in the class definition, and who were in good standing and active as of June 1, 2009. The
balance of approximately $28.4 million would be applied cy pres as, despite the Court of Appeal's
reference to section 26(3) of the CPA, the parties are in agreement that it would be impracticable to
attempt to identify more than a relatively small percentage of the class members who are potential
claimants.
16 Before finalising their proposals for the division between direct and indirect benefits to class
members, counsel devoted considerable time and energy in considering different alternatives. The
task of identifying cardholders who had engaged in foreign currency transactions - - as well as the
amounts involved -- was hampered by the absence of records including some that had been
destroyed inadvertently during the course of the proceeding. The various alternatives were
discussed at case conferences prior to the hearing before counsel agreed on a final proposal.
17 I am satisfied that, in the light of these difficulties and when compared with the other
alternatives, the proposed division between direct and indirect benefits strikes a reasonable balance
between reimbursing class members and applying funds cy pres and should be approved. Although,
as a general rule, cy pres distributions should not be approved where direct compensation to class
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members is practicable, the allocation of $10.75 million to be paid directly to cardholders is on the
generous side as proof that one subgroup of them engaged in foreign currency transactions -- and, in
consequence, were within the class definition -- will not be required.
18 As a general rule, the court's jurisdiction on motions under section 29(2) of the CPA is limited
to granting, or withholding, approval. Exceptionally in this case, the minutes of settlement provide
that, as part of the approval process, the court may change the amount proposed to be applied cy
pres, the cy pres recipients and the division of funds between them. This provision reflects the
parties' understanding that, in view of the size of the cy pres amount and the nature of the claims in
this case, outright payments to charitable or other non-profit organisations -- the most common form
of cy pres distributions -- might not be appropriate. For this reason, it was proposed that special
purpose gifts would be made in order to ensure that the purposes for which the funds would be
applied bore a sufficient relation to the interests and claims of the class members to justify a
conclusion that the distribution would be for their benefit.
19 The question of the most appropriate cy pres distributions was discussed in a number of case
conferences. Proposals by the plaintiffs with respect to one half of the cy pres amount of $28.4
million, and by the Bank for the other half were considered.
Cy Pres: The Plaintiffs' Proposal
20 The plaintiffs' original proposal involved grants to Canadian common law law schools to be
used to foster professionalism and ethical conduct among practising lawyers. The amounts each law
school would receive would reflect the distribution of class members across the country. It was
suggested that teaching law students to be more professional and ethical in their behaviour when
practising law would benefit class members and the public. It was said that:
Contracts such as those in issue in this action may be more carefully drafted,
banks, commercial institutions and all clients may be better advised and, as a
result, disputes such as in this action and others may be avoided.
21 Apart from the establishment of a committee of five to seven members of the legal profession,
with volunteers from the judiciary, to receive proposals and to disburse the funds to the law schools,
no method of supervising or controlling the expenditure of the funds by the recipients was
suggested. It may have been contemplated that the use of the funds would be entirely within the
discretion of the recipients subject only to a moral obligation to apply them for the approved
purposes.
22 Without -- I hope -- being unduly cynical about the optics of the plaintiffs' proposal in the
present context, I suggested that a preferable alternative would be to create a trust fund to be
administered by the Law Foundation of Ontario for the purpose of advancing public access to
justice in Canada. Although in a number of cases -- including Gilbert -- cy pres distributions that
benefit class members together with other members of the public have been approved, the suggested
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alternative would confer benefits on the class more directly than the original proposal and would do
so in a manner that is consistent with, and would advance, one of the objectives of the CPA. Access
to justice was relied on heavily by the Court of Appeal in Markson and in this case as a ground for
certifying the proceeding. Class members have benefited thereby and they and other members of the
public would benefit from its enhancement in the future.
23 This suggestion was discussed with representatives of the Law Foundation -- including the
Chair of its Board of Trustees and they have indicated that it is acceptable in principle.
24 The proposal contemplates the creation of a special trust fund to be administered by the
Trustees of the Foundation. Section 56(2) of the Law Society Act, R.S.O. 1990, c. L. 8 provides that
the Trustees have power to accept gifts and donations on trust in furtherance of the objects of the
foundation. The objects include "legal aid" -- a term that, I am informed, has been construed
broadly by the Trustees and has, correctly in my opinion, not been confined to financial aid
provided to Legal Aid Ontario -- a corporation that is incorporated pursuant to the Legal Aid
Services Act, 1998, S.O. 1998, c. 26 for the purpose of providing access to justice for low-income
individuals, and is referred to by name in section 55 of the Law Society Act.
25 There are, of course, special difficulties that can be encountered in establishing valid purpose
trusts under the laws of Ontario. Such trusts are not valid unless they are exclusively charitable, or
can be treated as powers of appointment pursuant to section 16 of the Perpetuities Act, R.S.O. 1990,
c. P. 9. In my opinion, this limitation is as applicable to trusts created pursuant to an order of the
court as it is to other trusts and, if that is not correct, it is still one that the court should respect.
26 Is the purpose of promoting and advancing access to justice a charitable purpose? Given the
repeated endorsement by courts, as well as by the Law Reform Commission, of access to justice as
a socially valuable objective of the CPA -- and even ignoring some of the rather more dubiously
valuable purposes that have been accepted as charitable over the years -- it would, I believe, be
extraordinary if it were held that it is not worthy of recognition as a possible object of a valid trust.
27 The law on charities is notoriously technical and arcane. Numerous judicial pleas for
legislative intervention have fallen on deaf ears. Judicial attempts in cases such as Re Laidlaw
(1984), 48 O.R. (2d) 549 (Div. Ct.) and Re Levy (1989), 68 O.R. (2d) 385 (C.A.) to rid the law of its
antiquated foundations in the Statute of Elizabeth, 1601 are uncertain in their effects and, since the
comments of Rothstein J. in A.Y.S.A. Amateur Soccer Association v. Canada, [2007] 3 S.C.R. 217,
at paras 37-39, their correctness is not free from doubt. In one of the most recent cases in the
Supreme Court of Canada -- Vancouver Society of Immigrant and Visible Minority Women v.
Canada, [1999] 1 S.C.R. 10 -- the court was divided (5-4) on, among other things, the question
whether a purpose of assisting immigrant women to obtain employment was charitable. The lengthy
judgments delivered are replete with conflicting views on the same authorities that have been the
subject of inconclusive analyses in a legion of cases stretching back over at least two centuries.
28

Access to justice connotes access by persons to whom it would not otherwise be available for
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the purpose of protecting and enforcing their legal rights. Although barriers to access to justice are
very commonly -- although by no means exclusively -- financial in nature, a purpose of removing
the barriers cannot, I think, be considered to fall exclusively within the first of the three traditional
heads of charity -- the relief of poverty: see the Law Reform Commission's Report on Class
Actions, pages 119-129. Nor would such a purpose be considered to be religious, or educational
even in the expanded sense in which that term was given in Vancouver Society. That leaves only the
fourth head -- other purposes beneficial to the public -- with, or without, in Ontario, the
qualification that they must also be within the spirit and intendment of the Statute of Elizabeth,
1601.
29 I do not think there is any doubt that a purpose of providing or promoting access to justice
must be considered to be beneficial to the public. As the Law Reform Commission stated, at page
139 of its report:
Quite clearly, effective access to justice is a precondition to the exercise of all
other legal rights.
30 Access to justice is, in other words, an essential component of the rule of law which, in turn, is
one of the constitutional underpinnings of our democratic constitutional system of government.
31 If, despite the views expressed in Re Laidlaw and Re Levy, access to justice will not be a valid
charitable purpose unless it is within the spirit and intent of the Elizabethan statute, I believe that
requirement is also satisfied.
32 In Incorporated Council of Law Reporting for England and Wales v. Attorney-General, [1972]
Ch. 73 (C.A.), different approaches for ascertaining whether a purpose was within the spirit and
intent of the statue -- or within its "mischief" or "equity" were discussed. The Court of Appeal held
that the publication of law reports by a non-profit corporation was a charitable purpose. Russell L.J.
placed the purpose under the fourth head of charity. In his view, the correct approach was to apply a
presumption that a purpose that benefits the public will be within the equity of the Statute of
Elizabeth, and charitable in the absence of good reasons for a contrary conclusion. Sachs and
Buckley JJ. preferred to characterise the purpose as educational but agreed that it would otherwise
be upheld on the basis of the reasoning of Russell L.J.
33 Russell L.J. also considered whether the purpose of the Council would fall within the spirit
and intendment of the statute if the correct approach was to find an analogy with purposes
previously held to be charitable. The judge at first instance had referred to the very early judicial
acceptance that the purpose of building a courthouse was charitable and Russell L.J. concluded that
no distinction could properly be drawn between the provision of physical facilities for the
administration of justice, and a dissemination of knowledge of the law to be administered in them.
34 On either of these approaches, I am satisfied that a trust to provide access to the courts and the
administration of justice must be held to be charitable. Access to justice is presupposed by the

Page 10

provisions of the Canadian Charter of Rights and Freedoms and, without it, the provision of
courthouses and law reports would be otiose.
35 For these reasons, I am satisfied that the proposed establishment of a fund to promote access
to justice would create a valid charitable trust. I am also satisfied that such a trust could properly be
administered by the Law Foundation as falling within its corporate object of "legal aid". As I have
mentioned, this is consistent with the information provided by the Chair of the board of Trustees of
the Foundation that the object has in the past been construed broadly and has not been confined to
financial aid provided to Legal Aid Ontario.
36 For reasons of completeness, I note, also, that if, contrary to my opinion, a trust to promote
and advance access to justice is not charitable, it could I believe be upheld as a specific
non-charitable purpose trust that, pursuant to section 16 of the Perpetuities Act, is to be treated as a
power of appointment over capital and income for a maximum period of 21 years.
37 The precise terms of the trust will be included in the order approving the settlement but,
subject to any further submissions of counsel, or representations of the Law Foundation, my present
preference would be for the Trustees of the Foundation to have discretion as to the application of
funds for the approved purpose subject only to the limitation that they are not to form part of the
Class Proceedings Fund established pursuant to section 59.1 of The Law Society Act.
Cy Pres: The Bank's Proposal
38 The bank proposed that the other half of the cy pres amount should be used to improve the
financial literacy of low-income and otherwise economically disadvantaged Canadians. For this
purpose, the funds would be paid to, and administered and distributed by, a non-profit charitable
organisation, Social and Enterprise Development Innovations ("SEDI").
39 SEDI was incorporated as a corporation without share capital under Part III of the
Corporations Act on March 14, 1995. Its objects, as amended by supplementary letters patent of
April 21, 1997, are as follows:
1.

2.

3.
4.

To establish, maintain and supervise non-profit centres for the encouragement of
people who are both poor and unemployed to develop self-employment projects
with the objective of preventing and reducing unemployment and its attendant
poverty;
To provide counselling and supportive services for the benefit of persons who are
both poor and unemployed and otherwise economically disadvantaged persons
including youth;
To set up programmes to carry out the foregoing objects;
To consult with other charitable, non-profit community and governmental
agencies and organisations in developing programmes to carry out the foregoing
objects and to provide funding for same;
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40 SEDI is registered as a charitable organisation within the meaning of the Income Tax Act
(Canada). It complies with the annual reporting obligations under the statute. To date it has been
funded largely through grants and donations from federal, provincial and municipal governments,
banks and other financial institutions, and private charitable foundations.
41 The promotion of financial literacy has been one of SEDI's principal activities since its
creation. To this end it has worked with governmental agencies and community organisations to
develop courses, programmes and projects and to train personnel whose employment brings them in
contact with unemployed, poor and otherwise disadvantaged Canadians. SEDI's activities are
founded on a conviction that there are social, market and governmental pressures that limit the
ability of such persons to make informed financial decisions that are essential to their well-being
and their capacity to become economically self-sufficient. Accordingly, financial literacy, in the
sense understood by SEDI, refers to the knowledge, skills and ability to understand, analyse and use
information to make informed judgments about financial decisions. Such decisions range from
simple budgeting skills, to understanding choices between banking and credit products, to
understanding rights and obligations created by financial documents such as credit card agreements,
to understanding how to effectively save for retirement, home-ownership, or post-secondary
education.
42 SEDI is administered under the supervision of a nine-member board of directors who serve
without remuneration. In 2008 it had ten permanent and four part-time employees.
43 By a resolution of the board of directors of October 9, 2008, SEDI's financial literacy
activities were expanded and organised by the creation of a new internal division known as the
"Canadian Centre for Financial Literacy" (the "Centre"). This is dedicated to assisting and training
the staff of community organisations to deliver literacy counselling and supportive services to needy
and otherwise disadvantaged groups in society.
44 The Bank's proposal is for 50 per cent of the cy pres amount to be paid to SEDI. $3.5 million
of this would be used for the support of the Centre for a period of five years and the balance would
be held as a fund (the "TD Financial Literacy Fund") that, over a period of six years, would be
applied in making grants to non-profit organisations who work with economically disadvantaged
groups -- such grants to be used by the recipients to promote and support financial literacy among
the members of such groups. All such grants would require the approval of SEDI's directors.
45 Counsel for the bank made submissions and filed extensive material in support of its
proposals. This included a description of SEDI's activities during the past five years, the annual
reports filed with Canada Revenue Agency, explanation of its financial reporting, and a legal
opinion of SEDI's solicitor, Fasken Martineau, that the promotion of financial literacy is charitable
in law as educational and for the relief of poverty, and is within the objects of SEDI. I share that
opinion.
46

In addition, letters attesting to the valuable work performed by SEDI in promoting financial
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literacy among low-income Canadians were provided by five individuals who have either
participated in SEDI's activities, or occupied positions with governmental organisations that have
been involved with them.
47 On the basis of the submissions of counsel and the material filed, I am satisfied that the
advancement of financial literacy is a worthy method of applying the cy pres amount for the benefit
of the class members. I am also satisfied that SEDI is an appropriate entity to administer the funds
for this purpose.
48 For the purpose of settling the terms of the approval order, counsel should consider whether it
is necessary to have a trust agreement between the Bank and SEDI with respect to the
administration of the funds. In view of the relatively simple and short-term obligations of SEDI, in
may be possible to define those obligations adequately in the body of the order. It must, however,
be made clear that the funds provided to the Centre for the support of its work are intended to
enhance it and not simply to make available for SEDI's other purposes funds that would otherwise
be used for the support of the Centre. Given the provisions of the Law Society Act that govern the
administration of gifts received by the Trustees of the Law Foundation, a separate trust agreement
with respect to the other half of the cy pres amount should not be necessary to complement the
provisions of the order.
49

Subject to settling the terms of the order, the settlement will be approved.

Fees of Class Counsel
50 Counsel have requested a fee of $11 million which represents 20 per cent of the settlement
amount and approximately 28 percent of the net amount that would be distributable to, or for the
benefit of, class members.
51 Provision for a fee of 20 per cent of the gross recovery was made in retainer agreements with
Dr Cassano and Dr Bordoff executed in April 2002 and September 2004 respectively. These written
agreements are said to reflect the terms of an oral agreement made at the inception of the
proceeding with Dr Cassano in 1997. Dr Bordoff was added as a plaintiff on March 9, 2005.
52 Each of the plaintiffs has supported the request for approval of a fee of $11 million and has
expressed appreciation of the quality of the services performed by their counsel.
53 Contingent fee agreements that provide for fees to be calculated as a percentage of gross
recovery have been approved in many class proceedings in this jurisdiction, and an application of
percentages in excess of 20 per cent has been approved in several of them. In Garland v. Enbridge
Gas Distribution Inc, [2006] O.J. No. 4907 (S.C.J.), for example, I considered the fee awarded to
represent approximately 26.7 per cent of the value of the compensation and other benefits recovered
for the class members. In Stastny v. Southwestern Resources Corporation (Unrep. November 3,
2008) and Casselman v. CIBC World Markets Inc. (Unrep. December 21, 2007) percentages in

Page 13

excess of 20 per cent were approved by Brockenshire J., and, in Meretsky -- one of the companion
actions to this case -- the same learned judge indicated that 20 per cent was acceptable.
54 Counsel's intention to request a fee of 20 per cent of the gross recovery was communicated to
the numerous class members who contacted counsel at different times throughout this lengthy
litigation, the information was provided on its website and it was disclosed in the notice of the
fairness hearing. Only one member of the class of several million persons has objected to the size of
the fee.
55 This was hard-fought litigation -- conducted with tenacity and skill by counsel who, in effect,
snatched victory from the jaws of defeat by persevering with it through successive appeals from the
initial decision that denied certification. It is inherent in percentage of recovery agreements that
counsel may receive large fees where, as here, the degree of success achieved is substantial.
Equally, of course, they take the risk that the results achieved will provide them with little or no
compensation.
56 Taking into account the course of the litigation, the risks accepted by counsel and the extent of
the recovery achieved for the class, a fee of $11 million will be approved together with the
disbursements claimed of $138,000.
57

There are three other matters on which I believe I should comment.

58 The first is that Dr. Cassano is the spouse of Ms. Pat Speight who is a "non-equity partner" in
the firm of Sutts Strosberg who acted as co-counsel for the plaintiffs. A relationship of this kind is
one that in some cases will call for close examination and, perhaps, suspicion. It was, however,
disclosed at the hearing of the certification motion, and again at the fairness hearing, and Dr.
Cassano was accepted as a suitable representative plaintiff and, with Dr. Bordoff, was appointed as
such in the order of the Court of Appeal. In these circumstances, I see no reason for considering the
relationship to be a factor that should have any bearing on the amount of counsel's fee.
59 The second matter is that the fee of $11 million represents the application of a multiplier of
approximately 5.5 to counsel's approved time. This might well be considered to be excessive if the
retainer agreements had provided for the adoption of the "lodestar approach" reflected in section 33
of the CPA. They did not do this.
60 While it has been said that the appropriateness of a fee calculated in the lodestar manner might
be tested by comparing it with the percentage of gross recovery it represents, I would be hesitant to
use the lodestar method as a firm indicator of the reasonableness of a fee determined by the
application of a percentage to the amount recovered. In Martin v. Barrett, [2008] O.J. No. 2105
(S.C.J.), at paras. 38-39, I referred to criticisms of the lodestar method. One of these that has been
repeatedly mentioned in other cases in this jurisdiction and elsewhere is that the application of a
multiplier to a base fee may not only encourage an inefficient use of time and a padding of dockets,
it may also fail to reward efficient time-management and the exercise of superior skill by class
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counsel.
61 As Smith J. stated in Endean v. Canadian Red Cross Society, [2000] B.C.J. No. 1254
(B.C.S.C.), at para. 74:
Good counsel should not be penalised for their acuity and efficiency by basing
their fees only on the amount of time it took them to accomplish their client's
objectives.
62 In contrasting the percentage of recovery approach with the application of a multiplier,
Cumming J. stated in VitaPharm Canada Ltd v. Hoffman -- La Roche Ltd, [2005] O.J. No. 1117
(S.C.J.), at para. 107:
Using a percentage calculation in determining class counsel fees properly places
the emphasis on quality of representation, and the benefit conferred on the class.
A percentage-based fee rewards "one imaginative, brilliant hour" rather than "one
thousand plodding hours".
63 Of course, if counsel accept a retainer on the basis that the lodestar method is to apply, the
requirements of section 33 -- including that of a reasonable base fee -- must be observed. Class
counsel did not choose to adopt that method and, having achieved an excellent result, they submit
that it would be unreasonable to reduce their fee by reference to the time they expended to do so.
They had accepted their retainers on the basis of a fee calculation that would vary directly according
to the degree of success that was achieved. The percentage of recovery to be applied was not
unreasonable, the risks were considerable, the degree of success was substantial, and there is
nothing in the manner in which the proceeding was conducted that, in my judgment, would justify a
refusal to approve a fee determined in accordance with the terms on which the retainers were
accepted.
64 The final matter relates to the contents of the objection received from Mr Andrew Martin of
Toronto. This was the only objection received from the members of the enormous class. I have not
commented on it previously in the above reasons because, to the extent that his criticisms have not
been met by the changes I have made to the proposed cy pres distributions, I believe that the
authorities I should properly follow foreclose acceptance of them. At the same time, Mr. Martin's
comments address quite fundamental issues relating to settlements of class actions such as this. As
it may be that his views are shared by other class members who thought it useless, or just too much
trouble, to voice their objections, I have included the substance of Mr. Martin's email letter as an
appendix to these reasons together with my brief comments
M.C. CULLITY J.
*****
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APPENDIX
From: Andrew Martin
To: [Objections]
I am writing to object to the proposed settlement.
My reasons relate to the overall terms of the settlement. The amount that will be paid may (or may
not) be appropriate relative to the allegations, but I do not believe that this settlement is in the
interests of the plaintiff class. Specifically:
-- Either TD did or did not levy unauthorised, undisclosed or inadequately
disclosed charges. This needs to be determined so that in future, conditions of use
can be drafted and interpreted correctly. [While no one could deny that
clarification is desirable, the class action procedure has costs and risks for the
representative plaintiffs and their counsel that are not shared by the other class
members who, in effect, have a free ride. Simply as one example, the plaintiffs
incurred an expense of approximately $67,000 in respect of the fees of the firm
of chartered accountants who received and dealt with the 11,500 cardholders who
opted out of the litigation.]

-- In my personal view, given that certain costs were going to be charged in
respect of these uses of the credit cards, the plaintiff class has not been
disadvantaged and I suspect would have used the cards in any circumstances. The
consequences of this litigation may well be to increase future charges. [I do not
disagree but the Court of Appeal did, or did not consider these considerations to
be relevant.]

-- I strongly object to the proposal to distribute $14 million to charitable
organisations. The purpose of a settlement should be to compensate people to
who have suffered actual loss, and while these are laudable charitable purposes, I
see no way reason for a publicly-owned financial institution, as custodian of its
shareholders' money, should make such a payment as part of a class action
settlement. [Mr Martin does not indicate his preferred position on the facts of this
case that involve more than 4.5 million cardholders of whom only a relatively
small number of those who entered into foreign currency transactions can be
identified.]

-- I also object to the proposal to distribute $14 million to law schools. This is
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highly offensive and, again, an inappropriate use of shareholder money (to
support what are presumably ethical shortcomings of lawyers). It also poses a
conflict of interest for the judiciary, which might feel reluctant to query or
disallow such a proposal giving their own ties to the profession. [I do not
disagree.]

-- The proposal to pay up to $11 million to the lawyers is outrageous. While only
(only!) 20 per cent of the total, it is a huge multiple of legal fees likely to have
been incurred. This does not seem a particularly complicated case and cannot
have consumed that much time. For instance, if it is a 4x multiplier that suggests
7,000 bars at $400/hour. This seems unrealistic, and so the multiplier is
presumably much higher. And yet the risk in a case like this is, historically, quite
low. I therefore object to any payment of legal fees in excess of 3x docketed
hours at a reasonable hourly rate. Any excess between that and $11 million can
either be added to the distribution to cardholders, or distributed to organisations
providing free legal services to those unable to pay the fees now charged by
lawyers. [I am not sure why Mr Martin believes the risk in cases like this is,
historically, quite low. His support of imposing the multiplier approach
irrespective of the terms of counsel's agreement with the plaintiffs, the criticism
to which the approach has been subjected, and the difficulties of applying it in
practice, is not consistent with the provisions of the CPA as judicially interpreted
in previous cases.]
It is not currently my intention to appear at the hearing on April 24.
Andrew Martin
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Barristers and solicitors -- Compensation -- Agreements, contingent fees -- Review and approval -Calculation of (incl. multiplier) -- Measure of compensation -- Class actions.
Application by lawyers in a class action for court approval of their fees. The lawyers represented
British Columbia claimants in a national action against the Canadian Red Cross. The claimants
formed two groups, the Endean group and the Mitchell group. The Endean group comprised British
Columbia hemophiliacs who contracted hepatitis C because of Red Cross practices. The Mitchell
group comprised others in the province who contracted the disease by transfusion. Nationally,
lawyers reached a settlement totalling $1.6 billion, with legal costs to be paid out of the trust fund
established to handle the award. The parties agreed that legal fees were not to exceed $52.5 million.
All lawyers involved across Canada agreed to a global fee of $45 million for the Endean-type
claimants and $7.5 million for the Mitchell-type. The Endean lawyers themselves sought $15
million plus disbursements and the Mitchell lawyers sought $500,000. The lawyers had engaged in
extremely complex litigation as well as research into medical topics and public health care. One of
the Endean lawyers was the first in the country to achieve certification of a class in the action,
energizing the litigation nationally. He also served on a committee overseeing the structuring of the
compensation. The Endean group's fee request amounted to a multiplier of 3.75. The multiplier for
the Mitchell lawyers' request, on a somewhat more favourable result per claimant, was 5.5, although
the Mitchell lawyers agreed that the bulk of the work on their case had been performed in Ontario.
HELD: Application allowed. Fees were approved as requested. Concerning the Endean group,
counsel went far beyond the scope of services usually rendered by lawyers. They devoted a large
percentage of their time to the case and turned down other retainers because of it. The litigation was
highly complex and important, involving the largest settlement of a personal injury claim in
Canadian history. Counsel were of high standing, acting for claimants who could not otherwise
have paid for their services. They achieved excellent results against substantial risk of no recovery.
Contingent fees were meant to reflect the risks involved, and British Columbia counsel sought
reasonable fees commensurate with their participation in the result. Their requested fee represented
only 4.26 per cent of the recovery. Many of the same considerations applied to the Mitchell group's
counsel, whose requested fee represented only three percent of the result achieved for 11 per cent of
the claimants nationally.
Statutes, Regulations and Rules Cited:
British Columbia Supreme Court Rules, Rule 8-4(2).
Class Proceedings Act, s. 38.
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Class Proceedings Act, 1992, S.O. 1992, c. 6, s.33.
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36.
Infants Act, R.S.B.C. 1996, c. 223.
Law Society of British Columbia Rules, Rule 8.
Legal Profession Act, S.B.C. 1998, c. 9, ss. 66(2), 68(2), 68(6).
Counsel:
J.J. Camp, Q.C., David P. Church, Sharon D. Matthews and Bruce W. Lemer, for the plaintiff,
Anita Endean.
Marvin R.V. Storrow, Q.C., and David E. Gruber, for the plaintiff, Christopher Forrest Mitchell.
Gordon Turriff, D. Clifton Prowse and Keith Johnston, for the defendant/third party, Her Majesty
the Queen in Right of the Province of British Columbia.
Gordon Turriff and John R. Haig, Q.C., for the defendant, the Attorney General of Canada and the
third party, Her Majesty the Queen in Right of Canada.

1 K.J. SMITH J.:-- This application raises the question of the proper approach to the
compensating of plaintiffs' counsel in class actions brought in British Columbia.
I. INTRODUCTION
2 These are two of six parallel lawsuits commenced in British Columbia, Quebec, and Ontario on
behalf of residents of Canada infected directly and secondarily with Hepatitis C virus ("HCV") by
the Canadian blood supply between January 1, 1986, and July 1, 1990. The Endean action concerns
those British Columbia residents whose claims result from transfusion and the Mitchell action deals
with infected haemophilic residents of the province. The background of these actions is described in
Endean v. Canadian Red Cross Society (1997), 148 D.L.R. (4th) 158, [1997] 10 W.W.R. 752, 36
B.C.L.R. (3d) 350, 37 C.C.L.T. (2d) 242, 11 C.P.C. (4th) 368, rev'd in part (1998), 157 D.L.R. (4th)
465, [1998] 9 W.W.R. 136, 106 B.C.A.C. 73, 48 B.C.L.R. (3d) 90, 42 C.C.L.T. 222 (C.A.), leave to
appeal granted, [1998] S.C.C.A. No. 260 (S.C.C.) ("Endean No. 1"), wherein I certified the Endean
action as a class proceeding pursuant to the Class Proceedings Act, R.S.B.C. 1996, c. 50.
3 A settlement was ultimately reached between the plaintiffs and the Federal, Provincial, and
Territorial Governments (the "FPT Governments") in one pan-Canadian negotiation and was
approved by orders granted in each of the British Columbia Supreme Court, the Ontario Superior
Court of Justice, and the Quebec Superior Court. The terms of the settlement and the reasons for
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approval are described in my decision in Endean v. Canadian Red Cross Society (1999), [2000] 1
W.W.R. 688, 68 B.C.L.R. (3d) 350, the decision of Winkler J. in Parsons v. Canadian Red Cross
Society, [1999] O.J. No. 3572 (S.C.J.), and the decision of Morneau J. in Honhon c. Canada
(Procureur général), [1999] J.Q. no 4370 (S.C.).
4 The settlement agreement requires the FPT Governments to pay monies into a trust fund to be
invested and managed for the benefit of the class plaintiffs. Payment of fees to class counsel is
provided for in clause 13.03 of the agreement as follows:
The fees, disbursements, costs, GST and other applicable taxes of Class
Action Counsel will be paid out of the Trust. Fees will be fixed by the Court in
each Class Action on the basis of a lump sum, hourly rate, hourly rate increased
by a multiplier or otherwise, but not on the basis of a percentage of the
Settlement Amount.
Although it was not spelled out in the formal agreement, the parties agreed, as well, that the fees as
approved by the courts shall not exceed $52,500,000 in total.
5 Counsel for the plaintiffs have agreed among themselves to seek approval of fees of $7,500,000
for those representing the haemophilic classes and $45,000,000 for those representing the transfused
classes. Mr. Camp and Mr. Lemer, counsel for Ms. Endean and the class she represents, seek
approval of a fee of $15,000,000 plus disbursements. From their fee, they will pay the fees of
several other lawyers who acted for particular members of the British Columbia transfused class.
Mr. Storrow, counsel for the plaintiffs in the Mitchell action, seeks approval of a fee of $500,000
plus disbursements. Each of the applicants has a contingent-fee contract with his representative
plaintiff providing for payment of a lump-sum fee in the amount claimed and disbursements.
II.

1.

THE LAW

The Class Proceedings Act

6 The applications are brought pursuant to s. 38 of the Class Proceedings Act, which provides, in
relevant part, as follows:
38.

(1) An agreement respecting fees and disbursements between a solicitor
and a representative plaintiff must be in writing and must

(a)
(b)
(c)

state the terms under which fees and disbursements are to be paid,
give an estimate of the expected fee, whether or not that fee is
contingent on success in the class proceeding, and
state the method by which payment is to be made, whether by lump
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(2)

sum or otherwise.
An agreement respecting fees and disbursements between a solicitor
and a representative plaintiff is not enforceable unless approved by
the court, on the application of the solicitor.
...

(7)
(a)
(b)
(c)
(d)

If an agreement is not approved by the court, the court may
determine the amount owing to the solicitor in respect of fees and
disbursements,
direct an inquiry, assessment or accounting under the Rules of Court to
determine the amount owing,
direct that the amount owing be determined in any other manner, or
make any other or further order it considers appropriate.

7 The agreements in question satisfy the requirements of s-s. 38(1). The issue is whether they
should be approved pursuant to s-s. 38(2) and, if not, what disposition should be made pursuant to
s-s. 38(7).
8 The Class Proceedings Act provides no guidance as to how the court should approach the
approval. Accordingly, the statutory and common law of general application in respect of solicitors'
fees must apply. I will return to this aspect of the discussion after considering the approach
proposed by Mr. Turriff on behalf of the FPT Governments.
2.

The approach proposed by the FPT Governments

9 I preface these comments by observing that I requested the assistance on this application of
counsel for the FPT Governments. In my view, they are in a uniquely advantageous position to
comment on the litigation risks run by plaintiffs' counsel and on the value of the contributions made
by them to the ultimate settlement, which are the two issues upon which Mr. Turriff focussed his
submissions. However, Mr. Turriff did not put before me any evidence of the opinions or
observations of Messrs. Whitehall, Haig, or Prowse, who carried these actions for the FPT
Governments and negotiated the settlement with plaintiffs' counsel. That is unfortunate, as I remain
of the view that their opinions would have been helpful.
10 Mr. Turriff suggested a method of assessing lawyers' fees based on an approach that has been
used in Ontario and in the United States, known in those jurisdictions respectively as the
"base-fee/multiplier" approach and the "lodestar/multiplier" approach. In Mr. Turriff's submission,
this method is grounded in economic theory and is a rational and scientific approach to the
assessment of lawyers' fees. He contrasted this with the traditional approach in British Columbia,
which he characterized as based on "intuition and impression."
11

As the multiplier method has a history in Ontario and in the United States, I will first consider
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the situation in those jurisdictions.
12 The Ontario Class Proceedings Act, 1992, S.O. 1992, c. 6, provides, in s-s. 33(1), that lawyers
for a representative plaintiff may enter into fee agreements providing for payment of fees only in
the event of success. Sub-sections 33(3) to (8) provide for the multiplier approach advocated by Mr.
Turriff. "Base fee" is defined in s-s. (3) as the product of the total number of hours worked by the
solicitor and an hourly rate, and "multiplier" is defined as a multiple to be applied to the base fee.
Sub-sections (4) through (8) enact that the solicitor may apply to have his or her fees increased by a
multiplier and that, on such an application, the court must determine a "reasonable" base fee and
may then apply a multiplier that "results in fair and reasonable compensation to the solicitor for the
risk incurred in undertaking and continuing the proceeding."
13 However, contingent fees derived other than from a base fee/multiplier are not prohibited in
class actions in Ontario: see Nantais v. Telectronics Proprietary (Canada) Ltd. (1996), 28 O.R. (3d)
523 (Gen. Div.) and Crown Bay Hotel Ltd. Partnership v. Zurich Indemnity Co. of Canada (1998),
40 O.R. (3d) 83 (Gen. Div.). In the latter decision, Winkler J. approved a percentage contingent fee
and observed, at p. 88, that percentage contingent fees may be desirable to promote the policy
objective of judicial economy in that they encourage efficiency in the litigation and discourage
unnecessary work that might otherwise be done by the lawyer simply in order to increase the base
fee.
14 Mr. Justice Winkler's observation has support in the American experience, which is discussed
in the decision of the United States Court of Appeals, District of Columbia Circuit, in Swedish
Hosp. Corp. v. Shalala, 1 F.3d 1261 (D.C. Cir. 1993). In that case, the Court observed, at pp.
1265-66, that the percentage-of-the-fund method of calculating fees was the most common
approach in the United States until 1973. The rationale underlying this method is that plaintiffs'
attorneys who create a common fund for a class of individuals should be paid a reasonable fee from
the fund as a whole in order to avoid the unjust enrichment of class members who would not
otherwise contribute to the legal costs [p. 1265].
15 The Court recounted that, in Lindy Brothers Builders, Inc. v. American Radiator & Standard
Sanitary Corp., 487 F.2d 161 (3d Cir. 1973), the Third Circuit introduced the "lodestar/multiplier"
approach in reaction to a perception that percentage fees sometimes resulted in large fee awards.
The lodestar, like the base fee in Ontario, is the product of the hours reasonably spent and a
reasonable hourly rate. Under this approach, the lodestar is to be adjusted upward or downward by a
multiplier to reflect such factors as the contingency nature of the case and the quality of the lawyers'
work.
16 The Court went on to explain, at p. 1266, that the lodestar approach gained predominance in
the United States until the Third Circuit appointed a task force to compare the respective merits of
the two approaches. The task-force report described the lodestar method as a "cumbersome,
enervating, and often surrealistic process of preparing and evaluating fee petitions that now plagues
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the Bench and Bar." The report enumerated several criticisms of the lodestar approach, which are
summarized at pp. 1266-67 as follows:
1)

it "increases the workload of an already overtaxed judicial system"; 2) the
elements of the process "are insufficiently objective and produce results that are
far from homogeneous"; 3) the process "creates a sense of mathematical
precision that is unwarranted in terms of the realities of the practice of law"; 4)
the process "is subject to manipulation by judges who prefer to calibrate fees in
terms of percentages of the settlement fund or the amounts recovered by the
plaintiffs or of an overall dollar amount"; 5) the process, although designed to
curb abuses, has led to other abuses, such as "encouraging lawyers to expend
excessive hours engag[ing] in duplicative and unjustified work, inflat[ing] their
'normal' billing rate[s], and includ[ing] fictitious hours"; 6) it "creates a
disincentive for the early settlement of cases"; 7) it "does not provide the district
court with enough flexibility to reward or deter lawyers so that desirable
objectives, such as early settlement, will be fostered"; 8) the process "works to
the particular disadvantage of the public interest bar" because, for example, the
"lodestar" is set lower in civil rights cases than in securities and antitrust cases;
and 9) despite the apparent simplicity of the lodestar approach, "considerable
confusion and lack of predictability remain in its administration."

17 The task force concluded, as is set out at p. 1267, that the lodestar approach should be retained
in "statutory fee" cases but that the percentage fee was the best approach for "common fund" cases.
This distinction is significant for the present analysis, and is explained in In Re Prudential Ins. Co.
of America Sales Litigation, 148 F.3d 283 (3d Cir. 1998) at p. 333:
... The percentage-of-recovery method is generally favored in cases involving a
common fund, and is designed to allow courts to award fees from the fund "in a
manner that rewards counsel for success and penalizes it for failure." ... The
lodestar method is more commonly applied in statutory fee-shifting cases, and is
designed to reward counsel for undertaking socially beneficial litigation in cases
where the expected relief has a small enough monetary value that a
percentage-of-recovery method would provide inadequate compensation.... It
may also be applied in cases where the nature of the recovery does not allow the
determination of the settlement's value necessary for application of the
percentage-of-recovery method....
Clearly, the actions presently under consideration are analogous to the common fund cases in the
American jurisprudence.
18 Class actions are new to British Columbia: the Class Proceedings Act was enacted in 1995 and
the Ontario Class Proceedings Act, 1992, from which it drew heavily, was enacted in 1992. In M.
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Eiezenga, M. Peerless, and C. Wright, Class Actions Law and Practice (Markham: Butterworths,
1999) at s. 1.12, p. 1.4, the authors noted that class actions for damages first became available in the
United States in 1938 and observed:
The American experience is thus more mature than its newer Canadian
counterpart and was available as relevant background for Canadian legislators to
draw upon.
Accordingly, there is much to be learned from the long experience of American courts with the
methods of compensating successful class counsel, and the cases that I have just mentioned provide
a valuable context in which to view the issue presently up for decision.
19 I reject Mr. Turriff's submission that the base-fee/multiplier approach should be imported into
British Columbia as the method of assessing the fees of plaintiffs' class counsel pursuant to s. 38 of
the Class Proceedings Act. The deficiencies in this methodology were identified by the Third
Circuit task-force report, supra, and its introduction into our jurisprudence is undesirable and
unnecessary. Its role should be confined to serving in appropriate circumstances as a tool for testing
the court's initial assessment.
20 One of the disadvantages inherent in the multiplier approach is exemplified in this case, where
Mr. Turriff applied for an order compelling production for his inspection of all plaintiffs' files and
plaintiffs' counsels' billing records in the transfusion action and for leave to cross-examine Mr.
Camp on his affidavit. I reserved judgment on the application to cross-examine Mr. Camp, and I
will come to that shortly. I dismissed the application for production of records because it would
have constituted an unwarranted invasion by the defendants of the plaintiffs' solicitor-client
privilege and, as well, because it was unnecessary.
21 I reiterate the opinion that I expressed in that oral ruling that the review of fees pursuant to s.
38 of the Class Proceedings Act is similar to the review of fees in an infant settlement conducted
pursuant to the Infants Act, R.S.B.C. 1996, c. 223, and that the approach should therefore be
similar. I referred to Harrington (Guardian ad litem of) v. Royal Inland Hospital (1995), 131 D.L.R.
(4th) 15, 69 B.C.A.C. 1, 14 B.C.L.R. (3d) 201, 45 C.P.C. (3d) 105 (C.A.) and, in particular to the
remarks of Finch J.A. at para. 253 to the effect that, except in unusual cases, it is not necessary to
examine the lawyers' files and accounting records. In that case, the solicitor obtained approval of his
fee from a judge of this Court after another judge had adjourned his initial application and requested
further submissions. When this anomaly came to light, the second judge revoked her approval and
the first judge embarked on an examination of the solicitors' files from which he concluded that the
solicitor had grossly exaggerated the amount of time that he had claimed to have spent on the
matter.
22 There has been no suggestion of any conduct of that sort here, and I remain of the opinion that
the type of discovery sought by Mr. Turriff is not appropriate in this context. The course that Mr.
Turriff was set upon would have resulted in a separate, lengthy, and complex proceeding to assess
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the reasonableness of the proposed fees and would set a precedent that is neither necessary nor
contemplated by s. 38 of the Act.
23 As well, I give no weight to the evidence of the economist, Mr. Ross, which was offered by
Mr. Turriff as expert opinion on, as Mr. Ross described it in his written report:
... the appropriate framework for determining the amount, if any, that should be
added to what would otherwise be a reasonable market value fee for professional
legal services provided by plaintiffs' counsel to ensure an economic incentive for
competent lawyers to take on class action contingency work that should be taken
forward.
24 Mr. Ross advocated formulae for the mathematical calculation of fees. They involved, at the
first stage, an "earnings equivalent multiplier" to be used to calculate the base fee using "judgmental
probability", that is, the probability that the action will succeed. At the second stage, a "risk
aversion multiplier" was offered to measure such things as the particular lawyer's risk of erratic
long-term income resulting from a series of unsuccessful contingency cases. The proper fee in any
given case, according to Mr. Ross, is the result produced by the following formula:
REASONABLE FEE = Reasonable hours worked X reasonable hourly rates X
(earnings equivalent multiplier X risk aversion multiplier)
where the multipliers change as the risks change from time to time throughout the retainer.
25 The chance of success in a given lawsuit and the risks to be run by an individual lawyer in
taking it involve a myriad of objective factors and many quintessentially subjective considerations.
These chances and risks are incapable of scientific calculation. The proposal advanced by Mr. Ross
gives the impression of mathematical precision but, at its heart, is no less arbitrary and subjective
than the approach conventionally followed by the courts of this province. The economic opinion
evidence is, therefore, not helpful.
26 As I understand Mr. Turriff's submission, his application to cross-examine Mr. Camp on his
affidavit is not based on the usual ground that Mr. Camp's assertions of fact were put in issue by
contrary evidence from Mr. Turriff's clients. There was no such evidence. Rather, he wished to
investigate Mr. Camp's actions and state of mind at various times throughout his retainer for the
purpose of establishing a factual basis for the application of the formula offered by Mr. Ross. As I
have rejected the formula, there is no need for the cross-examination. Moreover, any attempt to
quantify changes in litigation risk as events transpired would likely be futile and would consume an
unwarranted amount of time. Accordingly, the application to cross-examine Mr. Camp is dismissed.
27 Mr. Turriff's submissions on the effects of changing risks deserve comment. He identified a
number of events that he characterized as "risk-reducing." All of them, but one, related to the
evolving settlement agreement. It is true that the parties were moved along the path to settlement by
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such things as the publication in November 1997 of the Final Report of the Commission of Inquiry
on the Blood System in Canada (the "Krever report") and the announcement in March 1998 by the
FPT Governments of the availability of $1,100,000,000 to settle these actions. However, I cannot
accept that these events reduced the risk of failure of the negotiations in any real or measurable
way. The risk of failure continued to hinge on a multitude of factors any one of which could have
aborted the negotiations, a danger that continued even after the settlement had received court
approval.
28 The other "risk-reducing" factor identified by Mr. Turriff was the certification of the Endean
action. However, it would be wrong to treat counsel's success on this application as justification for
reducing the contingent fee on the theory that the skill and effort of counsel have made a successful
result more probable. At the outset of the retainer, counsel and clients knew that the enterprise
would fail if certification were denied. The chance of success or failure at this stage was therefore a
factor in the percentage fee initially agreed upon and, as well, by reason of the settlement
agreement, in the lump sum fee that was later substituted for it. It would be wrong to use hindsight
to give different weight to that risk than the lawyers and clients gave to it at the outset.
2.

The proper approach to assessing reasonableness

29 Mr. Turriff began his submission with the proposition that the courts of Quebec, Ontario, and
British Columbia must consider and weigh the evidence presented in all jurisdictions in order to
ensure "that no lawyer in any of the three jurisdictions becomes entitled to a fee which does not
accurately reflect his or her relative contribution towards the pan-Canadian settlement agreement."
In his submission, there is a possibility for conflicting judgments in this respect that, he contends,
would impair the integrity of all three awards and would undermine the legitimacy of all three
courts.
30 I agree that gross inconsistency between the fee awards in the three provinces should be
avoided if possible. On the other hand, it cannot be forgotten that each province has its own laws
and traditions in respect of solicitors' fees. I must act on the evidence presented in this Court and I
must apply the laws of British Columbia to arrive at my decision. However, in doing so, I must have
appropriate regard to the national context in which the legal actions have been resolved.
31 Section 66 of the Legal Profession Act, S.B.C. 1998, c. 9 governs contingent fee agreements.
Sub-section 66(2) provides that the benchers may make rules respecting contingent fee agreements,
including rules regulating the limits to lawyers' charges. By s-s. 68(2), the client has the right to
have the registrar examine a fee agreement and, by s-s. 68(6), the registrar is empowered to modify
or cancel the agreement if it is found to be unfair or unreasonable "under the circumstances existing
at the time the agreement was entered into."
32 Part 8 of the Law Society Rules, entitled "Lawyers' Fees", sets up a standard of fairness and
reasonableness. The relevant provisions say:
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8-1 (1) A lawyer who enters into a contingent fee agreement with a client must
ensure that, under the circumstances existing at the time the agreement is entered
into,

(a)
(b)

the agreement is fair, and
the lawyer's remuneration provided for in the agreement is reasonable.

(2) A lawyer who prepares a bill for fees earned under a contingent fee
agreement must ensure that the total fee payable by the client

(a)
(b)

does not exceed the remuneration provided for in the agreement, and
is reasonable under the circumstances existing at the time the bill is prepared.

33 In addition to the statute law, the court has inherent jurisdiction to review the reasonableness
of solicitors' fees arising out of contingent fee agreements and, as well, inherent parens patriae
jurisdiction to ensure the reasonableness of legal fees incurred on behalf of class members who are
under legal disability: see Harrington (Guardian ad litem of) v. Royal Inland Hospital, supra at p.
264, para. 192 and pp. 266-67, paras. 197-99.
34 The meanings of the words "fair" and "reasonable" were considered in Commonwealth
Investors Syndicate Ltd. v. Laxton (1990), 50 B.C.L.R. (2d) 186 (C.A.) ("Commonwealth No. 1").
There, the Court was considering a predecessor of s. 66 of the Legal Profession Act, namely, s. 99
of the Barristers and Solicitors Act, R.S.B.C. 1979, c. 26, which, for present purposes, did not differ
in any material way. At pp. 198-99 of Commonwealth No. 1, the Court set out a two-step inquiry:
The first step investigates the mode of obtaining the contract and whether
the client understood and appreciated its contents. . . .

The second inquiry, assuming the contract is found to be "fair" involves an
investigation of the "reasonableness" of the contract. On this investigation,
extending from the time of the making of the contract until its termination or its
completion, all of the ordinary factors which are involved in the determination of
the amount a lawyer may charge a client are to be considered . . . .
Thus, "reasonableness" relates to the amount of the fee.
35 In a second appeal in the Commonwealth case, reported as Commonwealth Investors
Syndicate Ltd. v. Laxton (1994), 94 B.C.L.R. (2d) 177 (C.A.), app. for leave to appeal dis'd, [1994]
S.C.C.A. No. 427, March 30, 1995 ("Commonwealth No. 2"), the Court dealt with the meaning of
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"reasonableness". McEachern C.J.B.C., speaking for the Court, referred to the oft-cited decision in
Yule v. Saskatoon (1955), 1 D.L.R. (2d) 540 (Sask. C.A.) and to the factors set out therein, namely:
the extent and character of the services rendered; the labour, time and trouble involved; the
character and importance of the litigation; the amount of money and the value of the property
involved; the professional skill and experience called for; the character and standing of counsel in
the profession; the results achieved; and, to some extent at least, the ability of the client to pay. He
observed, at pp. 183-84, para. 25, that further considerations apply in respect of contingent fees
including, at least, the risk of no recovery at all and the expectation of a larger fee based upon the
result than would be warranted in non-contingency cases.
36 However, the assessment is not produced by simply summing the results of the considerations
of each factor. McEachern C.J.B.C. made that clear at p. 187, para. 47, where he said:
All the circumstances must be considered, including the Yule factors, the risks
and expectations, and the terms of the bargain which is the subject matter of the
inquiry. With all this in mind, the court must then ask, as a matter of judgment,
whether the fee fixed by the agreement is reasonable and maintains the integrity
of the profession?
37 Mr. Laxton's contingent fee agreement in the Commonwealth cases related to a conventional
lawsuit, not to a class action. In my view, the approval of counsels' fees in class actions involves
additional considerations that are not present in the ordinary case.
38 First, the rationale for using percentage fees in "common fund" cases in the United States is
relevant. Class actions differ from conventional actions in that the beneficiaries of the action do not
participate actively in it, leaving the instruction of counsel to the representative plaintiff. As was
observed in Swedish Hosp. Corp. v. Shalala, supra at p. 1265, fees in these cases must be shared by
the beneficiaries of the fund in order to avoid their unjust enrichment. American courts have
recognized that this approach shifts the emphasis from the fair value of the time expended by
counsel, or what we would refer to as a quantum meruit fee, to a fair percentage of the recovery: see
Swedish Hosp. Corp. v. Shalala, supra at p. 1266.
39 In my opinion, the equitable sharing of fees by the recipients of the award or settlement is a
proper consideration in assessing the reasonableness of lawyers' fees in class actions. What is a fair
fee for the work done by the lawyer is important, but equally important is that each member of the
class should share in payment of a fair fee for the result achieved, as viewed from his or her
perspective. This notion has been recognized as a proper consideration in the approval of class
counsel fees in British Columbia. In Harrington v. Dow Corning Corp. (1999), 64 B.C.L.R. (3d)
332 (S.C.), at para. 18, E.R.A. Edwards J. observed that the factors that ought to be considered
include "the individual claimants' contribution to the fee as a portion of their recoveries." This
passage was applied by Brenner J. (as he then was) in Sawatzky v. Soci t Chirurgicale
Instrumentarium Inc. (8 September 1999), Vancouver C954740 (B.C.S.C.) at para. 8 and by
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Williamson J. in Fischer v. Delgratia Mining Corporation, [1999] B.C.J. No. 3149, (7 December
1999), Vancouver C974521 (B.C.S.C.) at para. 22. Accordingly, the proportion that the proposed
fee bears to the recovery is prominent in the analysis.
40 A second consideration arises from the unique nature of class proceedings. In a conventional
action, the causal relationship between the lawyers' work and the result achieved is normally
unquestioned. That is not necessarily so in class actions where the extent of the benefit brought
about by the lawyer's work must be ascertained. This concept is illustrated in In Re Prudential Ins.
Co. of America Sales Litigation, supra, where a class action was brought on behalf of millions of
policyholders alleging deceptive sales practices by a life insurer. The Court held that class counsel
should not be given full credit for the result when it was based, in part, on a compensation scheme
implemented as a result of an investigation by the New Jersey Insurance Commissioner, who
recommended a remediation plan to compensate affected policyholders, to prevent future violations,
and to restore public confidence in the insurance industry. In remarks that are apposite here, the
Court said, at p. 337:
While a party need not be the only catalyst in order to be considered a "material
factor" and may be credited for extra-judicial benefits created, there must still be
a sound basis that the party was more than an initial impetus behind the creation
of the benefit. Allowing private counsel to receive fees based on the benefits
created by public agencies would undermine the equitable principles which
underlie the concept of the common fund, and would create an incentive for
plaintiffs attorneys to "minimize the costs of failure . . . by free riding on the
monitoring efforts of others."
41 As I have already remarked, the American experience with class actions is instructive. I adopt
that reasoning and conclude that it is necessary, in considering the reasonableness of the fee in
relation to the results achieved, to consider the causal relationship between the efforts of class
counsel and the benefits conferred on the class claimants by the resulting recovery.
42

I turn now to a consideration of the fees proposed in these actions.
III.

1.

ANALYSIS AND CONCLUSIONS

Fees in the transfused class action

43 While an examination of the factors identified as relevant to the inquiry is necessary and will
be useful, it ought not to overwhelm the recognition of the "judgment, audacity and legal skill" of
counsel, to adopt a descriptive phrase used by McEachern C.J.B.C. in Commonwealth No. 2, supra
at p. 187, para. 46. In my view, Mr. Camp is one of only a few lawyers in this province with the
combination of legal talent, experience, and boldness necessary to have achieved this outcome.
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(a)

The extent and character of the services rendered

44 The scope of the services rendered by counsel in this case extended far beyond what is
normally encountered in the practice of law. Mr. Camp and Mr. Lemer had to deal with difficult
legal issues pertaining to product liability, professional negligence, and public policy in the context
of public blood-banking and infectious diseases. As well, they had to become familiar with the
epidemiology and natural history of HCV, a disease about which little was known at the outset and
about which medical opinion was evolving throughout the course of their retainer. Further, they had
to learn and to understand the workings of the public health care system in Canada and the interplay
between federal, provincial, and territorial governments in the administration of these matters. The
medical and political issues were overarching and were, to a large extent, out of their control. They
had to react to these things and to accommodate their approach as matters evolved. Throughout,
they were faced with disagreements between groups of infected persons and with the changing
political winds as these issues were debated in the public media and as governments and
government officials changed. At the same time, they had to deal with the many class members who
were understandably pressing them for a resolution of the matter. In short, the gravity and difficulty
of the task they faced was of the highest order.
(b)
45

The labour, time and trouble involved

It is necessary at this point to consider the duration of the retainer of class counsel.

46 The effective approval date for the settlement was January 22, 2000. Since that time, however,
Mr. Camp and Ms. Matthews have expended considerable time, along with counsel in the other
jurisdictions, in getting the settlement plan up and running to the point where benefits could be paid
to class members. Much of that time was necessitated by the removal and replacement of the initial
plan Administrator and, as well, considerable time was invested in preparing the many documents
required for the processing of claims.
47 The issue arises because the terms of the settlement provide for the creation of a Joint
Committee, comprised of three class counsel from the transfused class actions and one class counsel
from the haemophilic class actions. The terms of the settlement invest the Joint Committee with the
overall supervision of the administration of the plan, including the recommending of persons for
appointment by the courts as plan Administrator and the preparation of all necessary protocols. The
fees of the members of the Joint Committee are to be submitted to the courts for approval from time
to time throughout the life of the plan.
48 Mr. Camp is a member of the Joint Committee and, as I understand it, Mr. Turriff's position is
that the time expended by Mr. Camp and Ms. Matthews since January 22, 2000, should be billed as
Joint Committee fees and should not be taken into consideration on the approval of class counsel
fees.
49

I cannot agree. Class counsel were retained to recover money for the class plaintiffs on
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account of their claims, and the work of counsel under their retainer agreements is not finished until
that has happened. I understand that payments to class plaintiffs have begun this month.
Accordingly, now is the appropriate time to measure the reasonableness of the proposed fees. It
should be noted that Mr. Camp does not take the position that he should be entitled to charge for
this work as Joint Committee work in addition to his fee as class counsel. Quite properly, in my
view, he asks that his work to date be considered in relation to the reasonableness of his contingent
fee.
50 A second preliminary issue concerns the relevance of the time and effort expended by counsel
in preparing for and conducting the hearing of the application to approve class counsel fees. Mr.
Turriff's position is that this time was not spent for the benefit of class plaintiffs and is therefore not
relevant to the reasonableness of the proposed fee. However, s. 38 of the Class Proceedings Act
requires class counsel to seek court approval of their fees. This requirement is an integral part of the
statutory scheme for class actions. Moreover, it is a term of each of the fee agreements in issue that
the agreed fee will be subject to court approval. Accordingly, the obtaining of court approval of
their fees is part of the work plaintiffs' counsel were required to do and the time spent by them in
doing so must be considered in the assessment of the reasonableness of their fees.
51 In addition to their efforts in relation to the lawsuit and to the settlement, members of Mr.
Camp's firm have spent a great deal of time over the past four years dealing with the questions and
concerns of class claimants. As well, much time was devoted to meeting with HCV support groups
across the country and with the media. As of June 12, 2000, Mr. Camp's firm has docketed
approximately $3,200,000 in work in progress on this file. Mr. Camp and Ms. Matthews have
devoted the majority of their time to this action since it was commenced and, as a result, they have
declined many other retainers. For his part, Mr. Lemer has recorded more than $500,000 in time on
this file since its inception and has spent a large proportion of his professional time on it at the
expense of turning down remunerative work.
(c)

The character and importance of the litigation

52 The character of the litigation and its importance to the plaintiffs bear mentioning. As a class
action, this action involved many procedural and practical difficulties not encountered in
conventional litigation. As well, it was a highly complex product liability/medical negligence case
attendant with great risk. The members of the plaintiff class are infected with a debilitating disease
that will, in many cases, lead to a protracted and uncomfortable death. The events that precipitated
this lawsuit constituted a national public-health disaster. This case was therefore of immense
importance to the class plaintiffs and was important, as well, to the Canadian public for the light
that it shed on the problems that gave rise to this national tragedy.
(d)

The amount of money involved

53 The total value of the settlement, in present-value terms, is in the order of $1,600,000,000. So
far as I am aware, this is the largest settlement of a tort claim for damages for personal injuries in
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Canadian history.
(e)

The professional skills and experience called for

54 Mr. Turriff conceded that the work done by plaintiffs' counsel required a high level of skill;
that it was complex, difficult, and well-done; and that the result achieved was excellent. These
points cannot be understated. To handle all of these matters and to persevere through to the
settlement ultimately achieved involved a quality of representation by counsel that is uncommon.
As was observed by McEachern C.J.B.C. in Commonwealth No. 2, supra at p. 185, para. 36:
... Because of the breadth of their experience, and their special adversarial skills
... senior counsel are quick learners who master the details, understand the issues,
conceptualize the difficulties, and figure out how to achieve the desired result.
The problems faced by Mr. Laxton were complex and formidable.
Those remarks aptly describe Mr. Camp and the difficulties he faced. This view is shared by Jack
Giles, Q.C., a highly-regarded barrister of some forty years experience. In his opinion letter, which
was filed in evidence, he said that the result was:
... a truly remarkable achievement. It was obtained in the face of daunting
obstacles and grave risks. It called for a high degree of experience, skill, courage
and determination.

(e)

The character and standing of counsel

55 Mr. Giles commented, as well, that Mr. Camp was uniquely fitted by his experience and
standing for the role of lead counsel in this matter. The evidence supports that view. Moreover, Mr.
Lemer has a wealth of experience in blood-related litigation and made good use of his knowledge
and experience and, as well, of his relationships with experts in the related fields and with counsel
of similar interests.
(f)

The ability of the clients to pay

56 The class plaintiffs began with doubtful claims and it is highly unlikely that any of them could
have afforded to pay for individual legal representation in this case. Certainly, Ms. Endean could
not have done so. The cost of lawyers and experts, and the potential costs payable to the defendants
in the event of failure, were simply prohibitive. These actions were able to go forward only because
they were carried by counsel pursuant to contingent fee agreements.
(g)

The results achieved

57 The class members will recover full and generous benefits as a result of the settlement and
they will do so through a simple, administrative procedure without the necessity of engaging
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lawyers. Moreover, their costs of claiming compensation are to be covered by the settlement fund.
The results achieved can only be described as excellent.
(h)
58

The Risk of No Recovery

The risk of no recovery at all was substantial.

59 A demonstration of that proposition is the fact that the other two law firms consulted by the
prospective class plaintiffs were unwilling to take the case on a pure contingency. One was prepared
to take it only if paid hourly rates, with the plaintiffs to pay disbursements, and the other, although
prepared to act for a contingent fee, insisted that the plaintiffs pay the disbursements. Of the three
candidates for the action, only Messrs. Camp and Lemer were willing to undertake the action on a
contingent fee at no cost to the plaintiffs.
60 The plaintiffs' best chance of establishing liability was against the Canadian Red Cross, but
those hopes were dashed when this action was stayed against that organization and it was granted
protection from its creditors pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c.
C-36, leaving minimal assets available for satisfaction of any judgment. As well, the stay impeded
the ability of counsel for the plaintiffs to obtain important evidence from the Canadian Red Cross
through pre-trial discovery. On the other hand, the risk of failure on liability against the FPT
Governments was real and significant.
61 It was not only the risk of failure in the lawsuit that counsel had to contend with. There were
also political risks. The danger existed throughout that the FPT Governments might establish a
no-fault compensation scheme that would undermine these actions. This risk was heightened when
the Krever Commission recommended in November 1997 that a no-fault compensation scheme be
implemented by government for all those infected with HCV. Had that happened, these actions
would have been for naught and plaintiffs' class counsel would have had to absorb the considerable
costs they had incurred in carrying them.
62 There was also a significant risk that the settlement negotiations might fail. This was a matter
of grave concern because the prospects of achieving comparable recovery through a trial were poor.
Throughout the negotiations, counsel were frequently faced with potentially deal-breaking issues.
As well, there were disputes between the class plaintiffs and other groups of infected persons that
threatened to thwart a comprehensive settlement. There was, further, the risk that the courts would
not approve the settlement. After that obstacle was overcome, the risk of the settlement negotiations
aborting continued because of the modifications suggested by the courts. The FPT Governments
initially took the position that these modifications were material, which would have allowed them to
withdraw from the settlement, and it was only through further arduous bargaining that they were
persuaded to accept the changes.
63 Accordingly, the risk of no recovery was a substantial and omnipresent risk that did not
diminish over the course of the retainer but continued until the FPT Governments finally accepted
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the court-suggested modifications to the settlement agreement.
64 Moreover, the consequences of failure to Mr. Camp and Mr. Lemer would have been
devastating. Mr. Camp correctly described this enterprise during his submission as
"bet-your-firm-litigation."
(i)

The expectation of a larger fee than in a non-contingency case

65 It is the nature of contingent fees that counsel and client expect that the fee, if success is
achieved, will exceed what would otherwise be appropriate for the work done. Counsel shoulder the
risk of failure in these cases and they and their clients legitimately expect that they will recover an
enhanced fee for doing so. The evidence of Ms. Endean on this application bears this out.
(j)

The contribution of counsel to the result

66 I do not think that it can be said that counsel are seeking to take advantage of any
"extra-judicial" benefit to the class plaintiffs, as was the case in In Re Prudential Ins. Co. of
America Sales Litigation, supra. The first indication of a willingness by the FPT Governments to
pay compensation was on March 27, 1998, after the transfused class actions in British Columbia
and Quebec had been certified on behalf of residents of those provinces and after the action on
behalf of all other class members resident in Canada had been commenced in Ontario. Moreover,
the announcement of the available $1,100,000,000 limited the potential recipients to the claimants
in the class actions. In my view, the pre-eminent cause of the recovery in the context of this
discussion was the effort of class counsel, and it would not be proper to give them less than full
credit for the result.
67 As already noted, Mr. Turriff argued that I must measure the relative contribution of class
counsel in each province to the pan-Canadian settlement so that there will be no chance of counsel
in one province being credited in fees for value contributed by counsel in other provinces. However,
it is impossible in hindsight to unravel the many factors that influenced the ultimate outcome in this
case. The efforts of counsel in the other provinces undoubtedly played a large role. As well, the
voices of lobby groups and others heard through the media likely entered into the deliberations of
the FPT Governments. It is not necessary to identify the discrete causal contributions and to
measure their respective force. It is sufficient to ascertain whether the efforts of Mr. Camp and Mr.
Lemer were a material cause of the result achieved to the extent that they should receive full credit
in their fees for the outcome. I have concluded that they were.
68 In that regard, it should be noted that Mr. Camp and Mr. Lemer were the first to obtain
class-action certification. Although the Quebec action had been commenced, it had not been
certified at that time. The Ontario action had not yet even been commenced. The certification was
no small accomplishment given the vigour with which the application was contested and the fact
that the only previous Canadian attempt to obtain certification for a mass tort action involving
infected blood had met with failure: see Sutherland v. Canadian Red Cross Society (1994), 17 O.R.
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(3d) 645 (Gen. Div.). Whether the actions in the other provinces would have gone forward
otherwise or not, it appears that the certification in British Columbia was the catalyst that gave them
life.
69 The certification also energized plaintiffs' counsel nationally and Mr. Camp played a role in
bringing approximately twenty of them together to form a coalition for the purpose of advancing
their clients' claims. He made other significant contributions, as well. He was the chair of the
coalition's first negotiating committee and, when that committee became unwieldy, he was one of
three counsel delegated to negotiate for the transfused class, along with Mr. Strosberg of Ontario
and Mr. Lavigne of Quebec. Mr. Camp was the first to bring representatives of the FPT
Governments to the bargaining table when he met with Mr. Whitehall and Mr. Prowse, representing
the federal and British Columbia governments respectively, on February 11, 1998. This meeting led
to the further meetings that ultimately resulted in settlement. Mr. Camp and Ms. Tough, Ontario
counsel for the haemophilic classes, were instrumental in bridging the differences between the
transfused class members and the haemophilic class members. This accommodation resulted in their
bargaining jointly with the FPT Governments, which was critical to the success of the negotiations.
Mr. Camp's judgment and tactical decisions from time to time throughout the negotiations were
important to their success.
70 Mr. Lemer and Ms. Mathews made significant contributions as well. Both served on the
subcommittees formed by the coalition of lawyers for the purpose of facilitating negotiations and
moving the lawsuits forward. I have already commented on Mr. Lemer's depth of knowledge and
his value as a resource in relation to blood-related litigation.
71 I am satisfied that British Columbia class counsel made a substantial contribution to the result
and that their efforts were at least as valuable as those of class counsel in the other provinces. It
would not be proper in the circumstances to give them less than full credit for the result in the
assessment of the reasonableness of their proposed fees.
(k)

The integrity of the legal profession

72 Next, Mr. Turriff submitted that the fee proposed here is "simply too much". He suggested
that a fee of this magnitude would "impair the integrity of the legal profession". That phrase appears
in the remarks of McEachern C.J.B.C. in Commonwealth No. 2, supra, where, at p. 187, para. 47, in
a passage that I have already quoted, he said:
. . . With all this in mind, the court must then ask, as a matter of judgment,
whether the fee fixed by the agreement is reasonable and maintains the integrity
of the profession? . . .
73 Esson C.J. (as he then was) commented on this concept in Richardson (Guardian ad litem of)
v. Low (1996), 23 B.C.L.R. (3d) 268 (S.C.) at paras. 29-30. I think that what he envisaged in using
the phrase "integrity of the profession" was the decency, honour, and high-mindedness of the
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profession, both in substance and in public perception. He referred, for example, to the willingness
of lawyers to readily reduce the amount payable under a contingent fee agreement when
circumstances are such that the agreed fee would be disproportionate to the amount of effort, risk,
and cost involved; that the lawyer will be able to fill with other remunerative work the time set
aside to try a case that was settled; and that the client needs the funds and cannot really afford to
pay them to the lawyer despite the agreement.
74 Here, the fees proposed are very large. The total value of the time docketed by all plaintiffs'
counsel for the transfused class, including those who acted for individual plaintiffs and who will be
paid their fees by Mr. Camp, amounts to approximately $4,000,000. Accordingly, the proposed fee
is roughly 3.75 times the value that they have ascribed to their work. However, that is not
necessarily a reliable measure, as I have already noted. Moreover, it must be remembered that good
counsel can often achieve with a minimal effort what it might take less skillful counsel a great deal
of time to achieve, as was seen in Commonwealth No. 1 and Commonwealth No. 2. Good counsel
should not be penalized for their acuity and efficiency by basing their fees only on the amount of
time that it took them to accomplish their clients' objectives.
75 Mr. Camp and Mr. Lemer do not seek approval of a percentage fee in this case. However,
percentage contingent fees have long been common in British Columbia and have been approved in
class proceedings in this province: see Harrington v. Dow Corning Corp., supra, Campbell v.
Flexwatt Corp. (22 February 1996), Victoria 2895/95 (B.C.S.C.), and Fischer v. Delgratia Mining
Corporation, supra. A comparison between the proposed fees as a percentage of the settlement
amount and percentage fees approved in previous class actions will therefore be informative,
although I must not lose sight of the principle identified by Esson C.J. (as he then was) in
Richardson (Guardian ad litem of) v. Low, supra at para. 35:
The question "what is the reasonable fee?" must be answered, not as a
percentage, but in dollars.
76 There is evidence that British Columbia has approximately 22% of the transfused
HCV-infected cohort. On that basis, for purposes of rough estimation, approximately $352,000,000
of the $1,600,000,000 settlement can be notionally credited to the clients represented by Mr. Camp
and Mr. Lemer, and their proposed fee of $15,000,000 is 4.26% of the recovery.
77 A contingent percentage fee of that magnitude in an action for damages for personal injuries is
virtually unheard of in British Columbia. Rule 8-4(2) of the Law Society Rules permits a maximum
percentage of 40% in cases such as this. The vast majority of percentage contingent fees in British
Columbia range between 15% and 33 1/3%. In Harrington v. Dow Corning Corp., supra E.R.A.
Edwards J. observed that class counsel fees in the United States commonly range between 15% and
50%, and that a "presumptively reasonable rate" is 30%. He approved a contingent fee of 15%,
which produced a fee in the order of $6,000,000 for plaintiffs' class counsel. In Sawatzky, supra a
contingent fee of 20% amounting to $760,000 was approved. In Fischer, supra a fee of 30% of
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shares in a public company issued in settlement was approved, although the value of the fee in
monetary terms is not apparent.
78 The fee proposed here compares favourably in percentage terms with contingent fees
approved in Ontario and Quebec, as well. In Nantais, supra Brockenshire J. approved a percentage
fee of 30%, which yielded a fee of approximately $6,000,000. In Doyer v. Dow Corning Corp. (1
September 1999), Montreal 500-06-000013-934 (Q.S.C.) a percentage of 20% was approved
yielding a fee of $10,400,000. In Pelletier v. Baxter Health Care Corp., [1999] Q.J. No. 3038 (S.C.),
a percentage of 16.9% yielding $3,648,000 in fees was approved.
79 I note, as well, the observation of McEachern C.J.B.C., speaking for the Court in
Commonwealth No. 2, supra at p. 188, para. 49, that he saw nothing unreasonable or threatening to
the integrity of the profession in a fee of 25% "for the skillful recovery of $6.5 million." Further,
Mr. Giles, who is an experienced Vancouver barrister, as I have already noted, does not appear to
consider that Mr. Camp's proposed fee is unseemly: he expressed the opinion that it is reasonable in
all the circumstances.
80 I accept that a percentage fee should generally be lower where the recovery is higher.
However, 4.26% is modest by any standard.
81 Another important factor in this connection is that the fees are not to be deducted from the
compensation payable to the individual plaintiffs, as the settlement agreement provided for an
allocation of $52,500,000 for legal fees in addition to that compensation. It could be said that this
observation is illusory, as the $52,500,000 could have been allocated in part to plaintiffs' claims.
However, two facts cannot be overlooked. First, the individual compensation awards provided for in
the fund are full and generous and are available to the class members without further legal
proceedings. Secondly, the FPT Governments tacitly agreed to fees up to this amount when they
agreed upon the structure of the settlement fund.
82 Another perspective can be gained by considering the fee from the point of view of each
member of the class. It appears that there are approximately 22,000 class members in British
Columbia and the fee therefore works out to about $682 each. This is a modest fee for individual
awards ranging from a minimum of $10,000 in non-pecuniary compensation to a maximum of
$225,000 for non-pecuniary compensation plus loss of income, cost of care and home services, and
other expenses, particularly when the fee is not deducted from the award.
83 It is also important to note that the representative plaintiff, Ms. Endean, considers the fee to be
reasonable and urges the court to approve it.
84 While public perception is difficult to gauge, there is some interesting anecdotal evidence
here. On July 11, 1999, Mr. Camp appeared on a "hot line" radio show in Vancouver, on a station
that has coverage throughout the province, to discuss the $52,500,000 allocated for plaintiffs'
lawyers' fees in this case. After Mr. Camp explained his justification of that amount, the host took
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several calls from listeners. The majority of callers supported Mr. Camp's position and, of those
who were not supportive, none were overly critical. I do not give this evidence any weight as a
measure of public opinion on this matter, but it does suggest that at least some members of the
public would not think less of the profession if the fee proposed in this case should be approved.
85 In my opinion, to say that the fee is "simply too much" invites a completely arbitrary
assessment, one that depends upon the subjective opinions and whims of the particular judge
hearing the application. If the proposed fees are to be reduced on the ground that they impair the
integrity of the profession, some principled basis must be suggested for doing so. None has been
suggested and I cannot agree that the proposed fee should be reduced by an arbitrary amount
ostensibly to protect the integrity of the profession.
(l)

Public policy

86 Mr. Turriff also advanced a public policy argument. He said that his clients want this Court to
establish an upper limit for fees in class actions generally. One of his clients, the Province of British
Columbia, enacted the Class Proceedings Act just a few years ago, in 1995, but did not impose any
upper limit on fees at that time. Under our system of government, the introduction of a public policy
of this nature is a matter for our elected representatives, not for this Court, and I decline Mr.
Turriff's invitation to judicially legislate an upper limit.
87 There is, however, an aspect of public policy that is relevant. It was captured by Professor
Garry D. Watson Q.C. in a paper entitled Class Actions: Uncharted Procedural Issues. In discussing
the issue of compensation for plaintiffs' class counsel in the context of the Ontario statute, he said
this:
This is a vitally important subject, not just because it determines what will
go into class counsel's pocket but because it will determine whether or not the
legislation is successful. In the final analysis whether or not the Class
Proceedings Act will achieve its noble objectives will largely depend upon
whether or not there are plaintiff class lawyers who are prepared to act for the
class and hence bring the actions. This in turn depends on two factors (a) the
level of monetary reward given to class counsel, and (b) the predictability and
reliability of the award. In the final analysis, both of these aspects are crucial.
Class actions will simply not be brought if class counsel are not adequately
remunerated for the time, effort and skill put into the litigation and the risk they
assume (under contingency fee arrangements) of receiving nothing. Equally
important is that such remuneration be reasonably predictable, i.e., that class
counsel can take on class actions with a reasonable expectation that in the event
of success they will receive reasonable remuneration. It is vital to the viability of
class actions that class counsel not be met on "judgment day" with judicial
pronouncements (issued with the "benefit" of hindsight) that class counsel "spent
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too much time, had hourly rates that were too high and in any event were
conducting a case which was not really risky at all" and awarded a low base fee
and a niggardly multiplier - except in very clear cases.
88 These comments flow from the objectives of the class action legislation, which include the
improvement of access to the courts for those whose actions might have merit but who would not
otherwise pursue them because the legal costs of proceeding are disproportionate to the amount of
the individual claims: see Endean No. 1, supra at para. 23. Given that objective, the courts must
ensure, first, that plaintiffs' lawyers who take on risky class actions on a contingent basis are
adequately rewarded for their efforts and, second, that hindsight is not used unfairly in the
assessment of the reasonableness of their fees.
89 On a consideration of all of the circumstances in this case, I am satisfied that the contingent
fee contract was fair at the time it was made and that the fee of $15,000,000 proposed by Mr. Camp
and Mr. Lemer is reasonable.
2.
90

Fees in the haemophilic class action

I turn now to the fee proposed by Mr. Storrow in the haemophilic class action.

91 Actions were commenced on behalf of the haemophilic claimants in Ontario, Quebec, and
British Columbia in 1998. The Ontario action was commenced by Ms. Tough, then of the firm of
Blake, Cassels & Graydon, who coordinated and supervised the actions in Quebec and British
Columbia as well. On May 1, 1998, the Vancouver office of that firm commenced the Mitchell
action in this Court. The nature and extent of the work done in the Vancouver office of the firm is
described in the following extract taken from Mr. Neaves' affidavit:
4.

Blakes Vancouver delegated to Ms. Tough the responsibility of acting as national
lead counsel on behalf of each plaintiffs' class in the British Columbia, Ontario
and Quebec Hemophiliac Class Actions. However, I spent a considerable amount
of time preparing for and participating in negotiation sessions with the FPT
governments on behalf of the Representative Plaintiff in this action and in
support of Ms. Tough's efforts. As a member of the Blakes Vancouver team, I
provided advice to senior personnel in the Canadian Hemophilia Society and to
members of the steering committee [of plaintiffs' class counsel]. I frequently
consulted with and took instructions from the Representative Plaintiff. Mr.
Gruber spent a considerable amount of time preparing for the hearing to approve
the settlement that was ultimately reached and dealing with subsequent matters.
Throughout our involvement, Mr. Storrow provided the Blakes Vancouver team
with direction and advice and supported Ms. Tough in her national efforts.

92 Counsel for the haemophilic classes agreed to seek a collective fee of $7,500,000 and to share
it in proportion to the amount of work done in each province. According to Mr. Neaves, the
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$7,500,000 "primarily represents the work of Ms. Tough". In Mr. Neaves' words, the Vancouver
office did "the least amount of work on its own." As lawyers in the Vancouver office spent most of
their time assisting Ms. Tough, they agreed to seek $500,000 for their fees and Mr. Mitchell
executed a contingent fee contract with Blake, Cassels & Graydon in that amount on June 2, 1999.
93 Counsel for this group ran similar risks to counsel for the transfused group, including the risks
that for political reasons the FPT Governments would institute a no-fault compensation scheme and
that negotiations would fail. These risks had heightened consequences for counsel for the
haemophilic classes because of the greater litigation risk arising out of the grave difficulties they
would necessarily encounter in attempting to prove causation. In the case of the transfused
plaintiffs, it would be possible to identify a discrete transfusion as the source of the infection.
However, haemophilic plaintiffs have been receiving blood and blood products regularly, many
since before 1986, and the blood products were manufactured from pooled blood donations, making
proof of causation at a trial very difficult if not impossible. The settlement was therefore
particularly valuable for this group.
94 The compensation plan for these claimants is very similar to that agreed upon for the
transfused class. However, haemophilic plaintiffs have a better result than transfused plaintiffs in
some respects. First, haemophilic plaintiffs will not have to establish that their infection occurred
within the class period. This is a critical provision because of the inability of most haemophiliacs to
identify the source of their infection. Second, haemophiliacs will not be required to submit to liver
biopsies for the purpose of identifying the relevant stage of their illness for compensation purposes.
This is important because of the danger of uncontrollable bleeding from such an invasive procedure.
Next, estates and family members of haemophiliacs who died prior to January 1, 1999, and who
were infected with both HIV and HCV at the time of death may elect to receive a payment of
$72,000 without proof that HCV was the cause of death. Finally, haemophilic plaintiffs infected
with both HIV and HCV may avoid the stress and anxiety of participating in the long-term
compensation program by electing to take a lump sum payment of $50,000.
95 It is apparent that, in comparison to Mr. Camp and his colleagues, British Columbia counsel
for the hemophilic class made a smaller contribution to the outcome. The weight of the following
factors accrues largely to Ms. Tough: the extent and character of the services rendered, the
professional skills and experience called for, the character and standing of counsel, the results
achieved, and the contribution of counsel to the result. On the other hand, although Ms. Tough
deserves the lion's share of credit for the result, there is no doubt that the efforts of British Columbia
counsel assisted her significantly in her efforts.
96 Other factors involved in the assessment of reasonableness are directly applicable to the claim
by British Columbia counsel. The risks of failure of the action and of the negotiations were assumed
by Mr. Storrow and his colleagues, though the consequences of failure were of a much lesser order
of magnitude to them than to Mr. Camp and Mr. Lemer. As well, it must be remembered that the
risk of failure in the litigation was far higher for this class than for the transfused class. The
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litigation was profoundly important to the haemophilic class members, the amount recovered is
generous, and the plaintiffs would not have been able to achieve the settlement without the
assistance of class counsel acting on a contingent fee agreement. Moreover, the character and
standing in the profession of Mr. Storrow and his colleagues is undisputed.
97 It must be noted that the Vancouver office of Blakes docketed no time on this matter until
March 28, 1998, the day following the announcement on behalf of the FPT Governments that they
would make $1,100,000,000 available to settle the actions. In pointing this out, Mr. Turriff
suggested that there was no significant risk run by British Columbia counsel. There is an initial
appeal to this assertion, but it does not tell the whole story. As I have already observed elsewhere in
these reasons, the risk that negotiations might founder was a real and present risk until well after the
judgments granting conditional approval of the settlement. Thus, the time invested by British
Columbia counsel was at risk of being valueless. As well, the Toronto arm of the firm had invested
substantial time and effort, through Ms. Tough, on behalf of haemophiliacs in the preceding years.
The thoroughness and quality of Ms. Tough's work stands out clearly on the evidence. While her
agreement to a fee of $500,000 for her Vancouver colleagues may seem generous, it is undoubtedly
an expression of her view of the value of their work to the overall result and of the extent of the risk
that they ran. As such, I consider it to be evidence supporting the reasonableness of the proposed
fee.
98 Of the total amount of the settlement, it is estimated that approximately $150,300,000 should
be allocated notionally to the haemophilic classes. Of the approximately 1,650 haemophilic
plaintiffs nationally, approximately 180 are residents of British Columbia, or roughly 11%. If it is
assumed that the total recovery for British Columbia haemophilic plaintiffs is 11% of the
$150,300,000, that is, $16,533,000, the $500,000 share of the fee allocated to British Columbia
counsel is 3% of the recovery. That is a manifestly reasonable percentage.
99 Assuming a cohort of 180 plaintiffs resident in British Columbia, the fee represents a charge
of approximately $2,800 per plaintiff. While these are rough estimations, that is a reasonable
amount for each claimant to pay in relation to the benefits recovered for them.
100 If the matter is examined from the base fee/multiplier approach, the proposed fee does not
fare as well. A rough estimate of the value attributed to the time docketed by the Vancouver office
of Blakes is $90,000. The proposed fee therefore represents a multiplier of 5.5, which is at the high
end of the range of permissible multipliers using this approach.
101 The sorts of checks on reasonableness that I have just performed are useful as guides but, at
bottom, the question is whether the proposed fee is reasonable having regard to all of the relevant
circumstances. Having considered the circumstances, I conclude that this proposed fee of $500,000
meets the test for reasonableness.
3.

Disbursements
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102 As I understand it, Mr. Camp claims disbursements in the amount of $75,376 and Mr.
Turriff, having scrutinized the items comprising that total, agrees that the amount claimed is
reasonable and that the disbursements involved are properly payable. Accordingly, the claim for
disbursements totalling that amount is approved.
103 Mr. Storrow advised during his submission that the disbursements for which he claims
reimbursement total approximately $35,000. Mr. Turriff indicated that he wished to have some time
to review the disbursements claimed and to make a written submission if he should think it
necessary. I have not received anything further from counsel in this regard. Accordingly, if counsel
can agree on the disbursements, they may insert the agreed amount in the order to be drawn up
consequent on these reasons. There will be liberty to apply in the event that there are disbursement
items requiring adjudication.
K.J. SMITH J.
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Appeal by solicitors for the plaintiff in a class action, Gagne, from the dismissal of their motion for
court approval to increase their base fee by a multiple of three. Gagne brought a class action for
wrongful dismissal against the defendant, Silcorp. Pursuant to a written agreement, the lawyers took
her class action on a contingency basis as permitted by the Class Proceedings Act. They agreed that
the base fee would be the product of the hours worked by the lawyers and their usual hourly rates.
Negotiations resulted in a fairly quick settlement. Mini hearings were held to resolve individual
claims. The final total gross recovery was $1,945,723. The lawyers motion for court approval to
increase their base fee by a multiple of three was denied, and they were allowed only their base fee.
The motions judge found that there was no material risk in accepting the retainer and that the base
fee was fair compensation for the lawyers' services in obtaining the degree of success they had.
They appealed to the Ontario Court of Appeal.
HELD: Appeal allowed. A multiplier of two was to be applied to the base fee. This was fair and
reasonable compensation as contemplated by the retainer, and it represented a multiplied fee that
was much less than ten per cent of gross recovery. It provided a sufficient real incentive for
solicitors in future similar cases. The motions judge erred by failing to give due weight to relevant
risk and success considerations. Both the degree of risk assumed by the lawyers and the degree of
success they achieved were relevant considerations. Here, while the risk of an adverse finding on
liability was minimal, there was a material risk of non-certification. As well, there were significant
elements of success in the way the solicitors conducted the proceedings. Weighed against these
success factors was the fact that individual class members incurred further legal fees to finally
realize on their claims after the settlement. Class members' views about whether the base fee should
be increased were not to be considered.
Statutes, Regulations and Rules Cited:
Class Proceedings Act, 1992, S.O. 1992, c. 6, s. 33, 33(2), 33(7)(b).
Employment Standards Act, R.S.O. 1990, c. E-14.
Counsel:
Paul S.A. Lamek, Q.C., for the appellant solicitors.
McGowan & Associates and Jeff Burtt, advocate.

The judgment of the Court was delivered by
1 GOUDGE J.A.:-- The Class Proceedings Act, 1992, S.O. 1992, c. 6 (the "Act") permits a
solicitor to take a class action on a contingency basis. If the action is successful the Act permits the
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solicitor to seek the court's approval to increase his or her base fee by applying a multiple to that
fee. This appeal concerns the appropriate considerations that should inform the court's decision on
such a motion.
2 The appellants are solicitors who acted on behalf of the plaintiff Sherrie Gagne in a class action
against the defendant Silcorp Limited. The action was concluded successfully and the appellants,
having taken the case on a contingency basis, moved to increase their base fee by a multiple of
three. Southey J. denied this request, allowing the solicitors only their base fee, namely the product
of their usual hourly rates and their hours worked on the matter. This is an appeal from that
disposition.
THE FACTUAL BACKGROUND
3 Beginning in late 1996, the defendant Silcorp proceeded to merge the operations of the Becker's
and Mac's convenience store chains which it owned. As a consequence of the merger, a number of
its employees were no longer needed and were dismissed. Initially Silcorp offered those terminated
only an amount that was less than the minimum termination and severance pay to which they were
entitled under the Employment Standards Act, R.S.O. 1990, c. E.14.
4 On March 24, 1997 the appellant solicitors commenced a class action for wrongful dismissal on
behalf of those former employees who had been terminated. Sherrie Gagne was the representative
plaintiff.
5 Immediately after commencing the action, the appellants brought a motion before Southey J.
seeking an injunction to compel Silcorp to comply with the Employment Standards Act. This
motion was adjourned from April 3, 1997 to April 17, 1997 on the undertaking of Silcorp to
immediately comply with the requirements of that Act.
6 The parties then engaged in intensive negotiations which culminated in minutes of settlement
dated April 14, 1997. On April 17, 1997, that settlement was approved by Southey J. as required by
s. 29 of the Act. The settlement order was very complex but its essential elements were the
following:
*
*

*
*
*
*

The action was certified as a class proceeding for the purposes of the Act.
Sherrie Gagne was appointed the representative plaintiff on behalf of the
class of former employees who had been terminated by the defendant
Silcorp.
The appellant solicitors were appointed as counsel for the class.
The defendant was adjudged liable for compensatory damages and
Employment Standards Act entitlements.
The claims for punitive and exemplary damages were dismissed.
Pursuant to s. 25 of the Act, a reference was directed to determine the
quantum of damages for each class member.
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*
*

The terms of the reference created a mini-hearing process with a mediation
stage and an arbitration stage.
The class members were each permitted to be represented in the
mini-hearing process by a personal lawyer rather than the appellant
solicitors.

7 Between the date of the settlement and August 26, 1997, when the appellant solicitors prepared
the material seeking to triple their base fee, thirty-five individual claims were finally resolved
through the mini-hearing process. This court was further advised that by the time of this appeal, all
sixty-five class members had resolved their individual claims for a total gross recovery of
$1,945,723.
8 As required by the Act, the appellant solicitors executed a written agreement with the
representative plaintiff respecting their fees and disbursements. It provided that the payment of any
legal fees was contingent on the class action being concluded successfully as defined by the Act. It
also provided that the base fee would be the product of the hours worked by the solicitors and their
usual hourly rates. In addition, it set out that the solicitors could seek court approval for a multiplier
to be applied to that base fee. Finally, the agreement described two examples of how this might
work:
7.

The Consortium and the Client acknowledge it is difficult to estimate what the
expected fee will be. However, the following are estimates:

(a)

(b)

If the class action results in a quick settlement for the class, within 3
months after the date of this retainer, and at that time the Base Fee is
$50,000 and if the court sets the Multiplier at 3.0, then the fee will be
$50,000 x 3.0 = $150,000.
If the trial of the common issues occurs within 2 or 3 years and is decided
in favour of the class and no appeals are taken, and at the time the Base
Fee is $250,000 and if the court sets the Multiplier at 2.0, then the fee will
be $250,000 x 2.0 = $500,000.

These estimates do not include work for any mini-hearings or other proceedings
which may be necessary to deal with individual damage claims.
9 The motion brought by the appellants sought a multiplier of 3. In denying this request Southey
J. considered two factors, namely the degree of risk in accepting the retainer and the degree of
success achieved by the solicitors. He set out his analysis of each of these factors clearly and
concisely as follows:
As to the first of the above elements, I am unable to see any reason why
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the employees who were dismissed would not be entitled to their "entitlements"
under the Employment Standards Act and to compensatory damages, if any. It
appears to me that there was no serious issue as to liability in this case. In these
circumstances, I cannot find that there was any material risk in accepting the
retainer.

When I asked counsel for the Consortium to explain the risk, his reply was
that the difficulty arose out of procedural complexity. In my judgment, that is not
the sort of risk that should influence the multiplier. That sort of risk is adequately
covered by an award of a Base Fee in the full amount of the usual charges made
by the legal professionals, as I have approved in this case ...

As to the second element, what has been achieved? Former employees now
have available to them a procedure for the prompt determination of their claims.
For Achieving that result, the solicitors, in my opinion, are fairly compensated
for their services to August 8 last by the Base Fee of $109,411.28, including
GST. Any premium based on a high degree of success must depend on the
recovery in each case, which was not the subject of evidence before me.
10 The appellants argue that Southey J. erred in his consideration of both the risk factors and the
success factors and, further, that he failed to give weight to the views of the class members who, it
is argued, appear content with a significant multiplier. No one appeared in opposition to the
appellants.
ANALYSIS
11

Central to a consideration of these arguments is s. 33 of the Act. It reads as follows:
Agreements for payment only in the event of success
33.-(1) Despite the Solicitors Act and An Act Respecting Champerty,
being chapter 327 of Revised Statutes of Ontario, 1897, a solicitor and a
representative party may enter into a written agreement providing for
payment of fees and disbursements only in the event of success in a class
proceeding.

Interpretation, success in a proceeding
(2) For the purposes of subsection (1), success in
a class proceeding includes,
(a) a judgment on common issues in favour of some or all
class members; and
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(b) a settlement that benefits one or more class
members.

Definitions
(3) For the purposes of subsections (4) to (7), "base fee" means the result
of multiplying the total number of hours worked by an hourly rate;
"multiplier" means a multiple to be applied to a base fee.

Agreements to increase fees by a multiplier
(4) An agreement under subsection (1) may permit the solicitor to make a
motion to the court to have his or her fees increased by a multiplier.

Motion to increase fee by a multiplier
(5) A motion under subsection (4) shall be heard by
a judge who has,
(a) given judgment on common issues in favour of some or
all class members; or
(b) approved a settlement that benefits any class
member.

Idem
(6) Where the judge referred to in subsection (5) is unavailable for any
reason, the regional senior judge shall assign another judge of the court for
the purpose.

Idem
(7) On the motion of a solicitor who has entered into an agreement under
subsection (4), the court,
(a) shall determine the amount of the solicitor's base fee;
(b) may apply a multiplier to the base fee that results in fair and
reasonable compensation to the solicitor for the risk incurred in
undertaking and continuing the proceeding under an agreement for
payment only in the event of success; and
(c) shall determine the amount of disbursements to which the solicitor is
entitled, including interest calculated on the disbursements incurred, as
totalled at the end of each six-month period following the date of the
agreement.
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Idem
(8) In making a determination under clause (7)(a), the court shall allow
only a reasonable fee.

Idem
(9) In making a determination under (7)(b), the court may consider the
manner in which the solicitor conducted the proceeding.
12 This section makes clear that the motion seeking to apply a multiplier to the base fee can be
brought only after the class proceeding has been concluded successfully as defined in s. 33(2).
Section 33(7)(b) gives the judge a discretion in determining whether to apply a multiplier or not.
Hence, on appeal, while this court is not free to simply substitute its own exercise of discretion for
that exercised at first instance, reversal of the order appealed from may be justified if the motions
judge gave no weight or insufficient weight to considerations relevant to his decision. See Friends
of the Old Man River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3 at 76-77.
13 In applying this standard of review to the decision appealed from, it is appropriate to begin
with a consideration of the genesis of the Class Proceedings Act, 1992. It was enacted following
much legislative study and in the wake of a detailed report of the Ontario Law Reform Commission
laying out the broad rationale for such legislation. One of the objects which the Act seeks to achieve
is the efficient handling of potentially complex cases of mass wrongs. See Dabbs v. Sun Life
Assurance Company of Canada, a judgment of the Ontario Court of Appeal, released September 14,
1998 at p. 3.
14 Another fundamental objective is to provide enhanced access to justice to those with claims
that would not otherwise be brought because to do so as individual proceedings would be
prohibitively uneconomic or inefficient. The provision of contingency fees where a multiplier is
applied to the base fee is an important means to achieve this objective. The opportunity to achieve a
multiple of the base fee if the class action succeeds gives the lawyer the necessary economic
incentive to take the case in the first place and to do it well. However, if the Act is to fulfill its
promise, that opportunity must not be a false hope.
15 With that background, I turn to the judgment appealed from. As I have said, Southey J.
addressed two criteria in concluding that he would not apply a multiple to the base fee: the degree
of risk assumed by the solicitors and the degree of success they achieve. In my view, he was correct
in focusing on these two considerations. Section 33(7)(b) makes clear the relevance of "the risk
incurred in undertaking and continuing the proceeding under an agreement for payment only in the
event of success". Section 33(9) invites a consideration of the manner in which the solicitor
conducted the proceedings. However, for the reasons that follow I have concluded that he erred in
giving no weight to considerations relevant to each of the risk and success criteria.
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Risk Factors
16 The multiplier is in part a reward to the solicitor for bearing the risks of acting in the litigation.
The court must determine whether these risks were sufficient that together with the other relevant
considerations a multiplier is warranted. While this determination is made after the class proceeding
has concluded successfully, it is the risks when the litigation commenced and as it continued that
must be assessed.
17 The only risk factor considered by Southey J. was whether the defendant might ultimately
escape liability. Because there was no real doubt about that liability, he determined that there was
no material risk in accepting the retainer.
18 Since this class proceeding was concluded quickly, the risk assessment was properly focussed
on the risks incurred at the outset in undertaking the proceeding and did not have to extend to the
risks, if any, in continuing it. Nonetheless, in my view there was from the beginning a second
material risk that was a relevant consideration, namely the risk that comes with this action being
brought as a class proceeding, particularly the risk of non-certification. The certification step in a
class action is a significant one, often requiring extensive preparation by counsel. If certification is
denied, a solicitor who has agreed to a fee contingent on success recovers nothing. Moreover, when
this action was commenced, certification could not be predicted with certainty. A debate was quite
possible about whether the common issues requirement would be met or whether a class proceeding
was the preferable procedure given the enforcement mechanisms provided by the Employment
Standards Act. This risk factor was material and ought to have been given weight.
19 It is true that this risk factor will be present in most class proceedings. This factor should be
recognized so that solicitors faced with a class proceeding retainer will have the necessary
economic incentive to take on the matter. They will know that if, in prosecuting the action, they can
meet the success criterion there will be a real opportunity to have some multiple attached to the base
fee. To accord due weight to this consideration is to serve the legislative objective of enhanced
access to justice.
Success Factors
20 Section 33(9) invites the court, in determining whether a multiplier is appropriate, to consider
the manner in which the solicitor conducted the proceeding. Just as the real opportunity to receive
an enhanced reward for incurring the risks of the litigation serves as an incentive for the solicitor to
take on the retainer, that opportunity is also designed to serve as an incentive for the solicitor to
achieve the best possible results for the class, expeditiously and efficiently.
21 The only success factor considered by Southey J. was that a procedure had been provided to
former employees for the prompt determination of their claims. This was insufficient, in his view, to
warrant the application of any multiple to the base fee.
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22 In my view, this fails to recognize that the solicitors achieved immediate, partial success in
extracting a commitment from the defendant to comply forthwith with the Employment Standards
Act. Second, the ultimate settlement of the common issues was achieved quickly. Third, the
settlement provided for a creative and effective mini-hearing process that resulted in the complete
resolution of all individual claims within little more than a year. These factors are all relevant to the
degree of success with which the solicitors conducted the proceedings and all deserved to be
considered in determining whether a multiplier was appropriate.
Views of Class Members
23 In reaching his decision Southey J. did not consider the views of class members about whether
a multiplier should properly be applied to the base fee. In my view, he was correct in doing so. The
Act does not appear to invite such a consideration. Moreover, in this case those views, which are
said to constitute acceptance or even approval of a multiplier, can be gleaned only by a very tenuous
process of inference. One simply cannot say with any certainty that the views of class members on
this issue are as they are argued to be.
24 In summary, therefore, I have concluded that Southey J. erred in the exercise of his discretion
in failing to give due weight to relevant risk and success considerations. If appropriate weight is
accorded them, I think the conclusion must be that this is an appropriate case to apply a multiplier to
the base fee.
25 I recognize that the selection of the precise multiplier is an art, not a science. All the relevant
factors must be weighed. Here, while the risk of an adverse finding on liability was minimal, there
was a material risk of non-certification. As well, as I have outlined, there were significant elements
of success in the manner in which the solicitors conducted the proceedings. Weighed against these
success factors is the fact that following the April 17, 1997 settlement, individual class members
had to incur further legal fees to finally realize on their claims.
26 In the end, these considerations must yield a multiplier that, in the words of section 33(7)(b),
results in fair and reasonable compensation to the solicitors. One yardstick by which this can be
tested is the percentage of gross recovery that would be represented by the multiplied base fee. If
the base fee as multiplied constitutes an excessive proportion of the total recovery, the multiplier
might well be too high. A second way of testing whether the ultimate compensation is fair and
reasonable is to see whether the multiplier is appropriately placed in a range that might run from
slightly greater than one to three or four in the most deserving case. Thirdly, regard can be had to
the retainer agreement in determining what is fair and reasonable. Finally, fair and reasonable
compensation must be sufficient to provide a real economic incentive to solicitors in the future to
take on this sort of case and to do it well.
27 In this case, then, taking into account all the relevant considerations I have recited, in my view
the appropriate multiplier is two. This reflects the risk and success factors at play. It represents a
multiplied fee that is significantly less than ten per cent of gross recovery. It reflects the fact that
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this case does not exemplify the greatest risk or the greatest success. It is within the range
contemplated by the retainer agreement. And finally, the resulting compensation should provide a
sufficient real incentive for solicitors in future similar cases.
DISPOSITION
28 I would therefore allow the appeal and provide for a multiplier of two to be applied to the base
fee up to April 17, 1997, the date of the settlement order. I would vary the order below accordingly.
The appellants do not seek costs of the appeal and I would order none.
GOUDGE J.A.
CHARRON J.A. -- I agree.
ROSENBERG J.A. -- I agree.
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process for the allocation and distribution of the net settlement proceeds. The fees and
disbursements of Canadian class counsel and insolvency counsel were consistent with the retainer
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agreement, were fair and reasonable and were within the range of percentages that Ontario courts
had approved in the past. Counsel took on a significant risk and devoted a considerable amount of
time, and achieved a good result. The fees and disbursements of US Class counsel were fair and
reasonable having regard to the litigation and recovery risks undertaken and the success achieved.
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ENDORSEMENT
1 G.B. MORAWETZ R.S.J.:-- On December 13, 2013, I heard three motions. On December 27,
2013, the motion records were endorsed as follows:
(a)

Motion Record of the Plaintiffs
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(Claims and Distribution Protocol)

The motion is granted. The Claims and Distribution Protocol is approved.
Reasons will follow.

(b)

Motion Record of the Plaintiffs

(Motion for Fee Approval)

The fees and disbursements of Koskie Minsky LLP, Siskinds LLP and
Paliare Roland Rosenberg Rothstein LLP are approved in the requested
amounts. Reasons will follow.

(c)

2

Motion Record of the Plaintiffs in the U.S. Class Action The motion is
granted. The fees and disbursements of Cohen Milstein Sellers and Toll
PLLC are approved in the requested amount. Reasons will follow.

These are the reasons in respect of all three motions.

Background
3

The facts have been extensively reviewed in previous endorsements.

4 On March 30, 2012, Sino-Forest Corporation ("SFC"), SFC applied for and was granted
protection from its creditors pursuant to the Companies' Creditors Arrangement Act, R.S.C., 1985,
c. C-36 (the "CCAA").
5 The CCAA proceedings were commenced following the publication of allegations on June 2,
2011 that SFC was a massive "Ponzi" scheme and that its public disclosures contained
misrepresentations regarding its business and affairs.
6 This action was commenced under the Class Proceedings Act, 1992, S.O. 1992, c. 6 (the
"CPA"). Class proceedings were also commenced in the province of Quebec and New York State.
7 In November 2012, a settlement, conditional on court approval, was reached with Ernst &
Young LLP ("E&Y") which provides for payment of $117 million in full settlement of all claims
that relate to SFC as against E&Y, Ernst & Young Global Limited, and their affiliates.
8

On December 10, 2012, I granted an order (the "Sanction Order") sanctioning the Plan of
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Compromise and Reorganization, dated December 3, 2012, of SFC (the "Plan"), pursuant to s. 6 of
the CCAA. The reasons are reported at Sino-Forest Corporation (Re), 2012 ONSC 7050.
9 On March 20, 2013, I granted an order approving the settlement with E&Y (the "Settlement
Approval Order"). The reasons are reported at Labourers' Pension Fund of Central and Eastern
Canada v. Sino-Forest Corporation, 2013 ONSC 1078. The Settlement Approval Order provides
that the net settlement proceeds (net of class counsel fees and other expenses) are to be distributed
among Securities Claimants (excluding the defendants and their affiliates).
10 Both the Sanction Order and the Settlement Approval Order were the subject of a leave
application to the Court of Appeal for Ontario. The motions for leave to appeal were dismissed,
with reasons reported at Labourers' Pension Fund of Central and Eastern Canada v. Sino-Forest
Corporation, 2013 ONCA 456.
(a) Claims and Distribution Protocol
11 The plaintiffs bring this motion for an order approving the proposed Claims and Distribution
Protocol (the "Protocol"). The Protocol sets out the process for the allocation and distribution of the
net proceeds of the settlement with E&Y.
12 The E&Y settlement resulted in the establishment of a settlement trust for the settlement
proceeds. Paragraph 4 of the Settlement Approval Order appointed the plaintiffs as representatives
of persons who purchased Sino-Forest securities ("Securities Claimants") for the purposes of the
settlement. Paragraph 5 appointed Koskie Minsky LLP and Siskinds LLP (together "Canadian Class
Counsel"), along with Paliare Roland Rosenberg Rothstein LLP ("Insolvency Counsel"), as counsel
for the Securities Claimants. Paragraph 17 of the Settlement Approval Order provided that
Canadian Class Counsel and Insolvency Counsel were to establish a process for the allocation and
distribution of the net settlement proceeds among the Securities Claimants and that such process
was to be approved by the court. The Protocol is now before the court for approval.
The Protocol
13 The Protocol provides that Securities Claimants (subject to certain exceptions) are to
participate in a claims process to receive compensation from the settlement. Compensation is to be
based on:
(a)
(b)

the losses suffered by each Securities Claimant attributable to the alleged
misrepresentation; and
the strength of different types of claims that each Securities Claimant
advances against E&Y.

14 As counsel to the plaintiffs submits, this means that persons with stronger claims would
receive more on a per dollar of loss basis than persons with weaker claims. Specifically, a claim for
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purchases with fewer litigation challenges would receive more on a per dollar of loss basis than a
claim for purchases with greater litigation challenges. Counsel submits that this approach reflects
the risks of different claims and that to differentiate on this basis is reasonable and appropriate.
15 Counsel to the plaintiffs submit that the purchases are divided into three date ranges to reflect
the varying risks faced for claims arising from purchases made within these different time periods:
(a)
(b)
(c)

March 18, 2008 to August 11, 2008;
August 12, 2008 to June 2, 2011; and
June 3, 2011 to August 25, 2011.

These purchases were respectively assigned risk adjustment factors of 0.30, 0.45 and 0.15
(increased to 0.25 if the claimant had filed a CCAA claim) to account for the strength of the
different types of claims.
16

The exceptions to the claims process are for:
(a)

note holders whose interests are represented by counsel to the Initial
Consenting Note Holders1 and who will receive a fixed payment of $5
Million in aggregate;

(b)

persons excluded from compensation by paragraph 18 of the Settlement
Approval Order; and
persons with no claim against E&Y.

(c)

17 Counsel to the plaintiffs submits that the Protocol should be approved as it provides a fair and
reasonable process for the allocation and distribution of the net settlement proceeds.
18

The Protocol has wide support.

The Objections
19 Canadian Class Counsel received 14 objections to the Protocol. Counsel submits that four of
the objections provided no reason and that three of the objections did not provide relevant criticism,
focusing on irrelevant matters, such as that the other defendants have not agreed to settle, that the
Ontario Securities Commission is ineffective or, that the Settlement Approval Order ought not to
have been made. Counsel advises that the remaining seven objections related to the Protocol. One
objection stated all settlement proceeds should go to the note holders before any equity claimant is
paid. One objection stated the opposite, that note holders should not be entitled to any compensation
because they already received Newco shares. This same objection also stated that post-June 2, 2011
purchasers who filed a CCAA proof of claim should not receive greater compensation than those
who did not file a proof of claim and generally was critical of the May 14, 2012 claims procedure
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order. Three objections stated that post-June 2, 2011 purchasers should not receive less than
pre-June 2, 2011 purchasers or the discount should not be as great and that damages should be
calculated differently where shares were held after August 25, 2011. Two objections incorrectly
asserted that claims for purchases before 2012 are not entitled to compensation.
20 Canadian Class Counsel submits that the concerns raised in these objections were considered
in designing the Protocol and that Canadian Class Counsel endeavoured to balance the competing
interests of the Securities Claimants.
21

At the hearing, only one party, Mr. Wong, raised objections of a substantive nature.

22 Mr. Wong's objection is limited. It concerns the compensation to be received by claimants
depending on when they made their purchases.
23 The difference in the positions taken by the plaintiffs and Mr. Wong centres around purchases
occurring from June 3, 2011 to August 25, 2011.
24 Mr. Wong proposes that a fairer and more reasonable allocation for this time period is to
assign such purchasers a risk adjustment factor of 0.01 (or 0.05 for purchasers who filed a CCAA
claim) and to apply the differential to the risk adjustment for purchasers of SFC shares from August
12, 2008 to June 2, 2011 such that the risk adjustment for those purchasers would change from 0.45
to 0.59.
25 Mr. Wong submits that the reason for his requested adjustment is that there can be no doubt
that purchasers of SFC shares after June 2, 2011 knew of the nature and scope of the alleged fraud
in SFC when they bought their shares and that they willingly and knowingly assumed the risk that
the allegations were correct. Accordingly, Mr. Wong submits the purchasers should have little to no
expectation of benefitting from the settlement and should receive only nominal consideration in
exchange for the release of their claims. He further submits that purchasers who bought shares in
SFC after the release of the report willingly assumed the risk that their shares would be worthless
and that these purchasers should be given nominal consideration to reflect the fact that they
willingly bought shares of a company they knew or ought to have known was potentially fraudulent.
26 Counsel to Mr. Wong submitted that the considerations set out in Zaniewicz v. Zungui Haixi
Corporation, 2013 ONSC 5490, 44 C.P.C. (7th) 178, ("Zungui"), should not be applied. In Zungui,
class counsel argued that no compensation should be paid to parties who purchased shares on
August 22, 2011, the date that E&Y announced it had suspended its audit for the corporation for
2011. Further, if any consideration was to be given to these purchasers, counsel proposed that it be
discounted by 98.5%. Perell J. disagreed and amended the plan of allocation so that these
purchasers could participate, albeit at an 80% discount.
27

Counsel to Mr. Wong submits that this case differs from Zungui in many important respects:
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(a)

(b)

Zungui did not involve any allegations of fraud on August 22, 2011 and the
critical event was the announcement by E&Y that it had suspended its
audit of the corporation for 2011. Counsel submitted that unlike this case,
there was no analysis report laying bare the nature and scope of the alleged
fraud. Specifically, the report on SFC foreshadowed precisely what
followed such that purchasers knew or ought to have known what they
were risking.
Shares in Zungui traded for mere hours after the announcement on August
22 and by contrast, shares in SFC traded for more than two months after
the release and were widely reported on.

28 Canadian Class Counsel did acknowledge that establishing a rate of discount is difficult and
that three different time periods were established to reflect the varying risks for claims arising from
purchases in the different time periods. Counsel emphasized that claims from June 3, 2011 to
August 25, 2011 had already been assigned a risk adjustment factor to reflect the position put forth
by Mr. Wong. However, counsel emphasized that a steep discount did not necessarily mean that
there was no claim and that reasonable compensation should still be paid to such claimants as it
could not be said with certainty that these purchasers were aware of the fraud.
29 Further, counsel also submitted that four of the five representative plaintiffs were in agreement
with the Protocol.
30 Canadian Class Counsel also emphasized that they had been involved throughout the process
and, while no plan was perfect, this Protocol, having been heavily negotiated, should be approved as
being fair and reasonable.
31 I have not been persuaded by the submissions put forth by counsel to Mr. Wong. While there
is no doubt that after the report was released, on June 2, 2011, there was increased skepticism with
respect to the operations of SFC, in my view it cannot be said that the purchasers were aware that
the activities were fraudulent. Rather, I accept the position that any purchase was risky, but this
increased risk has been addressed through the discount factor. In arriving at my conclusion, I have
also taken into account that four of the five representative plaintiffs are in agreement with the
Protocol. In my view, this is a significant factor.
32 In the result, the Protocol is approved. In my view, it provides a fair and reasonable process
for the allocation and distribution of the settlement proceeds.
(b) Fee Approval - Canadian Class Counsel and Insolvency Counsel
33 I now turn to the motion for approval of the fees and disbursements of Canadian Class
Counsel and Insolvency Counsel in the amount of $17,846,250.00 (exclusive of tax) for fees and
$1,737,650.84 for disbursements.
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34 The fees and disbursements request is made in accordance with the executed Retainer
Agreements between Canadian Class Counsel and the plaintiffs.
35 Counsel submits that the Retainer Agreement is the starting point for the approval of counsel
fees in class proceedings and that the first step is for the court to determine whether the fees and
disbursements as provided for in the Retainer Agreement are fair and reasonable, failing which the
Court has the discretion to determine the amount owing to Class Counsel for fees and
disbursements.
36

There are two main factors in these determinations:
(a)
(b)

the risks that class counsel assume; and
the success achieved.

37 Counsel submits that the requested fees and disbursements are consistent with the retainer
agreement entered into with the plaintiffs and are fair and reasonable. Counsel submits that the
requested fees are within the range of percentages that Ontario courts have approved in the past. As
noted by Strathy J., (as he then was), in Baker (Estate) v. Sony BMG Music (Canada) Inc., 2011
ONSC 7105, 98 C.P.R. (4th) 244, at para. 63, fees in the range of 20% to 30% are very common in
class proceedings and there have been a number of instances in recent years in which this Court has
approved fees that fall within that range.
38 Counsel points out that in this case, the requested fees are 16.9% of the settlement that is
notionally attributable to Canadian claims.
39 Counsel also submits that they took on a significant risk for claims against E&Y because of
the multiple legal impediments to establishing liability and recovering damages against an auditor
under Canadian and U.S. law - even if there was wrongdoing.
40 In addition, counsel points out that they took the risk of no success and minimal recovery,
while at the same time having to devote a massive amount of time, money and other resources to the
prosecution of this action. Counsel submits that they committed millions of dollars in resources to
this action, including 23,000 lawyer hours (with a time value of $8.6 million) and out-of-pocket
disbursements exceeding $1.7 million.
41 Finally, the settlement obtained - $117 million - is the largest auditors' settlement in Canadian
history, which leads to a conclusion that counsel successfully achieved a very good settlement.
42 In their factum, counsel set out, in detail, the approach to fee approval in class proceedings.
Reference was made to the CPA and to the following cases: Baker (Estate), supra; Cassano v.
Toronto-Dominion Bank (2009), 98 O.R. (3d) 543 (S.C.J.) at paras. 59 and 63; Parsons v. Canadian
Red Cross Society (2000), 49 O.R. (3d) 281 (S.C.J.); and Sayers v. Shaw Cable Systems Ltd., 2011
ONSC 962, 16 C.P.C. (7th) 367.
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43 By way of comparison, Strathy J. in Baker (Estate), supra, at para. 63, stated that fees in the
range of 20% to 30% are "very common" in class proceedings. In Hislop v. Canada (Attorney
General) (2004), 3 C.P.C. (6th) 42 (S.C.J.) the percentage was 18%. In Wilson v. Servier Canada
Inc. (2005), 252 D.L.R. (4th) 742 (S.C.J.), the recovery was 20% and in Cassano, supra, the Court
approved fees of 20%. In Cannon v. Funds for Canada Foundation, 2013 ONSC 7686, Belobaba J.
approved fees of 33% based on the retainer agreement. He also stated at para. 8 that "contingency
fee arrangements that are fully understood and accepted by the representative plaintiffs should be
presumptively valid and enforceable, whatever the amounts involved."
44 In this case, as noted above, the requested fees are 16.9% of the settlement that is notionally
attributable to Canadian claims.
45 I have also taken into account that there was a certain recovery risk from the outset of the
litigation and that there was a risk of prosecuting a difficult and expensive case. These issues were
also referenced in my endorsement approving the E&Y settlement.
46

Finally, a settlement of $117 million constitutes a significant success in this proceeding.

47 Having considered the written submissions and having heard oral submissions, and in the
absence of any substantive criticism of the requested fees, I am satisfied that the requested fees and
disbursements are consistent with the Retainer Agreement entered into with the plaintiffs and are
fair and reasonable.
48 Apart from the fee request, counsel request an honorarium payment of $15,000 to Mr. Wong
in recognition of his assistance prosecuting this action. This request was not opposed and, in my
view, is reasonable in the circumstances.
49 In the result, an order shall issue approving the fees of Canadian Class Counsel in the amounts
requested and also approving the honorarium payment of $15,000 to Mr. Wong.
(c)

Fee Approval - U.S. Class Counsel

50 There was also a motion for approval of the fees and disbursements to Cohen Milstein Sellers
& Toll PLLC ("U.S. Class Counsel") in the amount of Cdn $2,340,000 for fees and US $151,611.15
for disbursements. The fees and disbursements request was made in accordance with the Retainer
Agreements between U.S. Class Counsel and the lead plaintiffs in the U.S. class action and, as
counsel submits, is consistent with counsel fees approved in other class actions by Canadian and
U.S. courts.
51 The plaintiffs and class counsel in the Ontario, Quebec and New York class actions agreed to
a "notional" allocation of the settlement amount between the Canadian and U.S. claims for the
purposes of determining class counsel fees. They agreed that the fees of Canadian Class Counsel
will be determined on the basis that 90% of the gross settlement is allocated to the Canadian claims
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and 10% of the gross settlement is allocated to the U.S. claims.
52 Based on this notional allocation, 10% of the E&Y settlement is $11,700,000 and U.S. Class
Counsel request attorney fees of 20% of that amount or Cdn $2,340,000. U.S. Class Counsel
submits that the fees and disbursements requested are consistent with Canadian and U.S. law, and
are otherwise fair and reasonable having regard to the litigation and recovery risks undertaken and
the success achieved.
53

As set out in the factum, there were no challenges to the fees requested by U.S. Class Counsel.

54 Consistent with my reasons with respect to the fee requests of Canadian Class Counsel, I am
satisfied that the amount requested by U.S. Class Counsel is fair and reasonable and is also
approved.
G.B. MORAWETZ R.S.J.

1 As defined in the Plan, Plaintiffs' Motion Record, Tab 10, Schedule A.
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1 WINKLER J.:-- This is a motion for approval of the counsel fees in two companion class
proceedings, Parsons et al. v. The Canadian Red Cross Society et al. (the "Transfused Action") and
Kreppner et al. v. The Canadian Red Cross Society et al. (the "Hemophiliac Action") commenced
under the Class Proceedings Act 1992, S.O. 1992, c. 6. These actions were brought on behalf of all
individuals in Canada, except for those in the provinces of Quebec and British Columbia, who were
infected with Hepatitis C from the Canadian blood supply during the period of January 1, 1986 to
July 1, 1990. There are concurrent class proceedings before the courts of Quebec and British
Columbia for individuals in those provinces. The parties in all of the class proceedings across
Canada have entered into a pan-Canadian settlement of the litigation. In reasons released on
September 22, 1999, I approved the settlement as it applied to the national classes in the Transfused
Action and the Hemophiliac Action. The settlement has also been approved by the courts in Quebec
and British Columbia as it relates to the actions in those provinces.
2 The Settlement Agreement was presented to the courts for approval by all of the parties to the
litigation. It contemplated payment of total class counsel fees for all of the actions in the amount of
$52,500,000.00. That figure was used in the actuarial calculations in order to permit the courts to
assess the settlement and the sufficiency of the Trust Fund established for the payment of claims to
the class members in the litigation. The Ontario class counsel groups in the Transfused Action and
in the Hemophiliac Action now bring this motion for the approval of their fees specifically.
BACKGROUND
3 The defendants in the Ontario class actions are the Canadian Red Cross Society ("CRCS"), Her
Majesty the Queen in Right of Ontario and The Attorney General of Canada. In addition, all other
provinces and territories of Canada, with the exception of British Columbia and Quebec, intervened
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for the purposes of joining the settlement. Only the governments participated in the settlement, the
proceedings against the CRCS having been stayed as a result of an Order of Mr. Justice Blair in
respect of ongoing proceedings concerning the CRCS under the Companies Creditors Arrangement
Act, R.S.C. 1985, c. C-36.
4 The Transfused Action and the Hemophiliac Action were commenced as a result of the
contamination of the Canadian blood supply with the Hepatitis C virus ("HCV") during the 1980s.
The classes in the Actions, however, are described more narrowly as those persons infected by HCV
from the blood supply between January 1, 1986 and July 1, 1990.
5 The classes are confined to the 1986-90 time period because of the basis of the claims asserted
in the Actions. During the class periods, the CRCS was the sole supplier and distributor of whole
blood and blood products in Canada. The federal, provincial and territorial governments ("FPT
governments") provided funding to the CRCS and staffed an overseer committee known as the
Canadian Blood Committee ("CBC") which was composed of their representatives. The claims in
these Actions are founded on the decision by the CRCS, and its overseers the CBC, not to conduct
testing of blood donations to the Canadian blood supply after "surrogate" testing for HCV became
available and had been put into widespread use in the United States. It was alleged by the plaintiffs
in both Actions that had the defendants taken steps to implement the surrogate testing, the incidents
of HCV infection from contaminated blood and blood products would have been reduced by much
as 75% during the class period. Consequently, the plaintiffs brought actions on behalf of the classes
described above in which claims were asserted in negligence, breach of fiduciary duty and strict
liability as against all of the defendants.
6 As a result of the pan-Canadian Settlement Agreement, these claims have been settled, although
without any admission of liability on the part of any of the defendants. Pursuant to the terms of the
Settlement Agreement the class counsel in each of the Actions now seek court approval of their
fees. This motion is in respect of the fees in the class actions commenced in Ontario on behalf of the
national classes. Similar motions have been brought in the actions in British Columbia and Quebec.
7 The motion was heard over a three day period during which submissions were made by or on
behalf of the class counsel in both actions, by counsel for the federal and Ontario governments and
by counsel for certain intervenors and friends of the court. In addition, the parties filed affidavit
evidence, transcripts of the cross-examinations on the affidavits and, in the case of the federal and
Ontario governments, a document which was purported to be an expert's report in respect of fees.
The author of this report was cross-examined and a transcript of the cross-examinations was
included in the record.
8 It was apparent at the conclusion of this extensive hearing that there is agreement among the all
of the participants with respect to certain facts. These are as follows:
(1)

The Settlement Agreement contemplates that total lawyers fees in the Ontario,
Quebec and British Columbia actions may amount to $52,500,000. There will be
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(2)

(3)

(4)
(5)

no impact on the sufficiency of the Fund to provide the benefits to the claimants
set out in the Agreement so long as the counsel fees do not exceed this amount.
All participants are of the view that class counsel conducted the litigation in a
skilful and effective manner and achieved an excellent result for the class
members through the negotiated settlement.
There is no issue with the total number of hours docketed by class counsel during
the proceedings, nor is there any issue with respect to the number of law firms or
lawyers engaged in negotiating this settlement on the part of the plaintiffs.
The factual account of the conduct of the negotiations as set out in the affidavits
of the class counsel group arc accepted as being accurate.
All participants acknowledge that the class counsel are entitled to a fair and
reasonable fee.

9 Where the defendants and the intervenors part company with class counsel is in respect of the
characterization of what, in principle and quantum, constitutes a "fair and reasonable fee".
LAW
10 The fixing of fees in a class proceeding is governed by ss. 32 and 33 of the CPA. These
sections provide in pertinent part:
32(1) An agreement respecting fees and disbursements between a solicitor and a
representative party shall be in writing and shall,

(a)
(b)
(c)
(2)

state the terms under which fees and disbursements shall be paid;
give an estimate of the expected fee, whether contingent on success in the class
proceeding or not; and
state the method by which payment is to be made, whether by lump sum, salary
or otherwise.
An agreement respecting fees and disbursements between a solicitor and a
representative party is not enforceable unless approved by the court, on the
motion of the solicitor.

...

(4)
(a)
(b)

If an agreement is not approved by the court, the court may,
determine the amount owing to the solicitor in respect of the fees and
disbursements;
direct a reference under the rules of court to determine the amount owing;
or
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(c)

direct that the amount owing be determined in any other manner.

33(1) Despite the Solicitors Act and An Act Respecting Champerty, being
chapter 327 of Revised Statutes of Ontario, 1897, a solicitor and a representative
party may enter into a written agreement providing for payment of fees and
disbursements only in the event of success in a class proceeding.

(2)
(a)
(b)

For the purpose of subsection (1), success in a class proceeding includes,
a judgment on common issues in favour of some or all class members; and
a settlement that benefits one or more class members.

11 The leading Ontario case on the quantification of appropriate fees in class proceedings is
Gagne v. Silcorp Limited (1998), 41 O.R. (3d) 417 (C.A.). Goudge J.A., writing for the court,
addressed the purpose of awarding premium fees in respect of successful class proceedings. He
stated at 422-23:
[a] fundamental objective [of the CPA] is to provide enhanced access to justice to
those with claims that would not otherwise be brought because to do so would be
prohibitively uneconomic or inefficient. The provision of contingency fees where
a multiplier is applied to the base fee is an important means to achieve this
objective. The opportunity to achieve a multiple of the base fee if the class action
succeeds gives the lawyer the necessary economic incentive to take the case in
the first place and to do it well. However, if the Act is to fulfil its promise, that
opportunity must not be a false hope. (Emphasis added.)
12 Although the issue before, the Court of Appeal in Gagne involved a premium fee in the form
of a multiplier of a base fee, it has been held that this is not the only acceptable form of premium
fee arrangement in class proceedings conducted under the CPA. (See Nantais v. Telectronics
Proprietary (Canada) Ltd. (1996), 28 O.R. (3d) 523 (Gen. Div.); Crown Bay Hotel Ltd. Partnership
v. Zurich Indemnity Co. of Canada (1998), 40 O.R. (3d) 83 (Gen. Div.)).
13 Notwithstanding the different forms that a premium fee arrangement may take, the principle
enunciated by Goudge J.A. regarding the purpose of awarding premium fees in a class proceeding
has a general application. If the CPA is to achieve the legislative objective of providing enhanced
access to justice then in large part it will be dependent upon the willingness of counsel to undertake
litigation on the understanding that there is a risk that the expenses incurred in time and
disbursements may never be recovered. It is in this context that a court, in approving a fee
arrangement or in the exercise of fixing fees, must determine the fairness and reasonableness of the
counsel fee. Accordingly, the case law that has developed in Ontario holds that the fairness and
reasonableness of the fee awarded in respect of class proceedings is to be determined in light of the
risk undertaken by the solicitor in conducting the litigation and the degree of success or result
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achieved. (See Maxwell v. MLG Ventures Ltd (1996), 3 C.P.C. (4th) 360 (Ont. Gen. Div.);
Windisman v. Toronto College Park Ltd. (1996), 3 C.P.C. (4th) 369 (Ont. Gen. Div.); Serwaczek v.
Medical Engineering Corp. (1996), 3 C.P.C. (4th) 386 (Ont. Gen. Div.)). This approach was
approved by Goudge J.A. in Gagne where he stated at 423:
... In my view, [it is correct to focus] on these two considerations. Section
33(7)(b) makes clear the relevance of "the risk incurred in undertaking and
continuing the proceeding under an agreement for payment only in the event of
success". Section 33(9) invites a consideration of the manner in which the
solicitor conducted the proceedings.
ANALYSIS
14 In my view, there are a variety of methods that may be utilized under the CPA to determine an
acceptable premium on fees. It is appropriate to utilize this flexibility in fixing the fees in class
proceedings where necessary. Here, class counsel seek to have their fees fixed on a lump sum basis
pursuant to the retainer agreements with the representative plaintiffs and the provision in the
Settlement Agreement. While this is acceptable in form, in my view, the court must still adhere to
the principles discussed in Gagne in assessing the fairness and reasonableness of the counsel fee,
whether that fee is calculated on a lump sum basis or otherwise.
A.

Result Achieved in the Litigation

15 I will deal first with the success or result achieved in the instant litigation. I note in passing
that one of the most staking aspects of the fee hearing was the number of issues upon which all
participants expressed agreement. As stated above, it was common ground that an excellent result
was obtained for the class members through the negotiated settlement of the litigation.
16 Nonetheless, the court, in fulfilling its role in the approval of fees, must form its own view of
the success achieved. The characterization of the result by the parties and other participants is but
one factor to be considered. The court's analysis must be objective. In this regard, I concluded in
approving the settlement that class counsel have produced the best possible result short of trial. (See
Parsons v. Canadian Red Cross Society, [1999] O.J. No. 3572 at para. 91). Moreover, the settlement
provides for payments according to the degree of harm suffered by the class members, as well as for
progressive increases in those payments to class members should their condition worsen. This
avoidance of the "once and for all" lump sum payment approach commonly applied in personal
injury tort litigation entails an overriding advantage for class members and consequently must augur
favourably for class counsel in any considered analysis of the result.
17 From the perspective of the class members, however, the total compensation or nature of
payment cannot be the only criteria on which to judge the result obtained through settlement.
Significant weight must also be given to the relative ease or difficulty of access to the benefits
achieved through the settlement by a class member. (See also Gagne at 425.) In this case, a
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procedure for claims administration has been wrought into the settlement that will see most class
members able to obtain compensation without the need for further legal assistance or proceedings.
This contrasts favourably with many class proceedings where, despite a global settlement, class
members are still required to engage in extensive legal proceedings to obtain the benefits. The
relative ease of access to compensation is an important feature. It provides some certainty as to the
quantum of compensation that class members will receive at each level, but more so, it
demonstrates the thoroughness of class counsel in fashioning a satisfactory settlement.
B.

Risk Undertaken by Class Counsel

18 I turn now to the risk factor. In the context of the CPA, the premium on fees for undertaking
risk in litigation means that there should be a reward for taking on meritorious but difficult matters.
Conversely, this does not mean that there should be a reward for bringing forward speculative cases
of dubious merit. In my view, the instant matter falls squarely into the first category. Nonetheless, it
was strongly contended by the defendants and intervenors that the extra-legal considerations at play
in these actions mitigated the risk. The underlying premise for this submission was that this was not
litigation in the ordinary sense because the government defendants were inclined to settle for policy
and political reasons that had little or nothing to do with the merits of the litigation or the vigorous
manner in which it was being pursued. Accordingly, the defendants and intervenors took the
position that the risks attendant to litigation generally were not present here. I disagree.
19 It was common ground among the parties that there were political overtones to the litigation.
Nonetheless, to accept the proposition that any extra-legal influence reduced the risk of the
litigation would be to engage in a purely speculative, after the fact interpretation of the events that
transpired during the course of this litigation. But, more to the point, this proposition is contradicted
by the evidence. It is clear that this settlement was driven by the threat of litigation and not by
political considerations. This is demonstrated by the chronology of the events, set out in the chart
below, leading up to the announcement by the federal, provincial and territorial governments ("FPT
governments") on March 27, 1998 that a fund of $1,100,000,000 would be set aside to satisfy the
claims of those persons infected by HCV from the blood supply.

DATE
EVENT

1.
June 21, 1996

2.

September 9 to 11,
1996

Quebec Transfused Class Action is filed.

The FPT governments announced their
decision declining compensation to
blood victims.
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3.
December 19, 1996

The British Columbia Transfused Class Action is commenced.

4.

October 24, 1996

The FPT Health Ministers announce that they have decided against
compensation.

5.

May 22,1997

The British Columbia Transfused Class Action is certified.

6.

July 7, 1997

There is an agreement on lead counsel for the Ontario HCV Class Action.

7.

September 16, 1997

Notice of the Ontario Transfused Class Action is given to Ontario and
the other provincial governments.

8.

November 26, 1997

The final report of the Krever Inquiry is released.

9.

February 10, 1998

The Statement of Claim in the Ontario Transfused Class Action is issued on behalf of a national class.

10.

11.

February 23, 1998

The Quebec Transfused Class Action is certified.

March 27,1998

On behalf of the FPT Ministers of Health, the Honourable Allan Rock
announces a financial assistance package to persons infected with
HCV between 1986 to 1990 of up to $1,100,000,000.00.

20 It can be seen from this sequence of events that the FPT governments did not make any
overtures toward compensating defendants until class proceedings had been certified in British
Columbia and Quebec and there was a potential for certification of a national class encompassing
all those persons in the rest of Canada in the Ontario proceedings. It must also be noted that even
though the announcement of March 27, 1998 could hardly be considered a formal binding offer of
settlement, it was only intended to apply to those persons included in the class proceedings. The
litigious nature of the settlement negotiations is further evidenced by the length of time and effort
taken to reach a binding agreement. Even then, there were still numerous conditions attached
because of the desire of the FPT governments to,have one pan-Canadian settlement for all of the
actions. Furthermore, there has never been any admission of liability by the defendants. Indeed the
final Settlement Agreement contains a specific disclaimer of liability.
21 The evidence of Douglas Elliot, a member of the class counsel group, is instructive. Mr. Elliot
is a highly experienced lawyer in blood litigation in Canada. As a result of his involvement with the
issues surrounding the Hepatitis C litigation and his participation at the Krever Commission inquiry,
he attempted to assemble a counsel group to prosecute a class proceeding on behalf of those
infected with HCV from the blood supply.
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22 In his affidavit, Mr. Elliot chronicles three years of unsuccessful attempts to find counsel in
Ontario willing to lead and participate in a class proceeding related to the HCV problems stemming
from the contamination of the Canadian blood supply. He deposed that it was difficult to find any
law firm, large or small, willing to take on the litigation, especially in the role of lead counsel. It is
his evidence that none of the counsel he approached regarded the potential political considerations
as altering the fundamentally litigious nature of these proceedings. Their rejections were based
strictly on the legal problems which the case presented. He states in paragraph 41 of his affidavit:
41.

I believe that there were few lawyers who were knowledgeable about the
operation of the blood system in Canada to begin with, and many regarded
tainted-blood cases on behalf of plaintiffs as unattractive owing to their
complexity and their prohibitive costs. The trial in Pittman, which was by this
time completed, had lasted almost one year. To put the matter simply and
directly, the lawyers to whom I spoke well understood that, in relation to this
class action and the complex issues of liability, there were simply much easier
ways to earn a living. And so they declined to become involved.

His evidence in this respect was not challenged by the defendants or intervenors. In the result, I
must conclude that any suggestion that the political implications of the issues made the litigation
less risky, apart from being inaccurate, was not apparent to most of the lawyers in Ontario at the
outset of the litigation.
23 In consideration of the chronology of the events in this litigation and the uncontested evidence
of Mr. Elliot, I am unable to accept the contention that political considerations operated to either
transform this litigation or diminish the risk associated with it in any material way.
24 This leads in turn to another argument that was advanced by the government defendants. They
contended that, even if the proceedings were considered to be litigation in the ordinary sense, the
inherent risks diminished with time as the negotiations progressed. In consequence, they submit that
any premium on the fee should reflect this diminishing risk. In support of this proposition, these
defendants filed the report of Michael Ross, a vice-president of the accounting firm KPMG. Mr.
Ross, in accordance with his instructions, attempted in his report to apply mathematical parameters,
including a factor for changing risk, to the determination of an appropriate counsel fee in a class
proceeding. However, this report was less than helpful, in part because of the flaws in the
underlying premise that the risk factor in litigation can be ascertained with mathematical precision,
and in part because of his fundamental misconception of the nature of a class proceeding and the
CPA.
25 That said, I realize that Mr. Ross was given an impossible task. His assignment was, in reality,
to attempt to define a subject with more precision than the subject would bear. As Goudge J.A.
stated in Gagne, the fixing of an appropriate fee in a class proceeding is "an art, not a science". As
such, the court must be wary of attempts to measure appropriate fees by the application of
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pseudo-scientific or mathematical methods. Such an approach is inherently unreliable when a
subject with as many variables as this litigation is considered.
26 Mr. Ross based his evidence on the premise that the premium on a fee should be reflective of
the "judgmental probability of success" in the litigation. In his opinion, the amount of the premium
over the ordinary fees should be a reciprocal of the risk of the litigation. As a theoretical example,
this would ensure that counsel taking on litigation with an estimated 50% probability of success
would not suffer any economic prejudice if the fee earned in the successful actions was multiplied
by a factor of 2. For every two actions, one unsuccessful, one successful, that counsel undertake, the
fees would balance out and there would be no loss.
27 This mathematical approach is fundamentally flawed. The probability of success in any
litigation cannot be fixed with mathematical precision at any stage of the proceeding. The vagaries
of litigation simply do not permit it.
28 Mr. Ross also propounded the theory that the risk of the litigation changed as it progressed
and that therefore, the premium should reflect the changing risk. While there may be some truth to
the assertion that the risk of litigation changes over the course of the proceeding, it must be
considered that changes can occur which both diminish and exacerbate risk at different points in the
litigation. There is no more prospect of assigning a precise mathematical value to the risk on a
segmented, progressive basis than there is at the outset of the litigation.
29 Moreover, class action litigation introduces additional complications. Complex class actions
subsume the productive time of counsel. The risk undertaken by counsel is not merely a function of
the probability of winning or losing. Some consideration must also be given to the commitment of
resources made by the class counsel and the impact that this will have in the event the litigation is
unsuccessful. Winning one of two class actions may be a reasonable hallmark of success. However,
for the lawyer who's first action turns out to be a loser, the complete exhaustion of resources may
leave him or her unable to conduct another action. Thus the real risk undertaken by class counsel is
not merely a simple reciprocal of the "judgmental probability of success" in the action, even if that
calculation could be made with any degree of certitude. There is a point in complex class action
litigation where, degree of risk notwithstanding, class counsel may truly be, as Mr. Strosberg put it
in his submissions, "betting his or her law firm". This must be considered in assessing the "risk"
factor in regard of the appropriate fee for counsel.
30 Equally troubling is the fact that Mr. Ross did not consider the unique features of the CPA in
formulating his theory regarding the "judgmental probability of success". This was apparent from
the transcript of his cross-examination. For example, it was clear that Mr. Ross did not appreciate
the risk induced into class action litigation by the additional element of the requirement to attain
certification. In the result, the probability of success or failure on the certification motion was not a
factor that Mr. Ross considered. This is a significant omission if his fee theory is to be applied to
class proceedings. More importantly, it is illustrative of the inherent unreliability of this evidence,
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and further, is indicative that Mr. Ross is offering an opinion to the court that is clearly outside his
area of expertise.
31 In the result, I conclude that the report of Mr. Ross is of no value in determining either the risk
assumed by class counsel or the reasonableness of the fee in these actions.
32 The government defendants chose to rely heavily on this report and did not offer any other
evidence on the assessment of the risk involved in the litigation. They did not file affidavits from
any member of the counsel group that were involved in the negotiations on behalf of the
governments, nor did they provide any evidence from any person at a senior administrative level in
the governmental departments responsible for the litigation. Instead, the government defendants
conceded that the accounts of the negotiations proffered by the affiants deposed on behalf of the
class counsel group were accurate. Interestingly in this regard, the government defendants chose to
file as part of their evidence the affidavits of class counsel in the British Columbia and Quebec
actions.
33 A picture emerges from the affidavits preferred by class counsel and the government
defendants of negotiations that were logistically difficult, intense and time-consuming, adversarial
and hard fought. There were obvious points at which potential "deal-breaking" issues surfaced and
the success of the negotiations hung in the balance. The various affiants cite examples.
34

Bonnie Tough, the lead counsel for the Hemophiliac Action, states in her affidavit:
107. There was throughout the negotiations and even following the Framework
Agreement in December of 1998 the risk that one or more governments would
not approve the settlement. It was never clear to me the extent to which the
various provinces and territories were represented at the negotiating table. It was
clear that to the extent they were represented by one or more lawyers, those
lawyers were without authority to conclude a deal.
108. Even within the governments, it was not clear who was instructing the lawyers,
i.e. Attorneys' General, Department of Justice, Ministries of Health, Cabinet,
Treasury Boards, etc. I was concerned that the successful conclusion of any deal
depended upon the attitudes and conduct of a phantom group with whom I was
not directly speaking. I did not know the extent to which political differences
might influence the acceptance or rejection of any settlement. Changes in
governments throughout the time only exacerbated this concern.

35 Heather Peterson, a member of the class counsel group in the Transfused Action, states in her
affidavit:
78.

During [the] last stages of negotiations additional issues arose, some of which
also threatened to undermine the negotiations. Two of the most serious examples
come to mind:
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(a)

(b)

The Framework Agreement provides ... that the [Settlement] Fund would
generate interest as if the amount had been notionally invested at the interest rate
paid "from time to time on Long Term Government of Canada Bonds from April
1, 1998 for the duration of the Plan." However during negotiations, the federal
government took the position that only the T-bill rate should be paid. Class
Action Counsel took the position that maintenance of this position by the FPT
governments would be a "deal breaker".
On or about May 9 and 10, 1999, at a negotiation meeting in Vancouver, the FPT
Governments raised the prospect of including in the settlement persons who had
contracted HCV from immune globulins. The Framework Agreement and all of
the ensuing negotiations until that date had not included any reference at all to
this group.

... [the Ontario governments took the position that [it] wished to be finished with
all HCV blood litigation and thus wanted persons who contracted HCV from
immune globulins in the Class Period included in the settlement. Strosberg's
response was that there was simply no basis to include these persons in the
plaintiffs' class. The end of these discussions came on May 13, 1999 at the
Toronto offices of McCarthy Tetrault ... [when] Strosberg told counsel to the
FPT Governments that their insistence upon including recipients of immune
globulins in the class was a "deal breaker," that it was their choice, but under no
circumstances would he accept this group in the class. Strosberg intended to
break off negotiations if the FPT Governments did not yield on the issue.
Strosberg and I left that session uncertain as to whether negotiations had broken
down. Thankfully, the FPT Governments eventually relented.
36 It is apparent from the record that even though this litigation was conducted from the middle
of 1998 forward as a negotiation toward a settlement, the risks assumed by class counsel were no
less real at any point than if that time had been devoted to a disposition through a trial process.
37 In addition, the legislation enabling class proceedings introduces several features that
distinguish these actions from ordinary litigation. One aspect that bears on the risk inherent in class
actions is the requirement of court approval of any settlement reached. Protracted negotiations
involve a commitment of the time and resources of counsel and the litigants. However, in a class
proceeding, a court will not approve a settlement that it does not regard as being in the best interests
of the class, regardless of whether class counsel take a different view. Thus, class counsel may find
themselves in the position of having committed time and resources to the negotiation of a
settlement, that they believe is in the best interests of the class, only to find that the court will not
approve the settlement achieved. While this creates a risk simpliciter, it also creates an advantage
for a defendant who can successfully extend the negotiations to the point that class counsel's
resources are exhausted before making a "final settlement offer" that may not ultimately receive
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court approval. In those cases, class counsel may have exhausted their resources attempting to
obtain a reasonable settlement only to find themselves, as a consequence, unable to pursue the
litigation. Accordingly, the risk in a class proceeding is not merely a function of whether or not
litigation is anticipated and whether or not that litigation will be successful. Rather, there are risks
inherent in the adoption of, and commitment to, any particular strategy for achieving a resolution.
38 In view of the foregoing, I am unable to accept the contention that there was less risk in this
proceeding merely because the parties chose to proceed down a negotiation route. Moreover,
contrary to the submissions made by certain of the intervenors, it is apparent that the time and
resources committed to the negotiations by the class counsel meant that the risk was increasing
rather than decreasing as the negotiations continued. As the parties moved toward a settlement, the
negotiations became more difficult as the issues narrowed with the result that the risk of an
insurmountable impasse increased rather than diminished. This made the negotiations more perilous
as they progressed. In that respect, one need look no further than to the actual settlement approval
process which required a review of the settlement by this court. In order to obtain the approval of
this court, modifications were required to the settlement agreement. Although the court took the
view that these modifications were "non-material" as that term was set out in the agreement, the
federal government took a different view, as related in the affidavit of Ms. Peterson. She deposed as
follows:
92.

93.

After Mr. Justice Winkler's [sic] delivered his reasons on December 22, 1999
counsel for the federal government and counsel for Ontario asserted orally that
the modifications he had suggested and the reasons were indeed "material
differences".
After delivery of Mr. Justice Winkler's reasons, counsel for the federal
government urged class action counsel to join with him in attempting to persuade
Mr. Justice Winkler that his suggested modification relating to the surplus should
be abandoned. He told us that if we did not agree he would recommend to the
federal government to take issue at Mr. Justice Winkler's suggested modification.
He said that, in his opinion, the modification was a "material difference" and that,
therefore, there was not court approval of the settlement agreement. He urged
class action counsel to make those fundamental choices before the telephone
conference he was having with the FPT Deputy Ministers of Health to be held on
October 14, 1999. Strosberg believed strongly that the FPT governments would
ultimately accept the three modifications proposed by Mr. Justice Winkler. Class
action counsel deferred to Strosberg's political judgement and did not agree with
counsel for the federal government, and ultimately the FPT governments
consented to the three modifications. Even after the delivery of Mr. Justice
Winkler's reasons, then, fundamental tactical decisions were required and
considerable uncertainty remained over whether or not there was actually a
settlement. (Emphasis added).
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Clearly the risk continued up until the final judgment was entered.
39 There was an additional submission by one of the intervenors that despite the fact that there
may have been risk associated with the negotiations, there was a general cooperative tenor to the
negotiations that lessened the risk. I cannot accede to this submission for several reasons. First, It is
contrary to the evidence. J.J. Camp, lead counsel for the class in the British Columbia action, whose
affidavit was filed on this motion by the federal government, deposed:
95.

On July 9, 1998 I had an extensive telephone conference with [government
counsel] during which they proposed a new counter offer. The tenor of the
discussion at times became quite acrimonious with both sides alleging how
disappointed they were with the position of the other ...

This is echoed in the affidavit of Bonnie Tough, lead counsel for the class in the Hemophiliac
Action. She states:
79.

Finally, in November of 1998, there was a meeting in Ottawa with Transfused
Class Counsel, Hemophilia Class Counsel and counsel for the governments. The
meeting was acrimonious and ended with all parties walking from the table in
frustration.

40 But, in any event, risk is not synonymous with acrimony in a negotiation process. Even if the
tenor of the negotiations changed somewhat for the better after certain points of contention were
resolved, there is nothing in the record which would indicate that these negotiations were anything
less than hard fought to the end. As such, they were capable of being derailed at any point,
regardless of the level of acrimony between the participants. Indeed, the federal government chose
to characterize the negotiations in exactly this manner in its submissions to the court on the
settlement approval motion. As stated in the factum filed on that motion by counsel for the federal
government:
106. It is common ground between the parties that the agreement was reached only
after an excess of a year of hard fought negotiations between the Parties.
108. The March 1998 announcement expressly contemplated that:

"details of assistance will be determined through a negotiation process submitted
to the courts for approval. This should ensure fairness. Victims and their legal
representatives will be part of this process."

Apart from this direction, however, Ministers [sic] merely outlined certain
"principles" and "suggestions" for what the final negotiated arrangement would
look like ...
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111. Further negotiations and an extensive drafting exercise took place subsequent to
the Agreement in Principle which resulted in the Agreement before the court
today. There can be no dispute but that the Agreement is the product of intense
negotiations between counsellor the plaintiffs and FPT governments. (Emphasis
added).
41 Further evidence of the tone of the negotiations, or at least the position taken by the parties,
can be found in the affidavit of Ms. Peterson. She stated:
79.

81.

During the negotiations, counsel for the federal government occasionally
observed that the option always remained for the FPT governments, or one or
some of them, to legislate a program in place of a court-approved negotiation
settlement within the framework of the class actions. This option was always a
real and substantial risk for class action counsel and our counsel group ...
Settlement was always dependent upon formal cabinet approval by all 14 FPT
governments. During the negotiations, tensions were palpable among the FPT
governments. Counsel for the various FPT governments at times asserted
differing, disconsolate positions; so also did class action counsel. Through it all,
it became clear to me that, from the FPT government side of the negotiating
table, political considerations were as important as legal issues. The concerns
about political ramifications was a constant risk, because there were numerous
provincial elections and changes in provincial governments (including the
creation of a new territory) in the course of the negotiations from April 1998 to
October 1999.

42 While I do not equate acrimony with risk, complexity, on the other hand, breeds risk in any
proceeding. In this case, the logistical complexity was overwhelming. The insistence of the
governments that there be one pan-Canadian settlement of all of the actions meant that any
settlement attained required approval of 14 FPT governments, each with differing political agendas
and policies. Although obtaining approval from this group alone was daunting enough, the class
counsel groups in the various actions on the other side of the bargaining table were by no means
speaking in a unified voice at all times. In the Transfused and Hemophiliac Actions in Ontario, the
combined class counsel groups were comprised of over 60 lawyers and supporting legal personnel.
In addition, the negotiations were played out against the backdrop of changes in the provincial and
territorial governments, changes in the Ministers of Health for all of the governments, and political
activism directed at attaining a universal settlement for all persons infected with HCV by blood in
Canada, regardless of the date of infection. The expenditures of class counsel in terms of time and
money were at risk of loss if any politician in authority decided as a matter of expediency or policy
not to settle the class proceedings or decided to unilaterally institute a no-fault compensation
program and thereby bypass class counsel and the litigation. There was always the inherent danger
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that the pan-Canadian settlement would be impossible to achieve, either because of a reluctance on
the part o a particular government or a class in a particular action to approve an agreement.
43 The evidence is compelling. This litigation, notwithstanding the fact that it was conducted as a
protracted negotiation, was redolent with risk. Moreover, insofar as it is appropriate to assess the
risk assumed by class counsel on a sliding scale or range depending on the nature of the action in
comparison to other actions, I am satisfied that the risk enuring to class counsel in these actions
should be considered to be at the high end of any such scale.
C.

Fair and Reasonable Fee

44 A fair and reasonable fee must be reflective of the risk undertaken by class counsel and the
result attained for the class in the action. My analysis of those factors is set out in the foregoing. The
next step is to determine, through their application, whether the fees being sought by the class
counsel groups, $15,000,000 in the Transfused Action and $5,000,000 in the Hemophiliac Action,
constitute fair and reasonable fees in the circumstances.
45 In considering this, I cannot accede to the submissions of the various intervenors with respect
to the fees. Taking their submissions as a group, the intervenors submitted that fees ranging between
approximately $6,000,000 and $11,000,000 should be awarded in the Transfused Action. In the
Hemophiliac Action, the range of the intervenors' submissions was from approximately $2,000,000
and $3,500,000. Although the intervenors did not seriously question the allocation of lawyers and
legal staff, they did attack the hourly rates of certain counsel. This attack lacked any evidentiary
basis however and thus must be rejected. The second, and main, submission of the intervenors was
that there was a diminution of risk either because of the political considerations or the fact that these
proceedings were conducted as a negotiation rather than as a completely adversarial trial process.
Since I have rejected these underlying propositions as being unsupported by the evidence, it follows
that the submission founded on them must be rejected as well.
46 I have considerable difficulty with the submission of the government defendants on different
grounds. While I have rejected the intervenors' submissions as founded on erroneous assumptions,
there was, to their credit, an implicit acknowledgement, and application, within those submissions
of the dual factors of result and risk to be considered in determining a fair and reasonable fee. In
contrast, the government defendants submitted figures in respect of the fees that represented less
than the monetary value of the docketed time of the class counsel groups. This submission was
made despite the acknowledgement by the government defendants of the "high degree of
competence of the class counsel" and the recognition of the satisfactory result attained for the
classes. Further they took no issue with the hours expended by the class counsel groups, the number
of counsel within those groups, or the class counsel evidence with respect to the difficulty of the
negotiations. The fee proposed by the governments was arrived at by combining an arbitrary
reduction of the hourly rates of the class counsel group and an addition of a premium of
approximately 10% of the reduced amount. If accepted, the net effect of the governments'

Page 17

submission would be to deprive class counsel of any premium, multiplier or reward of any nature
reflecting risk or result.
47 The position taken by the government defendants is untenable. Considered in the context of
these proceedings, the fees they propose are not reflective of either the result obtained or the risk
undertaken even if just one of those factors were to be considered in isolation. More so however, the
fees proposed by the government defendants are at variance with the apparent underlying policy of
the CPA and the interpretation of that policy by the Court of Appeal in Gagne.
48 It was suggested by Mr. O'Sullivan, who appeared on behalf of the class counsel group in the
Hemophiliac Action, that it was obvious that the government defendants' position was driven by
political expediency rather than by a sincere effort to assist the court in determining an appropriate
fee. In support of this analysis, he provided several press clippings, including some culled from
newspaper editions published during the three days of this hearing, that were critical of the fees
being sought by the class counsel group. He suggested that the government position, when
compared to the positions taken by class counsel and the intervenors, was so far outside the range of
reasonableness that it could only be inferred that political, rather than legal considerations must be
at play.
49 Notwithstanding these submissions, it is not within the purview of the courts role on this
motion to impute ulterior motives to any party and I make no finding in respect of the submissions
of Mr. O'Sullivan. As I stated in my reasons regarding the settlement approval, "extra-legal
concerns, even though they may be valid in a social or political context, remain extra-legal and
outside the ambit of the court's review ...".
50 Nonetheless, the concern expressed over extra-legal considerations may well be symptomatic
of a general lack of understanding of the legal framework in which these proceedings evolved. The
court was invited to address this issue in these reasons by Mr. Dermody, counsel for the intervenors.
He expressed a concern that there was a general misunderstanding regarding the nature of these
proceedings that had the potential to create animosity between the class members, their counsel and
the FPT governments which might, in turn, erode the salutary benefits of the settlement and reflect
negatively on the fair compensation of counsel. This point is well taken.
51 In addressing the issue, the starting point must be an understanding that the proceedings were
litigious in nature and that the settlement offered by the FPT governments was driven by the
prospect of an unfavourable determination, however probable or improbable, if the litigation
proceeded to a conclusion. There is no evidence to support any assertion to the contrary. In the
result, there was nothing untoward in the way that the government defendants or the class counsel
groups conducted themselves in resolving the litigation. Hard bargaining is a fact of life in any high
stakes negotiation. Outright capitulation from either side of the table is not a realistic expectation.
There were arguable defences and a legitimate question as to the ultimate liability of the
governments. While recognizing that the victims had suffered a tragedy, the governments, as
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litigants, always had to bear in mind that they were the representatives of all of the people and the
keeper of the public purse. The tension created by these two concerns obviously complicated
matters for the FPT governments and for the class counsel groups. Despite these complexities, the
parties persevered through arduous negotiations and reached an agreement to settle the outstanding
litigation within a legal framework.
52 In recognition of the legal framework within which the settlement was negotiated, the
Agreement crafted speaks directly to the question of class counsel fees in that it stipulates a limit on
those fees. All counsel agreed that the fees sought would not exceed $52,500,000 in total. The
details of the background negotiations that led to this provision are contained in the affidavits of the
British Columbia and Quebec class counsel. The government elicited an agreement from the class
counsel groups that they would not seek fees on the basis of a percentage of the total settlement and
further, that the counsel group would agree to a cap on the total amount of fees. In addition to the
other concessions extracted by the governments, counsel were required to surrender any fee
agreements that they may have executed with individual class members. Mr. Camp deposes to this
at para. 148:
148. Under my fee agreement, [the class counsel group] were entitled to charge up to
one-third of the settlement amount attributed to the British Columbia class
action. Quebec class counsel also had a percentage contingency fee agreement
with their representative plaintiff. Class Counsel in both the Framework
Agreement and the Settlement Agreement have waived their rights to seek
recovery of class counsel fees based on a percentage of the settlement amount.
Without doubt, in my opinion, the compromise by class counsel of their right to
claim class counsel fees on the basis of percentage of any settlement or
judgment, which in my case amounted to up to one-third, was a significant
concession which assisted the parties in coming to an agreement.
Mr. Lavigne similarly stated in Ms affidavit:
145. It should be noted that 166 of the 450 victims who are on the M.M.M.F. lists
have agreed, by giving a written mandate, a copy of which is attached hereto, to
pay a sum amounting to 20% of any amount that was obtained by a judicial
process or negotiation process or by government compensation;
146. The client's expectations in this respect have been clearly established since 1995
and have always comprised a clear, plain and precise working basis for all of the
people who came into contact with our firm;
147. This percentage agreement, which is entirely proper and legal in Quebec, has
been set aside as regards a claim of 20% in the total amount of the settlement;
148. In the final quibbling during the negotiations that led to the Agreement of June
15, 1999, the applicant solicitors agreed to this additional concession, which was
demanded by the governments, and particularly by the federal government, so
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that the Agreement could be concluded;
149. However, consideration for this was provided: that an agreement would be
negotiated and concluded after the Agreement was signed to avoid any question
of conflict of interest. Those negotiations have never taken place, and so it is
impossible for us to take a position jointly with the respondents regarding the
amount of the fees;
53 A final agreement regarding fees was never negotiated. Nevertheless, in consideration of the
negotiated surrender of the individual contingency fee agreements, the undertaking by class counsel
not to seek a fee on a percentage basis and the express cap of $52,500,000 on total fees, there is no
other reasonable conclusion than that there was a tacit understanding between class counsel and the
governments that this amount represented a fair and reasonable fee for counsel in the circumstances.
54 To put this in its proper context, it must be remembered that over 400 of the then identified
class members in British Columbia and Quebec had negotiated individual contingency fee
arrangements whereby they would have paid between 20% and 33% of any compensation received.
This arrangement would produce a counsel fee of over $220,000,000, at a minimum, if extrapolated
against the total settlement and the estimated class size as a whole. In comparison, the cap on fees
negotiated by the governments is very favourable indeed.
55 However, while this tacit agreement between the parties regarding fees is instructive, it is not
in itself determinative. In order to arrive at the appropriate premium fee, "all the relevant factors
must be weighed".
56 The fees being sought are substantial. However, the quantum of a counsel fee, in and of itself,
does not provide a valid basis for attacking the fee. The test in law, as set out in Gagne, is whether
the fees are fair and reasonable in the circumstances. The legislature has not seen fit to limit the
amount of fees awarded in a class proceeding by incorporating a restrictive provision in the CPA.
On the contrary, the policy of the CPA, as stated in Gagne, is to provide an incentive to counsel to
pursue class proceedings where absent such an incentive the rights of victims would not be pursued.
It has long been recognized that substantial counsel foes may accompany a class proceeding. To this
effect, the authors of the Ontario Law Reform Commission's Report on Class Actions (1982) stated
at 135-138:
Critics of class actions often compare the total amount of administrative costs
and lawyer's fees with the amount of each class member's claim, and then suggest
that these costs and fees have the effect of depriving class members of any
significant recovery. However, a comparison of total costs and fees with an
individual class member's claim gives a rather myopic view of the issue. A better
sense of whether the costs and fees of a class action are reasonable can be
achieved by determining the percentage of the class recovery consumed by such
costs and fees.
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Empirical data also has been collected concerning the percentage of class
recoveries consumed by lawyers' fees alone. [in the United States] the data
collected ... indicates that, in slightly more than fifty percent of the cases for
which such information was available, lawyers' fees represented twenty-five
percent or less of the recovery, while in only 10.7 percent of the cases did such
costs exceed fifty percent of the recovery.

These percentages of class action awards consumed by lawyers' fees and
administrative costs do not appear particularly unreasonable, given the
complexity of class suits. Moreover, the figures revealed by the empirical studies
do not appear to be out of line with the proportion of individual recoveries
consumed by lawyers fees and disbursements in individual litigation in Ontario,
if the Law Society of Upper Canada was correct in suggesting that Ontario
clients tend to receive a "net recovery" reduced by fifteen to twenty-five percent.

In evaluating the fairness of lawyers' fees documented by the empirical studies, it
is important to remember that, at least in the case of individually non-recoverable
claims, any attempt to assert the claim through an individual suit would, by
definition, consume 100 percent of the claim. Measured by this standard, the
proportion of an individual class member's recovery consumed by class lawyers'
fees in the United States does not appear inherently unreasonable. Moreover, in
some cases, the costs of individual litigation may consume, a substantial
proportion of even those claims that are individually recoverable and, in such
situations, the class action will also result in cost savings, even if the share
consumed by lawyers fees remains substantial.
57 The OLRC Report has been widely acknowledged to be the most sophisticated and extensive
analysis of class actions undertaken in the world. (See the Report of the Attorney General's
Advisory Committee on Class Action Reform, (Ontario, February 1990) at p. 20.) The pragmatic
approach it displays towards counsel fees in class actions was based on careful study and analysis. It
is significant that the authors of the report did not consider counsel fees representing 25% of the
total recovery "inherently unreasonable".
58 However, the appropriateness of a premium fee, whether as a lump sum, as a percentage of the
recovery or as a multiplier of a base fee must be assessed against the facts of each case. The
adoption of any standard multiplier or percentage fee would undoubtedly result in fee awards that
have little relation to the risk undertaken or the result achieved. This was recognized by Goudge
J.A. in Gagne. To use these proceedings as an example, notwithstanding the OLRC Report and the
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typical awards in class proceedings, a fee based on 20% or more of the recovery would be clearly
excessive and represent a windfall for the counsel groups.
DISPOSITION
59 Class counsel in the Transfused Action and the Hemophiliac Action seek court approval of
"lump sum fees" in the amounts of $15,000,000 and $5,000,000 respectively, and ask that the fees
be fixed in those amounts, pursuant to written retainer agreements with the representative plaintiffs.
This lump sum method of payment is expressly contemplated by s. 32(1)(c) of the CPA and by the
Settlement Agreement, which provides at para. 13.03:
The fees, disbursements, costs GST and other applicable taxes of Class Action
Counsel will be paid out of the Trust. Fees will be fixed by the Court in each
Class Action on the basis of a lump sum, hourly rate, hourly rate increased by a
multiplier or otherwise, but not on the basis of a percentage of the settlement
amount. (Emphasis added.)
60 Moreover, it has been held that the contingency fee provisions of the CPA are not limited to a
base fee and multiplier arrangement, but instead permit of fee arrangements of various types,
including lump sums and as percentages of recovery. In Nantais v. Telectronics Proprietary
(Canada) Ltd. (1996), 28 O.R. (3d) 523 (Gen. Div.), Brockenshire J., in approving a lump sum fee,
stated at 528:
The special provisions relating to "multipliers" for hourly rates [do not prevent],
in any way, other arrangements as specifically authorized under s. 32(1)(c). I
view s. 33(1) and (2) as permitting, despite other statutes, all kinds of fee
arrangements contingent upon success, and not just hourly rate multipliers.
61 In Crown Bay Hotel v. Zurich Indemnity Co. of Canada (1998), 40 O.R. (3d) 83 (Gen. Div.),
this court stated at 87-88:
A contingency fee arrangement limited to the notion of a multiple of the time
spent may, depending upon the circumstances, have the effect of encouraging
counsel to prolong the proceeding unnecessarily and of hindering settlement,
especially in those cases where the chance of some recovery at trial seems fairly
certain. On the other hand, where a percentage fee, or some other arrangement
such as that in Nantais ... is in place, such a fee arrangement encourages rather
than discourages settlement ... Fee arrangements which reward efficiency and
results should not be discouraged.
62 However, regardless of the manner in which a premium fee is awarded in a class proceeding,
whether by lump sum or otherwise, to adopt the words of Goudge J.A. in Gagne, the premium must
be one that "results in fair and reasonable compensation to the solicitors" having regard for the risk
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undertaken and the result achieved.
63 In Gagne, Goudge J.A. set out a series of useful corroborating tests for analysing the fairness
and reasonableness of the fee. These involve, variously, testing the fee as a percentage against
recovery, as a multiple of base fees, as against the retainer agreement and whether, in the
circumstances, the fee will provide sufficient incentive for counsel to take on difficult cases in the
future. As he stated at 425:
In the end, [these considerations must result] in fair and reasonable compensation
to the solicitors. One yardstick by which this can be tested is the percentage of
gross recovery that would be represented by the multiplied base fee. If the base
fee as multiplied constitutes an excessive proportion of the total recovery, the
multiplier might will be too high. A second way of testing whether the ultimate
compensation is fair and reasonable is to see whether the multiplier is
appropriately placed in a range that might run from slightly greater than one to
three or four in the most deserving case. Thirdly, regard can be had to the retainer
agreement in determining what is fair and reasonable. Finally, fair and reasonable
compensation must be sufficient to provide a real economic incentive to
solicitors in the future to take on this sort of ease [sic] and to do it well.
64 The first of the corroborating factors is a test of the fee as a percentage of the class recovery. I
note that the Settlement Agreement expressly prohibits class counsel from asking that their fees be
fixed as a percentage of the settlement amount. Nevertheless, it remains a valid basis for
comparison purposes. The fees sought in the Transfused Action represent 2.36% of the portion of
the Settlement apportionable to the Ontario national class victims. The work in the Hemophiliac
Action was for the benefit of all Hemophiliacs. The fees sought in the Hemophiliac Action equate to
3.33% of the total amount of the Settlement apportionable to the Hemophiliac class members. On
this basis, the fees, although large, are more than reasonable.
65 Secondly, the fee should be tested as a multiple of the base fees docketed by class counsel. On
this basis, the fees sought are consistent with the suggested range set out in Gagne for "the most
deserving case". I note that the calculation is made more complex by the fact that class counsel
continued to do work necessary to ensure the implementation of the settlement after the date of the
expiry of the period for appeal of the approval. The Settlement Agreement contemplates that
additional fees will be paid to counsel for certain administrative work, over and above the class
counsel fee, at an hourly rate. However, as stated above, an important consideration in measuring
the result achieved is whether or not the job is complete. Accordingly, it is my view that the work
that has been performed to date was properly required of class counsel to ensure that the settlement
was implemented. Counsel have valued the additional work at approximately $675,000 for counsel
in the Transfused Action and $148,000 for counsel in the Hemophiliac Action from the end of the
appeal period on January 22, 2000 to May 14, 2000. They have made a written submission to the
court that their work as class counsel was completed on May 14, 2000. I cannot accede to this
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submission. While the administration is functional and claims are now being received, processed
and paid, some details must still be completed. Thus, there will be no further compensation to
counsel for any additional time spent in attending to these matters. The premium fee being sought in
these actions is being sought on the basis of a "job well done". The court will not approve an
additional fee for this work, or any additional work remaining to be done in order to complete the
implementation of the settlement and its administration.
66 Without considering the value of the "additional work", the lump sum fees constitute a
multiplier of 3.57 in the Transfused Action and 4.29 in the Hemophiliac Action. When the fees for
this additional work are included however, the multipliers are 3.07 and 3.80 respectively. For the
Hemophiliac Action, the base fee and multiplier approach yields a figure at the high end of the
range set out in Gagne, but the result obtained for the Hemophiliac class members justifies such an
award. The qualifying threshold negotiated by class counsel eliminates a potentially insurmountable
burden of proof that those class members would otherwise have faced.
67 Thirdly, the fees may also be measured by the expectation of the representative plaintiff as
evidenced by the retainer agreement. Here, unlike the usual case, the specific amount of the fees
were agreed to by reasonably informed representative plaintiffs. Moreover, the retainer agreements
executed by the representative plaintiffs are a marked improvement over the individual fee
agreements signed by the class members in Quebec and British Columbia.
68 The fee must also provide a sufficient economic incentive to attract counsel to cases of a
similar nature in the future. The words of Goudge J.A. bear repeating. As he stated in Gagne at
422-23:
The opportunity to achieve a multiple of the base fee if the class action succeeds
gives the lawyer the necessary economic incentive to take the case in the first
place and to do it well. However, if the Act is to fulfil its promise, that
opportunity must not be a false hope. (Emphasis added.)
In the present circumstances, given the difficulty in securing counsel for the classes, let alone the
experienced counsel that were ultimately retained, the incentive of a reasonable premium was
necessary to ensure that these victims had counsel of the highest calibre without the benefit of
whom this settlement could not have been achieved. The lump sum fees set out in the retainer
agreements meet this test.
69 Additionally, the fees compare favourably with the fees awarded in other major class
proceedings in Canada as shown by the following chart:

Action

Total Class
Recovery

Class Percentage
Counsel of
Fees Recovery

Further
Legal Fees
Anticipated
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to be
Incurred by
Class

Members

Harrington v. $40,000,000
Dow Corning
Corp.
[1999] B.C.J. No. 320
(S.C.) (Quicklaw)

$6,000,000

Doyer v. Dow $52,000,000
Corning Corp.
(Sept. 1, 1999),
500-06-000013-834
Superior Court of
Quebec, Tingley
J.S.C.

$10,400,000

Nantais v. $23,140,000
Telectronics
Proprietary
(Canada) Ltd.
(1996),
28 O.R. (3d) 523
(Gen. Div.)

$6,000,000

Pelletier v. $21,525,000
Baxter Health
Care Corp.*,
[1999] Q.J. No. 3038
(S.C.) (Quicklaw)

$3,648,000

* combined with Jones v. Baxter Health

15%

20%

26%

16.9%

Yes

Yes

Yes

Yes
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Care Corp. in Ontario
70 Finally, the fees, as set out in the retainer agreements, if approved, will not impair the
sufficiency of the Trust Fund established to provide the benefits to the class members. The actuarial
report prepared by Eckler and Partners specifically addresses this issue.
71 These class proceedings have been described throughout as the largest personal injury case in
Canadian legal history. The global settlement amounts to over $1.5 billion dollars when all benefits
are included. The settlement is Pan-Canadian in scope. The defendants include all of the federal,
provincial and territorial governments in Canada. The prime defendant, CRCS, is under court
protection pursuant to the CCAA. The benefits are to be paid out of Trust Fund established for the
class members rather than out of the general revenue accounts of the governments. The nature of the
benefits provided through the settlement is imaginative and incorporates some of the innovative
measures regarding compensation in personal injury lawsuits that courts have been advocating for
over 20 years.
72 The logistics of the litigation must also be considered. It took almost three years to find
lawyers willing to undertake the case because of the size and complexity. The investment required
of class counsel, and the inherent risk of non-recovery, were daunting. Over 60 lawyers and legal
staff were involved in bringing this litigation to a successful conclusion. Neither the governments
nor the intervenors challenged the number of people or the hours required of those people to finalize
the settlement.
73 The evidence of class counsel regarding the negotiations was accepted. Indeed, the
government defendants echoed the evidence of class counsel in their own submissions on the earlier
motion for settlement approval. It was common ground that class counsel did an excellent job.
There was unanimity as to the quality of the settlement. Further, in so far as there were arbitrary
points of contention raised on this motion, the evidence of class counsel on those points stands
unchallenged and uncontradicted. Simply put, neither the intervenors nor the government
defendants have put forward any principled or evidentiary basis for reducing the proposed counsel
fees. Accordingly, I cannot accept their submissions; that the fees specified in the retainer
agreements should be reduced.
74 To look back with the clarity of hindsight and re-evaluate the relevant factors in light of
subsequent events when fixing fees is unfair. A court must, as best as it is able, consider the
elements of the litigation as they would have appeared to the parties at the material times. To do
otherwise would be inconsistent with the underlying policy of the CPA. Here, the fees sought as
agreed to by the representative plaintiffs are large but so were the lawsuits and the settlement. The
Settlement Agreement evidences that the size of the fee was anticipated by the governments who
now object. As Goudge J.A. stated, the opportunity for class counsel to receive a premium for
taking on difficult litigation and doing it well must not be "a false hope". It is an essential ingredient
of the CPA that counsel be provided with a significant incentive to take on meritorious class
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proceedings. This means that premium fee awards must reflect the reality of the risk and the success
of the efforts of class counsel in a meaningful way. Without this, injured parties will be denied the
services of the most experienced counsel.
75 This litigation was of the most difficult kind on a number of fronts. It epitomized risk as that
term is used in the context of fee awards under the CPA. It is questionable whether any single
member of the class would have had the financial resources to prosecute a lawsuit to a successful
conclusion in consideration of the scope, the factual complexity of such a case, the myriad of legal
issues that would have arisen and the countless years that such litigation would consume. In
contrast, this settlement provides class members with access to immediate benefits without any
further legal impediments to their claims. Given the risk undertaken and result achieved by class
counsel in this litigation, the lump sum fees contemplated in the retainer agreements are "fair and
reasonable".
76 Accordingly, the retainer agreements in the Transfused and the Hemophiliac Actions are
approved. The lump sum fees set out therein are also approved and fixed. Counsel may attend
before me to address the matter of disbursements. The final order will address the outstanding work
to be done by class counsel.
77 In light of the magnitude of these Actions, and the issues involved, the court permitted and
indeed, encouraged submissions from persons with a stake, in one form or another, in the litigation.
The fees submitted by counsel for these stakeholders, identified variously as intervenors and friends
of the court, are also approved.
WINKLER J.
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Motion by the plaintiffs to certify the action as a class action and for approval of a settlement and
the agreement with counsel respecting fees and disbursements. The plaintiffs worked as
independent contractors under an Owner-Operator Agreement for the defendant. Revenue Canada
then ruled that the plaintiffs were employees and not independent contractors, requiring the
plaintiffs to repay business deductions claimed. The plaintiffs then commenced the present action,
claiming the defendant was negligent in failing to properly characterize the relationship under the
Owner-Operator Agreement. The proposed class members were 106 individuals who had worked
under the Owner-Operator agreement and who were found to be employees by Revenue Canada.
The settlement involved consent certification, creation of three funds, and a claims process. The
settlement provided a small payment to all class members and a potentially significant payment to
class members who were reassessed by Revenue Canada and who could demonstrate that the
reassessment was for unanticipated tax liability relating to disallowance of business deduction. No
objections to the settlement had been received. The Fee Agreement provided that class counsel
would be paid 30 per cent of any settlement recovered on behalf of the class. The total settlement
amount was less than the actual value of the fees and disbursements to date and would represent a
substantial but not full, indemnity award.
HELD: Motion allowed. For settlement purposes, all the criteria for certification had been satisfied.
The action was thus certified as a class proceeding. The settlement was fair, reasonable, and in the
best interests of those affected by it. Class counsel's fee should be approved. Class counsel
expended considerable time over a six-year period without any guarantee of payment. The case
called for ingenuity and creativity in negotiating a settlement that would provide a payment for
every class member and a potentially significant contribution toward the reassessed tax liability of
others. While the recovery was only partial, it was doubtful any recovery at all would have been
possible but for the lawyers' willingness to assist the class.
Statutes, Regulations and Rules Cited:
Class Proceedings Act, 1992, S.O. 1992, c. 6, s. 5(1)
Counsel:
Malcolm N. Ruby, for the Plaintiffs.
M. Paul Michell, for the Defendants.

REASONS FOR DECISION
P.M. PERELL J.:--
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A. Introduction and Overview
1 Trevor Sayers and Victor Miranda move to certify this action as a class proceeding against the
Defendants Shaw Cablesystems Limited and Shaw Communications Inc. They also request the
court's approval of a settlement and the agreement with counsel respecting fees and disbursements.
2

For the Reasons that follow, I grant the relief requested.

B. Factual Background
3 Between 1997 and 2000, Mr. Sayers and Mr. Miranda installed cable and internet services for
the customers of Shaw Cablesystems Limited and Shaw Communications ("Shaw") under an
"Owner-Operator Agreement." Under the agreements, Messrs. Sayers and Miranda, were described
as independent contractors. During this period, Messrs. Sayers and Miranda were part of a group of
contractors working for Shaw under the Owner-Operator Agreement.
4 On the understanding that the Owner-Operator Agreement did not create an employment
relationship, Shaw did not deduct or submit Canada Pension Plan ("CPP") or Employment
Insurance ("EI") payments or make source deductions for income tax for the group of contractors.
Messrs. Sayers and Miranda and the other contractors filed tax returns and claimed deductions on
the understanding that they were earning income as independent business persons.
5 In or about 2000, the Minister of National Revenue ruled that class members were Shaw
employees and not independent contractors. As a result, the Minister determined that Shaw was
required to remit CPP and EI payments on their behalf. The Ministry of National Revenue also
advised some of the contractors that deductions claimed for business expenses on tax returns filed
for the years between 1997 and 1999 would not be allowed.
6 Shaw appealed the Minister's ruling to the Tax Court of Canada, but the appeal was dismissed
on June 13, 2002. A further appeal to the Federal Court of Appeal was dismissed on April 1, 2003.
7 Several of the contractors, including Mr. Miranda, objected to the disallowance of the business
expenses as deductions. Ultimately, Mr. Miranda received a Notice of Reassessment indicating that
he owed $26,760.44.
8 In September 2004, Mr. Sayers commenced a proposed class action against Shaw. He alleged
negligence, breach of implied terms of contract, and negligent misrepresentation. He alleged that
Shaw owed the contractors a duty to properly characterize the relationship under the
Owner-Operator Agreement and, having failed in that duty, must compensate the contractors for
foreseeable damages suffered, including the amount of unanticipated additional tax liability. A
claim was also made for the contractors' statutory benefits such as vacation pay.
9

The proposed class comprises 106 individuals. The proposed class definition is:
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All persons who entered into Owner-Operator Agreements with Shaw relating to
the sale or installation of its cable television and/or Internet services that were
found by the Tax Court of Canada to create employment rather than independent
contractor relationships.
10

The proposed common questions are:
(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

Did Shaw owe a duty to class members who signed Owner-Operator
Agreements to ensure that the agreements created independent contractor,
rather than employment, relationships? If so, did Shaw breach its duty?
Was Shaw negligent in representing to class members, in the
Owner-Operator Agreements, that the agreements gave rise to independent
contractor relationships when in law they gave rise to employment
relationships?
Did Shaw owe class members a duty to warn that the Owner-Operator
Agreements may give rise to employment, rather than independent
contractor relationships and did Shaw breach that duty?
Did Shaw breach the terms of its contracts with class members by failing
to create an independent contractor, rather than an employment,
relationship?
Did the Owner-Operator Agreements contain an implied contractual term
that Shaw would pay business income, rather than employment income,
from which class members would be entitled to deduct business expenses?
Is Shaw liable to compensate class members for any amounts for which
they were re-assessed by the CRA based on their status as employees
rather than independent contractors?
Is Shaw liable to compensate class members for any amounts that were
ordinarily payable to them as employees, including time spent in training,
statutory overtime pay, vacation pay, termination pay, or severance
benefits?
Is Shaw liable to class members for punitive damages?

11 Shaw denied liability and resisted certification. Shaw's position was that the class members
voluntarily entered into the Agreement and accepted responsibility for their own tax liability.
Shaw's position was that the action was not suitable for certification because each contractor's tax
situation is an individual issue.
12 The affidavit of Ms. Bashnick delivered in response to the motion for certification indicates
that Shaw suggests that those class members who were reassessed failed to mitigate their damages
by obtaining and filing CRA T2200 forms that would have permitted at least some "business"
expenses, "including motor vehicle expenses and supplies", to be deducted from employment
income. Ms. Bashnick also takes the position that some class members were reassessed for reasons
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other than the independent contractor/employment distinction because they claimed deductions for
"personal and living expenses" that "would not have been deductible even if the CRA had
considered the owner-operators to be independent contractors."
13 The action moved towards a certification hearing, but after the exchange of certification
materials, the parties began settlement discussions. The negotiations were intense and adversarial.
Messrs. Sayers and Miranda were represented by Malcolm N. Ruby of Gowling Lafleur Henderson,
who is an experienced counsel with expertise in class action litigation. Shaw was represented by
Charles Scott and M. Paul Michell of Lax O'Sullivan Scott Lisus LLP, both experienced litigation
lawyers.
14 In advancing the case for the contractors, a major challenge for proposed class counsel was
obtaining details of the tax situations of the various members of the proposed class. Letters were
sent out to the contractors whose addresses were known. A private investigator was hired to locate
contact information for other contractors.
15 In the settlement negotiations, Messrs. Sayers and Miranda, were disadvantaged by the factor
that even if success was achieved on a contested certification motion, the chances of recovering
from Shaw on the merits of the claim were uncertain and would involve substantial time and
expense. Uncertainty arises, among other reasons, from the novelty of the negligence claim and the
possibility that the claims based on statutory entitlements were statute-barred. In addition, assuming
the case went to individual issue trials, there were significant mitigation issues.
16 Between April and October 2010, the parties, through their counsel, arrived at a settlement.
The Defendants do not admit liability. The settlement involves consent certification, creation of
three funds, and a claims process.
C. Details of the Settlement
17

Details of the settlement are as follows:
*

*

A fund of $137,800 is created for fixed payments of $1,300 (less legal fees
and costs) to all class members for vacation pay and other statutory
entitlements. To qualify for a payment, a class member must submit a
claim stating that he or she entered into an Owner-Operator Agreement
between 1997 and 1999 and provided services under the Agreement to
Shaw clients during that period.
A fund of $200,000 is created for payments (less legal fees and costs) to
those class members who were reassessed by the CRA for additional
income taxes based on misclassification as independent contractors rather
than employees. To qualify for a payment, a class member must (a) show
that he or she was reassessed by the CRA for any taxation year between
1997 and 1999 in an amount greater than $2,250, and (b) submit a properly
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*
*

*

*
*
*

documented claim demonstrating that his or her reassessment by CRA was
attributable to being classified as an independent contractor rather than
employee.
Unclaimed amounts from the statutory benefits fund will be allocated to
the income tax payments fund.
Counsel for the parties will administer all claims. They may obtain, if
necessary, the assistance of a small business tax accountant, David
Gellman, C.A, to deal with individual claims.
If a disagreement arises as to whether a particular claim qualifies for
payment, the claim will be submitted to a neutral claims officer for
resolution. If, at the conclusion of the claims process, there are any
unclaimed monies, the monies will revert to Shaw.
A fund of $50,000 is created for legal fees and disbursements required to
obtain settlement approval and for claims administration.
The Settlement Agreement provides for a claims bar date of 90 days from
the date of settlement approval or until May 2, 2011.
The opt-out period for all class members is May 2, 2011.

18 Messrs. Sayers and Mirandas' counsel recommended the settlement because it provided a
small payment to all class members and a potentially significant payment to class members who
were reassessed by the CRA and who can demonstrate that the reassessment was for unanticipated
tax liability relating to disallowance of business deductions. Messrs. Miranda and Sayers have
accepted counsel's recommendation to seek approval of the settlement.

D.

Notification of the Proposed
Settlement

19 On November 8, 2010, the court approved a notice informing class members that a settlement
approval hearing would take place on February 10, 2011.
20 The November Notice appended claim forms. Class members were encouraged to fill out and
return the forms by December 31, 2010 because, in the words of the notice, "the number of forms
received and the amounts claimed by class members [would] assist the court in determining whether
the proposed settlement is fair, reasonable, and in the best interests of the class." The Notice also
appended opt-out forms for those class members who did not wish to participate in the class
proceeding and/or the proposed settlement.
21 Subsequently, letters were prepared and sent to each class member (including those located by
the investigator) containing copies of the notice and claim/opt out forms. To date, 30 claim forms
have been received. The total value of known reassessment claims is now $356,817.44.
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22

No objections to the settlement have been received.

E. Certification
23 Pursuant to s. 5(1) of the Class Proceedings Act, 1992, S.O. 1992, c. 6, the court shall certify a
proceeding as a class proceeding if: (a) the pleadings disclose a cause of action; (b) there is an
identifiable class; (c) the claims of the class members raise common issues of fact or law; (d) a class
proceeding would be the preferable procedure; and (e) there is a representative plaintiff who would
adequately represent the interests of the class without conflict of interest and who has produced a
workable litigation plan.
24 Where certification is sought for the purposes of settlement, all the criteria for certification
must still be met: Baxter v. Canada (Attorney General) (2006), 83 O.R. (3d) 481 (S.C.J.) at para.
22. However, compliance with the certification criteria is not as strictly required because of the
different circumstances associated with settlements: Bellaire v. Daya, [2007] O.J. No. 4819 (S.C.J.)
at para. 16; National Trust Co. v. Smallhorn, [2007] O.J. No. 3825 (S.C.J.) at para. 8; Nutech
Brands Inc. v. Air Canada, [2008] O.J. No. 1065 (S.C.J.) at para. 9.
25 I am satisfied that for settlement purposes, all the criterion for certification have been satisfied
in the case at bar. I, therefore, certify this application as a class proceeding pursuant to the Class
Proceedings Act, 1992.
F. Settlement Approval
26 To approve a settlement of a class proceeding, the court must find that in all the circumstances
the settlement is fair, reasonable, and in the best interests of those affected by it: Dabbs v. Sun Life
Assurance, [1998] O.J. No. 1598 (Gen. Div.) at para. 9; Parsons v. Canadian Red Cross Society,
[1999] O.J. No. 3572 (S.C.J.) at paras. 68-73.
27 In determining whether to approve a settlement, the court, without making findings of facts on
the merits of the litigation, examines the fairness and reasonableness of the proposed settlement and
whether it is in the best interests of the class as a whole having regard to the claims and defences in
the litigation and any objections raised to the settlement: Baxter v. Canada (Attorney General)
(2006), 83 O.R. (3d) 481 (S.C.J.) at para. 10.
28 When considering the approval of negotiated settlements, the court may consider, among other
things: (a) likelihood of recovery or likelihood of success; (b) amount and nature of discovery,
evidence or investigation; (c) settlement terms and conditions; (d) recommendation and experience
of counsel; (e) future expenses and likely duration of litigation and risk; (f) recommendation of
neutral parties, (g) if any; number of objectors and nature of objections; (h) the presence of good
faith, arms-length bargaining and the absence of collusion; (i) the degree and nature of
communications by counsel and the representative parties with class members during the litigation;
and (i) information conveying to the court the dynamics of and the positions taken by the parties
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during the negotiation: Dabbs v. Sun Life Assurance Company of Canada (1998), 40 O.R. (3d) 429
(Gen. Div.) at 440-44, aff'd (1998), 41 O.R. (3d) 97 (C.A.), leave to appeal to S.C.C. refused Oct.
22, 1998, [1998] S.C.C.A. No. 372; Parsons v. The Canadian Red Cross Society, [1999] O.J. No.
3572 (S.C.J.) at paras. 71-72; Frohlinger v. Nortel Networks Corp., [2007] O.J. No. 148 (S.C.J.) at
para. 8; Kelman v. Goodyear Tire and Rubber Co., [2005] O.J. No. 175 (S.C.J.) at paras. 12-13;
Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd. (2005), 74 O.R. (3d) 758 (S.C.J.) at para.
117; Sutherland v. Boots Pharmaceutical plc, [2002] O.J. No. 1361 (S.C.J.) at para. 10.
29 In my opinion, the settlement in this case is fair, reasonable, and in the best interests of the
Class Members.
G. Fee Approval
30 Mr. Sayers entered into a Class Action Retainer Agreement in August 2004. The Fee
Agreement provides, among other things, that Gowlings will be paid 30% of any settlement
recovered on behalf of the class.
31 Lawyers, students, and paralegals have docketed about 320 hours on the file since it was
opened in March 2004. If billed at normal hourly rates, the current value of the accumulated fees,
disbursements and taxes would be about $155,000.
32 The disbursements are currently $3,245.41 and applicable taxes are $9,707.70. The total
disbursements will likely increase to cover the costs of a chartered accountant, David Gellman C.A.,
who will be retained by Gowlings to review all reassessment information provided by class
members in support of their claims.
33 Under the terms of the settlement, assuming all funds are paid to class members, Gowlings
will recover 30% of $337,800 ($137,800 + $200,000) or about $101,340 plus $50,000 for a total of
$151,340 for fees, disbursements, and all applicable taxes to cover services rendered until all claims
are processed and/or adjudicated.
34 The total settlement amount, taking into account all taxes, fees and disbursements incurred to
date, and fees and disbursements anticipated to complete the settlement (including a chartered
accountant), is less than the actual value of Gowlings' fees and disbursements to date without any
fee or premium and would represent a substantial but not full, indemnity award.
35 The fairness and reasonableness of the fee awarded in respect of class proceedings is to be
determined in light of the risk undertaken by the lawyer in conducting the litigation and the degree
of success or result achieved: Serwaczek v. Medical Engineering Corp., [1996] O.J. No. 3038 (Gen.
Div.); Parsons v. Canadian Red Cross Society (2000), 49 O.R. (3d) 281 (S.C.J.); Smith v. National
Money Mart, [2010] O.J. No. 873 (S.C.J.) at paras. 19-20.
36

Where the fee arrangements are a part of the settlement, the court must decide whether the fee
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arrangements are fair and reasonable, and this means that counsel are entitled to a fair fee which
may include a premium for the risk undertaken and the result achieved, but the fees must not bring
about a settlement that is in the interests of the lawyers, but not in the best interests of the Class
Members as a whole: Smith v. National Money Mart, supra, at para. 22.
37 Fair and reasonable compensation must be sufficient to provide a real economic incentive to
lawyers to take on a class proceeding and to do it well: Smith v. National Money Mart, supra, at
para. 23.
38 Factors relevant in assessing the reasonableness of the fees of Class Counsel include: (a) the
factual and legal complexities of the matters dealt with; (b) the risk undertaken, including the risk
that the matter might not be certified; (c) the degree of responsibility assumed by Class Counsel; (d)
the monetary value of the matters in issue; (e) the importance of the matter to the Class; (f) the
degree of skill and competence demonstrated by Class Counsel; (g) the results achieved; (h) the
ability of the Class to pay; (i) the expectations of the Class as to the amount of the fees; (j) the
opportunity cost to Class Counsel in the expenditure of time in pursuit of the litigation and
settlement: Smith v. National Money Mart, supra, at paras. 19-20.
39 In my opinion, class counsel's fee should be approved. Gowling, LaFleuer Henderson LLP
expended considerable time over a six-year period without any guarantee of payment. The case
called for ingenuity and creativity in negotiating a settlement that would provide a payment for
every class member and a potentially significant contribution toward the reassessed tax liability of
others. While the recovery is only partial, it is doubtful any recovery at all would have been possible
but for the lawyers' willingness to assist the class. If the lawyers were not paid a substantial portion
of their actual time, there would be no incentive to take on this type of proceeding.
40 I approve the counsel fee. I believe that the lawyers have earned their fee. The fee is fair and
reasonable compensation in all the circumstances.
H. Conclusion
41 For the above Reasons, I certify this action as a class proceeding, approve the settlement, and
approve the counsel fee.
P.M. PERELL J.
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