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Settlement Agreement. Each Party shall and is ordered to take all steps accorded to such
Party as set out and described in the Settlement Agreement.
5.

Notice of the settlement will be issued pursuant to the Settlement Agreement and in the
forms attached hereto as Appendix “4”.

6.

Class Members may opt-out of the proceeding in accordance with the Settlement
Agreement in the form attached hereto as Appendix “5”

7.

If more than 15% of the Group 1 Trust Employees opt-out of the proceeding, this Order may
be set aside on application by the University.

8.

Provided that the University does not apply to set aside this Order, effective immediately
upon the parties filing a Joint Certificate of Completion with the Court, which will be filed not
earlier than one day after the Take-Up Period Deadline and after substantially completing
the distribution of funds payable to Class Members under the Settlement Agreement, and
save and except with respect to the Defendants’ remaining obligations set forth in the
Settlement Agreement and this Order which have not been completed by the time of filing of
the Joint Certificate:
(a)

Action No. 1001-09969 is dismissed, including all of the claims asserted in the
Fresh as Amended Statement of Claim (the “Claims”), with-prejudice and without
costs to any party, and the dismissal shall be binding on the Parties and all Class
Members who have not opted-out;

(b)

Each of the Representative Plaintiffs, the AUPE and each Class Member who
have not opted-out have released, remised and forever discharged the
defendants, Trust Holders, and each of their ministers, board members, officers,
directors, governors, employees, agents, insurers, successors or assigns from
any and all Claims; and

(c)

Each Class Member who has not opted-out of the proceeding is bound by the
Settlement Agreement and Settlement Order and is deemed to have released,
remised and forever discharged the defendants, Trust Holders, and each of their
ministers, board members, officers, directors, governors, employees, agents,
insurers, successors or assigns from any and all Claims.
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SETTLEMENT AGREEMENT
Between:
The Alberta Union of Provincial Employees
(the “AUPE”)
-andLinda Marchuk, Daniel Lang and Cathy MacNaughton
(Collectively, the “Proposed Representative Plaintiffs”)
-andThe Board of Governors of the University of Calgary
-andThe Crown in Right of the Province of Alberta, as represented by the President of Treasury
Board and the Minister of Finance, the Public Service Pension Board, and The Alberta
Pensions Services Corporation
(Collectively, the “Crown”)
(each a “Party” and collectively, the “Parties”).

INTRODUCTION
1.

Prior to January 1, 2009, certain persons (“Trust Employees”) worked at the University of
Calgary (the “University”) and provided services to other persons (“Trust Holders”) who
also worked at the University. The services performed by Trust Employees and the terms
on which Trust Employees were engaged to perform services varied; however, all Trust
Employees were engaged directly by Trust Holders and were paid from money granted to
the Trust Holders from sources outside the University and not from ordinary University
budgets (“Trust Moneys”). The University provided administration services for the Trust
Moneys, on behalf of the Trust Holders.

2.

For many years prior to January 1, 2009, a dispute existed between some Trust
Employees and the AUPE on the one hand and the University on the other hand. In
particular, some Trust Employees and the AUPE took the position that Trust Employees
were employees of the University whereas the University took the position that a Trust
Employee was the employee of the particular Trust Holder who engaged the Trust
Employee.
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3.

In 2003, the AUPE applied to the Alberta Labour Relations Board (the “ALRB”) for a
determination as to whether certain Trust Employees were employees of the University for
the purposes of the Public Service Employee Relations Act, RSA 2000, c. P-43 (the
“PSERA”) and thus entitled to bargain collectively with the AUPE as their collective
bargaining agent. The ALRB decided that it would hear and determine the cases of 15
Trust Employees as test cases. On May 14, 2008, the ALRB rendered a decision (as
amended by further reasons of the ALRB on July 7, 2008) in which the ALRB held, among
other things, that the University was the employer of certain of the test case Trust
Employees for purposes of the PSERA so they were thus entitled to bargain collectively.

4.

As a result of the ALRB decision, on April 28, 2009, the AUPE and the University entered
into a Letter of Understanding (the “LOU”) with effect as of January 1, 2009. The LOU
resulted in the University issuing offers of employment to certain Trust Employees who
were employed at the University as of January 1, 2009. Some of those Trust Employees
accepted offers of employment with the University and became eligible and were enrolled
by the University in the Public Service Pension Plan effective as of January 1, 2009. The
LOU also resulted in the AUPE becoming the certified bargaining agent for those Trust
Employees. Other Trust Employees accepted offers of employment with the University into
management or professional positions and were enrolled by the University in the University
Academic Pension Plan.

5.

Following the implementation of the LOU, the Proposed Representative Plaintiffs and the
AUPE considered that there continued to be unresolved issues arising out of, or related to,
the status of Trust Employees for the period of time prior to January 1, 2009 including,
without limitation:
(a) the Trust Employees’ entitlement to pension and other employment-related benefits;
and
(b) errors made by the University in the administration of the Trust Moneys, including the
failure or omission on the part of the University to withhold and remit employer pension
contributions from the Trust Moneys, on behalf of the Trust Holders, and remit
employee pension contributions, on behalf of the Trust Employees.

6.

On July 7, 2010, the Proposed Representative Plaintiffs commenced Action No.
1001-09969 (the “Class Proceeding”) in the Court of Queen’s Bench of Alberta against
the University and the Crown, as a proposed class proceeding pursuant to the Class
Proceedings Act, S.A. 2003, c. 16.5, seeking remedies on behalf of certain Trust
Employees, particularly in relation to an alleged failure by the University to enroll Trust
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Employees in the Public Service Pension Plan and its failure to remit Public Service
Pension Plan contributions, as more particularly set out in the pleadings filed in the Class
Proceeding, including the amended pleadings contemplated by this Settlement
Agreement.
7.

On April 1, 2011, the AUPE commenced Action No. 1101-04595 (the “Judicial Review”) in
the Court of Queen’s Bench of Alberta against the Minister seeking remedies on behalf of
certain Trust Employees, as more particularly set out in the pleadings filed in the Judicial
Review. The University was added as a Respondent in the Judicial Review on consent on
January 25, 2012.

8.

Prior to and following commencement of the Class Proceeding and Judicial Review,
certain Trust Employees, including those who initiated Grievances 846005 and 846006,

Grievance 851891 and Grievance 852353 (each a “Termination Grievance Trust
Employee”), were notified that their fixed-term appointments were not being renewed or
were ending prior to the original termination date. The Termination Grievance Trust
Employees were each notified in writing in accordance with the notice schedule as set out
in the LOU, based on calculations of termination notice entitlement by the University using
January 1, 2009 as the effective date of appointment. The Termination Grievance Trust
Employees initiated grievances through AUPE with the University in relation to the
calculation of termination notice entitlements (a “Termination Grievance”), alleging that
the notice period calculated by the University was incorrect and that the period for which
they worked as Trust Employees prior to January 1, 2009 should be used in calculating
their termination notice entitlements. The University presented offers to resolve the
Termination Grievances based on their calculations of termination notice entitlements
using the January 1, 2009 effective date of appointment (the “Grievance Offers”).
9.

In order to resolve all of the issues that are raised, or that could have been raised, in the
Class Proceeding, the Judicial Review and the Termination Grievances, and to resolve all
issues arising out of, or related to, the employment status of every Trust Employee fully
and finally, the Parties, through mediation and negotiations, have agreed on the terms
contained in this Settlement Agreement.

NOW THEREFORE for good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged by each of the Parties, each of the Parties agrees as follows:
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DEFINITIONS AND INTERPRETATION
10.

The preceding statements and recitals are confirmed by each of the Parties to be true, to
the extent they pertain to matters within each of the Parties’ knowledge. The preceding
statements and recitals and the schedules mentioned herein and appended hereto (the
“Schedules”) form an integral part of this Settlement Agreement. Capitalized and bolded
words in the preceding statements and recitals shall have the same meanings in the body
of this Settlement Agreement. All references to Sections or Section numbers shall be
understood to be references to sections of this Settlement Agreement.

11.

In addition to the capitalized and bolded words that precede this Section, in this Settlement
Agreement (including in the Recitals):
(a) “Actuaries” means Mercer (Canada) Limited and the firm of George & Bell Consulting;
(b) “APS” means Alberta Pensions Services Corporation;
(c) “Arbitrated Group 1 Dispute Form” has the meaning given to that term in Section
21(b);
(d) “Arbitrated Group 2 Dispute Form” has the meaning given to that term in Section
36(b);
(e) “Arbitrator” means Andrew Sims, Q.C. or such other person agreed to by the Parties
or appointed by the Court, who is hereby appointed as arbitrator pursuant to the
Arbitration Act, R.S.A. 2000, A-43 to render decisions in relation to any Group 1
Dispute Form or any Group 2 Dispute Form;
(f)

“Baseball Arbitration” means, in relation to any arbitration required to be undertaken
in relation to this Settlement Agreement, that: (i) the decision of the Arbitrator shall be
made solely on the documents submitted by each party to the dispute with no oral
submissions or hearing; although, the Arbitrator may seek clarification from the parties
and give the parties an opportunity to respond briefly in writing to each other’s case,
provided the timeline required for the decision of the Arbitrator is still met, (ii) the
Arbitrator will choose one of the two positions without modification, and (iii) the
decision of the Arbitrator will be final and binding, without right of appeal on any
question of fact, question of law or question of mixed fact and law;

(g) “Business Day” means every day that is not a Saturday or “holiday” as defined in the
Interpretation Act, R.S.A. 2000, c. I-8;
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(h) “Claims” has the meaning given to that term in Section 12(c);
(i) “Class Counsel” has the meaning given to that term in Section 59(a);
(j) “Court” means a justice of the Court of Queen’s Bench of Alberta;
(k) “Court Order” means the orders referenced in Section 12(d) which may be granted in
the discretion of the Court in the Class Proceeding on the application of the Proposed
Representative Plaintiffs, substantially in the form appended hereto as Schedule “A”;
(l) “Due Date” has the meaning given to that term in Section 23(b);
(m) “Eligible” means that an individual appears to have satisfied all of the requirements of
Eligibility;
(n) “Eligibility” means the requirements of those rules in the Plan and its ancillary
documents, particularly those respecting participants and participation in the Plan,
which define an individual’s eligibility to be a member of the Plan, to acquire current
pensionable service in arrears, and to subsequently draw pension benefits, except the
requirement of being an employee of the University;
(o) “Form PS 136” means the Service Record (Contributions-Based Cost Application)
form PS136_09/2013 used by APS pursuant to the Plan or such replacement form to
Form PS 136 to be used by APS for the same purpose;
(p) “Form PS 137” means the Service Record (Actuarial Reserve-Based Cost Application)
form PS137_12/2013 used by APS pursuant to the Plan or such replacement form to
Form PS 137 to be used by APS pursuant to the Plan;
(q) “Group 1 Dispute Form” has the meaning given to that term in Section 18(b);
(r) “Group 1 Pool” has the meaning given to that term in Section 17;
(s) “Group 1 Settlement Form” has the meaning given to that term in Section 18(a);
(t) “Group 1 Trust Employee” means an individual who:
i. was engaged as a Trust Employee at any time during the Settlement
Period and was Eligible, as determined by the Actuaries, to contribute to
the Plan during the Settlement Period;
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ii. is an employee of the University, was enrolled in the Plan on or after
January 1, 2009 pursuant to their employment at the University and is
Eligible to contribute to the Plan; and
iii. has not opted-out of the Settlement Class in the manner provided in the
Court Order;
(u) “Group 2 Dispute Form” has the meaning given to that term in Section 33(b);
(v) “Group 2 Pool” has the meaning given to that term in Section 32;
(w) “Group 2 Settlement Form” has the meaning given to that term in Section 33(a);
(x) “Group 2 Trust Employee” means an individual, including an estate of an individual,
who:
i. is not a Group 1 Trust Employee;
ii. was engaged as a Trust Employee at any time during the Settlement
Period and was Eligible, as determined by the Actuaries, to contribute to
the Plan during the Settlement Period;
iii. is not an employee of the University or is an employee of the University but
is not Eligible to contribute to the Plan; and
iv. has not opted-out of the Settlement Class in the manner provided in the
Court Order;
(y) “Group 3 Claim Form” has the meaning given to that term in Section 41(a);
(z) “Group 3 Pool” has the meaning given to that term in Section 40;
(aa)“Group 3 Trust Employee” means an individual, including an estate of an individual,
who:
i. is not a Group 1 Trust Employee or a Group 2 Trust Employee;
ii. was engaged as a Trust Employee at any time prior to January 1, 2009;
and
iii. has not opted-out of the Settlement Class in the manner provided in the
Court Order;
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(bb)“Individual Settlement Amount” has the meaning given to that term in Section
18(a)(i);
(cc) “Individual Settlement Amount Distribution Options” has the meaning given to that
term in Section 18(a)(ii);
(dd)“List of Trust Employees” means the list prepared by the University and Mercer
(Canada) Limited which: (i) sets out the individuals who appear to have been engaged
as Trust Employees during the Settlement Period, (ii) provides calculations and
classifies the Trust Employees based on the University Records as at May 12, 2015,
and (iii) was provided by University Counsel to Class Counsel on May 15, 2015;
(ee)“Notice of Costs” has the meaning given to that term in Section 23;
(ff) “Opt-Out Form” means the form, appended as Appendix “5” to the Court Order, by
which a person may indicate their choice to opt-out of the Settlement Class entirely;
(gg)“Pension Plan” or “Plan” means the Public Service Pension Plan, established under
the Public Sector Pension Plan Act, RSA 2000, c P-41, as amended, and as contained
in AR 368/1993, as amended;
(hh)“Pre-2007 Settlement Amount” means the amount to be paid to a Group 1 Trust
Employee or a Group 2 Trust Employee as complete satisfaction for any and all Claims
which may have arisen prior to the Settlement Period;
(ii) “Pre-Settlement Period Application” has the meaning given to that term in Section
18(a)(viii);
(jj) “Settlement Class” means every person who is a Group 1 Trust Employee, a Group 2
Trust Employee or a Group 3 Trust Employee;
(kk) “Settlement Notice” means the notice(s) appended as Appendix “4” to the Court
Order;
(ll) “Settlement Period” means the 2 year period between January 1, 2007 and
December 31, 2008, inclusive of those dates;
(mm)

“Take-Up Period Deadline” has the meaning given to that term in Section 19;

(nn)“Termination Grievance Settlement Amount” has the meaning given to that term in
Section 33(a)(iv);
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(oo)“University Accepted Group 3 Claim” has the meaning given to that term in Section
44;
(pp)“University Approved Group 1 Dispute Form” has the meaning given to that term in
Section 21(a);
(qq)“University Approved Group 2 Dispute Form” has the meaning given to that term in
Section 36(a);
(rr) “University Counsel” has the meaning given to that term in Section 59(c);
(ss) “University Denied Group 3 Claim” has the meaning given to that term in Section 44;
and
(tt) “University Records” means records (including incomplete records) related to any
Trust Employee within the actual possession of the Human Resources Department of
the University and which, for greater clarity, do not include records that are only within
the possession of a Trust Holder or a Trust Employee.
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CONDITIONS PRECEDENT TO THE AGREEMENT
12.

This Settlement Agreement is subject to the following conditions precedent and, if any of
the conditions precedent is not satisfied or not waived as provided herein, then this
Settlement Agreement shall be void ab initio:
(a) on or before May 15, 2015, the Settlement Agreement must be approved by the Board
of Governors of the University and the University must provide a certificate to the other
Parties to certify that condition 12(a) of this Agreement has been satisfied;
(b) on or before May 15, 2015, the Settlement Agreement must be approved by President
of AUPE and the AUPE must provide a certificate to the other Parties to certify that
condition 12(b) of this Agreement has been satisfied;
(c) on or before May 15, 2015, the Proposed Representative Plaintiffs shall have filed in
the Class Proceeding, and served on counsel for each of the defendants in the Class
Proceeding, a proposed Fresh as Amended Statement of Claim (to be approved by the
Court, if necessary) substantially in the form appended as Appendix “1” to Schedule
“A”, which shall include and advance all possible claims of any Trust Employee arising
out of or related to their services as a Trust Employee during any period prior to
January 1, 2009, including any claims, in respect of any period prior to January 1,
2009, whether arising under statute, contract or any other legal or equitable basis,
whether in respect of salary, wages, overtime pay, vacation pay, termination pay
(including, for greater certainty, the Termination Grievances, as defined herein),
severance pay, medical, dental, health care, disability premiums or benefits, union
dues, pension contributions, any claim or assertion for recognition of service, and
whether in respect of any other matters incidental to the employment relationship
alleged in the Class Proceeding (the “Claims”);
(d) on or before May 15, 2015, the Parties to the Class Proceeding and Judicial Review
shall have filed a joint application in the Class Proceeding returnable on June 4, 2015
and, on June 4, 2015 or on such subsequent date in the Court’s discretion, the Court
shall have granted the Court Order substantially in the form appended hereto as
Schedule “A”, which shall include orders binding on the Parties and the Settlement
Class as well as orders dismissing the Class Proceeding and Judicial Review on a
with-prejudice basis without costs to any party or the Judicial Review shall be
dismissed by consent order filed by the Parties on the same date as and in conjunction
with the Court Order.
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13.

The condition precedent set forth in Section 12(a) is for the sole benefit of the University
and may be waived only by the University.

14.

The condition precedent set forth in Section 12(b) is for the sole benefit of the AUPE and
may be waived only by the AUPE.

15.

Each of the Parties acknowledges that:
(a) those parts of the conditions precedent set forth in Section 12(d) relating to actions of
the Court are true conditions precedent, the satisfaction of which is entirely in the
discretion of a third party (the Court), and so may not be waived by any Party;
(b) the actions required by the Parties set forth in Sections 12(c) and (d) are mandatory
and may not be waived and AUPE, and the Proposed Representative Plaintiffs, the
University and the Crown will each carry out such required actions.
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GROUP 1 SETTLEMENT
16.

By reason of this Settlement Agreement and Court Order only, the Parties agree that for
the period covered by this Settlement Agreement, the Group 1 Trust Employees are and
were employees of the University for the purposes of the Plan.

17.

The University will establish a global, lump-sum, pool of funds equal to CAD$2,200,000
(the “Group 1 Pool”), which amount is for all purposes final and shall not be recalculated
for any reason.

18.

On or before the date that is two (2) months after the date on which the Court Order is
granted the University shall send to each individual who appears (based on the University
Records) to be a Group 1 Trust Employee and who is set out as a Group 1 Trust Employee
in the List of Trust Employees, a Settlement Notice, by way of regular mail to the current or
last known address shown in the University Records, describing the settlement and, as
required by the Court Order, containing the following forms and information:
(a) a form (the “Group 1 Settlement Form”) setting out:
(i) the amount of the employer portion of the cost of current pensionable service
in arrears that would have been required to be contributed to the Plan by the
University, including applicable interest (assuming a lump sum contribution) in
accordance with Schedule “B” appended hereto (the “Individual Settlement
Amount”), which amount shall be calculated based on the University Records
for that Group 1 Trust Employee for their services during the Settlement
Period, and such other information that would have appeared on Form PS 136
in such format as may be acceptable to APS, along with the corresponding
amount of the employee portion (with applicable interest) that would have
been required to be contributed by the Group 1 Trust Employee;
(ii) the three options that each Group 1 Trust Employee has in relation to the
distribution of their Individual Settlement Amount (the “Individual Settlement
Amount Distribution Options”), being:
1. Option 1: receive the Individual Settlement Amount in cash, less
applicable statutory withholdings or deductions, with no amount to be
contributed to the Plan by either the University or the Group 1 Trust
Employee for the purchase of any current pensionable service;

Page 11 of 31

2. Option 2: direct that the Individual Settlement Amount be contributed
to the Plan by the University as the employer portion of the cost to
purchase the current pensionable service in arrears for the Settlement
Period, and the Group 1 Trust Employee will provide, from his or her
own resources, the corresponding amount of the employee portion
required to be contributed to the Plan in respect of that service; or
3. Option 3: direct that the Individual Settlement Amount be contributed
to the Plan by the University, as both the employer portion and the
employee portion of the cost to purchase such current pensionable
service in arrears for as much of the Settlement Period as the
Individual Settlement Amount will allow, as confirmed by APS,
provided that the aggregate amounts required for the employer
portion and employee portion shall not exceed the Individual
Settlement Amount;
(iii) a place to indicate their choice, irrevocably, among the Individual Settlement
Amount Distribution Options and, if choosing Option 2, whether the Group 1
Trust Employee will be providing the employee portion by way of a lump sum
payment or by way of payroll deductions;
(iv) that, separate from the Individual Settlement Amount, a Pre-2007 Settlement
Amount will be paid to each Group 1 Trust Employee in the amount of
CAD$1,000 cash, less applicable statutory withholdings or deductions as
complete satisfaction for any and all Claims which may have arisen prior to the
Settlement Period;
(v) a proviso that the Individual Settlement Amount and Pre-2007 Settlement
Amount will be subject to reduction and pro-rata apportionment if the total
amount of all payments required to be made by the University from the Group
1 Pool pursuant to this Settlement Agreement exceeds the total amount of the
Group 1 Pool;
(vi) a place where the Group 1 Trust Employee may indicate their acceptance of
the amounts offered in the Group 1 Settlement Form, as may be adjusted by
any necessary pro-rata apportionment, by checking a box and providing their
signature;
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(vii) a place to indicate their most current contact information and preferred method
of contact; and
(viii) information that:
1. the Group 1 Trust Employee may, independent of this Settlement
Agreement and pursuant to the Plan, apply directly to APS via Form
PS137 to purchase pensionable service, strictly at his or her own cost
and not at any cost to the University, for any period(s) prior to the
Settlement Period (a “Pre-Settlement Period Application”);
2. if the Group 1 Trust Employee decides to make a Pre-Settlement
Period Application, he or she will have the onus to provide to the
University sufficient information and documentation about their dates
of employment as a Trust Employee and their earnings during those
dates, such that the University may confirm or verify the claim and
complete and confirm the information required in Form PS137, as it
would do in the ordinary course; and
3. to be clear, while the University will take all reasonable steps to
confirm and verify a Pre-Settlement Period Application, including by
comparing the information provided by the Group 1 Trust Employee
with any relevant data within the University Records, the University
cannot and does not provide any guarantee that they will confirm and
verify any given Pre-Settlement Period Claim; and
(b) a separate form (a “Group 1 Dispute Form”) by which that Group 1 Trust Employee
may indicate their dispute of the information contained in or amount of the Individual
Settlement Amount, along with their supporting reasons and information in that regard
and, if they have chosen Option 2, their choice of payment by lump sum or payroll
deduction; and
(c) information on how to obtain an Opt-Out Form by which the Group 1 Trust Employee
may indicate their choice to opt-out of the proceedings and Settlement Class entirely.
19.

On or before the date that is three (3) months after the date on which the Settlement Notice
is transmitted (the “Take-Up Period Deadline”), every Group 1 Trust Employee may, at
their election:
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(a) complete, sign and deliver the Group 1 Settlement Form to the University in the
approved manner;
(b) complete, sign and deliver a Group 1 Dispute Form to the University in the approved
manner, including supporting information such as contract documents, T-4 slips,
income tax returns or other relevant evidence considering the basis of the dispute; or
(c) complete, sign and deliver the Opt-Out Form in the approved manner to Class
Counsel.
20.

If any Group 1 Trust Employee does not, pursuant to Section 19, complete, sign and
deliver a Group 1 Settlement Form, a Group 1 Dispute Form or an Opt-Out Form, then
each such Group 1 Trust Employee shall be deemed to:
(a) be a member of the Settlement Class and bound by the Court Order; and
(b) have accepted the information and the Individual Settlement Amount set out in the
Group 1 Settlement Form, completed and delivered their Group 1 Settlement Form,
elected Option 1 from the Individual Settlement Amount Distribution Options and
accepted the Pre-2007 Settlement Amount.

21.

With regard to each Group 1 Dispute Form delivered to the University in accordance with
Section 19(b), the University shall, as soon as reasonably possible after receipt:
(a) notify the Group 1 Trust Employee that their Group 1 Dispute Form is accepted by the
University (a “University Approved Group 1 Dispute Form”) and advise the Group 1
Trust Employee of the revised Individual Settlement Amount, subject to any necessary
pro-rata apportionment as provided herein; or
(b) notify the Group 1 Trust Employee that their Group 1 Dispute Form is not accepted by
the University (along with the University’s reasoning and information in that regard)
and submit that notification along with the Group 1 Settlement Form and the Group 1
Dispute Form to the Arbitrator to determine the Individual Settlement Amount for that
Group 1 Trust Employee (an “Arbitrated Group 1 Dispute Form”). Subject to any
adjustments required pursuant to Section 22 and Section 28, the Arbitrator shall decide
by Baseball Arbitration, within 30 days of the submission, whether the Individual
Settlement Amount to which the Group 1 Trust Employee is entitled is: (i) as set out in
the original Group 1 Settlement Form, or (ii) should be recalculated based on the
documents and information submitted by the Group 1 Trust Employee with their Group
1 Dispute Form.
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22.

As soon as reasonably possible after the steps set out in Section 21 are completed, the
University shall:
(a) calculate all of the amounts required to be paid by the University pursuant to all Group
1 Settlement Forms (delivered to the University pursuant to Section 19(a) or deemed to
have been delivered pursuant to Section 20), University Approved Group 1 Dispute
Forms and Arbitrated Group 1 Dispute Forms, as well as any amounts required to be
paid to the Arbitrator from the Group 1 Pool pursuant to Section 51 to determine if any
pro-rata apportionment is required pursuant to Section 28 and, if so, adjust the
Individual Settlement Amounts and Pre-2007 Settlement Amounts accordingly, which
adjusted amounts shall be for all purposes final and shall not be recalculated for any
reason, subject only to adjustments made to the Individual Settlement Amounts by
APS in the Notice of Costs referred to in Section 23 or to any further pro-rata
apportionment required by Section 23(c) or otherwise pursuant to this Settlement
Agreement;
(b) if any pro-rata adjustments are made pursuant to subsection (a), notify all Group 1
Trust Employees affected of the new adjusted amounts; and
(c) for each Group 1 Trust Employee who selected either Option 2 or Option 3 from the
Individual Settlement Amount Distribution Options, submit to APS each Group 1
Settlement Form, University Approved Group 1 Dispute Form and Arbitrated Group 1
Dispute Form that it receives, as adjusted pursuant to this section, Section 23 or
Section 28, as necessary.

23.

As soon as reasonably possible after receipt of any documents referred to in Section 22:
(a) APS shall process each Group 1 Settlement Form, University Approved Group 1
Dispute Form and Arbitrated Group 1 Dispute Form it receives from the University, in
accordance with the Plan;
(b) APS shall produce a notice of costs (the “Notice of Costs”) for each person confirming
the amounts that are required to be contributed to the Plan by the University and the
Group 1 Trust Employee, including applicable interest in accordance with Schedule
“B”, along with the date by which such payments are required to be made (the “Due
Date”), in accordance with the Plan;
(c) if there should be any discrepancy between the Individual Settlement Amounts and the
amounts set out in the Notices of Costs, including due to any amortized interest
required due to payments to be made by way of payroll deduction, the University shall
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make any additional necessary pro-rata adjustments in accordance with Section 28
and shall notify all affected Group 1 Trust Employees of the new adjusted amounts;
(d) for each Group 1 Trust Employee who selected Option 1 from the Individual Settlement
Amount Distribution Options (either directly or as deemed pursuant to Section 20),
provide the requisite payment in cash for the Individual Settlement Amount; and
(e) for each Group 1 Trust Employee, provide payment in cash for the Pre-2007
Settlement Amount.
24.

As soon as reasonably possible after receipt of the Notice of Costs and no later than one
(1) week prior to the Due Date, each Group 1 Trust Employee who selected Option 2 from
the Individual Settlement Amount Distribution Options, who is Eligible on that date and
remains Eligible and who will be providing their payment required by the Notice of Costs by
way of a lump sum, shall provide their lump sum payment to the University and then the
University shall, no later than the Due Date:
(a) contribute the Group 1 Trust Employee’s lump sum payment to the Plan; and
(b) contribute to the Plan, from the Group 1 Pool, for each such Group 1 Trust Employee,
the full amount of the employer portion of the cost set out in the Notice of Costs, subject
to any pro-rata apportionment required pursuant to Section 28 or otherwise pursuant to
this Settlement Agreement.

25.

For each Group 1 Trust Employee who selects Option 2 from the Individual Settlement
Amount Distribution Options, who is Eligible on that date and remains Eligible, and elects
to contribute their employee portion to the Plan that is required by the Notice of Costs by
way of payroll deductions (pursuant to Section 29), the University shall contribute to the
Plan for such Group 1 Trust Employee, from the Group 1 Pool, as each payroll deduction
contribution is made to the Plan by such Group 1 Trust Employee, such lesser amount of
the full employer portion of the cost set out in the Notice of Costs equal to each such payroll
deduction contribution, and shall make the initial payroll deduction contributions for both
the employee and the University no later than the Due Date, subject to any pro-rata
apportionment required by Section 28 or otherwise pursuant to this Settlement Agreement.

26.

As soon as reasonably possible after receipt of the Notice of Costs and no later than the
Due Date, in respect of each Group 1 Trust Employee who selects Option 3 from the
Individual Settlement Amount Distribution Options and who is Eligible on that date and
remains Eligible, the University shall:
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(a) contribute to the Plan from the Group 1 Pool the amount of the employer portion of the
cost from the Individual Settlement Amount, as set out in the Notice of Costs; and
(b) contribute from the Group 1 Pool to the Plan the remainder of the Individual Settlement
Amount for that Group 1 Trust Employee (after the employer contribution is made
pursuant to subsection (a)) to cover the amount required for the Group 1 Trust
Employee’s employee portion of the cost set out in the Notice of Costs; however,
(i) if there should be any additional amount required to be paid to APS beyond the
Individual Settlement Amount to cover both the employer and employee
contributions required in the Notice of Costs, then that amount shall be paid by
the Group 1 Trust Employee directly to APS from their own resources in
accordance with the applicable timelines set out by APS; and
(ii) if there should be any amount remaining of the Individual Settlement Amount
after both the employer and employee contributions required by the Notice of
Costs have been paid to APS, then that amount shall be provided in cash from
the University to the Group 1 Trust Employee from the Group 1 Pool, provided
that the amount is a minimum of CAD$100.
27.

Any Group 1 Trust Employee who has selected either Option 2 or Option 3 from the
Individual Settlement Amount Distribution Options who is not Eligible on the date that is
one week prior to the Due Date, in accordance with Section 22, and on the Due Date shall
receive the full amount of the employer portion of the cost set out in the Notice of Costs,
subject to any pro-rata apportionment required pursuant to Section 28 or otherwise
pursuant to this Settlement Agreement.

28.

Notwithstanding anything that is or may be to the contrary contained herein, in no
circumstances shall the University be obligated to make any payments, or withhold or
deduct any amounts on such payments, to Group 1 Trust Employees, the Plan or the
Arbitrator, pursuant to Section 51, in excess of the amount of the Group 1 Pool. In
particular, if the aggregate of all amounts required to be paid by the University from the
Group 1 Pool pursuant to this Settlement Agreement exceeds the amount of the Group 1
Pool, then all such amounts, other than any amounts required to be paid by the University
out of the Group 1 Pool pursuant to Section 51, shall be reduced pro rata so that the
aggregate of all amounts referred to in this Section does not exceed the amount of the
Group 1 Pool.
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29.

In regards to any payments or contributions required to be made to APS by Group 1 Trust
Employees, other than any amount that may be required pursuant to Section 26(b)(i),
Group 1 Trust Employees shall be given the option to request, irrevocably, to make a
one-time lump sum payment to the Plan from their own resources or to finance their
required payment through payroll deductions on whatever terms and schedule is
acceptable to APS and in accordance with the Plan rules, particularly sections 23 and 24 of
the Plan, except that in no case shall such payroll deductions be scheduled for any period
longer than 18 months, and the University shall remit all such employee contributions
deducted from payroll pursuant to such a request.

30.

Other than pursuant to a Group 1 Trust Employee’s selection of Option 3 among the
Individual Settlement Amount Distribution Options, in no circumstances shall the University
be liable to pay any contribution required to be made to APS by a Group 1 Trust Employee,
whether from the Group 1 Pool or otherwise.

31.

Subject to Section 38, any funds remaining in the Group 1 Pool after the University has
remitted or accounted for all payments, withholdings and deductions and contributions
required in relation to Group 1 Trust Employees, shall revert back to the University.
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GROUP 2 SETTLEMENT
32.

The University will establish a global, lump-sum, pool of funds equal to CAD$4,000,000
(the “Group 2 Pool”), which amount is for all purposes final and shall not be recalculated
for any reason, but may be increased pursuant to Section 38.

33.

On or before the date that is two (2) months after the date on which the Court Order is
granted the University shall send to each individual who appears, based on the University
Records, to be a Group 2 Trust Employee and who is set out as a Group 2 Trust Employee
in the List of Trust Employees, a Settlement Notice by way of regular mail to the current or
last known address shown in the University Records, describing the settlement and, as
required by the Court Order, containing the following forms and information:
(a) a form (the “Group 2 Settlement Form”) setting out:
(i) the Individual Settlement Amount, which in relation to Group 2 Trust
Employees means the employer portion of the cost of current pensionable
service in arrears which would have been required to be contributed to the
Plan by the University, including applicable interest (assuming a lump sum
contribution) in accordance with Schedule “C” appended hereto, which
amount shall be calculated based on the University Records for that Group 2
Trust Employee for their services during the Settlement Period based on the
assumption that the Group 2 Trust Employee was an employee of the
University and would have elected to participate in the Plan;
(ii) that the Group 2 Trust Employee is entitled to receive from the Group 2 Pool
the greater of the amount calculated pursuant to sub-Section (i) and
CAD$300, subject to Section 35 and subject to all applicable statutory
withholdings and deductions being withheld or deducted;
(iii) that, subject to Section 35, a Pre-2007 Settlement Amount will be paid to each
Group 2 Trust Employee in the amount of CAD$300, less applicable statutory
withholdings or deductions, as complete satisfaction for any and all Claims
which may have arisen prior to the Settlement Period;
(iv) that an amount of CAD$700 will be paid (the “Termination Grievance
Settlement Amount”), less applicable statutory withholdings or deductions, to
each of those Group 2 Trust Employees who, as at the date of the Court Order,
are a Termination Grievance Trust Employee as complete satisfaction for their
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Termination Grievance in relation to services provided prior to January 1,
2009, provided that by the Take-Up Period Deadline:
1. the Termination Grievance Trust Employee has also accepted the
outstanding Grievance Offer from the University as full and final
settlement of all issues associated with their Termination Grievance in
relation to the period from January 1, 2009 to the date of the
termination of their appointment and any further claim to notice or pay
in lieu of notice as a result of the termination of their appointment, and
2. the AUPE has withdrawn the Termination Grievance in respect of that
Termination Grievance Trust Employee;
(v) a proviso that the Individual Settlement Amount, Pre-2007 Settlement Amount
and Termination Grievance Settlement Amount set out in the Group 2
Settlement Form will be subject to reduction and pro-rata apportionment if the
total amount of all payments required to be made by the University from the
Group 2 Pool pursuant to this Settlement Agreement exceeds the total amount
of the Group 2 Pool combined with any additional amounts which may be
available pursuant to Section 38;
(vi) a place where the Group 2 Trust Employee may indicate their acceptance of
the amounts offered in the Group 2 Settlement Form, as may be adjusted by
any necessary pro-rata apportionment, by checking a box and providing their
signature;
(vii) a place to indicate their most current contact information and preferred method
of contact;
(b) a separate form (a “Group 2 Dispute Form”) by which the Group 2 Trust Employee
may indicate their dispute of the information contained in or amount of the Individual
Settlement Amount, along with their supporting reasons and information in that regard;
and
(c) information about how to obtain an Opt-Out Form by which the Group 2 Trust
Employee may indicate their choice to opt-out of the proceedings and Settlement
Class entirely;
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34.

On or before the Take-up Period Deadline, every Group 2 Trust Employee may, at their
election:
(a) complete, sign and deliver the Group 2 Settlement Form to the University in the
approved manner;
(b) complete, sign and deliver a Group 2 Dispute Form to the University in the approved
manner, including supporting information, such as contract documents, T-4 slips,
income tax returns or other relevant evidence considering the basis of the dispute; or
(c) complete, sign and deliver the Opt-Out Form, in the approved manner, to Class
Counsel.

35.

If any Group 2 Trust Employee does not, pursuant to Section 34, complete, sign and
deliver a Group 2 Settlement Form, a Group 2 Dispute Form or an Opt-Out Form, as
applicable, then each such Group 2 Trust Employee shall be deemed to be:
(a) a member of the Settlement Class and bound by the Court Order; and
(b) disentitled from receiving any of the benefits provided in this Settlement Agreement
and the University shall be relieved from making any payments to each such Group 2
Trust Employee.

36.

With regard to each Group 2 Dispute Form delivered to the University in accordance with
Section 34(b), the University shall, as soon as reasonably possible after receipt:
(a) notify the Group 2 Trust Employee that their Group 2 Dispute Form is accepted by the
University (a “University Approved Group 2 Dispute Form”) and advise the Group 2
Trust Employee of the revised Individual Settlement Amount, subject to any necessary
pro-rata apportionment as provided herein; or
(b) notify the Group 2 Trust Employee that their Group 2 Dispute Form is not accepted by
the University (along with the University’s reasoning and information in that regard)
and submit that notification along with the Group 2 Settlement Form and the Group 2
Dispute Form to the Arbitrator to determine the Individual Settlement Amount for that
Group 2 Trust Employee (an “Arbitrated Group 2 Dispute Form”). Subject to any
adjustments to be made pursuant to Section 38, the Arbitrator shall decide by Baseball
Arbitration, within 30 days of the submission, whether the Individual Settlement
Amount to which the Group 2 Trust Employee is entitled is: (i) as set out in the original

Page 21 of 31

Group 2 Settlement Form, or (ii) should be recalculated based on the documents
submitted by the Group 2 Trust Employee with their Group 2 Dispute Form.
37.

Subject to Section 35 and Section 38 and subject to all applicable statutory withholdings
and deductions being withheld or deducted from the payment, as soon as reasonably
possible after the steps set out in Section 36 are completed, the University shall:
(a) calculate all of the amounts required to be paid by the University pursuant to all Group
2 Settlement Forms (which have been delivered to the University in accordance with
Section 34), University Approved Group 2 Dispute Forms and Arbitrated Group 2
Dispute Forms, as well as any amounts required to be paid to the Arbitrator pursuant to
Section 51, to see if any pro-rata apportionment is required and, if so, adjust the
amounts to be paid by the University in accordance with Section 38;
(b) if any pro-rata adjustments are made pursuant to subsection (a), notify all affected
Group 2 Trust Employees of the new adjusted amounts;
(c) pay in cash to each Group 2 Trust Employee, from the Group 2 Pool, the following
amounts, subject to any necessary reduction and pro-rata apportionment:
(i) the Individual Settlement Amount and Pre-2007 Settlement Amount set out
in the applicable Group 2 Settlement Form, University Approved Group 2
Dispute Form or Arbitrated Group 2 Dispute Form (as adjusted by any
required pro-rata apportionment); and
(ii) if applicable, the Termination Grievance Settlement Amount (as adjusted
by any required pro-rata apportionment).

38.

Notwithstanding anything that is or may be to the contrary herein, in no circumstances shall
the University be obligated to make any payments, or withhold or deduct any amounts on
such payments, to the Group 2 Trust Employees or the Arbitrator (pursuant to Section 51),
in excess of the amount of the Group 2 Pool. In particular, if the aggregate of all amounts
required to be paid by the University from the Group 2 Pool pursuant to this Settlement
Agreement exceeds the amount of the Group 2 Pool, then all such amounts, other than any
amounts required to be paid by the University out of the Group 2 Pool pursuant to Section
51, shall be reduced pro rata so that the aggregate of all amounts referred to in this Section
does not exceed the amount of the Group 2 Pool. However, should reduction and pro-rata
apportionment become necessary in relation to the payments required to be made in
respect of Group 2 Trust Employees and should there be any amount remaining in the
Group 1 Pool after all payments required to be made in respect of Group 1 Trust
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Employees are accounted for, then any such amount remaining in the Group 1 Pool shall
be added to and become part of the Group 2 Pool and, taking into account the increased
amount in the Group 2 Pool, the University shall make a new determination as to whether
any reduction and pro-rata apportionment is required and, if so, adjust the amounts to be
paid by the University accordingly, except for any amounts to the paid to the Arbitrator from
the Group 2 Pool pursuant to Section 51, which adjusted amounts shall be for all purposes
final and shall not be recalculated for any reason, subject to any other pro-rata
apportionment that may be required pursuant to this Settlement Agreement.
39.

Any funds remaining in the Group 2 Pool, after the University has remitted or accounted for
all payments, withholdings and deductions required in relation to Group 2 Trust Employees
shall revert back to the University.
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GROUP 3 SETTLEMENT
40.

The University will establish a global, lump-sum, pool of funds equal to CAD$300,000 (the
“Group 3 Pool”), which amount is for all purposes final and shall not be recalculated for
any reason.

41.

On or before the date that is two (2) months after the date on which the Court Order is
granted the University shall send the Settlement Notice to each individual who appears,
based on the University Records, to be a Group 3 Trust Employee and who is set out as
such in the List of Trust Employees, by way of regular mail to the last known address in the
University Records, and shall also cause publication of the Settlement Notice in
advertisements in the Calgary Herald and the Edmonton Journal in accordance with the
Court Order, advising of the settlement and Court Order and indicating how to obtain the
following:
(a) a form by which to submit a claim to the University as a Group 3 Trust Employee to
receive up to a maximum of CAD$300 from the Group 3 Pool (a “Group 3 Claim
Form”);
(b) an Opt-Out Form by which the Group 3 Trust Employee may indicate their choice to
opt-out of the proceedings and Settlement Class entirely.

42.

On or before the Take-up Period Deadline, each Group 3 Trust Employee may, at their
election:
(a) complete, sign and deliver a Group 3 Claim Form to the University, provided that if they
are providing a Group 3 Claim Form as a result of receiving the Settlement Notice by
way of the newspaper advertisements and not by way of regular mail sent to their last
known address then they also submit at the same time evidence that they are a Group
3 Trust Employee; or
(b) complete, sign and deliver an Opt-Out Form, in the approved manner, to Class
Counsel.

43.

If any Group 3 Trust Employee does not, pursuant to Section 42, complete, sign and
deliver a Group 3 Claim Form or an Opt-Out Form , then that Group 3 Trust Employee shall
be deemed to be:
(a) a member of the Settlement Class and bound by the Court Order; and
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(b) disentitled from receiving any of the benefits provided in this Settlement Agreement
and the University shall be relieved from making any payment to each such Group 3
Trust Employee.
44.

With regard to each Group 3 Claim Form delivered to the University in accordance with
Section 42, the University shall, as soon as reasonably possible after receipt, notify each
Group 3 Trust Employee whether their claim is accepted by the University (a “University
Accepted Group 3 Claim”), meaning that the Group 3 Trust Employee has established
proof of their claim to the satisfaction of the University, provided that the University shall be
deemed to have accepted each Group 3 Claim Form submitted by an individual who is
shown on the List of Trust Employees as a Group 3 Trust Employee, or whether their claim
is not supported and so cannot be accepted by the University (a “University Denied
Group 3 Claim”); the University’s determination of each such claim is in its sole and
unfettered discretion and there shall be no appeal or review nor other opportunity for the
Group 3 Trust Employee to dispute the decision of the University by arbitration or
otherwise.

45.

Notwithstanding anything that is or may be to the contrary herein, in no circumstances shall
the University be obligated to make any payments, or withhold or deduct any amounts on
such payments, to the Group 3 Trust Employees in excess of the amount of the Group 3
Pool. In particular, if the aggregate amount of all amounts required to be paid by the
University from the Group 3 Pool pursuant to this Settlement Agreement exceeds the
amount of the Group 3 Pool, then all such amounts shall be reduced pro rata so that the
aggregate of all amounts referred to in this Section does not exceed the amount of the
Group 3 Pool.

46.

Subject to Section 45 and subject to all applicable statutory withholdings and deductions
being withheld or deducted from the payment, as soon as reasonably possible after
sending out all University Accepted Group 3 Claims and all University Denied Group 3
Claims, the University shall pay in cash from the Group 3 Pool to every Group 3 Trust
Employee with a University Accepted Group 3 Claim, the lesser of:
(a) CAD$300; and
(b) such lesser pro-rated amount of the Group 3 Pool, if the aggregate amount of all
University Accepted Group 3 Claims exceeds the amount of the Group 3 Pool.
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47.

Any funds remaining in the Group 3 Pool after the University has remitted or accounted for
the payments, withholdings and deductions required in relation to Group 3 Trust
Employees, shall revert back to the University.
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GENERAL
48.

The amounts of the Group 1 Pool and Group 2 Pool are agreed to be based on the
University Records and any errors or omissions in the University Records shall not form the
basis of any action against the University in absence of proof of actual fraud on the part of
the University.

49.

The Parties agree that the Actuaries are released from liability for any and all work done by
them towards producing calculations based on the University Records and any and all
work in any way arising out of or in relation to this Settlement Agreement.

50.

The Parties agree that, by signing this Settlement Agreement each of the Proposed
Representative Plaintiffs and AUPE hereby release, remise and forever discharge the
defendants, Trust Holders, and each of their ministers, board members, officers, directors,
governors, employees, agents, insurers, successors or assigns from any and all Claims.

51.

The Parties agree that the charges of the Arbitrator(s) in connection with any arbitrations
conducted pursuant to Sections 21(b) or 36(b) will be borne, initially, equally by the
University and the Group 1 Pool if a Group 1 Trust Employee is bringing the dispute or
equally by the University and the Group 2 Pool if a Group 2 Trust Employee is bringing the
dispute, subject to the power of the Arbitrator to apportion costs as deemed fit, including to
direct that any and all charges initially paid from the Group 1 Pool or Group 2 Pool, as
applicable, will instead be borne by the University, the Group 1 Trust Employee or the
Group 2 Trust Employee, as applicable. In apportioning costs, the Arbitrator may have
specific regard to the merits of the dispute brought by the Trust Employee including
considering the requirements of supporting information or other evidence as set out in this
Settlement Agreement.

52.

Subject to Section 51, the Parties agree that they will each pay their own respective costs
for the expenses associated with implementing this Settlement Agreement, including and
not limited to the negotiation of this Settlement Agreement, the preparation and filing of any
applications or documents required by Section 12, calculation of the Group 1 Pool and
Group 2 Pool, determination of whether claimants are Eligible, the distribution of settlement
funds and any disputes or arbitration(s) held in relation to this Settlement Agreement.

53.

Time shall be of the essence in the performance of this Settlement Agreement and the
Parties shall use reasonable efforts to ensure that all steps required to be taken the by
Parties pursuant to this Settlement Agreement, with the exception of ongoing requirements
in relation to Group 1 Trust Employees who choose to finance their required contributions
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to the Plan through payroll deductions, are completed within no more than eighteen (18)
months after the date on which the Court Order is granted. However, the Parties may agree
between themselves to adjust this timeline, and any other timelines set out in the
Settlement Agreement, or to waive them, and if they cannot agree then the timelines shall
be settled by the Court.
54.

The Parties hereby acknowledge and agree that this Settlement Agreement is made as a
compromise to terminate controversy and not as an admission of liability by any of the
Parties.

55.

The Parties hereby represent and warrant to one another that: (i) they have had the
oporrtunity to receive independent legal advice from a competent solicitor qualified to
practice law in Alberta with regard to this Settlement Agreement, including the Schedules;
(ii) they have received independent legal advice from a competent solicitor qualified to
practice law in Canada and qualified to appear as counsel before the Court in Alberta with
regard to this Settlement Agreement, including the Schedules; and (iii) they understand the
effect thereof, have been duly informed of the effect of same upon their legal rights and
waive the right to allege subsequently that they did not receive such legal advice.

56.

The Parties hereby represent and warrant that they have not been induced to make this
Settlement Agreement by any representation, promise or statement made by any person
purporting to represent another Party except as expressly set forth herein and represent
and warrant that no such representation, promise or statement has in fact been made to
them by anyone except as expressly set forth herein.

57.

The Parties hereby represent and warrant that this Settlement Agreement including the
Schedules sets forth the entire agreement among the Parties with regard to the subject
matter hereof and that there is no collateral agreement and no pre-contractual
representation that has not been incorporated expressly herein. It is the Parties’ respective
and mutual intention to exclude all forms of liability and claims for liability whether arising at
common law, in tort, pursuant to statute, in equity or otherwise other than as expressly
provided for in this Settlement Agreement.

58.

This Settlement Agreement shall be governed by, and construed in accordance with, the
laws of the Province of Alberta, and the federal laws applicable therein, except as to any
rule of conflicts of law that would cause this Settlement Agreement to be governed or
construed by the laws of another jurisdiction.
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SCHEDULE “A”
Court Order in the Class Proceeding (with select Appendices) – this document
Consent Judgment in the Judicial Review – see separate document
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SCHEDULE “B”
PSPP Interest Information

198832/441012
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SCHEDULE “B”
PSPP Interest Information
Interest Applied to Individual Settlement Amounts
The Individual Settlement Amounts include interest to the Take-Up Period Deadline (as that term is
defined in the Settlement Agreement). The interest rates used for this purpose are 5-year term deposit
rates (CANSIM series V122515). These are the rates described in Section 105(2) of the Pension Plan.
Interest is applied with annual compounding assuming that the hypothetical contribution amounts would
have been remitted at mid-year. For periods less than a calendar year, simple interest rather than
geometric interest is used.
The following table provides the CANSIM series V122515 interest rates used to determine the Individual
Settlement Amounts:
Year
2007
2008
2009
2010
2011
2012
2013
2014
2015

5-Year Term Deposit Rates
(Annual)
3.00%
2.80%
1.70%
1.80%
1.70%
1.50%
1.40%
1.40%
1.20%

Please note that the applicable interest rate for 2015 is not yet known, and will not be known until the end
of 2015. The annual rate used for 2015 – to apply interest from January 1, 2015 to the Take-Up Period
Deadline – is 1.20% (pro-rated for the period from January 1, 2015 to the Take-Up Period Deadline). This
is the average of the monthly CANSIM series V122515 rates for January through April of 2015.
Payroll Deduction Financing
In the event that a person elects Individual Settlement Amount Distribution Option 2 and furthermore
elects to finance the employee portion of the cost by way of payroll deduction, then these payments are
subject to interest over the financing period.
The interest rate used for this purpose is set by the Board of the Pension Plan and is updated from time
to time. The current interest rate is 6.35% per annum.

The following example illustrates the effect of this amortization interest over the maximum possible
amortization period of 18 months for an individual paid on a semi-monthly basis:
Employee portion: $5,000
Amortization interest rate: 6.35% per annum
Payment period: 18 months (36 semi-monthly pay periods)
Payroll deduction: $145.21 per semi-monthly pay period
Total paid over amortization period: $5,227.56
The actual payroll deduction amount will be determined by APS and may differ from the illustrative
amount shown in the example.

APPENDIX “4”
Notice documents
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KOSKIE
MINSKYLLP
BARRISTERS
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SOLICITORS

Ari N. Kaplan
akaplan@kmlaw.ca

August e, 2015

NOTICE OF SETTLEMENT OF CLASS PROCEEDING

Linda Marchuk, Daniel Lang and Cathy MacNaughton
v. The University of Calgary and The Crown
In the Right of the Province of Alberta, et al.
(Alberta Court of Queen's Bench
Action No. 1001-09969)
To:

All persons who worked as a "Trust Employee" at the University of Calgary on or prior
to December 31, 2008 for any period or lengths of time including on a full-time, parttime, term, occasional, temporary or other basis ("Class Members").

Re:

Settlement for Trust Employees at the University of Calgary
for All Pre-2009 Pension and All Other Employment-Related

Claims

Dear Class Member:
This letter is being issued pursuant to a Court Order to give you notice of a settlement of a class
proceeding. I am writing to you as "Class Counsel", on direction of the Court. The Court has
ordered that there be a three-month period during which Class Members may consider the
settlement as full satisfaction for any and all Claims and decide whether to remain a Class
Member and participate in and be bound by the settlement or whether to "opt-out" of the
settlement. The three-month period starts from the date of this notice and ends at 5:00 p.m.
Mountain time on November e, 2015 (the "Take-Up Period Deadline"). Your legal rights are
affected. Please read this document carefully.
On June 4, 2015, the Court certified the above-noted Action as a class proceeding and appointed
Linda Marchuk, Daniel Lang and Cathy MacNaughton as class Representative Plaintiffs. The
Court also approved this settlement and authorized this Notice.
The terms of the settlement are set out in a Settlement Agreement. The Settlement Agreement
is a legal document. You can review it and other documents concerning this settlement, including
Court documents, at Class Counsel's website: www.kmlaw.calUofCalgary.
For convenience, a
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summary and explanation of the Settlement Agreement is described in the Summary
Class Settlement, attached to this letter and also available on Class Counsel's website.

of the

The central feature of the settlement is that the University will set aside three pools of settlement
funds, totalling $6.5 million in the aggregate, from which Trust Employees may claim a
settlement share during the three-month period prior to the Take-Up Period Deadline. Settlement
shares will vary depending on which of three categories of Trust Employee you fall into. These
categories are generally based on the period during which you worked as a Trust Employee and
whether you would have been eligible to contribute to the Public Service Pension Plan (the
"Pension Plan").
Group 1 Trust Employees and Group 2 Trust Employees are Trust Employees with a record of
service at the University between January 1, 2007 and December 31, 2008 (the "Settlement
Period") who would have been eligible to be enrolled in the Pension Plan during this period.
They are entitled to receive a cash payment from the University for up to two years of employer
contributions that would have been made by the University to the Pension Plan including interest
at the Pension Plan rate (an "Individual Settlement Amount"), plus additional consideration on
account of other potential employment benefits from service as a Trust Employee prior to 2007
(the "Pre-2007 Settlement Amount"), all in satisfaction of all possible "Claims" (as that term is
defined in the Settlement Agreement). Group 1 Trust Employees are currently employed by the
University and participating in the Pension Plan. Group 2 Trust Employees are not employed at
the University or are employed at the University but are not currently eligible to participate in the
Pension Plan
Group 3 Trust Employees are persons who are not a Group 1 or Group 2 Trust Employee and
who have service at the University at any time prior to January 1, 2009. Group 3 Trust
Employees are entitled to claim a fixed payment of up to $300 in satisfaction of all possible
Claims.
The following documents are included with this letter:
•

Settlement Form or Claim Form. You will receive a Settlement Form if you are a
Group 1 Trust Employee or a Group 2 Trust Employee and a Claim Form if you are a
Group 3 Trust Employee. You are asked to sign and return the Settlement Form or
Claim Form to the University as soon as possible and, in any event, before the Take-Up
Period Deadline. You may return your Form to the University of Calgary, along with any
supporting documents that are required, to the following secure website: XXXX. If you
do not return the Settlement Form or Claim Form to the University before the Take-Up
Period Deadline it can result in your legal rights being affected and you may receive no
share oUhe settlement.

The Settlement Form is personalized to each Group 1 or Group 2 Trust Employee and will
identify what category of Trust Employee you are for purposes of the settlement.
The Settlement Form sets out your Individual Settlement Amount, which has been calculated
by professional actuaries based on your applicable earnings and service periods as contained
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in University records and assumes you would have been considered an employee of the
University during that period. The Settlement Form also explains that you will receive
payment of your Individual Settlement Amount in cash. If you are a Group 1 Trust
Employee, you will have the option to direct the Individual Settlement Amount as a
contribution to the Pension Plan.
•

Dispute Form. If you do not agree with your Individual Settlement Amount or the
information contained in the University records used to calculate it you have the right to
dispute it. To do so, you must produce sufficient documentation showing what you believe to
be your service periods and earnings as a Trust Employee. You may return your completed
Dispute Form to the University, along with any supporting documents that are required, to
the following secure website: XXXX. If you do not fill out or return a Dispute Form, you will
be considered to have accepted your Individual Settlement Amount.

•

Summary of the Class Settlement. Further important details concerning the settlement are
provided in the accompanying Summary of the Class Settlement. This document contains
background information on the class proceeding, details about settlement payments and
options that may be available to you, further information about the settlement, details about
important factors to consider and other information, such as what steps need to be taken and
when. There are also details about Class Member meetings that will be held concerning the
settlement to which you are invited to attend.

Every Class Member has the right to opt-out of this settlement. If you chose to do so, you must
acquire and submit an Opt-Out Form before the Take-Up Period Deadline, otherwise you will be
bound by the Court order and settlement. Please see the Summary of the Class Settlement
document for details on opting-out.

Yours truly,

Ari N. Kapla
ANK:sc

August e, 2015

NOTICE OF SETTLEMENT OF CLASS PROCEEDING

Linda Marchuk, Daniel Lang and Cathy MacNaughton
v. The University of Calgary and The Crown
In the Right of the Province of Alberta, et al.
(Alberta COUliof Queen's Bench
Action No. lOOl-09969)
To:

All persons who worked as a "Trust Employee" at the University of Calgary on or prior to December
31, 2008 for any period or lengths of time including on a full-time, part-time, term, occasional,
temporary or other basis (the "Class Members").

Re:

Settlement for Trust Employees at the University of Calgary
for All Pre-2009 Pension and All Other Employment-Related

Claims

This Notice is being issued pursuant to a COUliOrder to give you notice of a settlement of a class proceeding.
The COUli has ordered that there be a three-month period during which Class Members may consider the
settlement as full satisfaction for any and all Claims and decide whether to remain a Class Member and
participate in and be bound by the settlement or whether to "opt-out" of the settlement. The three-month
period starts from the date of this Notice and ends at 5:00 p.m. Mountain time on November e, 2015 (the
"Take-Up Period Deadline"). Your legal rights are affected. Please read this Notice carefully.
On June 4, 2015, the Court certified the above-noted Action as a class proceeding and appointed Linda
Marchuk, Daniel Lang and Cathy MacNaughton as class Representative Plaintiffs. Koskie Minsky LLP is
counsel to the Class Members ("Class Counsel"). The Court also approved this settlement and authorized this
Notice.
If you believe that you are a Class Member or an estate or beneficiary of a Class Member and have not
received a Settlement Form or Claim Form, or if you wish to make an inquiry in this regard, or if you know
someone who may be a Class Member who has not received any information, you or they should contact the
University of Calgary by writing to trustsettlement@ucalgary.ca.
The University will provide information
that will help anyone who writes to them determine if they are a Class Member or an estate or beneficiary of a
Class Member and, if they are, about how to claim a share of the settlement.
The terms of the settlement are set out in a Settlement Agreement. The Settlement Agreement is a legal
document. You can review it and other settlement documents including COUli documents concerning this
matter at Class Counsel's website: www.kmlaw.calUofCalgary. For convenience, a summary and explanation
of the Settlement Agreement is described in the Summary of the Class Settlement, also available on Class
Counsel's website.
The central feature of the settlement is that the University will set aside three pools of settlement funds,
totalling $6.5 million in the aggregate, from which Trust Employees may claim a settlement share during the
three-month period prior to the Take-Up Period Deadline. Settlement shares will vary depending on which of
three categories of Trust Employee you fall into. These categories are generally based on the period during
which you worked as a Trust Employee and whether you would have been eligible to contribute to the Public

Service Pension Plan (the "Pension
of this class proceeding.

Pian").

If you do not fall into one of the three categories, you are not part

Group 1 Trust Employees and Group 2 Trust Employees are Trust Employees with a record of service at the
University between January 1,2007 and December 31,2008 (the "Settlement Period") who would have been
eligible to be enrolled in the Pension Plan during this period. They are entitled to receive a cash payment from
the University for up to two years of employer contributions that would have been made by the University to
the Pension Plan, plus interest at the Pension Plan rate, plus additional consideration on account of other
potential employment benefits from service as a Trust Employee prior to 2007, all in satisfaction of all
possible "Claims" (as that term is defined in the Settlement Agreement).
Group 3 Trust Employees are persons who are not a Group I or Group 2 Trust Employee and who have
service at the University at any time prior to January 1,2009. Group 3 Trust Employees are entitled to claim a
fixed payment of up to $300 in satisfaction of all possible Claims.
If you do not return a Settlement FOlm or Claim FOlm to the University before the Take-Up Period Deadline
(November ., 2015), it can result in your legal rights being affected and you may receive no share of the
settlement. You will be bound by the COUli settlement, even if you do not come fOlward to claim a share of
the settlement.
In accordance with Alberta law, every Class Member (meaning, each Group 1 Trust Employee, Group 2 Trust
Employee and Group 3 Trust Employee) has the right to "opt-out" of this settlement. If you opt-out, you will
not receive any share of the settlement funds and you will not be bound by the COUli order affecting the
settlement. Any legal rights you may have vis-a-vis the University and the government regarding any legal
claims you may have stemming from your status as a Trust Employee will remain (as will all rights and
defenses available at law to the University and the government).
To opt-out, you will need to obtain an Opt-Out Form, which is available at Class Counsel's website:
kmlaw.calUofCalgary.
You are required to fill out the form and submit it to Class Counsel by regular post to
Koskie Minsky LLP c/o Ari Kaplan at 20 Queen St. W., Suite 900, Toronto, Ontario M5H 3R3, which must
be received no later than 5:00 p.m. on the Take-Up Period Deadline (November ., 2015). If you do not optout, you will be bound by the COUli order and settlement.
More information concerning this settlement can be obtained at Class Counsel's
kmlaw.calUofCalgary.

website:
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akaplan@kmlaw.ca

August e, 2015

SUMMARY OF THE CLASS SETTLEMENT

Linda Marchuk, Daniel Lang and Cathy MacNaughton
v. The University of Calgary and The Crown
In the Right of the Province of Alberta, et al.
(Alberta Court of Queen's Bench
Action No. 1001-09969)
To:

All persons who worked as a "Trust Employee" at the University of Calgary on or prior
to December 31, 2008 for any period or lengths of time including on a full-time, parttime, term, occasional, temporary or other basis ("Class Members").

Re:

Settlement for Trust Employees at the University of Calgary
for All Pre-2009 Pension and All Other Employment-Related

Claims

Dear Class Member:
I.

INTRODUCTION

This letter is for all Class Members who received a Notice of Settlement of Class Proceeding by
mail or newspaper notice or online. It provides further details about the settlement, explains the
different categories of Trust Employee, describes settlement payments and distribution options
available to you, how to opt-out of the settlement, important factors to consider and other
information, such as what steps need to be taken and when. There will also be Class Member
meetings in Calgary on August 25, 26 and September 9 and 10, to which you are invited.

20 Queen Street West, Suite 900, Box 52, Toronto, ON M5H 3R3· Tel: 416-977-8353·
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As a result, the AUPE and the University entered into a Letter of Understanding (the "LOU")
with effect as of January 1, 2009. The LOU resulted in the University issuing offers of
employment to Trust Employees who were employed at the University as of January 1, 2009.
Some of those Trust Employees accepted offers of employment with the University and became
eligible and were enrolled by the University in the Public Service Pension Plan (the "Pension
Pian") effective January 1, 2009 and also became eligible for other employment benefits. The
AUPE became the certified bargaining agent for those Trust Employees as of January 1,2009.
Following implementation of the LOU, the AUPE and some Trust Employees felt there were
unresolved issues concerning the status of Trust Employees for the period prior to January 1,
2009, including in relation to pension and other employment-related benefits during that period.
For example, people alleged that the University should have remitted pension contributions from
the Trust Moneys to the Pension Plan and deducted employee pension contributions from their
pay, on behalf of the Trust Employees.
III.

LITIGA TION

On July 7, 2010, three Trust Employees, namely Linda Marchuk, Daniel Lang and Cathy
MacNaughton (the "Plaintiffs"), started a proposed class proceeding in the Alberta Court of
Queen's Bench. The Plaintiffs named the University, plus a number of government parties
including the Pension Plan (the "Government and Pension Pian"), as defendants. In 2011, the
AUPE also pursued a Court action in relation to these issues and began a "judicial review"
proceeding on behalf of Trust Employees.
In 2013, the University, the Government and Pension Plan and the AUPE agreed to engage a
mediator to see if a settlement could be reached in the litigation. All parties had legal counsel and
professional actuarial support. I attended these discussions. After considerable negotiations, the
parties have now reached a formal settlement on all issues relating to Trust Employees' pre-2009
services at the University and have signed a Settlement Agreement.
On June 4,2015, the parties appeared before the Court of Queen's Bench. On that date, the Court
approved the Settlement Agreement and, as part of its implementation, ordered the issuance of
this notice package for your consideration.
The Court also appointed the three Plaintiffs to be "Representative Plaintiffs" of the Class
Members. Koskie Minsky LLP is the law firm acting for the Representative Plaintiffs and as
"Class Counsel".
IV.

SETTLEMENT

The terms of the settlement are set out in the Settlement Agreement. The Settlement Agreement
is a legal document. You can review it and other documents on Class Counsel's website:
www.kmlaw.ca/UofCalgary.
For convenience, a general description of the Settlement
Agreement is summarized below. Please note that if there is any conflict between the terms of
the Settlement Agreement and this summary, the Settlement Agreement governs.
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The central feature of the Settlement Agreement provides that the University will set aside three
pools of settlement funds totalling $6.5 million in the aggregate from which Trust Employees
may claim a settlement share during a three-month period, as explained in more detail below.
Note that all amounts offered pursuant to the settlement are subject to any applicable statutory
withholdings or deductions and are also subject to reduction and pro-rata apportionment if the
total of all amounts required to be paid by the University from the relevant settlement pool
exceeds the total amount of that settlement pool.
If you are a representative of an estate or beneficiary of a deceased Trust Employee, you are
entitled to claim the relevant settlement share for the estate and you should write to the
University at trustsettlement@ucalgary.ca
for information about how to claim a share of the
settlement or you can complete the requisite Form on behalf of the deceased Trust Employee and
return it to the University of Calgary, along with any supporting documents that are required, to
the following secure website: XXXX.
A.

Group 1 Trust Employees and Group 2 Trust Employees
1.

Individual Settlement Amount

Group 1 Trust Employees and Group 2 Trust Employees are Trust Employees with a record of
service at the University between January 1, 2007 and December 31, 2008 (the "Settlement
Period") who would have been eligible to be enrolled in the Pension Plan during this period.
They are entitled to receive a cash payment from the University (an "Individual Settlement
Amount") for up to two years of employer contributions that would have been made by the
University to the Pension Plan, plus interest at the Pension Plan rate, I in satisfaction of all Claims
(as that term is defined in the Settlement Agreement).
Group 1 Trust Employees, currently employed by the University and participating in the Pension
Plan, have an option to receive their Individual Settlement Amount as a pension contribution, in
exchange for up to two years of pension service credit in the Pension Plan for their service
during the Settlement Period. The Minister of Finance has confirmed that Alberta Pension
Services ("APS") is able to administer this option for Group 1 Trust Employees.
Group 2 Trust Employees are not employed at the University or are employed at the University
and not currently eligible to participate in the Pension Plan (e.g. because they are in another
pension plan). Their Individual Settlement Amount will be paid in cash.

I The Individual
Settlement Amounts include interest to the Take-Up Period Deadline. The interest rates used for
this purpose are 5-year term deposit rates (CANSIM series V 122515). These are the rates described in Section
105(2) of the Pension Plan. The annual interest rates being used range from 3.00% (for 2007) to 1.20% (for 2015).
Interest is compounded annually assuming that the hypothetical contribution amounts would have been remitted at
mid-year. For periods less than a calendar year, simple interest rather than geometric interest is used.
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2.

Pre-2007 Settlement Amount

In addition to the Individual Settlement Amount, the University will make certain fixed lump
sum cash payments (the "Pre-2007 Settlement Amount") to Group 1 and Group 2 Trust
Employees in satisfaction of all potential Claims for their service as a Trust Employee at the
University prior to January 1, 2007. Group 1 Trust Employees will receive Pre-2007 Settlement
Amounts of up to $1,000 and Group 2 Trust Employees will receive up to $300?
B.

Group 3 Trust Employees

Group 3 Trust Employees are persons who are not a Group 1 or Group 2 Trust Employee and
who have service at the University at any time prior to January 1,2009.
Group 3 Trust Employees are entitled to claim a fixed payment of up to $300 in satisfaction of
all Claims.
C.

Take-Up Period Deadline

There is a three-month period during which Class Members may consider the settlement and
decide whether to remain a Class Member and participate in and be bound by the settlement or
whether to "opt-out" of the settlement. The three month period starts from the date on the Notice
of Settlement of Class Proceeding and ends at 5:00 p.m. Mountain time on November .,2015
(the "Take-Up Period Deadline"). This is a cut-off date for processing claims and has been
authorized by the Court.
1.

Group 1 Trust Employees

Group 1 Trust Employees are automatically entitled to an Individual Settlement Amount and
Pre-2007 Settlement Amount. Group 1 Trust Employees do not have to come forward to claim a
share of the settlement. If you do nothing and do not send in your Settlement Form, you will
automatically receive the above amounts in cash and you will also be bound by the settlement.
However, you are encouraged to submit your Settlement Form to the University in order to elect
your payment distribution option for your Individual Settlement Amount. Group 1 Trust
Employees have the following distribution options:
(i)

Option 1: receive the Individual Settlement Amount in cash, less applicable statutory
withholdings or deductions, with no amount to be contributed to the Pension Plan by
either the University or the Group 1 Trust Employee for the purchase of any
pensionable service.

2 If you are a Group 2 Trust Employee on whose behalf the AUPE has filed a grievance for termination benefits
applicable to pre-January I, 2009 service you are entitled to an additional $700 termination grievance settlement
amount on top of your $300 Pre-2007 Settlement Amount. You receive this additional payment if you also accept
the University's prior grievance settlement offer.
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(ii)

Option 2: direct that the Individual Settlement Amount be contributed to the Pension
Plan by the University as the employer portion of the cost to purchase pensionable
service for the Settlement Period, and the Group I Trust Employee will provide, from
your own resources, the corresponding amount of the employee portion required to be
contributed to the Pension Plan in respect of that service; or

(iii)

Option 3: direct that the Individual Settlement Amount be contributed to the Pension
Plan by the University, as both the employer portion and the employee portion of the
cost to purchase pensionable service for as much of the Settlement Period as the
Individual Settlement Amount will allow, as confirmed by APS (and provided that
the aggregate amount required for the employer portion plus the employee portion
cannot exceed the Individual Settlement Amount).

If you do not return a Settlement Form by the Take-Up Period Deadline you will be deemed to
have elected Option 1 - the cash payment option.
If you elect Option 2 (contribute the Individual Settlement Amount to the Pension Plan plus your
own funds on account of employee contributions) you may pay the employee contribution share
to the Pension Plan either in a lump sum or you may finance the amount through payroll
deductions over a period up to 18 months. Under the settlement, the Pension Plan is able to
confer pension service from these contributions based on the cost of normal annual contributions
owing to the Plan, plus interest. You are encouraged to seek independent financial and tax
advice about your Options. None of the University, the A UPE, the Representative Plaintiffs or
the Government and Pension Plan parties are able to give you financial or tax advice about
the settlement and you are solely responsible for any financial and tax consequences.
To submit your Settlement Form to the University, along with any supporting documents that are
required, please use the following secure website: XXXX.
In addition, the Pension Plan has confirmed that Group 1 Trust Employees may, for periods of
service as a Trust Employee prior to the Settlement Period as confirmed by the University, apply
directly to the Pension Plan to contribute their own additional funds for additional pension
service (strictly at your own cost and outside of this settlement). Note that the pension cost for
service from these contributions will be calculated differently than contributions made in
conjunction with this settlement. If you are interested in applying for this, please see section
18(a)(viii) of the Settlement Agreement.
2.

Group 2 Trust Employees

Group 2 Trust Employees are not automatically entitled to receive a settlement payment. If you
are a Group 2 Trust Employee, in order to claim a payment you must return your Settlement
Form to the University before the Take-Up Period Deadline by submitting it, along with any
supporting documents that are required, to the following secure website: XXXX.
As stated above, Group 2 Trust Employees will receive their Individual Settlement Amount and
Pre-2007 Settlement Amount in cash.
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lfyou do not return your Settlement Form by the Take-Up Period Deadline you will be bound
by the Court settlement and will not receive any payment.
3.

Group 3 Trust Employees

Group 3 Trust Employees are not automatically entitled to receive a settlement payment. If you
are a Group 3 Trust Employee, you must return your Claim Form to the University before the
Take-Up Period Deadline in order to claim and receive a payment by submitting it, along with
any supporting documents that are required, to the following secure website: XXXX. If you did
not receive a Claim Form in the mail, you should contact the University by email
(trustsettlemen t@ucalgary.ca).
If you do not return your Claim Form by the Take-Up Period Deadline you will be bound by
the Court settlement and will not receive any payment.
For Group 3 Trust Employees who do not receive a Claim Form in the mail, you will be required
to prove your status as a Group 3 Trust Employee by submitting some evidence (e.g., contract
documents, T-4 slips, income tax returns or other relevant evidence with employment
information) that you worked as a Trust Employee prior to January 1, 2009. The University will
have the sole discretion to determine whether your claim will be accepted and there is no appeal
or review process to dispute the decision of the University by arbitration or otherwise.
4.

Dispute Form

If you are a Group 1 Trust Employee or Group 2 Trust Employee and disagree with your
Individual Settlement Amount or the employment or service information in the University
records used to calculate it, there is a dispute resolution process available. You will need to
complete a Dispute Form with supporting reasons and documentation and submit it to the
University (e.g. contract documents, T-4 slips, income tax returns or other relevant evidence with
employment information). You may submit your Dispute Form to the University, along with
supporting documents that are required, to the following secure website: XXXx.
If you do not complete a Dispute Form and deliver it as required before the Take-Up Period
Deadline, you are deemed to accept your Individual Settlement Amount.
If you complete and deliver a Dispute Form by the Take-Up Period Deadline, the University will
review your Dispute Form and either (a) accept your information and revise your Individual
Settlement Amount accordingly, or (b) submit the dispute to an arbitrator who will choose
between the information in your Dispute Form or as shown in the Settlement Form based on the
University records. Disputes submitted to an arbitrator will be decided within 30 days from the
date of submission.
The arbitrator's fees and charges will be paid, initially, equally by the University and from the
settlement pool funds. However, be aware that the arbitrator will be empowered to apportion
costs as deemed fit and may direct that charges be borne solely by the University or the Trust
Employee. In apportioning costs, the arbitrator may have specific regard to the merits of the
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dispute brought by the Trust Employee including considering the requirements of supporting
information or other evidence. As such, you should not pursue arbitration for a revised Individual
Settlement Amount arbitrarily or without comprehensive supporting information.
Note that there is no dispute process for any other settlement amounts offered to Group 1 and
Group 2 Trust Employees or for Group 3 Trust Employees.
D.

Opting-Out of the Settlement

In accordance with Alberta law, every Class Member (meaning each Group 1 Trust Employee,
Group 2 Trust Employee and Group 3 Trust Employee) has the right to "opt-out" of this
settlement. If you opt-out, you will not receive any share of the settlement funds and you will not
be bound by the Court order affecting the settlement. Any legal rights you may have vis-a-vis the
University and the Government and Pension Plan regarding any legal claims you may have
stemming from your status as a Trust Employee will remain (as will all rights and defenses
available at law to the University and the Government and Pension Plan).
To opt-out, you will need to obtain an Opt-Out Form, which is available at Class Counsel's
website: kmlaw.calUofCalgary. You are required to fill out the form and submit it to Class
Counsel by regular post to Koskie Minsky LLP c/o Ari Kaplan at 20 Queen St. W., Suite 900,
Toronto, Ontario, M5H 3R3, which must be received by no later than 5:00 p.m. on the Take-Up
Period Deadline, which is November ., 2015. If you do not opt-out you will be bound by the
Court order and settlement.
Please note: If more than 15% of Group 1 Trust Employees opt out, the University may apply to
the Court to set aside the settlement. If this happens, there will be no settlement and no Trust
Employee will receive a settlement share. There is also no guarantee that the AUPE will continue
to fund the cost of plaintiffs in any further litigation.
In deciding whether to opt-out of the settlement, you are strongly encouraged to obtain
independent legal advice. None of the University, the AUPE, the Representative Plaintiffs,
Class Counselor the Government and Pension Plan parties are able to give you advice about
opting-out.
E.

Settlement Pools, Pro-Rata Reduction and Reversion

The $6.5 million set aside by the University for this settlement has been allocated into three
distinct pools for each of Group 1, 2 and 3 Trust Employees, as follows:
o
o
o

Group 1 Pool: $2.2 million
Group 2 Pool: $4 million
Group 3 Pool: $300,000

As noted above, all amounts to which a Trust Employee may be entitled under the settlement
may be reduced pro-rata in the event that the value of all claims made against their settlement
pool exceeds the amount allocated to that pool. This applies to all Individual Settlement
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Amounts, Pre-2007 Settlement Amounts and Group 3 Claims. It will not be known until after the
Take-Up Period Deadline whether any proration will occur and Class Members will be advised
of any changes to their settlement payments after this date.
Any settlement funds not claimed by Class Members by the Take-Up Period Deadline, or not
otherwise paid out in accordance with the settlement, will revert back to the University.
F.

Release and Discharge

The Court has ordered that, upon making the payments contemplated in the settlement, the
University and the Government and Pension Plan patties will be released from all liability in
connection with any and all Claims asserted by Trust Employees and they will be forever
discharged in relation to any and all Claims. All Class Members who do not opt-out of the
proceeding will be bound by the Court order approving the settlement and will be deemed to
have released the University and the Government and Pension Plan parties from any and all
Claims.

v.

CONSIDERATIONS

This settlement, approved by the Court, settles legal claims through a compromise. Class
Counsel has recommended this settlement. The AUPE and each of the Representative Plaintiffs
support this settlement. The Representative Plaintiffs include Trust Employees in Group 1 and
Group 2.
This settlement ends five years of Court litigation and resolves a dispute at the University
workplace going back many years. The settlement was reached between counsel for all parties,
including the University and Government and Pension Plan parties and with arms' length Class
Counsel with expertise in pension law and litigation. All patties had professional actuarial
support. The settlement provides meaningful consideration to resolve all claims. The two-year
Settlement Period was reached taking into consideration the University's and Government and
Pension Plan's legal defenses to the Claims, including the two-year statute of limitations on
bringing forward claims to the Court, and the limitations of the University records from that
period.
With respect to allocation of settlement funds amongst the Trust Employee groups, this was done
on the basis that Group 1 and Group 2 Trust Employees have stronger legal claims than Group 3
Trust Employees because they have been determined to have eligible service for the Pension
Plan during the Settlement Period. Legal claims for Group 3 Trust Employees are weaker and a
fixed $300 is offered.
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The Pre-2007 Settlement Amount is higher for Group 1 Trust Employees than for Group 2 Trust
Employees because the former group is still employed at the University and this may affect their
Claims.3
As Class Counsel, it is my legal opinion that this settlement is fair and reasonable and takes into
account relevant legal considerations respecting a class action settlement. It is a good settlement
that balances interests, takes into account litigation risk and costs and avoids the potential for
adverse results in Court after an expensive trial. There is no certainty of any particular result.
And if successful at trial, there could be years of appeal to follow.
The AUPE has supported the Representative Plaintiffs' legal costs during the past five years. The
Claims deal with pre-2009 employment, before the AUPE was the collective bargaining agent.
This means that the AUPE is not legally obligated to support the Representative Plaintiffs'
litigation costs and has been doing so to date voluntarily. The AUPE cannot guarantee that it will
continue to do so in the absence of this settlement.
VI.

MORE INFORMATION

Before the Take-Up Period Deadline, the parties will be taking active steps to advertise this
settlement. The University will be publishing newspaper notices in the Calgary Herald and the
Edmonton Journal for all Class Members.
If you believe that you are a Class Member or an estate or beneficiary of a Class Member and
have not received a Settlement Form or Claim Form, or if you wish to make an inquiry in this
regard, or if you know someone who may be a Class Member who has not received any
information, you or they should contact the University of Calgary by writing to
trustsettlement@ucalgary.ca.
The University will provide information that will help anyone
who writes to them determine if they are a Class Member or an estate or beneficiary of a Class
Member and, if they are, about how to claim a share of the settlement.
The AUPE will post a copy of this letter and copies of the newspaper notice on its website
(aupe.org) and on bulletin boards in the University workplace.
Class Counsel and the AUPE will also be holding information sessions for Trust Employees and
you are invited to attend one of these sessions:
•
•
•
•

August 25,2015 at 6:00 p.m. at [*insert or revise]
August 26, 2015 at 10:00 a.m. at [*insert or revise]
September 9, 2015 at 6:00 p.m. at [*insert or revise}
September 10,2015 at 10:00 a.m. at [rinsert or revise}

The additional $700 being offered to Group 2 Trust Employees who have filed a grievance for termination benefits
is so that their Pre-2007 Settlement Amount is equivalent to that of a Group I Trust Employee's.

3
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Class Counsel will also post copies of this letter, the notices, the Settlement Agreement and
relevant Court documents at our website: kmlaw.caJUofCalgary.
VII.

NEXT STEPS

Please keep in mind the following steps to claim your share of the settlement:
(i)

Read this documentation very carefully. Take care to understand the settlement.

(ii)

If you are a Group 1 or Group 2 Trust Employee, review your Settlement Form and
Individual Settlement Amount and your service information which was obtained from
the University records. Fill out and sign your Settlement Form and make your
election among the distribution options (if applicable), and return it to the University,
along with any supporting documents that are required, by using the following secure
website: xxxx. Note that Group 1 Trust Employees who do nothing will
automatically receive the amounts set out in their Settlement Form in cash.

(iii)

If you disagree with your Individual Settlement Amount, fill out a Dispute Form, and
submit it to the University along with any supporting documents that are required, by
using the following secure website: XXXX.

(iv)

If you are a Group 3 Trust Employee and have a Claim Form, fill it out and return it
to the University along with any supporting documents that are required, by using the
following secure website: XXXX. If you do not have a Claim Form, write to
trustsettlement@ucalgary.ca
to request one, and then fill out the Claim Form and
return it to the University in the manner described above, along with evidence that
you are a Group 3 Trust Employee.

(v)

Alternatively, if you decide to opt-out of the settlement, obtain and fill out the OptOut Form and return it to Class Counsel.

You must take these steps before the Take-Up Period Deadline of 5:00 p.m. on November .,
2015. Failure to do so will affect your legal rights and may result in loss of your share of the
settlement, as set out above.

Yours truly,

Ari N. Kapla
ANK:sc
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UNIVERSITY OF CALGARY TRUST EMPLOYEE
SETTLEMENT OF CLASS PROCEEDING
OPT-OUT FORM
(Alberta Court of Queen’s Bench
Action No. 1001-09969)
Re:

Settlement for Trust Employees at the University of Calgary
for All Pre-2009 Pension and All Other Employment-Related Claims

INSTRUCTIONS:
You do not have to take part in the University of Calgary Class Proceeding Settlement (“Settlement”). This
Form can be used to exclude yourself from the group of persons included in the proceeding (the “Class”) and
its Settlement for Trust Employees (a process known as “opting-out”).
The Class includes all persons who worked as a “Trust Employee” at the University of Calgary on or prior to
December 31, 2008 for any period or lengths of time including on a full-time, part-time, term, occasional,
temporary or other basis. If you fall into this Class description, you are a “Class Member”.
In accordance with Alberta law, every Class Member (meaning, each Group 1 Trust Employee, Group 2 Trust
Employee and Group 3 Trust Employee, as defined in the Settlement Agreement) has the right to opt-out of
this Settlement. If you opt-out, you will not receive any share of the Settlement funds and you will not be
bound by the Court order affecting the Settlement. Any legal claims you may have vis-à-vis the University
and the government stemming from your status as a Trust Employee will remain (as will all rights and
defenses available at law to the University and the government).
If you wish to remain a Class Member and receive a share of the Settlement, DO NOT COMPLETE OR
RETURN THIS FORM. IF YOU COMPLETE THIS FORM AND OPT-OUT, YOU WILL NOT RECEIVE
ANY SETTLEMENT FUNDS. IF YOU OPT-OUT, YOU WILL BE ENTITLED TO COMMENCE OR
CONTINUE LEGAL PROCEEDINGS IN YOUR OWN NAME.
Before deciding whether to remain in the Class or opt-out, please make sure you understand the consequences
of your decision and have read the Notice of Settlement of Class Proceeding and Summary of the Class
Settlement. These and other settlement and Court documents, including the Settlement Agreement, are
available to be viewed at Class Counsel’s website: www.kmlaw.ca/UofCalgary. You are encouraged to obtain
independent legal advice in connection with the decision to opt-out.
To opt-out, you are required to fill out and submit this Form to Class Counsel by regular post to Koskie
Minsky LLP c/o Ari Kaplan at 20 Queen St. W., Suite 900, Toronto, Ontario M5H 3R3, which must be
received no later than 5:00 p.m. Mountain time on the Take-Up Period Deadline (November ●, 2015). If you
do not return this fully-completed Form by this deadline, you will lose your right to opt-out from this Class
Proceeding and you will be bound by this Settlement and Court order. You cannot opt-out without properly
completing this court-approved Form and submitting it on time.

UNIVERSITY OF CALGARY TRUST EMPLOYEE
SETTLEMENT OF CLASS PROCEEDING
OPT-OUT FORM
(Alberta Court of Queen’s Bench
Action No. 1001-09969)
Print clearly in black or blue ink. Complete this Form only if you wish to be excluded from participating in the
University of Calgary Trust Employee Settlement.
1. Your Name and Contact Information
Name:___________________________________________________________
Address: _________________________________________________________ City:___________________
Province/State:_________________ Postal Code/Zip:____________ Country:________________
Email:______________________ Phone/Mobile:_____________________
2. Were you a Trust Employee at the University of Calgary? _____Yes _____No
3. Are you completing this form on behalf of a Trust Employee? _____Yes _____No
If Yes, list the name and address of the Trust Employee for whom you are completing this form and your
relationship to the Trust Employee: _______________________________________________ (*Note that you
can only opt-out on someone else’s behalf if you are an heir, executor, administrator or other legal representative
of the person.)
5. Are you a lawyer acting for the Trust Employee listed above or for an heir, executor, administrator or other
legal representative of the Trust Employee? _____Yes _____No
Lawyer’s Name and Signature:

_____________________________________
_____________________________________

UNLESS YOU PROPERLY COMPLETE AND RETURN THIS OPT-OUT FORM, YOU WILL BE BOUND BY THE
SETTLEMENT AND YOU WILL NOT BE PERMITTED TO PURSUE ANY LITIGATION ON MATTERS RESOLVED IN
THIS SETTLEMENT.

Dated: __________________

Submitted by: ____________________________ (Printed)

Signed: ____________________________ (Signature)

