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Prologue

1] Until January 14, 2009, Nortel Networks Corporation (“NNC”) was a publicly-traded
Canadian company and the direct or indirect parent of more than 130 subsidiaries located in more
than 100 countries, collectively known as the “Nortel Group” or “Nortel”. It operated a global
networking solutions and telecommunications business.

[2] On January 14, 2009 most of the Nortel entities filed for bankruptcy protection. In Canada,
the Canadian incorporated entities (the “Canadian Debtors™) filed under the Companies’ Creditors
Arrangement Act (“CCAA”). In the United States, most of the U.S. incorporated entities (the “U.S.
Debtors™) filed under chapter 11 of the U.S. Bankruptcy Code. In England, most of the entities

1]
incorporated in Europe, the Middle East and Africa (the *EMEA  Debtors”) were granted

administration orders under the UK Insolvency Act, 1986.

[3] The initial intent of Nortel was to downsize and carry on those portions of its
telecommunications business that it thought could be profitable. However that plan quickly
evaporated and in June, 2009 Nortel decided to liquidate its assets. It sold its business lines for

2]
approximately $3.285 ~ billion of which approximately $2.85 billion is now available to be
allocated. It then sold its residual intellectual property for $4.5 billion. These amounts totalling $7.3
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billion are held in escrow (the “lockbox funds™). At issue in these proceedings is how to allocate the
$7.3 billion among the Canadian Debtors, the U.S. Debtors and the EMEA Debtors.

[4] The trial in this case was unique. It was a joint trial of the Ontario Superior Court of Justice

[3]
(Commercial List) and the U.S. Bankruptcy Court for the District of Delaware . It arose from the
arrangements made by the parties as part of the process of selling assets, and from a Cross-border
Insolvency Protocol (the “Protocel”). In short:

(i) The parties agreed in an Interim Funding and Settlement Agreement before any of the Nortel
assets were sold to put the proceeds of sale into escrow and then attempt to agree on a protocol for
resolving how the proceeds were to be allocated. If no agreement was reached, the issues were to be
tried by the Ontario and U.S. Courts pursuant to the Protocol.

(ii)  The parties could not agree on the allocation, nor could they agree on a protocol process. By
orders of the Ontario and U.S. Courts, the allocation was directed to be determined in a joint trial
pursuant to the Protocol. The EMEA Debtors were held to have attorned to the jurisdiction of these

courts in the escrow agreements made with respect to the proceeds of the several sales that had

[4]

occurred.

5] The Protocol was approved early in the CCAA and chapter 15 proceedings by orders the

. [51. .. _
Ontario and U.S. Courts.  This type of protocol has become standard in the last number of years to
govern the administration of cross-border insolvency proceedings. The Protocol included it its
purposes:

Accordingly, this Protocol has been developed to promote the following mutually destrable goals and
objectives in the Insolvency Proceedings:

(a) harmonize and coordinate activities in the Insolvency Proceedings before the
Courts;

(b) promote the orderly and efficient administration of the Insolvency Proceedings
to, among other things, maximize the efficiency of the Insolvency Proceedings, reduce
the costs associated therewith and avoid duplication of effort;

(¢) honor the independence and integrity of the Courts and other courts and tribunals
of the United States and Canada, respectively;

(d)  promote international cooperation and respect for comity among the Courts, the
Debtors, the Creditors Committee, the Estate Representatives (which include the Chapter
11 Representatives and the Canadian Representatives as such terms are defined below)
and other creditors and interested parties in the Insolvency Proceedings;
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[6]

(e) facilitate the fair, open and efficient administration of the Insolvency Proceedings
for the benefit of all of the Debtors’ creditors and other interested parties, wherever
located: and

(H implement a framework of general principles to address basic adminisirative
issues arising out of the cross-border nature of the Insolvency Proceedings.

The Protocol contained a number of provisions regarding the independence of the Canadian

and U.S. Courts and the exclusive jurisdiction of each Court in the determination of matters arising in

the Canadian and U.S. proceedings respectively. Included in the Protocol were the following

provisions:

[7]

i The approval and implementation of this Protocol shall not divest nor diminish
the U.S. Court’s and the Canadian Court’s respective independent jurisdiction over the
subject matter of the U.S. Proceedings and the Canadian Proceedings, respectively...

8. The U.S. Court shall have sole and exclusive jurisdiction and power over the
conduct of the U.S. Proceedings and the hearing and determination of matters arising in
the U.S. Proceedings. The Canadian Court shall have sole and exclusive jurisdiction and
power over the conduct of the Canadian Proceedings and the hearing and determination
of matters arising in the Canadian Proceedings.

The Protocol provided in paragraph 12 for the harmonization and co-ordination of the

administration of the two proceedings in Canada, including the holding of joint hearings of the two

Courts and providing for discussions between the two judges. Included were the following:

12.  To harmonize and coordinate the administration of the Insolvency Proceedings,
the U.S. Court and the Canadian Court each may coordinate activities and consider
whether it is appropriate to defer to the judgment of the other Court. In furtherance of the
foregoing:

(a) The U.S. Court and the Canadian Court may communicate with one another, with
or without counsel present, with respect to any procedural matter relating to the
Insolvency Proceedings.

(d) The U.S. Court and the Canadian Court may conduct joint hearings (each a *“Jomt
Hearing”) with respect to any cross-border matter or the interpretation or implementation
of this Protocol where both the U.S. Court and the Canadian Court consider such a Joint
Hearing to be necessary or advisable, or as otherwise provided herein, to, among other
things, facilitate or coordinate proper and efficient conduct of the Insolvency Proceedings
or the resolution of any particular issue in the Insolvency Proceedings. With respect to
any Joint Hearing, unless otherwise ordered, the following procedures will be followed:

(vi) The Judge of the U.S. Court and the Justice of the Canadian Court,
shall be entitled to communicate with each other during or after any joint
hearing, with or without counsel present, for the purposes of (1) determining
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whether consistent rulings can be made by both Courts; (2) coordinating the
terms upon of the Courts’ respective rulings; and (3) addressing any other
procedural or administrative matters.

[8] A joint hearing was held for this allocation dispute. The court rooms in Toronto and
Wilmington were set up electronically so that lawyers and witnesses could and did appear in either
courtroom and communicate with a lawyer, witness or the judge in the other courtroom through state
of the art telecommunications services.

[9] After the evidence was heard, written closing and reply briefs were filed by the parties and
oral argument was made. It was agreed that at the conclusion of the case that each Court would
release its decision at the same time, This judgment is being released at the same time as the opinion
of Judge Gross in Wilmington.

[10]  Judge Gross in Wilmington and I have communicated with each other in accordance with the
Protocol with a view to determining whether consistent rulings can be made by both Courts, We have
come to the conclusion that a consistent ruling can and should be made by both Courts. We have
come to this conclusion in the exercise of our independent and exclusive jurisdiction in each of our
jurisdictions. These insolvency proceedings have now lasted over six years at unimaginable expense
and they should if at all possible come to a final resolution. It is in all of the parties’ interests for that

to occur. Consistent decisions that we both agree with will facilitate such a resolution.
Nortel history and its matrix structure

[11] NNC was the successor to a long line of technology companies headquartered in Canada
dating back to the founding of Bell Telephone Company of Canada in 1883. Prior to being named
Nortel, it was known as Northern Telecom. NNC’s principal, direct operating subsidiary, also a

Canadian company, was Nortel Networks Limited (“NNL”), which in turn was the direct or indirect

parent of operating companies located around the world.

[12]  From the mid-1980s, Nortel expanded substantially through the continued development of
ground-breaking technology. The Nortel Group moved from developing and manufacturing
traditional landline phone technology and equipment into digital, wireless and photonic technologies.
At the same time, the Nortel Group expanded into Europe, Asia, Africa, the Middle East and Latin
America.

[13] At the time of its insolvency, Nortel had four main product groups (also known as Lines of
Business):

o The “Carrier Networks” segment provided wireless networking solutions that enabled service
providers and cable operators to supply mobile voice, data and multimedia communications to
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individuals and enterprises using mobile phone and other wireless devices. The Carrier Networks
business also offered products providing local, toll, long distance and international gateway
capabilities to telephone service providers as well as providing support to customers transitioning
from one network to another.

e The “Enterprise Solutions” segment provided enterprise communications solutions
addressing the headquarters, branch and home office needs of large and small
businesses. The Enterprise Solutions segment’s offerings included, among other things,
Unified Communications, Ethernet routing and multiservice switching, IP and digital
telephony (including phones), wireless LANs, security, IP and SIP contact centers, self-
service solutions, messaging, conferencing and SIP-based multimedia solutions.

¢  The Metro Ethernet Networks (“MEN") segment provided carrier-grade Ethernet
transport capabilities focused on meeting customers’ needs for higher performance and
lower cost emerging video-intensive applications. MEN included optical networking,
carrier Ethernet switching products and multi-service switching products.

e The “Global Services” segment provided a broad range of services and solutions
including network implementation services, network support services, network managed
services (which related to the monitoring and management of customer networks and
hosted solutions) and network application services.

[14] The Nortel Group consists of more than 140 separate corporate entities located in 60 separate
sovereign jurisdictions including Canada, the United States and the EMEA region, as well as the
Caribbean and Latin America and Asia. NNC, the Nortel Group’s ultimate parent holding company,
was publicly listed and traded on both the Toronto Stock Exchange and the New York Stock
Exchange.

[15]  One of NNC’s direct subsidiaries is NNL, which was the Canadian operating company of the
Nortel Group. NNL in turn owns 100% of the equity of each of NNI, which was the Nortel Group’s
operating company in the United States, NNUK, which was the Nortel Group’s operating company in
the United Kingdom, NN Ireland, which was the Nortel Group’s operating company in Ireland, and
91.17% of the equity of NNSA, which was the Nortel Group’s operating company in France.

[16]  The Nortel Group operated along business lines as a highly integrated multinational enterprise
with a matrix structure that transcended geographic boundaries and legal entities organized around the
world. Each entity, such as NNL, NNI, NNUK, NN Ireland and NNSA, was integrated into regional
and product line management structures to share information and perform research and development
(“R&D"), sales and other common functions across geographic boundaries and across legal entities.
The matrix structure was designed to enable Nortel te function more efficiently, drawing on
employees from different functional disciplines worldwide, allowing them to work together to
develop products and attract and provide service to customers, fulfilling their demands globally.
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[17]  As aresult of Nortel’s matrix structure, no single Nortel entity, either NNL or any of the other
Canadian debtors in Canada, NNI or any of the other US debtors in the United States or NNUK or any
of the other EMEA debtors, was able to provide the full line of Nortel productis and services,
including R&D capabilities, on a stand-alone basis. While Nortel ensured that all corporate entities
complied with local laws regarding corporate governance, no corporate entity carried on business on
its own.

[18]  R&D was the primary driver of Nortel’s value and profit. Together with NNL, the principal
companies that performed R&D were NNI, NNUK, NNSA and NN Ireland. These were known as
Integrated Entities or, in transfer pricing terms, Residual Profit Entities (“RPEs”™) due to their

participation from 2001 in a residual profit pool in connection with Nortel’s transfer pricing

7] :
arrangements . Other operating companies performed sales and distribution functions and were

known as Limited Risk Distributors or Entities (“LREs").

[19] R&D was performed at labs around the world. The advanced technology primary research
which was intended to develop novel, cutting edge intellectual property technologies was performed
mostly in NNL laboratories in Ottawa, which also did R&D for various lines of business. From 2000
to 2009 NNL accounted on average for just under half of all R&D expenditures, more in the latter
years than the earlier years. NNI accounted for 38 to 42% and EMEA accounted for 16 to 20% in the
earlier years and 11.7 % from 2005 to 2009. The R&D was shared throughout the Nortel Group as

needed by the lines of business and customer needs in the various regions and countries.

[20)  Because R&D was the primary driver of Nortel’s value and profit, the residual profits of
Nortel, after payment of fixed rates of return to all Nortel companies for sales and distribution
functions, were paid to the RPEs under a Master Research and Development Agreement (“MRDA”)
in accordance with a residual profit split method (“RPSM™) based on each RPE’s expenditure on
R&D relative to the R&D expenditure of all RPEs.

[21]  Under the MRDA, NNL was the legal owner of the Nortel intellectual property and each RPE
other than NNL was granted an exclusive license by NNL to make and sell Nortel products in its
territory using or embodying Nortel intellectual property developed by Nortel companies anywhere 1n
the world and a non-exclusive license to do so in territories that were not exclusive to an RPE. What
the ownership rights of NNL were and what the license rights were that were granted in the MRDA
are highly contested. Also contested is the role that the MRDA should play in this allocation
proceeding.

Bankruptcey filings
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[22]  Beginning around 2001, the burst of the dot-com bubble had a severe effect on the global
economy and on the telecommunications industry in particular, including Nortel. Market forces led to
a decline in Nortel’s revenues and market share, and a decline in customer demand for Nortel’s
products. Subsequently, Nortel was faced with accounting issues which impacted Nortel’s credit
rating and its cost of financing and required Nortel to restate its financial statements for the fiscal
years 2000 to 2005. The rating downgrades affected Nortel’s access to capital markets and cost of
financing for some years. The fortunes of Nortel improved for a few years but for various reasons,
including the financial meltdown in the fall of 2008, Nortel saw its business decline in the two

profitable lines of business that it was operating.

[23] In light of the impact of the deteriorating market conditions and weakening customer
commitments on Nortel's financial outlook, Nortel made the decision to commence formal bankruptey
and insolvency proceedings in Canada, the U.S. and England (respecting various EMEA entities) on
January 14, 2009.

[24)  On January 14, 2009 NNC, NNL, the wholly owned subsidiary of NNC which was its
operating subsidiary and a number of other Canadian corporations filed for protection under the
CCAA. On the same date, Nortel Network Inc. (“NNI™), the principal US subsidiary of NNL, and a
number of other US corporations filed for protection under chapter 11 of the US Bankruptcy Code
and Nortel Networks UK Limited (“NNUK™), the principal UK subsidiary of NNL, and certain of
their subsidiaries (the “EMEA Debtors”) save the French subsidiary Nortel Networks S.A. (“NNSA™)
were granted administration orders under the UK Insolvency Act, 1986. On the following day, a
liquidator of NNSA was appointed in France pursuant to Article 27 of the European Union’s Council
Regulation (EC) No 1346/2000 on Insolvency Proceedings in the Republic of France,

[25] Subsequent to the filing date, certain other Nortel subsidiaries have filed for creditor
protection or bankruptcy proceedings in the local jurisdiction in which they are located. Certain
solvent indirect subsidiariecs of NNUK are not in administration, but are represented in these

proceedings by the foint Administrators with respect to the allocation issues.
Decision to liquidate

[26]  The initial intent on filing was to attempt to restructure the business and downsize it by
focusing on Nortel’s legacy CDMA (Code Division Multiple Access) wireless business and a
potential business based on LTE (Long-Term Evolution) wireless technology with all other Nortel
business lines being sold. However, Nortel's major customers did not support this plan and advised
they were not prepared to provide new contracts to Nortel for this purpose. As well, it became clear
that it would not be possible for Nortel to obtain the funding that would have been required to
restructure around a CDMA business.
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