SETTLEMENT AGREEMENT
BETWEEN
The Shaw Group Inc.
(“TSGI”)
- and Shaw Canada L.P., a bankrupt, by its trustee in bankruptcy, Duff & Phelps Canada
Restructuring Inc.
(“SCLP”)
- and Stone & Webster Canada Holding One (N.S.), ULC., a bankrupt, by its trustee in
bankruptcy, Duff & Phelps Canada Restructuring Inc.
(“SWC1”)
- and Stone & Webster Canada Holding Two, Inc., a bankrupt, by its trustee in bankruptcy, Duff
& Phelps Canada Restructuring Inc.
(“SWC2”)
- and Ian Sansom, Robert Lukas, John McNab and Ed Dorr
(the “Plaintiffs”)
(collectively, the “Parties”)

RECITALS:
A.

On August 31, 2012, SCLP, SWC1 and SWC2 each made an assignment in bankruptcy
and Duff & Phelps Canada Restructuring Inc. was appointed as trustee in bankruptcy in
respect of each of SCLP, SWC1 and SWC2 (the “Trustee”), which assignments in
bankruptcy were assigned, respectively, Court File Nos. 32-158522, 32-158523 and 32158524 (collectively the “Bankruptcy”). On August 31, 2012, all employees of SCLP
were terminated.

B.

TSGI, certain of its affiliates and certain Class Members (as defined herein) have filed
proofs of claim in the Bankruptcy and are, subject to final determination of their claims,
creditors of the estate of SCLP.

C.

On January 11, 2013, the Trustee issued a notice of disallowance to TSGI and its
affiliates in the Bankruptcy (the “Disallowance”), which Disallowance is under appeal
by TSGI.

D.

On December 20, 2012, Ian Sansom, Robert Lukas, John McNab and Ed Dorr
commenced a proposed representative action in the Ontario Superior Court of Justice
(Commercial List) (the “Court”) against TSGI and certain of its affiliates, including
SCLP, SWC1 and SWC2, and certain directors and officers of TSGI and its affiliates
(collectively, the “Defendants”), which action was assigned Court File No. CV-12-994900CL (the “Action”). A list of the directors and officers of TSGI and its affiliates who
were named as defendants in the Action are set out in Schedule A to this Settlement
Agreement.

E.

The Parties have engaged in arms-length negotiations with the assistance of independent
legal counsel with experience in complex bankruptcy law, pensions law, employment law
and class proceedings that resulted in an Agreement in Principle on April 19, 2013 (the
“Agreement in Principle”) and subsequently this Settlement Agreement.

F.

The Parties have reached a full and final settlement of all of their outstanding issues with
respect to TSGI, SCLP, SWC1, SWC2, the Defendants, the Plaintiffs and the Trustee,
including the Action, the Disallowance and certain other matters in the Bankruptcy, in
accordance with the terms of this Settlement Agreement.

G.

The Settlement (as defined herein) is intended by the Parties, subject to the terms and
conditions below and without any admission or concession as to the merits of any claim
or defence by any of the Parties, to (i) fully and finally compromise, resolve, release and
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settle the Action and the Claims (as defined herein) in respect thereof, and to dismiss the
Action with prejudice and without costs, (ii) fully and finally resolve the Disallowance
and any other issues between the Parties in the Bankruptcy and the Claims in respect
thereof, and (iii) fully and finally compromise, resolve, release and settle any other
Claims.
H.

The Defendants to the Action deny the allegations and claims made in the Action, and
deny any liability or wrongdoing.

I.

The Settlement is to be approved by the court and implemented through a class
proceeding under the Class Proceedings Act, 1992, S.O. 1992, c. 6 (the “CPA”) in the
Ontario Superior Court of Justice (Commercial List) or such other procedure as may be
agreed upon among the Parties for the purposes of providing sufficient comfort to TSGI
that on payment of the Settlement Amount by TSGI, TSGI will be released from all
possible claims arising from or relating to the Employees Retirement Plan of Stone &
Webster Canada L.P., registration number 0515908, and the employment and termination
of employees of SCLP.

J.

The Plaintiffs have concluded that the Settlement is desirable in order to avoid the
uncertainty, delay and expense of further litigation, and to achieve a full and final
resolution of all Claims.

K.

The Defendants, while denying liability and wrongdoing, and while asserting the
existence of good and valid defences to the Action and the Disallowance, have concluded
that the Settlement is desirable in order to avoid the uncertainty, delay and expense of
further litigation, and to achieve a full and final resolution of all Claims.

NOW, THEREFORE, in consideration of the covenants, agreements and releases set forth herein
and for other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the Parties agree as follows:
THE SETTLEMENT
1.

This Settlement Agreement represents an agreement between the Parties to resolve in
accordance with the terms more particularly set out herein all Claims which were made or
could have been made by the Class Members, SCLP, SWC1, SWC2 the Trustee and/or
other Persons against the Releasees. The terms “Claims”, “Persons”and “Releasees”are
defined below.
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2.

Notwithstanding the foregoing, nothing in this Settlement Agreement shall affect each
Class Member’s right to a distribution from the estates of SCLP, SWC1 and SWC2, as
the case may be, in accordance with the provisions of the Bankruptcy and Insolvency Act,
R.S.C., 1985, c. B-3.

3.

The terms of the Settlement Agreement are binding on the Parties and their successors
and assigns.

4.

All Parties acknowledge that no party makes any admission of liability or wrongdoing
and any liability or wrongdoing is expressly denied.

5.

As more fully set out herein, TSGI will pay CDN $9.4 million (the “Settlement
Amount”), less all applicable Taxes (defined below), as an “all-in”amount in accordance
with the applicable orders of the Court as soon as practicable after the Effective Date (as
defined herein) and no later than 20 days after the Effective Date, to settle all Claims (the
“Settlement”).

6.

The Settlement Amount represents the full monetary contribution or payment of any kind
to be made by TSGI in settlement of the Claims, inclusive of claims, costs, interest, legal
fees, taxes, withholdings and deductions (inclusive of any Taxes, payroll or other
withholdings or deductions which may be payable in respect of this Settlement), all costs
associated with the distribution of benefits, all costs of any necessary notice, all costs
associated with the administration of the Settlement and the Settlement Amount and any
other monetary costs associated with the Settlement or otherwise. Neither TSGI nor any
of the other Defendants in the Action shall have any obligation to pay any amount in
addition to the Settlement Amount, for any reason, pursuant to or in furtherance of this
Settlement Agreement. For purposes of this Settlement Agreement, “Taxes”includes any
taxes, duties, fees, premiums, assessments, imposts, levies and other charges of any kind
whatsoever imposed by any government, regulatory authority, governmental department,
agency, commission, bureau, official, minister, Crown corporation, body, board, tribunal
or dispute settlement panel or other law, rule or regulation-making organization or entity
(“Governmental Authority”), including all interest, penalties, fines, additions to tax or
other additional amounts imposed by any Governmental Authority in respect thereof, and
including those levied on, or measured by, or referred to as, income, gross receipts,
profits, capital, transfer, land transfer, sales, goods and services, harmonized sales, use,
value-added, excise, stamp, withholding, business, franchising, property, development,
occupancy, employer health, payroll, employment, health, social services, education and
social security taxes, all surtaxes, all customs duties and import and export taxes,
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countervail and anti-dumping, all licence, franchise and registration fees and both the
employee and the employer contributions in respect of all employment insurance, health
insurance and Canada, Québec and other government pension plan premiums or
contributions.
7.

Notwithstanding Section 6, if any of the conditions in Section 15 is not satisfied and
TSGI does not waive such condition pursuant to Section 16, then TSGI will pay half of
the documented actual costs in respect of the Notice of Hearing for Certification and
Settlement Approval and Notice of Settlement Approval (the “Notice Costs”) up to a
maximum amount of $10,500; for greater certainty, such Notice Costs shall not include
amounts in respect of the legal fees of Koskie Minsky, LLP (“Plaintiffs’Counsel”)
which legal fees are provided for in Section 31(b) below.

8.

As part of the Settlement, TSGI and its affiliates (excluding SCLP, SWC1 and SWC2)
will release their claims in the Bankruptcy or assign such claims to the Class Members as
directed by the Class Members on or before the Effective Date.

9.

Other than the Claims described in the Action, the Parties acknowledge that they are not
aware of any Claim against SCLP, SWC1, SWC2 or the Releasees by or on behalf of any
former employee of SCLP, SWC1 or SWC2 or by any surviving spouses, heirs,
guardians, administrators, executors, trustees, estate trustees, successors and assigns of
any such former employee.

10.

The Plaintiffs agree to dismiss the Action with prejudice and without costs on payment of
the Settlement Amount and to take all necessary steps to effect same.

11.

The Parties shall make all reasonable efforts to obtain the Court approvals and/or orders
necessary for the implementation of the Settlement.

12.

No further proceedings of any kind or nature shall be commenced or continued by the
Class Members or the Trustee against the Releasees in respect of any Claims, except as
necessary to complete the Settlement set out herein.

CLASS PROCEEDING FOR SETTLEMENT PURPOSES
13.

The Plaintiffs will seek to amend the Statement of Claim in the Action to be a claim
under the CPA for settlement purposes in form and substance satisfactory to counsel for
TSGI (the “Class Proceeding”).

14.

The proposed settlement class will consist of all former employees of SCLP, SWC1 and
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SWC2, all the beneficiaries of the Employees Retirement Plan of Stone & Webster
Canada L.P., registration number 0515908, all recipients of any long-term disability
program in respect of SCLP, and all surviving spouses, heirs, guardians, administrators,
executors, trustees, estate trustees, successors and assigns of each (individually, a “Class
Member”, collectively, the “Class”).
15.

16.

The Settlement is subject to the following conditions precedent:
(a)

The Court shall grant an order, substantially in the form attached (without
Schedules) as Schedule B to this Settlement Agreement, approving the Settlement
on the terms set out in this Settlement Agreement, or as amended by the Court on
the consent of each of the Parties acting reasonably (the “Certification and
Settlement Approval Order”). The Parties shall make all reasonable efforts to
address any requests of the Court for additional information.

(b)

The Opt Out Deadline (defined below) shall have passed and: (i) not more than
three Class Members have opted out of the Settlement and have not revoked their
opt out; and (ii) the aggregate value of any Claims of Class Members who opt out
of the Settlement and have not revoked their opt out shall not exceed CDN
$50,000 to be valued by TSGI, acting reasonably and in good faith consultation
with Plaintiffs’Counsel, and based on the information provided by such person(s)
in the Opt Out Form.

(c)

With respect to each Court order,
(i)

the time to appeal or seek leave to appeal from such order shall have
expired; or

(ii)

if an appeal from such order is taken, (a) leave to appeal from such order
shall have been denied by the Court; or (b) an appellate court shall have
affirmed such order in its entirety and (x) the time for a further appeal or
to seek leave to appeal shall have expired or (y) the appellate court of last
resort shall have affirmed such order in its entirety.

The Effective Date shall occur on the date of the satisfaction of all of the conditions set
out in Section 15. This Settlement Agreement shall be null and void and of no force and
effect in the event that any condition in Section 15 is not satisfied, unless such condition
is waived in writing by TSGI, acting in its sole, unfettered and absolute discretion, and if
such condition is so waived, the Effective Date shall occur on the date of such waiver.
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17.

If the Settlement Agreement is not approved by the Court or if any condition set out in
Section 15 is not satisfied or waived pursuant to Section 16, this Settlement Agreement
and all of its provisions, and all negotiations, all documents and information exchanged
in furtherance of the Settlement, and all statements and proceedings relating to it, and the
fact of its existence and any of its terms, shall be without prejudice to the rights of the
Parties, all of whom shall be restored to their respective positions existing immediately
before this Settlement Agreement and negotiations in respect thereof. For clarity and
without limitation, this Settlement Agreement is without prejudice to the rights of each
Party to seek or oppose certification of the Action as a class proceeding should the
Settlement not be approved by the Court.

SETTLEMENT APPROVAL PROCESS
18.

The Plaintiffs will request from the Court an order approving the form of the notice of the
hearing seeking certification of the Action as a class proceeding and approval of the
settlement, including the date for such hearing (the “Notice of Hearing for Certification
and Settlement Approval”) in substantially the form attached hereto as Schedule C.
This notice will, inter alia, advise the Class Members of their right to appear in the Court
to object to the Settlement and advise that any person may obtain documents in the
French language upon request.

19.

On Court approval of the Notice of Hearing for Certification and Settlement Approval,
Plaintiffs’Counsel will send the notice to the Class Members by direct mail or e-mail
within five days of the issuance of the Court order approving the said notice and by
publication of the notice in one issue of a newspaper of national circulation and a
newspaper of Province-wide circulation in Québec.

20.

The Plaintiffs will file a motion before the Court requesting the Certification and
Settlement Approval Order on the date set out in the Notice of Hearing for Certification
and Settlement Approval.

21.

The Certification and Settlement Approval Order shall provide, inter alia:
(a)

On or before the day that is 30 days after the date that the Court issues the
Certification and Settlement Approval Order (the “Opt Out Deadline”), any
Class Member who does not want to participate in the Settlement must submit to
Plaintiffs’Counsel an opt out form in substantially the form attached as Schedule
D (the “Opt Out Form”);
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(b)

Any Class Member who opts out shall be excluded from the terms of the
Settlement Agreement and from any and all rights and obligations under the
Settlement Agreement;

(c)

Each Class Member who does not opt out of the Settlement in the manner
prescribed in this Settlement Agreement (collectively, the “Settlement Class”and
each member of the Class, a “Settlement Class Member”) shall be bound by the
terms of this Settlement Agreement and all applicable Court orders;

(d)

All Claims of each Settlement Class Member have been fully, finally and forever
absolutely released and discharged as against the Releasees;

(e)

The payment of the Settlement Amount is in full satisfaction and release of any
and all Claims that could have been brought by the Settlement Class Members
and/or the Trustee against the Releasees, howsoever arising; and

(f)

Enforcement of the Settlement Agreement shall be the sole and exclusive remedy
for any and all Claims of the Settlement Class Members.

22.

TSGI shall consent to the certification of the common issues set out in the Amended
Statement of Claim as part of the Certification and Settlement Approval Order, provided
that TSGI’s consent to certification of the Class Proceeding is for settlement purposes
only.

23.

The Plaintiffs and Plaintiffs’Counsel shall support the Settlement and shall recommend
that the Class Members accept the Settlement.

24.

Plaintiffs’Counsel will send to counsel for TSGI any materials, in draft form, that the
Plaintiffs propose to file with the Court in connection with any proceedings with respect
to the implementation of the Settlement Agreement, including the motion seeking the
Certification and Settlement Approval Order, and TSGI shall be given at least five
business days to comment on the draft materials.

25.

As part of the motion for the Certification and Settlement Approval Order, the Parties
shall request that the Court dismiss, on payment of the Settlement Amount, the Action
and Class Proceeding on a with prejudice and without costs basis.

26.

The Parties shall bear their own costs on the motions described in Section 18 and Section
20 of this Agreement.
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27.

Following court approval of the Settlement, Plaintiffs’Counsel will send the notice of
settlement approval (the “Notice of Settlement Approval”), in a form to be agreed upon
among the Plaintiffs and TSGI, to Class Members by direct mail (or e-mail) within five
days of the issuance of the Certification and Settlement Approval Order and by
publication of the notice in a newspaper of national circulation and a newspaper of
Province-wide circulation in Québec.

28.

Within two days of receiving a valid Opt Out Form, Plaintiffs’Counsel shall provide a
report to TSGI and TSGI’s counsel advising as to the names of any Class Members who
have opted out of the Settlement and who have not revoked their opt out within two days
and, to the extent known, their reasons for opting out.

RELEASE
29.

On payment of the Settlement Amount, TSGI, Stone & Webster Holdings One, Inc.,
Stone & Webster Holdings Two, Inc., Shaw Energy and Chemicals, Inc. and all of their
respective present and former affiliates, partners, shareholders, subsidiaries, successor
and predecessor companies other than SCLP, SWC1 and SWC2 (collectively, the “Shaw
Group”), the named Defendants in the Action other than SCLP, SWC1 and SWC2 and
the present and former officers, directors, employees, representatives and agents of an
entity in the Shaw Group, SCLP, SWC1 and SWC2 (including any person listed in
Schedule A to this Settlement Agreement) and the heirs, guardians, administrators,
executors, trustees, estate trustees, successors and assigns of each (hereinafter
collectively with the Shaw Group referred to as the “Releasees”) shall be and shall be
deemed to have been released and discharged from any and all actions, causes of action,
claims, liabilities, losses of any kind, injuries, suits, debts, contracts, obligations,
representations, promises, damages, judgments, expenses and demands whatsoever, in
law or in equity, whether normal, special, consequential, punitive or otherwise, on all
counts howsoever arising and in all jurisdictions, which were made or could have been
made by the Settlement Class Members, SCLP, SWC1, SWC2 and/or the Trustee
including, without limitation, the Action and all matters arising in respect of the
Bankruptcy, including without limitation (i) any claims related to the hiring and
employment by the Releasees of the Settlement Class Members and the cessation of such
employment effective on or before August 31, 2012; (ii) any proof of claim filed by the
Settlement Class Members in the Bankruptcy; (iii) any claims for wages or pay, claims
for reinstatement, notice of termination, pay in lieu of such notice, severance pay,
retirement benefits, expenses, wages or salary, bonus, incentive plan, stock option plan,
profit sharing plan, commissions, overtime pay, interest, benefits, automobile allowance,
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vacation pay or general, punitive, mental distress, pain and suffering or aggravated
damages or other claims, and specifically including any claim, arbitration, complaints or
recourse under common law, contract or statute, including the Ontario Employment
Standards Act, 2000, (the “ESA”) the Ontario Human Rights Code or any other similar
legislation; (iv) any benefits that may be owing under the Employees Retirement Plan of
Stone & Webster Canada L.P., registration number 0515908; and (v) any accounts
payable or other debts owing by the Shaw Group to SCLP, SWC1 or SWC2 (collectively,
the “Claims”).
30.

On payment of the Settlement Amount, each Settlement Class Member and each of his or
her heirs, executors, administrators, legal representatives, successors and assigns, and the
Trustee further agree and are hereby deemed to agree not to make any claims, or to
commence or continue any proceedings against any other person, partnership, corporation
or other entity of any kind who or that might claim contribution or indemnity or any other
relief of a monetary, declaratory or injunctive nature from any one or more of the
Releasees in connection with any Claims.

THE SETTLEMENT AMOUNT
31.
The Settlement Amount shall be allocated and distributed by TSGI as follows:
(a)

CDN $200,000 shall be paid to the Trustee in satisfaction of certain claims
asserted against the Shaw Group by the SCLP estate with respect to intercompany
loans or other advances or amounts;

(b)

Payment to Plaintiffs’Counsel, in trust, in respect of all legal costs, disbursements
and applicable taxes incurred on behalf of the Plaintiffs and the Class Members in
respect of the Action in advance of final distribution of the Settlement Amount to
the eligible Class Members, including any such costs, disbursements and taxes
incurred in the implementation of the Settlement Agreement. The fees of
Plaintiffs’Counsel shall be determined in accordance with Koskie Minsky LLP’s
hourly rates without a fee multiplier and shall be subject to any maximum amount
that may be specified in the Certification and Settlement Approval Order;

(c)

such amounts as determined by TSGI, acting reasonably and in consultation with
the Plaintiffs’ Counsel, as is required to be remitted to the Canada Revenue
Agency and any other applicable Governmental Authority on account of
applicable Taxes, including payroll or other withholdings or deductions,
applicable in respect of this Settlement; and
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(d)

32.

the remaining balance of the Settlement Amount after deduction of the payments
referred to in Clauses (a), (b) and (c) of this Section 31 shall be paid to Koskie
Minsky, LLP, in trust, on account of damages, including for: (i) termination and
severance claims for wages or pay in lieu of notice; or (ii) claims in respect of
possible reductions due to the underfunding of the Employees Retirement Plan of
Stone & Webster Canada L.P., registration number 0515908. Such balance shall
be distributed to the Settlement Class Members in a distribution allocation to be
determined by Plaintiffs’Counsel and subject to court approval. This distribution
allocation shall be substantially in the classifications in the form attached as
Schedule E.

Within 10 days of such remittance, TSGI shall advise Plaintiffs’ Counsel when the
amounts in Section 31(c) have been remitted to the Canada Revenue Agency and any
other applicable Governmental Authority and the amount of such remittance.

MISCELLANEOUS
33.
This Settlement is without prejudice, without admission of liability on the part of TSGI or
any of its affiliates or related parties, and may not be raised, referred to, or relied upon by
the Parties in any other proceedings except if necessary to enforce its terms. Despite the
above, the Trustee may refer to the Settlement in the bankruptcy proceedings.
34.

The Parties acknowledge and declare that (a) the Parties have had an adequate
opportunity to read and consider this Settlement Agreement and to obtain such advice in
regard to this Settlement Agreement as the Parties should consider advisable; (b) the
Parties fully understand the nature and effect of the Settlement Agreement, including the
Settlement and the Release; (c) the Parties fully understand that the consideration for the
Settlement Agreement has been accepted; and (d) this Settlement Agreement has been
duly executed voluntarily.

35.

This Settlement Agreement shall be governed by and construed in accordance with the
laws of the Province of Ontario and the federal laws of Canada applicable therein.

36.

The division of the Settlement Agreement into sections and the insertion of headings are
for convenience or reference only and shall not affect the construction or interpretation of
this Settlement Agreement.

37.

The terms of this Settlement Agreement constitute the entire agreement between the
Parties relating to the subject matter hereof and supersedes any prior agreement including
the Agreement in Principle.
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38.

This Settlement Agreement may be executed in any number of counterparts and may be
delivered by means of facsimile or electronic transmission in portable document format,
each of which shall be deemed to be an original, but all of which together will constitute
one and the same instrument.

39.

The recitals to this Settlement Agreement are true and form part of the Settlement
Agreement.

40.

Each of the Parties hereto acknowledges and agrees that Duff and Phelps Canada
Restructuring Inc. is entering into this Settlement solely in its capacity as Trustee and not
in its personal capacity and is executing this Agreement subject to court approval being
obtained pursuant to Section 15(a) herein.

Dated at Toronto, Ontario on September ____ , 2013.
THE SHAW GROUP INC.
By:
Name:
Title:

SHAW CANADA L.P. BY ITS TRUSTEE
IN BANKRUPTCY DUFF & PHELPS
CANADA RESTRUCTURING INC.
By:
Name:
Title:

STONE & WEBSTER CANADA HOLDING
ONE (N.S.), ULC. BY ITS TRUSTEE IN
BANKRUPTCY DUFF & PHELPS
CANADA RESTRUCTURING INC.
By:
Name:
Title:
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STONE & WEBSTER CANADA HOLDING
TWO, INC. BY ITS TRUSTEE IN
BANKRUPTCY DUFF & PHELPS
CANADA RESTRUCTURING INC.
By:
Name:
Title:

Witness

Ian Sansom

Witness

Robert Lukas

Witness

John McNab

Witness

Ed Dorr
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SCHEDULE A: DIRECTORS AND OFFICERS NAMED
AS DEFENDANTS IN THE ACTION
J.M. Bernhard, Jr.
James Glass
Harvey Vigneault
Thos E. Capps
James F. Barker
Daniel A. Hoffler
Albert D. McAlister
David W. Hoyle
Steve Allison
Craig Pierce
Michael J. Mancuso

SCHEDULE B: CERTIFICATION AND SETTLEMENT APPROVAL ORDER
Court File No. CV-12-9949-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(Commercial List)
THE HONOURABLE
MR. JUSTICE NEWBOULD

)
WEDNESDAY, THE
)
) 9TH DAY OF OCTOBER, 2013

BETWEEN:
IAN SANSOM, ROBERT LUKAS, JOHN MCNAB and ED DORR,
the proposed representatives of all terminated employees and retirees of Shaw Canada L.P.
under Rule 10 of the Rules of Civil Procedure
Plaintiffs
- and SHAW CANADA L.P., THE SHAW GROUP INC., STONE AND WEBSTER CANADA
HOLDING ONE (N.S.) ULC, STONE AND WEBSTER CANADA HOLDING TWO,
INC., STONE AND WEBSTER HOLDING ONE, INC., STONE AND WEBSTER
HOLDING TWO, INC., J.M. BERNHARD, JR., JAMES GLASS, HARVEY
VIGNEAULT, THOS E. CAPPS, JAMES F. BARKER, DANIEL A. HOFFLER, ALBERT
D. MCALISTER, DAVID W. HOYLE, STEVE ALLISON, CRAIG PIERCE, and
MICHAEL J. MANCUSO
Defendants
ORDER
THIS MOTION made by the Plaintiffs for an order seeking: (i) leave to amend the statement of
claim in the action with Court file number CV 12 9949 00CL (the “Action”) to convert the
Action into a proceeding under the Class Proceedings Act, 1992, S.O. 1992, c. 6; (ii)
certification of the Action; (iii) approval of the settlement of the Action and certain claims of the
Trustee, in accordance with, and as more particularly set out in, the settlement agreement entered
into between the Plaintiffs, The Shaw Group Inc. and the Trustee on September ´, 2013 (the
“Settlement Agreement”), a copy of which is attached as Schedule A to this order; (iv) approval
of class counsel’s fees and disbursements, and (v) other relief, was heard this _____ day at
_____.

-2AND ON READING the notice of motion, the affidavit of Ian Sansom, the affidavit of James
Harnum and such other material filed and on hearing submissions of counsel for the Plaintiffs,
counsel for the Trustee and counsel for The Shaw Group Inc., no one appearing for the other
defendants, although having been given notice of this motion,
LEAVE TO AMEND ACTION
1.

THIS COURT ORDERS that the Plaintiffs are hereby granted leave to amend the
statement of claim in the Action substantially in the form attached as Schedule B to this
order.

APPROVAL OF TRUSTEE’S ENTERING INTO SETTLEMENT AGREEMENT
2.

THIS COURT ORDERS that the execution of the Settlement Agreement by the
Trustee, and the performance by the Trustee of its obligations thereunder, is hereby
authorized and approved. The Trustee is hereby authorized to take such additional steps
and execute such additional documents as may be necessary or desirable to implement
the settlement in accordance with the Settlement Agreement.

3.

THIS COURT ORDERS that a copy of this Order shall be filed by the Trustee in the
Court file for each of Estates numbers 32-158522, 32-158523 and 32-158524.

CERTIFICATION AND SETTLEMENT APPROVAL
4.

THIS COURT ORDERS that the use of capitalized terms in this order shall have the
same meaning as found in the Settlement Agreement.

5.

THIS COURT ORDERS AND DECLARES that the settlement reflected in the
Settlement Agreement is fair, reasonable and in the best interests of the Plaintiffs and the
Class Members.

6.

THIS COURT ORDERS that the Action is certified as a class proceeding pursuant to
the Class Proceedings Act, 1992.

7.

THIS COURT ORDERS that the Class is defined as:

-3all former employees of SCLP, SWC1 and SWC2, all the beneficiaries of
the Employees Retirement Plan of Stone & Webster Canada L.P.,
registration number 0515908, all recipients of any long-term disability
program in respect of SCLP, and all surviving spouses, heirs, guardians,
administrators, executors, trustees, estate trustees, successors, direct and
indirect beneficiaries and assigns of each (the “Class Members”).
8.

THIS COURT ORDERS that Ian Sansom, Robert Lukas, John McNab and Ed Dorr are
appointed as the representative plaintiffs for the Class.

9.

THIS COURT ORDERS that the claims asserted on behalf of the Class are: (a) breach
of contract; (b) breaches of fiduciary duty, duty of good faith and duty of care; (c)
statutory claims for oppression pursuant to section 248 of the Business Corporations Act,
R.S.O. 1990, c. B.16, section 166 of the Business Corporations Act, R.S.N.B. c. B-9.1
and section 5 (third schedule) of the Companies Act, R.S.N.S. 1989, c. 81; and (d)
conspiracy.

10.

THIS COURT ORDERS that damages and declaratory relief are sought on behalf of the
Class.

11.

THIS COURT ORDERS that the common issues certified for settlement purposes are:
Breach of Contract
(a)

What were the common terms of the Class Members’contracts of employment?

(b)

If the Class Members’contracts of employment contained notice and severance
provisions, did any of the Defendants breach those provisions?

(c)

Did the Defendants breach any other provisions of the Class Members’contracts
of employment?

(d)

Are any of the Class Members entitled to damages for:
(i)

Pay in lieu of notice of termination under the common law;

(ii)

The value of benefits, including pension, health, life insurance and other
benefits, for a period of notice;

(iii)

Pay in lieu of notice of termination under the Employment Standards Act,
2000, S.O. 2000 c. 41 (the “ESA”);

-4(iv)

Breach of the notice and severance provisions under the Class Members
contracts of employment; and/or

(v)

Any other amounts for breach of the Class Members contracts of
employment?

(e)

If so, what is the quantum of damages owing to the class?

(f)

Was any one or more of the Defendants a common employer of Class members
under the common law, the ESA or any other legislation?
Fiduciary Duties and Other Duties to Members of the Shaw Plan

(g)

Were any one or more of the Defendants the administrator of the Employee
Retirement Plan of Stone & Webster Canada L.P., (CRA registration number
0515908) (the “Shaw Plan”)?

(h)

Did any of the Defendants owe a fiduciary duty, duty of good faith, a statutory
duty, a contractual duty or a duty of care to the Class Members in relation to the
Shaw Plan?

(i)

If so, did any of the Defendants breach any duty or duties to the Class Members in
relation to the Shaw Plan?

(j)

If the Defendants, or any of them, breached any duty or duties to the Class
Members, then:
(i)

Are any one or more of the Defendants liable for the amount of the wind
up deficiency owing to the Shaw Plan?

(ii)

Are any one or more of the Defendants liable for the amount of the
administrative costs relating to the wind up of the Shaw Plan?

(iii)

Are any one or more of the Defendants liable for any other amount in
relation to the Shaw Plan?

(iv)

What is the quantum of damages owing to the Class?

Oppression Remedy
(k)

What were the reasonable expectations of the Class Members in relation to the
conduct of the business or affairs of the corporate Defendants?

(l)

Do the Class Members have standing to make a claim under the oppression
remedy under any corporate statute(s) against any of the Defendants?

(m)

If so:
(i)

Did any act or omission of any of the Defendants effect or threaten to
effect a result that was or is oppressive or unfairly prejudicial or that
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Members?
(ii)

Was the business or affairs of any of the Defendants carried on or
conducted in a manner that was or is oppressive or unfairly prejudicial or
that unfairly disregards or disregarded the interests of any of the Class
Members?

(iii)

Were the powers of any of the Defendants exercised or threatened to be
exercised in a manner that was or is oppressive or unfairly prejudicial or
that unfairly disregards or disregarded the interests of any of the Class
Members?

(n)

Are the Class Members entitled to a remedy under the oppression remedy under
any corporate statute(s)?

(o)

If so, what remedy?
Conspiracy

(p)

Did any of the Defendants unlawfully conspire to act in a manner that they knew,
or ought to have known, would cause harm to the Class Member?

(q)

If so, what is the quantum of damages owing to the Class?
Aggravated and Punitive Damages

12.

(r)

Are the Class Members entitled to aggravated damages?

(s)

If so, what quantum of aggravated damages should be awarded to the Class?

(t)

Are the Class Members entitled to punitive damages?

(u)

If so, what quantum of punitive damages should be awarded to the Class?

THIS COURT ORDERS that the settlement of this action on the terms reflected in the
attached Settlement Agreement is approved pursuant to subsection 29(3) of the Class
Proceedings Act, 1992 and shall be implemented in accordance with its terms.

13.

THIS COURT ORDERS AND DECLARES that the Settlement Agreement, including
the schedules thereto, is incorporated by reference into and forms part of this order and is
binding upon the Plaintiffs, each Class Member who does not opt out of the Action
pursuant to paragraph 15 of this order, including those persons who are under disability
(“Settlement Class Members”) and the Defendants.

-614.

THIS COURT ORDERS that the requirements of Rules 7.04(1) and 7.08(4) of the
Rules of Civil Procedure, R.R.O. 1990, Reg. 194 are dispensed with in respect of the
Action.

RIGHT TO OPT OUT
15.

THIS COURT ORDERS that any Class Member may opt out of the class proceeding by
delivering to Koskie Minsky LLP an Opt-Out Form in substantially the form attached as
Schedule C by the Opt-Out Deadline (November ___, 2013).

16.

THIS COURT ORDERS AND DECLARES that any Class Member who opts out shall
be excluded from the terms of the Settlement Agreement and from any and all rights and
obligations under the Settlement Agreement.

17.

THIS COURT ORDERS AND DECLARES that any Settlement Class Member will be
bound by the Settlement Agreement and all applicable court orders.

RELEASE
18.

THIS COURT ORDERS AND DECLARES that, upon payment of all amounts
specified in Section 31 of the Settlement Agreement (the “Payment Date”),
(a)

SCLP, SWC1, SWC2, the Trustee, any Governmental Authority, each
Settlement Class Member and any other Person has and shall be deemed to
have fully, finally and forever absolutely released and discharged the
Releasees in respect of all Claims released in the Settlement Agreement;

(b)

the initiation, investigation, prosecution, adjudication, determination or
assertion of any and all matters in respect of any Claims in respect of the
Settlement Class Members and any claim based upon subrogation or
otherwise in respect of any Claims that could be made by any Person
including any Governmental Authority against or in respect of any of the
Releasees is finally and forever barred and enjoined;

(c)

each Settlement Class Member, the Trustee and other Persons as set out in
the Settlement Agreement are hereby deemed to agree not to make any
claims, or to commence or continue any proceedings against any other
person, partnership, corporation or other entity of any kind who or that
might claim contribution or indemnity or any other relief of a monetary,
declaratory or injunctive nature from any one or more of the Releasees in
connection with any Claims;
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19.

(d)

each Settlement Class Member shall be deemed to have consented to the
dismissal as against any of the Defendants of any action or proceeding he,
she or it has commenced relating in any way to the Claims without costs
and with prejudice; and

(e)

any other action or proceeding commenced by any Settlement Class
Member shall be and is hereby dismissed against any of the Defendants
without costs and with prejudice.

THIS COURT ORDERS AND DECLARES that the payment of the Settlement
Amount is in full satisfaction and release of any and all Claims that were or could have
been brought by SCLP, SWC1, SWC2 and/or the Trustee and any of the Settlement Class
Members against the Releasees, howsoever arising.

20.

THIS COURT ORDERS AND DECLARES that the enforcement of the Settlement
Agreement shall be the sole and exclusive remedy for any and all Claims of the
Settlement Class Members.

21.

THIS COURT ORDERS AND DECLARES that each Settlement Class Member, the
Trustee and other Persons as set out in the Settlement Agreement is hereby deemed to
agree that the Settlement Agreement is a settlement within the meaning of section 112 of
the ESA and is hereby deemed to agree to the disclosure of the Settlement Agreement in
writing to an employment standards officer by counsel to TSGI on behalf of SCLP and
each Settlement Class Member pursuant to section 112 of the ESA.

22.

THIS COURT ORDERS AND DECLARES that each Settlement Class Member is
deemed to have commenced the Action for the purposes of section 98 of the Employment
Standards Act, 2000 in respect of all Claims.

NOTICE OF CERTIFICATION AND SETTLEMENT APPROVAL
23.

THIS COURT ORDERS that the Notice of Certification and Settlement Approval in
substantially the form attached as Schedule D to this order is approved, subject to the
right of the Parties to make mutually-agreed upon minor non-material amendments to
said notice as may be necessary or desirable.

24.

THIS COURT ORDERS that the Notice of Certification and Settlement Approval
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25.

(a)

be posted on Koskie Minsky LLP’s website forthwith after the issuance of this
order and no later than 5 days after the issuance of this order;

(b)

be sent by direct mail or e-mail to all known Class Members as soon as
practicable and no later than 5 days after the issuance of this order; and

(c)

be published in one issue of a newspaper of national circulation and one issue of a
newspaper of province-wide circulation in Québec as soon as practicable and no
later than 10 days after the issuance of this order.

THIS COURT ORDERS that the notice program described in paragraph 24 of this order
satisfies the requirements of the Class Proceedings Act, 1992 and shall constitute good
and sufficient service upon Class Members of notice of this order and approval of the
Settlement Agreement.

ADMINISTRATION OF THE SETTLEMENT
26.

THIS COURT ORDERS that TSGI shall pay CDN $9.4 million (the “Settlement
Amount”) as soon as practicable after the Effective Date and no later than 20 days after
the Effective Date as follows:
(a)

CDN $200,000 shall be paid to the Trustee in satisfaction of certain claims
asserted against the Shaw Group by SCLP estate with respect to intercompany
loans or other advances or amounts;

(b)

payment to Koskie Minsky LLP, in trust, in respect of all legal costs,
disbursements and applicable taxes incurred on behalf of the Plaintiffs and Class
Members in respect of the Action in advance of final distribution of the
Settlement Amount to the eligible Class Members, including any such costs,
disbursements and taxes incurred in the implementation of the Settlement
Agreement. The fees of Koskie Minsky LLP shall be determined in accordance
with Koskie Minsky LLP’s hourly rates without a fee multiplier. The payment to
Koskie Minsky LLP in respect of fees shall be a subject to a maximum of $*,
unless otherwise ordered;

(c)

such amounts as determined by TSGI, acting reasonably and in consultation with
Koskie Minsky LLP, as is required to be remitted to the Canada Revenue Agency
and any other applicable Governmental Authority on account of applicable Taxes,
including payroll or other withholdings or deductions, applicable in respect of this
Settlement; and

(d)

the remaining balance of the Settlement Amount after deduction of the payments
referred to in clauses (a), (b) and (c) of this paragraph 26 shall be paid to Koskie
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severance claims for wages or pay in lieu of notice; or (ii) claims in respect of
possible reductions due to the underfunding of the Employees Retirement Plan of
Stone & Webster Canada L.P., registration number 0515908. Such balance shall
be distributed to the Settlement Class Members in accordance with the
distribution protocol attached as Schedule E to this order.
27.

THIS COURT ORDERS AND DECLARES that, without affecting the finality of this
order, this court reserves exclusive and continuing jurisdiction of the Action, the
Plaintiffs, all Settlement Class Members and the Defendants for the purposes of:
(a)

implementing the Settlement Agreement; and

(b)

enforcing and administering the Settlement Agreement and this order.

DISMISSAL OF CLAIMS
28.

THIS COURT ORDERS that, as of the Payment Date and except as set out above, the
Action be and is hereby dismissed without costs and with prejudice.

29.

THIS COURT DECLARES that this order and the Settlement Agreement approved
hereby are not based upon any finding or admission of liability or wrongdoing by any of
the Defendants or Parties to the Settlement Agreement.

30.

THIS COURT ORDERS that if any of the conditions set out in Section 15 of the
Settlement Agreement is not satisfied or waived pursuant to Section 16 of the Settlement
Agreement, the Settlement Agreement, and all other provisions of this order shall become
null and void and are without prejudice to the rights of the parties in the Action or in any
proceedings and any settlement between the parties as incorporated into this order or
otherwise shall be deemed in the Action and in any proceedings to be null and void and
made without prejudice.

________________________________________
NEWBOULD, J.

SCHEDULE C : NOTICE OF HEARING FOR CERTIFICATION AND SETTLEMENT
APPROVAL
Newspaper Notice of Hearing for Certification and Settlement Approval
Employment and Pension Class Action Against The Shaw Group Inc. et al
To: Former Employees of Shaw Canada L.P., Stone & Webster Canada Holding One (N.S.),
ULC. or Stone & Webster Canada Holding Two, Inc.
And To: Beneficiaries of the Employees Retirement Plan of Stone & Webster Canada L.P.,
registration number 0515908 (the “Shaw Canada Pension Plan”)
And To: Recipients of any long-term disability program in respect of Shaw Canada L.P.
And To: Surviving spouses, heirs, guardians, administrators, executors, trustees, estate trustees,
successors and assigns of each of the former employees, pension plan beneficiaries and
recipients identified above
Please read this notice carefully as it may affect your legal rights.
This notice is addressed to people who may be “class members”in this proposed class action. It
provides information about a hearing before the Ontario Superior Court of Justice (Commercial
List) on October 9, 2013 at 330 University Ave., Toronto, Ontario at 9:30 am. The parties have
reached a settlement of the action and will be asking the Court to certify the action as a class
action and to approve the settlement. If you fit the description above, you may be a class member
and your legal rights may be affected by the settlement.
The plaintiffs alleged that The Shaw Group Inc. and other defendants are liable for damages
relating to, among other things, wrongful dismissal and the underfunding of the Shaw Canada
Pension Plan arising from the bankruptcy of Shaw Canada L.P. The defendants deny the
allegations and deny any wrongdoing or liability.
The proposed settlement includes payment of CDN $9.4 million, inclusive of all legal fees, costs
and expenses, for the benefit of the class members and to satisfy certain claims against The Shaw
Group Inc. and the bankrupt estates of Shaw Canada L.P., Stone & Webster Canada Holding
One (N.S.), ULC. or Stone & Webster Canada Holding Two, Inc. If the court approves the
settlement, there would be a distribution of settlement funds among eligible class members who
do not opt out of the settlement, in accordance with a distribution protocol.
If you are a class member, please review the complete version of this notice, which is
available on the website of Koskie Minsky LLP (counsel for the plaintiffs and class
members) at: www.kmlaw.ca/ShawClassAction. A copy of the settlement agreement, and other
information about the proposed settlement is also available on the website.
To obtain additional information or to object to the propose settlement, please contact Koskie
Minsky LLP at the address below:
Koskie Minsky LLP
20 Queen St. W., Suite 900, Toronto, ON M5H 3R3

-2Re: The Shaw Group Inc Class Action
Tel: 1-855-595-2624
Email: ShawClassAction@kmlaw.ca
PLEASE DO NOT CONTACT THE COURT ABOUT THIS CLASS ACTION.
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Employment and Pension Class Action Against The Shaw Group Inc. et al
To: Former employees of Shaw Canada L.P., Stone & Webster Canada Holding One (N.S.),
ULC. or Stone & Webster Canada Holding Two, Inc.
And To: Beneficiaries of the Employees Retirement Plan of Stone & Webster Canada L.P.,
registration number 0515908 (the “Shaw Canada Pension Plan”)
And To: Recipients of any long-term disability program in respect of Shaw Canada L.P.
And To: Surviving spouses, heirs, guardians, administrators, executors, trustees, estate trustees,
successors and assigns of each of the former employees, pension plan beneficiaries and
recipients identified above
Please read this notice carefully as it may affect your legal rights.
This notice is addressed to people who may be “class members”in this proposed class action. It
provides information about a hearing before the Ontario Superior Court of Justice (Commercial
List) on October 9, 2013 at 330 University Ave., Toronto, Ontario at 9:30 am. The parties have
reached a settlement of the action and will be asking the court to certify the action as a class
action and to approve the settlement.
In 2013, after Shaw Canada L.P., Stone & Webster Canada Holding One (N.S.), ULC. or Stone
& Webster Canada Holding Two, Inc. had each made an assignment in bankruptcy, Ian Sansom,
Robert Lukas, John McNab and Ed Dorr (collectively, the “plaintiffs”) commenced a proposed
representative action in the Ontario Superior Court of Justice (Commercial List) against The
Shaw Group Inc., and certain of its affiliates, directors and other parties.
The plaintiffs alleged that The Shaw Group Inc., the ultimate parent corporation of Shaw Canada
L.P., and other defendants are liable for damages relating to, among other things, wrongful
dismissal and the underfunding of the Shaw Canada Pension Plan arising from the bankruptcy of
Shaw Canada L.P. The defendants deny the allegations and deny any wrongdoing or liability.
The Plaintiffs have reached a settlement in principle with the defendants and, for the purposes of
settlement, the action will be converted to a class action. The settlement includes payment of
CDN $9.4 million, inclusive of all costs and fees, including legal fees and administration costs,
to provide benefits to class members and to satisfy certain claims against The Shaw Group Inc.
and the bankrupt estates of Shaw Canada L.P., Stone & Webster Canada Holding One (N.S.),
ULC. or Stone & Webster Canada Holding Two, Inc.
If this settlement is approved by the court, class members could choose to either (1) opt out of
the settlement and thus receive no compensation from it; or (2) they may participate in the
settlement, which provides for a distribution of settlement funds among eligible class members in
accordance with a distribution protocol.
The parties will appear before the Ontario Superior Court of Justice (Commercial List) on
October 9, 2013 at 330 University Ave., Toronto, Ontario at 9:30 am to ask the court to certify
the action as a class action and to approve the proposed settlement. Class members may attend
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who wish to object must provide written notice of their objection to class counsel, Koskie
Minsky LLP, by October 4, 2013.
To obtain additional information or to object to the propose settlement, please contact Koskie
Minsky LLP at the address below:
Koskie Minsky LLP
20 Queen St. W., Suite 900, Toronto, ON M5H 3R3
Re: The Shaw Group Inc. Class Action
Tel: 1-855-595-2624
Email: ShawClassAction@kmlaw.ca
A copy of the settlement agreement and other information about the proposed settlement is
available on class counsel’s website at: www.kmlaw.ca/ShawClassAction.
PLEASE DO NOT CONTACT THE COURT ABOUT THIS CLASS ACTION.

SCHEDULE D
Class Action Against The Shaw Group Inc. et al
OPT OUT FORM

Last Name

First Name

Current Address

City/Town

Province/State

Telephone

Email

Postal Code/Zip Code

I am opting out of this class action because (select only one):
0

A: I am not owed any amount from The Shaw Group Inc. or its affiliates and not interested in
the class action or pursing any claims against The Shaw Group Inc. or its affiliates

0

B: I intend to pursue at my own expense a lawsuit against The Shaw Group Inc. or its
affiliates for legal claims I have

0

C: Other (please specify) _______________________________________________

If you opted out under box (B) above and intend to pursue a lawsuit against The Shaw Group Inc. or
its affiliates, please describe the claim you intend to advance (use additional sheets if necessary) and
attach all supporting documentation to this form:
___________________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________
I understand that by opting out, I will not be entitled to any of the benefits of the settlement.

________________________
Print Name

________________________
Signature

To opt out, this form must be received at the following address by November ___, 2013.
Koskie Minsky LLP, Attn. Andrew J. Hatnay
900-20 Queen St. West, Box 52, Toronto, ON M5H 3R3

Tel: 416-595-2083, Email: ahatnay@kmlaw.ca

SCHEDULE E
Allocation of Distribution
Amount

Classification

Source Deductions

²

Damages, including for loss of Payor shall deduct or withhold
employment, which are not from
the
payments
in
otherwise described below.
accordance with the Income
Tax Regulations. In particular,
the portion of such payments
that is in lieu of earnings for a
period of reasonable notice of
termination of employment
under provincial employment
or labour standard laws, as
determined by TSGI, acting
reasonably,
and
in
consultation with Plaintiffs’
Counsel, shall be subject to
deduction and withholding
determined without regard to
subsection 103(4) of the
Income Tax Regulations and
any amount in excess of such
portion shall be subject to
deduction and withholding in
accordance with subsection
103(4) of the Income Tax
Regulations.

²

Damages
under
the
Employees Retirement Plan of
Stone & Webster Canada L.P.,
registration number 0515908
for underfunding on the windup of the plan.

²

Damages
for
loss
of N/A
employment payable to a
registered retirement savings
plan of a Settlement Class
Member.

²

Reimbursement of legal fees N/A
and other expenses

Payor shall deduct or withhold
from the payments the
amounts
required
under
subsection 103(4) of the
Income Tax Regulations.

