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Pleadings should generally be completed before
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Defendants who delivered affidavit

pursuant to s. 138.8(2)

of Securities Act ordered to deliver

statement of defence —

Delivery of statement of defence not
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certification motion or from contesting that plaintiffs had
shown cause of action —
ss.

138.3,

138.8.

Securities Act,
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1990,

c. S.5,
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Eastern Canada et al. v. Sino-Forest Corporation et al.

The plaintiffs brought a proposed class action against the
defendants,

alleging that the defendants made

misrepresentations in the primary and secondary markets.

They

also claimed against some of the defendants for a corporate
oppression remedy,

negligence,

negligent misrepresentation,

conspiracy and unjust enrichment.

They had moved for leave to

assert causes of action pursuant to ss.
Part X X I I I . 1 of the Securities Act.

138.3 and 138.8 under

The plaintiffs brought a

motion for an order requiring the defendants to deliver a
statement of defence.

The defendants objected to filing a

statement of defence before the certification motion and before
leave was granted pursuant to s. 138.8 of the Securities Act.
The plaintiffs also sought to have the certification motion and
the leave motion under s. 138.8 of the Securities Act heard
together.

The defendants submitted that a series of motions

should be scheduled,
by Rule 21

(of the Rules of Civil Procedure,

194) motions,

Held,

beginning with the leave motion,
R.R.O.

followed

1990,

Reg.

followed by the certification motion.

the motion should be granted in part.

It was the clear intention of the legislature that the
pleadings be closed before certification.

It would not be

contrary to law or a denial of due process to order the p r e 
certification delivery of a statement of defence. While it
would be inappropriate to order all the defendants to deliver a
statement of defence to a secondary market claim under the
Securities Act,

it would be proper to order any defendant who

delivered an affidavit pursuant to s. 138.8(2)

of the Act to

also deliver a statement of defence. Any other defendant may,
if so advised,

deliver a statement of defence.

the statement of defence was not a fresh step,

The delivery of
and any

defendant who did so was not precluded from bringing a Rule 21
motion at the leave and certification motion or from contesting
that the plaintiffs

[pagel74]

had shown a cause of action under

s. 5 ( 1 ) (a) of the Class Proceedings Act,

1992,

S.O.

1992,

c.

6.

It would be fair and efficient to hear the certification
motion and the leave motion together.
were adopted,

If a sequential approach

there would be appeals at each stage,

leading to

increased delay.
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statement of defence.

Kirk M. Baert and Michael Robb,

Michael Eizenga,

for plaintiffs.

for Sino-Forest Corporation,

Edmund Mak, W. Judson Martin,

Emily Cole and Megan Mackey,

[pagel75]

Simon Murray,
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(Beijing)
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Company Limited.

PERELL J . : —
A. Introduction

[1] A motion for an order requiring a defendant to deliver a
statement of defence or for an order setting a timetable for a
motion should not be a momentous matter.

But scheduling is a

very big deal in this very big case under the Class Proceedings
Act,

1992,

S.O.

1992,

c.

6.

[2] The defendants strenuously resist delivering a statement
of defence before the certification motion,
that it would

and they submit

[be] both contrary to law and a denial of due

process to require them to plead in the normal course of an
action.

[3] The defendants submit that having to plead their
statement of defence is contrary to law because the plaintiffs'
statement of claim can be commenced only with leave pursuant to
s. 138.8 of the Securities Act,

R.S.O.

Sharma v. Timminco Ltd.,

O.J. No.

[2012]

1990,

c. S.5 and in

719,

2012 ONCA 107 the

Court of Appeal ruled that the statement of claim does not
exist until leave is granted.

The defendants submit that having

to plead their statement of defence is a denial of due process
because the plaintiffs'

statement of claim includes causes of

action that might not survive a challenge under Rule 21 of the
Rules of Civil Procedure,
defendants,

BDO Limited,

statute-barred,

and,

R.R.O.

1990,

Reg.

194. One of the

also argues that claims against it are

therefore,

it should not be required to

deliver a statement of defence but should be permitted to bring
a Rule 21 motion before the certification hearing.

[pagel76]

[4] The position of the defendants is set out in para.

2 of

the defendant Sino-Forest Corporation's factum as follows:

2.

The Responding Parties oppose the relief relating to the

delivery of a statement of defence because,

as a result of

the Ontario Court of Appeal's decision in Sharma v. Timminco,
the secondary market action has yet to be commenced and will

granted by this Honourable Court. Accordingly,

the Defendants

cannot be required to deliver a statement of defence to a
proceeding that has yet to be commenced. Moreover,

the

secondary market claims are intertwined with the balance of
the allegations in the statement of claim,

such that it would

not be realistic to provide a partial or bifurcated defence.
In addition,

the Responding Parties expect to be bringing a

motion to strike the Statement of claim,

at least in respect

of the portion of the claim that purports to be brought on
behalf of Noteholders,

who are prohibited from commencing

such a claim by virtue of the no suits by holder clause.

[5] In response,

the plaintiffs submit that just as

defendants are entitled to know the case they must meet,
plaintiffs are entitled to know the defence they confront.

The

plaintiffs submit that the law and the dictates of due process
do not preclude ordering the delivery of a statement of defence
in accordance with the Rules of Civil Procedure,
plaintiffs'

and the

rely on the court's power under s. 12 of the Class

Proceedings Act,
Timminco Ltd.

1992 and on what I said in Pennyfeather v.

(2011),

107 O.R.

(3d) 201,

[2011] O.J. No.

3286,

2011 ONSC 4257 about the desirability of the pleadings being
closed before the certification motion.

[6] In the immediate case,
resist the plaintiffs'
138.8

the defendants also strenuously

request that the leave motion under s.

the Securities Act and the certification motion under the

Class Proceedings Act,

1992 be heard together.

combined leave and certification motion,
that a series of motions be scheduled,
motion,

followed by Rule 21 motions,

certification motion.

Instead of a

the defendants submit

beginning with the leave

followed by the

Some defendants would begin with the Rule

21 motions before the leave motion,

but all wish a sequence of

separate motions.

[7] The defendants submit that a combined leave and

2012 ONSC 1924 (CanLII)

not have been commenced unless and until leave has been

certification motion would be both inappropriate and also
unfair,

and particularly so if they are also required to plead

their defences.

The defendants submit that fairness dictates

that leave be determined in advance of certification and that

from the leave motion be preserved.

They submit that it would

be inefficient to deliver a statement of defence when the
statement of claim is likely to be amended in a substantial
manner depending on the outcome of the plaintiffs'
[pagel77]

[8] The plaintiffs regard the defendants'

2012 ONSC

and the Rule 21 motions.

leave motion

proposal of a

sequence of motions as something akin to having their action
being sentenced to a life of imprisonment on Devil's Island.

[9] For the reasons that follow,
concerns BDO Limited,

I adjourn the motion as it

and I order that there shall be a

combined leave and certification motion on November 21-30,

2012

(ten d a y s ) .

[10]

I order

Claim" be the

that the "Proposed Fresh as Amended Statement of
statement of claim for the purposes of the leave

and certification motion and that this pleading shall not be
amended without leave of the court.
the exception of the plaintiffs'

Further,

I order that with

funding motion,

there shall be

no other motions before the leave and certification motion
without leave

[11]

of the court first being obtained.

I do not agree that it would be contrary to law or a

denial of due process to order the pre-certification delivery
of a statement of defence;

nevertheless,

I shall not order all

the defendants to deliver their statements of defence before
the combined leave and certification.

[12] Rather,

I shall order that a statement of defence be

delivered by any defendant that delivers an affidavit pursuant
to s. 138.8(2)

of the Securities Act.

defendant may,

if so advised,

1924 (CanLII)

their right to attack all or part of whatever pleading emerges

I order that any other

deliver a statement of defence.

Further,

I order that if a defendant delivers a statement of

defence,

then the delivery of the statement of defence is not a

fresh step and the defendant is not precluded from bringing a

Rule 21 motion at the leave and certification motion or from
contesting that the plaintiffs have shown a cause of action
under s. 5 ( 1 ) (a) of the Class Proceedings Act,

In my reasons,

I will explain why it may be advantageous

to a defendant to deliver a statement of defence although it
may not be obliged to do so.

[14]

Finally,

in my reasons,

I will establish a timetable for

the funding motion and for the leave and certification motion,
which timetable may be adjusted,

if necessary,

by directions

made at a case conference.
B. Factual and Procedural Background

[15] Sino-Forest is a Canadian public company whose shares
formerly traded on the Toronto Stock Exchange. At the moment,
trading is suspended because on June 2, 2011,

Muddy Waters

Research released a research report alleging fraud by SinoForest.

The release of the report had a catastrophic effect

on Sino-F o r e s t 1s share price.

[16] On June 20,

2011,
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the Trustees of the Labourers'

Fund of Central and Eastern Canada

("Labourers")

Koskie Minsky LLP to sue Sino-Forest.

Pension

retained

Koskie Minsky issued a

notice of action in a proposed class action with Labourers as
the proposed representative plaintiff.

[17] The June action,
2011,

however,

was not pursued,

Labourers and another pension fund,

and in July

the Trustees of the

International Union of Operating Engineers Local 793 Pension
Plan for Operating Engineers in Ontario

("Engineers")

retained

Koskie Minsky and Siskinds LLP to commence a new action,
followed on July 20,

2011 by notice of action.

claim in Labourers v. Sino-Forest,
before the court,

which

The statement of

which is the action now

was served in August 2011.

[18] On November 4, 2011,

Labourers served the defendants in

Labourers v. Sino-Forest with the notice of motion for an order
granting leave to assert the causes of action under Part
XXIII.1 of the Ontario Securities Act.

2012 ONSC 1924 (CanLII)

[13]

1992.

[19] At this time,

there were rival class actions.

Douglas

Smith had retained Rochon Genova,

LLP. Rochon Genova issued a

notice of action on June 8, 2011.

The statement of claim in

Smith v. Sino-Forest followed on July 8, 2011. Northwest &

Retraite Btirente Inc.

retained Kim Orr Barristers P.C.,

on September 26,

Kim Orr commenced Northwest v. Sino-

2011,

and

Forest .

[20] On December 20 and 21,
motion,

2011,

and on January 6, 2012,

there was a carriage

I released m y judgment awarding

carriage to class counsel in Labourers v. Sino-Forest.

I

granted leave to the plaintiffs to deliver a Fresh as Amended
Statement of Claim,

which ma y include the joinder of the

plaintiffs and the causes of action set out in Grant v. SinoForest,

Smith v. Sino-Forest and Northwest v. Sino-Forest,

as the plaintiffs may be advised.

[21] On January 26,

2012,

the plaintiffs delivered an Amended

Statement of Claim.

[22] On March 2, 2012,

the plaintiffs initiated a motion

seeking leave to assert causes of action pursuant to ss.

138.3

and 138.8 under Part X X I I I . 1 of the Securities Act.

[23]

Plaintiffs' motion materials included a draft Fresh as

Amended Statement of Claim for the eventuality that leave is
granted

("Proposed Fresh as Amended Statement of Claim").

The

Proposed Fresh as Amended Statement of Claim substantially
amends and extends the allegations contained in the pleading
delivered in January 2012.

[24]

In their various pleadings,

the plaintiffs allege that

Sino-Forest and the other defendants made misrepresentations in
the

[pagel79] primary and secondary markets.

The plaintiffs

claims include US$0.8 billion for primary market claims,

US$1.8

billion for noteholders and US$6.5 billion for secondary market
claims.

There are also claims against some of the defendants

for a corporate oppression remedy,
misrepresentation,

negligence,

negligent

conspiracy and unjust enrichment.

The

following chart describes the claims against each defendant:

1924 (CanLII)

and Comit Syndical National de

2012 ONSC

Ethical Investments L.P.

[QL:GRAPHIC N A M E = "110OR3dl73-l.jpg"/]

[25] On March 6, 2012,

there was a case conference,

and I

2012. Apart from deciding that the leave motion must be
[pagel80]

heard,

I did not decide what would be the subject

matter of those hearing dates.

[26] None of the defendants has served a statement of
defence.

None has advised which,

if any,

statutory or common

law defences they will advance in response to the plaintiffs'
claims.

In this regard,

it may be noted that the plaintiffs

advance claims under s. 130 of the Securities Act with respect
to misrepresentations in the primary market.

These claims

raises at least eight possible statutory defences,
set out in s. 130(3),
leave is granted,

(4) and

which are

(5) of the Securities Act.

If

the plaintiffs also advance claims under Part

XX I I I . 1 of the Securities Act. As noted in Sino-F o r e s t 's factum
for this motion,

there are at least 11 defences to secondary

market claims.
C. Discussion
1. Introduction

[27]

In this introductory section,

relatively easy issue,

i.e.,

I will address the one

the problem of the "moving target"

statement of claim.

[28]

In the sections that follow,

difficult issues of

I will address the more

(a) whether the defendants can and should

be ordered to deliver statements of defence;

(b) whether the

leave motion should be combined with the certification motion
or instead there should be a sequence of motions;
other motions,

if any,

certification motion;

(c) what

should be permitted before the
and

(d) what should the timetable be for

the motions.

[29] Beginning with the relatively easy problem,
argument of this motion,

at the

the defendants vociferously complained

that the plaintiffs keep changing their statement of claim.
defendants pointed to substantial differences among the

The
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scheduled ten days of hearings from November 21 to November 30,

statement of claim delivered before the carriage motion,

the

statement of claim delivered after the carriage motion and the
Proposed Fresh as Amended Statement of Claim offered up for the
purposes of the leave motion.

claim was advanced as part of the defendants'
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[30] This complaint about a "moving target" statement of
arguments that

they cannot legally be ordered to deliver a statement of
defence.

I, however,

do not see how this complaint supports

that particular argument.

[31]

I rather regard the "moving target" complaint as a

proper objection that if the defendants are to be ordered to
deliver a statement of defence,

the content of the statement of

claim needs first to be finalized.

[32]
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I agree that for the purposes of a leave or a

certification motion,
needs to be finalized,

the content of the statement of claim
and thus the approach should be to order

a pleading to be finalized and to order that this pleading not
be amended without leave of the court.

I so order.

[33] The problem then becomes one of selecting which pleading
to finalize for the purposes of the leave and certification
motion.

It makes common sense to select the pleading for which

leave is being sought under the Securities Act,
Proposed Fresh as Amended Statement of Claim,

i.e.,

the

and that indeed

is my selection.
2. The delivery of the statement of defence in class
actions

[34]

I turn now to the difficult issues of whether the

defendants can be ordered to deliver statements of defence,
if they can be ordered to plead,

and

whether they should be ordered

to plead.

[35] As will be seen shortly,

the defendants submit that they

cannot be ordered to plead to a secondary market claim that
does not exist unless and until leave is granted under s. 138.8
of the Securities Act.

For present purposes,

correctness of this submission,

I will accept the

but it does not follow that the

defendants cannot plead to that portion of the Proposed Fresh
as Amended Statement of Claim that is not exclusively referable
to the secondary market claims. Assuming that the defendants
are correct that there is a portion of the Proposed Fresh as
to

plead does not negate that there are portions of the Proposed
Fresh as Amended Statement of Claim

that can and should be

answered by a statement of defence.

[36] The defendants'

submission,

rather, means that rule

25.07 of the Rules of Civil Procedure,
of pleading applicable to defences,

which provides the rules

needs to be amended for the

purpose of the leave and certification motion so that
defendants do not have to plead to a pregnant action under Part
X X I I I . 1 of the Securities Act that may never be born.

[37] Rule 25.07 states:

Admissions

25.07(1)

In a defence,

a party shall admit every allegation

of fact in the opposite party's pleading that the party does
not dispute.

Denials

(2) Subject to subrule

(6), all allegations of fact that

are not denied in a party's defence shall be deemed to be
admitted unless the party pleads having no knowledge in
respect of the fact.
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Different Version of Facts

(3) Where a party intends to prove a version of the facts
different from that pleaded by the opposite party,
of the version so pleaded is not sufficient,

a denial

but the party

shall plead the party's own version of the facts in the
defence.

Affirmative Defences

1924 (CanLII)

they cannot be obliged
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Amended Statement of Claim to which

(4) In a defence,

a party shall plead any matter on which

the party intends to rely to defeat the claim of the opposite
party and which,

if not specifically pleaded, might take the

opposite party by surprise or raise an issue that has not

Effect of Denial of Agreement

(5) Where an agreement is alleged in a pleading,

a denial

of the agreement by the opposite party shall be construed
only as a denial of the making of the agreement or of the
facts from which the agreement may be implied by law,

and not

as a denial of the legality or sufficiency in law of the
a gr e e m e n t .

Damages

(6) In an action for damages,

the amount of damages shall

be deemed to be in issue unless specifically admitted.

[38] To repeat,

for the purposes of the leave motion where a

party cannot be obliged to plead and for the combined
certification motion,

rule 25.07 needs to be revised to

accommodate s. 138.8 of the Securities Act.

[39]

Pursuant to the authority provided by s. 12 of the Class

Proceedings Act,

1992,

which authorizes the court to make any

order it considers appropriate respecting the conduct of a
class proceeding to ensure its fair and expeditious
determination,

I have the jurisdiction to revise the procedure

for a class proceeding to accommodate s. 138.8 of the
Securities Act,
25.07(7)

and I do so by notionally adding a new subrule

as follows:

(7) In an action under the Class Proceedings Act,

1992 for

which leave is also being sought to commence an action under
section 138.3 of the Securities Act
market disclosure), in a defence,

(liability for secondary

a party who does not file

an affidavit pursuant to rule 138.8(2)

and who delivers a

statement of defence shall decline to either admit or deny
the allegations of fact referable solely to his or her
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been raised in the opposite party's pleading.

liability for secondary market disclosure and not referable
to any other pleaded cause of action.

[40] Practically speaking,

notional subrule 25.07(7)

divides

[41]

First,

138.8(2)

there are those defendants who deliver a s.

affidavit under the Securities Act. These defendants

must deliver a statement of defence for the reasons expressed
below.

[42] Second,

there are those defendants against whom there

are no allegations of fact referable to liability for secondary
market disclosure,
s. 138.8(2)

affidavit under the Securities Act and who choose

to deliver a
may,

who thus have no right or need to deliver a
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if so advised,

[43] Third,

statement of defence.

These plaintiffs

simply plead in the normal course.

there are those defendants against whom there are

allegations of fact referable to liability for secondary market
disclosure and who do not deliver a s. 138.8(2)

affidavit but

who deliver a statement of defence.

[44] Under notional rule 25.07(7),

these defendants shall

decline to either admit or deny the allegations of fact
referable solely to his or her liability for secondary market
liability and not referable to any other pleaded cause of
action.

These defendants must state that they neither admit nor

deny the allegations contained in those paragraphs
paragraph numbers)

(identify

of the statement of claim referable solely

to liability for secondary market liability and not referable
to any other pleaded cause of action. As will become clearer
after the discussion below,

by being required to neither admit

nor deny allegations referable solely to secondary market
liability,

these defendants cannot circumvent the requirements

of s. 138.8(2)

of the Securities Act that they must file an

affidavit in order to set forth the material facts upon which
they intend to rely for the leave motion.

[45] This brings the discussion and the analysis to whether
there might be other reasons not to order the defendants to
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the defendants into three classes.

deliver a statement of defence.
actions,

The convention in class

which existed from 1996 to 2011,

was that a defendant

not be required to deliver a statement of defence p r e 
certification because of the likelihood that the statement

decision and based on the view that the statement of defence
had little utility before certification.
Ltd.

(1996),

at pp.
604

30 O.R.

90,

[1996] O.J. No.

94-95 O.R.; Glover v. Toronto

(S.C.J.),

[46]

(3d)

at para.

See Mangan v. Inco

(City),

2655
[2008]

(Gen. Div.),
O.J. No.

8.

In Pennyfeather, I suggested that the convention should

be revisited and that it was desirable that the pleadings be
closed before the certification motion.
Life Assurance Co. of Canada,

See,

also,

[2011] O.J. No.

4792,

Kang v. Sun
2011 ONSC

6335.

[47]

In Pennyfeather,

at paras.

37-38,

84-92,

I stated:

Class actions are subject to the Rules of Civil Procedure,
and there is nothing in the Class Proceedings Act,

1992 that

precludes defendants from pleading before the certification
motion.

It is informative that the convention of not closing

the pleadings is not a statutory rule,

and if the plaintiff

insists on the delivery of a pleading,

a defendant may need

to seek the permission of the court to delay the delivery of
the pleading.

Moreover,

the provisions of the Class Proceedings Act,

1992

indicate that it was the Legislature's intention that the
general rule is that the statement of defence should be
delivered before the certification motion.
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Section 2(3)

of

the Act indicates that the timing of the

certification motion is measured by the delivery of the
statement of d e f e n c e [.]

. . . it would be advantageous for the immediate case and for
other cases,

if the current convention ended and defendants

were required in the normal course to deliver a statement of
defence before the certification motion. As I will
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of claim would be reformulated as a result of the certification

illustrate,
approach,

there would be several advantages to this

and as I mentioned above,

the Legislature intended

that the general rule should be that the pleadings should be

the pleadings before certification,
that under s. 5(1)

it is helpful to recall

of the Class Proceedings Act,

1992,

a

plaintiff must satisfy five interdependent criteria for his
or her action or application to be certified as a class
proceeding.
(2)

The Plaintiff must:

identify a class;

(1) show a cause of action;

(3) define common issues;

(4) show

that a class proceeding would be the preferable procedure;
and

(5) qualify as a representative plaintiff with a

litigation plan and adequate Class Counsel.

A major advantage of closing the pleadings is that
controversies about the first of the five criteria for
certification might be resolved or at least narrowed or
confined before the certification motion.

The delivery of a statement of defence could be a fresh
step that could foreclose any subsequent attack by the
defendant for any pleadings irregularities and, more to the
point,

typically defendants do not deliver a statement of

defence if there is a substantive challenge to the statement
of claim.

Rather,

they bundle all their challenges to the

statement of claim and bring a motion to have the statement
of claim or portions of it struck out on both technical and
substantive g r o u n d s [.]

In other words,

the requirement of delivering a statement

of defence will call out the defendant to make its challenges
to the statement of claim and,

thus,

the s. 5 ( 1 ) (a) criterion

might be removed as an issue as would any challenge to the
pleading for wanting in particulars or for breaching the
technical rules for pleading.

The s. 5 ( 1 ) (a) criterion for

certification might be decided before the certification
motion.

If the defendant brings a comprehensive pleadings challenge
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completed before the certification motion.

before the certification motion,

then,

the s. 5 ( 1 ) (a)

criterion would be resolved before the certification hearing
one way or the other.

It would be particularly useful to

resolve a s. 5 ( 1 ) (a) challenge before the certification

that challenge is upheld,

If

then the class action would be

dismissed or stayed and the enormous costs of a comprehensive
certification motion is avoided.

Further,

hearing an interlocutory motion about the

sufficiency of the pleading might be preferable to having the
challenge heard at the certification motion as an aspect of
the s. 5 ( 1 ) (a) analysis because a common outcome of this
analysis is to grant the plaintiff leave to amend his or her
statement of claim,

which outcome,

at a minimum,

exacerbates

the complexities of determining the certification motion
because of the interdependency of the certification criteria.
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In many cases,

the technical or substantive adequacy of a

plaintiff's statement of claim is not an issue and,
therefore,

requiring the completion of the pleadings will

involve no interlocutory steps and the analysis of the other
four certification criteria would be facilitated by a
completed set of pleadings.

For instance,

having the statement of defence before the

certification motion would provide useful information for
analyzing the preferable procedure criterion and the
plaintiff's litigation plan. Moreover,

it may emerge that

there are issues worthy of certification in the defendant's
statement of defence.

[48]

For present purposes,

in Pennyfeather,
few more.

I do not retreat from what I said

and I shall emphasize several points and add a

In this regard,

I emphasize that it was the clear

intention of the legislature that the pleadings be closed
before certification.

I add that this makes sense because the

certification criteria of class definition,

common issues,

preferable procedure and litigation plan are best adjudicated
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subject-matter jurisdiction over the plaintiff's claim.
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motion when the challenge is based on the court not having

in the context of the parameters of the action and it may
emerge that the defendant has pleaded issues that may usefully
be added to the list of common issues.

Further,

I add that the legislature also indicated by s.

35 of the Class Proceedings Act,

1992 that the Rules of Civil

Procedure apply to class proceedings,

reserving the courts'

authority to make adjustments to that procedure under s. 12 of
the Act.

Generally speaking,

it is desirable to normalize class

actions with the procedure under the Rules of Civil Procedure.
The Rules are the norm for a fair procedure,

and the norm of

civil procedure is that both sides must disclose the case that
their opponent must meet.

Defendants are not like an accused in

a criminal proceeding with a right to remain silent.

It is not

regarded as unfair or abnormal to compel a defendant to plead a
statement of defence in response to a statement of claim.

[50] Further still,

I add that having a complete set of

pleadings recognizes the maturity of the class action
jurisprudence.

There already have been many Rule 21 and s. 5(1)

(a) challenges,

and the viability of many causes of action

or types of claim as being suitable for class actions has been
informed by 20 years of cases.

Recognition of the maturity of

the case law in and of itself calls for a rethinking of the
convention of not delivering a statement of defence,

because

assisted by precedents of what has been certified in the past,
plaintiffs are better able to exit the certification hearing
with their pleadings intact.

[51]

In other words,

in contemporary times the defendants'

concern that they will have wasted time and effort pleading to
a statement of claim that may be different after certification
will not be borne out.
effort

[pagel86]

In any event,

is overblown.

the complaint of a wasted

Unless pleadings are to be

regarded as a work of fictional literature,

claims and defences

are based on the material facts that existed,

and competent

counsel will take instructions about all the possible claims
and defences that emerge from those set of facts before the
certification motion.

[52]

I find it hard to believe that the accomplished lawyers
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[49]

in the case at bar are waiting for the outcome of the leave
motion and the certification motion before investigating the
material facts and researching the applicable law and advising
the defendants about what defences are available to them.

The

are not concerned about wasted time and effort,

but rather they

do not wish to plead because they believe it is tactically
better to avoid the disclosure of their case that the Rules of
Civil Procedure would normally mandate.

[53]

I see no unfairness of denying defendants a tactical

maneuver that ma y be inconsistent with general principle of
rule 1.04 that the rules "shall be liberally construed to
secure the just, most expeditious and least expensive
determination of every civil proceeding on its merits".

[54]

I also see no unfairness in denying defendants the

tactical maneuver of not delivering a statement of defence
before certification when the exchange of pleadings may be
tactically and substantively beneficial to defendants.

The

defendants arguments that class membership is overinclusive or
under-inclusive,
commonality,
action,

that the proposed common issues want for

that the action is not manageable as a class

that a class proceeding is not the preferable

procedure,

and that the litigation plan is deficient are best

made when the defendants shows the colour of his or her eyes by
pleading a defence and these arguments will be stronger than
the "is!

—

is not!

—

certification motion.

is too!" sandbox arguments of many a
For whatever it is worth, my own

observation from recent certification motions where defendants
have pleaded before certification is that both sides and the
administration of justice are better for it.

[55] Finally,

from a public relations point of view —

and

class actions are by their nature of considerable interest to
the public —

I would have thought that many defendants would

like to seize the opportunity by pleading the material facts of
their defence to take the sting out of the plaintiff's argument
that the defendants need behaviour management and to level the
playing field about the certification criteria.
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truth of the matter is that the defendants and their lawyers

[56] Thus,

generally speaking,

I persist in my view that the

pleadings issues should be completed before the certification
The defendants'

argue,

however,

that

whatever may be the situation for class actions generally,
Court of Appeal's decision in Sharma v. Timminco,
overtaken Pennyfeather,

supra,

the

has

and Sharma means that in a proposed

secondary-market class action,

a statement of defence cannot be

demanded or delivered before leave is granted under s. 138.3 of
the Securities Act. A defendant cannot be asked to plead to a
pregnant statement of claim.

[57] The defendants take the Sharma decision to be authority
that a class proceeding is not an action commenced under s.
138.3 until leave is granted and leave is required to add the
s. 138.3 cause of action to the class proceeding.
defendants submit that without leave,

a s. 138.3 action cannot

be enforced. As Sino-Forest put it in its factum:
has been granted,

the plaintiff has nothing:

periods are tolled,

The

"Until leave

no limitation

and no steps in the proceeding —

the filing of a defence —

including

can be taken."

[58] This hyperbolic submission by Sino-Forest and by the
rest of the defendants is not true. Whatever the effect of
Sharma,

it did not take away s. 138.8 of the Securities Act,

under which subsection

(2) requires for the leave motion that

the plaintiff and each defendant swear under oath the "material
facts upon which each intends to r e l y " .

[59] Section 138.8 of the Securities Act,

which provides the

test for leave and which governs the procedure for the leave
motion,

states:

Leave to proceed

138.8(1)

No action may be commenced under section 138.3

without leave of the court granted upon motion with notice to
each defendant.

The court shall grant leave only where it is

satisfied that,
(a) the action is being brought in good faith; and
(b) there is a reasonable possibility that the action
will be resolved at trial in favour of the
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[pagel87] motion.

plaintiff.

Same

the plaintiff

and each defendant shall serve and file one or more
affidavits setting forth the material facts upon which each
intends to rely.

Same

(3) The maker of such an affidavit may be examined on it in
accordance with the rules of court.

[60]

Subsection 138.8(2)

may be usefully compared and

contrasted with rule 25.06(1)

of the Rules of Civil Procedure,

[pagel88] which is the predominant rule about pleading in an
action.

Rule 25.06(1)

25.06(1)

states:

Every pleading shall contain a concise statement

of the material facts on which the party
or defence,

relies for the claim

but not the evidence by which those

facts are

to

be proved.
Both the subsection and the rule require the party to disclose
to their opponent the "material facts" on which the party
"relies".

The pleadings rule,

however,

does not require that

the disclosure of material facts be under oath. Assuming that a
defendant does file an affidavit under s. 138.8(2),
affidavit is,

in effect,

then the

an under-oath version of 25.06(l)'s

requirement that a defendant disclose the material facts upon
which he or she relies.

[61]

I concede that filing an affidavit under s. 138(8)

is

not mandatory and that it cannot be assumed that a defendant
will deliver an affidavit for a leave motion under the
Securities Act,
so.

and that he or she cannot be compelled to do

In Ainslie v. CV Technologies Inc.

200,

[2008]

O.J. No.

4891

(S.C.J.),

Justice Lax interpreted s. 138.8(2),

Section 138.8(1)

(2008),

at paras.

93 O.R.
14-20,

(3d)

24-25,

and she stated:

sets out a two-part test for obtaining
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(2) Upon an application under this section,

leave to bring an action under Part XX I I I . 1 of the OSA and
places the onus on the plaintiffs to demonstrate that
their proposed action is brought in good faith and

(1)

(2) has a

reasonable prospect for success at trial. As s. 138.8(1)
requires an examination of the merits,

the plaintiffs submit

that the section is supplemented with s. 138.8(2)
They rely on the mandatory language in s. 138.8(2)
defendant shall")

and

(3).

("and each

and submit that without the benefit of this

requirement and the ability to cross-examine,

a plaintiff

would be deprived of the tools necessary to meet the standard
the legislature created in s. 138.8(1).

This submission ignores the legislative purpose of s.
138.8.

The section was not enacted to benefit plaintiffs or

to level the playing field for them in prosecuting an action
under Part XX I I I . 1 of the Act. Rather,

it was enacted to

protect defendants from coercive litigation and to reduce
their exposure to costly proceedings.

No onus is placed upon

proposed defendants by s. 138.8. Nor are they required to
assist plaintiffs in securing evidence upon which to base an
action under Part X X I I I . 1. The essence of the leave motion is
that putative plaintiffs are required to demonstrate the
propriety of their proposed secondary market liability claim
before a defendant is required to respond.

Subsection

138.8(2) must be interpreted to reflect this underlying
policy rationale and the legislature's intention in imposing
a "gatekeeper m e c h a n i s m " .

The plaintiffs appear to be interpreting s. 138.8(2)
it read:

"Upon an application under this section,

as if

the

plaintiff and each defendant shall serve and file one or more
affidavits." But,

the subsection continues:

"setting forth

the material facts upon which each intends to rely".

If there

are no material facts upon which a defendant intends to rely
in responding to a leave motion,

how can it be that a

defendant is required to file an affidavit? Similarly,
defendant files one or more affidavits,
require
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if a

how can a plaintiff

that defendant to file other affidavits? By

discounting this language,

the plaintiffs are proposing an

interpretation which relieves them of their obligation to
demonstrate that their proposed action meets the p r e 

conditions for granting leave under the Act.

The plaintiffs'

interpretation also fails to address the

language used in subsections

(4). Section 138.8(3)

"The maker of such an affidavit may be examined on it

in accordance with the rules of court." Section 138.8(4)
reads:

"A copy of the application for leave to proceed and

any affidavits filed with the court shall be sent to the
Commission when f i l e d " . Had it been the intention of the
Legislature to require the parties to file affidavits,
irrespective of the onus placed upon the moving party,

the

legislature would have substituted the word "the" for "any"
in s. 138.8(4)

and the words

"the plaintiff and each

defendant" for "maker" in s. 138.8(3).

I also note that the

legislature attached no consequences to the failure of "each
defendant" to file an affidavit.

In terms of onus,

a useful analogy can be found in the

summary judgment rule,
Procedure.

20.04(1)

Rule 20, of the Rules of Civil

Rule 20.04 provides:

In response to affidavit material or other

evidence supporting a motion for summary judgment,

a

responding party may not rest on the mere allegations or
denials of the party's pleadings but must set out,
affidavit material or other evidence,

in

specific facts

showing that there is a genuine issue for trial.

Similar to s. 138.8(2),

rule 20.04 utilizes language

suggesting that a responding party "must" or "shall" file
affidavit material.
under Rule 20,

Notwithstanding the use of such language,

a responding party retains the option to

counter the motion by simply cross-examining the moving
party,
motion.

rather than by leading any direct evidence on the
In this regard,

Rule 20.04 has been interpreted as

requiring the respondent to a summary judgment motion to
"lead trump or risk losing".

Notably,

however,

the onus to

establish that there is no genuine issue for trial remains
with the moving party.

The onus does not shift to the

respondent to show that a genuine issue for trial does in
fact exist.
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reads:

(3) and

Similarly,

in a motion under s. 138.8 of the Act,

the onus

to demonstrate that the proposed claim meets the required
threshold remains with the plaintiffs.

A defendant that does not "lead

trump" by filing affidavit evidence in response to a motion
under s. 138.8 may well take the risk that leave will be
granted to the plaintiffs.

It does not follow,

however,

that

a defendant is obligated to file evidence or produce an
affidavit from each named defendant.
principle that,

It is a well-established

as a general proposition,

it is counsel who

decides on the witnesses whose evidence will be put forward.

In my view,
a bar.

the "gatekeeper provision" was intended to set

That bar would be considerably lowered if the

plaintiffs'

view is correct. As I have already indicated,

a

defendant who does not file affidavit material accepts the
risk that it may be impairing its ability to successfully
defeat the motion for leave and is probably foregoing the
right to assert the statutory defences under Part XX I I I . 1 of
the Act. However,

parties are entitled to present their case

as they see fit and this includes the right to oppose the
leave motion on the basis of the record put forward by the
plaintiffs as GT intends,

or on the basis of the affidavits

of experts as CV intends.
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To accept the plaintiffs'

submissions would require each

defendant to produce evidence that may not be necessary for
the leave motion and would serve no purpose other than to
expose those defendants to a time-consuming and costly
discovery process.

It would sanction "fishing expeditions"

prior to the plaintiffs obtaining leave to proceed with their
proposed action.
138.8(2).

This is an unreasonable interpretation of s.

It is inconsistent with the scheme and object of

the Act.

Properly interpreted,

the ordinary meaning of s.

138.8(2)

is that a proposed defendant must file an affidavit

only where it intends to lead evidence of material facts in
response to the motion for leave.
[Emphasis in original]
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shift to the defendants.

The onus does not

[62]
730

In Ainslie,

(Div. Ct.)),

argued.

leave to appeal was granted

but it appears that the appeal was never

In Sharma v. Timminco Ltd.,

ONSC 790,

([2009] O.J. No.

at para.

32,

[2010]

O.J. No.

469,

2010

I agreed with Justice Lax's

[63]

In the case at bar,

I do not know whether any of the

defendants will deliver affidavits under s. 138.8(2),
know that if a defendant does deliver an affidavit,

but I do

then its

protest that it would be unfair to require a statement of
defence loses its potency as does the urgency of the
plaintiffs'

request that the defendants be ordered to deliver

their statements of defence.
138.8

Delivering an affidavit under s.

is essentially the same as delivering a statement of

claim or defence. As Justice Lax notes,

a defendant who does

not file affidavit material accepts the risk that it may be
impairing its ability to successfully defeat the motion for
leave.

Justice Lax also notes that the defendant is probably

foregoing the right to assert the statutory defences under Part
XXI I I . 1 of the Act, but I would not necessarily go that far.

[64] Where this analysis takes me is that it while it would
be inappropriate to order all the defendants to deliver a
statement of defence to a secondary market claim under the
Securities Act,

it would be proper to order that any defendant

who delivers an affidavit pursuant to s.

138.8(2)

shall also deliver a statement of defence.

of the Act

I so order.

[65] Although I am ordering only defendants who deliver s.
138.8(2)

affidavits to deliver a statement of defence,

that any other defendant may,
statement of defence.

if so advised,

I order

deliver a

I leave them to make the tactical

decision whether or not to deliver a pleading. As I discussed
above,

there are advantages for a defendant to plead in a class

action.

[66] For reasons that I will come to next,
does deliver a statement of defence,

if a defendant

the delivery is without

prejudice to the defendant's right to bring a Rule 21 motion or
to challenge whether the plaintiffs have shown a cause of
action as required by s. 5 ( 1 ) (a) of the Class Proceedings Act,
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interpretation of s. 138.8(2).

1992.
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[67] Here,

it should be noted that the "plain and obvious"

test for disclosing a cause of action from Hunt v. Carey Canada
[1990]

2 S.C.R.

959,

for a Rule 21 motion,

[1990]

S.C.J. No.

93, which is used

is used to determine whether the proposed

class proceedings discloses a cause of action;

thus,

a claim

will be satisfactory under s. 5 ( 1 ) (a) unless it has a radical
defect or it is plain and obvious that it could not succeed:
Anderson v. Wilson

(1999),

2494

679 O.R.,

(C.A.),

[1999]

at p.

S.C.C.A.

No.

476;

44 O.R.

(3d)

4781

granted

64 O.R.

affd

(2003),

(2004),

70 O.R.

1176560 Ontario

(S.C.J.),

182,

Healey v. Lakeridge Health Corp.,
C.P.C.

[68]

(6th)

145

(S.C.J.),

In this last regard,

62 O.R.(3d) 535,

19, leave to appeal

[2003] O.J. No.

[2004]

O.J. No.

[2006]

at para.

refused

Ltd. v. Great

(2002),

at para.

(3d) 42,

(3d)

[1999] O.J. No.

leave to appeal to S.C.C.

Atlantic & Pacific Co. of Canada Ltd.
[2002] O.J. No.

673,

1089

856

O.J. No.

(S.C.J.),

(Div. Ct.);
4277, 38

25.

the defendants

submitted that a

defendant has a right to challenge whether the plaintiff has
pleaded a reasonable cause of action by bringing a Rule 21
motion and a defendant would lose this procedural right if he
or she delivered a statement of defence.

Pleading over is a

fresh step that deprives a defendant of the right to
subsequently challenge the substantive adequacy of a pleading:
Bell v. Booth Centennial Healthcare Linen

Services, [2006] O.J.

No.

at paras. 5-7;

4646,

153 A.C.W.S.

Cetinalp v. Casino,
true premise,

(3d)

828

(S.C.J.),

[2009] O.J. No.

5015

(S.C.J.).

From this

the defendants submit that since some or all of

them wish to bring a Rule 21 motion or some or all will be
challenging the reasonableness of the plaintiffs'

statement of

claim as an aspect of the s. 5 ( 1 ) (a) criterion of the of test
for certification,

they should not be required to deliver a

statement of defence before the certification motion.

[69] The court's typical but not inevitable response to a
defendant's request to bring a Rule 21 motion before
certification is to direct the motion to be heard at the
certification hearing because the test for granting a Rule 21
motion is the same test that is applied for the s. 5 ( 1 ) (a)
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Inc.,

criterion for certification.

Typically,

when this direction is

made the defendant is not required to deliver a statement of
defence.

in the case at bar,

several defendants

have indicated that they wish to bring Rule 21 motions on the
claims

do not disclose a

reasonable cause of action or on the basis that
contain a "no suits" clause,

the bonds

and BDO Limited wishes

Rule 21 motion based on the argument that it

isplain and

obvious that claims against it are statute-barred.

[71]

to bring a

2012 ONSC

basis that several of the plaintiffs'
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I agree that the right of defendants to challenge the

reasonableness of the plaintiffs'
preserved and protected,

statement of claim should be

and I also believe that this objective

can be accomplished while still permitting defendants to
deliver a statement of defence.

[72] Once again,
Proceedings Act,

using the authority of s . 12 of the Class
1992,

statement of defence,

I order that if a defendant delivers a
then the delivery of the statement of

defence is not a fresh step and the defendant is not precluded
from bringing a Rule 21 motion at the leave and certification
motion or the defendant is not precluded from disputing that
the plaintiffs have shown a cause of action under s. 5 ( 1 ) (a) of
the Class Proceedings Act,

1992.

3. Leave and certification

[73] The above discussion addresses the
plaintiffs'

matter of the

request that the defendants be ordered to deliver

statements of defence and the discussion also lays the
foundation for the discussion of the plaintiffs'
the leave motion under s.

138.8

[of] the

request that

Securities Act and

certification motion under the Class Proceedings Act,
heard together and the defendants'

the

1992 be

counter-submission that the

motions should be sequenced leave motion,

Rule 21 motion and

certification motion.

[74]

In the case at bar,

there is a general consensus that

the leave motion should go first and,

in any event,

1924 (CanLII)

[70] As already noted,

because of

the Court of Appeal's ruling in Sharma that s. 28 of the Class

Proceedings Act,

1992 is useless in protecting claims under

Part X X I I I . 1 of the Securities Act from limitation periods,
leave motion must go first,

and I have scheduled

hearing commencing November

21,

ten days of

2012.

[75] The question then is whether the certification
should be combined with the

the

motion

leave motion.

[76] The plaintiffs submit that hearing the two matters
together is consistent with the direction from the Ontario
Court of Appeal and

[the]

Supreme Court of Canada that

litigation by installments should be avoided wherever possible
because "it does little service to the parties or to the
efficient administration of justice." Garland v. Consumers'
Co.

(2001),

57 O.R.

(3d)

[2004]

127,

1 S.C.R.

[2001]
629,

O.J. No.
[2004]

4651

(C.A.),

S.C.J. No. 21,

Gas
at

para.

76, revd

para.

90. The plaintiffs note that leave and certification were

dealt with together in Silver v. Imax Corp.,
5585,

86 C.P.C.

(2011),

105 O.R.
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[2011]

(6th)

273

[2009]

at

O.J. No.

(S.C.J.), leave to appeal refused

(3d) 212,

[2011] O.J. No.

656

(Div. C t .)

and in Dobbie v. Arctic Glacier Income Fund,

O.J. No.

932,

2011 ONSC 25.

[77] An admonition is different from a prohibition,

and while

the Court of Appeal and the Supreme Court may frown on
litigation in installments,

they did not prohibit it. Whether

to permit motions before the certification motion is a matter
of discretion.

In exercising its discretion whether to permit a

motion before the certification motion,
include

relevant factors

(a) whether the motion will dispose of the entire

proceeding or will substantially narrow the issues to be
determined;

(b) the likelihood of delays and costs associated

with the motion;

(c) whether the outcome of the motion will

promote settlement;

(d) whether the motion could give rise to

interlocutory appeals and delays that would affect
certification;
efficiency;

and

(e) the interests of economy and judicial
(f) generally,

whether scheduling the motion in

advance of certification would promote the fair and efficient
determination of the proceeding:

Cannon v. Funds for Canada

Foundation,

2010 ONSC 146,

[2010] O.J. No.

314,

at paras.

[78] Thus,

in my opinion,

the question to be decided in the

immediate case is whether it is fair
factor)

(the most important

and efficient to hear the certification motion and the

[79]

Provided that any defendants who deliver s. 138.8(2)

affidavits or any defendants who deliver statements of defence
may bring Rule 21 motions or otherwise challenge all of the
certification criteria as they may be advised,

I see no

unfairness in having the certification motion heard along with
the leave motion.

Because of the orders that I shall make,

already discussed above,

a defendant may challenge all of the

certification criteria regardless of whether the defendant has
pleaded or not.

Pursuant to notional rule 25.07(7),

who do not file a s. 138.8(2)

defendants

affidavit and who deliver a

statement of defence "shall decline to admit or deny the
allegations referable solely to liability for secondary market
disclosure and not referable to any other pleaded cause of
action".

I see no unfairness to the defendants who may resist

both the certification motion and the leave motion as they may
be advised.

[80]

In contrast,

the sequential approach being advocated by

the defendants is unfair to the plaintiffs and to the proposed
class and will impede fulfilling the purposes of the class
proceedings legislation,

which are,

to justice,

judicial economy and thirdly,

secondarily,

behaviour modification,
fairness to all parties.

first and foremost,

access

all the while providing due process and
Unfortunately,

of motions in class actions
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the suffocating expense

along with the

excruciating delays and the additional costs of the inevitable
leave to appeal motions and appeals that follow class action
orders is a serious barrier to achieving the purposes of the
legislation for both plaintiffs and defendants and a
substantial disincentive to class counsel employing the
legislation for other than the huge cases that would justify
the litigation risks.

[81] As night follows day,
sequentially,

if I agreed to schedule

there would be a ten-day leave motion,

followed

2012 ONSC 1924 (CanLII)

leave motion together.

by the unsuccessful party launching the appeal process which
will take several years to resolve.
appeal,

Whatever the outcome of the

the action will return to the Superior Court for the

certification motion of the claims not referable solely to

[82]

In the case at bar,

if Rule 21 motions were permitted

before the certification hearing although work that could be
done at the certification hearing will be accomplished,

this

will come at the cost of another round of appeals that will
take several years to resolve only for the action to return
again to the Superior Court for the determination of whether
the balance of the certification criteria have been satisfied.
That determination will also be appealed.

[83]

In contrast,

if I combine the leave motion,

the Rule 21

motions and the certification motion into one hearing,
follows day,

as night

the determination will be appealed but the

superior court and the appellate courts,
Court of Canada,

including the Supreme

will be denied the pleasure of three visits

from one or two generations of class and defence counsel.

[84] The defendants argue that there will be no efficiencies
in a sequential ordering of the motions because the criteria
for leave differs from the certification criteria,
burden of proof for these motions.

However,

as does the

courts are obliged

to have the perspicacity to be able to deal with different
criteria and different onuses of proof but, more to the point,
the evidentiary footprint for the leave and certification
motions are the same,

and it makes for little efficiency for

the parties and little judicial economy to have the evidence
and argument for leave and for certification heard more than
once.

[85] Putting aside the somewhat unique circumstances of BDO
Limited,

I conclude that the certification hearing should be

combined with the leave motion and that with the exception of
the plaintiffs'
scheduled,

funding motion,

which has already been

there shall be no other motions before the leave and

certification motion without leave of the court first being
obtained.
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liability for secondary market disclosure.

4. BDO Limited's request for a Rule 21 motion

[86] As noted at the outset of these reasons,
the motion as it concerns BDO Limited,

I am adjourning

whose circumstances may

[87] BDO was a party to the Smith v. Sino-Forest and the
Northwest v. Sino-Forest rival class actions and it was added
to the case at bar after the carriage motion.

It submits that

all of the statutory claims against it are statute-barred as in
one of the main common law misrepresentation claims.

It submits

that it can diminish its involvement in this expensive
litigation by a Rule 21 motion based on the pleadings and
without evidence.

[88] The plaintiffs'

response was that if BDO wished to

assert a limitation period defence it should be a pleaded
defence to which the plaintiffs would file a reply
demonstrating that it was not plain and obvious that the claims
were statute-barred or demonstrating that there were defences
to the running of the limitation period,

presumably based on

fraudulent concealment or estoppel or waiver.

The plaintiffs

also asserted that there were other common claims against BDO
that were not statute-barred and thus there was no utility in
permitting a Rule 21 motion that would see BDO only partially
out of the action.

[89] BDO's response was that there were no defences that
could withstand the ultimate limitation periods of the
Securities Act and fairness dictated that it should be
permitted to substantially reduce being embroiled in this
litigation.

[90] My own assessment was that the plaintiffs were correct
in submitting that in the circumstances of this case,

BDO

should plead its limitation defence and the plaintiffs should
have an opportunity to deliver a reply.

[91] Once BDO has pleaded,

I will be in a better position in

determining whether to permit a Rule 21 motion or perhaps a
Rule 20 partial summary judgment motion.
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be unique.

[92] Accordingly,

I am adjourning the motion as it concerns

BDO Limited to be brought on again,

if at all,

after BDO has

pleaded its statement of defence and the plaintiffs their
reply.

In light of the discussion above,

subject to adjustments,
conference,

it is ordered that

if necessary, made at a case

the timetable for the plaintiff's funding approval

motion and for the leave and certification motion is as
follows:

Funding Approval Motion

March 9, 2012: plaintiffs to deliver motion record
(completed)

March 30,
any

2012:

defendants to deliver responding records,
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April 6, 2012: plaintiffs to deliver factum

April 13, 2012:

April,

defendants to delivery factum

17, 2012: Hearing of the motion

Leave and Certification Motion

April 10,

2012: plaintiffs to deliver motion record

June 11, 2012: defendants to deliver responding records

July 3, 2012: plaintiffs to delivery reply records,

September 14,

2012:

Cross-examinations to be completed

October 19, 2012: plaintiffs to deliver factum

November 9, 2012:

if any

defendants to deliver factum

if

2012 ONSC

[93]

1924 (CanLII)

5. The timetable

November 21-30,

2012:

Hearing of the motion

D. Conclusion

[94]

An order shall issue in accordance with these reasons

with costs in the cause.

Motion granted in part.
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[1]
The Trustees of the Labourers’ Pension Fund of Central and Eastern Canada, the
Trustees of the International Union of Operating Engineers Local 793 Pension Plan for
Operating Engineers in Ontario, David C. Grant, Robert Wong, and Sjuunde APFonden are the Plaintiffs in a proposed securities misrepresentation class action. Some
of the claims may not be brought without leave granted under Ontario’s Securities Act,
R.S.O. 1990, c. S.5. The Plaintiffs claim that the proposed class members suffered
losses in the billions of dollars.
[2]
The action concerns the affairs of the Defendant Sino-Forest Corporation. There
are 23 defendants, including certain directors and officers of Sino-Forest, underwriters,
auditors, and consultants. The Plaintiffs seek damages in an amount equal to the losses
that they and the other class members suffered as a result of purchasing or acquiring
Sino-Forest securities at prices artificially inflated by an alleged misrepresentation
respecting, among other things, Sino-Forest’s compliance with generally accepted
accounting principles.
[3]
In this motion, the Plaintiffs seek court approval of a third-party funding
agreement, which they submit they require to protect themselves from the adverse costs
consequences of the proposed class action should any of the numerous Defendants
successfully resist certification or successfully mount a defence to the Plaintiffs’ claims.
[4]
There is no question that if they are unsuccessful, the Plaintiffs would be
exposed to a gigantic costs liability.
[5]
Koskie Minsky LLP and Siskinds LLP, the lawyers of record and proposed
Class Counsel have agreed to fund the disbursements required to prosecute the
Plaintiffs’ claims.
[6]
Claims Funding International, PLC (“CFI”) has entered into a proposed
litigation funding agreement with the Plaintiffs. The terms of this agreement provide
that CFI will pay $50,000 toward disbursements, and it will pay any adverse costs
orders issued against the Plaintiffs in return for a scaled and capped commission on any
settlement or judgment obtained by the Plaintiffs on behalf of the class.
[7]
In the case at bar, the Defendants were served with notice of the motion for
approval as were some members of the proposed class for the action. By letter dated
February 21, 2012, notice was given to Sino-Forest’s 20 largest independently-run
institutional investors as measured by the number of Sino-Forest’s securities held during
the proposed class period.
[8]
There is no opposition to the court granting approval to the third party funding
agreement.
[9]
An agreement nearly identical to the one proposed in this case was approved by
Justice Strathy in Dugal v Manulife Financial Corp, 2011 ONSC 1785 (“DugaF).
[10] In Dugal, Justice Strathy also concluded that the court had jurisdiction to make
the approval order binding on putative class members before the certification of the
action. I recently came to the same conclusion as an aspect of a decision about the
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REASONS FOR DECISION
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[11] In Fehr, I discuss the current law about litigation funding, and I reviewed the
key judgements; namely: the key judgments are: Mclntrye Estate v. Ontario (Attorney
General) (2002), 61 O.R. (3d) 257 (C.A.), Metzler Investment GMBH v. Gildan
Activewear Inc. [2009] O.J. No. 3315 (S.C.J.), and Dugal v. Manulife Financial Corp.,
2011 ONSC 1785, additional reasons 2011 ONSC 3147. I rely on but will not repeat
that analysis here.
[12] In Fehr, I concluded that third party funding agreements are not categorically
illegal on the grounds of champerty or maintenance, but a particular third party funding
agreement might be illegal as champertous or on some other basis. I also concluded that
Plaintiffs must obtain court approval in order to enter into a third party funding
agreement.
[13]

In the case at bar, the principle terms of the third party funding agreement are:

•

CFI agrees to pay the Plaintiffs’ adverse costs orders in exchange for a
commission on any settlement or judgment made in relation to the claims
asserted by the Plaintiffs on behalf of the class

•

in the event a settlement or judgment is reached at any time before the filing of
the Plaintiffs’ pre-trial conference brief, a commission representing 5% of the
amount of such settlement or judgment, after deduction of lawyers fees and
disbursements, including applicable tax, and any administration expenses
associated with such settlement or judgment, will be paid to CFI, capped at a
maximum of $5 million

•

in the event a settlement or judgment is reached at any time on or after the filing
of the Plaintiffs’ pre-trial conference brief, the commission shall be 7% of the
amount of such settlement or judgment, after deduction of lawyers fees and
disbursements, including applicable tax, and any administration expenses
associated with such settlement or judgment, capped at a maximum of $10
million

•

if the judgment or settlement concerns other actions in addition to the within
proceeding, then the same stage-dependent commission percentages and caps
apply unless the commission can otherwise be determined in a manner
satisfactory to all parties to the resolution

•

although there is an obligation on Class Counsel to inform CFI about any
significant issue in the action including prospects, strategy, quantum, proof and
material changes, CFI acknowledges that the Plaintiffs provide the instruction to
their lawyers and that the lawyers’ professional duties are owed to the Plaintiffs
and not CFI

•

CFI must pay, into court, security for the Defendants’ costs on an escalating
scale reflecting the progress of the litigation

•

CFI is bound by the deemed undertaking rule (Rule 30.1.01).
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procedure to follow on a third party funding approval motion. See Fehr v. Sun Life
Assurance Company o f Canada 2012 ONSC 2715
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[15] It is a fair and reasonable agreement that facilitates access to justice while
protecting the interests of the Defendants. The Defendants have the comfort that money
for their legal costs has been paid into court.
[16] In the circumstances of this case, the third party funding agreement is preferable
to the alternative of funding from the Class Proceedings Fund. The commission is less
than the 10% uncapped levy that would be extracted by the Fund.
[17]

For the above Reasons, I grant approval of the third party funding agreement.

Perell, J.
Released: May 17,2012

2012 ONSC 2937 (CanLII)

[14] Much for the same reasons that commended themselves to Justice Strathy in the
Dugal case, I conclude that the third party funding agreement in the case at bar should
be approved.
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[1]
Hie Applicant, Sino-Forest Corporation (“SFC”), seeks an order sanctioning the Plan of
Compromise and Arrangement dated December 3, 2012, as modified, amended, varied or
supplemented in accordance with its terms (the ‘Plan”) pursuant to section 6 of the Companies ’
Creditors Arrangement Act (“CCAA”), and ancillary relief as set out in the proposed sanction
order (the “Sanction Order”).
[2]

The Plan is supported by:
(a) the Monitor;
(b) SFC’s largest creditors, the Ad Hoc Committee of Noteholders (the “Ad Hoc
Committee”);
(c) Ernst & Young LLP (“E&Y”);
(d) BDO Limited (“BDO”); and
(e) the Underwriters.

The Ad Hoc Committee of Purchasers of the Applicant’s Securities (the “Ad Hoc Securities
Purchasers Committee” including the ‘Class Action Plaintiffs”) has agreed not to oppose the
Plan.
[3]
The Plan was approved by an overwhelming majority of Affected Creditors voting on the
Plan in person or by proxy. In total, 99% in number, and greater than 99% in value, of those
Affected Creditors voting favoured the Plan.
[4]
Invesco Canada Ltd. (“Invesco”), Northwest & Ethical Investments LP and Comite
Syndicate Nationale de Retraite Batirente Inc. (collectively, the ‘Funds”) object to the proposed
Sanction Order. The Funds request an adjournment of the motion for a period of one month.
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Susan E. Freedman and Brandon Barnes, for Kai Kit Poon

- Page 3 Alternatively, the Funds request that the Plan be altered so as to remove Article 11 “Settlement
of Claims Against Third Party Defendants”.
In this

[6]
The Funds are institutional, public and private equity funds that owned 3,085,786
common shares of SFC on June 2, 2011. The Funds alleged that they suffered substantial tosses
after the market in SFC shares collapsed following a public issuance of a report suggesting that
fraud permeated SFC’s assets and operations.
[7]
Following the collapse of SFC’s share price, class actions were commenced against SFC,
certain of its directors and officers, the auditors, the Underwriters and other expert firms.
[8]
On January 6, 2012, Perell J. granted carriage of the class action to Koskie Minsky LLP
and Siskinds LLP (“Class CounseF’). The class has not been certified.
[9]

Counsel to the Funds takes the position that Class Counsel does not represent the Funds.

[10] In his affidavit sworn December 6, 2012, Mr. Eric J. Adelson, Senior Vice President,
Secretary and head of Legal of Invesco stated that on December 3, 2012, Class Counsel and
E&Y announced that they had entered into a settlement by which E&Y would pay $117 million
into a ‘Trust” formed as part of the CCAA proceedings, in return for releases of all claims that
could be brought against E&Y by any person in connection with SFC.
[11] Mr. Adelson also states that on December 3, 2012, an Amended Plan was issued that, for
the first time in the CCAA proceedings, contained provisions for settlement of claims against
Third Party Defendants (Article 11), including specific provisions concerning the settlement by
and releases for E&Y, and also allowing other Third Party Defendants to avail themselves of
similar provisions for unspecified settlements and releases in the future.
[12] Mr. Adelson acknowledges that on December 5, 2012, counsel for E&Y advised
Invesco’s counsel that the parties had decided not to request court approval of the proposed E&Y
Settlement at the motion scheduled for December 7, 2012. However, Mr. Adelson takes the
position that provisions of the Plan, even apart from the E&Y Settlement, appear to affect the
legal and practical ability of Invesco and other investors to seek adjudication of their claims
against defendants in the SFC litigation on the merits, rendering it vital that sufficient time be
provided to fully understand the present matters.
[13] Mr. Adelson also details ‘‘preliminary reasons for objecting to the Plan’s release
provisions”:
15. If the effect of the Plan is to allow a Third Party Defendant (such as E&Y) to
settle its liability to investors in connection with Sino-Forest through a settlement
agreement with Class Counsel, and to bind the investors to that settlement without
giving them the opportunity to opt out and pursue their claims on the merits
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[5]
This endorsement fully addresses the adjournment request of the Funds.
endorsement, defined terms have been taken from the motion record.
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16. The Class Action has not been certified, so Invesco does not view Class
Counsel, with whom we have no other relationship, as authorized to represent its
interests in connection with Sino-Forest. Our views have not been heard and our
interests have not been represented in connection with the Plan and the proposed
settlement. It is my understanding that Invesco, as an investor with claims against
Sino-Forest and the other defendants in the Class Action, is not a “creditor” with
respect to the Plan. Invesco accordingly submits that it would be contrary to its
rights to bind it to a release or a settlement involving Third Party Defendants
unless Invesco directly participated in proceedings or unless in certified class
proceedings it was given the opportunity to opt out. We do not understand the
CCAA to authorize releases of third parties, that is, parties other than the
Applicant and certain officers and directors under certain circumstances, as part of
a Sanction Order. Invesco objects to any such provisions or results in this matter.
[14] Counsel to the Funds made specific reference to Article 11.2 of the Plan which, counsel
submits, if approved, establishes an open-ended mechanism for eligible Third Party Defendants,
defined to include the 11 Underwriters named as defendants in the class action, BDO and/or
E&Y (if its proposed settlement is not already concluded), to enter into a “Named Third Party
Defendant Settlement” with “one or more of (i) counsel to the plaintiffs in any of the class
actions...”
[15] Counsel to the Funds further submits that under Articles 11.2 (b) and (c), once a
settlement is concluded among the specified parties, the settling defendant will obtain releases
and bar orders in the CCAA proceeding, preventing the continued ligation of any SFC-related
claims against them. If a settlement is reached in the future, counsel submits that the CCAA
release and bar orders will remain available notwithstanding that the CCAA process may have
concluded. Accordingly, counsel submits that it appears that these provisions purport to vest
authority in the parties as described to enter into settlements that may have the effect of barring
any claimants (such as the Funds) from prosecuting SFC-related claims against the Underwriters,
BDO and/or E&Y, subject to the approval of this court. This bar, counsel submits, would be
imposed without compliance with establishes prerequisites of the Class Proceedings Act
(“CPA”) - including class certification, a fairness hearing, approval by the court supervising the
class action, and provision of opt-out rights - necessary to impose releases or other restrictions
on class members who are not named parties before that court.
[16]
Stated more succinctly, counsel submits that the Plan appears designed to unnecessarily
fetter the powers of a future court, namely, the class action case management court, by assigning
to the CCAA court the power to approve and effectuate class-wide settlements without regard to
established statutory and rule-based procedural safeguards found in the CPA.
[17] The adjournment request was opposed, primarily on the basis that the Funds had
misunderstood the terms of the Plan. Oral submissions were made by counsel on behalf of the
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outside the Class Action, then Invesco would strenuously object and oppose
approval of such an arrangement.
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[18]

Counsel to the Monitor also submits that SFC has limited funds and time is critical

[19] The thrust of the arguments of the combined forces opposing the adjournment request is
that thecourt is not being asked, at this time, to approve the settlement. Rather, what is before
the court is a motion to approve the Plan, which includes approval of a framework with respect
to a proposed settlement of claims against Third Party Defendants.
[20] Essentially, if certain conditions are met and further court approvals and orders are
obtained, it is conceivable that E&Y will get a release. However, such a release is not being
requested at this time. Further, it is not a condition of Plan Implementation that the E&Y matter
be settled.
[21]

To support this position, counsel referenced a number of provisions in the Plan including:
1.

The defined term “Settlement Trust Order”, which means a court order that
establishes the Settlement Trust (section 11.1 (a) of the Plan) and approves the
E&Y Settlement and the E&Y Release...;

2.

Section 8.2, which outlines the effect the Sanction Order and includes a reference
in Section 8.2 (z) that the E&Y Release shall become effective on the E&Y
Settlement Date in the manner set forth in section 11.1;

3.

Section 11.1, which details settlement of claims against Third Party Defendants
and specifically E&Y. This provision sets out a number of pre-conditions to the
required payment to be made by E&Y as provided for in the E&Y Settlement.
These pre-conditions are:
(i)

the granting of the Sanction Order;

(ii)

the issuance of the Settlement Trust Order;

(iii)

the granting of an order under Chapter 15 of theUnited States Bankruptcy
Code recognizing and enforcing the Sanction Order and the Settlement
Trust Order in the United States;

(iv)

any other order necessary to give effect to the E&YSettlement;

(v)

the fulfillment of all conditions precedent in the E&Y Settlement and the
fulfillment by the Ontario Class Action Plaintiffs of all of their obligations
thereunder; and

2012 ONSC 7041 (CanLII)

Monitor, SFC, Ad Hoc Noteholders, SFC Board, Ontario Securities Commission, E&Y and the
Class Action Plaintiffs. Specifically, these parties submit there was a misunderstanding on the
part of the Funds as to what was before the court for approval and, perhaps more importantly,
what was not before the court for approval.
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the Sanction Order, the Settlement Trust Order and all E&Y Orders being
final orders and not subject to further appeal or challenge.

[22]
Having reviewed these documents, it is apparent that approval of the E&Y Settlement is
not before the court on this motion and no release is being provided to E&Y as a result of this
motion. In the event all of the pre-conditions are satisfied and if all of the required court
approvals and orders are issued, the position of the Funds could be affected. However, the Funds
will have the opportunity to make argument on such hearings.

^
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ps]
I have also reviewed the form of Sanction Order being requested specifically paragraph
40. This provision provides that the E&Y Settlement and the release of the E&Y Claims
pursuant to section 11.1 of the Plan shall become effective upon the satisfaction of certain
conditions precedent, including court approval of the terms of the E&Y Settlement, the terms and
scope of the E&Y Release and the Settlement Trust Order and the granting of the Settlement
Trust Order.
[24] Paragraph 41 of the draft Sanction Order also provides that any Named Third Party
Defendant Settlement, Named Third Party Defendant Settlement Order and Named Third Party
Defendant Release, the terms and scope of which remain in each case subject to further court
approval in accordance with the Plan, shall only become effective after the Plan Implementation
Date and upon the satisfaction of the conditions precedent, set forth in section 11.2 of the Plan.
[25] The requested Sanction Order confirms my view that the arguments put forth by counsel
on behalf of the Funds are premature and can be addressed on the return of the motion to approve
the specific settlements and releases.
[26] In the result, I have not been persuaded that the adjournment is necessary. The motion
for the adjournment is accordingly denied.

MORAWETZ J.
Date: December 10, 2012

°
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ENDORSEMENT

[1]

Leave to appeal is denied.

[2]

The test for granting leave to appeal in CCAA proceedings is well-settled.

It is to be granted sparingly and only where there are serious and arguable
grounds that are of real and significant interest to the parties. In determining
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whether leave ought to be granted, this court is required to consider the following

•

Whether the point on the proposed appeal is of significance to thepractice;

•

Whether the point is of significance to the action;

•

Whether the proposed appeal is prima facie meritorious or frivolous; and

•

Whether the appeal will unduly hinder the progress of the action.

See Re Country Style Food Services Inc. (2002), 158 O.A.C. 30 (C.A.).
[3]

In our view the proposed appeals fail to meet this stringent test.

[4]

These motions for leave to appeal relate to the supervising

judge’s

approval of a settlement releasing Ernst & Young LLP from any claims arising
from its auditing of Sino-Forest Corporation.
[5]

The Ernst & Young settlement is part of Sino-Foresfs Plan of Compromise

and Reorganization (“the Plan”) following a bankruptcy triggered by allegations of
corporate fraud. The settlement has the support of all parties to the CCAA
proceedings,

including the Monitor, Sino-Foresfs creditors and a group of

plaintiffs seeking to recover their investment losses in a contemplated, but not yet
certified, class action (“the Ontario Plaintiffs”).
[6]

These motions for leave to appeal are brought by a single group of Sino-

Forest investors, collectively known as Invesco, who together held approximately
1.6% of Sino-Foresfs outstanding shares at the time of its collapse. Invesco
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chose not to participate in any of the CCAA proceedings leading to the Ernst &

Plan. Invesco objects to the Ernst & Young settlement because it wishes to
preserve its right to opt out of any class proceedings and pursue an independent
claim against Ernst & Young.
[7]

Invesco is represented by Kim Orr LLP, the firm that ranked last in a fight

for carriage of the Ontario class action against Sino-Forest and its auditors and
underwriters. In January 2012, Perell J. awarded carriage of that action to Koskie
Minsky

and

Siskinds

LLP,

with

the

Ontario

Plaintiffs

as

the

representative plaintiffs. No appeal was taken from the order of Perell J.
[8]

There are two motions for leave to appeal before the court.

•

M42068 -

Invesco seeks leave to appeal the

supervising judge’s order dated December 10,
2012, sanctioning a Plan of Compromise and
Reorganization

for

Sino-Forest

(the

“Sanction

Order”)

•

M42399 -

Invesco seeks leave to appeal the

supervising judge’s orders dated March 20, 2013,
approving the Ernst & Young settlement and
dismissing

Invesco’s

motion for

an

order

to

proposed
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Young settlement. It appeared for the first time at the hearing to sanction the
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represent all

prospective

class

members who

and the “Representation Dismissal Order”).
[9]

By order of Simmons J.A. dated May 1, 2013, the motion for leave to

appeal the Sanction Order was ordered to be consolidated and heard together
with the motion for leave to appeal the Settlement Order and the Representation
Dismissal Order.
[10]

The motions for leave to appeal are opposed by Sino-Forest, the Monitor,

Sino-Foresfs auditors and underwriters, the Ontario Plaintiffs, and a group
representing Sino-Foresfs major creditors.
The Sanction Order
[11]

The

supervising

judge

dismissed

Invesco’s

arguments opposing the

Sanction Order on the ground that, since the settlement was not part of the Plan
at that point, its objections were premature. It could raise those objections when
the court considered whether or not to approve the settlement.
[12]

Invesco did not move to stay this order and the Plan has since been

implemented. This proposed appeal is moot, and in any event, we see no basis
to interfere with the supervising judge’s decision.
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oppose the settlement (the “Settlement Order”
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[13]

In approving the settlement, the supervising judge applied the test set out

in Robertson v. ProQuest Information and Learning Co., 2011 ONSC 1647. And
because the proposed settlement provided for a release to Ernst & Young, he
went on to consider the test prescribed by this court in ATB Financial v. Metcalfe
and Mansfield Alternative Investments II Corp., 2008 ONCA 587, 92 O.R. (3d)
513, leave to appeal refused, [2008] S.C.C.A. No. 337 ( “ATB Financiaf’). He
found that the proposed settlement met those requirements. He concluded that
the Ernst & Young settlement was fair and reasonable, provided substantial
benefits to relevant stakeholders and was consistent with the purpose and spirit
of the CCAA.
[14]

There is no basis on which to interfere with his decision. The issues raised

on this proposed appeal are, at their core, the very issues settled by this court in
ATB Financial.
[15]

Having dismissed their objection to the settlement order, it follows that

Invesco’s motion for a representation order would also be dismissed.
[16]

The motions for leave to appeal are dismissed.
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The Settlement Order and the Representation Dismissal Order
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[17]

Costs are to the responding parties on the motions on a partial indemnity

applicable taxes.

“J. MacFarland J.A.”
“David Watt J.A.”
“Gloria Epstein J.A.”
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INTRODUCTION
[1]
The Ad Hoc Committee of Purchasers of the Applicant’s Securities (the “Ad Hoc
Securities Purchasers’ Committee” or the “Applicant”), including the representative plaintiffs in
the Ontario class action (collectively, the “Ontario Plaintiffs”), bring this motion for approval of
a settlement and release of claims against Ernst & Young LLP [the “Ernst & Young Settlement”,
the ‘Ernst & Young Release”, the ‘Ernst & Young Claims” mid ‘Ernst & Young”, as further
defined in the Plan of Compromise and Reorganization of Sino-Forest Corporation (“SFC”)
dated December 3,2012 (the ‘Plan”)].

[2]
Approval of the Ernst & Young Settlement is opposed by Invesco Canada Limited
(“Invesco”), Northwest and Ethical Investments L.P. (‘Northwest”), Comite Syndieal National
de Retraite Batirente Inc. (“Batirente”), Matrix Asset Management Inc. (“Matrix”), Gestbn
Ferique and Montrusco Bolton Investments Inc. (“Montrusco”) (collectively, the “Objectors”).
The Objectors particularly oppose the no-opt-out and foil third-party release features of the Ernst
& Young Settlement. The Objectors also oppose the motion for a representation order sought by
the Ontario Plaintiffs, and move instead for appointment of the Objectors to represent the
interests of all objectors to the Ernst & Young Settlement.
[3]
For the following reasons, I have determined that the Ernst &Young Settlement, together
with the Ernst & Young Release, should be approved.
FACTS
Class Action Proceedings
[4]
SFC is an integrated forest plantation operator and forest productions company, with
most of its assets and the majority of its business operations located in the southern and eastern
regions o f the People’s Republic o f China. SFC’s registered office is in Toronto, and its
principal business office is in Hong Kong.
[5]
SFC’s shares were publicly traded over the
from March 19, 2007 through June 2, 2011, SFC
shares. SFC also issued and had various notes
offered to investors, by way of offering memoranda,

Toronto Stock Exchange. During the period
made three prospectus offerings of common
(debt instruments) outstanding, which were
between March 19, 2007 and June 2, 2011.

[6]
AD of SFC’s debt or equity public offerings have been underwritten. A total of 11 firms
(the “Underwriters”) acted as SFC’s underwriters, and are named as defendants in the Ontario
class action.
[7]
Since 2000, SFC has had two auditors: Ernst & Young, who acted as auditor from 2000
to 2004 and 2007 to 2012, and BDO Limited (“BDO”), who acted as auditor from 2005 to 2006.
Ernst & Young and BDO are named as defendants in the Ontario class action.
[8]
Following a June 2, 2011 report issued by short-seDer Muddy Waters LLC (“Muddy
Waters”), SFC, and others, became embroiled in investigations and regulatory proceedings (with
the Ontario Securities Commission (the “OSC”), the Hong Kong Securities and Futures
Commission and the Royal Canadian Mounted Police) for allegedly engaging in a “complex
fraudulent scheme”. SFC concurrently became embroiled in multiple class action proceedings
across Canada, including Ontario, Quebec and Saskatchewan (collectively, the “Canadian
Actions”), and in New York (collectively with the Canadian Actions, the “Class Action
Proceedings”), feeing allegations that SFC, and others, misstated its financial results,
misrepresented its timber rights, overstated the value of its assets and concealed material
information about its business operations from investors, causing the collapse of an artificially
inflated share price.
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[9]
The Canadian Actions are comprised of two components: first, there is a shareholder
claim, brought on behalf of SFC’s current and former shareholders, seeking damages in the
amount of $6.5 billion for general damages, $174.8 million in connection with a prospectus
issued in June 2007, $330 million in relation to a prospectus issued in June 2009, and $319.2
million in relation to a prospectus issued in December 2009; and second, there is a noteholder
claim, brought on behalf of former holders of SFC’s notes (the “Noteholders”), in the amount of
approximately $1.8 billion. The noteholder claim asserts, among other things, damages for loss
of value in the notes.
[10] Two other class proceedings relating to SFC were subsequently commenced in Ontario:
Smith et al. v. Sino-Forest Corporation et al., which commenced on June 8, 2011; and Northwest
and Ethical Investments L.P. et al. v. Sino-Forest Corporation et al., which commenced on
September 26, 2011.
[11] In December 2011, there was a motion to determine which o f the three actions in Ontario
should be permitted to proceed and which should be stayed (the “Carriage Motion”). On January
6, 2012, Perell J. granted carriage to the Ontario Plaintiffs, appointed Siskinds LLP and Koskie
Minsky LLP to prosecute the Ontario class action, and stayed the other class proceedings.
CCAA Proceedings
[12]
SFC obtained an initial order under the Companies’ Creditors Arrangement Act, R.S.C.
1985, c. C-36 (“CCAA”) on March 30, 2012 (the “Initial Order”), pursuant to which a stay of
proceedings was granted in respect of SFC and certain of its subsidiaries. Pursuant to an order
on May 8, 2012, the stay was extended to all defendants in the class actions, including Ernst &
Young. Due to the stay, the certification and leave motions have yet to be heard.
[13] Throughout the CCAA proceedings, SFC asserted that there could be no effective
restructuring of SFC’s business, and separation from the Canadian parent, if the claims asserted
against SFC’s subsidiaries arising out o f or connected to, claims against SFC remained
outstanding.
[14] In addition, SFC and FTI Consulting Canada Inc. (the “Monitor”) continually advised
that timing and delay were critical elements that would inpact on maximization of the value of
SFC’s assets and stakeholder recovery.
[15] On May 14, 2012, an order (the “Claims Procedure Order”) was issued that approved a
claims process developed by SFC, in consultation with the Monitor. In order to identify the
nature and extent of the claims asserted against SFC’s subsidiaries, the Claims Procedure Order
required any claimant that had or intended to assert a right or claim against one or more of the
subsidiaries, relating to a purported claim made against SFC, to so indicate on their proof of
claim
[16] The Ad Hoc Securities Purchasers’ Committee filed a proof of claim (encapsulating the
approximately $7.3 billion shareholder claim and $1.8 billion noteholder claim) in the CCAA
proceedings on behalf of all putative class members in the Ontario class action. The plaintiffs in
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[17] Prior to the commencement of the CCAA proceedings, the plaintiffs in the Canadian
Actions settled with Poyiy (Beijing) Consulting Company Limited (“Poyiy”) (the “Poyry
Settlement”), a forestry valuator that provided services to SFC. The class was defined as all
persons and entities who acquired SFC’s securities in Canada between March 19, 2007 to June 2,
2011, and all Canadian residents who acquired SFC securities outside of Canada during that
same period (the “Poyry Settlement Class”).
[18] The notice of hearing to approve the Poyiy Settlement advised the Poyry Settlement
Class that they may object to the proposed settlement. No objections were filed.
[19] Perell J. and Emond J. approved the settlement and certified the Poyiy Settlement Class
for settlement purposes. January 15, 2013 was fixed as the date by which members of the Poyry
Settlement Class, who wished to opt-out of either of the Canadian Actions, would have to file an
opt-out form for the claims administrator, and they approved the form by which the right to optout was required to be exercised.
[20] Notice of the certification and settlement was given in accordance with the certification
orders of Perell J. and Emond J. The notice of certification states, in part, that:
IF YOU CHOOSE TO OPT OUT OF THE CLASS, YOU WILL BE OPTING
OUT OF THE ENTIRE PROCEEDING. THIS MEANS THAT YOU WILL BE
UNABLE TO PARTICIPATE IN ANY FUTURE SETTLEMENT OR
JUDGMENT REACHED WITH OR AGAINST THE REMAINING
DEFENDANTS.
[21]

The opt-out made no provision for an opt-out on a conditional basis.

[22] On June 26, 2012, SFC brought a motion for an order directing that claims against SFC
that arose in connection with the ownership, purchase or sale of an equity interest in SFC, and
related indemnity claims, were “equity claims” as defined in section 2 of the CCAA, including
the claims by or on behalf of shareholders asserted in the Class Action Proceedings. The equity
claims motion did not purport to deal with the component of the Class Action Proceedings
relating to SFC’s notes.
[23] In reasons released July 27, 2012 [Re Sino-Forest Corp., 2012 ONSC 4377], I granted the
relief sought by SFC (the ‘Equity Claims Decision”), finding that “the claims advanced in the
shareholder claims are clearly equity claims”. The Ad Hoc Securities Purchasers’ Committee
did not oppose the motion, and no issue was taken by any party with the court’s determination
that the shareholder claims against SFC were “equity claims”. The Equity Claims Decision was
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the New York class action filed a proof of claim, but did not specify quantum of damages. Ernst
& Young filed a proof of claim for damages and indemnification. The plaintiffs in the
Saskatchewan class action did not file a proof of claim. A few shareholders filed proofs of claim
separately. No proof of claim was filed by Kim Orr Barristers P.C. (“Kim Orr”), who represent
the Objectors.

- Page 6 subsequently affirmed by the Court of Appeal for Ontario on November 23, 2012 [Re SinoForest Corp., 2012 ONCA 816].

[24] The Ernst & Young Settlement, and third party releases, was not mentioned in the early
versions of the Plan. The initial creditors’ meeting and vote on the Plan was scheduled to occur
on November 29, 2012; when the Plan was amended on November 28, 2012, the creditors’
meeting was adjourned to November 30, 2012.
[25] On November 29, 2012, Ernst & Young’s counsel and class counsel concluded the
proposed Ernst & Young Settlement. The creditors’ meeting was again adjourned, to December
3, 2012; on that date, a new Plan revision was released and the Ernst & Young Settlement was
publicly announced. The Plan revision featured a new Article 11, reflecting the “framework” for
the proposed Ernst & Young Settlement and for third-party releases for named third-party
defendants as identified at that time as the Underwriters or in the future.
[26] On December 3, 2012, a large majority of creditors approved the Plan. The Objectors
note, however, that proxy materials were distributed weeks earlier and proxies were required to
be submitted three days prior to the meeting and it is evident that creditors submitting proxies
only had a pre-Article 11 version of the Plan. Further, no equity claimants, such as the Objectors,
were entitled to vote on the Plan. On December 6, 2012, the Plan was further amended, adding
Ernst & Young and BDO to Schedule A, thereby defining them as named third-party defendants.
[27] Ultimately, the Ernst & Young Settlement provided for the payment by Ernst & Young of
$117 million as a settlement fund, being the frill monetary contribution by Ernst & Young to
settle the Ernst & Young Claims; however, it remains subject to court approval in Ontario, and
recognition in Quebec and the United States, and conditional, pursuant to Article 11.1 of the
Plan, upon the following steps:
(a)

the granting of the sanction order sanctioning the Plan including the terms of the
Ernst & Young Settlement and the Ernst & Young Release (which preclude any
right to contribution or indemnity against Ernst & Young);

(b)

the issuance of the Settlement Trust Order;

(c)

the issuance of any other orders necessary to give effect to the Ernst & Young
Settlement and the Ernst & Young Release, including the Chapter 15 Recognition
Order;

(d)

the fulfillment of all conditions precedent in the Ernst & Young Settlement; and

(e)

all orders being final orders not subject to further appeal or challenge.

[28] On December 6, 2012, Kim Orr filed a notice of appearance in the CCAA proceedings on
behalf of three Objectors: Invesco, Northwest and Batirente. These Objectors opposed the
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[29] At the Plan sanction hearing, SFC’s counsel made it clear that the Plan itself did not
embody the Ernst & Young Settlement, and that the parties’ request that the Plan be sanctioned
did not also cover approval of the Ernst & Young Settlement. Moreover, according to the Plan
and minutes of settlement, the Ernst & Young Settlement would not be consummated (i.e. money
paid and releases effective) unless and until several conditions had been satisfied in the future.
[30] The Plan was sanctioned on December 10, 2012 with Article 11. The Objectors take the
position that the Funds’ opposition was dismissed as premature and on the basis that nothing in
the sanction order affected their rights.
[31] On December 13, 2012, the court directed that its hearing on the Ernst & Young
Settlement would take place on January 4, 2013, under both the CCAA and the Class
Proceedings Act, 1992, S.O. 1992, c. 6 (“CPA”). Subsequently, the hearing was adjourned to
February 4, 2013.
[32] On January 15, 2013, the last day of the opt-out period established by orders o f Perell J.
and Emond J., six institutional investors represented by Kim Orr filed opt-out forms. These
institutional investors are Northwest and Batirente, who were two of the three institutions
represented by Kim Orr in the Carriage Motion, as well as Invesco, Matrix, Montrusco and
Gestion Ferique (all of which are members of the Poyry Settlement Class).
[33] According to the opt-out forms, the Objectors held approximately 1.6% of SFC shares
outstanding on June 30, 2011 (the day the Muddy Waters report was released). By way of
contrast, Davis Selected Advisors and Paulson and Co., two of many institutional investors who
support the Ernst & Young Settlement, controlled more than 25% o f SFC’s shares at this time. In
addition, the total number of outstanding objectors constitutes approximately 0.24% of the
34,177 SFC beneficial shareholders as of April 29,2011.
LAW AND ANALYSIS
Court’s Jurisdiction to Grant Requested Approval
[34] The Claims Procedure Order of May 14, 2012, at paragraph 17, provides that any person
that does not file a proof of claim in accordance with the order is barred from making or
enforcing such claim as against any other person who could claim contribution or indemnity
from the Applicant. This includes claims by the Objectors against Ernst & Young for which
Ernst & Young could claim indemnity from SFC.
[35] The Claims Procedure Order also provides that the Ontario Plaintiffs are authorized to
file one proof of claim in respect of the substance of the matters set out in the Ontario class
action, and that the Quebec Plaintiffs are similarly authorized to file one proof of claim in respect
of the substance of the matters set out in the Quebec class action. The Objectors did not object
to, or oppose, the Claims Procedure Order, either when it was sought or at any time thereafter.
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sanctioning of the Plan, insofar as it included Article 11, during the Plan sanction hearing on
December 7, 2012.

The Objectors did not file an independent proof of claim and, accordingly, the Canadian
Claimants were authorized to and did file a proof of claim in the representative capacity in
respect of the Objectors’ claims.
[36] The Ernst & Young Settlement is part of a CCAA plan process. Claims, including
contingent claims, are regularly compromised and settled within CCAA proceedings. Ibis
includes outstanding litigation claims against the debtor and third parties. Such compromises
fully and finally dispose of such claims, and it follows that there are no continuing procedural or
other rights in such proceedings. Simply put, there are no “opt-outs” in the CCAA.
[37] It is well established that class proceedings can be settled in a CCAA proceeding. See
Robertson v. ProQuest Information and Learning Co., 2011 ONSC 1647 [Robertson].
[38]

As noted by Pepall J. (as she then was) in Robertson, para. 8:
When dealing with the consensual resolution of a CCAA claim filed in a claims
process that arises out of ongoing litigation, typically no court approval is
required. In contrast, class proceedings settlements must be approved by the
court. The notice and process for dissemination of the settlement agreement must
also be approved by the court.

[39]

In this case, the notice and process for dissemination have been approved.

[40] The Objectors take the position that approval of the Ernst & Young Settlement would
render their opt-out rights illusory; the inherent flaw with this argument is that it is not possible
to ignore the CCAA proceedings.
[41] In this case, claims arising out of the class proceedings are claims in the CCAA process.
CCAA claims can be, by definition, subject to compromise. The Claims Procedure Order
establishes that claims as against Ernst & Young fell within the CCAA proceedings. Thus, these
claims can also be the subject of settlement and, if settled, the claims of all creditors in the class
can also be settled.
[42] In my view, these proceedings are the appropriate time and place to consider approval of
the Ernst & Young Settlement. This court has the jurisdiction in respect of both the CCAA and
the CPA.
Should the Court Exercise Its Discretion to Approve the Settlement
[43] Having established the jurisdictional basis to consider the motion, the central inquiry is
whether the court should exercise its discretion to approve the Ernst & Young Settlement.
CCAA Interpretation
[44] The CCAA is a “flexible statute”, and the court has ‘jurisdiction to approve major
transactions, including settlement agreements, during the stay period defined in the Initial
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CCAA decisions are often based on discretionary grants of jurisdiction. The
incremental exercise of judicial discretion in commercial courts under conditions
one practitioner aptly described as “the hothouse of real time litigation” has been
the primary method by which the CCAA has been adapted and has evolved to
meet contemporary business and social needs (internal citations omitted). ...When
large companies encounter difficulty, reorganizations become increasingly
complex.
CCAA courts have been called upon to innovate accordingly in
exercising their jurisdiction beyond merely staying proceedings against the
Debtor to allow breathing room for reorganization. They have been asked to
sanction measures for which there is no explicit authority in the CCAA.
[46] It is also established that third-party releases are not an uncommon feature of complex
restructurings under the CCAA [ATB Financial v. M etcalf and Mansfield Alternative Investments
II Corp., 2008 ONCA 587 (“ATB Financial*); Re Nortel, supra', Robertson, supra; Re Muscle
Tech Research and Development Inc. (2007), 30 C.B.R. (5th) 59, 156 A.C.W.S. (3d) 22 (Ontario
S.C.J.) (“Muscle Techy, Re Grace Canada Inc. (2008), 50 C.B.R. (5th) 25 (Ont. S.C.J.); Re
Allen-Vanguard Corporation, 2011 ONSC 5017].
[47] The Court of Appeal for Ontario has specifically confirmed that a third-party release is
justified where the release forms part of a comprehensive compromise. As Blair J. A. stated in
ATB Financial, supra:
69. In keeping with this scheme and purpose, I do not suggest that any and all
releases between creditors of the debtor company seeking to restructure and third
parties may be made the subject of a compromise or arrangement between the
debtor and its creditors. Nor do I think the feet that the releases may be
“necessary” in the sense that the third parties or the debtor may refuse to proceed
without them, of itself advances the argument in favour of finding jurisdiction
(although it may well be relevant in terms of the feimess and reasonableness
analysis).
70. The release of the claim in question must be justified as part of the
compromise or arrangement between the debtor and its creditors. In short, there
must be a reasonable connection between the third party claim being
compromised in the plan and the restructuring achieved by the plan to warrant
inclusion of the third party release in the plan ...
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[45] Further, as the Supreme Court of Canada explained in Re Ted Leroy Trucking Ltd.
[Century Services], 2010 SCC 60, para. 58:
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Order”. The CCAA affords courts broad jurisdiction to make orders and “fill in the gaps in
legislation so as to give effect to the objects of the CCAA.” [Re Nortel Networks Corp., 2010
ONSC 1708, paras. 66-70 (“Re Nortel"))', Re Canadian Red Cross Society (1998), 5 C.B.R. (4th)
299, 72 O.T.C. 99, para. 43 (Ont. CJ.)]

- Page 10 71. In the course of his reasons, the application judge made the foBowing
findings, aU of which are amply supported on the record:

b) The claims to be released are rationally related to the purpose of the Plan and
necessary for it;
c) The Plan cannot succeed without the releases;
d) The parties who are to have claims against them released are contributing in a
tangible and realistic way to the Plan; and
e) The Plan wiU benefit not only the debtor companies but creditor Noteholders
generally.
72. Here, then - as was the case in T&N - there is a close connection between the
claims being released and the restructuring proposal. The tort claims arise out of
the sale and distribution of the ABCP Notes and their collapse in value, just as do
the contractual claims of the creditors against the debtor companies. The pinpose
of the restructuring is to stabilize and shore up the value of those notes in the long
run. The third parties being released are making separate contributions to enable
those results to materialize. Those contributions are identified earlier, at para. 31
of these reasons. The application judge found that the claims being released are
not independent of or unrelated to the claims that the Noteholders have against the
debtor companies; they are closely connected to the value of the ABCP Notes and
are required for the Plan to succeed ...
73. I am satisfied that the wording of the CCAA - construed in light of the
purpose, objects and scheme of the Act and in accordance with the modem
principles of statutory interpretation - supports the court’s jurisdiction and
authority to sanction the Plan proposed here, including the contested third-party
releases contained in it.

78. ... I believe the open-ended CCAA permits third-party releases that are
reasonably related to the restructuring at issue because they are encompassed in
the comprehensive terms “compromise” and “arrangement” and because of the
double-voting majority and court sanctioning statutory mechanism that makes
them binding on unwilling creditors.

2013 ONSC 1078 (CanLII)

a) The parties to be released are necessary and essential to the restructuring of the
debtor;

113. At para. 71 above I recited a number o f factual findings the application judge
made in concluding that approval of the Plan was within his jurisdiction under the
CCAA and that it was fair and reasonable. For convenience, I reiterate them here
- with two additional findings - because they provide an important foundation for
his analysis concerning the fairness and reasonableness of the Plan.
The
application judge found that:
a) The parties to be released are necessary and essential to the restructuring of the
debtor;
b) The claims to be released are rationally related to the purpose of the Plan and
necessary for it;
c) The Plan cannot succeed without the releases;
d) The parties who are to have claims against them released are contributing in a
tangible and realistic way to the Plan;
e) The Plan will benefit not only the debtor companies but creditor Noteholders
generally;
f) The voting creditors who have approved the Plan did so with knowledge of the
nature and effect of the releases; and that,
g) The releases are fair and reasonable and not overly broad or offensive to public
policy.
[48] Furthermore, in ATB Financial, supra, para. I l l , the Court of Appeal confirmed that
parties are entitled to settle allegations of fraud and to include releases of such claims as part of
the settlement. It was noted that “there is no legal inpediment to granting the release of an
antecedent claim in fraud, provided the claim is in the contemplation of the parties to the release
at the time it is given”.
Relevant CCAA Factors
[49] In assessing a settlement within the CCAA context, the court looks at the following three
factors, as articulated in Robertson, supra:
(a) whether the settlement is fair and reasonable;
(b) whether it provides substantial benefits to other stakeholders; and
(c) whether it is consistent with the purpose and spirit of the CCAA.
[50] Where a settlement also provides for a release, such as here, courts assess whether there
is “a reasonable connection between the third party claim being compromised in the plan and the
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- Page 12 restructuring achieved by the plan to warrant inclusion of the third party release in the plan”.
Applying this “nexus test” requires consideration of the following factors: [ATB Financial,
supra, para. 70]

(b) Are the claims to be released necessary for the plan of arrangement?
(c) Are the parties who have claims released against them contributing in a tangible and
realistic way? and
(d) Will the plan benefit the debtor and the creditors generally?
Counsel Submissions
[51] The Objectors argue that the proposed Ernst & Young Release is not integral or necessary
to the success of Sino-Forest’s restructuring plan, and, therefore, the standards for granting thirdparty releases in the CCAA are not satisfied. No one has asserted that the parties require the
Ernst & Young Settlement or Ernst & Young Release to allow the Plan to go forward; in feet, the
Plan has been implemented prior to consideration of this issue. Further, the Objectors contend
that the $117 million settlement payment is not essential, or even related, to the restructuring,
and that it is concerning, and telling, that varying the end of the Ernst & Young Settlement and
Ernst & Young Release to accommodate opt-outs would extinguish the settlement.
[52] The Objectors also argue that the Ernst & Young Settlement should not be approved
because it would vitiate opt-out rights of class members, as conferred as follows in section 9 of
the CPA: “Arty member o f a class involved in a class proceeding may opt-out of the proceeding
in the manner and within the time specified in the certification order.” This right is a
fundamental element of procedural feimess in the Ontario class action regime [Fischer v. IG
Investment Management Ltd., 2012 ONCA 47, para. 69], and is not a mere technicality or
illusory. It has been described as absolute [Durling v. Sunrise Propane Energy Group Inc., 2011
ONSC 266]. The opt-out period allows persons to pursue their self-interest and to preserve their
rights to pursue individual actions [Mangan v. Inco Ltd., (1998) 16 C.P.C. (4th) 165 38 O.R. (3d)
703 (Ont. C.J.)].
[53] Based on the foregoing, the Objectors submit that a proposed class action settlement with
Ernst & Young should be approved solely under the CPA, as the Poyry Settlement was, and not
through misuse of a third-party release procedure under the CCAA. Further, since the minutes of
settlement make it clear that Ernst & Young retains discretion not to accept or recognize normal
opt-outs if the CPA procedures are invoked, the Ernst & Young Settlement should not be
approved in this respect either.
[54] Multiple parties made submissions favouring the Ernst & Young Settlement (with the
accompanying Ernst & Young Release), arguing that it is feir and reasonable in the
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(a) Are the claims to be released rationally related to the purpose of the plan?
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(a) class members are not releasing their claims to a greater extent than necessary;
(b) Ernst & Young is ensured that its obligations in connection to the Settlement will
conclude its liability in the class proceedings;
(c) the non-settling defendants will not have to pay more following a judgment than they
would be required to pay if Ernst & Young remained as a defendant in the action; and
(d) the non-settling defendants are granted broad rights of discovery and an appropriate
credit in the ongoing litigation, if it is ultimately determined by the court that there is
a right of contribution and indemnity between the co-defendants.
[56]
SFC argues that Ernst & Young’s support has simplified and accelerated the Plan
process, including reducing the expense and management time otherwise to be incurred in
litigating claims, and was a catalyst to encouraging many parties, including the Underwriters and
BDO, to withdraw their objections to the Plaa Further, the result is precisely the type of
compromise that the CCAA is designed to promote; namely, Ernst & Young has provided a
tangible and significant contribution to the Plan (notwithstanding any pitfalls in the litigation
claims against Ernst & Young) that has enabled SFC to emerge as Newco/NewcoII in a timely
way and with potential viability.
[57] Ernst & Young’s counsel submits that the Ernst & Young Settlement, as a whole,
including the Ernst & Young Release, must be approved or rejected; the court cannot modify the
terms of a proposed settlement. Further, in deciding whether to reject a settlement, the court
should consider whether doing so would put the settlement in ‘jeopardy of being unravelled”. In
this case, counsel submits there is no obligation on the parties to resume discussions and it could
be that the parties have reached their limits in negotiations and will backtrack from their
positrons or abandon the effort.
Analysis and Conclusions
[58] The Ernst & Young Release forms part of the Ernst & Young Settlement. In considering
whether the Ernst & Young Settlement is fair and reasonable and ought to be approved, it is
necessary to consider whether the Ernst & Young Release can be justified as part of the Ernst &
Young Settlement. See ATB Financial, supra, para. 70, as quoted above.
[59] In considering the appropriateness of including the Ernst & Young Release, I have taken
into account the following.

2013 ONSC

[55] Ontario Plaintiffs’ counsel submits that the form of the bar order is lair and properly
balances the competing interests of class members, Ernst & Young and the non-settling
defendants as:
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circumstances, benefits the CCAA stakeholders (as evidenced by the broad-based support for the
Plan and this motion) and rationally connected to the Plaa

[60] Firstly, although the Plan has been sanctioned and implemented, a significant aspect of
the Plan is a distribution to SFC’s creditors. The significant and, in feet, only monetary
contribution that can be directly identified, at this time, is the $117 million from the Ernst &
Young Settlement. Simply put, until such time as the Ernst & Young Settlement has been
concluded and the settlement proceeds paid, there can be no distribution of the settlement
proceeds to parties entitled to receive them. It seems to me that in order to effect any
distribution, the Ernst & Young Release has to be approved as part of the Ernst & Young
Settlement.
[61]
Secondly, it is apparent that the claims to be released against Ernst & Young are
rationally related to the purpose of the Plan and necessary for it. SFC put forward the Plan. As I
outlined in the Equity Claims Decision, the claims of Ernst & Young as against SFC are
intertwined to the extent that they cannot be separated. Similarly, the claims of the Objectors as
against Ernst & Young are, in my view, intertwined and related to the claims against SFC and to
the purpose of the Plan.
[62] Thirdly, although the Plan can, on its fece, succeed, as evidenced by its implementation,
the reality is that without the approval of the Ernst & Young Settlement, the objectives of the
Plan remain unfulfilled due to the practical inability to distribute the settlement proceeds.
Further, in the event that the Ernst & Young Release is not approved and the litigation continues,
it becomes circular in nature as the position of Ernst & Young, as detailed in the Equity Claims
Decision, involves Ernst & Young bringing an equity claim for contribution and indemnity as
against SFC.
[63] Fourthly, it is clear that Ernst & Young is contributing in a tangible way to the Plan, by
its significant contribution of $117 million.
[64] Fifthly, the Plan benefits the claimants in the form of a tangible distribution. Blair J.A., at
paragraph 113 of ATB Financial, supra, referenced two further fects as found by the application
judge in that case; namely, the voting creditors who approved the Plan did so with the knowledge
of the nature and effect of the releases. That situation is also present in this case.
[65] Finally, the application judge in ATB Financial, supra, held that the releases were feir
and reasonable and not overly broad or offensive to public policy. In this case, having
considered the alternatives of lengthy and uncertain litigation, and the full knowledge of the
Canadian plaintiffs, I conclude that the Ernst & Young Release is feir and reasonable and not
overly broad or offensive to public policy.
[66] In my view, the Ernst & Young Settlement is feir and reasonable, provides substantial
benefits to relevant stakeholders, and is consistent with the purpose and spirit of the CCAA. In
addition, in my view, the factors associated with the ATB Financial nexus test favour approving
the Ernst & Young Release.
[67] In Re Nortel, supra, para. 81, I noted that the releases benefited creditors generally
because they “reduced the risk of litigation, protected Nortel against potential contribution
claims and indemnity claims and reduced the risk of delay caused by potentially complex
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[68] In my view, it is clear that the claims Ernst & Young asserted against SFC, and SFC’s
subsidiaries, had to be addressed as part of the restructuring. The interrelationship between the
various entities is fiirther demonstrated by Ernst & Young’s submission that the release of claims
by Ernst & Young has allowed SFC and the SFC subsidiaries to contribute their assets to the
restructuring, unencumbered by claims totalling billions of dollars.
As SFC is a holding
company with no material assets of its own, the unencumbered participation of the SFC
subsidiaries is crucial to the restructuring.
[69] At the outset and during the CCAA proceedings, the Applicant and Monitor specifically
and consistently identified timing and delay as critical elements that would impact on
maximization of the value and preservation of SFC’s assets.
[70] Counsel submits that the claims against Ernst & Young and the indemnity claims asserted
by Ernst & Young would, absent the Ernst & Young Settlement, have to be finally determined
before the CCAA claims could be quantified. As such, these steps had the potential to
significantly delay the CCAA proceedings. Where the claims being released may take years to
resolve, are risky, expensive or otherwise uncertain o f success, the benefit that accrues to
creditors in having them settled must be considered. See Re Nortel, supra, paras. 73 and 81; and
Muscle Tech, supra, paras. 19-21.
[71] Implicit in my findings is rejection of the Objectors’ arguments questioning the validity
of the Ernst & Young Settlement and Ernst & Young Release. The relevant consideration is
whether a proposed settlement and third-party release sufficiently benefits all stakeholders to
justify court approval. I reject the position that the $117 million settlement payment is not
essential, or even related, to the restructuring; it represents, at this point in time, the only real
monetary consideration available to stakeholders. The potential to vary the Ernst & Young
Settlement and Ernst & Young Release to accommodate opt-outs is futile, as the court is being
asked to approve the Ernst & Young Settlement and Ernst & Young Release as proposed.
[72] I do not accept that the class action settlement should be approved solely under the CPA.
The reality feeing the parties is that SFC is insolvent; it is under CCAA protection, and
stakeholder claims are to be considered in the context of the CCAA regime. The Objectors’
claim against Ernst & Young cannot be considered in isolation from the CCAA proceedings. The
claims against Ernst & Young are interrelated with claims as against SFC, as is made clear in
the Equity Claims Decision and Claims Procedure Order.
[73] Even if one assumes that the opt-out argument of the Objectors can be sustained, and optout rights fully provided, to what does that lead? The Objectors are left with a claim against
Ernst & Young, which it then has to put forward in the CCAA proceedings. Without taking into
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litigation and associated depletion of assets to fimd potentially significant litigation costs”.
In
this case, there is a connection between the release of claims against Ernst & Young and a
distribution to creditors. The plaintiffs in the litigation are shareholders and Noteholders of SFC.
These plaintiffs have claims to assert against SFC that are being directly satisfied, in part, with
the payment of $117 million by Ernst & Young.

- Page 16 account any argument that the claim against Ernst & Young may be affected by the claims bar
date, the claim is still capable of being addressed under the Claims Procedure Order. In this way,
it is again subject to the CCAA feimess and reasonable test as set out in ATBFinancial, supra.
[74] Moreover, CCAA proceedings take into account a class of creditors or stakeholders who
possess the same legal interests. In this respect, the Objectors have the same legal interests as
the Ontario Plaintifls. Ultimately, this requires consideration of the totality of the class. In this
case, it is clear that the parties supporting the Ernst & Young Settlement are vastly superior to
the Objectors, both in number and dollar value.
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[75] Although the right to opt-out of a class action is a fundamental element of procedural
fairness in the Ontario class action regime, this argument cannot be taken in isolation. It must be
considered in the context of the CCAA.
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[76] The Objectors are, in feet, part of the group that will benefit from the Ernst & Young
Settlement as they specifically seek to reserve their rights to “opt-in” and share in the spoils.
[77] It is also clear that the jurisprudence does not permit a dissenting stakeholder to opt-out
of a restructuring. [Re Sammi Atlas Inc., (1998) 3 C.B.R. (4th) 171 (Ont. Gen. Div. (Commercial
List)).] If that were possible, no creditor would take part in any CCAA compromise where they
were to receive less than the debt owed to them. There is no right to opt-out of any CCAA
process, and the statute contemplates that a minority of creditors are bound by the plan which a
majority have approved and the court has determined to be feir and reasonable.
[78]
SFC is insolvent and all stakeholders, including the Objectors, will receive less than what
they are owed. By virtue of deciding, on their own volition, not to participate in the CCAA
process, the Objectors relinquished their right to file a claim and take steps, in a timely way, to
assert their rights to vote in the CCAA proceeding.
[79] Further, even if the Objectors had filed a claim and voted, their minimal 1.6% stake in
SFC’s outstanding shares when the Muddy Waters report was released makes it highly unlikely
that they could have altered the outcome.
[80] Finally, although the Objectors demand a right to conditionally opt-out of a settlement,
that right does not exist under the CPA or CCAA. By virtue of the certification order, class
members had the ability to opt-out of the class actbn. The Objectors did not opt-out in the true
sense; they purported to create a conditional opt-out. Under the CPA, the right to opt-out is “in
the manner and within the time specified in the certification order”. There is no provision for a
conditional opt-out in the CPA, and Ontario’s single opt-out regime causes “no prejudice...to
putative class members”. [CPA, section 9; Osmun v. Cadbury Adams Canada Inc. (2009), 85
C.P.C. (6th) 148, paras. 43-46 (Ont. S.C.J.); and Eidoo v. Infineon Technologies AG, 2012
ONSC 7299.]
Miscellaneous

CM

[81] For greater certainty, it is nay understanding that the issues raised by Mr. O ’Reilly have
been clarified such that the effect of this endorsement is that the Junior Objectors will be
included with the same status as the Ontario Plaintiffs.
DISPOSITION
[82] In the result, for the foregoing reasons, the motion is granted. A declaration shall issue to
the effect that the Ernst & Young Settlement is fair and reasonable in all the circumstances. The
Ernst & Young Settlement, together with the Ernst & Young Release, is approved and an order
shall issue substantially in the form requested. The motion of the Objectors is dismissed.
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respondents Credit Suisse Securities
(Canada), Inc., TD Securities Inc., Dundee
Securities Corporation, RBC Dominion
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World Markets Inc., Merrill Lynch Canada
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Placements Canada Inc., Credit Suisse
Securities (USA) LLC and Merrill Lynch,
Pierce, Fenner & Smith Incorporated
(Successor by merger to Bank o f America
Securities LLC).

Les demandes d’autorisation d’appel des
arrets de la Cour d’appel de TOntario,
numeros M42068 et M42399, 2013 ONCA
456, date du 26 juin 2013 et numeros
C566961, M42436 et M42453, date du
28 juin 2013, sont rejetees avec depens en
feveur des intimees The Trustees o f the
Labourers’ Pension Fund o f Central and
Eastern Canada, The Trustees o f the
International Union o f Operating Engineers
Local 793 Pension Plan for Operating
Engineers in Ontario, Sjunde SP-Fonden,
David Grant et Robert Wong, de Tintimee
Sino-Forest Corporation, de Tintimee Ernst
& Young LLP et des intimees Credit Suisse
Securities (Canada), Inc., TD Securities Inc.,
Dundee Securities Corporation, RBC
Dominion Securities Inc., Scotia Capital Inc.,
CIBC World Markets Inc., Merrill Lynch
Canada Inc., Canaccord Financial Ltd.,
Maison Placements Canada Inc., Credit
Suisse Securities (USA) LLC et Merrill
Lynch, Pierce, Fenner & Smith Incorporated
(societe remplagante a Tissue de la fbsionde
Bank of America Securities LLC).
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ENDORSEMENT
[1]
On December 13, 2013, I heard three motions. On December 27, 2013, the motion
records were endorsed as follows:
(a)

Motion Record of the Plaintiffs
(Claims and Distribution Protocol)
The motion is granted. The Claims and Distribution Protocol is approved.
Reasons will follow.

(b)

Motion Record of the Plaintiffs
(Motion for Fee Approval)
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The fees and disbursements of Koskie Minsky LLP, Siskinds LLP and
Paliare Roland Rosenberg Rothstein LLP are approved in the requested
amounts. Reasons will follow.
Motion Record of the Plaintiffs in the U.S. Class Action
The motion is granted. The fees and disbursements of Cohen Milstein
Sellers and Toll PLLC are approved in the requested amount. Reasons
will follow.
[2]

These are the reasons in respect of all three motions.

Background
[3]

The facts have been extensively reviewed in previous endorsements.

[4]
On March 30, 2012, Sino-Forest Corporation (“SFC”), SFC applied for and was
granted protection from its creditors pursuant to the Companies’ Creditors Arrangement Act,
R.S.C., 1985, c. C-36 (the “CCAA”).
[5]
The CCAA proceedings were commenced following the publication of allegations on
June 2, 2011 that SFC was a massive ‘Ponzf’ scheme and that its public disclosures
contained misrepresentations regarding its business and aflairs.
[6]
This action was commenced under the Class Proceedings Act, 1992, S.O. 1992, c. 6
(the “CPA”). Class proceedings were also commenced in the province of Quebec and New
York State.
[7]
In November 2012, a settlement, conditional on court approval, was reached with
Ernst & Young LLP (‘E&Y”) which provides for payment of $117 million in frill settlement
of all claims that relate to SFC as against E&Y, Ernst & Young Global Limited, and their
affiliates.
[8]
On December 10, 2012, I granted an order (the “Sanction Order”) sanctioning the
Plan of Compromise and Reorganization, dated December 3, 2012, o f SFC (the ‘Elan”),
pursuant to s. 6 of the CCAA. The reasons are reported at Sino-Forest Corporation (Re),
2012 ONSC 7050.
[9]
On March 20, 2013, I granted an order approving the settlement with E&Y (the
“Settlement Approval Order”). The reasons are reported at Labourers’ Pension Fund o f
Central and Eastern Canada v. Sino-Forest Corporation, 2013 ONSC 1078. The Settlement
Approval Order provides that the ret settlement proceeds (net of class counsel fees and other
expenses) are to be distributed among Securities Claimants (excluding the defendants and
their affiliates).
[10] Both the Sanction Order and the Settlement Approval Order were the subject of a
leave application to the Court of Appeal for Ontario. The motions for leave to appeal were
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dismissed, with reasons reported at Labourers ’ Pension Fund o f Central and Eastern Canada
v. Sino-Forest Corporation, 2013 ONCA 456.
Claims and Distribution Protocol

[11] The plaintifls bring this motion for an order approving the proposed Claims and
Distribution Protocol (the “Protocol”). Die Protocol sets out the process for the allocation
and distribution of the net proceeds of the settlement with E&Y.
[12] The E&Y settlement resulted in the establishment of a settlement trust for the
settlement proceeds. Paragraph 4 of the Settlement Approval Order appointed the plaintifls
as representatives of persons who purchased Sino-Forest securities (“Securities Claimants”)
for the purposes of the settlement. Paragraph 5 appointed Koskie Minsky LLP and
Siskinds LLP (together “Canadian Class Counsel”), along with Paliare Roland Rosenberg
RothsteinLLP (“Insolvency CounseF’), as counsel for the Securities Claimants. Paragraph
17 of the Settlement Approval Order provided that Canadian Class Counsel and Insolvency
Counsel were to establish a process for the allocation and distribution of the net settlement
proceeds among the Securities Claimants and that such process was to be approved by the
court. The Protocol is now before the court for approval
The Protocol
[13] The Protocol provides that Securities Claimants (subject to certain exceptions) are to
participate in a claims process to receive compensation from the settlement. Compensation is
to be based on:
(a)

the fosses suffered by each SecuritiesClaimant attributable
misrepresentation; and

(b)

the strength of different types of claims
advances against E&Y.

to the

alleged

that eachSecuritiesClaimant

[14] As counsel to the plaintifls submits, this means that persons with stronger claims
would receive more on a per dollar of loss basis than persons with weaker claims.
Specifically, a claim for purchases with fewer litigation challenges would receive more on a
per dollar of loss basis than a claim for purchases with greater litigation challenges. Counsel
submits that this approach reflects the risks of different claims and that to differentiate on this
basis is reasonable and appropriate.
[15] Counsel to the plaintifls submit that the purchases are divided into three date ranges
to reflect the varying risks faced for claims arising from purchases made within these
different time periods:
(a)

March 18, 2008 to August 11,2008;

(b)

August 12, 2008 to June 2, 2011; and

(c)

June 3, 2011 to August 25, 2011.
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These purchases were respectively assigned risk adjustment factors of 0.30, 0.45 and 0.15
(increased to 0.25 if the claimant had filed a CCAA claim) to account for the strength o f the
different types of claims.
The exceptions to the claims process are for:
(a)

note holders whose interests are represented by counsel to the Initial
Consenting Note Holders1 and who will receive a fixed payment of $5 Million
in aggregate;

(b)

persons excluded from compensation by paragraph 18 of
Approval Order; and

(c)

persons with no claim against E&Y.

the Settlement

[17] Counsel to the plaintiffs submits that the Protocol should be approved as it provides a
fair and reasonable process for the allocation and distribution of the net settlement proceeds.
[18]

The Protocol has wide support.

The Objections
[19] Canadian Class Counsel received 14 objections to the Protocol. Counsel submits that
four of the objections provided no reason and that three of the objections did not provide
relevant criticism, focusing on irrelevant matters, such as that the other defendants have not
agreed to settle, that the Ontario Securities Commission is ineffective or, that the Settlement
Approval Order ought not to have been made. Counsel advises that the remaining seven
objections related to the Protocol. One objection stated all settlement proceeds should go to
the note holders before any equity claimant is paid. One objection stated the opposite, that
note holders should not be entitled to any compensation because they already received
Newco shares. This same objection also stated that post-June 2, 2011 purchasers who filed a
CCAA proof of claim should not receive greater compensation than those who did not file a
proof of claim and generally was critical of the May 14, 2012 claims procedure order. Three
objections stated that post-June 2, 2011 purchasers should not receive less than pre-June 2,
2011 purchasers or the discount should not be as great and that damages should be calculated
differently where shares were held after August 25, 2011. Two objections incorrectly
asserted that claims for purchases before 2012 are not entitled to compensation.
[20] Canadian Class Counsel submits that the concerns raised in these objections were
considered in designing the Protocol and that Canadian Class Counsel endeavoured to
balance the competing interests of the Securities Claimants.
[21]

At the hearing, only one party, Mr. Wong, raised objections of a substantive nature.

1 A s defined in the Plan, Plaintiffs’ M otion Record, Tab 10, Schedule A.
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[22] Mr. Wong’s objection is limited. It concerns the compensation to be received by
claimants depending on when they made their purchases.
[23] The difference in the positions taken by the plaintiffs and Mr. Wong centres around
purchases occurring from June 3,2011 to August 25,2011.
[24] Mr. Wong proposes that a feirer and more reasonable allocation for this time period is
to assign such purchasers a risk adjustment factor of 0.01 (or 0.05 for purchasers who filed a
CCAA claim) and to apply the differential to the risk adjustment for purchasers of SFC
shares from August 12, 2008 to June 2, 2011 such that the risk adjustment for those
purchasers would change from 0.45 to 0.59.
[25] Mr. Wong submits that the reason for his requested adjustment is that there can be no
doubt that purchasers of SFC shares after June 2, 2011 knew of the nature and scope of the
alleged fraud in SFC when they bought their shares and that they willingly and knowingly
assumed the risk that the allegations were correct. Accordingly, Mr. Wong submits the
purchasers should have little to no expectation of benefitting from the settlement and should
receive only nominal consideration in exchange for the release of their claims. He further
submits that purchasers who bought shares in SFC after the release of the report willingly
assumed the risk that their shares would be worthless and that these purchasers should be
given nominal consideration to reflect the feet that they willingly bought shares of a company
they knew or ought to have known was potentially fraudulent.
[26] Counsel to Mr. Wong submitted that the considerations set out in Zaniewicz v. Zungui
HaixiCorporation, 2013 ONSC 5490, 44 C.P.C. (7th) 178, (“Zunguf), should not be
applied. In Zungui, class counsel argued that no compensation should be paid to parties who
purchased shares on August 22, 2011, the date that E&Y announced it had suspended its
audit for the corporation for 2011. Further, if any consideration was to be given to these
purchasers, counsel proposed that it be discounted by 98.5%. Perell J. disagreed and
amended the plan of allocation so that these purchasers could participate, albeit at an 80%
discount.
[27] Counsel to Mr. Wong submits that this case differs from Zungui in many important
respects:
(a)

Zungui did not involve any allegations of fraud on August 22, 2011 and the
critical event was the announcement by E&Y that it had suspended its audit of
the corporation for 2011. Counsel submitted that unlike this case, there was
no analysis report laying bare the nature and scope of the alleged fraud.
Specifically, the report on SFC foreshadowed precisely what followed such
that purchasers knew or ought to have known what they were risking.

(b)

Shares in Zungui traded for mere hours after the announcement on August 22
and by contrast, shares in SFC traded for more than two months after the
release and were widely reported on.

[28] Canadian Class Counsel did acknowledge that establishing a rate of discount is
difficult and that three different time periods were established to reflect the varying risks for
claims arising from purchases in the different time periods. Counsel emphasized that claims
from June 3, 2011 to August 25, 2011 had already been assigned a risk adjustment factor to
reflect the position put forth by Mr. Wong. However, counsel emphasized that a steep
discount did not necessarily mean that there was no claim and that reasonable compensation
should still be paid to such claimants as it could not be said with certainty that these
purchasers were aware of the fraud.
[29] Further, counsel also submitted that four of the five representative plaintiffs were in
agreement with the Protocol.
[30] Canadian Class Counsel also emphasized that they had been involved throughout the
process and, while no plan was perfect, this Protocol, having been heavily negotiated, should
be approved as being fair and reasonable.
[31] I have not been persuaded by the submissions put forth by counsel to Mr. Wong.
While there is no doubt that after the report was released, on June 2, 2011, there was
increased skepticism with respect to the operations of SFC, in my view it cannot be said that
the purchasers were aware that the activities were fraudulent. Rather, I accept the position
that any purchase was risky, but this increased risk has been addressed through the discount
factor. In arriving at my conclusion, I have also taken into account that four of the five
representative plaintiffs are in agreement with the Protocol. In my view, this is a significant
factor.
[32] In the result, the Protocol is approved. In my view, it provides a fair and reasonable
process for the allocation and distribution of the settlement proceeds.
(b)

Fee Approval - Canadian Class Counsel and Insolvency Counsel

[33] I now turn to the motion for approval of the fees and disbursements of Canadian
Class Counsel and Insolvency Counsel in the amount of $17,846,250.00 (exclusive of tax)
for fees and $1,737,650.84 for disbursements.
[34] The fees and disbursements request is made in accordance with the executed Retainer
Agreements between Canadian Class Counsel and the plaintiffs.
[35] Counsel submits that the Retainer Agreement is the starting point for the approval of
counsel fees in class proceedings and that the first step is for the court to determine whether
the fees and disbursements as provided for in the Retainer Agreement are fair and reasonable,
foiling which the Court has the discretion to determine the amount owing to Class Counsel
for fees and disbursements.
[36]

There are two main factors in these determinations:
(a)

the risks that class counsel assume; and

(b)

the success achieved.
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[37] Counsel submits that the requested fees and disbursements are consistent with the
retainer agreement entered into with the plaintifls and are fair and reasonable. Counsel
submits that the requested fees are within the range of percentages that Ontario courts have
approved in the past. As noted by Strathy J., (as he then was), in Baker (Estate) v. Sony BMG
Music (Canada) Inc., 2011 ONSC 7105, 98 C.P.R. (4th) 244, at para. 63, fees in the range of
20% to 30% are very common in class proceedings and there have been a number of
instances in recent years in which this Court has approved fees that fall within that range.
[38] Counsel points out that in this case, the requested fees are 16.9% of the settlement
that is notionally attributable to Canadian claims.
[39] Counsel also submits that they took on a significant risk for claims against E&Y
because of the multiple legal impediments to establishing liability and recovering damages
against an auditor under Canadian and U.S. law - even if there was wrongdoing.
[40] In addition, counsel points out that they took the risk of no success and minimal
recovery, while at the same time having to devote a massive amount of time, money and
other resources to the prosecution of this actioa Counsel submits that they committed
millions o f dollars in resources to this action, including 23,000 lawyer hours (with a time
value of $8.6 million) and out-of-pocket disbursements exceeding $1.7 million.
[41] Finally, the settlement obtained - $117 million - is the largest auditors’ settlement in
Canadian histoiy, which leads to a conclusion that counsel successfully achieved a very good
settlement.
[42] In their factum, counsel set out, in detail, the approach to fee approval in class
proceedings. Reference was made to the CPA and to the following cases: Baker (Estate),
supra\ Cassano v. Toronto-Dominion Bank (2009), 98 O.R. (3d) 543 (S.C.J.) at paras. 59 and
63; Parsons v. Canadian Red Cross Society (2000), 49 O.R. (3d) 281 (S.C.J.); and Sayers v.
Shaw Cable Systems Ltd., 2011 ONSC 962,16 C.P.C. (7th) 367.
[43] By way of comparison, Strathy J. in Baker (Estate), supra, at para. 63, stated that fees
in the range of 20% to 30% are “very common” in class proceedings. In Hislop v. Canada
(Attorney General) (2004), 3 C.P.C. (6th) 42 (S.C.J.) the percentage was 18%. In Wilson v.
Servier Canada Inc. (2005), 252 D.L.R. (4th) 742 (S.C.J.), the recovery was 20% and in
Cassano, supra, the Court approved fees of 20%. In Cannon v. Funds fo r Canada
Foundation, 2013 ONSC 7686, Betobaba J. approved fees of 33% based on the retainer
agreement. He also stated at para. 8 that “contingency fee arrangements that are fully
understood and accepted by the representative plaintiffs should be presumptively valid and
enforceable, whatever the amounts involved.”
[44] In this case, as noted above, the requested fees are 16.9% of the settlement that is
notionally attributable to Canadian claims.
[45] I have also taken into account that there was a certain recovery risk from the outset of
the litigation and that there was a risk of prosecuting a difficult and expensive case. These
issues were also referenced in my endorsement approving the E&Y settlement.
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a settlement of $117 million constitutes asignificant success

in this

[47] Having considered the written submissions and having heard oral submissions, and in
the absence of any substantive criticism of the requested fees, I am satisfied that the
requested fees and disbursements are consistent with the Retainer Agreement entered into
with the plaintiffs and are fair and reasonable.
[48] Apart from the fee request, counsel request an honorarium payment of $15,000 to
Mr. Wong in recognition of his assistance prosecuting this action. This request was not
opposed and, in my view, is reasonable in the circumstances.
[49] In the result, an order shall issue approving the fees of Canadian Class Counsel in the
amounts requested and also approving the honorarium payment of $15,000 to Mr. Wong.
(c)

Fee Approval - U.S. Class Counsel

[50] There was also a motion for approval of the fees and disbursements to Cohen Milstein
Sellers & TollPLLC (“U.S. Class Counsel”) in the amount of Cdn $2,340,000 for fees and
US
$151,611.15 for disbursements. The fees and disbursements request was made in
accordance with the Retainer Agreements between U.S. Class Counsel and the lead plaintifls
in the U.S. class action and, as counsel submits, is consistent with counsel fees approved in
other class actions by Canadian and U.S. courts.
[51] The plaintiffs and class counsel in the Ontario, Quebec and New York class actions
agreed to a “notional” allocation o f the settlement amount between the Canadian and U.S.
claims for the purposes of determining class counsel fees. They agreed that the fees of
Canadian Class Counsel will be determined on the basis that 90% of the gross settlement is
allocated to the Canadian claims and 10% of the gross settlement is allocated to the U.S.
claims.
[52] Based on this notional allocation, 10% of the E&Y settlement is $11,700,000 and
U.S. Class Counsel request attorney fees of 20% of that amount or Cdn $2,340,000. U.S.
Class Counsel submits that the fees and disbursements requested are consistent with
Canadian and U.S. law, and are otherwise lair and reasonable having regard to the litigation
and recovery risks undertaken and the success achieved.
[53]
As set out in the factum, there were no challenges to thefees requested by U.S. Class
Counsel
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[46]
Finally,
proceeding.

[54]
Consistent with my reasons with respect to the fee requests of Canadian Class
Counsel, I am satisfied that the amount requested by U.S. Class Counsel is feir and
reasonable and is also approved.

MORAWETZ R.S.J.

DATE:

February 3, 2014
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ENDORSEMENT (GLASS COUNSEL FEE APPROVAL!
I get along without you very well,
of course I do.
Except when soft rains fall
and drip from leaves, that I recall
the thrill of being sheltered in your arms.
O f course I do,
but I get along without you very well.
Chet Baker, I Get Along Without You Very Well (Except Sometimes)
[1]
Chet Baker was an American trumpeter and jazz singer. He was bom in 1929 and died in
Amsterdam in 1988 in tragic circumstances, after a troubled and turbulent life. He left behind an
impressive, if occasionally melancholic, legacy of music.
[2]
Unfortunately, Mr. Baker and his heirs, like many musicians and their families, did not
receive full compensation for the use of his works by others. This was the result o f a royalty and
licensing system in Canada that permitted third parties, such as the defendants, Sony BMG
Music (Canada) Inc. (“Sony”), EMI Music Canada Inc. (“EMI”), Universal Music Canada Inc.
(“Universal”) and Warner Music Canada Co. (“Warner”) (collectively, the “Record Labels”), to
reproduce and distribute copyrighted musical works owned or controlled by musicians or their
rights holders, without having a licence to do so or without paying the royalties due to the rights
holders.

[4]
This class action was brought in 2008 on behalf of artists and rights holders who had not
received full compensation for the use of their works. It was initially commenced by Mr. Baker’s
widow, Carol Baker. Mrs. Baker saw it through almost to completion before she was required to
withdraw as a result of a dispute concerning the administration of her husband’s estate. Craig
Northey, a Canadian singer/songwriter, agreed to step into the role of representative plaintiff to
complete the work commenced by Mrs. Baker, ultimately finalizing a settlement with the
defendants and establishing a structure not only to resolve past injustices, but to establish a
mechanism to ensure that they did not recur.
[5]
On May 30, 2011,1 approved the settlement of this class proceeding. It will result in the
payment of $46,688,805.91 into a settlement trust for the benefit of the class. In addition, the
Record Labels will pay $600,000.00 as a contribution to the costs incurred by the Class.
[6]
Class Counsel subsequently moved for approval of a request for payment of fees, taxes
and disbursements in the amount of $7,647,583.85. The fee portion is $6,950,000.00, taxes are
$610,805.19 and disbursements are $86,778.66. After the deduction of the $600,000.00 paid by
the Record Labels, the sum of $7,047,583.85 would be paid out of the settlement fund. The fee
portion of the account of Class Counsel represents a payment of approximately 15% of the
settlement fund.
[7]
On October 27, 2011, when this motion came on for hearing, some of the objecting
parties requested an adjournment to consider the filing of additional material. As a condition of
the adjournment, I approved an interim payment of $2,200,000.00 plus taxes and disbursements.
All objectors acknowledged that Class Counsel was entitled to a fee of at least that amount.
[8]
Class Counsel also ask for permission to pay an honorarium of $3,000, to each of Mr.
Northey and Mrs. Baker.
Background
[9]
This action was brought under the Class Proceedings Act, 1992, S.O. 1992, c. 6
(“C.P.A.”) on behalf of owners of copyright in certain musical works in relation to a systemic
practice by the Record Labels whereby musical works were exploited without securing the
necessary licences and/or without payment of the applicable mechanical royalties. The
representative plaintiffs alleged that these parties were liable for infringing copyright in musical
works, by reproducing those works in sound recordings released or distributed in physical
2
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[3]
The issue was well known by the defendants Canadian Musical Reproduction Rights
Agency Ltd. (“CMRRA”) and Society for Reproduction Rights of Authors, Composers and
Publisher (SODRAC) Inc. (“SODRAC”), (referred to as the “Collectives”). They had been aware
of the problem for years and had apparently been unwilling or unable to resolve it. CMRRA
represents the reproduction rights of the vast majority of music publishers whose repertoires are
in use in Canada. SODRAC is a copyright collective that administers the reproduction rights in
musical works and collects royalties on behalf of its clients. Due to a combination of factors,
including the Collectives’ lack of resources and the absence of motivation on the part of the
Record Labels, nothing significant was done. The problem simply festered and grew worse until this proceeding was commenced.

[10]

A brief description of the problem will be sufficient for the purposes of this motion.

[11] Prior to 1988, the Copyright Act, R.S.C. 1985, c. C-42 contained a compulsory statutory
licence for mechanical reproduction of musical works, which set royalties at two cents per
playing surface. Because the licence was mandatory, and the royalty was fixed, the practice
developed that record companies would release new records without applying for a licence in
advance. This was an efficient method of operation, but it meant that the owner of the copyright
in the work had to be located and paid. That was often a problem. The Record Labels began to
develop what was referred to as the “Pending Lists”, to record their use of musical works for
which the owners of the copyright had not been paid.
[12] The statutory licence was repealed in 1988. This meant that it was now necessary to
negotiate a licence in the case of each musical work. It fell to CMRRA to negotiate the terms of
the licences. Unfortunately, in practice, there were serious problems, largely administrative.
[13] The practice of the record companies of “breach copyright now, pay later” continued
under the new copyright regime, except that in some cases the “pay later” was not happening.
Due to ongoing difficulties in identifying owners of copyright, and other administrative
problems, the size and value of the items on the Pending Lists continued to grow. By the time
this action was commenced, the list contained more than 250,000 items, with an estimated value
in excess of $50,000,000.
[14] CMRRA had attempted, over the years, to address the issue of the Pending Lists.
Although some progress was made from time to time, it is my impression that both CMRRA and
the Record Labels had more pressing current issues to deal with and there were neither the
resources, nor the will, to treat the Pending Lists as a priority.
This Action
[15] This action was commenced on the instructions of Carol Baker in the name of the Estate
of Chesney Henry “Chet” Baker Junior and Chet Baker Enterprises LLC, by Statement of Claim
issued on August 14, 2008. It was brought against the Record Labels and the Collectives.
[16] On September 3, 2008, a Fresh as Amended Statement of Claim was issued and on
October 6, 2008, an Amended Fresh as Amended Statement of Claim was filed. Class Counsel
filed a Certification Motion Record on January 26, 2009.
[17] The action was, in a sense, welcomed by the Collectives because it got the urgent
attention of the Record Labels and it provided a potential framework for the resolution of the
Pending Lists problem. On October 2, 2008, Class Counsel concluded a cooperation and
settlement agreement with the Collectives. On March 31, 2009, Class Counsel moved for
approval of the settlement agreement with the Collectives.
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formats in Canada without securing licences from the owners of the copyright to reproduce those
works and/or by failing to pay the required royalties. The claim made further allegations against
the Collectives in their capacity as intermediaries between copyright owners and the Record
Labels.

[19]

The plaintiffs served a motion record for certification in January, 2009.

[20] I was appointed to case manage this proceeding in the fall of 2009.1 have presided over
about ten in-person case conferences and an equal number of teleconferences with counsel.
There have also been several court appearances. I will describe my observations concerning
these attendances, and of the dynamics of the litigation, in due course.
[21] Settlement discussions between the parties began in earnest in March of 2010. The
parties attended before Justice Colin L. Campbell, acting as a mediator, over several dates.
These discussions continued on a vigorous and adversarial basis until settlement agreements
were reached with each of the Record Labels.
[22] Settlement terms were reached first with Sony, followed by Warner and then EMI in
close succession in June 2010. Settlement documentation was executed with those labels
throughout July and August of 2010. Minor amendments were made to the Sony settlement
agreement and a final version was signed in December of 2010.
[23] Negotiations with Universal did not initially bear fruit. A revised schedule for the
certification motion against Universal was established through a series of case management
conferences. Class Counsel, the Collectives, and Universal conducted cross-examinations of all
witnesses who had sworn affidavits in connection with the certification motion, including Mrs.
Baker, who was examined in the U.K. This examination involved no small expense and confirms
my impression that Universal was prepared to take a serious run at contesting certification.
[24] Settlement discussions continued with Universal concurrently with the certification
schedule. Further mediation sessions were held with Justice Campbell. In or about December,
2010, settlement terms were finally reached with Universal and settlement documentation was
executed shortly thereafter.
[25] In January of 2011, the Collectives advised that they had identified certain “held
royalties” which had been paid to the Collectives by the Record Labels but could not be
distributed. They stated that they wished to contribute these to the settlement fund. A second
amended settlement agreement was therefore executed with the Collectives on January 31, 2011.
[26] On or about February 9, 2011, EMI advised that it would be submitting video royalty
amounts into the settlement fund as contemplated by its settlement agreement. As a result, the
parties agreed to a revised class definition reflecting EMI’s participation in the video aspect of
the settlement.
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[18] The decision by Class Counsel to sue the Collectives and to negotiate a settlement
agreement with them provided to be a shrewd tactical move. It isolated the Record Labels and it
took advantage of the expertise and resources of the Collectives in prosecuting the action against
the Record Labels. There is no question that the assistance of the Collectives, and their Lawyers,
has contributed to the successful resolution of this matter and the establishment of a workable
system going forward.

[28] All parties engaged in negotiations aimed at ascertaining the nature and veracity of the
Record Labels’ claims to a credit in respect of those held royalties. Those negotiations
culminated in an agreement whereby the Record Labels have been provided with a credit of
$1.25 million against payments to be made by them into the settlement trust.
[29] Prior to the execution of the agreement to provide a credit to the Record Labels in respect
of “held royalties”, correspondence was sent to the Court from Paul Baker, Chet Baker’s son,
challenging the authority of Carol Baker to act on behalf of the estate of Chet Baker in
commencing this action and in pursuing the settlement.
[30] Carol Baker and Class Counsel disagreed with the objections made by Paul Baker.
Notwithstanding that view, the Record Labels continued to have concerns about the ability of
Carol Baker and Chet Baker Enterprises LLC to act as Representative Plaintiffs. It was
ultimately agreed by all parties, and approved by me, that it would be most expeditious, efficient
and desirable for Mrs. Baker and Chet Baker Enterprises LLC to withdraw as the proposed
representative plaintiffs in favour of an appropriate substitute.
[31] Class Counsel were then retained by Craig Northey, an accomplished Canadian
songwriter and musician, who has a claim for unpaid mechanical royalties on one of Record
Label’s pending lists. Mr. Northey was prepared to step into the role of representative plaintiff
and to prosecute the action to a conclusion.
[32] The settlement agreements reached between Carol Baker and the defendants were
terminated and Mr. Northey executed new settlement agreements with each of the defendants on
substantially the same terms as the agreements signed by Mrs. Baker. In addition, Mr. Northey
executed a copy of the agreement providing the Record Labels with a credit with respect to the
“held royalties”.
[33] As a result of the time and effort required to address the issue of the substitution of a new
class representative, the Record Labels demanded a reduction to the costs payments provided for
in each Label’s settlement agreement in the aggregate amount of $150,000, to be divided as
agreed amongst the Record Labels as a condition of entering into the new agreements with Mr.
Northey. Once again, the Record Labels pressed for every concession they could get. The
plaintiff agreed to this demand, recognizing, among other things, the desirability of concluding
the settlement in a timely way.
[34] It is likely that additional work will be required of Class Counsel in the administration of
the settlement. Class Counsel request compensation for such work on an hourly rate basis out of
the settlement fund.
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[27] In February of 2011, the Record Labels advised Class Counsel and the Collectives of
their position that a portion of the “held royalties” which had been paid to the Collectives by the
Record Labels, and were proposed to be paid into the settlement trust, should be credited to the
payments to be made by the Record Labels into the settlement trust. This reflects the ongoing
adversarial nature of the proceedings.

[35] Under the terms of the settlement, as ultimately implemented, a total of $46,688,805.91 is
to be paid into a settlement trust for the benefit of Class members. After payment of Class
Counsel’s fees and other expenses, these funds will be administered and distributed by an entity
(“CSI”) jointly created by the Collectives. The Record Labels will contribute a total of
$42,761,023.94 of this amount and CMRRA and SODRAC will pay $3,927,781.97 in “held
royalties”. The objective of the settlement administration will be to identify, and pay, the accrued
royalties to as many rights holders as possible. It will be necessary to prioritize the efforts of the
administration in both temporal and financial terms. Priority will be given to high value amounts
(items on the Pending Lists with a value of $2,500 or more) and medium value amounts ($1,000$2,500) which will be identified on a claims website which can be accessed by potential class
members. Efforts will be made to locate rights holders in respect of low value items (less than
$ 1,000 ).
[36] As well, as part of the settlement, a system of licensing and royalty administration has
been established, on a going-forward basis, to ensure that the problem does not recur. This is a
very important feature of the settlement and a significant accomplishment.
[37] After the administration period has been completed with respect to high value and
medium value amounts, any residue will be distributed cy-pres to the universe of rights holders
with market share in Canada, according to analysis that will be carried out by CSI. A similar
distribution will be made with respect to the low value items.
[38] It is the stated goal of Class Counsel, and CSI to compensate rights holders to the greatest
extent possible. As noted, Class counsel propose to remain involved, on a fee-for-service basis,
in the administration of the settlement, as required.
Settlement Approval
[39] On May 30, 2011, I approved the settlement, finding that it was fair, reasonable and in
the best interests of the class. My reasons indicated that I was satisfied that this action meets the
requirements of section 5 of the C .P . A there is an identifiable class, represented by a suitable
and qualified plaintiff, with tenable causes of action under the Copyright Act and for unjust
enrichment, which give rise to issues that can be resolved on a common basis. I found that
certification, and the settlement it implements, would achieve the goals of the C.P.A. by giving
access to justice to many individuals with relatively modest claims that could not, as a practical
matter, have been economically pursued on an individual basis. I found that the action and the
settlement achieved judicial economy by consolidating the claims of several thousand class
members into one proceeding and achieved behaviour modification by resolving a long-standing
problem in the music industry and by putting a process in place to address the problem going
forward.
The Position of Class Counsel
[40] As stated above, Class Counsel seeks approval of a fee of $6,950,000 plus taxes and
disbursements.
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The Settlement

[42]

In summary, the submissions of Class Counsel are as follows:
(a) this was complex intellectual property litigation, involving multiple defendants
and a seemingly intractable problem that has finally been resolved in a way that
not only provides direct benefits to the Class, but also addresses the issue on an
ongoing basis;
(b) the settlement was an extremely good one, resulting in a high rate of recovery of
the unpaid amounts;
(c) Class Counsel carried all the disbursements in the litigation and agreed to
indemnify the representative plaintiff against an adverse costs award - this
avoided the need to seek assistance from the Class Proceedings Fund, which
would have charged a 10% levy on any settlement or recovery;
(d) it has taken over four years to bring this matter to completion, during which time
Class Counsel received no fees; and
(e) Class Counsel were at risk for a variety of reasons, including the risk that the
action would not be certified or, if certified, would not ultimately be successful.

[43]

I will address other points made by Class Counsel in the course of my reasons.

Objections
[44] There were no substantive objections to the settlement itself and there have been only two
opt-outs. The fee request is opposed by the Collectives, by Universal and by Warner/Chappell
Music Canada Ltd. (“WCMC”). I will review their objections.
The Objection of WCMC
[45] WCMC takes the position that the fee is excessive in light of the services rendered by
Class Counsel, when balanced against the complexity of the matter, the importance of the matter
to the Class, the expectations of the Class and the effect that the fee will have on the recovery
achieved by the Class. That being said, WCMC acknowledges the contribution made by Class
Counsel to the successful resolution of this matter and asks that a fair fee be awarded, having
regard to the time and expenses invested by Class Counsel. It submits that the fee should be
based on the time actually spent and the hourly rates of Class Counsel.
[46] WCMC submits that the litigation was not complex, liability was not seriously disputed
and the action was settled at a relatively early stage. It says that Class members should be
entitled to receive the royalties that are due to them, and should not be required to accept a
7
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[41] Both representative plaintiffs executed contingent fee agreements that stipulated a
maximum counsel fee of 30% of the amount recovered. The fee request made by Class Counsel
is approximately 15% of the gross settlement value and therefore represents a significant
discount of the fee to which Class Counsel is contractually entitled. The fee request is supported
by both Mrs. Baker and Mr. Northey.

[47] WCMC makes the point that songwriters rely on royalties to earn their livelihood and that
without songwriters and their songs, the world would be decidedly bleak. Its letter of objection
points out:
Songwriters rely on royalties as their means of making a living.
Take away a songwriter’s income and a songwriter will be forced
to pursue a different livelihood. The result will be detrimental to us
all. Songs are used in television, movies, commercials and for
personal enjoyment. Songs are used to tell stories, to create moods,
to quiet the mind, generate enthusiasm, to energize the body, to
uplift spirits. Music is used to celebrate and to mourn. Music can
be educational and can be therapeutic. The world benefits from the
fruits of the songwriter’s labor.
[48] This is a fair point, elegantly made. No sensible person would suggest, however, that a
songwriter should be compensated based on the time spent writing the song, which is the way in
which WCMC submits Class Counsel should be compensated, in spite of the terms on which
they took on the brief.
[49]

WCMC’s letter continues:
The songwriters and publishers were punished by the failure of the
record Companies to pay royalties in the first instance. They are
being punished a second time by being made to accept less than the
full royalties they are entitled; and, will be punished a third time if
Class Counsel is awarded the contingent fee requested, which will
further reduce the royalties payable to the Class Members.

[50] WCMC concludes by asking that the Court fix Class Counsel’s fee in an amount that
corresponds with the time actually spent, so that the royalties payable to class members will
more closely correspond to the amounts actually owing to them.
The Objection of Universal
[51] Universal is both a defendant and, through its publishing arm, is a member of the Class. It
acknowledges that Class Counsel are entitled to fair compensation, but it says that the fee
requested is excessive having regard to the nature of the dispute, the settlement and the
expectations of the class. It also says that there was unnecessary duplication of work and over
lawyering by Class Counsel.
[52] Universal’s position is similar to the position of WCMC. It says that the issues in the
action were straightforward, the problem was notorious and long-standing and the matter settled
prior to certification and before significant time was expended in preparation for discovery and
trial.
8

2011 ONSC 7105 (CanLII)

discount in order to allow Class Counsel to benefit from a fee that far exceeds the time spent on
the matter.

[54] Finally, Universal says that a review of Class Counsel’s docket summary suggests that
the involvement of three counsel firms in the action resulted in duplication of effort and “over
lawyering.” It refers to Andersen v. St Jude Medical Inc., [2004] O.J. No. 3102 (S.C.J.) at para.
11, in which Cullity J. expressed concern about the risk of duplication of work and overhead
when there are multiple counsel involved in the brief. As has been noted by Universal, that was a
contested costs award and not a fee request. That distinction reflects the philosophy of costs
awards that what may be reasonable billing as between a lawyer and his or her own client may
not be within the reasonable expectations of the opposing party when it comes to a costs award.
Universal submits, however, that the same principles should apply to shield class members from
being required to pay excessive fee requests by Class Counsel.
The Objection of the Collectives
[55] The Collectives say that the fees claimed are not fair and reasonable. They say that a
“multiplier” approach should be used, using a multiplier of 1.3, resulting in a Class Counsel fee
of around $2,725,000.
[56] The objections of the Collectives are, essentially, that this was relatively risk-free
litigation that was handed to Class Counsel on a platter, that liability was not seriously in issue,
that most of the heavy lifting was done by the Collectives and that the resulting settlement, while
decent, was not exceptional. They make the following submissions, in summary:
(a) after being named as defendants in this action, the Collectives and their lawyers
made significant efforts to resolve the issues, thereby taking a considerable
burden off the shoulders of Class Counsel - their lawyers spent a total of 2,200
billable hours on the matter, reflecting the time and effort involved;
(b) the Collectives, and their lawyers, have been significantly involved in moving the
action forward, in fact, at times they were pressing Class Counsel to move the
matter forward;
(c) the future licensing proposal was developed by the Collectives, which have also
helped to develop the proposal and documentation for the resolution of the
litigation;
(d) the Collectives were actively involved in pushing for settlement, participating in
the mediation, negotiating with the Record Labels and developing the settlement
documentation and protocols;
(e) the Collectives identified the existence of the held royalties, which were added to
the settlement trust and this recovery was not the result of the efforts of Class
Counsel;
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[53] Universal also notes that the net amount that class members will receive will already be
diluted by the 10% commission that will be paid to CSI for the administration of the settlement.

(f) there was time and money wasted due to the issues surrounding the authority of
Carol Baker to represent the Baker estate, ultimately resulting in a reduction of
$150,000 of the amount paid by the Record Labels by way of costs - this issue
could have been foreseen and avoided;
(g) the net benefit of the settlement is approximately $38.5 million, after deduction of
the 10% commission that will be payable to the Collectives for the administration
of the settlement and
(h) the held royalties were not contributed to the settlement by the Collectives as a
result of any efforts made by Class Counsel and they should be excluded from the
settlement fund for the purposes of calculating the fee.
Discussion
Approval of Class Counsel’s Retainer
[57] The first issue is the consideration of the agreement made between Class Counsel and the
representative plaintiffs with respect to fees and disbursements.
[58] Section 33 of the C.P.A. recognizes that Class Counsel may enter into a contingent fee
arrangement with the representative plaintiff. Section 32(2) provides that an agreement
respecting fees and disbursements between Counsel and the Class representative is not
enforceable unless approved by the Court. The agreement must be in writing, must state the
terms under which the fees and disbursements are to be paid and must give an estimated fee. It
must also state the method by which payment is to be made, whether by lump sum, salary or
otherwise. Where the Court does not approve the agreement, it may nevertheless determine the
amount of fees and disbursements owing to counsel.
[59] As I have noted, the fee agreement between Class Counsel and the representative
plaintiffs called for a contingent fee of 30%. Class Counsel voluntarily agreed to reduce their fee
to approximately 15%.
[60] I find that the fee agreements meet the requirements of the C.P.A. I turn now to the
question of whether Class Counsel’s fee request should be approved.
Fee Approval
[61] My responsibility in this motion is to determine a fee that is "fair and reasonable" in all of
the circumstances: Parsons v. Canadian Red Cross Society (2000), 49 O.R. (3d) 281 (S.C.J.) at
paras. 13 and 56.
[62] The factors to be considered in the application of this test are well-known and I will turn
to them in a moment. I will begin with a few preliminary textual comments.
[63] First, a contingent fee retainer in the range of 20% to 30% is very common in class
proceedings, as it has been in other kinds of litigation in this province for some years. As Class
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Counsel has pointed out, there have been a number of instances in recent years in which this
Court has approved fees that fall within that range. These include:
•

Abdulrahim v. Air France, [2011] O.J. No. 326:

30%

•

Ainslie v. AfexaLife Sciences Inc., [2010] O.J. No. 3302:

19.4%

•

Robertson v. ProQuest LLC, [2011] O.J. No. 2013

24%

•

Osmun v. Cadbury Adams Canada Inc., [2010] O.J. No. 2093:

25%

•

Pichette v. Toronto Hydro, [2010] O.J. No. 3185:

28.5%

•

Robertson v. Thompson Canada Ltd., [2009] O.J. No. 2650:

36%

•

Cassano v. Toronto- Dominion Bank (2009), 98 O.R. (3d) 542:

20%

•

Martin v. Barrett, [2009] O.J. No. 2015:

29%

[64] There should be nothing shocking about a fee in this range. Personal injury litigation has
been conducted in this province for years based on counsel receiving a contingent fee as high as
33%. In such litigation, it is generally considered to reflect a fair allocation of risk and reward as
between lawyer and client. It serves as an inducement to the lawyer to maximize the recovery for
the client and it is regarded as fair to the client because it is based upon the “no cure, no pay”
principle. The profession and the public have for years recognized that the system works and that
it is fair. It allows people with injury claims of all kinds to obtain access to justice without
risking their life’s savings. The contingent fee is recognized as fair because the client is usually
concerned only with the result and the lawyer gets well paid for a good result.
[65] My second observation reflects the reality of class action litigation. Defendants tend to be
well-resourced and represented by larger law firms. This is a case in point. There were four
defendants. EMI and Universal were represented by national and international law firms, each
with over 500 lawyers. Sony and Warner were represented by a smaller litigation firm (about 50
lawyers) which focuses exclusively on complex litigation. The Collectives were represented by a
200 lawyer firm. These were some of the best law firms in the country, charging substantial
hourly rates, with virtually unlimited resources and no incentive to roll over and play dead.
[66] Due to the nature of the work, Class Counsel are frequently associated with smaller firms
and are invariably engaged on a contingent basis. Without wanting to paint all with the same
brush, defendants frequently employ a strategy of wearing down the opposition by motioning
everything, appealing everything and settling nothing. If class proceedings are to realize the goal
of access to justice, Class Counsel must be liberally compensated to ensure that they take on
challenging but difficult briefs such as this one.
[67] There must be an economic incentive to encourage lawyers to take on litigation of this
kind and this is a factor to be considered in assessing the reasonableness of a fee: Gagne v.
Silcorp Ltd. (1998), 41 O.R. (3d) 417 (C.A.); Parsons v. Canadian Red Cross Society (2000), 49
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[68] My third comment, which is not original, is that this is one area where the Court should
free itself from the chains of the hourly rate. The result achieved for the class should generally be
the most important test of the value of counsel’s services.
[69] Finally, flowing from this, it seems to me that one should consider the proposed fee from
the perspective of the class member, both prospectively and retrospectively. Had it been possible
for Class Counsel and the class members to discuss the issue from the outset, would the class
have considered the fee arrangement reasonable? If so, in light of the ultimate resolution, does
the fee remain reasonable? In the context of this case, if Class Counsel had proposed a fee of 15
cents per dollar of gross recovery, would that have appeared fair and reasonable at the outset?
With the benefit of hindsight, does it appear fair and reasonable?
[70] I now turn to the factors that have traditionally been considered in determining the fees of
Class Counsel. In Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd., [2005] O.J. No. 1117
(Sup. Ct.) at para. 67, Cumming J. summarized those factors:
(a) the factual and legal complexities of the matters dealt with;
(b) the risk undertaken, including the risk that the matter might not
be certified;
(c) the degree of responsibility assumed by Class Counsel;
(d) the monetary value of the matters in issue;
(e) the importance of the matter to the class;
(f) the degree of skill and competence demonstrated by Class
Counsel;
(g) the results achieved;
(h) the ability of the class to pay;
(i) the expectations of the class as to the amount of fees; and
(j) the opportunity cost to Class Counsel in the expenditure of
time in pursuit of the litigation and settlement.
See also: Endean v. Canadian Red Cross Society, [2000] B.C.J. No. 1254 (S.C.); Wamboldt v.
Northstar Aerospace (Canada) [2009] O.J. No. 2583 (S.C.J.) at para. 33; Smith Estate v.
National Money Mart Co., [2011] O.J. No. 1321, 2011 ONCA 233 (C.A.).
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O.R. (3d) 281 (S.C.J.); Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd., [2005] O.J. No.
1117 (S.C.J.) at paras. 59-61. If first-class lawyers cannot be assured that the Courts will support
their reasonable fee requests, how can the Courts and the public expect them to take on risky and
expensive litigation that can go for years before there is a resolution?

After examining all these factors, it is important to ask whether the
work of Class Counsel has fulfilled the goals of the C.P.A. by
giving access to justice to claimants who might not otherwise
obtain it and by promoting behaviour modification of wrongdoers.
It is also important to recognize that the achievement of these goals
demands that there is an available pool of experienced and skilled
lawyers of high repute, who are prepared to take on the onerous
and risky responsibility of Class Counsel. Where counsel achieve
successful results, they render a service not just to the class but to
the legal system itself, by providing access to justice and by
achieving judicial economy. Their fees should not be assessed
simply on the basis of quantum meruit - they should be enhanced
in appropriate cases to recognize and reward successful
performance and to serve as an incentive to counsel to take on
class action litigation
[72] The results achieved in this case were, in my view, excellent. The Collectives and
Universal agree that the result was a good one, although they point out that there has been no
recovery of interest or statutory damages.
[73] The gross recovery under the settlement is almost the full amount owing to class
members. The net recovery, after the deduction of fees, will be in the range of 80% to 85% of the
amount owing. It is true that substantial statutory damages were potentially recoverable under the
Copyright Act, but the availability of such damages is not absolute and the entitlement to such
damages was speculative in the circumstances. It is also true that the settlement does not include
recovery of interest over the long period that payment was withheld, but a party will frequently
agree to forebear a claim for interest in return for a settlement. The results achieved must also be
considered in the context that there were serious defences available to the defendants, including,
in particular, limitations defences.
[74] While the defendants say that the percentage fee should not be applied to the commission
of some $4 million payable to CSI for the administration of the settlement, that money is
necessarily spent in order to put the settlement into the hands of the class in an equitable and
expedited manner. It was obtained through the efforts of counsel. While the “held royalties” are
somewhat in the nature of a windfall, we should not lose track of the fact that Class Counsel
have actually agreed to reduce their fee to a percentage that is half as much as the amount to
which they were entitled under their retainer agreements.
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[71] The weight to be given to a particular factor will vary from case to case. In Ainslie v.
Afexa Life Sciences Inc., [2010] O.J. No. 3302, 2010 ONSC 4294, I observed that one of the
most important factors on a fee approval motion must be the result achieved in relation to the
amount at issue and the complexity of the case. Some assessment must be made of what the
plaintiff was able to obtain, in relation to what the case was really “worth”. Other important facts
are the time spent and the risks incurred by the lawyers, the agreement between Class Counsel
and the representative plaintiff and the level of fees awarded in other proceedings of a similar
nature. I stated, at para. 44:

[76] The monetary value o f the matter was significant, some $50 million. This will be real
cash in the hands of the Class - not coupons, discounts or forgiveness of debt having only
notional value.
[77] The degree o f responsibility assumed by counsel was also significant, in light of the size
of the Class and the amount at issue. It is fair to note that Class Counsel was assisted by the
Collectives, but Class Counsel was ultimately responsible for, and accountable for, the
prosecution of the litigation.
[78] The factual and legal complexities of the matter were not at the highest end of the scale,
but they were significant. The issues in the action were essentially unique and unprecedented and
required thorough investigation. There were multiple parties. The settlement itself was extremely
complicated, involved multiple parties and multiple documents and a complex structure for
resolution.
[79] In my view, the skill and competence demonstrated by Class Counsel was exceptional.
They developed and executed an aggressive strategy designed to bring this action forward for
certification and their determination to do so, and their credibility as counsel, brought the
defendants, one by one, to the bargaining table and ultimately to settlement. The objectors do not
take issue with the skill and competence of Counsel, other than to point out that the difficulties
that arose with respect to Mrs. Baker resulted in increased costs and delayed the resolution. In
my view, the unfortunate and possibly unmeritorious concerns raised by Paul Baker, at the
eleventh hour, cannot be laid at the doorstep o f Class Counsel. It was one of those things that can
go wrong in litigation. Class Counsel responded to the challenge in a timely and practical
manner.
[80] The risk undertaken by Class Counsel, and the opportunity cost was sizeable. The action
took four years to bring to conclusion. In comparison to some substantial class actions, this is
commendable expedition. At the same time, during those years Class Counsel received not a
penny for their efforts. They incurred and paid disbursements on behalf of the class. They spent
some 6,000 hours on the file without compensation. Their docketed time has a face value of
about $2.2 million. They bore the risk o f an adverse costs award if the action was not successful.
They, not the Class, were at risk.
[81] The expectation o f the class as to the amount o f the fee and the ability o f the class to pay
would not detract from the fee proposed by Class Counsel. There has been minimal opposition to
the fee request in spite of quite extensive notice of this hearing. The class members are clearly
able to pay the fee and it will not significantly dilute their recovery.
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[75] The matter was important to the class. As the submission of WCMC points out,
intellectual property rights and the entitlement to royalties for their use are vitally important to
songwriters and musicians. The breach of those rights was real and long-standing. The recovery
of wrongfully withheld past royalties, and the creation of a structure to ensure that the problem
will not recur, must be regarded as an extremely important achievement for the benefit of the
Class.

[83] From my observations, the positions taken by Universal from time to time were highly
adversarial and its position was aggressively and effectively advanced. I reject any suggestion
that the settlement was a cake walk for Class Counsel. It was hard work and the risk of failure of
the resolution strategy was always present. So was the risk that the action would not be certified
for any one of the reasons advanced by Universal.
[84] Class Counsel were insistent that if the matter was not resolved, they would proceed to a
certification hearing and counsel for Universal was equally insistent that certification would be
vigorously opposed and that there were flaws in the plaintiffs case that made it unsuitable for
certification. This was not posturing. The very satisfactory result in the proceeding was due to
the preparedness of Class Counsel to go to the wall if a satisfactory settlement could not be
achieved. I am convinced that this resolve was demonstrated to the defendants throughout and it
resulted in a better and more effective settlement for the class.
[85] Having supervised the proceeding and having reviewed counsel’s time records, it is my
view that the assertion that this case was over-lawyered is unfair and erroneous. Class Counsel
were a consortium consisting of Bates Barristers, Harrison Pensa and the Canadian Internet
Policy and Public Interest Clinic, a legal clinic representing consumers and public interests in
intellectual property and other matters. Most of the work was done by Mr. Bates, the more
senior of the lawyers (1983 call), and by Mr. Foreman (2002 call). Mr. Foreman spent at least
1,670 hours on the file. Mr. Bates spent about 800 hours. The total time spent on the matter, by
all personnel in the Class Counsel consortium, was around 6,000 hours, having a face value of
$2.2 million. Although there were various juniors, paralegals and others involved in the file, I
have no sense at all that this is a case in which everyone from the most senior partner to the most
junior clerk was thrown at the file in order to pump up the fee. Nor do I have the sense, at all,
that any of the lawyers involved was engaging in unnecessary or redundant work. On the
contrary, my observation is that Class Counsel conducted themselves efficiently throughout.
[86] I think one should resist the temptation to engage in armchair quarterbacking when
assessing the value of Class Counsel’s time. The objecting defendants and WCMC make the
argument that this was an easy piece of litigation. I disagree. The problem festered for many
years before Class Counsel got involved. None of the defendants was able to resolve it. It took
over four years to resolve once this action was commenced. Even after it had been resolved with
some of the defendants, there were constant frictions and new problems cropped up, such as the
“held royalties” and the substitution of a new class representative.
[87] WCMC suggests that Class members are being “punished” by having to pay over a
percentage of the royalties to which they are entitled in order to pay the lawyers. This submission
overlooks the fact that Class members would likely still be waiting for their royalties had Class
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[82] Turning to the dynamics of the litigation, having case managed this action for over two
years, and having conducted a number of case conferences as this proceeding worked its way to
resolution, it is my view that this was a difficult, hard-fought piece of litigation in which the
outcome was by no means assured. While the plaintiffs were successful in securing the early
cooperation of the Collectives, this itself was no small accomplishment. Nor were the initial
settlements with Sony, Warner and EMI. Universal remained a tenacious hold-out and there were
very serious questions as to whether a resolution would be achieved.

[88] In this case, the proposed fee is about 15% of the net settlement. Had Class Counsel
proposed a fee of this size to the Class, as a condition of taking on a battle that had sat
unresolved for years, there is no question in my mind that the vote would have been
overwhelmingly positive. Looking back on the time and effort displayed by Class Counsel and
considering the result and the other factors I have referred to, it seems to me that it was a fair
bargain and the result is, in general, fair.
[89] I would say that the “held royalties” do not stand on quite the same footing and there
should be a modest reflection of the fee to reflect this. In all the circumstances, a fee of
$6,250,000 would be fair and reasonable, plus taxes. In addition, Class Counsel shall be entitled
to render invoices to CSI on an hourly rate basis, for any services rendered in the implementation
of the settlement. All such invoices shall be approved by me or by the judge case-managing this
proceeding in the future.
Compensation for Representative Plaintiffs
[90] Class Counsel have requested payment of an “honorarium” of $3,000 to each of Mrs.
Baker and Mr. Northey, out of the fees received by Class Counsel.
[91] The retainer agreements signed by Mrs. Baker and Mr. Northey allowed for the
possibility of a quantum meruit compensation of the class representative, if approved by the
Court:
If the action is successful, the consortium shall make a request to
the Court for an award of compensation for the plaintiff on a
quantum meruit basis for the time spent acting as a representative
for the class. It is acknowledged that such compensation is entirely
within the discretion of the court.
[92] Mrs. Baker and Mr. Northey have sworn affidavits stating that, while they have no
expectation of receiving such compensation or honorarium, they would be grateful for any
payment the Court may see fit to make. Their affidavits indicate that they were extensively
involved in settlement discussions, correspondence, telephone conversations and meetings, and
review o f settlement documentation. Mrs. Baker, who lives in England, was required to travel
from her home in Cornwall to London for cross-examination on her affidavits.
[93] The payment of compensation to a representative plaintiff is exceptional and rarely done:
McCarthy v. Canadian Red Cross Society [2007] O.J. No. 2314 (S.C.J.) at para. 20; Windisman
v. Toronto College Park Ltd., [1996] O.J. No. 2897 (Gen. Div.); Sutherland v. Boots
Pharmaceutical pic, [2002] O.J. No. 1361 (S.C.J.); Bellaire v. Daya [2007] O.J. No. 4819
(S.C.J.) at para. 71. It should not be done as a matter of course. Any proposed payment should be
closely examined because it will result in the representative plaintiff receiving an amount that is
in excess of what will be received by any other member of the class he or she has been appointed
to represent: McCutcheon v. Cash Store Inc. [2008] O.J. No. 5241 (S.C.J.) at para. 12. That said,
16
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Counsel not agreed to invest their own blood, sweat and tears in the issue and to take on the
Record Labels in what has proven to be an arduous battle.

[94] The Court of Appeal has recently indicated in Smith Estate v. National Money Mart Co.,
2011 ONCA 233, 106 O.R. (3d) 37 at paras. 134-135 that any compensation paid to the
representative plaintiff should normally be paid out of the settlement fund and not out of Class
Counsel’s fee, to avoid concerns with respect to fee-splitting.
[95] It is interesting to note that on certification motions, the Court is often concerned to
ensure that the representative plaintiff is truly engaged in the litigation and is not a mere “benchwarmer” or a “straw man” recruited by Class Counsel. Courts have frequently commented on the
need to have an active and involved plaintiff who will be familiar with the proceedings, instruct
counsel, monitor settlement discussions and generally act as any private client would in
supervising his or her own litigation. A private client will normally receive indirect
compensation for such efforts out of the proceeds of settlement or judgment. A representative
plaintiff normally will not. That being said, these are contributions the Court expects a
representative plaintiff to make and I respectfully agree with the observation of Hoy J. in
Bellaire v. Daya, above, at para. 71 that compensation should not be awarded simply because the
representative plaintiff has done what is expected of him or her. It should be reserved for cases,
like Garland v. Enbridge Gas Distribution Inc., [2006] O.J. No. 4907 (S.C.J.) where the
contribution of the representative plaintiff has gone well above and beyond the call of duty.
[96] I have decided that this is not one of those rare and exceptional cases that calls for
payment of compensation to the class representative. I do not wish to minimize, in any way, the
efforts of Mrs. Baker and Mr. Northey. They have acted as exemplary representatives. They can
be proud of their contributions to the prosecution and resolution of this matter and they have
earned the gratitude of the Class. The Court could ask no more of them. I hope they will
appreciate that my decision not to award compensation is no reflection on their most
commendable efforts on behalf of the Class.
Summary and Order
[97]

An order will therefore issue:

(a) approving the retainer agreements entered into between the representative plaintiffs and
Class Counsel;
(b) approving the fees o f Class Counsel in the amount of $6,250,000 plus taxes and directing
that such amount be paid out of the Settlement Trust; and
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where a representative plaintiff can show that he or she rendered active and necessary assistance
in the preparation or presentation of the case and that such assistance resulted in monetary
success for the class, it may be appropriate to award some compensation: Windisman v. Toronto
College Park Ltd., [1996] O.J. No. 2897 (Gen. Div.) at para. 28.
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(c) providing that future services rendered by Class Counsel shall be invoiced on a time and
hourly rate basis, subject to Court approval.

G.R. Strathy J.
Date: November 30, 2011
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APPROVAL O F LEG A L FE E S

[1]
In a short endorsement dated October 18, 2013 I approved the class action
settlements with the FFCF-Gleeson Defendants and the Lawyer Defendants. I was
satisfied that these settlem ent agreements were in the best interests o f the class members.
The class members will receive about $28.2 million. The class action will continue
against the non-settling defendants.

[2]
I also considered class counsel’s m otion for the approval o f their legal fees on the
settlements achieved. Based on the contingency fee retainer agreement, class counsel was
asking for one-third o f the settlem ent amount - about $9.4 million. Contingency fee
awards o f 25 per cent (sometimes 30 per cent) have been approved by Ontario courts.
But, I was not aware o f any decision that had approved a full one-third. I therefore
advised class counsel I was prepared to approve legal fees in the amount o f 25 per cent
(because my sense o f the case law was that the accepted range was 20 to 25 per cent), but
that I needed further written submissions to persuade me that the approval o f the full onethird was indeed fair and reasonable.
[3]
I have now been provided with these supplementary submissions and I am
persuaded that my Order o f October 18, 2013 approving the 25 per cent amount should
be varied to allow the full one-third. I have also been persuaded that a one-third
contingency fee agreement, if fully understood and accepted, should be accorded
presumptive validity.
Analysis
[4]
I initially approved class counsel’s legal fees at the 25 per cent level (rather than
the full one-third that had been agreed to in the retainer agreement) because, frankly,
that’s what other judges were doing. I reviewed several o f the decisions, expecting to find
persuasive reasons for capping the legal fees at say, 20 to 25 per cent and not allowing
the 30 per cent or one-third that had been agreed to in the retainer agreement. What I
found, instead, were well-intentioned judicial efforts to rationalize legal fee approvals by
discussing arguably irrelevant or immeasurable m etrics such as docketed time (irrelevant)
or risks incurred (immeasurable.) By using these m etrics, judges felt com fortable
building up a reasonable legal fees award that was capped at the 20 to 25 per cent level,
sometimes 30 per cent but rarely, if ever, approved at the one-third level.
[5]
I couldn’t understand this reasoning. Why should it matter how much actual time
was spent by class counsel? What if the settlement was achieved as a result o f “one
imaginative, brilliant hour” rather than “one thousand plodding hours”?1 If the settlement
is in the best interests o f the class and the retainer agreement provided for, say, a onethird contingency fee, and was fully understood and agreed to by the representative
plaintiff, why should the court be concerned about the time that was actually docketed?

1 To borrow the language o f Cumming J. in Vitapharm Canada Ltd. v. Hoffinan LaRoche Ltd., 12 C.P.C. (6th) 226,
[2005] O.J. N o.1117 (S.C.J.) at para. 107 (QL).
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[6]
If “risks incurred” was something judges could really measure on the material
provided, then this metric might make sense. Everyone understands that class counsel
accept and carry enormous risks when they undertake a class action. But I don’t
understand how a judge, post-hoc and in hindsight, confronted with untested, self-serving
assertions about the many risks incurred, can measure or assess those risks in any
meaningful fashion and then purport to use this assessment as a principled measure in
approving class counsel’s legal fees. And why are we approaching legal fees approval as
a building blocks exercise to begin with, working from the bottom up rather than from the
top down? Why not start at the top with the retainer agreement that was agreed to by the
clients and their solicitor when the class action began?
[7]
In my view, it would make more sense to identify a percentage-based legal fee that
would be judicially accepted as presumptively valid. This would provide a much-needed
measure o f predictability in the approval o f class counsel’s legal fees and would avoid all
o f the mind-numbing bluster about the time-value o f work done or the risks incurred.
[8]What I suggest is this: contingency fee arrangements that are fully understood and
accepted by the representative plaintiffs should be presumptively valid and enforceable,
whatever the amounts involved. Judicial approval will, o f course, be required but the
presumption o f validity should only be rebutted in clear cases based on principled
reasons.
[9]
Examples o f clear cases where the presumption o f validity could be rebutted
include the following:
(i)

Where there is a lack o f fu ll understanding or true acceptance on the p a r t o f
the representative p la in tiff Did the representative plaintiff truly understand
that one-third o f the recovery would be claimed by class counsel as legal fees?
Class counsel would be wise to set out the consequences o f their contingency
fee arrangement in some detail in the retainer agreement: e.g. “if we recover
$30 m illion for the class, we will be entitled to legal fees o f $10 m illion.”
Settlement agreement notices should bold-face or highlight the legal fees
portion in order to focus class m em bers’ attention on the amount being
requested. Affidavits from the representative plaintiffs or class members
supporting the legal fees request would certainly be relevant.

(ii)

Where the agreed-to contingency am ount is excessive. I, for one, am
prepared to accept that a one-third contingency is presumptively reasonable
and acceptable in the class actions area because that amount that has been
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This only encourages docket-padding and over-lawyering, both o f which are already
pervasive problems in class action litigation.

found to be reasonable and acceptable (and successful) in the personal injury
area.2 If class counsel seek higher amounts, say 40 or 50 per cent, they should
be prepared to provide a detailed justification because these higher amounts
fall outside the penumbra o f what, in my view, is currently acceptable.
(iii) Where the application o f the presum ptively va lid o n e-th ird contingency fe e
results in a legal fe e s aw ard that is so large as to be unseem ly or otherwise
unreasonable. I know that I would be quite comfortable approving legal fees
o f $10 or even $15 m illion based on overall cash recoveries o f $30 or $45
million. But I frankly don’t know what I would or should do as a class actions
judge when the recovery is, say, $150 m illion and class counsel are asking for
$50 million. Although the $50 m illion legal fees award would be enormous, to
say the least, I really can’t think o f a principled reason for not approving these
larger amounts. Fortunately, I don’t have to decide this today.
[10] In my view, the judicial acceptance o f the contingency fee agreement as
presumptively valid would further the development o f the class action in at least three
ways:
> Class counsel’s legal fees would be more easily understood, more principled and
m ore “reasonable” than under the “multiplier” approach.3
> The contingency fee approach would inject a much-needed measure o f
predictability into class counsel’s compensation calculus, which in turn would
encourage greater use o f the class action vehicle, enhancing access to justice.

2 A s Strathy J. noted in B aker (Estate) v. So n y BMG M usic (Canada) Inc., 2011 ONSC 7105, 98 C.P.R. (4th) 244, at
para. 64: “Personal injury litigation has been conducted in this province for years based on counsel receiving a
contingent fee as high as 33%. In such litigation, it is generally considered to reflect a fair allocation o f risk and
reward as between lawyer and client. It serves as an inducement to the lawyer to maximize the recovery for the
client and it is regarded as fair to the client because it is based upon the “no cure, no pay ” principle. The profession
and the public have for years recognized that the system works and that it is fair. It allows people with injury claims
o f all kinds to obtain access to justice without risking their life’s savings. The contingent fee is recognized as fair
because the client is usually concerned only with the result and the lawyer gets well paid for a good result.”

3 The “multiplier” approach requires the court to accept as fair and reasonable m onopoly-based hourly rates that are
everything but fair and reasonable; and, it asks the court to divine a “multiplier” reflecting the risks incurred which,
as already noted, is an almost impossible task on the material that is typically provided, and almost always results in
a parody o f the judicial process. Fortunately, most class counsel appear to be choosing contingency fees over
multipliers in their retainer agreements. In a few years, the latter may (happily) become extinct.

- Page 5 -

[11] The approach that I have discussed works best when you have, as we do here, an
all-cash settlement. An across the board one-third recovery will likely not be available
when the settlem ent is in-kind, or involves vouchers or coupons, or where class counsel
compensation is best determined by considering the take-up rate. But to the extent that
the retainer agreement provides for a percentage-based fee approach rather than the
multiplier approach, I will be one judge that will accept a fully understood one-third
contingency fee agreement as presumptively valid.
[12] Returning, then, to the m otion before me. I am satisfied that the one-third
contingency fee should be approved. The contingency fee retainer agreement was fully
understood and agreed to by M ichael Cannon, the representative plaintiff. Indeed, Mr.
Cannon filed an affidavit strongly supporting the one-third legal fee and no class
members have voiced any objections. The one-third contingency is not excessive because
it is in line with the percentages that are charged in the personal injury area. And there is
no suggestion that the $9.4 m illion amount that class counsel will receive is unseemly or
inherently unreasonable. In short, no reasons have been advanced to rebut the
presumption o f validity.
D isposition
[13] Class counsel’s request for the full one-third contingency fee is granted. M y Order
o f October 18,2013 shall be amended to reflect this variation.

Belobaba J.

4 See the discussion in the opening pages o f my costs awards in D ugal v. M anulife F inancial, 2013 ONSC 6354 or
Rosen v. BMO N esbitt B urns Inc., 2013 ONSC 6356. I tried to inject a measure o f certainty and predictability into
the calculation o f legal costs for certification motions, ju st as I am doing here with respect to class counsel’s legal
fees. In my view, predictability is a good thing in the continuing evolution o f the class action. W ho knows, maybe in
a decade or two, with a class actions bar that has a more confident understanding o f the certification proceeding (it
was always intended to provide a very low procedural hurdle and was never intended to generate the frenzied over
litigation that currently exists) and with a more competitive legal services market-place, class counsel may be
willing to undertake class proceedings on the basis o f a 20 per cent or even 10 per cent contingency. (One can hope.)
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> According presumptive validity to a one-third contingency fee, and thus making
class counsel’s compensation more certain would take the pressure o ff
certification-m otion costs awards as a method for forward-financing the class
action lawsuit.4
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REASONS FO R DECISION
1 M.C. CULLITY J.:—The parties moved for approval of the settlement of this action
commenced under the Class Proceedings Act, 1992, S.O. 1992, c. 6 ("CPA").
2 The claims advanced on behalf of the class concern allegedly undisclosed and unauthorised
charges levied by the defendant (the "Bank") for foreign currency transactions conducted with Visa
credit cards it had issued. The Bank asserts that these were not fees but rather part of the exchange
rates that it was authorized by the provisions of the cardholder agreements to determine from time
to time.
3 The proceeding was certified by the Court of Appeal on November 14, 2007. Certification had
previously been denied by the Divisional Court and in this court. Actions involving similar claims
were previously certified and settlements approved by Winkler J. (now Winkler C.J.O.) in Gilbert v.
Canadian Imperial Bank o f Commerce, [2004] O.J. No. 4260 (S.C.J.) and by Brockenshire J. in
Meretsky v. Bank o f Nova Scotia (Unrep. January 23, 2009).
The Settlement
4 Section 29(2) of the CPA provides that a settlement of a class proceeding is not binding unless
it is approved by the court. In Gilbert, the principles to be applied for this purpose were summarized
by Winkler J. (now Winkler C.J.O.) as follows:
There is a presumption of fairness when a proposed class settlement negotiated at
arms length by class counsel is presented to the court for approval. The court will
only reject a proposed settlement when it finds that the settlement does not fall
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within a range of reasonableness.

The test to be applied is whether the settlement is fair and reasonable and in the
best interests of the class as a whole. This allows for a range of possible results
and there is no perfect settlement. Settlement is a product of compromise, which
by definition, necessitates give-and-take. It is a question of weighing the
settlement in comparison to the alternative of litigation with its inherent risks and
associated costs.

There are a number of factors, not all to be given equal weight, which are to be
considered in determining whether to approve a settlement. These include
likelihood of success, degree of discovery, the terms of the settlement,
recommendation of counsel, expense and duration of litigation, number of
objectors, presence of arms length bargaining, extent of communications with the
class and the dynamics of the bargaining.
5 It follows that, in all cases, the court must weigh the benefits to be conferred on the class
against the risks of continuing the litigation.
6 From the inception of the proceeding, the Bank has denied that the charges were fees rather
than part of the exchange rates it was authorised to determine from time to time. It has also asserted
that the rates were reasonable and that the plaintiffs' interpretation of the cardholder agreements was
contrary to the intentions of the parties, as well as inconsistent with commercial realities and the
competitive practices adopted by other financial institutions. At the hearing of the motion, the
Bank's counsel emphasised that it was the economic considerations of proceeding to trial and not
any acknowledgement of the validity of the claims advanced by the plaintiffs that influenced its
agreement to settle. The Bank has not resiled from its position that the alleged charges were
disclosed to cardholders.
7 While strongly contesting the correctness of the Bank's characterisation of the charges, class
counsel were conscious that, on the main issue, this was all-or-nothing litigation, and that it would
be vigorously defended. Even if the plaintiffs were successful in characterising the charges as fees,
there were still limitations defences that potentially affected a significant number o f the class
members' claims. They were also concerned about the length and future expense of the litigation if
it proceeded to trial and the difficulty that class members would have in proving their damages if
individual determinations were found to be required.
8 In an affidavit sworn for the purpose of the approval motion, one of the plaintiffs' solicitors, Mr
Paul J. Pape, indicated that, based on reports prepared for the Bank, class counsel had estimated that
the maximum amount recoverable for the class was approximately $161.5 million. After taking into
account the risk that the Bank would succeed at trial, class counsel targeted $50 million-$60 million
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as a reasonable range for settlement. Mr Pape stated that they had this in mind when, in December
2008, they agreed to mediation by the Honourable George Adams. The plaintiffs' subsequent
acceptance of the Bank's offer to pay $55 million in settlement of the claims was recommended by
the mediator.
9 The settlement amount was negotiated at arm's-length by experienced counsel after more than
11 years of litigation and after extensive productions by the Bank. There is, in my judgment,
nothing in the record before me to suggest that the decision to settle for $55 million falls outside the
zone of reasonableness and displaces the presumption of fairness referred to by Winkler J. In this
case, the most difficult questions relate not to the amount the Bank has agreed to contribute in
settlement of the claims advanced by the plaintiffs but rather to the nature and extent of the
distributions that are proposed.
10 As in Markson v. MBNA Canada Bank, [2007] O.J. No. 1684 (C.A.) —where, again,
certification was ordered by the Court of Appeal after having been denied at first instance and in the
Divisional Court —the class consists of several million cardholders whose transactions were entered
into over a period of many years. In view of the difficulty of identifying class members with
potential claims and quantifying the harm each had suffered, the requirement that the procedure of
the CPA must be manageable was given considerable weight in this court and in the Divisional
Court. In Markson, the proceeding was held be manageable because, it seems, of the Court of
Appeal's conclusion that there was a reasonable likelihood that an aggregate assessment of damages
would be possible. The question whether difficulties of distributing damages had any bearing on the
issue of manageability was not discussed, and it is notable that, in deciding that certification should
be granted, the court did not find it necessary to consider whether a "workable" litigation plan had
been produced by the plaintiff as required by section 5(1 )(e) of the CPA.
11 A similar conclusion that an aggregate assessment of damages might be available was reached
by the Court of Appeal in this case where, however, Winkler C.J.O. also concluded that the
conditions for certification would have been satisfied if the court at a trial of common issues
determined that individual assessments were necessary. Moreover, on either approach to the
assessment of damages, it appears that the Chief Justice accepted that problems of distribution may
have some relevance to the issue of manageability that is inherent in the requirement that a class
proceeding is the preferable procedure. Paras. 67-68 of the reasons of the Court of Appeal read as
follows:
[67] The CPA also provides a range of options for distributing amounts awarded
under ss. 24 or 25. For example, s. 26(2)(a) permits the court to require the
defendant to distribute monetary relief directly to class members "by any means
authorised by the court, including abatement and credit". I draw particular
attention to s. 26(3), which states:
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26(3) In deciding whether to make an order under clause (2)(a), a court
shall consider whether distribution by the defendant is the most practical
way of distributing the award for any reason, including the fa ct that the
amount o f monetary relief to which each class member is entitled can be
determinedfrom the records o f the Bank, (emphasis in the original).

[68] Evidently, the CPA provides a procedural mechanism on which the trial
judge could rely to distribute amounts awarded under either s. 24 or s. 25. Thus,
in my view, the preferable procedure requirement is satisfied in this case
regardless of whether the assessment and distribution of damages, if necessary,
are to be conducted on an aggregate or individual basis.
12 In this context, I note that the learned Chief Justice attributed no significance to the Bank's
evidence that "it would take 1500 people about one year to identify and record the foreign exchange
transactions on the cardholder statements that are available only on microfiche and that this would
cost about $48,500,000": para. 48. As in Markson, this "economic argument" was specifically
rejected.
13 Despite the emphasis given to section 26(3) of the CPA, I do not understand the Chief Justice
to have excluded the possibility that the trial judge might rely on other provisions of section 26,
including section 26(4) and (6) that read as follows:
26(4) The court may order that all or a part of an award under section 24 that has
not been distributed within a time set by the court be applied in any manner that
may reasonably be expected to benefit class members, even though the order
does not provide for monetary relief to individual class members, if the court is
satisfied that a reasonable number of class members who would not otherwise
receive monetary relief would benefit from the order.

26(6) the court may make an order under subsection (4) even if the order would
benefit,

(a) persons who are not class members; or

(b)

persons who may otherwise receive monetary relief as a result of the class
proceeding.

14 These provisions contemplate what are often called cy pres orders by analogy to the cy pres
jurisdiction that courts of equity have traditionally applied in cases involving charities and rules
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against remoteness. As was the case in Gilbert, such orders are commonly made in settlements
approved by the court by a further analogy to the provisions of section 26. In Gilbert, the settlement
that was approved by the court provided for a payment of $1 million out of the settlement amount of
$16.5 million to the United Way in order to benefit past cardholders who could no longer be
identified.
Winkler J. stated (at paras. 15-16):
One might observe that a situation such as this could be addressed with a
settlement that is entirely Cy pres. However, it is not the role of this court to
substitute its settlement for that fashioned by the parties. Also, a disadvantage of
settlement that is entirely Cy pres is that it does not compensate individual class
members.

Past cardholders are not part of the distribution list. The payment to the United
Way on their collective behalf is in lieu of this and is acceptable given the
peregrinations involved in pursuing these claims. This approach is acceptable in
the present circumstances given the impossibility of identifying such class
members. The CPA specifically contemplates a cy pres distribution in s. 26(6).
15 Under the proposed settlement in this case, approximately $39,100,000 would be available for
distribution for the benefit of class members after the payment of the counsel fees and
disbursements requested, the levy payable to the Law Foundation and administrative expenses out
of the settlement amount of $55 million. From the amount of $39,150,000, approximately
$10,750,000 would be paid directly to cardholders whose cards were issued before certain dates
included in the class definition, and who were in good standing and active as of June 1, 2009. The
balance of approximately $28.4 million would be applied cy pres as, despite the Court of Appeal's
reference to section 26(3) of the CPA, the parties are in agreement that it would be impracticable to
attempt to identify more than a relatively small percentage of the class members who are potential
claimants.
16 Before finalising their proposals for the division between direct and indirect benefits to class
members, counsel devoted considerable time and energy in considering different alternatives. The
task of identifying cardholders who had engaged in foreign currency transactions - - as well as the
amounts involved —was hampered by the absence of records including some that had been
destroyed inadvertently during the course of the proceeding. The various alternatives were
discussed at case conferences prior to the hearing before counsel agreed on a final proposal.
17 I am satisfied that, in the light of these difficulties and when compared with the other
alternatives, the proposed division between direct and indirect benefits strikes a reasonable balance
between reimbursing class members and applying funds cy pres and should be approved. Although,
as a general rule, cy pres distributions should not be approved where direct compensation to class
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members is practicable, the allocation of $10.75 million to be paid directly to cardholders is on the
generous side as proof that one subgroup of them engaged in foreign currency transactions ~ and, in
consequence, were within the class definition —will not be required.
18 As a general rule, the court's jurisdiction on motions under section 29(2) of the CPA is limited
to granting, or withholding, approval. Exceptionally in this case, the minutes of settlement provide
that, as part of the approval process, the court may change the amount proposed to be applied cy
pres, the cy pres recipients and the division of funds between them. This provision reflects the
parties' understanding that, in view of the size of the cy pres amount and the nature of the claims in
this case, outright payments to charitable or other non-profit organisations -- the most common form
of cy pres distributions —might not be appropriate. For this reason, it was proposed that special
purpose gifts would be made in order to ensure that the purposes for which the funds would be
applied bore a sufficient relation to the interests and claims of the class members to justify a
conclusion that the distribution would be for their benefit.
19 The question of the most appropriate cy pres distributions was discussed in a number of case
conferences. Proposals by the plaintiffs with respect to one half of the cy pres amount of $28.4
million, and by the Bank for the other half were considered.
Cy Pres: The Plaintiffs' Proposal
20 The plaintiffs' original proposal involved grants to Canadian common law law schools to be
used to foster professionalism and ethical conduct among practising lawyers. The amounts each law
school would receive would reflect the distribution of class members across the country. It was
suggested that teaching law students to be more professional and ethical in their behaviour when
practising law would benefit class members and the public. It was said that:
Contracts such as those in issue in this action may be more carefully drafted,
banks, commercial institutions and all clients may be better advised and, as a
result, disputes such as in this action and others may be avoided.
21 Apart from the establishment of a committee of five to seven members of the legal profession,
with volunteers from the judiciary, to receive proposals and to disburse the funds to the law schools,
no method of supervising or controlling the expenditure of the funds by the recipients was
suggested. It may have been contemplated that the use of the funds would be entirely within the
discretion of the recipients subject only to a moral obligation to apply them for the approved
purposes.
22 Without —I hope —being unduly cynical about the optics of the plaintiffs' proposal in the
present context, I suggested that a preferable alternative would be to create a trust fund to be
administered by the Law Foundation of Ontario for the purpose of advancing public access to
justice in Canada. Although in a number of cases —including Gilbert —cy pres distributions that
benefit class members together with other members of the public have been approved, the suggested
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alternative would confer benefits on the class more directly than the original proposal and would do
so in a manner that is consistent with, and would advance, one of the objectives of the CPA. Access
to justice was relied on heavily by the Court of Appeal in Markson and in this case as a ground for
certifying the proceeding. Class members have benefited thereby and they and other members of the
public would benefit from its enhancement in the future.
23 This suggestion was discussed with representatives of the Law Foundation —including the
Chair of its Board of Trustees and they have indicated that it is acceptable in principle.
24 The proposal contemplates the creation of a special trust fund to be administered by the
Trustees of the Foundation. Section 56(2) of the Law Society Act, R.S.O. 1990, c. L. 8 provides that
the Trustees have power to accept gifts and donations on trust in furtherance of the objects of the
foundation. The objects include "legal aid" —a term that, I am informed, has been construed
broadly by the Trustees and has, correctly in my opinion, not been confined to financial aid
provided to Legal Aid Ontario —a corporation that is incorporated pursuant to the Legal Aid
Services Act, 1998, S.O. 1998, c. 26 for the purpose of providing access to justice for low-income
individuals, and is referred to by name in section 55 of the Law Society Act.
25 There are, of course, special difficulties that can be encountered in establishing valid purpose
trusts under the laws of Ontario. Such trusts are not valid unless they are exclusively charitable, or
can be treated as powers of appointment pursuant to section 16 of the Perpetuities Act, R.S.O. 1990,
c. P. 9. In my opinion, this limitation is as applicable to trusts created pursuant to an order of the
court as it is to other trusts and, if that is not correct, it is still one that the court should respect.
26 Is the purpose of promoting and advancing access to justice a charitable purpose? Given the
repeated endorsement by courts, as well as by the Law Reform Commission, of access to justice as
a socially valuable objective of the CPA —and even ignoring some of the rather more dubiously
valuable purposes that have been accepted as charitable over the years —it would, I believe, be
extraordinary if it were held that it is not worthy of recognition as a possible object of a valid trust.
27 The law on charities is notoriously technical and arcane. Numerous judicial pleas for
legislative intervention have fallen on deaf ears. Judicial attempts in cases such as Re Laidlaw
(1984), 48 O.R. (2d) 549 (Div. Ct.) and Re Levy (1989), 68 O.R. (2d) 385 (C.A.) to rid the law o f its
antiquated foundations in the Statute o f Elizabeth, 1601 are uncertain in their effects and, since the
comments of Rothstein J. in A. Y.S.A. Amateur Soccer Association v. Canada, [2007] 3 S.C.R. 217,
at paras 37-39, their correctness is not free from doubt. In one of the most recent cases in the
Supreme Court of Canada — Vancouver Society o f Immigrant and Visible Minority Women v.
Canada, [1999] 1 S.C.R. 10 —the court was divided (5-4) on, among other things, the question
whether a purpose of assisting immigrant women to obtain employment was charitable. The lengthy
judgments delivered are replete with conflicting views on the same authorities that have been the
subject of inconclusive analyses in a legion of cases stretching back over at least two centuries.
28

Access to justice connotes access by persons to whom it would not otherwise be available for
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the purpose of protecting and enforcing their legal rights. Although barriers to access to justice are
very commonly —although by no means exclusively —financial in nature, a purpose of removing
the barriers cannot, I think, be considered to fall exclusively within the first of the three traditional
heads of charity —the relief of poverty: see the Law Reform Commission's Report on Class
Actions, pages 119-129. Nor would such a purpose be considered to be religious, or educational
even in the expanded sense in which that term was given in Vancouver Society. That leaves only the
fourth head —other purposes beneficial to the public -- with, or without, in Ontario, the
qualification that they must also be within the spirit and intendment of the Statute o f Elizabeth,
1601.
29 I do not think there is any doubt that a purpose of providing or promoting access to justice
must be considered to be beneficial to the public. As the Law Reform Commission stated, at page
139 of its report:
Quite clearly, effective access to justice is a precondition to the exercise of all
other legal rights.
30 Access to justice is, in other words, an essential component of the rule of law which, in turn, is
one of the constitutional underpinnings of our democratic constitutional system of government.
31 If, despite the views expressed in Re Laidlaw and Re Levy, access to justice will not be a valid
charitable purpose unless it is within the spirit and intent o f the Elizabethan statute, I believe that
requirement is also satisfied.
32 In Incorporated Council o f Law Reporting fo r England and Wales v. Attorney-General, [1972]
Ch. 73 (C.A.), different approaches for ascertaining whether a purpose was within the spirit and
intent of the statue —or within its "mischief' or "equity" were discussed. The Court o f Appeal held
that the publication of law reports by a non-profit corporation was a charitable purpose. Russell L.J.
placed the purpose under the fourth head of charity. In his view, the correct approach was to apply a
presumption that a purpose that benefits the public will be within the equity of the Statute of
Elizabeth, and charitable in the absence of good reasons for a contrary conclusion. Sachs and
Buckley JJ. preferred to characterise the purpose as educational but agreed that it would otherwise
be upheld on the basis of the reasoning of Russell L.J.
33 Russell L.J. also considered whether the purpose of the Council would fall within the spirit
and intendment of the statute if the correct approach was to find an analogy with purposes
previously held to be charitable. The judge at first instance had referred to the very early judicial
acceptance that the purpose of building a courthouse was charitable and Russell L.J. concluded that
no distinction could properly be drawn between the provision of physical facilities for the
administration of justice, and a dissemination of knowledge of the law to be administered in them.
34 On either of these approaches, I am satisfied that a trust to provide access to the courts and the
administration of justice must be held to be charitable. Access to justice is presupposed by the
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provisions of the Canadian Charter of Rights and Freedoms and, without it, the provision of
courthouses and law reports would be otiose.
35 For these reasons, I am satisfied that the proposed establishment of a fund to promote access
to justice would create a valid charitable trust. I am also satisfied that such a trust could properly be
administered by the Law Foundation as falling within its corporate object of "legal aid". As I have
mentioned, this is consistent with the information provided by the Chair of the board of Trustees of
the Foundation that the object has in the past been construed broadly and has not been confined to
financial aid provided to Legal Aid Ontario.
36 For reasons of completeness, I note, also, that if, contrary to my opinion, a trust to promote
and advance access to justice is not charitable, it could I believe be upheld as a specific
non-charitable purpose trust that, pursuant to section 16 of the Perpetuities Act, is to be treated as a
power of appointment over capital and income for a maximum period of 21 years.
37 The precise terms of the trust will be included in the order approving the settlement but,
subject to any further submissions of counsel, or representations of the Law Foundation, my present
preference would be for the Trustees of the Foundation to have discretion as to the application of
funds for the approved purpose subject only to the limitation that they are not to form part of the
Class Proceedings Fund established pursuant to section 59.1 of The Law Society Act.
Cy Pres: The Bank's Proposal
38 The bank proposed that the other half of the cy pres amount should be used to improve the
financial literacy of low-income and otherwise economically disadvantaged Canadians. For this
purpose, the funds would be paid to, and administered and distributed by, a non-profit charitable
organisation, Social and Enterprise Development Innovations ("SEDI").
39 SEDI was incorporated as a corporation without share capital under Part III of the
Corporations Act on March 14, 1995. Its objects, as amended by supplementary letters patent of
April 21, 1997, are as follows:
1.

2.

3.
4.

To establish, maintain and supervise non-profit centres for the encouragement of
people who are both poor and unemployed to develop self-employment projects
with the objective of preventing and reducing unemployment and its attendant
poverty;
To provide counselling and supportive services for the benefit of persons who are
both poor and unemployed and otherwise economically disadvantaged persons
including youth;
To set up programmes to carry out the foregoing objects;
To consult with other charitable, non-profit community and governmental
agencies and organisations in developing programmes to carry out the foregoing
objects and to provide funding for same;
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40 SEDI is registered as a charitable organisation within the meaning of the Income Tax Act
(Canada). It complies with the annual reporting obligations under the statute. To date it has been
funded largely through grants and donations from federal, provincial and municipal governments,
banks and other financial institutions, and private charitable foundations.
41 The promotion of financial literacy has been one of SEDI's principal activities since its
creation. To this end it has worked with governmental agencies and community organisations to
develop courses, programmes and projects and to train personnel whose employment brings them in
contact with unemployed, poor and otherwise disadvantaged Canadians. SEDI's activities are
founded on a conviction that there are social, market and governmental pressures that limit the
ability of such persons to make informed financial decisions that are essential to their well-being
and their capacity to become economically self-sufficient. Accordingly, financial literacy, in the
sense understood by SEDI, refers to the knowledge, skills and ability to understand, analyse and use
information to make informed judgments about financial decisions. Such decisions range from
simple budgeting skills, to understanding choices between banking and credit products, to
understanding rights and obligations created by financial documents such as credit card agreements,
to understanding how to effectively save for retirement, home-ownership, or post-secondary
education.
42 SEDI is administered under the supervision of a nine-member board of directors who serve
without remuneration. In 2008 it had ten permanent and four part-time employees.
43 By a resolution of the board of directors of October 9, 2008, SEDI's financial literacy
activities were expanded and organised by the creation of a new internal division known as the
"Canadian Centre for Financial Literacy" (the "Centre"). This is dedicated to assisting and training
the staff of community organisations to deliver literacy counselling and supportive services to needy
and otherwise disadvantaged groups in society.
44 The Bank's proposal is for 50 per cent of the cy pres amount to be paid to SEDI. $3.5 million
of this would be used for the support of the Centre for a period of five years and the balance would
be held as a fund (the "TD Financial Literacy Fund") that, over a period of six years, would be
applied in making grants to non-profit organisations who work with economically disadvantaged
groups —such grants to be used by the recipients to promote and support financial literacy among
the members of such groups. All such grants would require the approval of SEDI's directors.
45 Counsel for the bank made submissions and filed extensive material in support of its
proposals. This included a description of SEDI's activities during the past five years, the annual
reports filed with Canada Revenue Agency, explanation of its financial reporting, and a legal
opinion of SEDI's solicitor, Fasken Martineau, that the promotion of financial literacy is charitable
in law as educational and for the relief of poverty, and is within the objects of SEDI. I share that
opinion.
46

In addition, letters attesting to the valuable work performed by SEDI in promoting financial
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literacy among low-income Canadians were provided by five individuals who have either
participated in SEDI's activities, or occupied positions with governmental organisations that have
been involved with them.
47 On the basis of the submissions of counsel and the material filed, I am satisfied that the
advancement of financial literacy is a worthy method of applying the cy pres amount for the benefit
of the class members. I am also satisfied that SEDI is an appropriate entity to administer the funds
for this purpose.
48 For the purpose of settling the terms of the approval order, counsel should consider whether it
is necessary to have a trust agreement between the Bank and SEDI with respect to the
administration of the funds. In view of the relatively simple and short-term obligations of SEDI, in
may be possible to define those obligations adequately in the body of the order. It must, however,
be made clear that the funds provided to the Centre for the support of its work are intended to
enhance it and not simply to make available for SEDI's other purposes funds that would otherwise
be used for the support of the Centre. Given the provisions of the Law Society Act that govern the
administration of gifts received by the Trustees of the Law Foundation, a separate trust agreement
with respect to the other half of the cy pres amount should not be necessary to complement the
provisions of the order.
49

Subject to settling the terms of the order, the settlement will be approved.

Fees o f Class Counsel
50 Counsel have requested a fee of $11 million which represents 20 per cent of the settlement
amount and approximately 28 percent of the net amount that would be distributable to, or for the
benefit of, class members.
51 Provision for a fee of 20 per cent of the gross recovery was made in retainer agreements with
Dr Cassano and Dr Bordoff executed in April 2002 and September 2004 respectively. These written
agreements are said to reflect the terms of an oral agreement made at the inception of the
proceeding with Dr Cassano in 1997. Dr Bordoff was added as a plaintiff on March 9, 2005.
52 Each of the plaintiffs has supported the request for approval of a fee of $11 million and has
expressed appreciation of the quality of the services performed by their counsel.
53 Contingent fee agreements that provide for fees to be calculated as a percentage of gross
recovery have been approved in many class proceedings in this jurisdiction, and an application of
percentages in excess of 20 per cent has been approved in several of them. In Garland v. Enbridge
Gas Distribution Inc, [2006] O.J. No. 4907 (S.C.J.), for example, I considered the fee awarded to
represent approximately 26.7 per cent of the value of the compensation and other benefits recovered
for the class members. In Stastny v. Southwestern Resources Corporation (Unrep. November 3,
2008) and Casselman v. CIBC World Markets Inc. (Unrep. December 21, 2007) percentages in
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excess of 20 per cent were approved by Brockenshire J., and, in Meretsky —one of the companion
actions to this case —the same learned judge indicated that 20 per cent was acceptable.
54 Counsel's intention to request a fee of 20 per cent of the gross recovery was communicated to
the numerous class members who contacted counsel at different times throughout this lengthy
litigation, the information was provided on its website and it was disclosed in the notice of the
fairness hearing. Only one member of the class of several million persons has objected to the size of
the fee.
55 This was hard-fought litigation —conducted with tenacity and skill by counsel who, in effect,
snatched victory from the jaws of defeat by persevering with it through successive appeals from the
initial decision that denied certification. It is inherent in percentage of recovery agreements that
counsel may receive large fees where, as here, the degree of success achieved is substantial.
Equally, of course, they take the risk that the results achieved will provide them with little or no
compensation.
56 Taking into account the course of the litigation, the risks accepted by counsel and the extent of
the recovery achieved for the class, a fee of $11 million will be approved together with the
disbursements claimed of $138,000.
57

There are three other matters on which I believe I should comment.

58 The first is that Dr. Cassano is the spouse of Ms. Pat Speight who is a "non-equity partner" in
the firm of Sutts Strosberg who acted as co-counsel for the plaintiffs. A relationship of this kind is
one that in some cases will call for close examination and, perhaps, suspicion. It was, however,
disclosed at the hearing of the certification motion, and again at the fairness hearing, and Dr.
Cassano was accepted as a suitable representative plaintiff and, with Dr. Bordoff, was appointed as
such in the order of the Court of Appeal. In these circumstances, I see no reason for considering the
relationship to be a factor that should have any bearing on the amount of counsel's fee.
59 The second matter is that the fee of $11 million represents the application of a multiplier of
approximately 5.5 to counsel's approved time. This might well be considered to be excessive if the
retainer agreements had provided for the adoption of the "lodestar approach" reflected in section 33
of the CPA. They did not do this.
60 While it has been said that the appropriateness of a fee calculated in the lodestar manner might
be tested by comparing it with the percentage of gross recovery it represents, I would be hesitant to
use the lodestar method as a firm indicator of the reasonableness of a fee determined by the
application of a percentage to the amount recovered. In Martin v. Barrett, [2008] O.J. No. 2105
(S.C.J.), at paras. 38-39,1 referred to criticisms of the lodestar method. One of these that has been
repeatedly mentioned in other cases in this jurisdiction and elsewhere is that the application of a
multiplier to a base fee may not only encourage an inefficient use of time and a padding of dockets,
it may also fail to reward efficient time-management and the exercise of superior skill by class
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counsel.
61 As Smith J. stated in Endean v. Canadian Red Cross Society, [2000] B.C.J. No. 1254
(B.C.S.C.), at para. 74:
Good counsel should not be penalised for their acuity and efficiency by basing
their fees only on the amount of time it took them to accomplish their client's
objectives.
62 In contrasting the percentage of recovery approach with the application of a multiplier,
Cumming J. stated in VitaPharm Canada Ltd v. Hoffman —La Roche Ltd, [2005] O.J. No. 1117
(S.C.J.), at para. 107:
Using a percentage calculation in determining class counsel fees properly places
the emphasis on quality of representation, and the benefit conferred on the class.
A percentage-based fee rewards "one imaginative, brilliant hour" rather than "one
thousand plodding hours".
63 Of course, if counsel accept a retainer on the basis that the lodestar method is to apply, the
requirements of section 33 —including that of a reasonable base fee —must be observed. Class
counsel did not choose to adopt that method and, having achieved an excellent result, they submit
that it would be unreasonable to reduce their fee by reference to the time they expended to do so.
They had accepted their retainers on the basis of a fee calculation that would vary directly according
to the degree of success that was achieved. The percentage of recovery to be applied was not
unreasonable, the risks were considerable, the degree of success was substantial, and there is
nothing in the manner in which the proceeding was conducted that, in my judgment, would justify a
refusal to approve a fee determined in accordance with the terms on which the retainers were
accepted.
64 The final matter relates to the contents of the objection received from Mr Andrew Martin of
Toronto. This was the only objection received from the members of the enormous class. I have not
commented on it previously in the above reasons because, to the extent that his criticisms have not
been met by the changes I have made to the proposed cy pres distributions, I believe that the
authorities I should properly follow foreclose acceptance of them. At the same time, Mr. Martin's
comments address quite fundamental issues relating to settlements of class actions such as this. As
it may be that his views are shared by other class members who thought it useless, or just too much
trouble, to voice their objections, I have included the substance of Mr. Martin's email letter as an
appendix to these reasons together with my brief comments
M.C. CULLITY J.
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APPENDIX
From: Andrew Martin
To: [Objections]
I am writing to object to the proposed settlement.
My reasons relate to the overall terms of the settlement. The amount that will be paid may (or may
not) be appropriate relative to the allegations, but I do not believe that this settlement is in the
interests of the plaintiff class. Specifically:
—Either TD did or did not levy unauthorised, undisclosed or inadequately
disclosed charges. This needs to be determined so that in future, conditions of use
can be drafted and interpreted correctly. [While no one could deny that
clarification is desirable, the class action procedure has costs and risks for the
representative plaintiffs and their counsel that are not shared by the other class
members who, in effect, have a free ride. Simply as one example, the plaintiffs
incurred an expense of approximately $67,000 in respect of the fees of the firm
of chartered accountants who received and dealt with the 11,500 cardholders who
opted out of the litigation.]

—In my personal view, given that certain costs were going to be charged in
respect of these uses of the credit cards, the plaintiff class has not been
disadvantaged and I suspect would have used the cards in any circumstances. The
consequences of this litigation may well be to increase future charges. [I do not
disagree but the Court of Appeal did, or did not consider these considerations to
be relevant.]

- - 1 strongly object to the proposal to distribute $14 million to charitable
organisations. The purpose of a settlement should be to compensate people to
who have suffered actual loss, and while these are laudable charitable purposes, I
see no way reason for a publicly-owned financial institution, as custodian of its
shareholders' money, should make such a payment as part of a class action
settlement. [Mr Martin does not indicate his preferred position on the facts of this
case that involve more than 4.5 million cardholders of whom only a relatively
small number of those who entered into foreign currency transactions can be
identified.]

—I also object to the proposal to distribute $14 million to law schools. This is

Page 16

highly offensive and, again, an inappropriate use of shareholder money (to
support what are presumably ethical shortcomings of lawyers). It also poses a
conflict of interest for the judiciary, which might feel reluctant to query or
disallow such a proposal giving their own ties to the profession. [I do not
disagree.]

—The proposal to pay up to $11 million to the lawyers is outrageous. While only
(only!) 20 per cent of the total, it is a huge multiple of legal fees likely to have
been incurred. This does not seem a particularly complicated case and cannot
have consumed that much time. For instance, if it is a 4x multiplier that suggests
7,000 bars at $400/hour. This seems unrealistic, and so the multiplier is
presumably much higher. And yet the risk in a case like this is, historically, quite
low. I therefore object to any payment of legal fees in excess of 3x docketed
hours at a reasonable hourly rate. Any excess between that and $11 million can
either be added to the distribution to cardholders, or distributed to organisations
providing free legal services to those unable to pay the fees now charged by
lawyers. [I am not sure why Mr Martin believes the risk in cases like this is,
historically, quite low. His support of imposing the multiplier approach
irrespective of the terms of counsel's agreement with the plaintiffs, the criticism
to which the approach has been subjected, and the difficulties of applying it in
practice, is not consistent with the provisions of the CPA as judicially interpreted
in previous cases.]
It is not currently my intention to appear at the hearing on April 24.
Andrew Martin
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1 WINKLER J.:—This is a motion for approval of the counsel fees in two companion class
proceedings, Parsons et al. v. The Canadian Red Cross Society et al. (the "Transfused Action") and
Kreppner et al. v. The Canadian Red Cross Society et al. (the "Hemophiliac Action") commenced
under the Class Proceedings Act 1992, S.O. 1992, c. 6. These actions were brought on behalf of all
individuals in Canada, except for those in the provinces of Quebec and British Columbia, who were
infected with Hepatitis C from the Canadian blood supply during the period of January 1, 1986 to
July 1, 1990. There are concurrent class proceedings before the courts of Quebec and British
Columbia for individuals in those provinces. The parties in all of the class proceedings across
Canada have entered into a pan-Canadian settlement of the litigation. In reasons released on
September 22, 1999,1 approved the settlement as it applied to the national classes in the Transfused
Action and the Hemophiliac Action. The settlement has also been approved by the courts in Quebec
and British Columbia as it relates to the actions in those provinces.
2 The Settlement Agreement was presented to the courts for approval by all of the parties to the
litigation. It contemplated payment of total class counsel fees for all of the actions in the amount of
$52,500,000.00. That figure was used in the actuarial calculations in order to permit the courts to
assess the settlement and the sufficiency of the Trust Fund established for the payment of claims to
the class members in the litigation. The Ontario class counsel groups in the Transfused Action and
in the Hemophiliac Action now bring this motion for the approval of their fees specifically.
BACKGROUND
3 The defendants in the Ontario class actions are the Canadian Red Cross Society ("CRCS"), Her
Majesty the Queen in Right of Ontario and The Attorney General of Canada. In addition, all other
provinces and territories of Canada, with the exception of British Columbia and Quebec, intervened
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for the purposes of joining the settlement. Only the governments participated in the settlement, the
proceedings against the CRCS having been stayed as a result of an Order of Mr. Justice Blair in
respect of ongoing proceedings concerning the CRCS under the Companies Creditors Arrangement
Act, R.S.C. 1985, c. C-36.
4 The Transfused Action and the Hemophiliac Action were commenced as a result of the
contamination of the Canadian blood supply with the Hepatitis C virus ("HCV") during the 1980s.
The classes in the Actions, however, are described more narrowly as those persons infected by HCV
from the blood supply between January 1, 1986 and July 1, 1990.
5 The classes are confined to the 1986-90 time period because of the basis of the claims asserted
in the Actions. During the class periods, the CRCS was the sole supplier and distributor of whole
blood and blood products in Canada. The federal, provincial and territorial governments ("FPT
governments") provided funding to the CRCS and staffed an overseer committee known as the
Canadian Blood Committee ("CBC") which was composed of their representatives. The claims in
these Actions are founded on the decision by the CRCS, and its overseers the CBC, not to conduct
testing of blood donations to the Canadian blood supply after "surrogate" testing for HCV became
available and had been put into widespread use in the United States. It was alleged by the plaintiffs
in both Actions that had the defendants taken steps to implement the surrogate testing, the incidents
of HCV infection from contaminated blood and blood products would have been reduced by much
as 75% during the class period. Consequently, the plaintiffs brought actions on behalf of the classes
described above in which claims were asserted in negligence, breach of fiduciary duty and strict
liability as against all of the defendants.
6 As a result of the pan-Canadian Settlement Agreement, these claims have been settled, although
without any admission of liability on the part of any of the defendants. Pursuant to the terms of the
Settlement Agreement the class counsel in each of the Actions now seek court approval of their
fees. This motion is in respect of the fees in the class actions commenced in Ontario on behalf of the
national classes. Similar motions have been brought in the actions in British Columbia and Quebec.
7 The motion was heard over a three day period during which submissions were made by or on
behalf of the class counsel in both actions, by counsel for the federal and Ontario governments and
by counsel for certain intervenors and friends of the court. In addition, the parties filed affidavit
evidence, transcripts of the cross-examinations on the affidavits and, in the case of the federal and
Ontario governments, a document which was purported to be an expert’s report in respect of fees.
The author of this report was cross-examined and a transcript of the cross-examinations was
included in the record.
8 It was apparent at the conclusion of this extensive hearing that there is agreement among the all
of the participants with respect to certain facts. These are as follows:
(1)

The Settlement Agreement contemplates that total lawyers fees in the Ontario,
Quebec and British Columbia actions may amount to $52,500,000. There will be
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(2)

(3)

(4)
(5)

no impact on the sufficiency of the Fund to provide the benefits to the claimants
set out in the Agreement so long as the counsel fees do not exceed this amount.
All participants are of the view that class counsel conducted the litigation in a
skilful and effective manner and achieved an excellent result for the class
members through the negotiated settlement.
There is no issue with the total number of hours docketed by class counsel during
the proceedings, nor is there any issue with respect to the number of law firms or
lawyers engaged in negotiating this settlement on the part of the plaintiffs.
The factual account of the conduct of the negotiations as set out in the affidavits
of the class counsel group arc accepted as being accurate.
All participants acknowledge that the class counsel are entitled to a fair and
reasonable fee.

9 Where the defendants and the intervenors part company with class counsel is in respect of the
characterization of what, in principle and quantum, constitutes a "fair and reasonable fee".
LAW
10 The fixing of fees in a class proceeding is governed by ss. 32 and 33 of the CPA. These
sections provide in pertinent part:
32(1) An agreement respecting fees and disbursements between a solicitor and a
representative party shall be in writing and shall,

(a)
(b)
(c)
(2)

state the terms under which fees and disbursements shall be paid;
give an estimate of the expected fee, whether contingent on success in the class
proceeding or not; and
state the method by which payment is to be made, whether by lump sum, salary
or otherwise.
An agreement respecting fees and disbursements between a solicitor and a
representative party is not enforceable unless approved by the court, on the
motion of the solicitor.

(4)
(a)
(b)

If an agreement is not approved by the court, the court may,
determine the amount owing to the solicitor in respect of the fees and
disbursements;
direct a reference under the rules of court to determine the amount owing;
or

Page 5

(c)

direct that the amount owing be determined in any other manner.

33(1) Despite the Solicitors Act and An Act Respecting Champerty, being
chapter 327 of Revised Statutes of Ontario, 1897, a solicitor and a representative
party may enter into a written agreement providing for payment of fees and
disbursements only in the event of success in a class proceeding.

(2)
(a)
(b)

For the purpose of subsection (1), success in a class proceeding includes,
a judgment on common issues in favour of some or all class members; and
a settlement that benefits one or more class members.

11 The leading Ontario case on the quantification of appropriate fees in class proceedings is
Gagne v. Silcorp Limited (1998), 41 O.R. (3d) 417 (C.A.). Goudge J.A., writing for the court,
addressed the purpose of awarding premium fees in respect of successful class proceedings. He
stated at 422-23:
[a] fundamental objective [of the CPA] is to provide enhanced access to justice to
those with claims that would not otherwise be brought because to do so would be
prohibitively uneconomic or inefficient. The provision of contingency fees where
a multiplier is applied to the base fee is an important means to achieve this
objective. The opportunity to achieve a multiple of the base fee if the class action
succeeds gives the lawyer the necessary economic incentive to take the case in
the first place and to do it well. However, if the Act is to fulfil its promise, that
opportunity must not be a false hope. (Emphasis added.)
12 Although the issue before, the Court of Appeal in Gagne involved a premium fee in the form
of a multiplier of a base fee, it has been held that this is not the only acceptable form of premium
fee arrangement in class proceedings conducted under the CPA. (See Nantais v. Telectronics
Proprietary (Canada) Ltd. (1996), 28 O.R. (3d) 523 (Gen. Div.); Crown Bay Hotel Ltd. Partnership
v. Zurich Indemnity Co. of Canada (1998), 40 O.R. (3d) 83 (Gen. Div.)).
13 Notwithstanding the different forms that a premium fee arrangement may take, the principle
enunciated by Goudge J.A. regarding the purpose of awarding premium fees in a class proceeding
has a general application. If the CPA is to achieve the legislative objective of providing enhanced
access to justice then in large part it will be dependent upon the willingness of counsel to undertake
litigation on the understanding that there is a risk that the expenses incurred in time and
disbursements may never be recovered. It is in this context that a court, in approving a fee
arrangement or in the exercise of fixing fees, must determine the fairness and reasonableness of the
counsel fee. Accordingly, the case law that has developed in Ontario holds that the fairness and
reasonableness of the fee awarded in respect of class proceedings is to be determined in light of the
risk undertaken by the solicitor in conducting the litigation and the degree of success or result
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achieved. (See Maxwell v. MLG Ventures Ltd (1996), 3 C.P.C. (4th) 360 (Ont. Gen. Div.);
Windisman v. Toronto College Park Ltd. (1996), 3 C.P.C. (4th) 369 (Ont. Gen. Div.); Serwaczek v.
Medical Engineering Corp. (1996), 3 C.P.C. (4th) 386 (Ont. Gen. Div.)). This approach was
approved by Goudge J.A. in Gagne where he stated at 423:
... In my view, [it is correct to focus] on these two considerations. Section
33(7)(b) makes clear the relevance of "the risk incurred in undertaking and
continuing the proceeding under an agreement for payment only in the event of
success". Section 33(9) invites a consideration of the manner in which the
solicitor conducted the proceedings.
ANALYSIS
14 In my view, there are a variety of methods that may be utilized under the CPA to determine an
acceptable premium on fees. It is appropriate to utilize this flexibility in fixing the fees in class
proceedings where necessary. Here, class counsel seek to have their fees fixed on a lump sum basis
pursuant to the retainer agreements with the representative plaintiffs and the provision in the
Settlement Agreement. While this is acceptable in form, in my view, the court must still adhere to
the principles discussed in Gagne in assessing the fairness and reasonableness of the counsel fee,
whether that fee is calculated on a lump sum basis or otherwise.
A.

Result Achieved in the Litigation

15 I will deal first with the success or result achieved in the instant litigation. I note in passing
that one of the most staking aspects of the fee hearing was the number of issues upon which all
participants expressed agreement. As stated above, it was common ground that an excellent result
was obtained for the class members through the negotiated settlement of the litigation.
16 Nonetheless, the court, in fulfilling its role in the approval of fees, must form its own view of
the success achieved. The characterization of the result by the parties and other participants is but
one factor to be considered. The court's analysis must be objective. In this regard, I concluded in
approving the settlement that class counsel have produced the best possible result short of trial. (See
Parsons v. Canadian Red Cross Society, [1999] O.J. No. 3572 at para. 91). Moreover, the settlement
provides for payments according to the degree of harm suffered by the class members, as well as for
progressive increases in those payments to class members should their condition worsen. This
avoidance of the "once and for all" lump sum payment approach commonly applied in personal
injury tort litigation entails an overriding advantage for class members and consequently must augur
favourably for class counsel in any considered analysis of the result.
17 From the perspective of the class members, however, the total compensation or nature of
payment cannot be the only criteria on which to judge the result obtained through settlement.
Significant weight must also be given to the relative ease or difficulty of access to the benefits
achieved through the settlement by a class member. (See also Gagne at 425.) In this case, a
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procedure for claims administration has been wrought into the settlement that will see most class
members able to obtain compensation without the need for further legal assistance or proceedings.
This contrasts favourably with many class proceedings where, despite a global settlement, class
members are still required to engage in extensive legal proceedings to obtain the benefits. The
relative ease of access to compensation is an important feature. It provides some certainty as to the
quantum of compensation that class members will receive at each level, but more so, it
demonstrates the thoroughness of class counsel in fashioning a satisfactory settlement.
B.

Risk Undertaken by Class Counsel

18 I turn now to the risk factor. In the context of the CPA, the premium on fees for undertaking
risk in litigation means that there should be a reward for taking on meritorious but difficult matters.
Conversely, this does not mean that there should be a reward for bringing forward speculative cases
of dubious merit. In my view, the instant matter falls squarely into the first category. Nonetheless, it
was strongly contended by the defendants and intervenors that the extra-legal considerations at play
in these actions mitigated the risk. The underlying premise for this submission was that this was not
litigation in the ordinary sense because the government defendants were inclined to settle for policy
and political reasons that had little or nothing to do with the merits of the litigation or the vigorous
manner in which it was being pursued. Accordingly, the defendants and intervenors took the
position that the risks attendant to litigation generally were not present here. I disagree.
19 It was common ground among the parties that there were political overtones to the litigation.
Nonetheless, to accept the proposition that any extra-legal influence reduced the risk of the
litigation would be to engage in a purely speculative, after the fact interpretation of the events that
transpired during the course of this litigation. But, more to the point, this proposition is contradicted
by the evidence. It is clear that this settlement was driven by the threat of litigation and not by
political considerations. This is demonstrated by the chronology of the events, set out in the chart
below, leading up to the announcement by the federal, provincial and territorial governments ("FPT
governments") on March 27, 1998 that a fund of $1,100,000,000 would be set aside to satisfy the
claims of those persons infected by HCV from the blood supply.

DATE
EVENT

1.
June 21, 1996

2.

September 9 to 11,
1996

Quebec Transfused Class A ction is filed.

The FPT governments announced their
decision declining compensation to
blood victims.
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Decem ber 19, 1996

The British Columbia Transfused Class Action is commenced.

4.

October 24,1996

The FPT Health M inisters announce that they have decided against
compensation.

5.

M ay 22,1997

The British Columbia Transfused Class Action is certified.

6.

July 7, 1997

There is an agreement on lead counsel for the Ontario HCV Class A c
tion.

7.

September 16,1997

Notice o f the Ontario Transfused Class Action is given to Ontario and
the other provincial governments.

8.

Novem ber 2 6,1997

The final report o f the K rever Inquiry is released.

9.

February 10,1998

The Statement o f Claim in the Ontario Transfused Class Action is is
sued on behalf o f a national class.

10.

11.

February 23,1998

The Quebec Transtused Class Action is certified.

M arch 27,1998

On behalf o f the FPT M inisters o f Health, the Honourable Allan Rock
announces a financial assistance package to persons infected with
H CV between 1986 to 1990 o f up to $1,100,000,000.00.

20 It can be seen from this sequence of events that the FPT governments did not make any
overtures toward compensating defendants until class proceedings had been certified in British
Columbia and Quebec and there was a potential for certification of a national class encompassing
all those persons in the rest of Canada in the Ontario proceedings. It must also be noted that even
though the announcement of March 27, 1998 could hardly be considered a formal binding offer of
settlement, it was only intended to apply to those persons included in the class proceedings. The
litigious nature of the settlement negotiations is further evidenced by the length of time and effort
taken to reach a binding agreement. Even then, there were still numerous conditions attached
because of the desire of the FPT governments to,have one pan-Canadian settlement for all of the
actions. Furthermore, there has never been any admission of liability by the defendants. Indeed the
final Settlement Agreement contains a specific disclaimer of liability.
21 The evidence of Douglas Elliot, a member of the class counsel group, is instructive. Mr. Elliot
is a highly experienced lawyer in blood litigation in Canada. As a result of his involvement with the
issues surrounding the Hepatitis C litigation and his participation at the Krever Commission inquiry,
he attempted to assemble a counsel group to prosecute a class proceeding on behalf of those
infected with HCV from the blood supply.
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22 In his affidavit, Mr. Elliot chronicles three years of unsuccessful attempts to find counsel in
Ontario willing to lead and participate in a class proceeding related to the HCV problems stemming
from the contamination of the Canadian blood supply. He deposed that it was difficult to find any
law firm, large or small, willing to take on the litigation, especially in the role of lead counsel. It is
his evidence that none of the counsel he approached regarded the potential political considerations
as altering the fundamentally litigious nature of these proceedings. Their rejections were based
strictly on the legal problems which the case presented. He states in paragraph 41 of his affidavit:
41.

I believe that there were few lawyers who were knowledgeable about the
operation of the blood system in Canada to begin with, and many regarded
tainted-blood cases on behalf of plaintiffs as unattractive owing to their
complexity and their prohibitive costs. The trial in Pittman, which was by this
time completed, had lasted almost one year. To put the matter simply and
directly, the lawyers to whom I spoke well understood that, in relation to this
class action and the complex issues of liability, there were simply much easier
ways to earn a living. And so they declined to become involved.

His evidence in this respect was not challenged by the defendants or intervenors. In the result, I
must conclude that any suggestion that the political implications of the issues made the litigation
less risky, apart from being inaccurate, was not apparent to most of the lawyers in Ontario at the
outset of the litigation.
23 In consideration of the chronology of the events in this litigation and the uncontested evidence
of Mr. Elliot, I am unable to accept the contention that political considerations operated to either
transform this litigation or diminish the risk associated with it in any material way.
24 This leads in turn to another argument that was advanced by the government defendants. They
contended that, even if the proceedings were considered to be litigation in the ordinary sense, the
inherent risks diminished with time as the negotiations progressed. In consequence, they submit that
any premium on the fee should reflect this diminishing risk. In support of this proposition, these
defendants filed the report of Michael Ross, a vice-president of the accounting firm KPMG. Mr.
Ross, in accordance with his instructions, attempted in his report to apply mathematical parameters,
including a factor for changing risk, to the determination of an appropriate counsel fee in a class
proceeding. However, this report was less than helpful, in part because of the flaws in the
underlying premise that the risk factor in litigation can be ascertained with mathematical precision,
and in part because of his fundamental misconception of the nature of a class proceeding and the
CPA.
25 That said, I realize that Mr. Ross was given an impossible task. His assignment was, in reality,
to attempt to define a subject with more precision than the subject would bear. As Goudge J.A.
stated in Gagne, the fixing of an appropriate fee in a class proceeding is "an art, not a science". As
such, the court must be wary of attempts to measure appropriate fees by the application of
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pseudo-scientific or mathematical methods. Such an approach is inherently unreliable when a
subject with as many variables as this litigation is considered.
26 Mr. Ross based his evidence on the premise that the premium on a fee should be reflective of
the "judgmental probability of success" in the litigation. In his opinion, the amount of the premium
over the ordinary fees should be a reciprocal of the risk of the litigation. As a theoretical example,
this would ensure that counsel taking on litigation with an estimated 50% probability of success
would not suffer any economic prejudice if the fee earned in the successful actions was multiplied
by a factor of 2. For every two actions, one unsuccessful, one successful, that counsel undertake, the
fees would balance out and there would be no loss.
27 This mathematical approach is fundamentally flawed. The probability of success in any
litigation cannot be fixed with mathematical precision at any stage of the proceeding. The vagaries
of litigation simply do not permit it.
28 Mr. Ross also propounded the theory that the risk of the litigation changed as it progressed
and that therefore, the premium should reflect the changing risk. While there may be some truth to
the assertion that the risk of litigation changes over the course of the proceeding, it must be
considered that changes can occur which both diminish and exacerbate risk at different points in the
litigation. There is no more prospect of assigning a precise mathematical value to the risk on a
segmented, progressive basis than there is at the outset of the litigation.
29 Moreover, class action litigation introduces additional complications. Complex class actions
subsume the productive time of counsel. The risk undertaken by counsel is not merely a function of
the probability of winning or losing. Some consideration must also be given to the commitment of
resources made by the class counsel and the impact that this will have in the event the litigation is
unsuccessful. Winning one of two class actions may be a reasonable hallmark of success. However,
for the lawyer who's first action turns out to be a loser, the complete exhaustion of resources may
leave him or her unable to conduct another action. Thus the real risk undertaken by class counsel is
not merely a simple reciprocal of the "judgmental probability of success" in the action, even if that
calculation could be made with any degree of certitude. There is a point in complex class action
litigation where, degree of risk notwithstanding, class counsel may truly be, as Mr. Strosberg put it
in his submissions, "betting his or her law firm". This must be considered in assessing the "risk"
factor in regard of the appropriate fee for counsel.
30 Equally troubling is the fact that Mr. Ross did not consider the unique features of the CPA in
formulating his theory regarding the "judgmental probability of success". This was apparent from
the transcript of his cross-examination. For example, it was clear that Mr. Ross did not appreciate
the risk induced into class action litigation by the additional element of the requirement to attain
certification. In the result, the probability of success or failure on the certification motion was not a
factor that Mr. Ross considered. This is a significant omission if his fee theory is to be applied to
class proceedings. More importantly, it is illustrative of the inherent unreliability of this evidence,
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and further, is indicative that Mr. Ross is offering an opinion to the court that is clearly outside his
area of expertise.
31 In the result, I conclude that the report o f Mr. Ross is of no value in determining either the risk
assumed by class counsel or the reasonableness of the fee in these actions.
32 The government defendants chose to rely heavily on this report and did not offer any other
evidence on the assessment of the risk involved in the litigation. They did not file affidavits from
any member of the counsel group that were involved in the negotiations on behalf of the
governments, nor did they provide any evidence from any person at a senior administrative level in
the governmental departments responsible for the litigation. Instead, the government defendants
conceded that the accounts of the negotiations proffered by the affiants deposed on behalf of the
class counsel group were accurate. Interestingly in this regard, the government defendants chose to
file as part of their evidence the affidavits of class counsel in the British Columbia and Quebec
actions.
33 A picture emerges from the affidavits preferred by class counsel and the government
defendants of negotiations that were logistically difficult, intense and time-consuming, adversarial
and hard fought. There were obvious points at which potential "deal-breaking" issues surfaced and
the success of the negotiations hung in the balance. The various affiants cite examples.
34

Bonnie Tough, the lead counsel for the Hemophiliac Action, states in her affidavit:
107. There was throughout the negotiations and even following the Framework
Agreement in December of 1998 the risk that one or more governments would
not approve the settlement. It was never clear to me the extent to which the
various provinces and territories were represented at the negotiating table. It was
clear that to the extent they were represented by one or more lawyers, those
lawyers were without authority to conclude a deal.
108. Even within the governments, it was not clear who was instructing the lawyers,
i.e. Attorneys' General, Department of Justice, Ministries o f Health, Cabinet,
Treasury Boards, etc. I was concerned that the successful conclusion o f any deal
depended upon the attitudes and conduct of a phantom group with whom I was
not directly speaking. I did not know the extent to which political differences
might influence the acceptance or rejection of any settlement. Changes in
governments throughout the time only exacerbated this concern.

35 Heather Peterson, a member of the class counsel group in the Transfused Action, states in her
affidavit:
78.

During [the] last stages of negotiations additional issues arose, some of which
also threatened to undermine the negotiations. Two of the most serious examples
come to mind:
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(a)

(b)

The Framework Agreement provides ... that the [Settlement] Fund would
generate interest as if the amount had been notionally invested at the interest rate
paid "from time to time on Long Term Government o f Canada Bonds from April
1, 1998 for the duration of the Plan." However during negotiations, the federal
government took the position that only the T-bill rate should be paid. Class
Action Counsel took the position that maintenance of this position by the FPT
governments would be a "deal breaker".
On or about May 9 and 10,1999, at a negotiation meeting in Vancouver, the FPT
Governments raised the prospect of including in the settlement persons who had
contracted HCV from immune globulins. The Framework Agreement and all of
the ensuing negotiations until that date had not included any reference at all to
this group.

... [the Ontario governments took the position that [it] wished to be finished with
all HCV blood litigation and thus wanted persons who contracted HCV from
immune globulins in the Class Period included in the settlement. Strosberg's
response was that there was simply no basis to include these persons in the
plaintiffs' class. The end of these discussions came on May 13, 1999 at the
Toronto offices of McCarthy Tetrault... [when] Strosberg told counsel to the
FPT Governments that their insistence upon including recipients of immune
globulins in the class was a "deal breaker," that it was their choice, but under no
circumstances would he accept this group in the class. Strosberg intended to
break off negotiations if the FPT Governments did not yield on the issue.
Strosberg and I left that session uncertain as to whether negotiations had broken
down. Thankfully, the FPT Governments eventually relented.
36 It is apparent from the record that even though this litigation was conducted from the middle
of 1998 forward as a negotiation toward a settlement, the risks assumed by class counsel were no
less real at any point than if that time had been devoted to a disposition through a trial process.
37 In addition, the legislation enabling class proceedings introduces several features that
distinguish these actions from ordinary litigation. One aspect that bears on the risk inherent in class
actions is the requirement of court approval of any settlement reached. Protracted negotiations
involve a commitment of the time and resources of counsel and the litigants. However, in a class
proceeding, a court will not approve a settlement that it does not regard as being in the best interests
of the class, regardless of whether class counsel take a different view. Thus, class counsel may find
themselves in the position of having committed time and resources to the negotiation of a
settlement, that they believe is in the best interests of the class, only to find that the court will not
approve the settlement achieved. While this creates a risk simpliciter, it also creates an advantage
for a defendant who can successfully extend the negotiations to the point that class counsel's
resources are exhausted before making a "final settlement offer" that may not ultimately receive
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court approval. In those cases, class counsel may have exhausted their resources attempting to
obtain a reasonable settlement only to find themselves, as a consequence, unable to pursue the
litigation. Accordingly, the risk in a class proceeding is not merely a function of whether or not
litigation is anticipated and whether or not that litigation will be successful. Rather, there are risks
inherent in the adoption of, and commitment to, any particular strategy for achieving a resolution.
38 In view of the foregoing, I am unable to accept the contention that there was less risk in this
proceeding merely because the parties chose to proceed down a negotiation route. Moreover,
contrary to the submissions made by certain of the intervenors, it is apparent that the time and
resources committed to the negotiations by the class counsel meant that the risk was increasing
rather than decreasing as the negotiations continued. As the parties moved toward a settlement, the
negotiations became more difficult as the issues narrowed with the result that the risk o f an
insurmountable impasse increased rather than diminished. This made the negotiations more perilous
as they progressed. In that respect, one need look no further than to the actual settlement approval
process which required a review of the settlement by this court. In order to obtain the approval of
this court, modifications were required to the settlement agreement. Although the court took the
view that these modifications were "non-material" as that term was set out in the agreement, the
federal government took a different view, as related in the affidavit of Ms. Peterson. She deposed as
follows:
92.

93.

After Mr. Justice Winkler's [sic] delivered his reasons on December 22, 1999
counsel for the federal government and counsel for Ontario asserted orally that
the modifications he had suggested and the reasons were indeed "material
differences".
After delivery of Mr. Justice Winkler's reasons, counsel for the federal
government urged class action counsel to join with him in attempting to persuade
Mr. Justice Winkler that his suggested modification relating to the surplus should
be abandoned. He told us that if we did not agree he would recommend to the
federal government to take issue at Mr. Justice Winkler's suggested modification.
He said that, in his opinion, the modification was a "material difference" and that,
therefore, there was not court approval of the settlement agreement. He urged
class action counsel to make those fundamental choices before the telephone
conference he was having with the FPT Deputy Ministers of Health to be held on
October 14, 1999. Strosberg believed strongly that the FPT governments would
ultimately accept the three modifications proposed by Mr. Justice Winkler. Class
action counsel deferred to Strosberg's political judgement and did not agree with
counsel for the federal government, and ultimately the FPT governments
consented to the three modifications. Even after the delivery of Mr. Justice
Winkler's reasons, then, fundamental tactical decisions were required and
considerable uncertainty remained over whether or not there was actually a
settlement. (Emphasis added).
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Clearly the risk continued up until the final judgment was entered.
39 There was an additional submission by one of the intervenors that despite the fact that there
may have been risk associated with the negotiations, there was a general cooperative tenor to the
negotiations that lessened the risk. I cannot accede to this submission for several reasons. First, It is
contrary to the evidence. J.J. Camp, lead counsel for the class in the British Columbia action, whose
affidavit was filed on this motion by the federal government, deposed:
95.

On July 9, 1998 I had an extensive telephone conference with [government
counsel] during which they proposed a new counter offer. The tenor of the
discussion at times became quite acrimonious with both sides alleging how
disappointed they were with the position of the other ...

This is echoed in the affidavit of Bonnie Tough, lead counsel for the class in the Hemophiliac
Action. She states:
79.

Finally, in November of 1998, there was a meeting in Ottawa with Transfused
Class Counsel, Hemophilia Class Counsel and counsel for the governments. The
meeting was acrimonious and ended with all parties walking from the table in
frustration.

40 But, in any event, risk is not synonymous with acrimony in a negotiation process. Even if the
tenor of the negotiations changed somewhat for the better after certain points of contention were
resolved, there is nothing in the record which would indicate that these negotiations were anything
less than hard fought to the end. As such, they were capable of being derailed at any point,
regardless of the level of acrimony between the participants. Indeed, the federal government chose
to characterize the negotiations in exactly this manner in its submissions to the court on the
settlement approval motion. As stated in the factum filed on that motion by counsel for the federal
government:
106. It is common ground between the parties that the agreement was reached only
after an excess of a year of hard fought negotiations between the Parties.
108. The March 1998 announcement expressly contemplated that:

"details of assistance will be determined through a negotiation process submitted
to the courts for approval. This should ensure fairness. Victims and their legal
representatives will be part of this process."

Apart from this direction, however, Ministers [sic] merely outlined certain
"principles" and "suggestions" for what the final negotiated arrangement would
look lik e ...
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111. Further negotiations and an extensive drafting exercise took place subsequent to
the Agreement in Principle which resulted in the Agreement before the court
today. There can be no dispute but that the Agreement is the product of intense
negotiations between counsellor the plaintiffs and FPT governments. (Emphasis
added).
41 Further evidence of the tone of the negotiations, or at least the position taken by the parties,
can be found in the affidavit of Ms. Peterson. She stated:
79.

81.

During the negotiations, counsel for the federal government occasionally
observed that the option always remained for the FPT governments, or one or
some of them, to legislate a program in place of a court-approved negotiation
settlement within the framework of the class actions. This option was always a
real and substantial risk for class action counsel and our counsel group ...
Settlement was always dependent upon formal cabinet approval by all 14 FPT
governments. During the negotiations, tensions were palpable among the FPT
governments. Counsel for the various FPT governments at times asserted
differing, disconsolate positions; so also did class action counsel. Through it all,
it became clear to me that, from the FPT government side of the negotiating
table, political considerations were as important as legal issues. The concerns
about political ramifications was a constant risk, because there were numerous
provincial elections and changes in provincial governments (including the
creation of a new territory) in the course of the negotiations from April 1998 to
October 1999.

42 While I do not equate acrimony with risk, complexity, on the other hand, breeds risk in any
proceeding. In this case, the logistical complexity was overwhelming. The insistence of the
governments that there be one pan-Canadian settlement of all of the actions meant that any
settlement attained required approval of 14 FPT governments, each with differing political agendas
and policies. Although obtaining approval from this group alone was daunting enough, the class
counsel groups in the various actions on the other side of the bargaining table were by no means
speaking in a unified voice at all times. In the Transfused and Hemophiliac Actions in Ontario, the
combined class counsel groups were comprised of over 60 lawyers and supporting legal personnel.
In addition, the negotiations were played out against the backdrop of changes in the provincial and
territorial governments, changes in the Ministers of Health for all of the governments, and political
activism directed at attaining a universal settlement for all persons infected with HCV by blood in
Canada, regardless of the date of infection. The expenditures of class counsel in terms of time and
money were at risk of loss if any politician in authority decided as a matter of expediency or policy
not to settle the class proceedings or decided to unilaterally institute a no-fault compensation
program and thereby bypass class counsel and the litigation. There was always the inherent danger
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that the pan-Canadian settlement would be impossible to achieve, either because of a reluctance on
the part o a particular government or a class in a particular action to approve an agreement.
43 The evidence is compelling. This litigation, notwithstanding the fact that it was conducted as a
protracted negotiation, was redolent with risk. Moreover, insofar as it is appropriate to assess the
risk assumed by class counsel on a sliding scale or range depending on the nature of the action in
comparison to other actions, I am satisfied that the risk enuring to class counsel in these actions
should be considered to be at the high end of any such scale.
C.

Fair and Reasonable Fee

44 A fair and reasonable fee must be reflective of the risk undertaken by class counsel and the
result attained for the class in the action. My analysis of those factors is set out in the foregoing. The
next step is to determine, through their application, whether the fees being sought by the class
counsel groups, $15,000,000 in the Transfused Action and $5,000,000 in the Hemophiliac Action,
constitute fair and reasonable fees in the circumstances.
45 In considering this, I cannot accede to the submissions of the various intervenors with respect
to the fees. Taking their submissions as a group, the intervenors submitted that fees ranging between
approximately $6,000,000 and $11,000,000 should be awarded in the Transfused Action. In the
Hemophiliac Action, the range of the intervenors' submissions was from approximately $2,000,000
and $3,500,000. Although the intervenors did not seriously question the allocation of lawyers and
legal staff, they did attack the hourly rates o f certain counsel. This attack lacked any evidentiary
basis however and thus must be rejected. The second, and main, submission of the intervenors was
that there was a diminution of risk either because of the political considerations or the fact that these
proceedings were conducted as a negotiation rather than as a completely adversarial trial process.
Since I have rejected these underlying propositions as being unsupported by the evidence, it follows
that the submission founded on them must be rejected as well.
46 I have considerable difficulty with the submission of the government defendants on different
grounds. While I have rejected the intervenors' submissions as founded on erroneous assumptions,
there was, to their credit, an implicit acknowledgement, and application, within those submissions
of the dual factors of result and risk to be considered in determining a fair and reasonable fee. In
contrast, the government defendants submitted figures in respect of the fees that represented less
than the monetary value of the docketed time of the class counsel groups. This submission was
made despite the acknowledgement by the government defendants of the "high degree of
competence of the class counsel" and the recognition of the satisfactory result attained for the
classes. Further they took no issue with the hours expended by the class counsel groups, the number
of counsel within those groups, or the class counsel evidence with respect to the difficulty of the
negotiations. The fee proposed by the governments was arrived at by combining an arbitrary
reduction of the hourly rates o f the class counsel group and an addition of a premium of
approximately 10% of the reduced amount. If accepted, the net effect of the governments'
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submission would be to deprive class counsel of any premium, multiplier or reward o f any nature
reflecting risk or result.
47 The position taken by the government defendants is untenable. Considered in the context of
these proceedings, the fees they propose are not reflective of either the result obtained or the risk
undertaken even if just one of those factors were to be considered in isolation. More so however, the
fees proposed by the government defendants are at variance with the apparent underlying policy of
the CPA and the interpretation of that policy by the Court of Appeal in Gagne.
48 It was suggested by Mr. O'Sullivan, who appeared on behalf of the class counsel group in the
Hemophiliac Action, that it was obvious that the government defendants' position was driven by
political expediency rather than by a sincere effort to assist the court in determining an appropriate
fee. In support of this analysis, he provided several press clippings, including some culled from
newspaper editions published during the three days of this hearing, that were critical of the fees
being sought by the class counsel group. He suggested that the government position, when
compared to the positions taken by class counsel and the intervenors, was so far outside the range of
reasonableness that it could only be inferred that political, rather than legal considerations must be
at play.
49 Notwithstanding these submissions, it is not within the purview of the courts role on this
motion to impute ulterior motives to any party and I make no finding in respect of the submissions
of Mr. O'Sullivan. As I stated in my reasons regarding the settlement approval, "extra-legal
concerns, even though they may be valid in a social or political context, remain extra-legal and
outside the ambit of the court's review ...".
50 Nonetheless, the concern expressed over extra-legal considerations may well be symptomatic
of a general lack of understanding of the legal framework in which these proceedings evolved. The
court was invited to address this issue in these reasons by Mr. Dermody, counsel for the intervenors.
He expressed a concern that there was a general misunderstanding regarding the nature of these
proceedings that had the potential to create animosity between the class members, their counsel and
the FPT governments which might, in turn, erode the salutary benefits of the settlement and reflect
negatively on the fair compensation of counsel. This point is well taken.
51 In addressing the issue, the starting point must be an understanding that the proceedings were
litigious in nature and that the settlement offered by the FPT governments was driven by the
prospect of an unfavourable determination, however probable or improbable, if the litigation
proceeded to a conclusion. There is no evidence to support any assertion to the contrary. In the
result, there was nothing untoward in the way that the government defendants or the class counsel
groups conducted themselves in resolving the litigation. Hard bargaining is a fact o f life in any high
stakes negotiation. Outright capitulation from either side of the table is not a realistic expectation.
There were arguable defences and a legitimate question as to the ultimate liability of the
governments. While recognizing that the victims had suffered a tragedy, the governments, as
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litigants, always had to bear in mind that they were the representatives of all of the people and the
keeper of the public purse. The tension created by these two concerns obviously complicated
matters for the FPT governments and for the class counsel groups. Despite these complexities, the
parties persevered through arduous negotiations and reached an agreement to settle the outstanding
litigation within a legal framework.
52 In recognition of the legal framework within which the settlement was negotiated, the
Agreement crafted speaks directly to the question of class counsel fees in that it stipulates a limit on
those fees. All counsel agreed that the fees sought would not exceed $52,500,000 in total. The
details of the background negotiations that led to this provision are contained in the affidavits of the
British Columbia and Quebec class counsel. The government elicited an agreement from the class
counsel groups that they would not seek fees on the basis of a percentage of the total settlement and
further, that the counsel group would agree to a cap on the total amount of fees. In addition to the
other concessions extracted by the governments, counsel were required to surrender any fee
agreements that they may have executed with individual class members. Mr. Camp deposes to this
at para. 148:
148. Under my fee agreement, [the class counsel group] were entitled to charge up to
one-third of the settlement amount attributed to the British Columbia class
action. Quebec class counsel also had a percentage contingency fee agreement
with their representative plaintiff. Class Counsel in both the Framework
Agreement and the Settlement Agreement have waived their rights to seek
recovery of class counsel fees based on a percentage of the settlement amount.
Without doubt, in my opinion, the compromise by class counsel of their right to
claim class counsel fees on the basis of percentage of any settlement or
judgment, which in my case amounted to up to one-third, was a significant
concession which assisted the parties in coming to an agreement.
Mr. Lavigne similarly stated in Ms affidavit:
145. It should be noted that 166 of the 450 victims who are on the M.M.M.F. lists
have agreed, by giving a written mandate, a copy of which is attached hereto, to
pay a sum amounting to 20% of any amount that was obtained by a judicial
process or negotiation process or by government compensation;
146. The client's expectations in this respect have been clearly established since 1995
and have always comprised a clear, plain and precise working basis for all of the
people who came into contact with our firm;
147. This percentage agreement, which is entirely proper and legal in Quebec, has
been set aside as regards a claim of 20% in the total amount of the settlement;
148. In the final quibbling during the negotiations that led to the Agreement of June
15, 1999, the applicant solicitors agreed to this additional concession, which was
demanded by the governments, and particularly by the federal government, so
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that the Agreement could be concluded;
149. However, consideration for this was provided: that an agreement would be
negotiated and concluded after the Agreement was signed to avoid any question
of conflict of interest. Those negotiations have never taken place, and so it is
impossible for us to take a position jointly with the respondents regarding the
amount of the fees;
53 A final agreement regarding fees was never negotiated. Nevertheless, in consideration of the
negotiated surrender of the individual contingency fee agreements, the undertaking by class counsel
not to seek a fee on a percentage basis and the express cap of $52,500,000 on total fees, there is no
other reasonable conclusion than that there was a tacit understanding between class counsel and the
governments that this amount represented a fair and reasonable fee for counsel in the circumstances.
54 To put this in its proper context, it must be remembered that over 400 of the then identified
class members in British Columbia and Quebec had negotiated individual contingency fee
arrangements whereby they would have paid between 20% and 33% o f any compensation received.
This arrangement would produce a counsel fee of over $220,000,000, at a minimum, if extrapolated
against the total settlement and the estimated class size as a whole. In comparison, the cap on fees
negotiated by the governments is very favourable indeed.
55 However, while this tacit agreement between the parties regarding fees is instructive, it is not
in itself determinative. In order to arrive at the appropriate premium fee, "all the relevant factors
must be weighed".
56 The fees being sought are substantial. However, the quantum of a counsel fee, in and of itself,
does not provide a valid basis for attacking the fee. The test in law, as set out in Gagne, is whether
the fees are fair and reasonable in the circumstances. The legislature has not seen fit to limit the
amount of fees awarded in a class proceeding by incorporating a restrictive provision in the CPA.
On the contrary, the policy of the CPA, as stated in Gagne, is to provide an incentive to counsel to
pursue class proceedings where absent such an incentive the rights of victims would not be pursued.
It has long been recognized that substantial counsel foes may accompany a class proceeding. To this
effect, the authors of the Ontario Law Reform Commission's Report on Class Actions (1982) stated
at 135-138:
Critics of class actions often compare the total amount of administrative costs
and lawyer's fees with the amount of each class member's claim, and then suggest
that these costs and fees have the effect of depriving class members of any
significant recovery. However, a comparison of total costs and fees with an
individual class member's claim gives a rather myopic view of the issue. A better
sense of whether the costs and fees of a class action are reasonable can be
achieved by determining the percentage of the class recovery consumed by such
costs and fees.
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Empirical data also has been collected concerning the percentage of class
recoveries consumed by lawyers' fees alone, [in the United States] the data
collected ... indicates that, in slightly more than fifty percent of the cases for
which such information was available, lawyers' fees represented twenty-five
percent or less of the recovery, while in only 10.7 percent of the cases did such
costs exceed fifty percent of the recovery.

These percentages of class action awards consumed by lawyers' fees and
administrative costs do not appear particularly unreasonable, given the
complexity of class suits. Moreover, the figures revealed by the empirical studies
do not appear to be out of line with the proportion of individual recoveries
consumed by lawyers fees and disbursements in individual litigation in Ontario,
if the Law Society of Upper Canada was correct in suggesting that Ontario
clients tend to receive a "net recovery" reduced by fifteen to twenty-five percent.

In evaluating the fairness o f lawyers' fees documented by the empirical studies, it
is important to remember that, at least in the case of individually non-recoverable
claims, any attempt to assert the claim through an individual suit would, by
definition, consume 100 percent o f the claim. Measured by this standard, the
proportion of an individual class member's recovery consumed by class lawyers'
fees in the United States does not appear inherently unreasonable. Moreover, in
some cases, the costs of individual litigation may consume, a substantial
proportion of even those claims that are individually recoverable and, in such
situations, the class action will also result in cost savings, even if the share
consumed by lawyers fees remains substantial.
57 The OLRC Report has been widely acknowledged to be the most sophisticated and extensive
analysis of class actions undertaken in the world. (See the Report of the Attorney General's
Advisory Committee on Class Action Reform, (Ontario, February 1990) at p. 20.) The pragmatic
approach it displays towards counsel fees in class actions was based on careful study and analysis. It
is significant that the authors of the report did not consider counsel fees representing 25% of the
total recovery "inherently unreasonable".
58 However, the appropriateness of a premium fee, whether as a lump sum, as a percentage of the
recovery or as a multiplier of a base fee must be assessed against the facts of each case. The
adoption of any standard multiplier or percentage fee would undoubtedly result in fee awards that
have little relation to the risk undertaken or the result achieved. This was recognized by Goudge
J.A. in Gagne. To use these proceedings as an example, notwithstanding the OLRC Report and the
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typical awards in class proceedings, a fee based on 20% or more of the recovery would be clearly
excessive and represent a windfall for the counsel groups.
DISPOSITION
59 Class counsel in the Transfused Action and the Hemophiliac Action seek court approval of
"lump sum fees" in the amounts of $15,000,000 and $5,000,000 respectively, and ask that the fees
be fixed in those amounts, pursuant to written retainer agreements with the representative plaintiffs.
This lump sum method of payment is expressly contemplated by s. 32(l)(c) of the CPA and by the
Settlement Agreement, which provides at para. 13.03:
The fees, disbursements, costs GST and other applicable taxes of Class Action
Counsel will be paid out o f the Trust. Fees will be fixed by the Court in each
Class Action on the basis of a lump sum, hourly rate, hourly rate increased by a
multiplier or otherwise, but not on the basis of a percentage of the settlement
amount. (Emphasis added.)
60 Moreover, it has been held that the contingency fee provisions of the CPA are not limited to a
base fee and multiplier arrangement, but instead permit o f fee arrangements of various types,
including lump sums and as percentages of recovery. In Nantais v. Telectronics Proprietary
(Canada) Ltd. (1996), 28 O.R. (3d) 523 (Gen. Div.), Brockenshire J., in approving a lump sum fee,
stated at 528:
The special provisions relating to "multipliers" for hourly rates [do not prevent],
in any way, other arrangements as specifically authorized under s. 32(l)(c). I
view s. 33(1) and (2) as permitting, despite other statutes, all kinds of fee
arrangements contingent upon success, and not just hourly rate multipliers.
61 In Crown Bay Hotel v. Zurich Indemnity Co. of Canada (1998), 40 O.R. (3d) 83 (Gen. Div.),
this court stated at 87-88:
A contingency fee arrangement limited to the notion of a multiple of the time
spent may, depending upon the circumstances, have the effect of encouraging
counsel to prolong the proceeding unnecessarily and of hindering settlement,
especially in those cases where the chance of some recovery at trial seems fairly
certain. On the other hand, where a percentage fee, or some other arrangement
such as that in Nantais ... is in place, such a fee arrangement encourages rather
than discourages settlement... Fee arrangements which reward efficiency and
results should not be discouraged.
62 However, regardless of the manner in which a premium fee is awarded in a class proceeding,
whether by lump sum or otherwise, to adopt the words of Goudge J.A. in Gagne, the premium must
be one that "results in fair and reasonable compensation to the solicitors" having regard for the risk

Page 22

undertaken and the result achieved.
63 In Gagne, Goudge J.A. set out a series of useful corroborating tests for analysing the fairness
and reasonableness of the fee. These involve, variously, testing the fee as a percentage against
recovery, as a multiple of base fees, as against the retainer agreement and whether, in the
circumstances, the fee will provide sufficient incentive for counsel to take on difficult cases in the
future. As he stated at 425:
In the end, [these considerations must result] in fair and reasonable compensation
to the solicitors. One yardstick by which this can be tested is the percentage of
gross recovery that would be represented by the multiplied base fee. If the base
fee as multiplied constitutes an excessive proportion of the total recovery, the
multiplier might will be too high. A second way of testing whether the ultimate
compensation is fair and reasonable is to see whether the multiplier is
appropriately placed in a range that might run from slightly greater than one to
three or four in the most deserving case. Thirdly, regard can be had to the retainer
agreement in determining what is fair and reasonable. Finally, fair and reasonable
compensation must be sufficient to provide a real economic incentive to
solicitors in the future to take on this sort of ease [sic] and to do it well.
64 The first of the corroborating factors is a test of the fee as a percentage of the class recovery. I
note that the Settlement Agreement expressly prohibits class counsel from asking that their fees be
fixed as a percentage of the settlement amount. Nevertheless, it remains a valid basis for
comparison purposes. The fees sought in the Transfused Action represent 2.36% of the portion of
the Settlement apportionable to the Ontario national class victims. The work in the Hemophiliac
Action was for the benefit of all Hemophiliacs. The fees sought in the Hemophiliac Action equate to
3.33% of the total amount of the Settlement apportionable to the Hemophiliac class members. On
this basis, the fees, although large, are more than reasonable.
65 Secondly, the fee should be tested as a multiple of the base fees docketed by class counsel. On
this basis, the fees sought are consistent with the suggested range set out in Gagne for "the most
deserving case". I note that the calculation is made more complex by the fact that class counsel
continued to do work necessary to ensure the implementation of the settlement after the date of the
expiry of the period for appeal of the approval. The Settlement Agreement contemplates that
additional fees will be paid to counsel for certain administrative work, over and above the class
counsel fee, at an hourly rate. However, as stated above, an important consideration in measuring
the result achieved is whether or not the job is complete. Accordingly, it is my view that the work
that has been performed to date was properly required of class counsel to ensure that the settlement
was implemented. Counsel have valued the additional work at approximately $675,000 for counsel
in the Transfused Action and $148,000 for counsel in the Hemophiliac Action from the end of the
appeal period on January 22, 2000 to May 14, 2000. They have made a written submission to the
court that their work as class counsel was completed on May 14, 2000.1 cannot accede to this
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submission. While the administration is functional and claims are now being received, processed
and paid, some details must still be completed. Thus, there will be no further compensation to
counsel for any additional time spent in attending to these matters. The premium fee being sought in
these actions is being sought on the basis of a "job well done". The court will not approve an
additional fee for this work, or any additional work remaining to be done in order to complete the
implementation of the settlement and its administration.
66 Without considering the value of the "additional work", the lump sum fees constitute a
multiplier of 3.57 in the Transfused Action and 4.29 in the Hemophiliac Action. When the fees for
this additional work are included however, the multipliers are 3.07 and 3.80 respectively. For the
Hemophiliac Action, the base fee and multiplier approach yields a figure at the high end of the
range set out in Gagne, but the result obtained for the Hemophiliac class members justifies such an
award. The qualifying threshold negotiated by class counsel eliminates a potentially insurmountable
burden of proof that those class members would otherwise have faced.
67 Thirdly, the fees may also be measured by the expectation of the representative plaintiff as
evidenced by the retainer agreement. Here, unlike the usual case, the specific amount of the fees
were agreed to by reasonably informed representative plaintiffs. Moreover, the retainer agreements
executed by the representative plaintiffs are a marked improvement over the individual fee
agreements signed by the class members in Quebec and British Columbia.
68 The fee must also provide a sufficient economic incentive to attract counsel to cases of a
similar nature in the future. The words of Goudge J.A. bear repeating. As he stated in Gagne at
422-23:
The opportunity to achieve a multiple of the base fee if the class action succeeds
gives the lawyer the necessary economic incentive to take the case in the first
place and to do it well. However, if the Act is to fulfil its promise, that
opportunity must not be a false hope. (Emphasis added.)
In the present circumstances, given the difficulty in securing counsel for the classes, let alone the
experienced counsel that were ultimately retained, the incentive of a reasonable premium was
necessary to ensure that these victims had counsel of the highest calibre without the benefit of
whom this settlement could not have been achieved. The lump sum fees set out in the retainer
agreements meet this test.
69 Additionally, the fees compare favourably with the fees awarded in other major class
proceedings in Canada as shown by the following chart:

Action

Total Class
Recovery

Class Percentage
Counsel of
Fees Recovery

Further
Legal Fees
Anticipated
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to be
Incurred by
Class

Members

Harrington v. $40,000,000
Dow Coming
Corp.
[1999] B.C.J. No. 320
(S.C.) (Quicklaw)

$6,000,000

15%

Yes

Doyerv. Dow $52,000,000
Coming Corp.
(Sept. 1, 1999),
500-06-000013-834
Superior Court of
Quebec, Tingley
J.S.C.

$10,400,000

20%

Yes

Nantais v. $23,140,000
Telectronics
Proprietary
(Canada) Ltd.
(1996),
28 O.R. (3d) 523
(Gen. Div.)

$6,000,000

26%

Yes

Pelletier v. $21,525,000
Baxter Health
Care Corp.*,
[1999] Q.J. No. 3038
(S.C.) (Quicklaw)

$3,648,000

* combined with Jones v. Baxter Health

16.9%

Yes
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Care Corp. in Ontario
70 Finally, the fees, as set out in the retainer agreements, if approved, will not impair the
sufficiency of the Trust Fund established to provide the benefits to the class members. The actuarial
report prepared by Eckler and Partners specifically addresses this issue.
71 These class proceedings have been described throughout as the largest personal injury case in
Canadian legal history. The global settlement amounts to over $1.5 billion dollars when all benefits
are included. The settlement is Pan-Canadian in scope. The defendants include all of the federal,
provincial and territorial governments in Canada. The prime defendant, CRCS, is under court
protection pursuant to the CCAA. The benefits are to be paid out of Trust Fund established for the
class members rather than out of the general revenue accounts of the governments. The nature of the
benefits provided through the settlement is imaginative and incorporates some of the innovative
measures regarding compensation in personal injury lawsuits that courts have been advocating for
over 20 years.
72 The logistics of the litigation must also be considered. It took almost three years to find
lawyers willing to undertake the case because of the size and complexity. The investment required
of class counsel, and the inherent risk of non-recovery, were daunting. Over 60 lawyers and legal
staff were involved in bringing this litigation to a successful conclusion. Neither the governments
nor the intervenors challenged the number of people or the hours required of those people to finalize
the settlement.
73 The evidence of class counsel regarding the negotiations was accepted. Indeed, the
government defendants echoed the evidence of class counsel in their own submissions on the earlier
motion for settlement approval. It was common ground that class counsel did an excellent job.
There was unanimity as to the quality of the settlement. Further, in so far as there were arbitrary
points of contention raised on this motion, the evidence of class counsel on those points stands
unchallenged and uncontradicted. Simply put, neither the intervenors nor the government
defendants have put forward any principled or evidentiary basis for reducing the proposed counsel
fees. Accordingly, I cannot accept their submissions; that the fees specified in the retainer
agreements should be reduced.
74 To look back with the clarity of hindsight and re-evaluate the relevant factors in light of
subsequent events when fixing fees is unfair. A court must, as best as it is able, consider the
elements of the litigation as they would have appeared to the parties at the material times. To do
otherwise would be inconsistent with the underlying policy of the CPA. Here, the fees sought as
agreed to by the representative plaintiffs are large but so were the lawsuits and the settlement. The
Settlement Agreement evidences that the size of the fee was anticipated by the governments who
now object. As Goudge J.A. stated, the opportunity for class counsel to receive a premium for
taking on difficult litigation and doing it well must not be "a false hope". It is an essential ingredient
of the CPA that counsel be provided with a significant incentive to take on meritorious class

Page 26

proceedings. This means that premium fee awards must reflect the reality of the risk and the success
of the efforts of class counsel in a meaningful way. Without this, injured parties will be denied the
services of the most experienced counsel.
75 This litigation was of the most difficult kind on a number of fronts. It epitomized risk as that
term is used in the context of fee awards under the CPA. It is questionable whether any single
member of the class would have had the financial resources to prosecute a lawsuit to a successful
conclusion in consideration of the scope, the factual complexity of such a case, the myriad of legal
issues that would have arisen and the countless years that such litigation would consume. In
contrast, this settlement provides class members with access to immediate benefits without any
further legal impediments to their claims. Given the risk undertaken and result achieved by class
counsel in this litigation, the lump sum fees contemplated in the retainer agreements are "fair and
reasonable".
76 Accordingly, the retainer agreements in the Transfused and the Hemophiliac Actions are
approved. The lump sum fees set out therein are also approved and fixed. Counsel may attend
before me to address the matter of disbursements. The final order will address the outstanding work
to be done by class counsel.
77 In light of the magnitude of these Actions, and the issues involved, the court permitted and
indeed, encouraged submissions from persons with a stake, in one form or another, in the litigation.
The fees submitted by counsel for these stakeholders, identified variously as intervenors and friends
of the court, are also approved.
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REASONS FO R DECISION

A.

Introduction and Overview

[1]
Trevor Sayers and Victor Miranda move to certify this action as a class proceeding
against the Defendants Shaw Cablesystems Limited and Shaw Communications Inc. They also
request the court’s approval of a settlement and the agreement with counsel respecting fees and
disbursements.
[2]

For the Reasons that follow, I grant the relief requested.

B.

Factual Background

[3]
Between 1997 and 2000, Mr. Sayers and Mr. Miranda installed cable and internet
services for the customers of Shaw Cablesystems Limited and Shaw Communications (“Shaw”)
under an “Owner-Operator Agreement.” Under the agreements, Messrs. Sayers and Miranda,
were described as independent contractors. During this period, Messrs. Sayers and Miranda were
part of a group of contractors working for Shaw under the Owner-Operator Agreement.
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[5]
In or about 2000, the Minister of National Revenue ruled that class members were Shaw
employees and not independent contractors. As a result, the Minister determined that Shaw was
required to remit CPP and El payments on their behalf. The Ministry of National Revenue also
advised some of the contractors that deductions claimed for business expenses on tax returns
filed for the years between 1997 and 1999 would not be allowed.
[6]
Shaw appealed the Minister’s ruling to the Tax Court of Canada, but the appeal was
dismissed on June 13, 2002. A further appeal to the Federal Court of Appeal was dismissed on
April 1, 2003.
[7]
Several o f the contractors, including Mr. Miranda, objected to the disallowance of the
business expenses as deductions. Ultimately, Mr. Miranda received a Notice of Reassessment
indicating that he owed $26,760.44.
[8]
In September 2004, Mr. Sayers commenced a proposed class action against Shaw. He
alleged negligence, breach of implied terms of contract, and negligent misrepresentation. He
alleged that Shaw owed the contractors a duty to properly characterize the relationship under the
Owner-Operator Agreement and, having failed in that duty, must compensate the contractors for
foreseeable damages suffered, including the amount of unanticipated additional tax liability. A
claim was also made for the contractors’ statutory benefits such as vacation pay.
[9]

The proposed class comprises 106 individuals. The proposed class definition is:
All persons who entered into Owner-Operator Agreements with Shaw relating to the sale
or installation o f its cable television and/or Internet services that were found by the Tax
Court o f Canada to create employment rather than independent contractor relationships.

[10]

The proposed common questions are:

(a) Did Shaw owe a duty to class members who signed Owner-Operator Agreements to
ensure that the agreements created independent contractor, rather than employment,
relationships? If so, did Shaw breach its duty?
(b) Was Shaw negligent in representing to class members, in the Owner-Operator
Agreements, that the agreements gave rise to independent contractor relationships when
in law they gave rise to employment relationships?
(c) Did Shaw owe class members a duty to warn that the Owner-Operator Agreements may
give rise to employment, rather than independent contractor relationships and did Shaw
breach that duty?
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[4]
On the understanding that the Owner-Operator Agreement did not create an employment
relationship, Shaw did not deduct or submit Canada Pension Plan (“CPP”) or Employment
Insurance (“El”) payments or make source deductions for income tax for the group of
contractors. Messrs. Sayers and Miranda and the other contractors filed tax returns and claimed
deductions on the understanding that they were earning income as independent business persons.
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(e) Did the Owner-Operator Agreements contain an implied contractual term that Shaw
would pay business income, rather than employment income, from which class members
would be entitled to deduct business expenses?
(f) Is Shaw liable to compensate class members for any amounts for which they were re
assessed by the CRA based on their status as employees rather than independent
contractors?
(g) Is Shaw liable to compensate class members for any amounts that were ordinarily
payable to them as employees, including time spent in training, statutory overtime pay,
vacation pay, termination pay, or severance benefits?
(h) Is Shaw liable to class members for punitive damages?
[11] Shaw denied liability and resisted certification. Shaw’s position was that the class
members voluntarily entered into the Agreement and accepted responsibility for their own tax
liability. Shaw’s position was that the action was not suitable for certification because each
contractor’s tax situation is an individual issue.
[12] The affidavit of Ms. Bashnick delivered in response to the motion for certification
indicates that Shaw suggests that those class members who were reassessed failed to mitigate
their damages by obtaining and filing CRA T2200 forms that would have permitted at least some
“business” expenses, “including motor vehicle expenses and supplies”, to be deducted from
employment income. Ms. Bashnick also takes the position that some class members were
reassessed for reasons other than the independent contractor/employment distinction because
they claimed deductions for “personal and living expenses” that “would not have been deductible
even if the CRA had considered the owner-operators to be independent contractors.”
[13] The action moved towards a certification hearing, but after the exchange of certification
materials, the parties began settlement discussions. The negotiations were intense and
adversarial. Messrs. Sayers and Miranda were represented by Malcolm N. Ruby of Gowling
Lafleur Henderson, who is an experienced counsel with expertise in class action litigation. Shaw
was represented by Charles Scott and M. Paul Michell of Lax O’Sullivan Scott Lisus LLP, both
experienced litigation lawyers.
[14] In advancing the case for the contractors, a major challenge for proposed class counsel
was obtaining details of the tax situations of the various members of the proposed class. Letters
were sent out to the contractors whose addresses were known. A private investigator was hired to
locate contact information for other contractors.
[15] In the settlement negotiations, Messrs. Sayers and Miranda, were disadvantaged by the
factor that even if success was achieved on a contested certification motion, the chances of
recovering from Shaw on the merits of the claim were uncertain and would involve substantial
time and expense. Uncertainty arises, among other reasons, from the novelty of the negligence
claim and the possibility that the claims based on statutory entitlements were statute-barred. In
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(d) Did Shaw breach the terms of its contracts with class members by failing to create an
independent contractor, rather than an employment, relationship?

addition, assuming the case went to individual issue trials, there were significant mitigation
issues.
[16] Between April and October 2010, the parties, through their counsel, arrived at a
settlement. The Defendants do not admit liability. The settlement involves consent certification,
creation of three funds, and a claims process.

C.
[17]

Details o f the Settlement
Details of the settlement are as follows:
• A fund of $137,800 is created for fixed payments of $1,300 (less legal fees and costs) to
all class members for vacation pay and other statutory entitlements. To qualify for a
payment, a class member must submit a claim stating that he or she entered into an
Owner-Operator Agreement between 1997 and 1999 and provided services under the
Agreement to Shaw clients during that period.
• A fund of $200,000 is created for payments (less legal fees and costs) to those class
members who were reassessed by the CRA for additional income taxes based on
misclassification as independent contractors rather than employees. To qualify for a
payment, a class member must (a) show that he or she was reassessed by the CRA for
any taxation year between 1997 and 1999 in an amount greater than $2,250, and (b)
submit a properly documented claim demonstrating that his or her reassessment by CRA
was attributable to being classified as an independent contractor rather than employee.
• Unclaimed amounts from the statutory benefits fund will be allocated to the income tax
payments fund.
• Counsel for the parties will administer all claims. They may obtain, if necessary, the
assistance of a small business tax accountant, David Gellman, C.A, to deal with
individual claims.
• If a disagreement arises as to whether a particular claim qualifies for payment, the claim
will be submitted to a neutral claims officer for resolution. If, at the conclusion of the
claims process, there are any unclaimed monies, the monies will revert to Shaw.
• A fund of $50,000 is created for legal fees and disbursements required to obtain
settlement approval and for claims administration.
• The Settlement Agreement provides for a claims bar date of 90 days from the date of
settlement approval or until May 2, 2011.
• The opt-out period for all class members is May 2, 2011.

[18]
Messrs. Sayers and Mirandas’ counsel recommended the settlement because it provided
a small payment to all class members and a potentially significant payment to class members
who were reassessed by the CRA and who can demonstrate that the reassessment was for
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unanticipated tax liability relating to disallowance of business deductions. Messrs. Miranda and
Sayers have accepted counsel’s recommendation to seek approval of the settlement.

Notification o f the Proposed Settlement

[19] On November 8, 2010, the court approved a notice informing class members that a
settlement approval hearing would take place on February 10, 2011.
[20] The November Notice appended claim forms. Class members were encouraged to fill out
and return the forms by December 31, 2010 because, in the words of the notice, "the number of
forms received and the amounts claimed by class members [would] assist the court in
determining whether the proposed settlement is fair, reasonable, and in the best interests of the
class." The Notice also appended opt-out forms for those class members who did not wish to
participate in the class proceeding and/or the proposed settlement.
[21] Subsequently, letters were prepared and sent to each class member (including those
located by the investigator) containing copies of the notice and claim/opt out forms. To date, 30
claim forms have been received. The total value of known reassessment claims is now
$356,817.44.
[22]

No objections to the settlement have been received.

E.

Certification

[23]
Pursuant to s. 5(1) o f the Class Proceedings Act, 1992, S.O. 1992, c.6, the court shall
certify a proceeding as a class proceeding if: (a) the pleadings disclose a cause of action; (b)
there is an identifiable class; (c) the claims of the class members raise common issues of fact or
law; (d) a class proceeding would be the preferable procedure; and (e) there is a representative
plaintiff who would adequately represent the interests of the class without conflict of interest and
who has produced a workable litigation plan.
[24] Where certification is sought for the purposes of settlement, all the criteria for
certification must still be met: Baxter v. Canada (Attorney General) (2006), 83 O.R. (3d) 481
(S.C.J.) at para. 22. However, compliance with the certification criteria is not as strictly required
because of the different circumstances associated with settlements: Bellaire v. Daya, [2007] O.J.
No. 4819 (S.C.J.) at para. 16; National Trust Co. v. Smallhorn, [2007] O.J. No. 3825 (S.C.J.) at
para. 8; Nutech Brands Inc. v. Air Canada, [2008] O.J. No. 1065 (S.C.J.) at para. 9.
[25] I am satisfied that for settlement purposes, all the criterion for certification have been
satisfied in the case at bar. I, therefore, certify this application as a class proceeding pursuant to
the Class Proceedings Act, 1992.

F.

Settlem ent Approval

[26] To approve a settlement of a class proceeding, the court must find that in all the
circumstances the settlement is fair, reasonable, and in the best interests of those affected by it:
Dabbs v. Sun Life Assurance, [1998] O.J. No. 1598 (Gen. Div.) at para. 9; Parsons v. Canadian
Red Cross Society, [1999] O.J. No. 3572 (S.C.J.) at paras. 68-73.
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[27] In determining whether to approve a settlement, the court, without making findings of
facts on the merits of the litigation, examines the fairness and reasonableness of the proposed
settlement and whether it is in the best interests of the class as a whole having regard to the
claims and defences in the litigation and any objections raised to the settlement: Baxter v.
Canada (Attorney General) (2006), 83 O.R. (3d) 481 (S.C.J.) at para. 10.
[28] When considering the approval of negotiated settlements, the court may consider, among
other things: (a) likelihood of recovery or likelihood of success; (b) amount and nature of
discovery, evidence or investigation; (c) settlement terms and conditions; (d) recommendation
and experience of counsel; (e) future expenses and likely duration of litigation and risk; (f)
recommendation of neutral parties, (g) if any; number of objectors and nature of objections; (h)
the presence of good faith, arms-length bargaining and the absence of collusion; (i) the degree
and nature of communications by counsel and the representative parties with class members
during the litigation; and (i) information conveying to the court the dynamics of and the positions
taken by the parties during the negotiation: Dabbs v. Sun Life Assurance Company o f Canada
(1998), 40 O.R. (3d) 429 (Gen. Div.) at 440-44, affd (1998), 41 O.R. (3d) 97 (C.A.), leave to
appeal to S.C.C. refused Oct. 22, 1998, [1998] S.C.C.A. No. 372; Parsons v. The Canadian Red
Cross Society, [1999] O.J. No. 3572 (S.C.J.) at paras. 71-72; Frohlinger v. Nortel Networks
Corp., [2007] O.J. No. 148 (S.C.J.) at para. 8; Kelman v. Goodyear Tire and Rubber Co., [2005]
O.J. No. 175 (S.C.J.) at paras. 12-13; Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd.
(2005), 74 O.R. (3d) 758 (S.C.J.) at para. 117; Sutherland v. Boots Pharmaceutical pic, [2002]
O.J. No. 1361 (S.C.J.) at para. 10.
[29] In my opinion, the settlement in this case is fair, reasonable, and in the best interests of
the Class Members.

G.

Fee Approval

[30] Mr. Sayers entered into a Class Action Retainer Agreement in August 2004. The Fee
Agreement provides, among other things, that Gowlings will be paid 30% of any settlement
recovered on behalf of the class.
[31] Lawyers, students, and paralegals have docketed about 320 hours on the file since it was
opened in March 2004. If billed at normal hourly rates, the current value of the accumulated
fees, disbursements and taxes would be about $155,000.
[32] The disbursements are currently $3,245.41 and applicable taxes are $9,707.70. The total
disbursements will likely increase to cover the costs of a chartered accountant, David Gellman
C.A., who will be retained by Gowlings to review all reassessment information provided by class
members in support of their claims.
[33] Under the terms of the settlement, assuming all funds are paid to class members,
Gowlings will recover 30% of $337,800 ($137,800 + $200,000) or about $101,340 plus $50,000
for a total of $151,340 for fees, disbursements, and all applicable taxes to cover services
rendered until all claims are processed and/or adjudicated.
[34] The total settlement amount, taking into account all taxes, fees and disbursements
incurred to date, and fees and disbursements anticipated to complete the settlement (including a
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[35] The fairness and reasonableness of the fee awarded in respect of class proceedings is to
be determined in light of the risk undertaken by the lawyer in conducting the litigation and the
degree o f success or result achieved: Serwaczek v. Medical Engineering Corp., [1996] O.J. No.
3038 (Gen. Div.); Parsons v. Canadian Red Cross Society (2000), 49 O.R. (3d) 281 (S.C.J.);
Smith v. National Money Mart, [2010] O.J. No. 873 (S.C.J) at paras. 19-20.
[36] Where the fee arrangements are a part of the settlement, the court must decide whether
the fee arrangements are fair and reasonable, and this means that counsel are entitled to a fair fee
which may include a premium for the risk undertaken and the result achieved, but the fees must
not bring about a settlement that is in the interests of the lawyers, but not in the best interests of
the Class Members as a whole: Smith v. National Money Mart, supra, at para. 22.
[37] Fair and reasonable compensation must be sufficient to provide a real economic incentive
to lawyers to take on a class proceeding and to do it well: Smith v. National Money Mart, supra,
at para. 23.
[38] Factors relevant in assessing the reasonableness of the fees of Class Counsel include: (a)
the factual and legal complexities of the matters dealt with; (b) the risk undertaken, including the
risk that the matter might not be certified; (c) the degree of responsibility assumed by Class
Counsel; (d) the monetary value of the matters in issue; (e) the importance of the matter to the
Class; (f) the degree of skill and competence demonstrated by Class Counsel; (g) the results
achieved; (h) the ability of the Class to pay; (i) the expectations of the Class as to the amount of
the fees; (j) the opportunity cost to Class Counsel in the expenditure of time in pursuit of the
litigation and settlement: Smith v. National Money Mart, supra, at paras. 19-20.
[39] In my opinion, class counsel’s fee should be approved. Gowling, LaFleuer Henderson
LLP expended considerable time over a six-year period without any guarantee of payment. The
case called for ingenuity and creativity in negotiating a settlement that would provide a payment
for every class member and a potentially significant contribution toward the reassessed tax
liability of others. While the recovery is only partial, it is doubtful any recovery at all would have
been possible but for the lawyers’ willingness to assist the class. If the lawyers were not paid a
substantial portion of their actual time, there would be no incentive to take on this type of
proceeding.
[40] I approve the counsel fee. I believe that the lawyers have earned their fee. The fee is fair
and reasonable compensation in all the circumstances.

H.

Conclusion

[41] For the above Reasons, I certify this action as a class proceeding, approve the settlement,
and approve the counsel fee.

Perell, J.
Released: February 10, 2011
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chartered accountant), is less than the actual value of Gowlings' fees and disbursements to date
without any fee or premium and would represent a substantial but not full, indemnity award.
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Appeal by solicitors for the plaintiff in a class action, Gagne, from the dismissal of their motion for
court approval to increase their base fee by a multiple of three. Gagne brought a class action for
wrongful dismissal against the defendant, Silcorp. Pursuant to a written agreement, the lawyers took
her class action on a contingency basis as permitted by the Class Proceedings Act. They agreed that
the base fee would be the product of the hours worked by the lawyers and their usual hourly rates.
Negotiations resulted in a fairly quick settlement. Mini hearings were held to resolve individual
claims. The final total gross recovery was $1,945,723. The lawyers motion for court approval to
increase their base fee by a multiple of three was denied, and they were allowed only their base fee.
The motions judge found that there was no material risk in accepting the retainer and that the base
fee was fair compensation for the lawyers' services in obtaining the degree of success they had.
They appealed to the Ontario Court of Appeal.
HELD: Appeal allowed. A multiplier of two was to be applied to the base fee. This was fair and
reasonable compensation as contemplated by the retainer, and it represented a multiplied fee that
was much less than ten per cent of gross recovery. It provided a sufficient real incentive for
solicitors in future similar cases. The motions judge erred by failing to give due weight to relevant
risk and success considerations. Both the degree of risk assumed by the lawyers and the degree of
success they achieved were relevant considerations. Here, while the risk of an adverse finding on
liability was minimal, there was a material risk of non-certification. As well, there were significant
elements of success in the way the solicitors conducted the proceedings. Weighed against these
success factors was the fact that individual class members incurred further legal fees to finally
realize on their claims after the settlement. Class members' views about whether the base fee should
be increased were not to be considered.
Statutes, Regulations and Rules Cited:
Class Proceedings Act, 1992, S.O. 1992, c. 6, s. 33, 33(2), 33(7)(b).
Employment Standards Act, R.S.O. 1990, c. E-14.
Counsel:
Paul S.A. Lamek, Q.C., for the appellant solicitors.
McGowan & Associates and Jeff Burtt, advocate.

The judgment of the Court was delivered by
1 GOUDGE J.A.:-- The Class Proceedings Act, 1992, S.O. 1992, c. 6 (the "Act") permits a
solicitor to take a class action on a contingency basis. If the action is successful the Act permits the
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solicitor to seek the court's approval to increase his or her base fee by applying a multiple to that
fee. This appeal concerns the appropriate considerations that should inform the court's decision on
such a motion.
2 The appellants are solicitors who acted on behalf of the plaintiff Sherrie Gagne in a class action
against the defendant Silcorp Limited. The action was concluded successfully and the appellants,
having taken the case on a contingency basis, moved to increase their base fee by a multiple of
three. Southey J. denied this request, allowing the solicitors only their base fee, namely the product
of their usual hourly rates and their hours worked on the matter. This is an appeal from that
disposition.
THE FACTUAL BACKGROUND
3 Beginning in late 1996, the defendant Silcorp proceeded to merge the operations of the Becker's
and Mac's convenience store chains which it owned. As a consequence of the merger, a number of
its employees were no longer needed and were dismissed. Initially Silcorp offered those terminated
only an amount that was less than the minimum termination and severance pay to which they were
entitled under the Employment Standards Act, R.S.O. 1990, c. E.14.
4 On March 24, 1997 the appellant solicitors commenced a class action for wrongful dismissal on
behalf of those former employees who had been terminated. Sherrie Gagne was the representative
plaintiff.
5 Immediately after commencing the action, the appellants brought a motion before Southey J.
seeking an injunction to compel Silcorp to comply with the Employment Standards Act. This
motion was adjourned from April 3, 1997 to April 17,1997 on the undertaking of Silcorp to
immediately comply with the requirements of that Act.
6 The parties then engaged in intensive negotiations which culminated in minutes of settlement
dated April 14, 1997. On April 17, 1997, that settlement was approved by Southey J. as required by
s. 29 of the Act. The settlement order was very complex but its essential elements were the
following:
*
*

*
*
*
*

The action was certified as a class proceeding for the purposes of the Act.
Sherrie Gagne was appointed the representative plaintiff on behalf of the
class of former employees who had been terminated by the defendant
Silcorp.
The appellant solicitors were appointed as counsel for the class.
The defendant was adjudged liable for compensatory damages and
Employment Standards Act entitlements.
The claims for punitive and exemplary damages were dismissed.
Pursuant to s. 25 of the Act, a reference was directed to determine the
quantum of damages for each class member.

Page 4

*
*

The terms of the reference created a mini-hearing process with a mediation
stage and an arbitration stage.
The class members were each permitted to be represented in the
mini-hearing process by a personal lawyer rather than the appellant
solicitors.

7 Between the date of the settlement and August 26, 1997, when the appellant solicitors prepared
the material seeking to triple their base fee, thirty-five individual claims were finally resolved
through the mini-hearing process. This court was further advised that by the time of this appeal, all
sixty-five class members had resolved their individual claims for a total gross recovery of
$1,945,723.
8 As required by the Act, the appellant solicitors executed a written agreement with the
representative plaintiff respecting their fees and disbursements. It provided that the payment of any
legal fees was contingent on the class action being concluded successfully as defined by the Act. It
also provided that the base fee would be the product of the hours worked by the solicitors and their
usual hourly rates. In addition, it set out that the solicitors could seek court approval for a multiplier
to be applied to that base fee. Finally, the agreement described two examples of how this might
work:
7.

The Consortium and the Client acknowledge it is difficult to estimate what the
expected fee will be. However, the following are estimates:

(a)

(b)

If the class action results in a quick settlement for the class, within 3
months after the date of this retainer, and at that time the Base Fee is
$50,000 and if the court sets the Multiplier at 3.0, then the fee will be
$50,000x3.0 = $150,000.
If the trial of the common issues occurs within 2 or 3 years and is decided
in favour of the class and no appeals are taken, and at the time the Base
Fee is $250,000 and if the court sets the Multiplier at 2.0, then the fee will
be $250,000 x 2.0 = $500,000.

These estimates do not include work for any mini-hearings or other proceedings
which may be necessary to deal with individual damage claims.
9 The motion brought by the appellants sought a multiplier of 3. In denying this request Southey
J. considered two factors, namely the degree of risk in accepting the retainer and the degree of
success achieved by the solicitors. He set out his analysis of each of these factors clearly and
concisely as follows:
As to the first of the above elements, I am unable to see any reason why
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the employees who were dismissed would not be entitled to their "entitlements"
under the Employment Standards Act and to compensatory damages, if any. It
appears to me that there was no serious issue as to liability in this case. In these
circumstances, I cannot find that there was any material risk in accepting the
retainer.

When I asked counsel for the Consortium to explain the risk, his reply was
that the difficulty arose out of procedural complexity. In my judgment, that is not
the sort of risk that should influence the multiplier. That sort of risk is adequately
covered by an award of a Base Fee in the full amount of the usual charges made
by the legal professionals, as I have approved in this case ...

As to the second element, what has been achieved? Former employees now
have available to them a procedure for the prompt determination of their claims.
For Achieving that result, the solicitors, in my opinion, are fairly compensated
for their services to August 8 last by the Base Fee of $109,411.28, including
GST. Any premium based on a high degree of success must depend on the
recovery in each case, which was not the subject of evidence before me.
10The appellants argue that Southey J. erred in his consideration of both the risk factors and the
success factors and, further, that he failed to give weight to the views of the class members who, it
is argued, appear content with a significant multiplier. No one appeared in opposition to the
appellants.
ANALYSIS
11

Central to a consideration of these arguments is s. 33 of the Act. It reads as follows:
Agreements for payment only in the event of success
33.-(l) Despite the Solicitors Act and An Act Respecting Champerty,
being chapter 327 of Revised Statutes of Ontario, 1897, a solicitor and a
representative party may enter into a written agreement providing for
payment of fees and disbursements only in the event of success in a class
proceeding.

Interpretation, success in a proceeding
(2) For the purposes of subsection (1), success in
a class proceeding includes,
(a) a judgment on common issues in favour of some or all
class members; and
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(b) a settlement that benefits one or more class
members.

Definitions
(3) For the purposes of subsections (4) to (7), "base fee" means the result
of multiplying the total number of hours worked by an hourly rate;
"multiplier" means a multiple to be applied to a base fee.

Agreements to increase fees by a multiplier
(4) An agreement under subsection (1) may permit the solicitor to make a
motion to the court to have his or her fees increased by a multiplier.

Motion to increase fee by a multiplier
(5) A motion under subsection (4) shall be heard by
a judge who has,
(a) given judgment on common issues in favour of some or
all class members; or
(b) approved a settlement that benefits any class
member.

Idem
(6) Where the judge referred to in subsection (5) is unavailable for any
reason, the regional senior judge shall assign another judge of the court for
the purpose.

Idem
(7) On the motion o f a solicitor who has entered into an agreement under
subsection (4), the court,
(a) shall determine the amount of the solicitor's base fee;
(b) may apply a multiplier to the base fee that results in fair and
reasonable compensation to the solicitor for the risk incurred in
undertaking and continuing the proceeding under an agreement for
payment only in the event of success; and
(c) shall determine the amount of disbursements to which the solicitor is
entitled, including interest calculated on the disbursements incurred, as
totalled at the end of each six-month period following the date of the
agreement.
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Idem
(8) In making a determination under clause (7)(a), the court shall allow
only a reasonable fee.

Idem
(9) In making a determination under (7)(b), the court may consider the
manner in which the solicitor conducted the proceeding.
12 This section makes clear that the motion seeking to apply a multiplier to the base fee can be
brought only after the class proceeding has been concluded successfully as defined in s. 33(2).
Section 33(7)(b) gives the judge a discretion in determining whether to apply a multiplier or not.
Hence, on appeal, while this court is not free to simply substitute its own exercise of discretion for
that exercised at first instance, reversal of the order appealed from may be justified if the motions
judge gave no weight or insufficient weight to considerations relevant to his decision. See Friends
of the Old Man River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3 at 76-77.
13 In applying this standard of review to the decision appealed from, it is appropriate to begin
with a consideration of the genesis of the Class Proceedings Act, 1992. It was enacted following
much legislative study and in the wake of a detailed report of the Ontario Law Reform Commission
laying out the broad rationale for such legislation. One of the objects which the Act seeks to achieve
is the efficient handling of potentially complex cases of mass wrongs. See Dabbs v. Sun Life
Assurance Company of Canada, a judgment of the Ontario Court of Appeal, released September 14,
1998 at p. 3.
14 Another fundamental objective is to provide enhanced access to justice to those with claims
that would not otherwise be brought because to do so as individual proceedings would be
prohibitively uneconomic or inefficient. The provision of contingency fees where a multiplier is
applied to the base fee is an important means to achieve this objective. The opportunity to achieve a
multiple of the base fee if the class action succeeds gives the lawyer the necessary economic
incentive to take the case in the first place and to do it well. However, if the Act is to fulfill its
promise, that opportunity must not be a false hope.
15 With that background, I turn to the judgment appealed from. As I have said, Southey J.
addressed two criteria in concluding that he would not apply a multiple to the base fee: the degree
of risk assumed by the solicitors and the degree of success they achieve. In my view, he was correct
in focusing on these two considerations. Section 33(7)(b) makes clear the relevance of "the risk
incurred in undertaking and continuing the proceeding under an agreement for payment only in the
event of success". Section 33(9) invites a consideration of the manner in which the solicitor
conducted the proceedings. However, for the reasons that follow I have concluded that he erred in
giving no weight to considerations relevant to each of the risk and success criteria.

Page 8

Risk Factors
16 The multiplier is in part a reward to the solicitor for bearing the risks of acting in the litigation.
The court must determine whether these risks were sufficient that together with the other relevant
considerations a multiplier is warranted. While this determination is made after the class proceeding
has concluded successfully, it is the risks when the litigation commenced and as it continued that
must be assessed.
17 The only risk factor considered by Southey J. was whether the defendant might ultimately
escape liability. Because there was no real doubt about that liability, he determined that there was
no material risk in accepting the retainer.
18 Since this class proceeding was concluded quickly, the risk assessment was properly focussed
on the risks incurred at the outset in undertaking the proceeding and did not have to extend to the
risks, if any, in continuing it. Nonetheless, in my view there was from the beginning a second
material risk that was a relevant consideration, namely the risk that comes with this action being
brought as a class proceeding, particularly the risk of non-certification. The certification step in a
class action is a significant one, often requiring extensive preparation by counsel. If certification is
denied, a solicitor who has agreed to a fee contingent on success recovers nothing. Moreover, when
this action was commenced, certification could not be predicted with certainty. A debate was quite
possible about whether the common issues requirement would be met or whether a class proceeding
was the preferable procedure given the enforcement mechanisms provided by the Employment
Standards Act. This risk factor was material and ought to have been given weight.
19 It is true that this risk factor will be present in most class proceedings. This factor should be
recognized so that solicitors faced with a class proceeding retainer will have the necessary
economic incentive to take on the matter. They will know that if, in prosecuting the action, they can
meet the success criterion there will be a real opportunity to have some multiple attached to the base
fee. To accord due weight to this consideration is to serve the legislative objective of enhanced
access to justice.
Success Factors
20 Section 33(9) invites the court, in determining whether a multiplier is appropriate, to consider
the manner in which the solicitor conducted the proceeding. Just as the real opportunity to receive
an enhanced reward for incurring the risks of the litigation serves as an incentive for the solicitor to
take on the retainer, that opportunity is also designed to serve as an incentive for the solicitor to
achieve the best possible results for the class, expeditiously and efficiently.
21 The only success factor considered by Southey J. was that a procedure had been provided to
former employees for the prompt determination of their claims. This was insufficient, in his view, to
warrant the application of any multiple to the base fee.
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22 In my view, this fails to recognize that the solicitors achieved immediate, partial success in
extracting a commitment from the defendant to comply forthwith with the Employment Standards
Act. Second, the ultimate settlement of the common issues was achieved quickly. Third, the
settlement provided for a creative and effective mini-hearing process that resulted in the complete
resolution of all individual claims within little more than a year. These factors are all relevant to the
degree of success with which the solicitors conducted the proceedings and all deserved to be
considered in determining whether a multiplier was appropriate.
Views of Class Members
23 In reaching his decision Southey J. did not consider the views of class members about whether
a multiplier should properly be applied to the base fee. In my view, he was correct in doing so. The
Act does not appear to invite such a consideration. Moreover, in this case those views, which are
said to constitute acceptance or even approval of a multiplier, can be gleaned only by a very tenuous
process of inference. One simply cannot say with any certainty that the views of class members on
this issue are as they are argued to be.
24 In summary, therefore, I have concluded that Southey J. erred in the exercise of his discretion
in failing to give due weight to relevant risk and success considerations. If appropriate weight is
accorded them, I think the conclusion must be that this is an appropriate case to apply a multiplier to
the base fee.
25 I recognize that the selection of the precise multiplier is an art, not a science. All the relevant
factors must be weighed. Here, while the risk of an adverse finding on liability was minimal, there
was a material risk of non-certification. As well, as I have outlined, there were significant elements
of success in the manner in which the solicitors conducted the proceedings. Weighed against these
success factors is the fact that following the April 17, 1997 settlement, individual class members
had to incur further legal fees to finally realize on their claims.
26 In the end, these considerations must yield a multiplier that, in the words of section 33(7)(b),
results in fair and reasonable compensation to the solicitors. One yardstick by which this can be
tested is the percentage of gross recovery that would be represented by the multiplied base fee. If
the base fee as multiplied constitutes an excessive proportion of the total recovery, the multiplier
might well be too high. A second way of testing whether the ultimate compensation is fair and
reasonable is to see whether the multiplier is appropriately placed in a range that might run from
slightly greater than one to three or four in the most deserving case. Thirdly, regard can be had to
the retainer agreement in determining what is fair and reasonable. Finally, fair and reasonable
compensation must be sufficient to provide a real economic incentive to solicitors in the future to
take on this sort of case and to do it well.
27 In this case, then, taking into account all the relevant considerations I have recited, in my view
the appropriate multiplier is two. This reflects the risk and success factors at play. It represents a
multiplied fee that is significantly less than ten per cent of gross recovery. It reflects the fact that

Page 10

this case does not exemplify the greatest risk or the greatest success. It is within the range
contemplated by the retainer agreement. And finally, the resulting compensation should provide a
sufficient real incentive for solicitors in future similar cases.
DISPOSITION
28 I would therefore allow the appeal and provide for a multiplier of two to be applied to the base
fee up to April 17, 1997, the date of the settlement order. I would vary the order below accordingly.
The appellants do not seek costs of the appeal and I would order none.
GOUDGE J.A.
CHARRON J.A. ~ I agree.
ROSENBERG J.A. ~ I agree.
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the Mitchell lawyers agreed that the bulk of the work on their case had been performed in Ontario.
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counsel went far beyond the scope of services usually rendered by lawyers. They devoted a large
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1 K.J. SMITH J.:—This application raises the question of the proper approach to the
compensating of plaintiffs' counsel in class actions brought in British Columbia.
I. INTRODUCTION
2 These are two of six parallel lawsuits commenced in British Columbia, Quebec, and Ontario on
behalf of residents of Canada infected directly and secondarily with Hepatitis C virus ("HCV") by
the Canadian blood supply between January 1, 1986, and July 1, 1990. The Endean action concerns
those British Columbia residents whose claims result from transfusion and the Mitchell action deals
with infected haemophilic residents of the province. The background of these actions is described in
Endean v. Canadian Red Cross Society (1997), 148 D.L.R. (4th) 158, [1997] 10 W.W.R. 752, 36
B.C.L.R. (3d) 350, 37 C.C.L.T. (2d) 242, 11 C.P.C. (4th) 368, rev’d in part (1998), 157 D.L.R. (4th)
465, [1998] 9 W.W.R. 136, 106 B.C.A.C. 73, 48 B.C.L.R. (3d) 90, 42 C.C.L.T. 222 (C.A.), leave to
appeal granted, [1998] S.C.C.A. No. 260 (S.C.C.) ("Endean No. 1"), wherein I certified the Endean
action as a class proceeding pursuant to the Class Proceedings Act, R.S.B.C. 1996, c. 50.
3 A settlement was ultimately reached between the plaintiffs and the Federal, Provincial, and
Territorial Governments (the "FPT Governments") in one pan-Canadian negotiation and was
approved by orders granted in each of the British Columbia Supreme Court, the Ontario Superior
Court of Justice, and the Quebec Superior Court. The terms of the settlement and the reasons for
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approval are described in my decision in Endean v. Canadian Red Cross Society (1999), [2000] 1
W.W.R. 688, 68 B.C.L.R. (3d) 350, the decision of Winkler J. in Parsons v. Canadian Red Cross
Society, [1999] O.J. No. 3572 (S.C.J.), and the decision of Momeau J. in Honhon c. Canada
(Procureur general), [1999] J.Q. no 4370 (S.C.).
4 The settlement agreement requires the FPT Governments to pay monies into a trust fund to be
invested and managed for the benefit of the class plaintiffs. Payment of fees to class counsel is
provided for in clause 13.03 of the agreement as follows:
The fees, disbursements, costs, GST and other applicable taxes of Class
Action Counsel will be paid out of the Trust. Fees will be fixed by the Court in
each Class Action on the basis of a lump sum, hourly rate, hourly rate increased
by a multiplier or otherwise, but not on the basis of a percentage of the
Settlement Amount.
Although it was not spelled out in the formal agreement, the parties agreed, as well, that the fees as
approved by the courts shall not exceed $52,500,000 in total.
5 Counsel for the plaintiffs have agreed among themselves to seek approval of fees of $7,500,000
for those representing the haemophilic classes and $45,000,000 for those representing the transfused
classes. Mr. Camp and Mr. Lemer, counsel for Ms. Endean and the class she represents, seek
approval of a fee of $15,000,000 plus disbursements. From their fee, they will pay the fees of
several other lawyers who acted for particular members of the British Columbia transfused class.
Mr. Storrow, counsel for the plaintiffs in the Mitchell action, seeks approval of a fee of $500,000
plus disbursements. Each of the applicants has a contingent-fee contract with his representative
plaintiff providing for payment of a lump-sum fee in the amount claimed and disbursements.
II.

1.

THE LAW

The Class Proceedings Act

6 The applications are brought pursuant to s. 38 of the Class Proceedings Act, which provides, in
relevant part, as follows:
38.

(1) An agreement respecting fees and disbursements between a solicitor
and a representative plaintiff must be in writing and must

(a)
(b)
(c)

state the terms under which fees and disbursements are to be paid,
give an estimate of the expected fee, whether or not that fee is
contingent on success in the class proceeding, and
state the method by which payment is to be made, whether by lump

Page 5

(2)

(7)
(a)
(b)
(c)
(d)

sum or otherwise.
An agreement respecting fees and disbursements between a solicitor
and a representative plaintiff is not enforceable unless approved by
the court, on the application of the solicitor.

If an agreement is not approved by the court, the court may
determine the amount owing to the solicitor in respect of fees and
disbursements,
direct an inquiry, assessment or accounting under the Rules of Court to
determine the amount owing,
direct that the amount owing be determined in any other manner, or
make any other or further order it considers appropriate.

7 The agreements in question satisfy the requirements of s-s. 38(1). The issue is whether they
should be approved pursuant to s-s. 38(2) and, if not, what disposition should be made pursuant to
s-s. 38(7).
8 The Class Proceedings Act provides no guidance as to how the court should approach the
approval. Accordingly, the statutory and common law of general application in respect of solicitors'
fees must apply. I will return to this aspect of the discussion after considering the approach
proposed by Mr. Turriff on behalf of the FPT Governments.
2.

The approach proposed by the FPT Governments

9 I preface these comments by observing that I requested the assistance on this application of
counsel for the FPT Governments. In my view, they are in a uniquely advantageous position to
comment on the litigation risks run by plaintiffs' counsel and on the value of the contributions made
by them to the ultimate settlement, which are the two issues upon which Mr. Turriff focussed his
submissions. However, Mr. Turriff did not put before me any evidence of the opinions or
observations of Messrs. Whitehall, Haig, or Prowse, who carried these actions for the FPT
Governments and negotiated the settlement with plaintiffs' counsel. That is unfortunate, as I remain
of the view that their opinions would have been helpful.
10 Mr. Turriff suggested a method of assessing lawyers' fees based on an approach that has been
used in Ontario and in the United States, known in those jurisdictions respectively as the
"base-fee/multiplier" approach and the "lodestar/multiplier" approach. In Mr. Turriff s submission,
this method is grounded in economic theory and is a rational and scientific approach to the
assessment of lawyers' fees. He contrasted this with the traditional approach in British Columbia,
which he characterized as based on "intuition and impression."
11

As the multiplier method has a history in Ontario and in the United States, I will first consider
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the situation in those jurisdictions.
12 The Ontario Class Proceedings Act, 1992, S.O. 1992, c. 6, provides, in s-s. 33(1), that lawyers
for a representative plaintiff may enter into fee agreements providing for payment of fees only in
the event of success. Sub-sections 33(3) to (8) provide for the multiplier approach advocated by Mr.
Turriff. "Base fee" is defined in s-s. (3) as the product of the total number of hours worked by the
solicitor and an hourly rate, and "multiplier" is defined as a multiple to be applied to the base fee.
Sub-sections (4) through (8) enact that the solicitor may apply to have his or her fees increased by a
multiplier and that, on such an application, the court must determine a "reasonable" base fee and
may then apply a multiplier that "results in fair and reasonable compensation to the solicitor for the
risk incurred in undertaking and continuing the proceeding."
13 However, contingent fees derived other than from a base fee/multiplier are not prohibited in
class actions in Ontario: see Nantais v. Telectronics Proprietary (Canada) Ltd. (1996), 28 O.R. (3d)
523 (Gen. Div.) and Crown Bay Hotel Ltd. Partnership v. Zurich Indemnity Co. of Canada (1998),
40 O.R. (3d) 83 (Gen. Div.). In the latter decision, Winkler J. approved a percentage contingent fee
and observed, at p. 88, that percentage contingent fees may be desirable to promote the policy
objective of judicial economy in that they encourage efficiency in the litigation and discourage
unnecessary work that might otherwise be done by the lawyer simply in order to increase the base
fee.
14 Mr. Justice Winkler's observation has support in the American experience, which is discussed
in the decision of the United States Court of Appeals, District of Columbia Circuit, in Swedish
Hosp. Corp. v. Shalala, 1 F.3d 1261 (D.C. Cir. 1993). In that case, the Court observed, at pp.
1265-66, that the percentage-of-the-fund method of calculating fees was the most common
approach in the United States until 1973. The rationale underlying this method is that plaintiffs'
attorneys who create a common fund for a class of individuals should be paid a reasonable fee from
the fund as a whole in order to avoid the unjust enrichment of class members who would not
otherwise contribute to the legal costs [p. 1265].
15 The Court recounted that, in Lindy Brothers Builders, Inc. v. American Radiator & Standard
Sanitary Corp., 487 F.2d 161 (3d Cir. 1973), the Third Circuit introduced the "lodestar/multiplier"
approach in reaction to a perception that percentage fees sometimes resulted in large fee awards.
The lodestar, like the base fee in Ontario, is the product of the hours reasonably spent and a
reasonable hourly rate. Under this approach, the lodestar is to be adjusted upward or downward by a
multiplier to reflect such factors as the contingency nature of the case and the quality of the lawyers'
work.
16 The Court went on to explain, at p. 1266, that the lodestar approach gained predominance in
the United States until the Third Circuit appointed a task force to compare the respective merits of
the two approaches. The task-force report described the lodestar method as a "cumbersome,
enervating, and often surrealistic process of preparing and evaluating fee petitions that now plagues
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the Bench and Bar." The report enumerated several criticisms of the lodestar approach, which are
summarized at pp. 1266-67 as follows:
1)

it "increases the workload of an already overtaxed judicial system"; 2) the
elements of the process "are insufficiently objective and produce results that are
far from homogeneous"; 3) the process "creates a sense of mathematical
precision that is unwarranted in terms of the realities of the practice of law"; 4)
the process "is subject to manipulation by judges who prefer to calibrate fees in
terms of percentages of the settlement fund or the amounts recovered by the
plaintiffs or of an overall dollar amount"; 5) the process, although designed to
curb abuses, has led to other abuses, such as "encouraging lawyers to expend
excessive hours engaging] in duplicative and unjustified work, inflating] their
'normal' billing rate[s], and including] fictitious hours"; 6) it "creates a
disincentive for the early settlement of cases"; 7) it "does not provide the district
court with enough flexibility to reward or deter lawyers so that desirable
objectives, such as early settlement, will be fostered"; 8) the process "works to
the particular disadvantage of the public interest bar" because, for example, the
"lodestar" is set lower in civil rights cases than in securities and antitrust cases;
and 9) despite the apparent simplicity of the lodestar approach, "considerable
confusion and lack of predictability remain in its administration."

17The task force concluded, as is set out at p. 1267, that the lodestar approach should be retained
in "statutory fee" cases but that the percentage fee was the best approach for "common fund" cases.
This distinction is significant for the present analysis, and is explained in In Re Prudential Ins. Co.
of America Sales Litigation, 148 F.3d 283 (3d Cir. 1998) at p. 333:
... The percentage-of-recovery method is generally favored in cases involving a
common fund, and is designed to allow courts to award fees from the fund "in a
manner that rewards counsel for success and penalizes it for failure." ... The
lodestar method is more commonly applied in statutory fee-shifting cases, and is
designed to reward counsel for undertaking socially beneficial litigation in cases
where the expected relief has a small enough monetary value that a
percentage-of-recovery method would provide inadequate compensation.... It
may also be applied in cases where the nature of the recovery does not allow the
determination of the settlement's value necessary for application of the
percentage-of-recovery method....
Clearly, the actions presently under consideration are analogous to the common fund cases in the
American jurisprudence.
18 Class actions are new to British Columbia: the Class Proceedings Act was enacted in 1995 and
the Ontario Class Proceedings Act, 1992, from which it drew heavily, was enacted in 1992. In M.
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Eiezenga, M. Peerless, and C. Wright, Class Actions Law and Practice (Markham: Butterworths,
1999) at s. 1.12, p. 1.4, the authors noted that class actions for damages first became available in the
United States in 1938 and observed:
The American experience is thus more mature than its newer Canadian
counterpart and was available as relevant background for Canadian legislators to
draw upon.
Accordingly, there is much to be learned from the long experience of American courts with the
methods of compensating successful class counsel, and the cases that I have just mentioned provide
a valuable context in which to view the issue presently up for decision.
19 I reject Mr. Turriff s submission that the base-fee/multiplier approach should be imported into
British Columbia as the method of assessing the fees of plaintiffs' class counsel pursuant to s. 38 of
the Class Proceedings Act. The deficiencies in this methodology were identified by the Third
Circuit task-force report, supra, and its introduction into our jurisprudence is undesirable and
unnecessary. Its role should be confined to serving in appropriate circumstances as a tool for testing
the court's initial assessment.
20 One of the disadvantages inherent in the multiplier approach is exemplified in this case, where
Mr. Turriff applied for an order compelling production for his inspection o f all plaintiffs' files and
plaintiffs' counsels' billing records in the transfusion action and for leave to cross-examine Mr.
Camp on his affidavit. I reserved judgment on the application to cross-examine Mr. Camp, and I
will come to that shortly. I dismissed the application for production of records because it would
have constituted an unwarranted invasion by the defendants of the plaintiffs' solicitor-client
privilege and, as well, because it was unnecessary.
21 I reiterate the opinion that I expressed in that oral ruling that the review of fees pursuant to s.
38 of the Class Proceedings Act is similar to the review of fees in an infant settlement conducted
pursuant to the Infants Act, R.S.B.C. 1996, c. 223, and that the approach should therefore be
similar. I referred to Harrington (Guardian ad litem of) v. Royal Inland Hospital (1995), 131 D.L.R.
(4th) 15, 69 B.C.A.C. 1, 14 B.C.L.R. (3d) 201, 45 C.P.C. (3d) 105 (C.A.) and, in particular to the
remarks of Finch J.A. at para. 253 to the effect that, except in unusual cases, it is not necessary to
examine the lawyers' files and accounting records. In that case, the solicitor obtained approval of his
fee from a judge of this Court after another judge had adjourned his initial application and requested
further submissions. When this anomaly came to light, the second judge revoked her approval and
the first judge embarked on an examination o f the solicitors' files from which he concluded that the
solicitor had grossly exaggerated the amount of time that he had claimed to have spent on the
matter.
22 There has been no suggestion of any conduct of that sort here, and I remain of the opinion that
the type of discovery sought by Mr. Turriff is not appropriate in this context. The course that Mr.
Turriff was set upon would have resulted in a separate, lengthy, and complex proceeding to assess
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the reasonableness of the proposed fees and would set a precedent that is neither necessary nor
contemplated by s. 38 of the Act.
23 As well, I give no weight to the evidence of the economist, Mr. Ross, which was offered by
Mr. Turriff as expert opinion on, as Mr. Ross described it in his written report:
... the appropriate framework for determining the amount, if any, that should be
added to what would otherwise be a reasonable market value fee for professional
legal services provided by plaintiffs' counsel to ensure an economic incentive for
competent lawyers to take on class action contingency work that should be taken
forward.
24 Mr. Ross advocated formulae for the mathematical calculation of fees. They involved, at the
first stage, an "earnings equivalent multiplier" to be used to calculate the base fee using "judgmental
probability", that is, the probability that the action will succeed. At the second stage, a "risk
aversion multiplier" was offered to measure such things as the particular lawyer's risk of erratic
long-term income resulting from a series of unsuccessful contingency cases. The proper fee in any
given case, according to Mr. Ross, is the result produced by the following formula:
REASONABLE FEE = Reasonable hours worked X reasonable hourly rates X
(earnings equivalent multiplier X risk aversion multiplier)
where the multipliers change as the risks change from time to time throughout the retainer.
25 The chance of success in a given lawsuit and the risks to be run by an individual lawyer in
taking it involve a myriad of objective factors and many quintessentially subjective considerations.
These chances and risks are incapable of scientific calculation. The proposal advanced by Mr. Ross
gives the impression of mathematical precision but, at its heart, is no less arbitrary and subjective
than the approach conventionally followed by the courts of this province. The economic opinion
evidence is, therefore, not helpful.
26 As I understand Mr. Turriff s submission, his application to cross-examine Mr. Camp on his
affidavit is not based on the usual ground that Mr. Camp's assertions of fact were put in issue by
contrary evidence from Mr. Turriff s clients. There was no such evidence. Rather, he wished to
investigate Mr. Camp's actions and state of mind at various times throughout his retainer for the
purpose of establishing a factual basis for the application of the formula offered by Mr. Ross. As I
have rejected the formula, there is no need for the cross-examination. Moreover, any attempt to
quantify changes in litigation risk as events transpired would likely be futile and would consume an
unwarranted amount of time. Accordingly, the application to cross-examine Mr. Camp is dismissed.
27 Mr. Turriff s submissions on the effects of changing risks deserve comment. He identified a
number of events that he characterized as "risk-reducing." All of them, but one, related to the
evolving settlement agreement. It is true that the parties were moved along the path to settlement by
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such things as the publication in November 1997 of the Final Report of the Commission of Inquiry
on the Blood System in Canada (the "Krever report") and the announcement in March 1998 by the
FPT Governments of the availability of $1,100,000,000 to settle these actions. However, I cannot
accept that these events reduced the risk of failure of the negotiations in any real or measurable
way. The risk of failure continued to hinge on a multitude of factors any one of which could have
aborted the negotiations, a danger that continued even after the settlement had received court
approval.
28 The other "risk-reducing" factor identified by Mr. Turriff was the certification of the Endean
action. However, it would be wrong to treat counsel's success on this application as justification for
reducing the contingent fee on the theory that the skill and effort of counsel have made a successful
result more probable. At the outset of the retainer, counsel and clients knew that the enterprise
would fail if certification were denied. The chance of success or failure at this stage was therefore a
factor in the percentage fee initially agreed upon and, as well, by reason of the settlement
agreement, in the lump sum fee that was later substituted for it. It would be wrong to use hindsight
to give different weight to that risk than the lawyers and clients gave to it at the outset.
2.

The proper approach to assessing reasonableness

29 Mr. Turriff began his submission with the proposition that the courts of Quebec, Ontario, and
British Columbia must consider and weigh the evidence presented in all jurisdictions in order to
ensure "that no lawyer in any of the three jurisdictions becomes entitled to a fee which does not
accurately reflect his or her relative contribution towards the pan-Canadian settlement agreement."
In his submission, there is a possibility for conflicting judgments in this respect that, he contends,
would impair the integrity of all three awards and would undermine the legitimacy of all three
courts.
30 I agree that gross inconsistency between the fee awards in the three provinces should be
avoided if possible. On the other hand, it cannot be forgotten that each province has its own laws
and traditions in respect of solicitors' fees. I must act on the evidence presented in this Court and I
must apply the laws of British Columbia to arrive at my decision. However, in doing so, I must have
appropriate regard to the national context in which the legal actions have been resolved.
31 Section 66 of the Legal Profession Act, S.B.C. 1998, c. 9 governs contingent fee agreements.
Sub-section 66(2) provides that the benchers may make rules respecting contingent fee agreements,
including rules regulating the limits to lawyers' charges. By s-s. 68(2), the client has the right to
have the registrar examine a fee agreement and, by s-s. 68(6), the registrar is empowered to modify
or cancel the agreement if it is found to be unfair or unreasonable "under the circumstances existing
at the time the agreement was entered into."
32 Part 8 of the Law Society Rules, entitled "Lawyers' Fees", sets up a standard of fairness and
reasonableness. The relevant provisions say:
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8-1 (1) A lawyer who enters into a contingent fee agreement with a client must
ensure that, under the circumstances existing at the time the agreement is entered
into,

(a)
(b)

the agreement is fair, and
the lawyer's remuneration provided for in the agreement is reasonable.

(2)
A lawyer who prepares a bill for fees earned under a contingent fee
agreement must ensure that the total fee payable by the client

(a)
(b)

does not exceed the remuneration provided for in the agreement, and
is reasonable under the circumstances existing at the time the bill is prepared.

33 In addition to the statute law, the court has inherent jurisdiction to review the reasonableness
of solicitors' fees arising out of contingent fee agreements and, as well, inherent parens patriae
jurisdiction to ensure the reasonableness of legal fees incurred on behalf of class members who are
under legal disability: see Harrington (Guardian ad litem of) v. Royal Inland Hospital, supra at p.
264, para. 192 and pp. 266-67, paras. 197-99.
34 The meanings of the words "fair" and "reasonable" were considered in Commonwealth
Investors Syndicate Ltd. v. Laxton (1990), 50 B.C.L.R. (2d) 186 (C.A.) ("Commonwealth No. 1").
There, the Court was considering a predecessor of s. 66 of the Legal Profession Act, namely, s. 99
of the Barristers and Solicitors Act, R.S.B.C. 1979, c. 26, which, for present purposes, did not differ
in any material way. At pp. 198-99 of Commonwealth No. 1, the Court set out a two-step inquiry:
The first step investigates the mode of obtaining the contract and whether
the client understood and appreciated its contents.. . .

The second inquiry, assuming the contract is found to be "fair" involves an
investigation of the "reasonableness" o f the contract. On this investigation,
extending from the time of the making of the contract until its termination or its
completion, all of the ordinary factors which are involved in the determination of
the amount a lawyer may charge a client are to be considered . . . .
Thus, "reasonableness" relates to the amount of the fee.
35 In a second appeal in the Commonwealth case, reported as Commonwealth Investors
Syndicate Ltd. v. Laxton (1994), 94 B.C.L.R. (2d) 177 (C.A.), app. for leave to appeal dis'd, [1994]
S.C.C.A. No. 427, March 30, 1995 ("Commonwealth No. 2"), the Court dealt with the meaning of
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"reasonableness". McEachem C.J.B.C., speaking for the Court, referred to the oft-cited decision in
Yule v. Saskatoon (1955), 1 D.L.R. (2d) 540 (Sask. C.A.) and to the factors set out therein, namely:
the extent and character of the services rendered; the labour, time and trouble involved; the
character and importance of the litigation; the amount of money and the value of the property
involved; the professional skill and experience called for; the character and standing of counsel in
the profession; the results achieved; and, to some extent at least, the ability of the client to pay. He
observed, at pp. 183-84, para. 25, that further considerations apply in respect of contingent fees
including, at least, the risk of no recovery at all and the expectation of a larger fee based upon the
result than would be warranted in non-contingency cases.
36 However, the assessment is not produced by simply summing the results of the considerations
of each factor. McEachem C.J.B.C. made that clear at p. 187, para. 47, where he said:
All the circumstances must be considered, including the Yule factors, the risks
and expectations, and the terms of the bargain which is the subject matter of the
inquiry. With all this in mind, the court must then ask, as a matter of judgment,
whether the fee fixed by the agreement is reasonable and maintains the integrity
of the profession?
37 Mr. Laxton's contingent fee agreement in the Commonwealth cases related to a conventional
lawsuit, not to a class action. In my view, the approval of counsels' fees in class actions involves
additional considerations that are not present in the ordinary case.
38 First, the rationale for using percentage fees in "common fund" cases in the United States is
relevant. Class actions differ from conventional actions in that the beneficiaries of the action do not
participate actively in it, leaving the instruction of counsel to the representative plaintiff. As was
observed in Swedish Hosp. Corp. v. Shalala, supra at p. 1265, fees in these cases must be shared by
the beneficiaries of the fund in order to avoid their unjust enrichment. American courts have
recognized that this approach shifts the emphasis from the fair value of the time expended by
counsel, or what we would refer to as a quantum meruit fee, to a fair percentage of the recovery: see
Swedish Hosp. Corp. v. Shalala, supra at p. 1266.
39 In my opinion, the equitable sharing of fees by the recipients of the award or settlement is a
proper consideration in assessing the reasonableness of lawyers' fees in class actions. What is a fair
fee for the work done by the lawyer is important, but equally important is that each member of the
class should share in payment of a fair fee for the result achieved, as viewed from his or her
perspective. This notion has been recognized as a proper consideration in the approval of class
counsel fees in British Columbia. In Harrington v. Dow Coming Corp. (1999), 64 B.C.L.R. (3d)
332 (S.C.), at para. 18, E.R.A. Edwards J. observed that the factors that ought to be considered
include "the individual claimants' contribution to the fee as a portion of their recoveries." This
passage was applied by Brenner J. (as he then was) in Sawatzky v. Soci t Chirurgicale
Instrumentarium Inc. (8 September 1999), Vancouver C954740 (B.C.S.C.) at para. 8 and by
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Williamson J. in Fischer v. Delgratia Mining Corporation, [1999] B.C.J. No. 3149, (7 December
1999), Vancouver C974521 (B.C.S.C.) at para. 22. Accordingly, the proportion that the proposed
fee bears to the recovery is prominent in the analysis.
40 A second consideration arises from the unique nature of class proceedings. In a conventional
action, the causal relationship between the lawyers' work and the result achieved is normally
unquestioned. That is not necessarily so in class actions where the extent of the benefit brought
about by the lawyer's work must be ascertained. This concept is illustrated in In Re Prudential Ins.
Co. of America Sales Litigation, supra, where a class action was brought on behalf of millions of
policyholders alleging deceptive sales practices by a life insurer. The Court held that class counsel
should not be given full credit for the result when it was based, in part, on a compensation scheme
implemented as a result of an investigation by the New Jersey Insurance Commissioner, who
recommended a remediation plan to compensate affected policyholders, to prevent future violations,
and to restore public confidence in the insurance industry. In remarks that are apposite here, the
Court said, at p. 337:
While a party need not be the only catalyst in order to be considered a "material
factor" and may be credited for extra-judicial benefits created, there must still be
a sound basis that the party was more than an initial impetus behind the creation
of the benefit. Allowing private counsel to receive fees based on the benefits
created by public agencies would undermine the equitable principles which
underlie the concept of the common fund, and would create an incentive for
plaintiffs attorneys to "minimize the costs of failure . . . by free riding on the
monitoring efforts of others."
41 As I have already remarked, the American experience with class actions is instructive. I adopt
that reasoningand conclude that it is necessary, in considering the reasonableness of the fee in
relation to the results achieved, to consider the causal relationship between the efforts of class
counsel and the benefits conferred on the class claimants by the resulting recovery.
42

I turn now to a consideration of the fees proposed in these actions.
III.

1.

ANALYSIS AND CONCLUSIONS

Fees in the transfused class action

43 While an examination of the factors identified as relevant to the inquiry is necessary and will
be useful, it ought not to overwhelm the recognition of the "judgment, audacity and legal skill" of
counsel, to adopt a descriptive phrase used by McEachem C.J.B.C. in Commonwealth No. 2, supra
at p. 187, para. 46. In my view, Mr. Camp is one of only a few lawyers in this province with the
combination of legal talent, experience, and boldness necessary to have achieved this outcome.
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(a)

The extent and character of the services rendered

44 The scope of the services rendered by counsel in this case extended far beyond what is
normally encountered in the practice of law. Mr. Camp and Mr. Lemer had to deal with difficult
legal issues pertaining to product liability, professional negligence, and public policy in the context
of public blood-banking and infectious diseases. As well, they had to become familiar with the
epidemiology and natural history of HCV, a disease about which little was known at the outset and
about which medical opinion was evolving throughout the course of their retainer. Further, they had
to learn and to understand the workings of the public health care system in Canada and the interplay
between federal, provincial, and territorial governments in the administration of these matters. The
medical and political issues were overarching and were, to a large extent, out of their control. They
had to react to these things and to accommodate their approach as matters evolved. Throughout,
they were faced with disagreements between groups of infected persons and with the changing
political winds as these issues were debated in the public media and as governments and
government officials changed. At the same time, they had to deal with the many class members who
were understandably pressing them for a resolution of the matter. In short, the gravity and difficulty
of the task they faced was of the highest order.
(b)
45

The labour, time and trouble involved

It is necessary at this point to consider the duration of the retainer of class counsel.

46 The effective approval date for the settlement was January 22, 2000. Since that time, however,
Mr. Camp and Ms. Matthews have expended considerable time, along with counsel in the other
jurisdictions, in getting the settlement plan up and running to the point where benefits could be paid
to class members. Much of that time was necessitated by the removal and replacement of the initial
plan Administrator and, as well, considerable time was invested in preparing the many documents
required for the processing of claims.
47 The issue arises because the terms of the settlement provide for the creation of a Joint
Committee, comprised of three class counsel from the transfused class actions and one class counsel
from the haemophilic class actions. The terms of the settlement invest the Joint Committee with the
overall supervision of the administration of the plan, including the recommending of persons for
appointment by the courts as plan Administrator and the preparation of all necessary protocols. The
fees of the members of the Joint Committee are to be submitted to the courts for approval from time
to time throughout the life of the plan.
48 Mr. Camp is a member of the Joint Committee and, as I understand it, Mr. Turriff s position is
that the time expended by Mr. Camp and Ms. Matthews since January 22, 2000, should be billed as
Joint Committee fees and should not be taken into consideration on the approval of class counsel
fees.
49

I cannot agree. Class counsel were retained to recover money for the class plaintiffs on
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account of their claims, and the work of counsel under their retainer agreements is not finished until
that has happened. I understand that payments to class plaintiffs have begun this month.
Accordingly, now is the appropriate time to measure the reasonableness of the proposed fees. It
should be noted that Mr. Camp does not take the position that he should be entitled to charge for
this work as Joint Committee work in addition to his fee as class counsel. Quite properly, in my
view, he asks that his work to date be considered in relation to the reasonableness of his contingent
fee.
50 A second preliminary issue concerns the relevance of the time and effort expended by counsel
in preparing for and conducting the hearing of the application to approve class counsel fees. Mr.
Turriff s position is that this time was not spent for the benefit of class plaintiffs and is therefore not
relevant to the reasonableness of the proposed fee. However, s. 38 of the Class Proceedings Act
requires class counsel to seek court approval of their fees. This requirement is an integral part of the
statutory scheme for class actions. Moreover, it is a term of each of the fee agreements in issue that
the agreed fee will be subject to court approval. Accordingly, the obtaining of court approval of
their fees is part of the work plaintiffs' counsel were required to do and the time spent by them in
doing so must be considered in the assessment of the reasonableness of their fees.
51 In addition to their efforts in relation to the lawsuit and to the settlement, members of Mr.
Camp's firm have spent a great deal of time over the past four years dealing with the questions and
concerns of class claimants. As well, much time was devoted to meeting with HCV support groups
across the country and with the media. As of June 12, 2000, Mr. Camp's firm has docketed
approximately $3,200,000 in work in progress on this file. Mr. Camp and Ms. Matthews have
devoted the majority of their time to this action since it was commenced and, as a result, they have
declined many other retainers. For his part, Mr. Lemer has recorded more than $500,000 in time on
this file since its inception and has spent a large proportion of his professional time on it at the
expense of turning down remunerative work.
(c)

The character and importance of the litigation

52 The character of the litigation and its importance to the plaintiffs bear mentioning. As a class
action, this action involved many procedural and practical difficulties not encountered in
conventional litigation. As well, it was a highly complex product liability/medical negligence case
attendant with great risk. The members of the plaintiff class are infected with a debilitating disease
that will, in many cases, lead to a protracted and uncomfortable death. The events that precipitated
this lawsuit constituted a national public-health disaster. This case was therefore of immense
importance to the class plaintiffs and was important, as well, to the Canadian public for the light
that it shed on the problems that gave rise to this national tragedy.
(d)

The amount of money involved

53 The total value of the settlement, in present-value terms, is in the order o f $ 1,600,000,000. So
far as I am aware, this is the largest settlement of a tort claim for damages for personal injuries in
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Canadian history.
(e)

The professional skills and experience called for

54 Mr. Turriff conceded that the work done by plaintiffs' counsel required a high level of skill;
that it was complex, difficult, and well-done; and that the result achieved was excellent. These
points cannot be understated. To handle all of these matters and to persevere through to the
settlement ultimately achieved involved a quality of representation by counsel that is uncommon.
As was observed by McEachem C.J.B.C. in Commonwealth No. 2, supra at p. 185, para. 36:
... Because of the breadth of their experience, and their special adversarial skills
... senior counsel are quick learners who master the details, understand the issues,
conceptualize the difficulties, and figure out how to achieve the desired result.
The problems faced by Mr. Laxton were complex and formidable.
Those remarks aptly describe Mr. Camp and the difficulties he faced. This view is shared by Jack
Giles, Q.C., a highly-regarded barrister of some forty years experience. In his opinion letter, which
was filed in evidence, he said that the result was:
... a truly remarkable achievement. It was obtained in the face of daunting
obstacles and grave risks. It called for a high degree of experience, skill, courage
and determination.

(e)

The character and standing of counsel

55 Mr. Giles commented, as well, that Mr. Camp was uniquely fitted by his experience and
standing for the role of lead counsel in this matter. The evidence supports that view. Moreover, Mr.
Lemer has a wealth of experience in blood-related litigation and made good use of his knowledge
and experience and, as well, of his relationships with experts in the related fields and with counsel
of similar interests.
(I)

The ability of the clients to pay

56 The class plaintiffs began with doubtful claims and it is highly unlikely that any of them could
have afforded to pay for individual legal representation in this case. Certainly, Ms. Endean could
not have done so. The cost of lawyers and experts, and the potential costs payable to the defendants
in the event of failure, were simply prohibitive. These actions were able to go forward only because
they were carried by counsel pursuant to contingent fee agreements.
(g)

The results achieved

57 The class members will recover full and generous benefits as a result of the settlement and
they will do so through a simple, administrative procedure without the necessity of engaging
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lawyers. Moreover, their costs of claiming compensation are to be covered by the settlement fund.
The results achieved can only be described as excellent.
(h)

The Risk of No Recovery

58 The risk of no recovery at all was substantial.
59 A demonstration of that proposition is the fact that the other two law firms consulted by the
prospective class plaintiffs were unwilling to take the case on a pure contingency. One was prepared
to take it only if paid hourly rates, with the plaintiffs to pay disbursements, and the other, although
prepared to act for a contingent fee, insisted that the plaintiffs pay the disbursements. O f the three
candidates for the action, only Messrs. Camp and Lemer were willing to undertake the action on a
contingent fee at no cost to the plaintiffs.
60 The plaintiffs' best chance of establishing liability was against the Canadian Red Cross, but
those hopes were dashed when this action was stayed against that organization and it was granted
protection from its creditors pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c.
C-36, leaving minimal assets available for satisfaction of any judgment. As well, the stay impeded
the ability of counsel for the plaintiffs to obtain important evidence from the Canadian Red Cross
through pre-trial discovery. On the other hand, the risk of failure on liability against the FPT
Governments was real and significant.
61 It was not only the risk of failure in the lawsuit that counsel had to contend with. There were
also political risks. The danger existed throughout that the FPT Governments might establish a
no-fault compensation scheme that would undermine these actions. This risk was heightened when
the Krever Commission recommended in November 1997 that a no-fault compensation scheme be
implemented by government for all those infected with HCV. Had that happened, these actions
would have been for naught and plaintiffs' class counsel would have had to absorb the considerable
costs they had incurred in carrying them.
62 There was also a significant risk that the settlement negotiations might fail. This was a matter
of grave concern because the prospects of achieving comparable recovery through a trial were poor.
Throughout the negotiations, counsel were frequently faced with potentially deal-breaking issues.
As well, there were disputes between the class plaintiffs and other groups of infected persons that
threatened to thwart a comprehensive settlement. There was, further, the risk that the courts would
not approve the settlement. After that obstacle was overcome, the risk of the settlement negotiations
aborting continued because of the modifications suggested by the courts. The FPT Governments
initially took the position that these modifications were material, which would have allowed them to
withdraw from the settlement, and it was only through further arduous bargaining that they were
persuaded to accept the changes.
63 Accordingly, the risk of no recovery was a substantial and omnipresent risk that did not
diminish over the course of the retainer but continued until the FPT Governments finally accepted
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the court-suggested modifications to the settlement agreement.
64 Moreover, the consequences of failure to Mr. Camp and Mr. Lemer would have been
devastating. Mr. Camp correctly described this enterprise during his submission as
"bet-your-firm-litigation."
(i)

The expectation of a larger fee than in a non-contingency case

65 It is the nature of contingent fees that counsel and client expect that the fee, if success is
achieved, will exceed what would otherwise be appropriate for the work done. Counsel shoulder the
risk of failure in these cases and they and their clients legitimately expect that they will recover an
enhanced fee for doing so. The evidence of Ms. Endean on this application bears this out.
(j)

The contribution of counsel to the result

66 I do not think that it can be said that counsel are seeking to take advantage of any
"extra-judicial" benefit to the class plaintiffs, as was the case in In Re Prudential Ins. Co. of
America Sales Litigation, supra. The first indication of a willingness by the FPT Governments to
pay compensation was on March 27, 1998, after the transfused class actions in British Columbia
and Quebec had been certified on behalf of residents of those provinces and after the action on
behalf of all other class members resident in Canada had been commenced in Ontario. Moreover,
the announcement of the available $1,100,000,000 limited the potential recipients to the claimants
in the class actions. In my view, the pre-eminent cause of the recovery in the context of this
discussion was the effort of class counsel, and it would not be proper to give them less than full
credit for the result.
67 As already noted, Mr. Turriff argued that I must measure the relative contribution of class
counsel in each province to the pan-Canadian settlement so that there will be no chance of counsel
in one province being credited in fees for value contributed by counsel in other provinces. However,
it is impossible in hindsight to unravel the many factors that influenced the ultimate outcome in this
case. The efforts of counsel in the other provinces undoubtedly played a large role. As well, the
voices of lobby groups and others heard through the media likely entered into the deliberations of
the FPT Governments. It is not necessary to identify the discrete causal contributions and to
measure their respective force. It is sufficient to ascertain whether the efforts of Mr. Camp and Mr.
Lemer were a material cause of the result achieved to the extent that they should receive full credit
in their fees for the outcome. I have concluded that they were.
68 In that regard, it should be noted that Mr. Camp and Mr. Lemer were the first to obtain
class-action certification. Although the Quebec action had been commenced, it had not been
certified at that time. The Ontario action had not yet even been commenced. The certification was
no small accomplishment given the vigour with which the application was contested and the fact
that the only previous Canadian attempt to obtain certification for a mass tort action involving
infected blood had met with failure: see Sutherland v. Canadian Red Cross Society (1994), 17 O.R.
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(3d) 645 (Gen. Div.). Whether the actions in the other provinces would have gone forward
otherwise or not, it appears that the certification in British Columbia was the catalyst that gave them
life.
69 The certification also energized plaintiffs' counsel nationally and Mr. Camp played a role in
bringing approximately twenty of them together to form a coalition for the purpose of advancing
their clients' claims. He made other significant contributions, as well. He was the chair of the
coalition's first negotiating committee and, when that committee became unwieldy, he was one of
three counsel delegated to negotiate for the transfused class, along with Mr. Strosberg of Ontario
and Mr. Lavigne of Quebec. Mr. Camp was the first to bring representatives of the FPT
Governments to the bargaining table when he met with Mr. Whitehall and Mr. Prowse, representing
the federal and British Columbia governments respectively, on February 11, 1998. This meeting led
to the further meetings that ultimately resulted in settlement. Mr. Camp and Ms. Tough, Ontario
counsel for the haemophilic classes, were instrumental in bridging the differences between the
transfused class members and the haemophilic class members. This accommodation resulted in their
bargaining jointly with the FPT Governments, which was critical to the success of the negotiations.
Mr. Camp's judgment and tactical decisions from time to time throughout the negotiations were
important to their success.
70 Mr. Lemer and Ms. Mathews made significant contributions as well. Both served on the
subcommittees formed by the coalition of lawyers for the purpose of facilitating negotiations and
moving the lawsuits forward. I have already commented on Mr. Lemer's depth of knowledge and
his value as a resource in relation to blood-related litigation.
71 I am satisfied that British Columbia class counsel made a substantial contribution to the result
and that their efforts were at least as valuable as those of class counsel in the other provinces. It
would not be proper in the circumstances to give them less than full credit for the result in the
assessment of the reasonableness o f their proposed fees.
(k)

The integrity of the legal profession

72 Next, Mr. Turriff submitted that the fee proposed here is "simply too much". He suggested
that a fee of this magnitude would "impair the integrity of the legal profession". That phrase appears
in the remarks of McEachem C.J.B.C. in Commonwealth No. 2, supra, where, at p. 187, para. 47, in
a passage that I have already quoted, he said:
. . . With all this in mind, the court must then ask, as a matter of judgment,
whether the fee fixed by the agreement is reasonable and maintains the integrity
of the profession? . . .
73 Esson C.J. (as he then was) commented on this concept in Richardson (Guardian ad litem of)
v. Low (1996), 23 B.C.L.R. (3d) 268 (S.C.) at paras. 29-30.1 think that what he envisaged in using
the phrase "integrity of the profession" was the decency, honour, and high-mindedness of the
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profession, both in substance and in public perception. He referred, for example, to the willingness
of lawyers to readily reduce the amount payable under a contingent fee agreement when
circumstances are such that the agreed fee would be disproportionate to the amount of effort, risk,
and cost involved; that the lawyer will be able to fill with other remunerative work the time set
aside to try a case that was settled; and that the client needs the funds and cannot really afford to
pay them to the lawyer despite the agreement.
74 Here, the fees proposed are very large. The total value of the time docketed by all plaintiffs'
counsel for the transfused class, including those who acted for individual plaintiffs and who will be
paid their fees by Mr. Camp, amounts to approximately $4,000,000. Accordingly, the proposed fee
is roughly 3.75 times the value that they have ascribed to their work. However, that is not
necessarily a reliable measure, as I have already noted. Moreover, it must be remembered that good
counsel can often achieve with a minimal effort what it might take less skillful counsel a great deal
of time to achieve, as was seen in Commonwealth No. 1 and Commonwealth No. 2. Good counsel
should not be penalized for their acuity and efficiency by basing their fees only on the amount of
time that it took them to accomplish their clients' objectives.
75 Mr. Camp and Mr. Lemer do not seek approval of a percentage fee in this case. However,
percentage contingent fees have long been common in British Columbia and have been approved in
class proceedings in this province: see Harrington v. Dow Coming Corp., supra, Campbell v.
Flexwatt Corp. (22 February 1996), Victoria 2895/95 (B.C.S.C.), and Fischer v. Delgratia Mining
Corporation, supra. A comparison between the proposed fees as a percentage of the settlement
amount and percentage fees approved in previous class actions will therefore be informative,
although I must not lose sight of the principle identified by Esson C.J. (as he then was) in
Richardson (Guardian ad litem of) v. Low, supra at para. 35:
The question "what is the reasonable fee?" must be answered, not as a
percentage, but in dollars.
76 There is evidence that British Columbia has approximately 22% of the transfused
HCV-infected cohort. On that basis, for purposes of rough estimation, approximately $352,000,000
of the $1,600,000,000 settlement can be notionally credited to the clients represented by Mr. Camp
and Mr. Lemer, and their proposed fee of $15,000,000 is 4.26% of the recovery.
77 A contingent percentage fee of that magnitude in an action for damages for personal injuries is
virtually unheard of in British Columbia. Rule 8-4(2) of the Law Society Rules permits a maximum
percentage of 40% in cases such as this. The vast majority of percentage contingent fees in British
Columbia range between 15% and 33 1/3%. In Harrington v. Dow Coming Corp., supra E.R.A.
Edwards J. observed that class counsel fees in the United States commonly range between 15% and
50%, and that a "presumptively reasonable rate" is 30%. He approved a contingent fee of 15%,
which produced a fee in the order of $6,000,000 for plaintiffs' class counsel. In Sawatzky, supra a
contingent fee of 20% amounting to $760,000 was approved. In Fischer, supra a fee of 30% of
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shares in a public company issued in settlement was approved, although the value of the fee in
monetary terms is not apparent.
78 The fee proposed here compares favourably in percentage terms with contingent fees
approved in Ontario and Quebec, as well. In Nantais, supra Brockenshire J. approved a percentage
fee of 30%, which yielded a fee of approximately $6,000,000. In Doyer v. Dow Coming Corp. (1
September 1999), Montreal 500-06-000013-934 (Q.S.C.) a percentage of 20% was approved
yielding a fee of $10,400,000. In Pelletier v. Baxter Health Care Corp., [1999] Q.J. No. 3038 (S.C.),
a percentage of 16.9% yielding $3,648,000 in fees was approved.
79 I note, as well, the observation of McEachem C.J.B.C., speaking for the Court in
Commonwealth No. 2, supra at p. 188, para. 49, that he saw nothing unreasonable or threatening to
the integrity of the profession in a fee of 25% "for the skillful recovery of $6.5 million." Further,
Mr. Giles, who is an experienced Vancouver barrister, as I have already noted, does not appear to
consider that Mr. Camp's proposed fee is unseemly: he expressed the opinion that it is reasonable in
all the circumstances.
80 I accept that a percentage fee should generally be lower where the recovery is higher.
However, 4.26% is modest by any standard.
81 Another important factor in this connection is that the fees are not to be deducted from the
compensation payable to the individual plaintiffs, as the settlement agreement provided for an
allocation of $52,500,000 for legal fees in addition to that compensation. It could be said that this
observation is illusory, as the $52,500,000 could have been allocated in part to plaintiffs' claims.
However, two facts cannot be overlooked. First, the individual compensation awards provided for in
the fund are full and generous and are available to the class members without further legal
proceedings. Secondly, the FPT Governments tacitly agreed to fees up to this amount when they
agreed upon the structure of the settlement fund.
82 Another perspective can be gained by considering the fee from the point of view of each
member of the class. It appears that there are approximately 22,000 class members in British
Columbia and the fee therefore works out to about $682 each. This is a modest fee for individual
awards ranging from a minimum of $10,000 in non-pecuniary compensation to a maximum of
$225,000 for non-pecuniary compensation plus loss of income, cost of care and home services, and
other expenses, particularly when the fee is not deducted from the award.
83 It is also important to note that the representative plaintiff, Ms. Endean, considers the fee to be
reasonable and urges the court to approve it.
84 While public perception is difficult to gauge, there is some interesting anecdotal evidence
here. On July 11, 1999, Mr. Camp appeared on a "hot line" radio show in Vancouver, on a station
that has coverage throughout the province, to discuss the $52,500,000 allocated for plaintiffs’
lawyers' fees in this case. After Mr. Camp explained his justification of that amount, the host took
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several calls from listeners. The majority of callers supported Mr. Camp's position and, of those
who were not supportive, none were overly critical. I do not give this evidence any weight as a
measure of public opinion on this matter, but it does suggest that at least some members of the
public would not think less of the profession if the fee proposed in this case should be approved.
85 In my opinion, to say that the fee is "simply too much" invites a completely arbitrary
assessment, one that depends upon the subjective opinions and whims of the particular judge
hearing the application. If the proposed fees are to be reduced on the ground that they impair the
integrity of the profession, some principled basis must be suggested for doing so. None has been
suggested and I cannot agree that the proposed fee should be reduced by an arbitrary amount
ostensibly to protect the integrity of the profession.
(1)

Public policy

86Mr. Turriff also advanced a public policy argument. He said that his clients want this Court to
establish an upper limit for fees in class actions generally. One of his clients, the Province of British
Columbia, enacted the Class Proceedings Act just a few years ago, in 1995, but did not impose any
upper limit on fees at that time. Under our system of government, the introduction of a public policy
of this nature is a matter for our elected representatives, not for this Court, and I decline Mr.
Turriff s invitation to judicially legislate an upper limit.
87 There is, however, an aspect of public policy that is relevant. It was captured by Professor
Garry D. Watson Q.C. in a paper entitled Class Actions: Uncharted Procedural Issues. In discussing
the issue of compensation for plaintiffs' class counsel in the context of the Ontario statute, he said
this:
This is a vitally important subject, not just because it determines what will
go into class counsel's pocket but because it will determine whether or not the
legislation is successful. In the final analysis whether or not the Class
Proceedings Act will achieve its noble objectives will largely depend upon
whether or not there are plaintiff class lawyers who are prepared to act for the
class and hence bring the actions. This in turn depends on two factors (a) the
level of monetary reward given to class counsel, and (b) the predictability and
reliability of the award. In the final analysis, both of these aspects are crucial.
Class actions will simply not be brought if class counsel are not adequately
remunerated for the time, effort and skill put into the litigation and the risk they
assume (under contingency fee arrangements) of receiving nothing. Equally
important is that such remuneration be reasonably predictable, i.e., that class
counsel can take on class actions with a reasonable expectation that in the event
of success they will receive reasonable remuneration. It is vital to the viability of
class actions that class counsel not be met on "judgment day" with judicial
pronouncements (issued with the "benefit" of hindsight) that class counsel "spent
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too much time, had hourly rates that were too high and in any event were
conducting a case which was not really risky at all" and awarded a low base fee
and a niggardly multiplier - except in very clear cases.
88 These comments flow from the objectives of the class action legislation, which include the
improvement of access to the courts for those whose actions might have merit but who would not
otherwise pursue them because the legal costs of proceeding are disproportionate to the amount of
the individual claims: see Endean No. 1, supra at para. 23. Given that objective, the courts must
ensure, first, that plaintiffs' lawyers who take on risky class actions on a contingent basis are
adequately rewarded for their efforts and, second, that hindsight is not used unfairly in the
assessment of the reasonableness of their fees.
89 On a consideration of all of the circumstances in this case, I am satisfied that the contingent
fee contract was fair at the time it was made and that the fee of $15,000,000 proposed by Mr. Camp
and Mr. Lemer is reasonable.
2.
90

Fees in the haemophilic class action

I turn now to the fee proposed by Mr. Storrow in the haemophilic class action.

91 Actions were commenced on behalf of the haemophilic claimants in Ontario, Quebec, and
British Columbia in 1998. The Ontario action was commenced by Ms. Tough, then of the firm of
Blake, Cassels & Graydon, who coordinated and supervised the actions in Quebec and British
Columbia as well. On May 1, 1998, the Vancouver office of that firm commenced the Mitchell
action in this Court. The nature and extent of the work done in the Vancouver office of the firm is
described in the following extract taken from Mr. Neaves' affidavit:
4.

Blakes Vancouver delegated to Ms. Tough the responsibility of acting as national
lead counsel on behalf of each plaintiffs' class in the British Columbia, Ontario
and Quebec Hemophiliac Class Actions. However, I spent a considerable amount
of time preparing for and participating in negotiation sessions with the FPT
governments on behalf of the Representative Plaintiff in this action and in
support of Ms. Tough's efforts. As a member of the Blakes Vancouver team, I
provided advice to senior personnel in the Canadian Hemophilia Society and to
members of the steering committee [of plaintiffs' class counsel], I frequently
consulted with and took instructions from the Representative Plaintiff. Mr.
Gruber spent a considerable amount of time preparing for the hearing to approve
the settlement that was ultimately reached and dealing with subsequent matters.
Throughout our involvement, Mr. Storrow provided the Blakes Vancouver team
with direction and advice and supported Ms. Tough in her national efforts.

92 Counsel for the haemophilic classes agreed to seek a collective fee of $7,500,000 and to share
it in proportion to the amount of work done in each province. According to Mr. Neaves, the
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$7,500,000 "primarily represents the work of Ms. Tough". In Mr. Neaves' words, the Vancouver
office did "the least amount of work on its own." As lawyers in the Vancouver office spent most of
their time assisting Ms. Tough, they agreed to seek $500,000 for their fees and Mr. Mitchell
executed a contingent fee contract with Blake, Cassels & Graydon in that amount on June 2, 1999.
93 Counsel for this group ran similar risks to counsel for the transfused group, including the risks
that for political reasons the FPT Governments would institute a no-fault compensation scheme and
that negotiations would fail. These risks had heightened consequences for counsel for the
haemophilic classes because of the greater litigation risk arising out of the grave difficulties they
would necessarily encounter in attempting to prove causation. In the case of the transfused
plaintiffs, it would be possible to identify a discrete transfusion as the source of the infection.
However, haemophilic plaintiffs have been receiving blood and blood products regularly, many
since before 1986, and the blood products were manufactured from pooled blood donations, making
proof of causation at a trial very difficult if not impossible. The settlement was therefore
particularly valuable for this group.
94 The compensation plan for these claimants is very similar to that agreed upon for the
transfused class. However, haemophilic plaintiffs have a better result than transfused plaintiffs in
some respects. First, haemophilic plaintiffs will not have to establish that their infection occurred
within the class period. This is a critical provision because of the inability of most haemophiliacs to
identify the source of their infection. Second, haemophiliacs will not be required to submit to liver
biopsies for the purpose of identifying the relevant stage of their illness for compensation purposes.
This is important because of the danger of uncontrollable bleeding from such an invasive procedure.
Next, estates and family members of haemophiliacs who died prior to January 1, 1999, and who
were infected with both HIV and HCV at the time of death may elect to receive a payment of
$72,000 without proof that HCV was the cause of death. Finally, haemophilic plaintiffs infected
with both HIV and HCV may avoid the stress and anxiety of participating in the long-term
compensation program by electing to take a lump sum payment of $50,000.
95 It is apparent that, in comparison to Mr. Camp and his colleagues, British Columbia counsel
for the hemophilic class made a smaller contribution to the outcome. The weight o f the following
factors accrues largely to Ms. Tough: the extent and character of the services rendered, the
professional skills and experience called for, the character and standing of counsel, the results
achieved, and the contribution of counsel to the result. On the other hand, although Ms. Tough
deserves the lion's share of credit for the result, there is no doubt that the efforts of British Columbia
counsel assisted her significantly in her efforts.
96 Other factors involved in the assessment of reasonableness are directly applicable to the claim
by British Columbia counsel. The risks of failure of the action and of the negotiations were assumed
by Mr. Storrow and his colleagues, though the consequences of failure were of a much lesser order
of magnitude to them than to Mr. Camp and Mr. Lemer. As well, it must be remembered that the
risk of failure in the litigation was far higher for this class than for the transfused class. The
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litigation was profoundly important to the haemophilic class members, the amount recovered is
generous, and the plaintiffs would not have been able to achieve the settlement without the
assistance of class counsel acting on a contingent fee agreement. Moreover, the character and
standing in the profession of Mr. Storrow and his colleagues is undisputed.
97 It must be noted that the Vancouver office of Blakes docketed no time on this matter until
March 28, 1998, the day following the announcement on behalf of the FPT Governments that they
would make $1,100,000,000 available to settle the actions. In pointing this out, Mr. Turriff
suggested that there was no significant risk run by British Columbia counsel. There is an initial
appeal to this assertion, but it does not tell the whole story. As I have already observed elsewhere in
these reasons, the risk that negotiations might founder was a real and present risk until well after the
judgments granting conditional approval of the settlement. Thus, the time invested by British
Columbia counsel was at risk of being valueless. As well, the Toronto arm of the firm had invested
substantial time and effort, through Ms. Tough, on behalf of haemophiliacs in the preceding years.
The thoroughness and quality of Ms. Tough's work stands out clearly on the evidence. While her
agreement to a fee of $500,000 for her Vancouver colleagues may seem generous, it is undoubtedly
an expression of her view of the value of their work to the overall result and of the extent o f the risk
that they ran. As such, I consider it to be evidence supporting the reasonableness of the proposed
fee.
98 Of the total amount of the settlement, it is estimated that approximately $150,300,000 should
be allocated notionally to the haemophilic classes. O f the approximately 1,650 haemophilic
plaintiffs nationally, approximately 180 are residents of British Columbia, or roughly 11%. If it is
assumed that the total recovery for British Columbia haemophilic plaintiffs is 11% of the
$150,300,000, that is, $16,533,000, the $500,000 share of the fee allocated to British Columbia
counsel is 3% of the recovery. That is a manifestly reasonable percentage.
99 Assuming a cohort of 180 plaintiffs resident in British Columbia, the fee represents a charge
of approximately $2,800 per plaintiff. While these are rough estimations, that is a reasonable
amount for each claimant to pay in relation to the benefits recovered for them.
100 If the matter is examined from the base fee/multiplier approach, the proposed fee does not
fare as well. A rough estimate o f the value attributed to the time docketed by the Vancouver office
of Blakes is $90,000. The proposed fee therefore represents a multiplier of 5.5, which is at the high
end of the range o f permissible multipliers using this approach.
101 The sorts of checks on reasonableness that I have just performed are useful as guides but, at
bottom, the question is whether the proposed fee is reasonable having regard to all of the relevant
circumstances. Having considered the circumstances, I conclude that this proposed fee of $500,000
meets the test for reasonableness.
3.

Disbursements
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102 As I understand it, Mr. Camp claims disbursements in the amount of $75,376 and Mr.
Turriff, having scrutinized the items comprising that total, agrees that the amount claimed is
reasonable and that the disbursements involved are properly payable. Accordingly, the claim for
disbursements totalling that amount is approved.
103 Mr. Storrow advised during his submission that the disbursements for which he claims
reimbursement total approximately $35,000. Mr. Turriff indicated that he wished to have some time
to review the disbursements claimed and to make a written submission if he should think it
necessary. I have not received anything further from counsel in this regard. Accordingly, if counsel
can agree on the disbursements, they may insert the agreed amount in the order to be drawn up
consequent on these reasons. There will be liberty to apply in the event that there are disbursement
items requiring adjudication.
K.J. SMITH J.
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ENDORSEMENT
(Settlement Approval and Fee Approval)
[1]
This is a motion for: (a) approval of a settlement reached by the parties; (b) approval of
the fees of Class Counsel; and (c) approval of an “honorarium” of $2,500.00 to the representative
plaintiff.
[2]
The plaintiff in this proposed class action alleges that Toronto Hydro-Electric System
Limited (“Toronto Hydro”) breached s. 4 of the Interest Act, R.S.C. 1985, c. 1-15, by failing to
inform its customers of the effective annual rate of interest it charged on overdue accounts.
[3]
Section 4 of the Interest Act states that where a written or printed contract provides for
interest to be paid at a rate or percentage for any period less than a year, and does not express the
equivalent annual rate, the collection of interest is limited to 5% per year. The rate actually
charged by Toronto Hydro was 19.56% per annum. This rate was set out in its tariff, which had
been approved by the Ontario Energy Board (“OEB”). However, Toronto Hydro’s invoices to its
customers referred only to a 1.5% monthly late payment interest charge and made no reference to
the effective annual rate of interest.
[4]
The plaintiff claims, among other things, that Toronto Hydro’s invoice did not comply
with the Interest Act. He alleges that he and other Class Members have been charged more than
the limit permitted by law and that Toronto Hydro has thereby been unjustly enriched.
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[5]
On June 16, 2011,1 heard a summary judgment motion brought by Toronto Hydro and a
cross motion for judgment brought by the plaintiff. While my decision was under reserve, I was
advised that counsel were pursuing settlement discussions. I agreed that my decision would not
be released if the parties were able to reach a settlement. Settlement discussions continued, with
counsel keeping the court advised of their progress, in the hope of reaching a settlement that
would form a proper framework for the resolution of the litigation.
(a)

Settlement Approval

[6]
The parties have executed a Settlement Agreement that,subject to theapprovalof the
court, resolves the claims of the Class Members for the total sum of CAD$5,835,882.00.
[7]
On February 8, 2012, there was a preliminarymotion to certify thisaction as a class
proceeding for the purposes of settlement and to establish a procedure for the dissemination of a
notice of this settlement hearing and an opt-out form. The opt-out period expired on April 16,
2012 andthere have been no opt outs. Nor have there been any objections to the proposed
settlement.
[8]

The basic terms of the settlement are as follows:
(a) The Defendant will consent to certification of a class proceeding for the
purposes of settlement. The Class will consist of:
All persons that were customers (retail, commercial or otherwise)
of the Defendant, who were billed at some time within the period
from July 1, 2000 through to and including December 8, 2010, and
who paid interest on an unpaid account billed during that period.
(b) The Common Issue will be:
Did the Defendant breach the Interest Act by charging interest on
unpaid customer accounts at a monthly rate which equated to more
than 5% per annum without disclosing the equivalent annual rate
on its bills dated between July 1, 2000 and December 8, 2010,
inclusive?
(c) The Defendant will provide CAD$5,835,882.00 in compensation to the Class,
to be distributed as follows:
(i) The Defendant will make repayment, less applicable courtapproved Class Counsel Fees, by mailed cheque or account
credit, of interest paid in excess of 5% per annum (“Excess
Interest”) to Class Members who, between December 7, 2008
and June 29, 2011, paid an amount equal to or greater than
$30.00 in Excess Interest in respect o f a bill issued on or before
December 8, 2010 (“Refund Eligible Class Members”).
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(d) The Defendant will take all reasonable steps, including instructing third party
collection agencies, within sixty (60) business days of the Approval Order to
cancel all Excess Interest currently owed by Class Members that was assessed
prior to December 9, 2010. The amount of accounts receivable to be cancelled
and the benefit to the class in this regard is approximately $184,224.00. To the
extent that any currently owed Excess Interest is collected before the cy pres
payment is made, and to the extent that such funds can reasonably be identified as
Excess Interest, they will be paid to the cy pres recipient charities in the same
manner as the residual funds addressed above.
(e) The Defendant will achieve a final resolution of this matter and will not be
required to admit liability for the allegations advanced in the Plaintiffs Claim.
The action will be settled and dismissed on the merits with prejudice and without
costs.
[9]
The Refund-Eligible group is limited to Class Members who, between December 7, 2008
and June 29, 2011, paid an amount equal to or greater than $30.00 in Excess Interest. This was
done for two primary reasons.
[10] First, Customer data for the portion of the Class Period prior to December 7, 2008 and
after April 30, 2002, is stored on a different database than the one currently used by Toronto
Hydro. It would have been disproportionately expensive and time-consuming to access this data.
As well, Customer data for the beginning of the Class Period until April 30, 2002 is archived.
Creating a structure to access this data and to convert it to manageable form would have been
expensive and time-consuming. Moreover, logistical difficulties would have been created due to
difficulties in locating former Customers of the defendant who are no longer Customers.
[11] Second, the estimated cost of distributing the Settlement Amount to Refund-Eligible
Class Members is approximately $4.00 per Class Member. Nearly 60% of the Class Members
paid less than $5.00 in Excess Interest. It would have been manifestly uneconomical to spend
$4.00 to put $5.00 in the hands of a Class Member. By restricting refund entitlements to Class
Members who paid at least $30.00 in Excess Interest, chronic late payers are compensated. Such
chronic late payers have suffered the most from the alleged wrongdoing. It would further allow
these individuals to benefit without compromising the parties’ ability to achieve a meaningful
settlement due to costs concerns.
[12]

The Cy Pres recipients are listed below, and were selected for the following reasons:
(a)

United Way Centraide Canada, was selected because of its dedication to
community-building and poverty-relief initiatives, as well as its ability to
distribute cy pres funds to numerous meritorious projects;
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(ii) The Defendant will pay any residual funds, less Class Counsel
Fees, to cy pres recipient charities in proportions to be
approved by the court.

(b)

Second Harvest, was selected because of its work toward supplying fresh,
nutritious food to low income communities in the Toronto region; and

(c)

Red Door Family Shelter, was selected because of its efforts in assisting Toronto
families in crisis by providing them with transitional housing facilities.

[13] The plaintiff proposes, and I agree, that the cy pres distribution ought to be split among
the three recipients equally.
[14] In order to approve a settlement, the court must be satisfied that it is fair, reasonable and
in the best interests of the class. The leading authority is Dabbs v. Sun Life Assurance Co. o f
Canada, [1998] O.J. No. 1598 (Gen. Div.), which identifies the following factors that a court
should take into account in approving a settlement;
(a) its likelihood of success;
(b) the amount and nature of discovery, evidence or investigation
required to prosecute the action;
(c) its terms and conditions;
(d) the recommendation and experience of counsel;
(e) the future expense, and likely duration of litigation and risk;
(f) the recommendation of neutral parties, if any;
(g) the number of objectors and nature of objections;
(h) the presence of good faith, arms-length bargaining and the
absence of collusion;
(i) information conveying to the court the dynamics of and the
positions taken by the parties during the negotiation; and
(j) the degree and nature of communications by counsel and the
representative plaintiff with Class Members during the litigation.
[15] It is well understood, however, that these factors are only guides and that their relative
importance will vary from case to case. In any particular case, some factors will have greater
significance than others and weight should be attributed accordingly: Parsons v. Canadian Red
Cross Society, 40 C.P.C. (4th) 151 (S.C.J.).
[16] As a result of having heard the summary judgment motion on the merits, I am in a rather
unique position. A judge on a settlement approval motion rarely has the benefit of such an
intensive, merits-based analysis on agreed facts. Having had this benefit, I am able to form my
own independent view of whether the settlement is fair, reasonable and in the best interests o f the
class.
[17] In this case, having had that perspective, I am satisfied that significant compromise was
warranted, on both sides, and that the resulting settlement is well within the zone of reasonable
outcomes. I am also satisfied, from my own observations, that the settlement was the result of
good faith, arm’s length negotiations in which the parties were attempting to reach a resolution
that was fair to Class Members, workable and reasonable. The settlement comes with the
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[18] Every settlement involves compromise. This settlement is no exception. Some
compromises had to be made as a practical matter to ensure that the costs of administration o f the
settlement did not become disproportionate to the amount actually paid to Class Members. I am
satisfied, however, that the settlement, which includes not only direct payments to the RefundEligible Class Members, but also the forgiveness of arrears and the cy pres distribution, is fair
and reasonable.
[19]

For these reasons, the settlement is approved.

(b)

Class Counsel Fee Approval

[20] Class Counsel also move for an order: (a) approving the retainer agreement entered into
with Christian Helm; and (b) approving Siskinds LLP’s legal fees (“Class Counsel Fees”) in the
amount of $1,458,970.50, plus applicable taxes.
[21] ClassCounsel seeks a fee of 25% of the recovery, namely $1,458,970.50 plus HST in the
amount of $189,666.16. Under the terms of the settlement, the defendant is responsible for
paying the first $10,000.00 in “reasonable” disbursements. The parties have agreed to a payment
of $7,678.29 (inclusive of taxes, as applicable). Class Counsel is writing off the balance of the
disbursements as well as all disbursements incurred after April 19, 2012. I should also note that
under the terms of the settlement, the defendant agreed to pay the costs of giving notice of the
settlement approval motion.
[22] Mr. Helm entered into a retainer agreement that provided that Class Counsel’s
compensation should be 25% of the recovery obtained in the action, plus disbursements and
taxes. This is a reasonably standard fee agreement in class proceedings litigation. Mr. Helm
supports Class Counsel’s legal fee request. The fee agreement complies with the requirements of
the Class Proceedings Act, 1992, S.O. 1992, c. 6 (C.P.A.) and it is approved.
[23] Since the commencement of the action, Class Counsel have financed disbursements
totalling $10,741.37 (including taxes as applicable and as of April 19, 2012). In addition, as of
April 19, 2012, Class Counsel had docketed time of $203,669.50.
[24] There are some particular aspects of this case that should be taken into account in
assessing whether the fee is fair and reasonable:
•

the amount of the settlement is substantial, particularly having
regard to the legal difficulties associated with recovery of the
claim;
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recommendation of experienced and highly reputable counsel, on both sides and I am fully
satisfied that they have fulfilled their duties to their clients and to the court in the negotiation of
the settlement and resolution of this litigation. It is of significance, as well, that there have been
no objections to the settlement.
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leaving aside the monetary benefit to Refund Eligible Class
Members, there are direct benefits to all Class Members
through the cancellation of Excess Interest charges, there is a
substantial cy pres payment and actual behaviour modification
has been achieved;

o

the proceeding was funded entirely by Class Counsel and no
application to the Class Proceedings Fund was required;

o
g
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there was significant risk to Class Counsel in taking on this
case, in which liability was hotly contested and the outcome
difficult to predict; and

^
g
cm
o
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the proceeding was conducted in an efficient, imaginative and
cost-effective manner.
[25] The proposed fee represents a significant premium over what the fee would be based on
time multiplied by standard hourly rates. Is that a reason to disallow it? If the settlement had only
been achieved four years later, on the eve of trial, when over a million dollars in time had been
expended, would the fee be any more or less appropriate? Should counsel not be rewarded for
bringing this litigation to a timely and meritorious conclusion? Should counsel not be
commended for taking an aggressive and innovative approach to summary judgment, ultimately
causing the plaintiff to enter into serious and ultimately productive settlement discussions?
[26] Plaintiffs counsel are serious, responsible, committed and effective class action counsel.
They are entrepreneurial. They will likely take on some cases that they will lose, with significant
financial consequences. They will take on other cases where they will not be paid for years. To
my mind, they should be generously compensated when they produce excellent and timely
results, as they have done here.
[27]

For those reasons, I approve the counsel fee.

(c)

Honorarium for Representative Plaintiff

[28] Counsel requests an honorarium of $2,500.00 for Mr. Helm, to be paid out of the
settlement fund. They note that Mr. Helm carried out his responsibilities in a diligent and proper
manner, providing assistance in the litigation leading to the settlement. They say that were it not
for Mr. Helm’s willingness to represent the class despite his small personal stake in the action,
there would have been no settlement. Mr. Helm’s efforts resulted in nearly immediate behaviour
modification: the defendant brought its invoices into compliance with law shortly after the filing
of the claim. Counsel says that Mr. Helm’s accomplishments in this action far exceed his
individual interest, which is only about $70.00, and that some modest payment is in order to
recognize his accomplishment and to provide some indemnity for the time and effort he has put
into the case.

[29] I accept that I have jurisdiction to award an honorarium: Wilson v. Servier Canada Inc,
2005 CarswellOnt 1020 at para 95 (S.C.J.); Pysznyj v. Orsu Metals Corp, [2010] O.J. No 1994 at
para 31 (S.C.J.); Farkas v. Sunnybrook & Women’s College Health Sciences Centre, 2009
CarswellOnt 4962 at paras 69-70 (S.C.J.); Smith Estate v. National Money Mart Co, 2011 ONCA
233 at paras 133-136.
[30] I discussed the issue of compensation or honoraria for representative plaintiffs at some
length in my settlement approval decision in Robinson v. Rochester Financial Ltd., [2012] O.J.
No. 534; 2012 ONSC 911. I noted in that case, at para. 43, that “compensation should be
reserved to those cases, where, considering all the circumstances, the contribution of the plaintiff
has been exceptional”. In my view, this is not an exceptional case.
[31] My decision not to award an honorarium should not be perceived by Mr. Helm as a lack
of appreciation for what he has accomplished in commencing this action and in bringing it to a
successful conclusion. Mr. Helm can take some satisfaction from the fact that this case, his case,
Helm v. Toronto Hydro-Electric System Limited, has accomplished the goals of the Class
Proceedings Act, 1992 - it has brought access to justice to thousands of Toronto Hydro
customers; it has actually achieved behaviour modification by causing Toronto Hydro to change
its invoices; and it has resulted in judicial economy. The settlement puts real money into the
hands of many Toronto Hydro customers and the cy pres award will bring assistance to others in
need. Mr. Helm can be justly proud of these accomplishments and he should be commended for
them.
[32] In closing, I express the court’s appreciation to counsel on both sides for the efficient
manner in which this action has proceeded and has been brought to a satisfactory conclusion.

G.R. Strathy J.

DATE:

May 8, 2012
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REASONS FO R SETTLEM ENT APPROVAL
[1]
This is a motion, pursuant to s. 29 of the Class Proceedings Act, 1992, S.O. 1992, c. 6
(the “C.P.A.) ”, for the approval of a settlement between the plaintiffs and the defendant, Dell
Canada Inc. ("Dell"). The plaintiffs also seek approval of class counsel’s fees and disbursements.
Background
[2]
This is a consumer class action involving five allegedly defective models of the Dell
Inspiron computer, which was sold in Canada between March 2003 and May 2005. During that
time, Dell sold approximately 118,629 Inspiron computers at an average price of about $2,000.
[3]
The plaintiffs allege that these computers were prone to overheating, power failure, an
inability to “boot up” and unexpected shutdowns. They allege that the computers had an
inadequate or defective cooling system, and a defective motherboard. The expert retained by
class counsel expressed the opinion that the computers had improper circuit board soldering, a
defect that was capable of being demonstrated on a class-wide basis.
[4]
Details of the allegations of the plaintiffs, and their specific experience, are set out in the
decision of Lax J., certifying the proceeding as a class action: Griffin v. Dell Canada Inc., [20091
O.J. No. 418, 72 C.P.C. (6th) 158.
[5]
The action has had a lengthy procedural history. There have been numerous motions and
appeals. In response to the plaintiffs motion for certification, Dell brought a cross-motion to stay
the action in favour of arbitration, based on a provision in Dell’s standard terms and conditions
which required that disputes be arbitrated in the State of Minnesota, in the U.S.A.
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[6]
On February 3, 2009, Lax J. dismissed Dell's motion to stay and conditionally certified
the action, subject to the plaintiffs producing a workable litigation plan.

[8]
Dell moved, in March 2009, before Justice Lax for an order reconsidering the stay
decision. That motion was dismissed: [2009] O.J. No. 1592.
[9]
Dell’s appeal from the decision of Lax J. on the stay and reconsideration motions was
dismissed by the Court of Appeal: [2010] O.J. No. 177. An application for leave to appeal was
dismissed by the Supreme Court of Canada: [2010] S.C.C.A. No. 75.
[10] As is so often the case, there was parallel class action litigation in the United States. Two
U.S. class actions were settled in 2010 on the basis that purchasers of the 1150, 5100 and 5160
Inspiron models would receive compensation, in whole or in part, for “eligible repairs” - that is,
repairs to their computers that were performed by Dell or its authorized repair facilities. In the
case of the Inspiron 5160 model, the compensation was “capped” at $150. There was no
compensation provided to purchasers of the 1100 Inspiron model, because its repair record was
better than the industry norm at the time. An earlier class action settlement had been concluded
in 2006 with respect to the Inspiron 5150 model. That settlement provided reimbursement for
certain out-of-pocket expenses and qualifying repairs and a new, limited warranty on the
computer to cover qualifying repairs.
[11] These developments encouraged the parties to discuss settlement of this proceeding and a
two-day mediation was held in August 2010, with the Honourable Frank Iacobucci Q.C. as
mediator. An agreement in principle was reached, and a settlement agreement was signed on
January 9, 2011, subject to court approval.
The Settlement Agreement
[12] Under the terms of the settlement, as in the U.S. settlements, class members (which Dell
has agreed will include, for the purposes of settlement, persons who leased their computers
directly from Dell) who paid for certain “reimbursable repairs” - that is, repairs of a specific
kind that were made by Dell or one of Dell’s authorized service providers - are entitled to
receive a refund of all or a certain percentage of the repair cost. “Reimbursable repairs” include:
(a)

repairs addressing clogged vents or restricted airflow, including fan repair or
replacement;

(b)

heat sink replacements;

(c)

AC adaptor replacements;

(d)

motherboard replacements addressing power failure, shutdown, failure to boot,
and/or freezing situations; and
2
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[7]
Dell’s motion for leave to appeal the certification decision was dismissed by Wilson J.:
[2009] O J. No. 3438.

(e)

battery replacements addressing failure to take a charge or to hold a charge.

(a) 100% of the cost of repairs between 12 and 18 months of the purchase date;
(b) 75% of the cost of repairs between 18 and 24 months of the purchase date;
(c) 40% of the cost of repairs that occurred between 24 and 30 months of the
purchase date; and
(d) 20% of the cost of repairs that occurred over 30 months after the purchase date
and before the deadline for claims.
[14] Unlike the settlement in the United States, there is no cap on eligible repairs to the
Inspiron 5160 computer.
[15] The payment of a different percentage of repair cost depending on the age of the
computer is intended to reflect the fact that the consumer has obtained a greater use of the
computer, there is greater likelihood that the need for repair is attributable to ordinary wear and
tear, and the remaining working life of the computer is proportionately less.
[16] Owners o f the Inspiron 5150 will also receive a cash refund, on a sliding scale depending
on when the repairs took place. The refund will be:
(a) 100% of the cost of repairs that occurred before September 30, 2007;
(b) 75% of the cost of repairs between October 1, 2007 and March 31, 2008;
(c) 40% of the cost of repairs that occurred between April 1, 2008 and September 30,
2008;and
(d) 20% of the cost of repairs that occurred between October 1, 2008 and the deadline
for claims.
[17]

The following will not be covered under the settlement:
(a) as in the United States, owners of the Inspiron 1100 are not entitled to
compensation under the settlement, as the failure rate for that computer was
below the industry average. It was the experience of class counsel in Canada that
the problems with this model were not as widespread as those affecting the other
models - that said, some 70 of the 735 class members who contacted class
counsel were model 1100 owners;

3
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[13] The amount of the reimbursement depends on which model of computer is involved and
how long the class member owned the computer prior to repair. In the case of the Inspiron 1150,
5100 and 5160 models, the refund will be equivalent to:

(c) computers that failed on one or more occasions, but were never repaired; and
(d) computers that were simply scrapped or replaced because they were unusable.
[18] To reflect the fact that the settlement does not cover some of these claims, which in many
cases would be difficult to prove and expensive to administer, Dell has agreed to contribute
$200,000 worth of computers (at retail value) or, where that is not practical, to make equivalent
cash donations, to various Canadian children’s hospitals and other youth programs in Canada.
[19] In addition, Dell will be responsible for payment of the costs of notice of the settlement
to class members and the costs of administration of the settlement.
[20] Dell has also agreed to pay the sum of $2 million, inclusive of taxes and disbursements,
in full satisfaction of the fees of class counsel. Class members will have no obligation to make
any payment towards costs.
[21] As Dell has an excellent customer database, it has been able to estimate, with some
precision, the number of purchasers who are likely to qualify for reimbursement under the
settlement. It estimates that there are approximately 435 customers who will automatically be
eligible for settlement. Over 700 people have contacted class counsel with respect to the
settlement, although a number of these may be ineligible. I was advised that the average repair
cost was likely in the range of $400-$800. As noted above, only a portion of this cost will be
recoverable in some cases.
Notice of Settlement and Objections
[22] On January 11, 2011,1 made an order giving notice of certification and of the proposed
settlement. Analytics Inc. was appointed the notice and opt-out administrator. Class members
were provided with an opportunity to file written objections to the settlement. There are
approximately 118,000 class members and approximately 90% of those actually received direct
written notice of certification and of the settlement approval motion. There was also a program
for national newspaper advertisement and notice on class counsel’s web site. There were six
objections to the settlement. There were opt-out requests from 101 class members.
[23] The primary concern of the six objectors is that the settlement only covers repairs carried
out by Dell or its authorized service providers and that the compensation is confined to the
reimbursement of repair costs. They complain that there is no compensation for owners who
simply decided that they had had enough, and bought new computers and scrapped the old ones

1 N o doubt D ell’s warranty would be voided if repairs were carried out by anyone other than an authorized repairer.
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(b) repairs that were carried out by repairers other than Dell or its authorized repairers
- if the owner found it more convenient, and perhaps less expensive, to have his
or her computer repaired by a local repair shop, those costs will not qualify for
reimbursement1;

which were defective and had no trade-in or market value. One of the class members objected
that class counsel received a large fee, whereas some class members were excluded from the
settlement. I will discuss these objections below.

[24] In considering whether to approve a settlement, the court must ask whether the settlement
is fair and reasonable and in the best interests of the class as a whole: Dabbs v. Sun Life
Assurance Co. o f Canada (1998), 40 O.R. (3d) 429, [1998] O. J. No. 2811 (Gen. Div.) at paras.
30-46, affd (1998), 41 O.R. (3d) 97, [1998] O.J. No. 3622 (C.A.), leave to appeal refused [1998]
S.C.C.A. No. 372 (“Dabbs”).
[25] Consideration must be given to all the circumstances, including the factual context of the
proceedings, the legal issues, the claims made and defences raised, as well as any objections to
the proposed settlement. The relevant factors, which will vary from case to case, were
summarized by Perell, J. in Corless v. KPMG LLP, [2008] O.J. No. 3092, 170 A.C.W.S. (3d)
464 at para. 30 (S.C.J.) at para. 38:
When considering the approval of negotiated settlements, the court
may consider, among other things: likelihood of recovery or
likelihood of success; amount and nature of discovery, evidence or
investigation; settlement terms and conditions; recommendation
and experience of counsel; future expense and likely duration of
litigation and risk; recommendation of neutral parties, if any;
number of objectors and nature of objections; the presence of good
faith, arms length bargaining and the absence of collusion; the
degree and nature of communications by counsel and the
representative plaintiffs with class members during the litigation;
and information conveying to the court the dynamics of and the
positions taken by the parties during the negotiation: Dabbs v. Sun
Life Assurance Company o f Canada (1998), 40 O.R. (3d) 429
(Gen. Div.) at 440-44, affd (1998), 41 O.R. (3d) 97 (C.A.), leave
to appeal to S.C.C. refused Oct.22, 1998; Parsons v. The Canadian
Red Cross Society, [1999] O.J. No. 3572 (S.C.J.) at paras. 71-72.;
Frohlinger v. Nortel Networks Corp., [2007] O.J. No. 148 (S.C.J.)
at para. 8; Kelman v. Goodyear Tire and Rubber Co., [2005] O.J.
No. 175 (S.C.J.) at paras. 12-13; Vitapharm Canada Ltd. v. F.
Hoffmann-La Roche Ltd. (2005), 74 O.R. (3d) 758 (S.C.J.) at para.
117; Sutherland v. Boots Pharmaceutical pic, [2002] O.J. No. 1361
(S.C.J.) at para. 10.
[26] The test is easy to state. It is more difficult to apply. It is particularly difficult to apply
because the adversary process is generally absent from the settlement approval motion. Both
parties support the settlement and neither party is inclined to highlight its deficiencies. The Court
of Appeal has recently noted that in appropriate cases, the motion judge may appoint an amicus
5
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Discussion

[27] Settlement approval is all the more difficult because in many cases, including this one,
the risk of the settlement not being approved falls disproportionately on class counsel. If the
settlement is not approved, and the case goes to trial and the plaintiff loses, the loss to each class
member is a few hundred dollars, which they would not have recovered in any event without the
class action. Class counsel stands to lose not only the substantial time and and disbursements
invested in the file to date, but also is at risk of the considerable costs of taking the case to trial
and, potentially, the risk of an adverse costs award.
[28] Mr. Rochon properly acknowledges that no settlement is perfect and that this settlement
is not perfect. It clearly is not perfect as far as the six objectors are concerned. Some class
members are being left out of the settlement. On the other hand, as was noted in Dabbs at para.
30, “[A] less than perfect settlement may be in the best interests of those affected by it when
compared to the alternative of the risks and costs of litigation.”
[29] I propose to briefly summarize my conclusions with respect to the factors mentioned in
Dabbs.
[30] Likelihood o f success: It has been my experience on settlement approval motions,
particularly where the settlement reflects a significant compromise, that the parties are reluctant
to make detailed submissions about the likelihood of success. This is probably because neither
party wants to admit to weaknesses in its case, in the event the action does not settle. In this case,
one could say that the plaintiff has a good arguable case, but the defendant has some weighty
potential defences, including absence of negligence, contractual exclusions and the limited
nature of the purchaser’s warranty. This is definitely a case in which a prudent plaintiff would
accept a significant discount in order to avoid the litigation risks associated with trial.
[31] Amount and nature o f discovery: There has been no discovery, but the plaintiffs counsel
has had the benefit of information gleaned from the proceedings in the United States and has
also, as I have noted, retained an expert witness. I am satisfied that class counsel has a full
appreciation of the strengths and weaknesses of the case.
[32] Settlement terms and conditions: I have set out the settlement terms above. There is a
rational basis for the exclusion of certain claims based on difficulties of proof.
[33] Recommendations and experience o f counsel: The settlement comes with the
recommendation of experienced and highly reputable class counsel.
[34] Future expense and likely duration o f litigation: There is absolutely no question that if
this action is not settled, the plaintiffs will be faced with an adversary with deep pockets, which
is strongly motivated to resist any attack on its brand. Dell has shown a willingness to engage in
costly litigation, using experienced, hard-nosed and well-nourished counsel, to defeat these
claims. With the litigation in the United States settled, the plaintiff in Canada would have to go it
alone. There is no question that taking this action to trial will be an expensive and time6
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or monitor to investigate and comment on a proposed settlement: Smith Estate v. National Money
Mart Co., [2011] O.J. No. 1321, 2011 ONCA 233 at paras. 23-41.

[35] Recommendations o f neutral parties: The mediator has not, quite properly, expressed an
opinion on the settlement. He has, however, confirmed that the negotiations were adversarial,
lengthy and hard fought. I am satisfied that the settlement was the product of a true adversarial
process and that class counsel sought to achieve a settlement that was in the best interests of all
class members.
[36] Number and nature o f objections: The objections come from six individuals who will be
excluded from the settlement class. Their objections are fair, reasonable and principled. Their
main complaint is that the settlement does not include purchasers who had their computers
repaired by someone other than Dell or its authorized service providers or who simply scrapped
their computers without having them repaired.
[37] This issue was addressed in the plaintiffs’ motion for settlement approval and also by
way of supplementary submissions, at my request. The issue was raised in the settlement
negotiations and Dell took the position that any settlement in Canada would have to be modelled
on the settlements in the U.S., which did not include compensation for anything other than
eligible repairs. In addition to this position, which appears to have been a “deal breaker”, there
was a genuine concern about the ability to identify claimants for non-eligible repairs and the
administrative costs of verifying their claims. Ultimately, the proposed cy-pres payment was put
forward, and agreed upon, as a means of making some acknowledgment of these claims.
[38] As well, of course, class members not included in the settlement have the right to opt-out,
and it appears that approximately 100 class members have decided to do so.
[39] Having considered this issue, I have concluded that although the objectors’ concerns are
legitimate, and the settlement can be described as less than perfect to that extent, this settlement,
like all settlements, is the product of compromise. While the court might prefer a more inclusive
compromise, I am not prepared to say that the compromise was not a reasonable one.
[40] Good faith and absence o f collusion: I am satisfied that the settlement is made in good
faith and that there was no collusion.
[41] Communication between class counsel and class members: Class counsel has been in
communication with the class through its web site.
[42] The dynamics o f the negotiations: As described above, the negotiations were adversarial
and took place over two days. It is noteworthy that class counsel was given the opportunity to
participate in the settlement negotiations involving the U.S. litigation. He declined to do so,
based on the assessment that an independent settlement was in the best interests of the class. The
settlement in Canada is a modest improvement on the settlement achieved in the United States.
7
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consuming process. It will likely cost at least another $1 million in unbilled fees and three or
more years to take this action through discovery and to trial. These are circumstances that
militate strongly in favour of settlement and are factors that any fee-paying litigant would take
into account in assessing the value of an immediate settlement against the possibility of a future
recovery.

The Cv-Pres Component
Sub-section 26(4) of the C.P.A. provides:
The court may order that all or a part of an award under section 24
[an aggregate assessment of damages] that has not been distributed
within a time set by the court be applied in any manner that may
reasonably be expected to benefit class members, even though the
order does not provide for monetary relief to individual class
members, if the court is satisfied that a reasonable number of class
members who would not otherwise receive monetary relief would
benefit from the order.
[44] Subsection 26(6) provides that the court may make such an order even if the order would
benefit persons who are not class members.
[45] The proposed award in this case is set out above. Considering that the contribution of
computers can be made in kind, and is calculated at retail value, the cost to Dell is quite modest.
I assume that the contributions will also have a goodwill element that benefits Dell.
[46] The cy pres distribution will provide children in hospitals and in youth programs with
Dell computers for their education, training and recreational use. To that extent, it can reasonably
be expected to benefit certain members of the proposed class. Further, to the extent the
contribution represents additional damages payable by Dell, it may be regarded as accomplishing
the goal of behaviour modification, and thus advances the goals of the C.P.A.
Conclusion on Settlement Approval
[47]

For the foregoing reasons, I approve the settlement.

Class Counsel Fees
[48] The settlement includes a payment of $2 million for the fees and disbursements, together
with taxes, of class counsel. That fee was negotiated after agreement in principle had been
reached on the main terms and structure of the settlement with class members.
[49] The fee component is approximately $1.7 million which represents a multiple of
approximately 1.3 on the base time of class counsel. The retainer between class counsel and the
representative plaintiffs calls for a fee based on the higher of 25% of the total amount recovered
or a multiple of three times the time spent. The proposed fee falls well within the latter.
[50] Class counsel requests approval of the fee. It is the responsibility of the court to
determine whether the fee is “fair and reasonable”, having regard to the factors usually
considered in the approval of a lawyer’s fee, as well as the goals of the C.P.A.
[51 ]

The factors to be considered include:
8
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[43]

(a) the time expended by the lawyer
(b) the complexity of the matter;
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(c) the responsibility assumed by the lawyer;
(d) the monetary value of the matter;
(e) the importance of the matter to the client;
(f) the degree of skill and competence demonstrated;
(g) the results achieved;
(h) the ability of the client to pay;
(i) the client’s expectation as to the amount of the fee.
[52] A fee of $2 million is undoubtedly large. It may well exceed the total compensation
payable to class members under the settlement. In considering this fee, I keep in mind the
following:
(a) the fee is consistent with the retainer agreement and with the expectations of the
representative plaintiffs;
(b) no portion of the fee falls on class members - they are entitled to compensation
without deduction for fees;
(c) this was a complicated class action, both procedurally and substantively - Dell
was a sophisticated and tough-minded opponent and it put up an aggressive
defence;
(d) the result achieved for the class is reasonable; and
(e) a very substantial amount of time was expended on this matter by class counsel,
over a period of more than four years, without any compensation and with no
assurance of compensation unless the action was successful.
[53] Class action legislation in Ontario was prompted, in part, by a concern that consumer
claims could not be economically advanced on an individual basis. The costs of individual
action, against large corporations, is simply too high. Consumer class actions simply will not be
undertaken by first rate lawyers, such as class counsel in this proceeding, unless they are assured
of receiving fair - and I would add “generous” - compensation in appropriate cases. That
compensation must take into account the risks they undertake - including the real risk of no
payment at all, the risk of exposure to costs, and the cost of deferred recovery of compensation.
Plaintiffs’ class action work is not for the faint-hearted. The defendants are frequently
represented by large firms, with substantial hourly rates, which deploy teams of partners and
9

associates who are able to mount an aggressive defence and no doubt endeavour to wear down
plaintiffs’ counsel. Unless there are generous rewards for cases that are won, the number and
quality of plaintiffs’ counsel will inevitably decline.
Considering the foregoing, I approve class counsel’s fee and disbursements.

Claims Administration and Reporting
[55] The court will continue to exercise supervisory jurisdiction over the claims
administration process until its conclusion. Class counsel will also remain involved. I wish to
arrange a case conference with the claims administrator and counsel at an early date to discuss
the claims administration protocol. This should include a provision to ensure that disallowed
claims are subject to review by class counsel and ultimately by the court. The court should be
copied on all reports from the claims administrator to counsel.

G.R. Strathy J.
Date: May 31, 2011
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ENDORSEMENT
(Class Counsel Fee Approval)
[1]
This is a motion for approval of the fees of class counsel with respect to the global
settlement reached in this action.
[2]
The details of the action, and of the settlement, are set out in my endorsement approving
the settlement, which is being released this day: Abdulrahim v. Air France, 2011 ONSC 398. It is
not necessary to repeat the details, save to highlight that the settlement was for the total sum of
$20,750,000, inclusive of costs. The settlement will result in compensation to approximately 250
passengers on Air France Flight 358 and some 454 relatives who claim under the Family Law
R.S.O. 1990, c.F.3.
[3]
Class counsel is requesting a fee of $6,225,000, plus disbursements and taxes. This is
based on 30% of the settlement amount. The retainer agreement between class counsel and the
representative plaintiff provides for a fee of 33%. This is, of course, subject to the review and
approval of the court.
[4]

Counsel also seek approval of the following costs, all of which I approve:
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CITATION: Abdulrahim v. Air France, 2011 ONSC 512
COURT FILE NO.: 05-CV-294746 CP
DATE: 20110121

(a)

applicable GST of $311,250.00 on class counsel fees;

(b)

a further payment of disbursements from July 16, 2009 to December 31, 2010, in
the amount of $154,406.50 plus applicable taxes of $10,768.49 for a total of
$165,174.99;

(c)

payment of G.S.T. in the amount of $18,403.76 which was overlooked in
previously approved class counsel disbursements;

(d)

a disbursement of $22,275.00 for payment of expert accounting fees which were
deferred pending settlement (as set out in the affidavit of Paul Miller, filed); and

(e)

a reserve of $25,000.00 to cover reasonable expenses incurred after January 1, 2011
up to February 28, 2011.

[5]
In addition, class counsel agreed to protect the accounts of certain medical facilities that
provided services to seventeen class members and that agreed to defer their fees pending
settlement. The total amount owing is $155,413.70. On presentation of appropriate evidence, I
will issue an order directing the administrator to pay the relevant portions of this amount out of
the damages awarded to the affected class members.
[6]
The right of representative plaintiffs to enter into contingency fee arrangements with
class counsel is recognized in the Class Proceedings Act, 1992, S.O. 1992 c. 6 (the “C.P.A.”).
Section 32(1) of the C.P.A. provides that an agreement respecting fees and disbursements shall
be in writing and shall:
(a)

state the terms under which fees and disbursements shall be paid;

(b)

give an estimate of the expected fee, whether contingent on success in the class
proceeding or not; and

(c)

state the method by which payment is to be made, whether by lump sum, salary or
otherwise.

[7]
On January 21, 2010, Madam Justice Lax approved the retainer agreements between class
counsel and the representative plaintiffs, and payment of the disbursements sought by class
counsel in the amount of $1,155,420.69. The retainer agreement entered into between class
counsel and the representative plaintiffs complies with the C.P.A. and is approved.
[8]
The following factors, among others, may be considered in determining the
reasonableness of a lawyer’s fee:
(a) the time expended by the lawyer;
(b) the legal complexity of the matters dealt with;
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(c) the risks undertaken and the degree of responsibility assumed by the
lawyer;
(d) the monetary value of the matters in issue;
(f) the degree of skill and competence demonstrated by the lawyer;
(g) the results achieved; and
(h) the ability of the client to pay and the client's expectation as to the
amount of the fee.
See: Windisman v. Toronto College Park Ltd. (1996), 3 C.P.C. (4th) 369, [1996] O.J. No. 2897 at
para. 8 (Gen. Div.); Serwaczek v. Medical Engineering Corp. (1996), 3 C.P.C. (4th) 386, [1996]
O.J. No. 3038 (Gen. Div.); Jones v. American Heyer-Schulte Corp., [1998] O.J. No. 6293 (Gen.
Div.); Gariepy v. Shell Oil Co. (2003), 48 C.P.C. (5th) 340, [2003] O.J. No. 2490 at para. 13
(S.C.J.); McArthur v. Canada Post Corp., [2004] O.J. No. 1406 (S.C.J.); Cohen v. Kealey &
Blaney (1985), 10 O.A.C. 344, [1985] O.J. No. 160 (C.A.).
[9]
In class action litigation, the court must also consider the goals of class proceedings,
particularly in terms of access to justice. The fee of class counsel must be both fair and
reasonable. It should not only reward counsel for meritorious efforts, but itshould also
encourage counsel to take on difficult and risky class action litigation. The risk undertaken by the
lawyer, and the success achieved, are important considerations in determining the fee: Maxwell
v. MLG Ventures Ltd. (1996), 30 O.R. (3d) 304, [1996] O.J. No. 2644 (Gen. Div.); Windisman v.
Toronto College Park Ltd., above; Serwaczek v. Medical Engineering Corp., above; Parsons v.
Canadian Red Cross Society (2000), 49 O.R. (3d) 281, [2000] O.J. No. 2374 (S.C.J.).
[10] The courts have recognized that the objectives of the C.P.A. - judicial economy, access to
justice and behaviour modification - are dependent, in part, upon counsel’s willingness to take
on class proceedings. This, in turn, depends on the incentives available to counsel to assume the
risks and accept the financial burden of carrying class proceedings. A premium on fees is the
reward to class counsel for accepting this risk and taking on meritorious but difficult matters:
Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd., [2005] O.J. No. 1117 at paras. 59-61
(S.C.J.); Parsons v. Canadian Red Cross Society, above, at 287.
[11]

In my view, the following factors are particularly significant in determining the fee:

(a)

The result

[12] As I observed in my endorsement approving the settlement with NAV, the result of the
settlement is an excellent one for every member of the class, who will be indemnified for
approximately 80% of his or her compensable damages. Considering that the settlement leaves
no individual issues for determination, this is a very significant accomplishment. No class
member has objected to the settlement.
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(e) the importance of the matter to the client;
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The contingent fee arrangement

[13] A contingency fee of one-third is standard in class action litigation and has been
commonplace in personal injury litigation in this province for many years. It has come to be
regarded by lawyers, clients and the courts as a fair arrangement between lawyers and their
clients, taking into account the risks and rewards of such litigation. Fees have been awarded
based on such a percentage in a number of class action cases.
(c)

The time spent by class counsel

[14] The counsel team included J.J. Camp, Q.C. and Mr. Fiorante at Camp Fiorante Matthews,
as well as other lawyers at Will Barristers LLP and the firm of Sutts, Strosberg LLP. Class
counsel retained French counsel to assist with respect to the law of France, civil procedures in
France, and specific issues arising with respect to some of the French passengers, including
subrogated claims of various French agencies, and more particularly, the claims associated with
Mr. Haddad, Mr. M. Fawaz and Mr. K. Fawaz. Also part of the class counsel team is Laura
Bruneau, a bilingual lawyer and class action administrator, who had the primary responsibility
for day-to-day contact with the class members as well as the compilation of an electronic file for
each class member, which included all relevant hospital, medical, economic, and other reports
and data. In addition, she orchestrated the frequent reports by class counsel to the class members
and was responsible for management of class members’ personal information, communications
with class members and design of the claims process.
[15] As of December 31, 2010, the time docketed by all class counsel in this proceeding,
including the time docketed on the Haddad and Fawaz Claims, amount to $4,717,155.02
(exclusive of applicable taxes). The time spent by Mr. Camp’s firm alone is almost $2.5 million.
[16] It should be noted in this regard that this action was commenced in 2005. Thus, for over
five years class counsel has undertaken this action without any remuneration. In the meantime,
rent had to be paid, lawyers and staff had to be paid salaries, and expenses were incurred and
paid. Without a substantial firm infrastructure and resources, an action of this kind would be an
impossible undertaking.
(d)

The complexity of the matter

[17]

This was complex litigation involving challenging factual and legal issues, including:
• the cause of the crash;
• the application of two international conventions on carriage by air, the
Montreal Convention and the
Warsaw Convention (the
“Conventions”);
• jurisdiction under the Conventions;
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(b)
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• the extent of damages recoverable from the carrier under the
Conventions',

• the proper scope of a bar order in the settlement of complex, multi
party litigation;
• the liability of the various defendants other than Air France; and
• individual issues of damages including psychological harm, loss of
earning capacity, future care and baggage loss.
[18]

In order to address these issues, class counsel were required to:
• conduct extensive discoveries - there were approximately 25 days of
oral discovery;
• undertake extensive investigations into the cause of the crash in order
to conduct examinations for discovery and prosecute the claim. In
particular, class counsel retained and worked with numerous experts
to investigate a wide range of liability issues including pilot experts,
crash investigation experts, weather experts, air traffic control experts,
an airport safety expert, an airport runway expert and human factors
experts;
• retain experts, both in Canada and in France, to assist in the analysis
and work-up of the individual damages issues including expert
physicians, psychiatrists, psychologists, economists and future care
experts;
• prepare work-ups based on detailed questionnaires sent to all members
of the passenger class.
In addition, class counsel conducted
interviews, in person and by phone, with virtually all passenger class
members in Canada and in France. In most cases, the briefs were
extensive and included detailed accounts of each passenger’s
recollection of the accident, physical and psychological injuries and
their impact, symptoms, any income loss, any future care claims,
baggage loss, and out-of-pocket expenses. All of this was backed up
by hospital records, medical records, loss of earnings records and
other expert reports as required; and
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• contribution and indemnity under the Conventions:

• perform extensive legal research with regard to a number of complex
legal issues arising under the Conventions, including jurisdiction and
the scope of compensable damages - these issues had a significant
impact on the structure of the settlements achieved and the terms of
the bar order.
(e)

Efforts to settle

[19] Class counsel expended considerable effort to settle with all defendants. I have outlined
the scope and nature of these settlement discussions in my reasons approving the settlement and
it is not necessary to restate them. Suffice to say that these settlements were accomplished as a
result of a focused, strategic, well-prepared and arduous process. I am as satisfied as I possibly
can be that these efforts led to a superior result which is extremely beneficial to all members of
the class.
[20] In considering the approval of counsel’s fee,it is appropriate to recognizethat, had these
efforts to settle been entirely unsuccessful, classcounsel would have expended a very large
amount of time and resources without bearing any fruit in this litigation.
(f)

The skill and diligence of class counsel

[21] I am convinced that this settlement would not have been possible but for the skill and
diligence displayed by class counsel, particularly by Mr. Camp, Mr. Fiorante, Mr. Miller and
Ms. Bruneau. No doubt others deserve credit. Mr. Camp and Mr. Fiorante have extensive
experience in both class action and aviation litigation. Mr. Miller has considerable experience in
personal injury litigation and was the lawyer primarily responsible for the work-up of damages.
Ms. Bruneau is an experienced lawyer. As I have noted, she was responsible for the creation of
the administrative structure that managed the damages documentation and she handled the
communication of class members in both French and English. It was the creation of this
impressive system that made it possible for class counsel to assess the damages of each class
member and to effectively negotiate with the defendants based on a reasoned and persuasive
calculation of the damages.
[22] I am also convinced that class counsel pursued these claims aggressively and were able to
negotiate favourable settlements because the defendants and their counsel were well aware that if
a settlement was not achieved, they would be facing a skilled adversary who was quite prepared
to take the case to trial if necessary.
(g)

Risks assumed by class counsel

[23] In Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd., above, the court recognized
that class counsel take on significant risk in undertaking a class proceeding on a contingency
basis and that it is important to reward successful lawyers for accepting this risk.
[24]
There is a risk in every case that the action will ultimately be unsuccessful. While this
risk was mitigated in this case, to some extent, by the liability provisions of the Warsaw
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Convention pertaining to Air France, it was by no means a sure thing against the other
defendants, all of which were substantial entities with significant resources. In taking on a case
of this magnitude, class counsel was required to incur and carry disbursements in excess of $1
million. Vast amounts of time have been spent on the case and also carried on the books of
counsel’s firm.
[25] There was, in this case, a real risk that the action would not be successful against some
defendants and that the efforts, time and resources spent by class counsel would go unrewarded.
(g)

The progress of the opt-out actions

[26] While not directly relevant to the issue before me, a measure of the success of class
counsel, who pursue this matter on behalf of some 700 class members (including passengers and
their families), is that some of the opt-out actions, which seek to pursue individual actions on
behalf of passengers who opted out of the class action, have not advanced particularly
expeditiously - see my reasons dismissing NAV’s motion for a common liability trial:
Abdulrahim v. Nov Canada, 2010 ONSC 5542, [2010] O.J. No. 4660. While some of these
actions are barely off the ground, or bogged down in procedural battles, class counsel has
successfully managed to prosecute this action to a state of trial readiness and has persistently and
successfully orchestrated its complete resolution.
[27] I would add to this that the Fawaz and Haddad claims were languishing until they were
taken over by class counsel.
(h)

Importance of the matter to the class

[28] It is quite obvious that involvement in a traumatic air crash is an experience from which
no one emerges unscathed and obtaining fair compensation for their injuries was vitally
important to all passengers on the flight. The settlements will result in substantial monetary
compensation to all class members.
(i)

Communications with class members

[29] This is a case in which class counsel’s communications with members of the class have
been exemplary. Class counsel has met at least once with every single passenger class member.
This includes two meetings of class counsel, together with local French counsel, with all
passengers living in France. Class counsel have had extensive communications with all class
members, ranging from personal interviews to periodic reports via e-mails and letters. To date,
class counsel have reported to the passenger class members approximately fifteen times.
Conclusion
[30] In summary, the hard work, outstanding organization, tactical and legal skills, and
persistence of class counsel have resulted in an excellent result in this class action. It has
achieved real justice for real people who were victims of a very serious aviation accident. It will
give them significant compensation through a simple and expeditious claims process. The
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[32] In accordance with counsel’s undertaking, these fees will not be paid until the claims of
all class members have been paid.
[33] I will remain seized of the matter for the purpose of any issues that may arise with respect
to the implementation of the settlement or with respect to class counsel’s fees.

G.R. Strathy J.
DATE:

January 21,2011

2011 ONSC

[31] For these reasons, an order will issue approving the retainer agreement between class
counsel and the representative plaintiffs and approving fees in the amount of $6,225,000.00 as
well as the taxes and disbursements set out above.
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benefits will begin to flow almost immediately. While the proposed fee is a large one, it was
well-earned and it is fair and reasonable in the circumstances.
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[1]

This is a proposed class action in which the plaintiffs claim that the defendant CV

Technologies Inc. (now known as “Afexa Life Sciences Inc.” and referred to herein as “CV”),
the manufacturer of a cold and flu medicine known as “Cold-fX®”, misrepresented its financial
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results, causing the price of its shares to be artificially inflated. The plaintiffs claim that they and

auditors Grant Thornton LLP (“GT”), responsible for the loss. After three years of litigation, the
parties have reached a settlement in the amount of $7.1 million, inclusive of costs. That
settlement is subject to court approval.

[2]

The plaintiffs now move for an order certifying this proceeding as a class action under

the Class Proceedings Act, 1992, S.O. 1992, c. 6 (“C.P.A.”) and approving the settlement. For
the reasons that follow, that order will be granted. The plaintiffs also ask for approval of class
counsel’s fee of $1,378,749.49, plus disbursements. I approve immediate payment of two-thirds
of that fee, plus all disbursements and G.S.T. Approval of the balance of the fee will take place
after class counsel makes a final report to the court requesting authorization for the distribution
of the settlement.

Background

[3]

The plaintiffs bring this action on behalf of certain holders of securities of CV, which is a

public company. Although CV is incorporated under the laws of the Province of Alberta, it
maintains a corporate office in Toronto and its securities are publicly traded only on the Toronto
Stock Exchange (“TSX”).

[4]

The proposed class is defined as:
All persons, other than Excluded Persons, who acquired securities of CV
on the TSX during the class period and who held some or all of those
securities on March 26, 2007.

2010 ONSC 4294 (CanLII)

other shareholders suffered a loss when the truth was disclosed. They seek to hold CV, and its

[5]

The class period is December 11, 2006 to March 23, 2007.

[6]

Before May, 2006, CV had marketed its product in Canada. In May, 2006, it began to

market Cold-fX® in the United States and it reported significant revenues from U.S. sales in its
audited financial statements for the fiscal year ended September 30, 2006 and in its unaudited
financial statements for the first quarter o f 2007, ended December 31, 2006.

[7]

On March 26, 2007, CV issued a press release stating that:

While reported U.S. sales in the fourth quarter of 2006 and the first
quarter of 2007 were $8.6 million, this primarily represented sales to
retailers for stocking their shelves. The actual sell through to consumers
has been disappointing and is estimated to be $1.5- $2.5 million for the
first six months of 2007. Slow U.S. sales will likely result in rebalancing
of seasonal inventory by some retailers. Significant rebalancing and
product returns could have a serious impact on the Company’s cash
position and working capital. The anticipated second quarter loss is
dependent upon the degree and extent o f possible returns. [Emphasis
added.]
[8]

Following the issuance of this press release, the price of CV’s shares declined by

approximately 20 per cent from $2.37 (the closing price on March 23, 2007, which was the last
trading day before March 26, 2007) to $1.89, the closing price on March 26, 2007.

[9]

On April 11, 2007, CV issued a second press release announcing that its financial

statements for 2006 and for the first quarter of 2007 required restatement due to a revenue
deferral issue in the U.S.

Following this disclosure, the price of CV’s shares declined by

approximately 6 per cent from $1.47 (the closing price on April 10, 2006) to $1.38 (the closing
price on April 11, 2007).

2010 ONSC 4294 (CanLII)
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[10]

The restated financial statements for 2006 were released on June 14, 2007.

They

before-tax earnings were approximately 51 per cent less than originally reported, and net
earnings were approximately 85 per cent less than originally reported.

[11]

The restated consolidated financial statements for the first quarter of 2007 disclosed that

CV’s net sales were 10 per cent lower than originally reported, earnings before income tax were
141 per cent lower than originally reported, and net loss was 130 per cent greater than originally
reported.

[12]

Contemporaneous with the release of these restated financial statements, CV issued a

press release stating that:

[i]n the fourth quarter of fiscal year 2006, the Company entered the U.S. market
and recognized revenue with the same revenue recognition criteria as used in
Canada, a market with a strong history and nominal product returns. Given that
the U.S. was a new market and that Cold-fX® was a new product for this market,
the Company has now realized that in the absence of any history of returns, the
criteria to recognize revenue were not met. The appropriate application of the
revenue recognition policy would have prevented the recognition of such
revenues until the right of return has expired.
[13]

The plaintiffs allege that CV misrepresented its financial results, including its income,

revenue and earnings, during the class period and that the individual defendants and GT
participated in the misrepresentation.

[14]

The plaintiffs allege that, as a result of the misrepresentation, the trading price of CV’s

common shares was artificially inflated during the class period. It is alleged that the sharp
decline in the trading price of CV’s shares following the March 26, 2007 public correction of the
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misrepresentation, caused loss to investors who had purchased CV securities during the class

[15]

There is a parallel class action in the province of Alberta. As part of the settlement, that

action has been dismissed, on consent, but the order is being held in escrow pending the outcome
of this motion. The class members in the Alberta action are included in the proposed class in this
action. There are no other known actions in Canada that have been commenced against CV, GT
or the individual defendants relating to the claims at issue in this action.

[16]

The principal terms of the proposed settlement are as follows:

(a) the total settlement amount is $7.1 million. The defendants, other
than GT, will contribute $6.6 million and GT will contribute $500,000;
(b) the settlement will apply to all class members in Canada or elsewhere
who acquired CV securities during the class period;
(c) there is no right of reversion or opt-out credit available to the
defendants. The settlement amount will be distributed, after payment of
any administration costs and legal fees and expenses as awarded by the
court, among all class members who submit valid claim forms to the
administrator on a timely basis;
(d) in exchange for the payment of the settlement amount, it is intended
that the defendants will be released from all claims of class members;
(e) the Alberta action will be dismissed;
(f) there is an opt-out threshold, which gives the defendants the ability to
terminate the settlement if opt-outs exceed the threshold;
(g)approximately $5,325 million of the settlement will be available for
distribution to members of the class, after payment of administrative
expenses ($129,950), notice costs ($100,000) and the fees and
disbursements claimed by class counsel ($1,541,900);
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(i) Marsh Risk Consulting Canada will provide claims administration
services and disputes as to entitlement will be resolved by Ms. Reva E.
Devins, an experienced and well-respected referee;
(j) the plan of allocation creates a user-friendly claims process - there is
no requirement that each claimant prove reliance upon the alleged
misrepresentation. Each class member will complete a claim form and
will submit evidence of purchase and sale of CV shares;
(k) allowable claims will be pro-rated against the settlement fund;
(1) prior to distribution of the settlement fund to eligible claimants, class
counsel and the administrator will report to the court;
(m) the court will continue to supervise
implementation and distribution of the settlement;

the

administration,

(n) in the event that there is a surplus of the settlement available after
distribution to all eligible class members, the court will receive further
submissions on an appropriate cy-pres award.
[17]

An opt-out threshold is a common form of protection for a defendant wishing to settle a

class action. The defendant does not want to pay a large amount of money to settle, only to find
that an unanticipated number of class members opt-out, leaving it exposed to their claims. The
opt-out threshold is confidential to the settling parties, for obvious reasons. I have been informed
of the threshold and I am satisfied that it is appropriate.

[18]

Notice of settlement approval will be given to the class by short-form and long-form

notices, which will be disseminated to class members pursuant to the settlement agreement and
the plan of notice. These notices will advise class members of the court’s approval of the
settlement agreement and will provide them with information concerning their right to participate
in the settlement by filing a claim form or to opt out of the action by submitting an opt-out form.
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[19]

Class members will have 60 days after the date of publication of the short form notice to

[20]

A long form notice of settlement approval will also be sent by direct mail to as many

class members as possible, using the services of Broadridge Financial Solutions Inc., a company
specializing in communications with corporate shareholders. Class counsel are confident that
notice of settlement approval and of the claims process will come to the attention of a large
number of class members.

Certification
[21]

In order to give effect to the settlement, and to make it binding on members of the class

who do not opt out, it is necessary that the action be certified as a class action under the C.P.A.
Section 5 of that statute provides that the court shall certify the action as a class proceeding
where the following test is met:

(a)

the pleadings disclose a cause of action;

(b)

there is an identifiable class of two or more persons that would be represented by
the representative plaintiff;

(c)

the claims or defences of the class members raise common issues;

(d)

a class proceeding would be the preferable procedure for the resolution of the
common issues; and

(e)

there is a representative plaintiff or defendant who,
(i)

would fairly and adequately represent the interests of the class;

(ii)

has a plan which sets out a workable method for the advancement o f the
proceeding on behalf of the class, including notification o f class members;
and
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[22]

does not, on the common issues, have an interest in conflict with the
interests of other class members.

It is well-established that the requirements for certification need not be as rigorously

applied in the settlement context - the certification test will be satisfied if there is a prima facie
case favoring certification: Baxter v. Canada (Attorney General) (2006), 83 O.R. (3d) 481 (Sup.
Ct.) at para. 24; Osmun v. Cadbury Adams Canada Inc., [2009] O.J. No. 5566 (Sup. Ct.) at para.
21 .

[23]

I do not propose to review these criteria in detail. The defendants support the settlement

and certification is necessary in order to give effect to the settlement. There is no opposition to
the settlement in spite of extensive publication of notice of this hearing. A similar sort of case,
involving alleged misrepresentation in the secondary securities market, Silver v. Imax Corp.,
[2009] O.J. No. 5585 (Sup. Ct.), has been certified on a contested basis and others have been
certified for the purposes of settlement: see Pysznyj v. Orsu Metals Corp., 2010 ONSC 1151.

[24]

In summary:

(a) the pleadings disclose a properly pleaded cause of action for
negligent misrepresentation: Queen v. Cognos Inc., [1993] 1 S.C.R. 87 at
p. 110; Elliott v. NovaGoldResources Inc., 2010 ONSC 2683 (Sup. Ct.);
(b) the class definition is set out in objective terms and enables members of
the class to readily identify themselves as such. The definition is not
dependent on the merits of the case and satisfies the purposes of the class
definition set out in leading case of Bywater v. Toronto Transit Commission
(1998), 27 C.P.C. (4th) 172 (Ont. Ct. J. (Gen. Div.)). In securities class
actions the class is typically those who owned the securities at the material
time: Hollickv. Toronto (City), [2001] 3 S.C.R. 158 at para. 20; Frohlinger
v. Nortel Networks Corporation (2007), 40 C.P.C. (6th) 62 (Ont. Sup. Ct.) at
paras. 14-15;
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(iii)

(c) I am satisfied that in the circumstances of this case, where the shares of
CV were traded only on the TSX, it is appropriate to certify a “global” class
as was done in Silver v. Imax Corporation, above. A purchaser of securities
of CV, a Canadian company with a presence in Ontario, a reporting issuer
under the Ontario Securities Act, with shares trading only on the TSX,
could reasonably expect that his or her rights in relation to those securities
would be determined by the courts of Ontario. There is a real and
substantial connection between the claims asserted in this action and
Ontario and this province is a natural forum for the action. The
requirements of order and fairness will be met by a comprehensive notice
plan that will ensure, to the extent reasonably possible, that actual notice is
received by all members of the class: see Currie v. McDonalds Restaurants
o f Canada Ltd., 1A O.R. (3d) 321 (C.A.); Ramdath v. George Brown
College o f Applied Arts and Technology, [2010] O.J. No. 1411 (Sup. Ct.);
Silver v. Imax Corporation, above, at para. 117; Mondor v. Fisherman
(2002), 22 C.P.C. (5th) 346 (Ont. Sup. Ct.) at para. 12; Elliott v. NovaGold
Resources Inc., above, at paras. 11-12;
(d) the common issue proposed by the plaintiff1 is acceptable for
certification and meets the requirement of avoiding duplication of fact
finding and legal analysis: Western Canadian Shopping Centres Inc. v.
Dutton, [2001] 2 S.C.R. 534 at para. 39. A similar common issue was
approved by van Rensburg J. in Silver v. Imax Corporation, above. In
McKenna v. Gammon Gold Inc. [2010] O.J. No. 1057,1 declined to certify
a common issue based on common law misrepresentation in the securities
context because of the need to establish reliance as an element of the cause
of action. In this case, the settlement will extend to all members of the class
regardless of whether they relied upon or were even aware of the alleged
misrepresentation. Accordingly, bearing in mind the relaxed test for
certification on settlement, the common issue is appropriate;
(e) the requirement that a class proceeding be the preferable procedure for
the determination of the common issue is of less significance in the context
of the settlement of this case because the settlement provides a mechanism
for ensuring compensation of all eligible class members. I am satisfied that
the proposed settlement is an efficient and manageable method of resolving
the claims of the class and that it fulfills the goals of judicial economy,
access to justice and behaviour modification.: Hollick v. Toronto (City),
above, at paras. 27-28. Many individual claims by shareholders would be
for relatively small amounts and would be uneconomical to pursue
1“Did the Defendants, or any o f them, misrepresent the results o f CV’s revenue for fiscal 2006 and the first
quarter o f 2007?”
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individually. Without an action of this kind, it is probable that the claims of
most shareholders would not be satisfied. The action also supplements the
deterrent effects of regulatory oversight and encourages public companies
to take precautions to protect investors: see Allen v. Aspen Group Resources
Corp., [2009] O.J. No. 5213 (Sup. Ct.) at paras. 144-5;
(f) the proposed representative plaintiffs fairly and adequately represent the
interests of the class. Both purchased shares of CV during the class period
and continued to own them after the corrective disclosures were made.
They have a clear interest in the litigation and there is no evidence that they
have any conflict with the class. They have diligently and faithfully
prosecuted the claim to a successful conclusion by way of settlement. I am
also satisfied that the litigation plan, as set out in the settlement agreement,
is a workable method of resolving the action.
[25]

The settlement agreement incorporates the plaintiffs’ damages theory that the value of

CV’s shares was artificially inflated by the misrepresentation made by the defendants during the
class period and that the inflation was removed from the share value as a result the March 26,
2007 corrective disclosure.

[26]

The class members’ entitlements under the settlement agreement will be calculated in a

manner analogous to the damages provisions in s. 138.5 of the Securities Act, R.S.O. 1990, c. S.5
( “O.S.A. ”). The plan of allocation sets out formulae to calculate damages: (a) for shares disposed
of on or before the tenth trading day following the corrective disclosure; in this case, on or
between March 26 and April 9, 2007; (b) for shares disposed of after the tenth trading day
following the corrective disclosure; in this case, after the close of trading on April 9, 2007; and
(c) for shares that have not been disposed of, or are otherwise still held by the claimant.

[27]

Ultimately, the amount of each class member’s actual compensation will depend upon: (i)

the number and the price of shares purchased by the class member; (ii) the time and the price at

^
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which the class member sold such shares; and (iii) the total number and value of claims for

[28]

I agree with class counsel that the plan of allocation methodology treats the class

members fairly and that the plan of allocation is a fair and reasonable manner of distributing the
settlement proceeds to authorized claimants under these circumstances.

Settlement approval

[29]

Section 29(2) of the C.P.A. provides that a settlement o f a class proceeding is not binding

unless it has been approved by the court. The test for approving a settlement is whether, in all of
the circumstances, the settlement is fair, reasonable and in the best interests of the class as a
whole, taking into account the claims and defences in the litigation and any objections to the
settlement. A settlement need not be perfect. It need only fall “within a zone or range of
reasonableness”: Bilodeau v. Maple Leaf Foods Inc., [2009] O.J. No. 1006 (Sup. Ct.) at paras.
45-46; Parsons v. Canadian Red Cross Society, [1999] O.J. No. 3572 (Sup. Ct.) at para. 69;
Dabbs v. Sun Life Assurance Co. o f Canada (1998), 40 O.R. (3d) 429 (Gen. Div.) at pp. 439440; Frohlinger v. Nortel Networks Corp., [2007] O.J. No. 148 (Sup. Ct.) at para. 8; Ontario
New Home Warranty Program et al. v. Chevron Chemical Company et al. (1999), 46 O.R. (3d)
130 (Sup. Ct.) at paras. 70, 89.

[30]

In determining whether to approve a settlement, the court may take into account factors

such as:

•

the likelihood of recovery or likelihood of success;
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compensation filed with the administrator.

•
•
•
•
•
•
•
•
•

the amount and nature of discovery, evidence or investigation;
the proposed settlement terms and conditions;
the future expense and likely duration of litigation;
the recommendation of neutral parties, if any;
the number of objectors and nature of objections;
the presence of arm’s-length bargaining and the absence of collusion;
the information conveying to the court the dynamics of, and the positions
taken, by the parties during the negotiations;
the degree and nature of communications by counsel and the representative
plaintiff with class members during the litigation; and
the recommendation and experience of counsel.

See: Bilodeau v. Maple Leaf Foods Inc., above, at para. 47; Ford v. F. Hojfmann-LaRoche Ltd. (2005),
74 O.R. (3d) 758 (Sup. Ct.) at para. 117; Dabbs v. Sun Life Assurance Co. o f Canada, [1998] O.J. No.
1598 (Gen. Div.) at para. 10; Parsons v. Canadian Red Cross Society, above, at paras. 126-132.

[31]

The “zone of reasonableness” concept is helpful in guiding the exercise of the court’s

supervisory jurisdiction over the approval of a settlement of class actions. It is not the court’s
responsibility to determine whether a better settlement might have been reached. Nor is it the
responsibility of the court to send the parties back to the bargaining table to negotiate a
settlement that is more favourable to the class. Where the parties are represented - as they clearly
are in this case - by highly reputable counsel with expertise in class action securities litigation,
the court is entitled to assume, in the absence of evidence to the contrary, that it is being
presented with the best reasonably achievable settlement and that class counsel is staking his or
her reputation and experience on the recommendation.

[32]

As stated in Dabbs v. Sun Life Assurance Co. o f Canada (1998), 40 O.R. (3d) 429 (Gen.

Div.)

at p. 440, there is a strong initial presumption of fairness when a proposed class
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settlement, which was negotiated at arm’s length by class counsel, is presented for Court

[T]he recommendation of counsel of high repute is significant. While
class counsel have a financial interest at stake, their reputation for
integrity and diligent effort on behalf of their clients is also on the line.
[33]

In this case, I accept the submission of class counsel that the settlement was the product

of hard negotiations at arm’s length in the face of formidable opposition by experienced counsel
for the defendants. The settlement appears to be favourable to the class, consistent with a
reasonable risk-based analysis of the potential recovery after trial, grounded in a principled
approach to the assessment of damages and reasonably reflective of the litigation risks, costs and
delays that would result from taking the matter to trial.

[34]

The following factors are particularly significant in leading me to conclude that the

settlement is fair, reasonable and in the best interests o f the class:

(a) at the time the settlement was reached, there was uncertainty
regarding how the leave test in Part XXIII. 1 of the O.S.A. would be
interpreted and a significant risk that the leave test would not be met
and/or that the court would not certify the claims in Part XXIII. 1 of the
O.S.A.;
(b) there was, at least in my respectful view, a serious risk that the court
would not certify the common law misrepresentation claims - I declined
to do so in McKenna v. Gammon Gold Inc., above, although I recognize
that there is authority to the contrary;
(c)the statutory limits of liability in Part XXIII. 1 o f the O.S.A. would be
in the range of $14 million to $17.2 million if the action was entirely
successful and the total value of the settlement (before costs and
expenses) is about 50 per cent of that;
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approval:

(d)the plaintiffs’ expert estimated the total damages recoverable by the
class in the range of about $9.8 million - this figure would no doubt be
disputed by the defendants and there is at least a possibility that the
damages would be less than this amount;
(e) on a practical level, there is no guarantee that a judgment would be
fully collectible. CV’s liability insurance is $10 million, inclusive of
defence costs, and counsel for CV advises that costs have eroded the
insurance to around $8 million at this time. If the matter were to proceed
to a contested trial and possibly appeals, there is a probability that the
available insurance would be less than the amount of the settlement; and
(f) there were at least some issues concerning the underlying merits of
the plaintiffs’ claims as the defendants took the position that there had in
fact been disclosure during the class period as a result of management
discussion and analysis reports that were delivered to shareholders at the
same time as the financial statements.
[35]

All these considerations support my conclusion that, viewed objectively, the settlement

falls within the zone of reasonableness and is a fair reflection of the merits of the claim and the
risks of litigation, taking into account as well the value of an early settlement. The settlement
comes with the recommendation of experienced counsel, the support of the representative
plaintiffs and, despite extensive pre-hearing publication, there is not a single voice raised in
opposition to the settlement. If the opt-out threshold is exceeded, the defendants will be entitled
to terminate the settlement and the proceedings will continue. Absent that, any shareholder who
does not wish to accept the settlement and to “go it alone” and maintain an individual action,
may opt out of the action and the settlement.

2010 ONSC 4294 (CanLII)
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[36]

Approval of Fees of Class Counsel

[37]

Class Counsel request a fee of $1,378,749.48, including taxes.

Disbursements are

claimed in the amount of $163,150.52. The costs of administration are fixed at $129,950.00, the
costs of the notice plan at $100,000.00 and the cost to receive objections at $3,150.

[38]

The task for the court on a motion of this kind is to determine a fee that is “fair and

reasonable” in all of the circumstances: Parsons v. Canadian Red Cross Society (2000), 49 O.R.
(3d) 281 (Sup. Ct.) at paras. 13 and 56.

[39]

In VitaPharm Canada Ltd. v. F. Hoffmann-La Roche Ltd., [2005] O.J. No. 1117 (Sup.

Ct.) at para. 67, Cumming J. summarized some of the factors to be considered by the court when
fixing class counsel’s fees:

Factors relevant in assessing the reasonableness of the fees of any class
counsel include the following:
(a) the factual and legal complexities of the matters dealt with;
(b)the risk undertaken, including the risk that the matter might not be
certified;
(c)the degree of responsibility assumed by class counsel;
(d)the monetary value of the matters in issue;
(e) the importance of the matter to the class;
(f) the degree of skill and competence demonstrated by class counsel;
(g)the results achieved;

2010 ONSC 4294 (CanLII)
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(i) the expectations of the class as to the amount of fees; and
(j) the opportunity cost to class counsel in the expenditure of time in
pursuit of the litigation and settlement.
[40]

It seems to me that one of the most important factors in this list, particularly where the

lawyer seeks a contingent fee, as is invariably the case in class actions, is the result achieved in
relation to the amount at issue and the complexity of the case. An excellent result will deserve a
higher fee than a modest result. All other things being equal, the settlement of a $7 million claim
for $7 million would deserve a greater fee than the settlement of a $70 million claim for $7
million. It is important to ask, then, what was the client’s claim “worth” and what did they get
for it? Regard must always be had to the complexity and difficulty of the case, because the $7
million claim may have been a “slam dunk” whereas the $70 million claim may have been a
“long shot”, settled only through the persistence and skill of counsel.

[41]

A second important factor is the time spent and financial risks incurred by the lawyers.

What fee are the lawyers requesting in relation to the time they have spent on the case and the
costs and risks they have incurred in prosecuting it? In this case, the lawyers have incurred some
$500,000 in unbilled fees and over $150,000 in actual disbursements, in a period of more than
three years.

[42]

The third important factor is the fee agreement between class counsel and the

representative plaintiff, which of course impacts the reasonable expectations of the class as to the
amount of the fees. The fee formula in this case, a contingent fee on a sliding scale of 25-30-33.3
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per cent depending on the timing of settlement, is typical. In this case, class counsel say that

less than the fee to which they would be entitled under the fee agreement with the plaintiffs.

[43]

A fourth important factor is the level of fees awarded in other proceedings of a similar

nature, with a view to achieving predictability and consistency in fee awards.

[44]

After examining all these factors, it is important to ask whether the work of class counsel

has fulfilled the goals of the C.P.A. by giving access to justice to claimants who might not
otherwise obtain it and by promoting behaviour modification of wrongdoers. It is also important
to recognize that the achievement of these goals demands that there is an available pool of
experienced and skilled lawyers of high repute, who are prepared to take on the onerous and
risky responsibility of class counsel. Where counsel achieve successful results, they render a
service not just to the class but to the legal system itself, by providing access to justice and by
achieving judicial economy. Their fees should not be assessed simply on the basis of quantum
meruit - they should be enhanced in appropriate cases to recognize and reward successful
performance and to serve as an incentive to counsel to take on class action litigation

[45]

Turning to the above factors, what was the result achieved in relation to the amount at

issue and the complexity of the case? What was the case worth? I have mentioned that the upper
limit of recovery, based on the O.S.A limits, was between $14 and $17 million, but that the
plaintiffs’ expert put the recoverable damages in the range of $9.8 million and that, as a practical
matter, there was insurance available (after deduction of defence costs) of around $8 million.
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they are actually requesting a fee that is 19.4 per cent of the gross recovery, which is somewhat
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Viewed practically, a settlement at $7.1 million must be regarded, as I have found, as being in

[46]

I also accept the submission that there were significant risks undertaken by class counsel

in taking on the case. It was by no means a “slam dunk”. Class counsel had every reason to
believe that it would be vigorously defended by experienced counsel.

[47]

The fee agreement between class counsel and the plaintiffs contemplated a fee of 25 per

cent of the recovery if the action was settled prior to discovery, as it was. This is a common
provision in contingent fee agreements. The fee sought is less than the amount of class counsel’s
contractual entitlement. It is comparable to the percentage fees awarded in other recent
proceedings.

[48]

The following chart summarizes four awards, including the award I made on settlement

approval in Osmun v. Cadbury Adams Canada Inc., [2010] O.J. No. 2093 (Sup. Ct.):

Decision

Amount
Recovered

Fee

Percentage

M artin v. Barrett2

$13,926,195

$4,086,870

29%

Garland v. Enbridge Gas
Distribution Inc.3

$22 million plus
savings

$10.13 million

27%

Stone Paradise Inc. v. Bayer
Inc.4

$3,321,712 plus
interest

$834,000

25%

Osmun v. Cadbury Adams
Canada Inc.5

$5,340,940

$1,335,235,12

25%

2 M artin v. Barrett, [2008] O.J. No. 2105 (Sup. Ct.)
3 G arland v. Enbridge Gas Distribution Inc., [2006] O.J. N o. 4907 (Sup. Ct.)
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the zone of reasonableness - it appears to be a good settlement.
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[49]

For the reasons set out earlier, I am satisfied that the services of class counsel have

justice for real investors. It has achieved significant judicial economy. It will result in behaviour
modification not only by the defendants, but in the securities industry generally. The significance
of these accomplishments should not be understated.

[50]

The remaining issue is whether the fee should be payable immediately or whether all or

some part should be deferred until the claims process has been completed. It was vigorously
argued by Mr. Strosberg that all the criteria necessary to assess the reasonableness of the fee are
known at this time and that there is no reason to defer compensation. It is also fair to note that
class counsel has gone without compensation for some three years, all the while incurring
disbursements, paying lawyers and incurring substantial overheads. Deferred compensation
means less compensation.

[51]

I have concluded that there are several reasons why it is more fair and reasonable to

approve payment of two-thirds o f the amount claimed as fees now and to defer approval of the
balance until after the results of the claims process are known. This is similar to the procedure I
adopted in Boulanger v. Johnson & Johnson Corp., [2010] O.J. No. 1913 and I believe that it is
appropriate to do so in this case.

4 Stone Paradise Inc. v. Bayer Inc. (19 April 2006), London 45604CP (Ont. Sup. Ct.).
5 Osmun v. Cadbury Adam s Canada Inc., [2010] O.J. No. 2093 (Sup. Ct.).
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resulted in a settlement that fulfills the objectives of the C.P.A. It will result in real access to
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[52]

First, in the case of a results-based fee, there is nothing inherently unfair in requiring the

payment can be compensated by interest.

[53]

Second, an important test of the value of the settlement will be the number and amount of

claims actually paid to the class as a result of the settlement and the extent to which the
settlement fund is sufficient to satisfy the claims of the class. If the projections of counsel and
their expert are correct, and if all eligible class members make claims, each class member might
be expected to receive around 50 per cent of his or her loss. If, at the end of the claims process,
the recovery is substantially less than that, one might have reason to question the value of the
settlement. If, on the other hand, there are a very small number o f claims, or the total amount of
compensation awarded is small, one might question the real value of the settlement in terms of
access to justice.

[54]

Third, class counsel acknowledges an ongoing responsibility to the class to respond to

inquiries concerning the claims process, to supervise the implementation of the settlement and to
report to the court prior to the distribution of funds. The responsibilities of class counsel after
settlement are important and the court must rely on class counsel to ensure that the settlement is
in fact efficiently implemented in accordance with its terms. It is no reflection on the diligence of
class counsel to suggest that the fee should not be paid in full until such time as counsel’s
responsibilities have been fully discharged.
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lawyer to wait for payment until the client actually receives his or her money. Any delay in
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[55]

For this reason, I will order payment of two-thirds of the fees claimed by class counsel,

the same time as the request for distribution of the settlement.

[56]

The draft form of order submitted by class counsel at the hearing of the motion is

generally satisfactory. Counsel may submit to me, care of Judges’ Administration, a clean copy,
approved as to form and content.

G.R. Strathy J.

Released:

August 5, 2010
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together with all disbursements, at this time. The balance of counsel’s fees will be reviewed at
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C. HORKINS J.
[1]
This is a motion for approval of the settlement of this class action and class counsel fees
pursuant to s. 29 of the Class Proceedings Act, 1992, S.O. 1992, c. C.6 ("CPA”). Notice of this
approval hearing has been given to the class and no objections have been delivered.
BACKGROUND
[2]
This action was commenced on July 25, 2003, and certified on October 21, 2008. The
statement of claim alleges that the defendants breached class members’ rights to their articles and
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literary works under the Copyright Act, R.S.C. 1985, c. C-42. The claim alleges that class
members had granted print publishers the limited one-time right to reproduce their works in only
print editions of newspapers or magazines. By the defendants’ reproduction, distribution and
communication of these works to the public in electronic media, such as online databases,
without the permission of authors or the copyright holders, the plaintiff claimed the defendants
had infringed the class members’ copyrights.
[3]
The plaintiff, Heather Robertson, is a well-known and prolific Canadian freelance writer.
Ms. Robertson has published more than 15 fiction and non-fiction books and has been
contributing to Canadian magazines and newspapers for over 40 years. Ms. Robertson is also a
founding member and past president of the Professional Writers’ Association of Canada
(“PWAC”).
[4]
The plaintiff brought a similar class action against Thomson Canada Ltd. The court
approved a settlement in that action in 2009: Robertson v. Thomson Canada Ltd., [2009] O.J.
No. 2650 (S.C.J.).
[5]
Each of the defendants vigorously defended this action. They have asserted a number of
different statutory and common law defences including, their own statutory copyrights in
newspapers and magazines as collective works, an implied licence to make freelance works
available in electronic databases, consent of the authors, acquiescence, limitation periods, laches
and fair dealing.
[6]
After the plaintiff delivered her certification motion materials and after certification had
been granted in the Thomson action, the defendants consented to certification of this action on
October 21, 2008. However, as a result of a plethora of third and fourth party claims (some 204
in total), which were commenced following certification, the original certified class definition
was subsequently amended twice, on September 15, 2009 and July 19, 2010.
[7]
The numerous third and fourth party claims created complexity and delay, and had the
potential to undermine the progress of the plaintiffs entire action, including its very
manageability as a class proceeding. Eventually, the problems that the third and fourth party
actions created were resolved. On July 19, 2010, Justice Cullity ordered that the class definition
would be amended so that it would be limited only to the creators or assignees of literary works
published in print by Toronto Star, Rogers, Canwest, or their predecessors in interest.
[8]
A two-day mediation was held in May 2010. While a settlement was not reached at the
mediation, negotiations followed and a settlement was reached with Toronto Star, Rogers and
CEDROM in December 2010. A settlement agreement with ProQuest followed in January 2011.
[9]
The insolvency of the defendant Canwest Publishing Inc. (“Canwest”) created a unique
challenge for the plaintiff and her counsel in their efforts to settle this action.
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[10] As a result of Canwest’s insolvency, it sought protection from its creditors under the
Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36 (“CCAA”). Justice Pepall granted
an initial order pursuant to the provisions of the CCAA in favour of Canwest. As a result of this
order, actions against Canwest, including this class action, were stayed.
[11] Ms. Robertson filed a claim in the CCAA proceedings covering all claims advanced
against Canwest in this class action. In June 2010, Ms. Robertson’s claim was settled. The
Canwest settlement valued the class members’ claims against Canwest at $7.5 million in the
insolvency. The class members received shares arising out of the insolvency. In return, the
settlement provided a licence for class members’ Canwest works and a release of all claims
relating to Canwest content, except for claims against ProQuest which would continue.
[12] On June 16, 2010, Justice Pepall approved the settlement with Canwest, finding that the
settlement represented “a reasonable, pragmatic and realistic compromise of the class claims”
and was in the best interests of the class (Robertson v. ProQuest Information and Learning Co.
[2011] O.J. No. 1160). The settlement provided a “possible avenue for recovery” from Canwest
in the insolvency, while at the same time preserving the claims of the class against the other
defendants, as well as the claims against ProQuest for alleged violations relating to Canwest
content.
[13] As a result of Canwest’s insolvency and this settlement, Ms. Robertson was ultimately
issued 166,451 Class C Voting Shares of Postmedia Network Canada Corp. (the successor to
Canwest).
[14] Ms. Robertson then retained RSM Richter, a financial services firm, to assist in the
valuation of these shares and to maximize recovery for class members through the sale of the
shares. RSM Richter solicited interest in the shares and contacted more than 28 potential buyers.
RSM Richter estimated (as of March 16, 2011) that the value of the Postmedia shares was in the
range of approximately $12 to $15.50 per share.
[15] On April 19, 2011, on the recommendation of RSM Richter, Ms. Robertson accepted an
offer of $14.40 per share ($2,396,894.40).
THE SETTLEMENT
[16] Under the terms of the settlement agreements, Toronto Star, Rogers and CEDROM have
agreed to pay $3,475 million and ProQuest has agreed to pay $2 million. In addition, there will
be the proceeds from the sale of the Postmedia shares ($2,396,894.40) for a total of
$7,871,894.40 million.
[17] This amount will be available for distribution to the class after deducting the costs of
administering the compensation program (including notice to the class), class counsel fees,
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[18] William Dovey of Duff & Phelps will administer this settlement. Mr. Dovey was the
claims administrator for the Thomson settlement. With the benefit of his experience, an improved
claims process has been designed to administer the settlement in this action. The administrator
will charge a flat fee of $175,000 plus reasonable disbursements and taxes.
[19] The relative contribution of each defendant's contribution to settlement is fair. Amongst
Toronto Star, Rogers and Canwest publications, the Canwest publications were accessed from
ProQuest’s databases 2.16 times more often than the Toronto Star and Rogers publications (i.e.
of the three publishers, Canwest works represented 68% of those accessed, Rogers works
represented 15%, and Toronto Star works represented 17%). Accordingly, at a trial, the plaintiff
would have expected a smaller recovery for Toronto Star and Rogers works than for Canwest
works in any event. In that context, the settlement of $3,475 million for Toronto Star and Rogers
works is fair and reasonable.
[20] Given the risk created by Canwest’s insolvency, the settlement amount for Canwest
works is fair and reasonable. Canwest was the main defendant with respect to Canwest works.
After Canwest sought creditor protection, full recovery from it became unrealistic. The Canwest
settlement and subsequent sale of the shares, made the best of this difficult situation.
[21] After the Canwest settlement, ProQuest became the only defendant from whom the
plaintiff could recover for Canwest works. ProQuest’s position in this action is different than the
print publisher defendants’ position and it may have been more difficult to establish liability and
damages against it.
[22] As a result of these settlements, the continuing claims against ProQuest would have been
limited to Canwest content only. Any future judgment against ProQuest would likely have taken
into account the sale of the Postmedia shares. ProQuest would have argued that the proceeds
from the sale of the shares be deducted from whatever amount they were found liable to pay.
[23] Since the claims against Canwest and ProQuest related to the same content, the value of
the settlement for the Canwest content requires one to combine ProQuest’s proposed payment of
$2 million with the proceeds from the sale of Postmedia shares.
[24] Under the terms of the various settlement agreements, the class members will benefit
from a claims-based compensation scheme for freelance works at issue in this action on the
following general basis:
(a)

class members will file a claims form with the Administrator;

(b)

the claims form will identify the works for which a class member claims
compensation and the publication in which the works was first published;
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disbursements and taxes, reimbursement to the Law Foundation of Ontario for paid
disbursements and the 10% levy owing to the Law Foundation of Ontario

(c)

the Administrator will allocate points to a class member who files a claim
according to a points allocation system based on length of work and dissemination
level of publication;

(d)

twelve (12) of the most frequently accessed Toronto Star, Rogers and Canwest
publications have been designated in this process as “Tier 1” publications, twentythree (23) publications have been designated as “Tier 2” and all other eligible
publications as “Tier 3”;

(e)

once the time for making claims has expired, the Administrator will calculate the
points to be awarded for each claiming class member; and

(f)

subject to a maximum cap of 1% for any individual or one individual class
member and a minimum payment of $5, compensation owing will be determined
on a pro rata basis on the basis o f total points awarded.

[25] As eight years have passed since this action was commenced, the parties wish to give
class members another opportunity to opt out. Further, they have agreed that the defendants can
unilaterally terminate the settlement if more than 300 class members opt out.
[26] After the expiry of the second opt out period (whereby class members can choose not to
participate in the settlement), the settlement funds (the global proceeds less payments to class
counsel and the costs of providing notice) will be paid to the Claims Administrator. The
reasonable fees and costs incurred by the Claims Administrator in administering the claims
process and the Class Proceedings Fund levy described above will also be paid out of the
settlement funds.
[27] The Claims Administrator will collect claims from class members, calculate each
claimant’s entitlement and distribute the funds to those class members. If there are any funds
remaining, those amounts will be paid to PWAC, with no reversionary entitlement to the
defendants.
[28] Toronto Star and Rogers have agreed to publish the notice of settlement approval hearing
and notice of settlement approval at no expense in The Toronto Star, Hamilton Spectator,
Waterloo Region Record, Guelph Mercury, Macleans, Chatelaine, Canadian Business,
Chatelaine and l’Actualite. This agreement to provide essentially free notice has saved class
members a significant amount of money for the notice program, likely over $200,000, which has
real and measurable value for the class.
COMPARING THIS SETTLEMENT W ITH THE THOMSON SETTLEMENT
[29] It is expected that many of the class members who will apply for compensation in this
action, have received compensation in the Thomson settlement. In Thomson, the defendants paid
$11 million, an amount greater than what is being paid to settle this action. Since class members
are being given another opportunity to opt out and since a comparison between the two
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[30] In Thomson, the gross settlement was $11 million. After deducting class counsel fees ($4
million and $200,000 in G.S.T.), disbursements ($85,074.19), the cost of notice (approximately
$455,000), charitable payments to PWAC, the Writers’ Union of Canada and the Canadian
Association of Photographers and Illustrators in Communications ($75,000), payments to the
Class Proceedings Fund ($602,050.59) and the costs of administration ($160,662.78), the net
sum of $5.4 million was available for distribution to class members.
[31] Many of the deductions will be less in this action, leaving a larger percentage of the
global fund for distribution to the class. In particular, class counsel is seeking fees in the range of
$1.9 million (exclusive of taxes and disbursements), the cost of the notice program will be less
because Toronto Star and Rogers are providing notice in several of their respective publications
at no cost and the levy owing to the Class Proceedings Fund will be less.
[32] As a result, a higher proportional percentage of the settlement funds will be available for
distribution to class members than in the Thomson settlement. Specifically, some $5 million, or
about 63% of $7,871,894.40, versus $5.4 million, or 49% of $11 million as in Thomson.
[33]In addition, there are critical differences between the class members’ claims in this action
and those in the Thomson action. These differences, set out below, demonstrate that the two
settlements are not strictly comparable:
(a)

There are arguably stronger defences in this action than in the Thomson action.
Thomson was commenced in 1996 when fewer freelance writers were likely
aware of the existence of electronic databases.

(b)

This action was commenced in 2003 and the 3-year limitation period in the
Copyright Act could bar claims arising before 2000 as the existence of electronic
databases was well known by 2000 and class members whose claims arose before
2000 would have discovered their claims by that time.

(c)

After the Thomson action was commenced, many print publishers began using
freelance agreements in order to obtain a licence for the electronic rights in class
members’ works. Rogers disclosed approximately 7,603 freelance agreements in
its affidavit of documents. Works covered by these agreements could be excluded
from this action.

(d)

The defendants claim that they have more information than what was available in
the Thomson action relating to the royalties print publishers received for licensing
works to electronic databases. They argue this royalty information demonstrates
the defendants did not earn profits even close to the range of the damages sought
in this action.
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settlements is inevitable, it is important to appreciate why this settlement compares favourably
with the Thomson settlement.

(e)

The notional minimum statutory damages in the Copyright Act may be out of
proportion with the royalties and could be reduced or dispensed with entirely.

(f)

The defendants in this action have learned from the claims process in the
Thomson settlement that there may be fewer class members in this action than
initially expected. In the Thomson action, it was estimated that there were
between 5,000 and 10,000 class members. In fact, the number of claimants was
far less (837). Ms. Robertson expects a similar number of claimants in this action.

SETTLEM ENT APPROVAL
Legal Framework
[34]
Section 29(2) of the CPA provides that a settlement of a class proceeding is not binding
unless it has been approved by the court. The test for approving a settlement is whether, in all of
the circumstances, the settlement is fair, reasonable and in the best interests of the class as a
whole, taking into account the claims and defences in the litigation and any objections to the
settlement.
[35] When considering the approval of negotiated settlements, the court may consider, among
other things the following factors: likelihood of recovery or likelihood of success; amount and
nature of discovery, evidence or investigation; settlement terms and conditions; recommendation
and experience of counsel; future expense and likely duration of litigation and risk;
recommendation of neutral parties, if any; number of objectors and nature of objections; the
presence of good faith, arm's length bargaining and the absence of collusion; the degree and
nature of communications by counsel and the representative plaintiffs with class members during
the litigation; and information conveying to the court the dynamics of and the positions taken by
the parties during the negotiation: See Dabbs v. Sun Life Assurance Company o f Canada (1998),
40 O.R. (3d) 429 (Gen. Div.) at 440-44, affd (1998), 41 O.R. (3d) 97 (C.A.), leave to appeal to
S.C.C. refused, [1998] S.C.C.A. No. 372; Parsons v. Canadian Red Cross Society, [1999] O.J.
No. 3572 (S.C.J.) at paras. 71-72.; Frohlinger v. Nortel Networks Corp., [2007] O.J. No. 148
(S.C.J.) at para. 8; Kelman v. Goodyear Tire and Rubber Co., [2005] O.J. No. 175 (S.C.J.) at
paras. 12-13 \ Sutherland v. Boots Pharmaceutical pic, [2002] O.J. No. 1361 (S.C.J.) at para. 10.
[36] These factors provide a guide for analysis rather than a rigid set of criteria that must be
applied to every settlement. In practice, it may be that all of the factors are not applicable or
should not be given equal weight. (See Parsons v. Canadian Red Cross Society, supra, at para.
73.)
[37] The court is not required to have evidence sufficient to decide the merits of the issue.
This “is not required because compromise is necessary to achieve any settlement. However, the
court must possess adequate information to elevate its decision above mere conjecture. This is
imperative in order that the court might be satisfied that the settlement delivers adequate relief
for the class in exchange for the surrender of litigation rights against the defendants” (Ontario
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New Home Warranty Program v. Chevron Chemical Co., [1999] O.J. No. 2245 (S.C.J.) at para,
at 92).
[38] A settlement does not have to be perfect. It need only fall "within a zone or range of
reasonableness": Ontario New Home Warranty Program v. Chevron Chemical Co., supra, at
para. 89: See also Parsons, at para. 69 (S.C.J.); Bilodeau v. Maple Leaf Foods Inc., [2009] O.J.
No. 1006 (S.C.J.) at paras. 45-46; Dabbs v. Sun Life Assurance Co. o f Canada, supra, at pp. 439440; Frohlinger v. Nortel Networks Corp., supra, at para. 8.
[39] The "zone of reasonableness" concept helps to guide the exercise of the court's
supervisory jurisdiction over the approval of a settlement of class actions. It is not the court's
responsibility to determine whether a better settlement might have been reached. Nor is it the
responsibility of the court to send the parties back to the bargaining table to negotiate a
settlement that is more favourable to the class. Where the parties are represented, as they are in
this case, by reputable counsel with expertise in class action litigation, the court is entitled to
assume, in the absence of evidence to the contrary, that it is being presented with the best
reasonably achievable settlement and that class counsel is staking his or her reputation and
experience on the recommendation.
[40] As stated in Dabbs v. Sun Life Assurance Co. o f Canada, supra, at p. 440, there is a
strong initial presumption of fairness when a proposed class settlement, which was negotiated at
arm's length by class counsel, is presented for Court approval:
[T]he recommendation of counsel of high repute is significant. While class
counsel have a financial interest at stake, their reputation for integrity and diligent
effort on behalf of their clients is also on the line.
Factors Supporting Approval
[41] I accept that the settlement was the product of hard fought negotiations conducted by
experienced counsel at arm's length. The settlement is grounded in a principled approach to the
assessment of damages and reasonably reflective of the litigation risks, costs and delays that
would result from taking the matter to trial.
[42] It is significant that Ms. Robertson supports and recommends approval of the settlement.
She played an active role in this action and in the Thomson action. I agree with Justice Cullity’s
statement in Thomson at para 18 “[t]his is obviously a case in which the court must give
considerable weight to Ms. Robertson’s opinion that the settlement and its terms are in the best
interests of the class.” As well, there are no objections to the settlement.
[43] Before embarking on settlement negotiations, Class Counsel had significant information
about the liability and damage issues from their involvement in the Thomson action, and the
document discovery process in this action. Given the information available to Class Counsel,
they were well situated to evaluate the risks, to negotiate and agree on a resolution of the action
for the benefit of all Class Members.
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[45] In particular, the likelihood of recovery or success leads me to conclude that the
settlement is fair, reasonable and in the best interests of the class. The following analysis
explains why this factor is so critical to the court’s approval of the settlement.
[46] From the outset of this action, there were considerable risks at both the certification and
merits stages, including the risk that a resolution would take many years, that the plaintiff would
fail to establish copyright infringement, that the action would fail because of limitations defences
or a court would award damages on a much smaller scale than anticipated.
[47] Success at a common issues trial was by no means guaranteed. The defendants argued
that freelance writers granted an implied licence to use the works in electronic media. In
particular, the class members each licensed the print publishers to use their works. The scope of
that licence was arguably unclear and the defendants claimed it included an express or implied
term permitting the right to publish the works in electronic media. The plaintiff has always taken
the position that class members merely licenced a one-time right to publish their works in print.
However, an adverse determination at trial on this issue would end the litigation for class
members and provide no recovery.
[48] Further, the defendants argue the class members are barred from recovery by their
acquiescing in the use of their works. They rely on the doctrines of estoppel, waiver,
acquiescence and laches. In the alternative, the defendants argue that all claims in respect of
infringements before July 25, 2000 (three years before the claim was commenced) are barred by
the limitation period prescribed in the Copyright Act.
[49] If the defences failed, there was still a risk that the trial judge would find that a global
award of aggregate damages pursuant to s. 24 of the CPA was not appropriate. Such a ruling
would trigger individual issues trials or references to deal with damages.
[50] Assuming aggregate damages were awarded, there would still be considerable
uncertainty about the quantum of damages. While the plaintiff could rely on s. 38.1 of the
Copyright Act to pursue statutory damages for copyright breach, there has been no case that has
awarded damages on the scale sought in circumstances similar to this action.
[51] It is anticipated that the defendants, and in particular the print publishers, would have
argued that the royalties they received pale in comparison to the statutory damages sought, or
that the statutory amounts would be grossly disproportionate to actual losses and that the court
should exercise its discretion to award damages below the statutory minimums.
[52] Even if the plaintiff succeeded on all issues at a common issues trial, recovery may have
been delayed and uncertain in the event of an appeal.
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[44] Class Counsel had an appropriate evidentiary basis to evaluate settlement. Also, there is
sufficient evidence before the court to allow it to exercise an objective, impartial and
independent assessment of the fairness of the proposed settlement agreement.

[53] In addition to the monetary aspect of this settlement, Ms. Robertson explains that the
settlement will have important implications for future practice in the publishing industry. The
proposed settlements will assist in normalizing relationships between publishers and freelance
writers in addition to delineating the respective rights and obligations of the parties surrounding
copyright ownership. Given that this litigation has already caused many major publishers to use
written agreements with freelancers, there is every reason to believe that this industry standard
will continue.
[54] In summary, I conclude that this settlement is fair and reasonable and in the best interests
of the class as a whole.
APPROVAL OF CLASS COUNSEL FEES
[55] Class Counsel seeks approval of their retainer agreement and asks that the court fix their
fees at $1.9 million (exclusive of taxes). They also request approval of incurred disbursements of
$214,762.33.
Legal Framework
[56] The court’s task is to determine a fee that is "fair and reasonable" in all of the
circumstances: Parsons v. Canadian Red Cross Society (2000), 49 O.R. (3d) 281 (S.C.J.) at
paras. 13 and 56.
[57] In Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd., [2005] O.J. No. 1117 (S.C.J.)
at para. 67, Cumming J. summarized some of the factors to be considered by the court when
fixing class counsel's fees:
(a)

the factual and legal complexities of the matters dealt with;

(b)

the risk undertaken, including the risk that the matter might not be certified;

(c)

the degree of responsibility assumed by class counsel;

(d)

the monetary value of the matters in issue;

(e)

the importance of the matter to the class;

(f)

the degree of skill and competence demonstrated by class counsel;

(g)

the results achieved;

(h)

the ability of the class to pay;

(i)

the expectations of the class as to the amount of fees; and
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the opportunity cost to class counsel in the expenditure of time in pursuit of the
litigation and settlement.

[58] With these factors in mind, the following review confirms the reasonableness of the
proposed fee.
The Retainer Agreement
[59] By agreement dated March 5, 2007, Ms. Robertson retained Koskie Minsky LLP to act as
lead counsel in this litigation and to prosecute the claim through to the end of the common issues
trial. The retainer agreement provides that payment of legal fees and disbursements would be
contingent upon success at trial or settlement of this matter.
[60] The retainer agreement provides that legal fees are based upon the multiplication of a
base fee by a multiplier to be determined by the court. As well, the retainer agreement provides
that the law firms of Dimock Stratton LLP and Theall Group LLP were to continue to assist in
the litigation, primarily to provide substantive intellectual property advice.
The Time and Fees Incurred
[61] The value of Class Counsel’s total docketed time as of March 29, 2011 is $1,118,873.32.
Among all class counsel this reflects an average of 267 hours per year.
Law Firm

Total
Hours

Koskie Minsky LLP
Dimock
LLP

Stratton

Theall Group LLP
McGowan & Co.
Total (with tax)

Total Fees

Total
Disbursements

Total

1,872.70

$975,358.10

$127,244.10

$1,102,602.20

104.50

$52,081.58

$282.05

$52,363.63

27.41

$14,781.06

$663.92

$15,444.98

134.70

$76,652.58

$2,342.08

$78,994.66

2,139.31

$1,118,873.32

$130,532.15

$1,249,405.47

[62] Koskie Minsky LLP had docketed time as of March 29, 2011, valued at approximately
$975,358.10. This represents about 1,870 hours of billable time over the last eight (8) years, or
an average of 234 hours per year, or 20 hours per month.
[63] Dimock Stratton LLP has been involved since the inception of this litigation. It has
advised on all substantive copyright and intellectual property law issues, provided litigation
strategy including issues arising out of the structure of the settlement agreements, and attended
the mediation. McGowan & Co. (later Theall Group LLP) has extensive experience in the area of
class proceedings and has also acted in this litigation since its commencement.
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(j)
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Risks Assumed, Results Achieved and the Plaintiff’s Support
[65] I have already reviewed the risks that class counsel assumed and the positive results of
Class Counsel’s efforts. Class Counsel collectively acted under the terms of a contingency fee
arrangement. They faced the considerable risk that this action would not succeed and no fees
would be recovered for the efforts undertaken on behalf of the class and Ms. Robertson. The
settlement is the product of extensive negotiations and the skill of all counsel involved.
[66] Ms. Robertson supports the fees that Class Counsel request. In her view, the quantum is
reasonable in the circumstances. From the start of this action, Ms. Robertson has had frequent
contact with class counsel and she has played an active role in the litigation. Given
Ms. Robertson’s involvement in this class action, her support and approval of the fees is
significant. As well, no one in the class has objected to the settlement and the fees requested.
The Fee is Reasonable
[67] The fees are substantially less than the $4 million that Ms. Robertson supported and were
approved in the Thomson action. Furthermore, there were complications in this action that did
not arise in Thomson. For example, there were multiple defendants in this action each with their
own counsel and approach to the litigation. As well, numerous third and fourth party actions
added to complexity of this class action. Lastly, the plaintiff was confronted with the insolvency
of Canwest and the risk that there may be no recovery from this defendant.
[68] A $1.9 million fee represents approximately 24% of the global settlement proceeds (or
about a 1.7 multiplier). In Ms. Robertson’s view, the fees requested “reflect the significant
efforts put forward by my counsel in this action and the success achieved for the class.”
[69] The purpose of a multiplier was discussed in Gagne v Silcorp Ltd., [1998] O.J. No. 4182
(C.A.) at para. 16 as follows:
The multiplier is in part a reward to the solicitor for bearing the risks of acting in
the litigation. The court must determine whether these risks were sufficient that
together with the other relevant considerations a multiplier is warranted. While
this determination is made after the class proceeding has concluded successfully,
it is the risks when the litigation commenced and as it continued that must be
assessed.
[70] The risks that I have described warrant a multiplier being applied to the base fee. The
base fee is $1,118,873.32. Section 33(7) of the CPA states that a court may apply a multiplier to
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[64] The fees and disbursements cover a variety of work that was undertaken: case
conferences, certification, amendments to the class definition, motions to deal with the numerous
third and fourth party claims, documentary production, review of documents, research of
liability, and damage issues and the steps leading to this settlement.
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a base fee that results in fair and reasonable compensation. The multiplier requested is justified
and allows for fair and reasonable compensation.
Lastly, the disbursements were all necessary and reasonable and are allowed.

COMPENSATION FO R HEATHER ROBERTSON
[72] Class Counsel request that Ms. Robertson receive $5,000 as compensation for acting as a
representative plaintiff. While I do not doubt that Ms. Robertson diligently fulfilled her role as
the representative plaintiff, I am not prepared to award her compensation for this role.
[73] Compensation orders for representative plaintiffs are not routine. As stated by McLachlin
C.J.C. in Western Canadian Shopping Centres Inc. v. Dutton, [2001] 2 S.C.R. 534 at para. 41 it
is expected “that the proposed representative will vigorously and capably prosecute the interests
of the class.” Fulfilling this role does not lead to compensation.
[74] Compensation for representative plaintiffs must be awarded sparingly and limited to
those cases where “a representative plaintiff can show that he or she rendered active and
necessary assistance in the preparation or presentation of the case and that such assistance
resulted in monetary success for the class” {Windisman v. Toronto College Park Ltd., [1996] O.J.
No. 2897 at para. 28).
[75] In Windisman v. Toronto College Park Ltd.,supra, evidence was presented to justify
compensating the representative plaintiff. For example the court explained at para. 28:
Ms. Windisman took a very active part at all stages of this action. It seems clear
that the case would not have been brought but for her initiative. She assumed the
risk of costs and she devoted an unusual amount of time and effort to
communicating with other class members, acting as a liaison with the solicitors,
and assisting the solicitors at all stages of the proceeding. She kept careful records
of her time and effort.
[76] However, active participation alone will not justify compensation. As Winkler J. noted in
Sutherland v Boots Pharmaceutical PLC, supra, at para. 22, the work of the representative
plaintiff must be “necessary” and “result in monetary success for the class”. Further, if
compensation is justified it should be “purely compensatory on a quantum meruit basis.”
[77] There is good reason for limiting compensation in this manner as explained in Sutherland
at para. 22 as follows:
... Otherwise, where a representative plaintiff benefits from the class proceeding
to a greater extent than the class members, and such benefit is as a result of the
extraneous compensation paid to the representative plaintiff rather than the
damages suffered by him or her, there is an appearance of a conflict of interest
between the representative plaintiff and the class members. A class proceeding
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[78] Class Counsel submit that Ms. Robertson played a significant role in directing the
litigation and communicating with class members just as she did in the Thomson action. In
Thomson, the court ordered that Ms. Robertson be paid $5,000 in compensation for acting as a
representative plaintiff. However, beyond the court order there are no reasons discussing the
justification for the compensation order. It does not follow that compensation should be paid in
this action because it was paid in Thomson.
[79] I was not provided with affidavit evidence to explain the basis for a compensation order
and why this is one of the exceptional cases justifying such an order. The submissions of Class
Counsel are not enough to support a request for compensation. Care must be taken to ensure that
there is a sufficient evidentiary basis for allowing compensation, particularly since the
compensation is taken from the settlement fund as recently directed in Smith Estate v National
Money Mart Co., [2011] O.J. No. 1321 (C.A.) at para. 135.
[80]

In these circumstances, I decline to allow Ms. Robertson compensation.

CONCLUSION
[81] In summary, I approve the settlement and the Class Counsel fees and disbursements. I
direct that Class Counsel report to the court when the administration of the settlement is
completed.

C. Horkins J.

Released: May 2, 2011
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cannot be seen to be a method by which persons can seek to receive personal gain
over and above any damages or other remedy to which they would otherwise be
entitled on the merits of their claims.
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[1]

This is a motion for approval of fees and disbursements of class counsel with respect to

partial settlements reached in this action. The settlements are conditional upon approval of the
courts in each of Ontario, British Columbia and Quebec. In reasons released on May 5, 2010,1
approved the settlements. A motion for settlement approval will be heard by the Supreme Court
of British Columbia on May 25, 2010 and by the Quebec Superior Court on June 8, 2010.
[2]

The details of these proceedings, and of the settlements, are set out in my reasons on the

settlement approval: Osmun v. Cadbury Adams Canada Inc, 2010 ONSC 2643. The key terms
for present purposes are:
(a) Cadbury has paid $5,795,695.60 inclusive o f pre-deposit interest for
the benefit of settlement class members. Cadbury is also obligated to pay
the costs of notice that exceed $250,000;
(b) Cadbury has agreed to cooperate with the plaintiffs in pursuing their
claims against the non-settling defendants;
(c) ITWAL is required to assign to the settlement class its claims
against the non-settling defendants and to pay the costs of notice up to
$25,000; and
(d) ITWAL has agreed to cooperate with the plaintiffs in pursuing their
claims against the non-settling defendants.
[3]

I have found that the settlement is fair and reasonable and in the best interests of the

class. It is the product of cooperation between class counsel in Ontario, B.C. and Quebec.
Approval of a combined counsel fee, to be shared with B.C. class counsel, is being sought in this
action and in the B.C. action, based upon the share o f the settlement amount notionally allocated
to these two proceedings. A separate counsel fee will be sought in the Quebec action based upon
the share of the settlement amount notionally allocated to that proceeding. Class counsel in
Ontario and B.C. are seeking a combined fee award because they have pursued the proceedings
on a national basis outside Quebec, with the litigation being focused in Ontario. B.C. class
counsel has assisted in the prosecution of the Ontario action.
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[4]

By agreement amongst class counsel in Ontario, Quebec and B.C., 7.2% ($414,383.31) of

the settlement amount has been notionally allocated as the recovery of the Quebec settlement
The remaining 92.8% of the settlement amount,

($5,340,940.48), has been notionally allocated to the recovery of the Ontario and B.C.
settlement classes for the purpose of this fees request. Class counsel in the three provinces have
agreed to collectively request court approval of legal fees in a total amount equal to 25% of the
Cadbury settlement amount (including accrued interest), plus disbursements and applicable
taxes.
[5]

Class

counsel

also

commenced

actions

in Alberta,

Manitoba,

Saskatchewan,

Newfoundland, Nova Scotia, and New Brunswick, working with local counsel in each province.
Other lawyers have also commenced actions in some of these provinces as well as in other
provinces. Class counsel have worked cooperatively with the lawyers in those actions and it has
been agreed that the plaintiffs is those actions will resolve their claims as part of the settlement
agreements made in this action and the B.C. action.
[6]

From the outset, Ontario class counsel agreed to pursue this action on a contingent fee

basis, accepting responsibility for all costs and seeking court approval for a fee if successful.
[7]

The retainer agreement entered into with the plaintiffs in this action as of December 1,

2007, provides that in the event of success in the action, Ontario class counsel will be paid any
disbursements (not already recovered from the defendants as costs), plus applicable taxes and
interest in accordance with s. 33(7)(c) of the Class Proceedings Act, 1992, S.O. 1992, c. 6
( “C.P.A.”), plus the greater of:
(a) the base fee increased by a multiplier of 4, less any fees already
recovered as costs, plus applicable taxes; or
(b) if a settlement is reached before examinations for discovery, 30% of
the settlement, less any fees already paid, plus applicable taxes.
[8]

“Success” is defined in the retainer agreement to include “a settlement that benefits some

or all of the Class members.” Under the heading “Interim Distributions,” the agreement provides
that “The Court may authorize payments to the Solicitor and/or to the Class from time to time.”
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class for the purpose of their fee request.
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[9]

The retainer agreement entered between the plaintiff in the B.C. action and B.C. class

counsel also provides for payment on a contingency basis. It provides that class counsel will be

will be payable on all amounts, including prejudgment interest and post judgment interest.
[10]

The fee agreement in this case complies with the requirements of s. 32(1) of the C.P.A.

[11]

Class counsel in Ontario and B.C. request fees of $1,335,235.12 with respect to the

settlement, plus disbursements of $81,231.04 and G.S.T. in the amount of $70,729.60, for a total
of $1,487,195.76. The fee represents 25% of the portion o f the settlement amount allocated to the
Ontario and B.C. settlement classes ($5,340,940.48) and is less than the 30% permitted by the
retainer agreements entered into with the plaintiffs in this action and the B.C. action.
Analysis

[12]

The court has inherent jurisdiction to supervise the conduct of lawyers, including the

jurisdiction to supervise the fees they charge to clients: Glanc v. O ’Donaghue, 2008 ONCA 395,
90 O.R. (3d) 309. In class proceedings, the court exercises that supervisory jurisdiction over the
fees charged by class counsel. Subsection 32(2) of the C.P.A. states that an agreement respecting
fees and disbursements between a solicitor and representative party is not enforceable unless
approved by the court. Subsection 32(1) sets out the terms that must be included in such an
agreement.
Interim Fee Awards
[13]

I am satisfied that there is jurisdiction to make an interim fee award and that it is

appropriate to do so in this case. It is permitted by the retainer agreement. Since the settlement
class is defined to include all persons in Canada who purchased chocolate products during the
settlement period, regardless of whether they purchased from Cadbury or a non-settling
defendant, there is no concern that the interim fee award will be an excessive or unfair burden on
some members of the class. This is similar to the form of settlement in Catalyst Paper Corp. v.
Atofina Chemicals Inc., 2009 BCSC 1659, [2009] B.C.J. No. 2409, in which an interim fee was
approved on a partial settlement. The court noted, at paras. 59-60:
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paid a fee calculated as 30% of the value of any settlement including any partial settlement and
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As a result of this structure, no group of plaintiffs can say that legal fees fall
disproportionately upon those whose claims have been settled early or those
whose claims have not yet been settled.
[14]

I accept the submission o f class counsel that the payment of an interim fee award is a

salutary measure that will help to promote early settlement. Similar observations were made in
Catalyst Paper Corp. v. Atofina Chemicals Inc., at para. 63:
In my view, the court should seek to establish a regime that is conducive
to settlements generally. Permitting the payment of counsel fees on
interim settlements is an important element o f such a regime.
[15]

The payment of interim fees is in keeping with sound business practice. Most paying

clients (and undoubtedly most defendants in class actions) expect to be billed and to pay on an
ongoing basis.
[16]

There is precedent in this jurisdiction for the award of interim fees on partial settlement:

Nutech Brands Inc. et al v. Air Canada et al, above, (19 February 2009), London, 50389CP
(S.C.J.); Vitapharm Canada Ltd. v. F. Hoffinann-La Roche Ltd., [2005] O.J. No. 1117, [2005]
O.T.C. 208 (S.C.J.).
Contingent Fee Arrangements
[17]

The C.P.A. expressly permits contingent fee arrangements - fees payable only in the

event of success: s. 33(1). It is a common practice, indeed an almost invariable practice, for class
counsel to enter into an agreement for a contingent fee based on a percentage of the recovery.
[18]

A number of cases have recognized that such arrangements reward results achieved rather

than time spent: Cogan (Re) (2007), 88 O.R. (3d) 38, [2007] O.J. No. 4539 (S.C.J.) at paras. 37
and 50; Crown Bay Hotel Ltd. Partnership v. Zurich Indemnity Co. o f Canada (1998), 40 O.R.
(3d) 83 at 88, [1998] O.J. No. 1891 (Gen. Div.) at para. 11.
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All plaintiffs share in the success that has been achieved to date. Similarly, all
plaintiffs share an interest in ensuring that the litigation continues to
conclusion as against the non-settling defendants.
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[19]

In the context of class proceedings, a contingent fee agreement focuses on the benefit

achieved by the class: Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd., above, at para.
107; Endean v. Canadian Red Cross Society, 2000 BCSC 971, [2000] B.C.J. No. 1254 (S.C.) at
para. 74.
[20]

Section 33(4) of the C.P.A. provides that a contingent fee arrangement may include a

provision that permits the lawyer to move to the court to have his or her fees increased by a
multiplier. On such motion, the court is to determine a “base fee” (i.e., time multiplied by an
hourly rate) and may apply a multiplier to the base fee that results in fair and reasonable
compensation to the solicitor for the risk incurred in undertaking and continuing the proceeding
under an agreement for payment only in the event of success. This “multiplier” approach has
been regarded by some as encouraging inefficiency and discouraging early settlement: Martin v.
Barrett, [2008] O.J. No. 2105, 55 C.P.C. (6th) 377 (S.C.J.) at para. 38-39; Cassano v. The
Toronto-Dominion Bank (2009), 98 O.R. (3d) 543, 2009 CarswellOnt 4052 (S.C.J.) at paras. 55,
60, 63.
[21]

There is much to be said in favour of contingent fee arrangements. Litigants like them.

They provide access to justice by permitting the lawyer, not the client, to finance the litigation.
They encourage efficiency. They reward success. They fairly reflect the considerable risks and
costs undertaken by class counsel, including the risk that they will never be paid for their work,
the risk that their compensation may come only after years of unpaid work and expense, and the
risk that they will be exposed to substantial cost awards if the action fails. Effective class actions
simply would not be possible without contingent fees. Contingent fee awards serve as an
incentive to counsel to take on difficult but important class action litigation.
[22]

It is appropriate to use other methods of measurement, such as time multiplied by hourly

rate, or a multiplier, or the result, as a check against the reasonableness of the fees claimed; but,
in my respectful view, courts should not be too quick to disallow a fee based on a percentage
simply because it is a multiple - sometimes even a large multiple - of the mathematical
calculation of hours docketed times the hourly rate.
Factors to be considered
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[23]

Some of the factors to be considered by the court in the determination of class counsel’s

fee include:

[24]
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(a) the time expended by the solicitor;
(b) the legal complexity of the matters to be dealt with;
(c) the degree of responsibility assumed by the solicitor;
(d) the monetary value of the matters in issue;
(e) the importance of the matter to the client;
(f) the degree of skill and competence demonstrated by the solicitor;
(g) the results achieved;
(h) the ability of the client to pay;
(i) the client’s expectations as to the amount of the fee;
(j) the risks undertaken by counsel in taking on the case, including the
risk that the action may not be certified; and
(k) the position taken by any objectors.
In this case, the following factors are particularly important.

Time expended
[25]

Significant time and money have been expended by class counsel in pursuing this

litigation. As of March 22, 2010, Class Counsel had docketed time worth $632,743.75 and
incurred disbursements of $81,231.04 plus applicable taxes. A good deal of additional time has
been docketed in preparation for the settlement and fee approval hearings.
[26]

Class counsel has funded all of the disbursements associated with the Ontario and B.C.

actions.The plaintiffs in this action have not applied to
assistance.

the Class ProceedingsFund

for

If the class had received disbursements funding from the Fund, it would now be

obligated to repay any financial support provided by the Fund and pay an additional 10% of the
settlement funds.
Result achieved
[27]

I have concluded that the partial settlement is an excellent result for the class, with major

financial and non-financial benefits. The result achieved is an important consideration in
determining the reasonableness of the fee: Parsons v. Canadian Red Cross Society (2000), 49
O.R. (3d) 281, [2000] O.J. No. 2374 (S.C.J.), at paras. 15-17.
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Complexity, importance and value o f the litigation
[28]

This is legally and factually complex litigation. The issues are of significant private

importance to the class, but they also raise concerns of public importance. The amounts at issue
are in the many millions of dollars. Counsel should be well compensated for bringing this stage
of the litigation to a conclusion.
Skill and diligence
[29]

The settlement is the product of many months of negotiation. It is complex and it has

been carefully crafted. It required negotiation with the settling defendants but it also required
negotiation and discussion with numerous counsel across the country. Bringing all these lawyers,
and their clients, on side was no small task. The settlement has been achieved relatively early in
the litigation and it seems probable that it will substantially improve the plaintiffs’ prospects in
the litigation.
Reasonableness o f contingentfee
[30]

The contingent fee permitted by the retainer agreements is 30%. Class counsel seeks a fee

of 25%. I accept the submission of Mr. Wright that this is consistent with the terms of retainer
agreements and fees awarded by the courts in other price-fixing conspiracy cases: Nutech Brands
Inc. et al v. Air Canada et al, above, (25% plus disbursements) at paras. 7-8; Bona Foods Ltd. et
al. v. Ajinomoto U.S.A., Inc et al., [2004] O.J. No. 908, 2 C.P.C. (6th) 15 (S.C.J.) (25% plus
disbursements) at paras. 40-42; Minnema et al. v. Archer Daniels Midland Company et al., (28
February 2003), Barrie Court File No. G23495-99CP (S.C.J.) (25% plus disbursements) at pp. 45.
[31]

As I have noted, on a straight “time and hourly rate” basis, class counsel’s charges would

be $632,743.75, excluding disbursements. The effective multiplier being requested, therefore, is
about two, which is not out of the reasonable range. That range has been expressed as being from
slightly greater than one (at the low end) to four or higher in the most deserving cases: Gagne v.
Silcorp Ltd. (1998), 41 O.R. (3d) 417 at p. 425, [1998] O.J. No. 4182 (C.A.) at paras. 16-27.
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Absence o f objection from class members
[32]

The notice to class members identified the fee being sought by class counsel. There has

Conclusion
[33]

The amount claimed is in line with the fee agreement and, in fact, it is somewhat less.

The partial settlement can be regarded as a successful piece of work by class counsel. It is a
success in its own right and it may well pave the way for further settlements. If not, it provides
the settlement class with both a reasonable recovery and a strategic advantage. In the result, class
counsel’s fee in the amount of $1,487,195.76 is approved.
[34]

In the event of future fee approval motions, the time spent by counsel to date will

effectively be cleared off the ledger as covered by this award. This will not preclude class
counsel from referring to that time as a factor to be considered in the context of the overall fees
claimed in the future.

G.R. Strathy J.

Released: May 13, 2010
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been no opposition from the class. Both representative plaintiffs support the proposed fee.
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The Motions
[1]
The putative representative plaintiffs in these two class actions bring motions under
sections 5, 12, 19, 20, 24, 25, 26, 29, and 32 of the Class Proceedings Act, 1992 (“CPA”): for (1)
consolidation of the two class actions; (2) certification for the purpose of settlement; (3) approval
of a settlement; and (4) approval of class counsel fees. Notice of the hearing at hand was
published and served in accordance with the “Fairness Hearing Order” dated May 20, 2010.
[2]
The class action by the putative representative plaintiff, Tamar Pichette was commenced
April 28, 1994. The class action by the putative representative plaintiff, Jonathan Griffiths, was
commenced November 5, 1998. In the latter class action, the defendant Toronto-Hydro was sued
both in its personal capacity and as a representative defendant for the defendants as a class.
[3]
There is common ground that the two plaintiffs’ class actions are properly to be
consolidated. The claims advanced are virtually identical other than having different
commencement dates. Mr. Griffiths is the putative representative plaintiff in respect of the
consolidated class action which shall continue as action #98-CV-l 58062.
Background
[4]
The defendant Toronto Hydro, and the other defendant municipal electric utilities in
Ontario historically charged their customers so-called late payment penalties (“LPPs”) of 7% or
5% when utility bills submitted to their customers were not paid by the time required. On July 1,
2000, Toronto Hydro reduced its late payment interest charges to simply 1.5% per month. By the
first quarter of 2002, the other municipal electric utilities had done the same.
[5]
Section 347 of the Criminal Code, R.S.C. 1985, c. C-46 prohibits collecting interest at a
rate above 60% per annum. The class proceeding at hand is based upon the claim that the LPPs
were contrary to that provision. If a utility bill was paid one day late, the 5% LPP could have an
extremely high effective annual interest rate percentage. The expert retained on behalf of the
plaintiff class, Melvyn Fuss, Professor Emeritus of Economics at the University of Toronto,
estimated in his report that the present value of savings (because of the reduction in the LPP
percentage rate payable) to late paying customers of Toronto Hydro alone amounts to some
$96.8 million as of December 31, 2009.
[6]
In Garland v. Consumers’ Gas Co., [1998] 3 S.C.R. 112 [“Garland #7”] and Garland v.
Consumers’ Gas Co., [2004] 1S.C.R.629 [“Garland #2”] the Supreme Court of Canada held that
similar LPPs imposed by the defendant gas utility violate s. 347 of the Criminal Code. This
litigation was ultimately settled, the settlement approval decision being reported as Garland v.
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[7]
Somewhat different issues arise in the case at hand involving electrical utilities, from that
seen in respect of the aforementioned decisions involving gas utilities. The gas utilities are
regulated by the Ontario Energy Board (“OEB”) under the Ontario Energy Board Act, 1998, c.15
(Schedule B). The electrical utilities are more recently also regulated by the OEB as a result of
the Electricity Competition Act, 1998, S.O. 1998, c. 15. The electrical utilities have an argument
that the special limitation period previously contained in s. 33 (now repealed) of the Public
Utilities Act, R.S.O. 1990, c. P.52 protects them for LPPs collected during all but the final six
months of the time period before they were sued. There are also other distinguishing issues, such
as the possible applicability of the so-called de facto doctrine to electrical utilities.
The Certification Motion
[8]
The CPA is a procedural statute. Section 5 sets forth the test for certification. If all of the
five criteria set forth in s. 5(1) are met, then a Court must certify a class proceeding unless there
is some other extraordinary reason to refuse to make the order.
[9]
The record in the instant situation sets forth an evidentiary base in respect of all the
requirements of s. 5(1). The pleadings disclose a cause of action, there is an identifiable class of
persons who would be represented by the representative plaintiff, Griffiths, the claims of the
class members raise common issues, a class proceeding is the preferable procedure for the
resolution of those common issues, and the putative representative plaintiff is fairly and
adequately representing the interests of the class and does not have, on the common issues for
the class, any interest in conflict with the interests o f the other class members.
[10] The cause of action advanced is for restitution for LPPs. The plaintiff class members are
all customers at any time after April 1, 1981 of Toronto Hydro or of any other local municipal
electrical distribution company in Ontario who paid any LPP to such defendant utilities. The
plaintiff class is thus comprised of hundreds of thousands of customers each of whom has a very
modest individual claim.
[11] The defendant class consists of Toronto Hydro and all other local municipal electricity
distribution companies (or their successor corporations) in Ontario, estimated to be some 146
electric utilities, which have charged LPPs on overdue electrical utility bills at any time after
April 1,1981. There is common ground that Toronto Hydro is a suitable representative defendant
on behalf of the defendant class. Accordingly, Toronto Hydro is recognized by the Court as
representative defendant for the defendant class.
[12]

The common issues are twofold:
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Enbridge Gas Distribution Inc. (2006) 56 C.P.C. (6th) 357, 2006 CarswellOnt 9605, 2006 CanLII
41291 (Ont. S.C.J.), varied on consent, 2008 ONCA 13 (Ont. C.A.) [“Garland”]. A like case,
Walker v. Union Gas Ltd. (2009), 74 C.P.C. (6th) 366, 2009 CarswellOnt 662, 2009 CANLII
4858 (S.C.J.), has also been settled [“Walker”].
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-the defendant class members’ liability for restitution of LPPs received from the plaintiff
class members; and

[13] In my view, and I so find, certification is properly made for the purpose of settlement
approval.
The Settlement Approval Motion
[14] The parties have engaged in lengthy negotiations, reaching an agreed settlement in
principle through mediation on January 13, 14 and 15, 2010 and culminating in Minutes of
Settlement dated April 21, 2010 with Addenda dated July 7, 2010 and July 8, 2010.
[15] In my view, and I so find, the proposed settlement agreement is in the best interests of the
class and is fair and reasonable in respect of their interests. My reasons follow.
[16] The Court is satisfied that it is both administratively very problematic and excessively
costly to attempt to ascertain the specific LPPs incurred by individual customers of the
defendants such as to attempt to allocate individual payments in restitution. Therefore, it is
efficacious to have a cy pres distribution as seen in the earlier disposition through settlement in
the Garland and Walker cases with respect to the gas utilities.
[17] There are recognized apparent paradoxes seen in the proposed settlement in the class
proceeding at hand.
[18] First, the members of the plaintiff class are not directly compensated for their damages
suffered through the wrongful past actions of the defendant class. In each of Garland, Walker
and the case at hand, the distribution of the net proceeds goes to a recipient group the
membership of which is not coincidental to the membership of the plaintiff class. Moreover, the
distribution of the net proceeds does not, and cannot, track a quantification of underlying
individual claims of class members who have paid LPPs. As stated above, the only efficacious
and efficient remedy possible is through a cy pres distribution. Any attempt to determine an
individual refund payment scheme would be cost-prohibitive. Given the practical necessity of a
cy pres remedy, the merits of the “low income energy assistance programs” (“LEAP”) in the case
at hand are certainly apparent and a public and social good is clearly provided.
[19] Second, in each of Garland, Walker and as intended by the defendant class in the case at
hand, there is an application to the OEB to recover the costs of the settlement through rate
increases in favour of the utilities in respect of the cost of services. Such rate increases are
spread, of course, across all customers of the utilities, including the plaintiff class. Thus, the
aggrieved members of the plaintiff class do not individually receive a monetary remedy for the
wrong done to them and pay for the cy pres remedy effectuated through the settlement which
goes to benefit persons, some of whom are beyond the plaintiff class. However, it is recognized
that customers who are in financial difficulty or are relatively impecunious (and thus receive
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[20] The litigation has contributed to achieving behaviour modification by causing Toronto
Hydro and the members of the defendant class to abolish the unlawful LPPs. This has resulted in
an estimated reduction of more than $100 million to date in respect of what late paying
customers of Toronto Hydro would have otherwise paid in LPPs if the utility had not altered its
LPP regime because of the litigation. Moreover, a class proceeding has been the only practical
means of providing access to justice in pursuing redress as individual claims were so modest that
it would not be practical to advance individual claims.
[21] Notice of the motion to consider approval of the settlement has been published and no
class members have filed objections to the proposed settlement. Class action counsel have
managed a web-site to keep class members informed of the settlement. Those class members
who have responded to the published notice of the hearing at hand reportedly are supportive of
the settlement.
[22]

The proposed settlement is for $17,037, 500 comprised of:
Monetary compensation and prejudgment interest

$16,250,000

Partial indemnity legal costs

750,000

GST/HST in respect of costs

37,500

$17,037,500
[23]

The settlement monies are to be distributed as follows:
LEAP programs

$ 11,932,000

Legal fees and disbursements

4,862,500

GST/HST

243,000

$17,037,500
[24] The settlement proposes cy pres payments via municipal “low income energy assistance
programs” (“LEAPs”) to needy resident customers, which funds are to be administered by the
United Way of Greater Toronto for the entirety of the territories relating to the defendant class
other than Ottawa where the Administrator will be the United Way/Centraide Ottawa.
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LEAP program benefits) tend to be persons who have incurred LPPs and therefore tend to be
class members.

[25] As mentioned above, there is an arguable special limitation o f action statutory provision
which may impact adversely upon the claim of the plaintiff class if it were to proceed to trial.
There are also a number of damage quantification issues which could significantly reduce the
otherwise recoverable damages. The litigation at hand has already been underway for more than
16 years. If the present litigation is not settled, there are a number of costly and time-consuming
steps which will be necessary to advance the progress of the case to the ultimate destination of a
trial.
[26] The settlement at hand represents about 10.5% of the estimated LPPs Toronto Hydro and
the members of the defendant class collected between the point in time of being first sued until
the 5% LPPs were abolished, plus prejudgment interest and costs. In contrast, the Garland
settlement represented about 19.3% of the LPPs collected within the same parameter standards
and the Walker settlement represented about 8.8% of the LPPs collected within the same points
of reference. There are a number of issues relating to both liability and the quantification of
damages which justify the lower settlement percentage in the case at hand as compared to
Garland.
[27] Toronto Hydro has collected consents and waiver of opt out rights from the
overwhelming majority of defendant class members.
The Motion for Approval of Counsel Fees
[28]

The determination of class counsel fees is subject to Court approval.

[29] The docketed time to June 30, 2010, by counsel for the plaintiff class totals some 2,221
hours with a value at regular billing rates of some $1,042,486. Disbursements amount to
$31,146.19. Additional time will be required until the settlement has been implemented after
notice, processing any opt out coupons received and dealing with ongoing administrative
matters. The requested fees are equivalent to a multiplier of about 4.42.
[30] The requested fees are about 28.5% of the total settlement amount. The retainer
agreement provides for a contingency fee of 25% plus partial indemnity costs. The inclusion of
the partial indemnity costs result in the overall 28.5% figure.
[31] Where the retainer agreement provides for a percentage fee, the equivalent multiplier is
not generally considered a major factor. See Cassano v. Toronto Dominion Bank (2009), 79
C.P.C. (6th) 110 (Ont. S.C.J.) at paras. 59-63. Class counsel accepted their retainer on the basis of
a fee calculation that would vary directly according to the degree of success that was achieved.
As I stated in VitaPharm Canada Ltd. v. Hoffman-LaRoche Ltd, [2005] O.J. No. 1117 (S.C.J.) at
para. 107, “Using a percentage calculation in determining class counsel fees properly places the
emphasis on quality of representation, and the benefit conferred on the class”.
[32] Class counsel are well-experienced who have managed this difficult class action over a
considerable period of time. The risks of very problematic litigation with respect to any ultimate
successful finding of liability were particularly significant until the Supreme Court of Canada
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decision in Garland #2 in 2004. There were also significant risks involved with respect to issues
relating to the quantification and distribution of damages.
[33] In my view, and I so find, the fees, GST/HST and disbursements requested are fair and
reasonable taking into account all the circumstances and accordingly, are approved.
[34] The requisite Order shall issue and notices shall be published with respect to these
Reasons for Decision.

CUMMING J.
Released: July 22, 2010
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o f the claims process and further submissions regarding timing, costs, reporting and fees in respect
o f claims administration.
Statutes, Regulations and Rules Cited:
Class Proceedings Act, 1992, S.O. 1992, c. 6, s. 29, s. 39
Copyright Act, R.S.C. 1985, c. C-42, s. 3
Counsel:
Kirk Baert, and Celeste Poltak, for the plaintiff.
Wendy Matheson and Andrew Bernstein, for the defendants.
Barbara L. Grossman, for class counsel.

ENDORSEMENT
1 M.C. CULLITY J.:—After 13 years of litigation, the parties agreed to a settlement of this
action. They have now moved jointly for its approval by the court pursuant to section 29 of the
Class Proceedings Act, 1992, S.O. 1992, c. C.6 ("CPA"). In the same notice of motion, class
counsel seek approval of their fees.
2 In the statement of claim, the plaintiff alleged that the defendants had infringed the rights of
freelance creators, or assignees, of original literary or artistic works ("Works") published in print
media in Canada by disseminating or authorizing the dissemination of copies of the Works through
electronic media such as databases, contrary to the Canadian Copyright Act, R.S.C. 1985, c. C-42.
The plaintiff sought compensatory, punitive and exemplary damages, as well as injunctive relief, on
behalf of writers, artists and photographers who created the Works, their estates and assigns. The
defendants contested the plaintiffs claims on the ground of rights they had acquired through implied
licences, their own rights under the Copyright Act, the common law principles of acquiescence and
waiver, and the doctrine of fair dealing. They also argued that much of the claim, which goes back
to 1979, is time barred.
3 The action was certified under the CPA by Sharpe J. in Robertson v. Thomson (1999), 43 O.R.
(3d) 161 (G.D.). Following certification, the plaintiff brought a motion for summary judgment in
respect of two of her Works, and for certain declarations of law. The motion raised the main issues
of copyright law in the action.
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4 On October 3, 2001, the motion for summary judgment was dismissed on the ground that there
were genuine issues to be tried with respect to the customs and practice in the publishing industry
that were relevant to the defences pleaded. A declaration under section 3 of the Copyright Act was
made affirming the right of publishers of print media to make microfilm, microfiche and daily
electronic editions available notwithstanding their inclusion of Works produced by freelancers. On
the other hand, it was declared that this right did not extend to freelance Works in electronic
databases comprising a compilation of articles printed from different published sources, or in CD
Roms. Other declarations affirmed the right of the defendants to rely on oral licences from the
authors, and the exclusion of employees from the authors copyright attaching to articles in
electronic databases or CD Roms.
5 Appeals to the Court of Appeal from these findings were dismissed for reasons delivered on
October 6, 2004 with Blair J.A. dissenting in favour of a newspaper's statutory right to make
freelance articles available in electronic databases and on CD Roms. Further appeals were made to
the Supreme Court of Canada which, on October 12, 2006 held unanimously that the newspapers'
rights of publication extended to Works on CD Roms and, by a majority (after a rehearing) of five
judges to four, that they did not extend to Works available in the electronic databases.
6 In view of the finding of the majority of the Supreme Court of Canada, the class action
continued and, after extensive discussions between the parties, common issues were settled by an
order of this court dated November 20, 2007.
7 In 2008 the parties agreed to mediation. This was conducted over two days in July, 2008 with
the Honourable George Adams QC as mediator. After further intensive negotiations, a settlement
agreement was executed by the parties on May 1, 2009. Notice of the fairness hearing was then
provided to class members and any who had objections to the proposed settlement were requested to
contact class counsel. No objections were received as of the date of their hearing.
The Settlement
8 For the purpose of the settlement, the Works are those reproduced electronically between April
24, 1979 and the date of the settlement agreement. They include articles in CD Roms. Class
members are the authors or creators of the Works other than those who had assigned their
copyrights, or granted a licence to publish, to the defendants, or their predecessors in interest.
9 Under the terms of the settlement, the defendants will provide an amount of $11 million that,
after payment of administration expenses - including the expense of giving notice - legal fees and
the levy of the Class Proceedings Fund, is to be applied for the benefit of the class members. This is
to be accomplished by payments of $25,000 to each of three associations established to advance the
interests of class members, and - after payment o f administration expenses, counsel fees and the
Class Proceedings Fund levy - by placing the balance in a compensation fund that will be divided
among members who submit timely claims.
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10 The schedules to the settlement agreement contain an elaborate system for determining the
amounts payable to members who make claims. This requires a claims administrator to allocate
payments in respect of the claims according to a points system that will take into account the paid
circulation of the relevant publication of the defendants and the opinion of a points classification
committee of the relative influence - regionally or nationally - of the publication of the particular
work.
11 There is a limit of one per cent of the net contents of the compensation fund on the amount
payable to any particular claimant.
12 In view of the fact that 10 years have passed since the proceeding was certified, the parties
have considered it appropriate that class members should be given a further opportunity to opt out.
This provision is accompanied by a unilateral right of the defendants to withdraw from the
settlement and terminate it if more than 300 members have opted out. I was informed that the
number of persons who did so in accordance with the previous notice of certification was
negligible.
13 Customary releases are to be provided by the class members and the defendants are to have
licences to reproduce, distribute and use the Works in the future. As alternative to granting the
licences and receiving payments under the distributions process, class members may elect to have
their Works removed from commercially-available electronic databases.
Settlement approval
14 In determining whether to approve a settlement of a class proceeding, the court is exercising a
supervisory jurisdiction for the purpose of ensuring that it is in the best interests of the class
members. The jurisdiction exists because of a possibility that the agreement may have been
motivated, or influenced, by other extraneous considerations. The drafters of the CPA, as well as the
Ontario Law Reform Commission in its Report on Class Actions (1982), were sensitive to the
potential conflict between the interests of the class members and class counsel's desire to secure
their fees, as well as the likelihood that, in many cases, a representative plaintiff will not be
well-equipped to evaluate and - if appropriate - to resist, class counsel's recommendation that a
settlement should be accepted.
15 In my opinion, no weight should be attributed to either of these considerations in the
circumstances of this case. The settlement agreement was negotiated at arm's-length by experienced
class counsel after lengthy negotiations following mediation by a similarly experienced mediator.
The plaintiff, Ms Robertson, has been actively involved throughout the extended period of the
litigation. She has an honours degree in English from the University of Manitoba, and an MA from
Columbia University in New York. She is the author of works of fiction and non-fiction, she has
been a regular contributor to Canadian magazines and newspapers for over 40 years, and she was a
founder member of each of the Professional Writers' Association of Canada and the Writers' Union
of Canada. Ms Robertson has been in communication with class members about the litigation since
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its inception, and has obtained funds from them to defray disbursements. She has clearly been a
driving force behind the litigation.
16 In providing her strong support for the settlement, Ms Robertson stated in an affidavit sworn
on June 8, 2009:
... I believe that the proposed settlement of this case will have important
implications for practice in the publishing industry, particularly as it relates to
freelance writers and artists. This proposed settlement will assist in normalizing
relationships between publishers and freelance creators, as well as to delineating
the respective rights and obligations of the parties in relation to copyright
ownership and the right to reproduce works in electronic media. Briefly stated, I
believe the settlement will ultimately lead to behaviour modification on the part
of larger publishers in Canada.
17 Ms Robertson referred to the endorsement that the settlement has received from the
Professional Writers Association of Canada and the Writers Union who have referred to it as
"historic and a great achievement for the freelance writing industry" and as a "major victory on
behalf of Canadian writers".
18 This is obviously a case in which the court must give considerable weight to Ms Robertson's
opinion that the settlement and its terms are in the best interests of the class. Although the majority
decision in the Supreme Court of Canada was a breakthrough in the copyright law affecting class
members, and a significant achievement by itself, the common issues that remained raised difficult
and important questions of law and fact that were essential to the validity of the class members'
claims and that, if decided against them, could undercut their success in the appeal. It seems likely
that individual issues would have remained to be determined even if common issues were decided
in favour of the class at the end of what was predicted to be a very lengthy trial. The expense of
claiming damages on an individual basis - if this was necessary - would almost certainly have been
a serious obstacle to attempts by many class members to enforce their claims.
19 I believe counsel for the plaintiff were correct in characterising the action as being high-risk
litigation at its outset, and if it proceeded to trial.
20 Ms Robertson's best estimate is that there may be 5000 to 10,000 members of the class and, on
that basis, the gross settlement amount of $11 million does not appear to be unreasonable. It
compares very favourably to an amount negotiated among the parties for a much wider class in US
litigation and, given the risks and likely expense attached to a continuation of the proceeding, it
does not appear to be out of line. On this question, I would, in any event, be very reluctant to
second-guess the recommendation of experienced class counsel, and their well-informed client, who
have been involved through all stages of the lengthy litigation.
21

I do have some concerns on points of detail arising under the settlement agreement and, in
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particular, with respect to the likely efficiency and expense of the claims process. I anticipate that it
should be possible to resolve these matters at a case conference to be arranged in the near future.
Apart from these concerns, the settlement is, in my judgment, well within the required zone of
reasonableness and will be approved provisionally.
Class counsel fees
22 Class counsel have requested a fee of $4 million to be paid out of the settlement amount of
$11 million. Although a fee representing 36 per cent of the gross settlement proceeds would not be
unprecedented in this jurisdiction, it is greater than those most commonly approved.
23 My initial reaction to this request was that the fee requested was probably too large and
particularly so when it is measured against the likely net amount available to class members after
the levy of the Class Proceedings Fund and the expenses of administration are paid.
24 For the purpose of the fee approval motion, class counsel were represented at the hearing by
Ms Barbara Grossman who provided several grounds for her submissions that, in the circumstances,
a fee of $4 million should be approved.
25Ms Grossman referred, in the first place, to a retainer agreement executed by Ms Robertson
and Koskie Minsky LLP on March 5, 2007. Paragraph 6 of that agreement provides, in part:
The legal fees shall be the Base Fee (consisting o f the value of the docketed time
of Lead Counsel, Assistant Counsel and the other firms which previously acted
for the Client in the Litigation ...) multiplied by a Multiplier determined by the
court. In setting the Multiplier the court shall consider all relevant factors
including, without limitation, the amount o f money obtained under any
settlement or judgment, any future revenue to class members obtained under, or
as a result of, any settlement or judgment, and the modification of behaviour by
the defendants as a result of the Litigation.
26 The agreement of March 52007 was expressed to supersede all previous retainer agreements
in the litigation. It was entered into after Mr Baert who was then, and is now, a member of the firm
of Koskie Minsky LLP became lead counsel for the plaintiff and the class. Mr Baert had previously
been involved in the litigation at times when Mr Michael McGowan had been lead counsel.
27 Two previous retainer agreements had been executed in 1996 between Ms Robertson and
McGowan & Associates. The second, dated September 9, 1996, replaced the multiplier approach
previously adopted, with provision for a fee of 20 per cent of the amount recovered for the class
under any judgment or settlement. This agreement remained in place until the execution of that of
March 5,2007 on which counsel now rely.
28

The timing of the change to a formula that would produce a significantly higher fee requires
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some comment.
29 Justification for the large contingency fees commonly approved in class actions is to be found
in the risks counsel had assumed and the unpredictability that they would eventuate. The degree of
risk reflects not only the possibility that the action would be unsuccessful so that counsel would not
be compensated for their work but, also, that, because of the amount of time expended, a fee
approved when success has been achieved may not compensate counsel for agreeing to a fee
contingent on success. This risk is probably most likely to arise when a retainer agreement provides
for a fee based on a percentage of recovery.
30 A question that arises in this case is whether, having agreed to a percentage fee, counsel can
subsequently seek approval of an amendment that increases the fee after many years of litigation
and a considerable expenditure of time.
31 If counsel were adhering to the formula in the 1996 agreement they would be seeking
approval of a fee of approximately $2.2 million rather than one of $4 million. The amendment of
2007 was made at a time when more than 3100 hours had been expended - this representing
approximately 78 per cent of counsel's time up to June 9, 2009. Essentially the issue is whether
counsel are to be held to agreements they made at the outset of the litigation, and approval withheld
from amending agreements made when the course of the litigation may have changed counsel's
assessment of the fee they are likely to receive under the initial agreement. While it would seem
unlikely that approval would be given when a fee contingent on success in the litigation is
negotiated for the first time after a settlement has been reached or is imminent, it does not follow
that hindsight should not be allowed to influence amendments that affect the amount of a
contingency fee previously negotiated at the inception, or in the early stages, of the proceeding.
32 The CPA does not in its express terms require that fee agreements be made at the inception of,
or at an early stage of, the litigation. (In this respect, there is a contrast with section 39 of the Class
Proceedings Act of Alberta). Amendments to contingent fee agreements have been approved in this
jurisdiction even though they were made in the course of ultimately successful settlement
negotiations when the contingency that would result in no fee had virtually disappeared. In
consequence, in this case, while I believe a degree of judicial vigilance is required in order to be
satisfied that the representative plaintiff provided her free and informed consent to the amendment and that the formula it provides is fair and reasonable from the standpoint of the class - 1 do not
consider that it is objectionable per se.
33 For the purpose of determining the fee of $4 million requested, Ms Grossman submitted that,
based on the time summaries of the lawyers who had acted for Ms Robertson in the litigation, I
should determine that $1,661,777.67 would represent a reasonable base fee, so that the fee would
reflect a multiplier of approximately 2.4. When compared with multipliers approved in other cases,
this, she submitted, was on the low side.
34

Ms Grossman submitted further that, given the results achieved in the Supreme Court of

Page 8

Canada, and by virtue of the settlement, a fee equivalent to 36 per cent of the gross recovery was
not unreasonable. In this connection, as well as in respect o f the multiplier requested, she referred to
an agreement made by one of the defendants in December 1996, to make additional payments to
freelance writers in respect of electronic rights. The amendment to the defendant's standard form of
contract was offered approximately three months after the action was commenced. In Ms
Grossman's submission, I should infer that this was no coincidence and that it represented not only
behavioural modification - one of the objectives of the CPA - but also a significant financial benefit
that should have a bearing on the size of a reasonable fee.
35 Finally, Ms Grossman referred to suggestions in the Report o f the Law Reform Commission
that fees representing as high as 50 per cent of the gross recovery might be acceptable in cases of
"individually non-recoverable claims" - where the expense of an individual action would exceed the
value of the claim asserted.
36 I believe weight should be attributed to each of the factors relied on by Ms Grossman. In my
judgment, this is not a case where the change in the fee calculation made in the retainer agreement
of March 2007 is a cause of any serious concern.
37 Nor do I believe there are problems with the calculation of the base fee proposed by Ms
Grossman. Given the length and history of the litigation, the time expended does not appear
unreasonable and the docket summaries are generally informative and lack the familiar indicia that
suggest over-lawyering, duplication of work and a prodigal expenditure of time. Repeated daily
entries of seven or more hours devoted to research or reviewing documents are notable by their
absence.
38 Overall, and possibly of more weight than the previous considerations, this is a case where the
views of the representative plaintiff with respect to the degree of success achieved, and its
importance for, the members of the class should, again, be given considerable respect and
deference. Ms Robinson's background and the extent of her involvement with the class members
during the litigation have made her unusually well-qualified to represent their interests before the
court. She and another freelance writer, Ms Elaine Dewar, attended the hearing and informed me of
their support both for the settlement and the fee request of class counsel. Ms Dewar, as well as Ms
Robertson and the late Ms June Callwood, were involved in the initial decision to retain McGowan
& Associates for the purpose of the litigation. Ms Robertson and Ms Dewar were complimentary
about the manner in which class counsel had performed their responsibilities, and Ms Robertson
stated that she was confident that the class members would endorse her support of the fee requested.
39 In these circumstances, I see no sufficient reason to withhold approval of the fee agreement
with the suggested multiplier of approximately 2.4 and, in consequence, I will approve the fee of $4
million that counsel have requested. The disbursements claimed are also approved.
40 This approval, like that of the settlement, is provisional pending further submissions of
counsel on the matters to which I will now refer.
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Outstanding questions
41 I have given provisional approval to the settlement because, in principle, it represents a fair
and reasonable compromise of the rights of class members and it is in their best interests that it
should be implemented in the manner intended, if this is likely to occur. As I have indicated, for the
most part my residual concerns relate to the efficiency and expense of the claims distribution
process. Included in these concerns are questions with respect to the role of the court and of class
counsel. I believe it will be appropriate for these points of detail to be discussed at a case conference
at which I would want to receive counsel's views on the following questions in particular:
1.

2.
3.

4.
5.

6.
7.
8.
9.

42

What is the estimated time for completion of the claims administrator's
responsibilities? Am I correct in my understanding that no distributions will be
made until all appeals to the court - and any further appeals - have been disposed
of? Is it possible, for example, that all distributions would be withheld for a
period of years while a single appeal was making its way up the judicial
hierarchy?
What are the estimated costs of administration and what, if any, provision for
their review is contemplated?
Will the claims administrator's fees be subject to review, or approval, by anyone?
In his affidavit, the claims administrator refers to a supervisory role of class
counsel. Where is this role defined and will counsel be entitled to charge further
fees for their services?
Is it contemplated that there will be a report to class counsel, or the court, after
administration has been completed?
Given that the object of the settlement is to terminate the litigation, why is it
thought appropriate to give rights of appeal (or review?) to the court from all
disallowed claims? Can this imposition of jurisdiction on the court be justified?
Who are to be the parties to the hearings by the court and what standard of appeal
(or review?) is to be applied? Is it intended that class counsel are to participate
and, if so, is this to be done without further compensation? Is it intended that the
claims administrator should be entitled to be represented? How is section 25 of
the CPA considered to be relevant?
Is there to be a possibility of appeals from designations by the publication
classification committee, or from a disallowance of late-filed claims?
Is it possible to justify the existence of a right to a hearing if all claims of a class
member are disallowed but not if just one of several claims is accepted?
The draft judgment refers to Crawford Class Actions' services. Where is its role
spelled out and why is it necessary?
How are para 16 of the settlement agreement and para 15 of the draft judgment
reconcilable?

My attempts to find answers to the above and other questions have not been assisted by the
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numbering of the paragraphs of Schedule B and the references to other paragraph numbers in
paragraphs 50 and 51 of the schedule.
43 Although the points system that is an integral part o f the claims process is, at least in my
experience, original as well as creative, the settlement will not be effective unless the claims
distribution process will work efficiently. Unless there is a reasonable likelihood that this will
occur, neither the settlement, nor counsel's fee will merit final approval. At present I am not
satisfied that sufficient attention has been given to this consideration and to the details of the
process.
44 Counsel are to arrange a case conference to discuss the concerns I have mentioned and, if they
are resolved, to settle the terms of the appropriate orders and the notice to class members.
M.C. CULLITY J.
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(57 paras.)
Civil litigation — Civil procedure —Parties — Class or representative actions —Procedure —
Settlements —Approval —Settlement o f class action arising as a consequence o f serious
under-funding o f a pension plan approved by the court —The court had no doubt that the
settlement, including the entitlement o f the 80 members o f the Plan who purported to revoke their
elections to opt out, was fa ir and reasonable in the circumstances and ought to be approved in the
interests o f the class members.
Legal profession — Barristers and solicitors — Compensation — Contingency agreements —
Measure o f compensation — Reasonable charges, reasonably performed —Settlement o f a class
action approved, while counsel's fee put forth at $4,750,000 was reduced to $4,086,748 — The time
expended was inordinately high, and the base fee charged was reduced from $2,116,354 to
$1,634,748 — However, the multiplier was increasedfrom 2 to 2.5, which was more reflective o f the
risk incurred, and the highly professional and expert manner in which the proceedings were
conducted.
Professional responsibility — Professions — Legal —Lawyers —Settlement o f a class action
approved, while counsel's fee put forth at $4,750,000 was reduced to $4,086,748 — The time
expended was inordinately high, and the base fee charged was reduced from $2,116,354 to
$1,634,748 — However, the multiplier was increasedfrom 2 to 2.5, which was more reflective o f the
risk incurred, and the highly professional and expert manner in which the proceedings were
conducted.

Motion for approval of a class settlement and for approval of class counsel's fees. The claims
asserted by the plaintiffs arose as a consequence of a serious under-funding of the Participating
Co-Operatives of Ontario Trusteed Pension Plan that occurred after June 1, 1994. The plaintiffs
claimed, among other things, restitution, or alternatively damages, for significant investment losses
to the Plan allegedly caused by the negligence, breach of trust and breach of fiduciary duty of the
current and former trustees, current and former Plan custodians, actuaries, former legal counsel, and
a former investment consultant and asset manager of the Plan. Under the proposed settlement, the
remaining defendants other than Workman and Whittacatt Holdings Ltd., were to pay $13,926,196
in return for releases of all claims against them. After counsel fees and the levy payable to the Class
Proceedings Fund were paid, the balance was to be paid into the Plan and be used to provide the
benefits that Plan members would be entitled to as of the Wind-Up date. Counsel proposed a base
fee of $2,116,354 for their work plus $219,000 for the work of a firm retained to advise on
securities issues. This included 7,900 hours worked, plus 627 hours for the second firm. The
combined fee requested was $4,750,000 before GST, with a multiplier of approximately two.
HELD: settlement approved. Counsel approved at $4,086,748. The settlement was recommended by
experienced class counsel, and the court had no reason to believe it was negotiated other than as a
result of arm's length bargaining and an absence of collusion. It was supported by each of the
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representative plaintiffs as being in the best interests of the class. The court had no doubt that the
settlement, including the entitlement of the 80 members of the Plan who purported to revoke their
elections to opt out, was fair and reasonable in the circumstances and ought to be approved in the
interests of the class members. The fees requested were 34 per cent of the total recovery, which was
unduly high. While the time expended was inordinately high, there was no doubt that the legal and
factual issues were complex, counsel assumed complete responsibility for the prosecution of action,
the matter was of the utmost importance to the plaintiffs and the class, and a very high degree of
skill and competence was demonstrated by counsel. The primary firm had over-lawyered. Their
approach to providing their services in this and other class proceedings had departed quite radically
from that traditionally adopted by solicitors representing clients in other litigation. The discipline
imposed by the normal constraints in acting for a client who would be personally liable for the fees
had been abandoned. A reduction of 30 per cent from the total base fee claimed would not be unfair
to counsel or unreasonable. The base fee was set at $1,634,748. The multiplier would be 2.5, which
was more reflective of the risk incurred, and the highly professional and expert manner in which the
proceedings were conducted. The fee would be roughly $4 million, which was 29 per cent of the
gross recovery.
Statutes, Regulations and Rules Cited:
Class Proceedings Act, 1992, S.O. 1992, c. 6, s. 29(2), s. 32, s. 33
Law Society Act, R.S.O. 1990, c. L.8,
Counsel:
Kirk Baert, Michael Mazzuca and Nicole D.
Brown, for the Moving Parties/Plaintiffs.
Graeme Mew, Boyd Balogh, David E. Leonard and A. Salyzyn, for the Trustees
Respondents/Defendants.
J.A. Prestage, for the defendants Canadian Imperial Bank of Commerce and CIBC Mellon Global
Securities Services Company.
Mark Gelowitz, for the Respondent/Defendant The Canada Trust Company.
Jessica Kimmel, for the Respondent/Defendant Torys LLP.
Mark Bailey, for the Superintendent of Financial Institutions.
R.J. Walker, for Participating Co-operatives.
Lori E.J. Patyk, for the Minister of Finance of Ontario.
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REASONS FOR DECISION
1 M.C. CULLITY J.:—A hearing to determine whether a settlement of this class action should
be approved was held on April 16, 2008. A motion for the approval of class counsel's fees was
heard on the following day. After hearing from counsel, and considering the submissions from class
members in writing and orally, I indicated at the end of the hearing on April 16 that I considered the
settlement to be fair and reasonable and in the interests of class members in the circumstances of the
case, and that there would be an order approving it. Brief oral reasons were given to be
supplemented in writing.
2 I reserved my decision on the fees of class counsel pending a hearing of a motion by the Law
Foundation of Ontario on April 30, 2008 for directions with respect to the correct calculation of the
levy payable to the Class Proceedings Fund pursuant to Regulation 771/92 under the Law Society
Act, R.S.O. 1990, c. L.8, as amended. The decision on that motion was released on May 12, 2008.
In what follows I will expand on my comments relating to the approval of the settlement, and will
then deal with the motion in respect of the fees of class counsel.
BACKGROUND
3 The action was commenced by notice of action issued under the Class Proceedings Act, 1992,
S.O. 1992, c. 6 ("CPA") on February 19, 2003 in which the plaintiff sought to represent a class of
current and deferred vested members, pensioners and beneficiaries of the Participating
Co-operatives of Ontario Trusteed Revised Pension Plan, Registration No. 0245726 (the "Plan").
The Plan was established on October 1, 1959 for employees and former employees of participating
agricultural co-operatives in Ontario.
4 The action was certified by order of Winkler R.S.J., dated February 10, 2005, under which the
plaintiffs were appointed to represent a class comprising All persons, wherever resident, who, after June 1, 1994, were entitled to
payments, current or deferred, under the Participating Co-Operatives of Ontario
Trusteed Pension Plan.
5 The claims asserted by the plaintiffs arose as a consequence of a serious under-funding of the
Plan that occurred after June 1, 1994. The plaintiffs claimed, among other things, restitution, or
alternatively damages, for significant investment losses to the Plan allegedly caused by the
negligence, breach of trust and breach of fiduciary duty of the current and former trustees, current
and former Plan custodians, actuaries, former legal counsel, and a former investment consultant and
asset manager of the Plan. Pursuant to the order certifying the proceeding, the claims against two of

Page 5

the trustees - Michael Barrett and John Rebry - were dismissed, as well as the claims against CIBC
Mellon Trust Company. The claims against Turnbull and Turnbull Ltd., the Estate of John A.
Turnbull, Louis Ellement, Anthony F. Cooper and Anthony F. Cooper Actuarial Services Limited
were discontinued.
6 The plaintiffs claimed that the acts, errors and omissions of the defendants caused the Plan's
financial position to decrease by $29.4 million on a going concern basis and by $30.4 million on a
solvency basis between September 1997 and September 2001. By September 2002, the Plan's
solvency liabilities are alleged to have exceeded its assets by approximately $56 million.
7 By this time, the Financial Services Commission of Ontario ("FSCO") had commenced an
examination of the Plan's investment policies and practices and, in January 2003, its Examinations
Unit identified a number of concerns including:
(a)
(b)
(c)
(d)

a lack of operational investment policies and procedures, particularly in
investments involving derivatives;
an apparent lack of internal monitoring to ensure directions given by the
administrator were being followed;
inadequate supervision of agents;
areas of potential conflicts of interest involving agents;
(d) an apparent lack of an independent review of fees
paid to investment agents of the administrators; and

(f)

a potential contravention of the Pension Benefits Act arising from the apparent
investment of some assets not in the Plan's name.

8 Subsequently, in 2003, the trustees of the Plan, on the advice of the Plan's actuary, concluded
that the Plan was no longer financially viable, proposed certain amendments to reduce benefits to
retirees, and survivors' benefits, by 50 per cent, and announced the Wind-Up of the Plan effective
March 31, 2003 (the "Wind-Up date"). As of that date, the Plan provided benefits to approximately
2,421 present and former employees of 24 agricultural co-operatives and other employers in
Ontario. The Plan's membership then comprised approximately 921 active members and 1,500
former members, including 971 retired members. The largest constituent group of members was
made up of retirees, whose average age at that time was approximately 75 years old. The average
annual pension for retired members was approximately $8,000, reduced in 2003 to $4,000. After the
Wind-Up date, the financial position of the Plan continued to deteriorate; some of the contributing
employers became insolvent, or ceased to carry on business; and more than 181 Plan members died.
9 From the outset, the defendants indicated that they intended to defend the claims and
allegations against them in this proceeding and, initially, to contest certification. Extensive
productions were reviewed and written and oral examinations for discovery were conducted. The
discovery process has not been completed.
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10 Settlement conferences with Winkler R.S.J. took place in 2004 and, again, in March 2006. In
April, 2006 the settlement process was assisted significantly when the Superintendent o f Financial
Services issued a notice of proposal to the trustees and 19 employers who participated in the Plan.
The Superintendent proposed to make orders refusing to approve the Wind-Up report filed by the
trustees, or to register the proposed amendments to the Plan. It was also proposed to order the
participating employers to make payments into the Plan to eliminate the Plan's funding deficiency.
11 In December, 2006, after the trustees and some of the employers had requested a hearing
before the Financial Services Tribunal, a mediation of the issues before the Tribunal commenced
with Ms. Leslie Macleod, appointed by the Ontario Ministry of Finance, as the mediator. Although
the proceeding was separate from this action, the class members had a substantial interest in the
mediation and its outcome. Class counsel represented a number of class members who were named
parties in the proceeding before the Tribunal and participated actively in the mediation.
12 Negotiations for the settlement of the two proceedings were conducted in tandem throughout
2007, and agreements in principle were reached by the end of the year.
13 The agreement with respect to the FSCO proceeding provided for the wind-up of the Plan as
of the Wind-Up date and a payment of approximately $14.5 million into the Plan by the settling
employers, less amounts paid by them since the Wind-Up date. Other employers would remain
liable for their share of the funding deficiencies. The agreement was conditional on the settlement
of the class action. In addition - but subject to the same condition - the government of Ontario
agreed to contribute a further $20 million to the Plan.
14 On February 13, 2008,1 approved notices to be mailed to members of the Plan, and to be
inserted in 13 newspapers, informing the members that the motions to approve the settlement of the
class action and the fees of class counsel would be heard on April 16 and 17, and that the members
were entitled to make submissions on the fairness and adequacy of the settlement, and the fees, in
writing, or orally at the hearing. The terms of the settlement were summarized in the notices and
class members were informed that they could obtain copies of the entire document from class
counsel.
15 The formal terms of settlement in the FSCO proceeding, and the settlement agreement in this
action, were executed on, or as of, March 28, 2008, and April 11, 2008, respectively.
SETTLEMENT APPROVAL
16 Under the proposed settlement of this action - subject to a condition that I will mention - the
remaining defendants other than Mark Edward Workman and Whittacatt Holdings Ltd., are to pay
$13,926,195.50 in return for releases of all claims against them. After the fees of class counsel and
the levy payable to the Class Proceedings Fund have been paid, the balance of the amount is to be
paid into the Plan and is to be used to provide the benefits that Plan members would be entitled to as
of the Wind-Up date. Such benefits are to be determined by an administrator appointed by the
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Superintendent of Financial Services.
17 Mr. Workman is believed to be a resident o f the Cayman Islands and is alleged to own and
control Whittacatt Holdings Ltd. He did not participate in the settlement negotiations and the claims
against him and his corporation remain outstanding.
18 The condition referred to above relates to 85 members of the putative class who opted out of
the class proceeding and who, in consequence, are not members of the class. From the viewpoint of
the trustees it was crucial to any settlement that the claims of virtually all these members should be
released. The trustees were unpaid volunteers of whom a number are members of the Plan with
limited financial resources other than $10 million of insurance coverage. It was a condition of the
settlement that all the opted-out members of the Plan - or all of them other than those whose
shortfall in their benefits is less than $25,000 in the aggregate - should agree in writing to be part of
the class so that they will be bound by the settlement. I was informed that, of the 85 opted-out Plan
members, all but five have now, in writing, purported to revoke their exercise of the election to opt
out and that the shortfall suffered by the remaining five members does not exceed $25,000.
19 I indicated at the hearing that I did not find it necessary to confront the question whether
elections to opt out of a class proceeding can be revoked. It is proposed that the 80 members will be
entitled to participate in the benefits under the settlement. In these circumstances, I believe that I am
entitled to treat the purported revocations as agreements to release the settling defendants and to be
bound by the settlement in return for a share of the benefits it provides. I am satisfied, also, that, if
approval of the settlement is otherwise in the best interests of the class members, I can approve the
inclusion of the 80 opt-outs in order to assure the consent of the settling defendants.
20 The required approach to the approval of a settlement pursuant to section 29(2) of the CPA is
not in dispute. The overriding principle is whether the settlement is fair, reasonable and in the best
interests of the class as a whole, and not whether it meets the demands of a particular member.
There is a strong initial presumption of fairness when a settlement is negotiated at arms-length:
Ford v. F. Hoffinan-La Roche (2005), 74 O.R. (3d) 758 (S.C.J.), at paras. 113-114. In determining
whether to grant approval, the court is not expected to dissect the provisions of the settlement with
an eye to perfection in every aspect. It is sufficient if it falls within a zone or range of
reasonableness.
21 The factors that may be relevant to the application o f the general principle have been
discussed in numerous cases including Parsons v. Canadian Red Cross Society, [1999] O.J. No.
3572 (S.C.J.) and Frohlinger v. Nortel Networks Corporation, [2007] O.J. No. 148 (S.C.J.). Of
particular relevance in this case is the likelihood of success in the proceeding and the likely degree
of success. The former requires a consideration of the litigation risks of proceeding to trial. In a case
such as this, the latter involves not only a consideration of the amount - discounted for risks - of any
judgment that might be obtained, but also the amount that is likely to be recoverable from the
defendants.
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22 Other factors that should bear on the decision in this case are the future expense and likely
duration of the proceedings. In cases involving pension benefits for retired persons, long delays are
particularly adverse to their interests.
23 The settlement here is recommended by class counsel who are experienced both in class
proceedings and pension matters and I have no reason to believe that it was negotiated other than as
a result of arm's-length bargaining and an absence of collusion. It is supported by each of the
representative plaintiffs as being in the best interests of all of the class members.
24 Counsel filed with the court a lengthy affidavit, and a factum, which discussed at length the
factors that they consider support their recommendation. They estimated that the plaintiffs' case
against the settling defendants was strongest against the trustees, and weakest against the corporate
defendants whose resources for satisfying a judgment would be greatest. This disparity in resources
must, of course, be discounted by the fact that any degree of negligence of a corporate defendant
would make it jointly and severally liable with the trustees for the full amount of any damages.
Success against the corporate defendants, and legal advisers, was, however, by no means assured.
25 In addition to the litigation risks, there is the fact that the benefits under the FSCO Settlement,
and the amount to be paid by the Government of Ontario, are expressly conditioned on the
settlement of this action, and there is no guarantee that the same benefits will be forthcoming if this
matter proceeds to trial.
26 In looking at the degree of success achieved - when compared with the amount that might
have been recovered in the action - 1 believe counsel were correct in their submission that, from the
viewpoint of the class members, this was a battle that was advanced on two - and, perhaps, three fronts. The benefits under the settlement complement those provided in the FSCO Settlement and
the $20 million to be provided by the government of Ontario, and cannot fairly be weighed in
isolation.
27 In counsel's submission, a gross recovery of $48.5 million when the litigation risks and the
amount likely to be recovered if those risks are overcome, falls well within the required zone of
reasonableness. In accepting his submission at the hearing, I was also strongly influenced by my
belief that, in the circumstances of the case, it is very much in the interests of the class members that
the delay and expense of proceeding to trial should be avoided.
28 This consideration was also foremost in the mind of two members, or beneficiaries, of the
Plan who expressed their disappointment at the size of the settlement amount, but refrained from
objecting to the settlement.
29 Counsel's time summaries indicate that, throughout the proceeding, they have had frequent
and extensive communications with class members. I was informed that it is counsel's
understanding that the settlement is accepted by an overwhelming majority of the class members as
the best that can reasonably be achieved in the circumstances. Despite the extensive notice given to
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the members, only one formal objection was received. This objection arose out of an attempt by the
trustees to make deductions from the objector's pension benefits to compensate for a previous
overpayment made as a result of a miscalculation by the Plan's former actuary who is now deceased
and is no longer a party to this proceeding. The proposed deductions amount to approximately
$60,000. At the hearing, I agreed with the submission of class counsel that this question was not in
issue in the litigation. It may possibly be addressed in the future administration of the Plan by the
administrator or, if necessary, by the Financial Services Tribunal.
30 Overall, I have no doubt that the settlement - including the entitlement of the 80 members of
the Plan who purported to revoke their elections to opt out - is fair and reasonable in the
circumstances and should be approved in the interests of the class members. It is inevitable in a case
of this kind that class members will be disappointed that the amounts recovered will not compensate
them fully for losses for which they were in no way responsible. That, however, is the invariable
consequence of any settlement that involves a compromise of issues of law and fact that are in
dispute between the parties.
FEES OF CLASS COUNSEL
31 Koskie Minsky LLP ("Koskie Minsky") and Groia & Company Professional Corporation
("Groia and Company") moved for an order approving their retainer agreement with the
representative plaintiffs; an order approving their fees and disbursements plus taxes as applicable;
and an order for the fees and disbursements to be paid out of the settlement proceeds. Additionally,
they requested an order for the payment to the Class Proceedings Fund of the undisputed part of the
levy to which the Law Foundation is entitled. The disputed part of the levy would be retained by
class counsel in trust pending any appeal, or appeals, from my decision released on May 12, 2008.
No issue was raised in connection with these additional orders and, subject to a final determination
of the relevant amounts as a consequence of my decision on counsel's fees, they will be granted.
32 Koskie Minsky were the original solicitors of record and I will refer to them as "class
counsel". Groia & Company were originally retained by class counsel to assist with
securities-related matters as was permitted by the retainer agreement. I was informed that they were
subsequently appointed as co-counsel.
33 The retainer agreement executed by the representative plaintiffs and class counsel is dated
March 26, 2003. It provides for fees payable to counsel only in the event that judgment on the
common issues is obtained in favour of some or all class members, or that there is a settlement that
benefits one or more of them. The fees are up to be calculated by applying a multiplier approved by
the court to a base fee determined by the usual hourly rates of the lawyers and other legal
professionals who worked on the case multiplied by the number of hours worked.
34 Although the multiplier is to be selected by the court, the parties "provisionally" agreed that it
should be at least the sum of 3.0 and 0.01 for every month between the date of the agreement and
the date of either a final judgment, or the approval of any settlement of the action.
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35 The motion for approval of the agreement assumes that, notwithstanding the adoption of the
fee calculation method set out in section 33 of the CPA, the provisions of section 32 that require fee
agreements - including contingency fee agreements - to be approved are applicable. I believe this is
a correct interpretation of the statute and that no grounds for refusing approval are evident. The
representative plaintiffs have sworn affidavits deposing to their execution of the retainers and, in my
opinion, they comply with the provisions of section 32 and 33 of the CPA.
36

Section 33 is as follows:
33(1) Despite the Solicitors Act and An Act Respecting Champerty, being chapter
327 of the Revised Statutes of Ontario, 1897, a solicitor and a representative
party may enter into a written agreement providing for payment of fees and
disbursements only in the event of success in a class proceeding.

(2) For the purpose of subsection (1), success in a class proceeding includes,

(a)
(b)

a judgment on common issues in favour of some or all class members; and
a settlement that benefits one or more class members.

(3)

For the purposes of subsection (4)2(7),

"base fee" means a result of more applying the total number of hours
worked by an hourly rate;

"multiplier" means a multiple to be applied to a base fee.

(4) An agreement under subsection (1) may permit the solicitor to make a
motion to the court to have his or her fees increased by a multiplier.

(5) A motion under subsection (4) shall be heard by a judge who has,

(a)
(b)

given judgment on common issues in favour of some or all class members;
or
approved a settlement that benefits any class member.
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(6) Where the judge referred to in subsection (5) is unavailable for any reason,
the regional senior judge shall assign another judge of the court for the purpose.

(7) On a motion of a solicitor who has entered into an agreement under
subsection (4), the court,

(a)
(b)

(c)

shall determine the amount of the solicitor's base fee;
may apply a multiplier to the base fee that resolves in fair and reasonable
compensation to the solicitor for the risk incurred in undertaking and
continuing the proceeding under an agreement for payment only in the
event of success; and
shall determine the amount of disbursements to which the solicitor is
entitled, including interest calculated on the disbursements incurred, as
totalled at the end of each six-month period following the date of the
agreement.

(8) In making a determination under clause (7)(a), the court shall allow only a
reasonable fee.

(9) In making a determination under clause (7)(b), the court may consider the
manner in which the solicitor conducted the proceeding.
37 The agreement recognizes and does not purport to oust the jurisdiction of the court to
determine the appropriate multiplier - or, in my opinion, to determine the amount of a reasonable
base fee - and I interpret the provisional agreement for a multiple of 3.6 (on the facts of this case)
accordingly. In this motion, the multiple counsel have requested to be applied to the base fee they
propose is approximately 2.
38 The method of determining fees in accordance with section 33 - the "lodestar" method - was
imported into the CPA from the United States. It has no counterparts in other Canadian jurisdictions
and has been expressly rejected in British Columbia as an "undesirable and unnecessary" approach:
Endean v. Canadian Red Cross Society, [2000] B.C.J. No. 1254 (S.C.); Pearson v. Boliden Ltd.,
[2006] B.C.J. No. 1512 (S.C.). In Endean, the court accepted the strong criticisms of the lodestar
method enumerated in the report of a taskforce set up by a federal court in the United States. These
criticisms were as follows:
1)

It increases the workload on an already overtaxed judicial system; 2) the
elements of the process are insufficiently objective and produce results that are
far from homogeneous; 3) the process creates a sense of mathematical precision
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that is unwarranted in terms of the realities of the practice of law; 4) the process
is subject to manipulation by judges who prefer to calibrate fees in terms of
percentages of the settlement Fund or the amounts recovered by the plaintiffs or
of an overall dollar amount; 5) the process, although designed to curb abuses, has
led to other abuses, such as encouraging lawyers to expend excessive hours
engaging in duplicative and unjustified work, inflating their normal billing rates,
and including fictitious hours; 6) it creates a disincentive for the early settlement
of cases; 7) it does not provide the ... court with enough flexibility to reward or
deter lawyers so that desirable objectives, such as early settlement, will be
fostered; 8) the process works to the particular disadvantage of the public interest
bar because, for the example, the lodestar is set lower in civil rights cases than in
securities and anti-trust cases; and 9) despite the apparent simplicity of the
lodestar approach, considerable confusion and lack of predictability remain in its
administration.
39 I am not aware of anything in the experience in this jurisdiction that would suggest that the
above criticisms are not equally applicable under the CPA. Section 33 does, however, remain in the
statute and, unlike the position in British Columbia, there is no doubt that counsel here are entitled
to adopt the lodestar method. There is also no doubt that in a case like these it presents the court
with a task of some difficulty.
40 The practical problems of determining an appropriate fee pursuant to section 33 are by no
means confined to the selection of an appropriate multiplier. The factors that should influence the
exercise of the court's discretion for this purpose were clearly and authoritatively set out by Goudge
J.A. in Gagne v. Silcorp Ltd., [1998] O.J. No. 4182 (C.A.). The requirement in section 33(8) that the
court shall allow only a reasonable base fee gives rise to more difficulty in many cases, including
this one.
41 Counsel have proposed a base fee of $2,116,354 for their work plus $219,000 for the work of
Groia & Company who were retained originally to advise on securities issues as was permitted in
the retainer agreement. The time included for class counsel represents approximately 7,900 hours
worked and does not include an additional 772 hours spent on the FSCO proceeding for which they
have been remunerated, in part, at significantly lower hourly rates than those they usually charge to
their clients. The reported fee of Groia & Company is said to represent a further 627 billable hours.
The combined fee requested is $4,750,000 before GST is added. This represents a multiplier of
approximately 2. If the additional time expended by class counsel on the preparation of the motions
were added, the multiplier would be less than 2.
42 In Gagne, at paras. 25 and 26, Goudge J.A. recognized that the selection of the appropriate
multiplier is an art and not a science and that all relevant factors must be weighed. He continued:
In the end, these considerations must yield a multiplier that, in the words of
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section 33(7)(b), results in fair and reasonable compensation to the solicitors.
One yardstick by which this can be tested is the percentage of gross recovery that
would be represented by the multiplied base fee. If the base fee as multiplied
constitutes an excessive proportion of the total recovery, the multiplier might
well be too high. A second way of testing whether the ultimate compensation is
fair and reasonable is to see whether the multiplier is appropriately placed in a
range that might run from slightly greater than one to three or four in the most
deserving case. Thirdly, regard can be had to the retainer agreement in
determining what is fair and reasonable. Finally, fair and reasonable
compensation must be sufficient to provide a real economic incentive to
solicitors in the future to take on this sort of case and to do it well.
43 Applying the first yardstick mentioned by the learned judge, the fees requested would be
approximately 34 per cent of the total recovery which, in this case, I consider to be unduly high and particularly so if the amounts to be deducted in determining the net recovery for the Plan are
also to be considered. Under the second test, no objection could be taken to the proposed multiplier
of 2 in the circumstances of this case. The third test would obviously be satisfied and counsel
indicated that they believed that the fee requested would give them an appropriate economic
incentive to take other cases.
44 In applying section 3 3 ,1 do not believe it is permissible, or acceptable, to work backward and
ask what would be fair and reasonable compensation, and then determine the appropriate multiplier
to apply to the hours actually worked at the usual rates of the professionals involved. The starting
point must be the determination of a reasonable base fee as this will be an essential, and
ever-present, consideration when determining what is fair and reasonable compensation for the risk
incurred pursuant to section 33(7)(b). It is the determination of the base fee that has caused the most
concern in this, as well as other cases.
45 In Serwaczek v. Medical Engineering Corp., [1996] O.J. No. 3038 (Gen. Div.), Winkler J.
agreed with, and adopted, the approach to determining a reasonable base fee that had been approved
by Ground J. in Maxwell v. MLG Ventures Ltd., [1996] O.J. No. 2644 (Gen. Div.) and Sharpe J. in
Windisman v. Toronto College Park Ltd., [1996] O.J. No. 2897 (Gen. Div.). In these cases, the
learned judges concluded that "the proper approach was to proceed by way of analogy to the role of
the judge in fixing costs, namely, to determine what the services devoted to the proceeding are
worth in light of the submissions of counsel and his own experience.": Serwaczek, at para. 15.1
understand this to refer to cases in which costs would be determined on the basis of a full indemnity
- or what used to be described as costs between a solicitor and his own client - and not according to
a lesser scale. The factors relevant to this approach were described by Sharpe J. as ... the usual factors ... namely: (a) the time expended by the solicitors; (b) the
legal complexity of the matters to be dealt with; (c) the degree of responsibility
assumed by the solicitors; (d) the monetary value of the matters in issue; (e) the
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importance of the matter to the client; (f) the degree of skill and competence
demonstrated by the solicitors; (g) the results achieved; (h) the ability of the
client to pay; and (i) the client's expectation as to the amount of the fee:
( Windisman, at para. 8).
46 Applying these factors, while the time expended is, for the reasons I will give, inordinately
high in my judgment, there is no doubt that the legal and factual issues were complex; counsel
assumed complete responsibility for the prosecution of action; the matter was of the utmost
importance to the plaintiffs and the class; and a very high degree of skill and competence was
demonstrated by counsel.
47 In considering the results achieved, I do not think I can properly look only to the settlement
proceeds and ignore the additional amounts totalling $34.5 million that are to be contributed to the
Plan by the government of Ontario, and by employers as a result of the FSCO proceeding. At the
hearing, submissions made by, and on behalf of, members of the class suggested that counsel were
over-estimating the extent to which these amounts resulted from their efforts, and not from the
efforts of others including the employers, and in particular, those of Leslie Macleod, the mediator
appointed by the Government of Ontario. I was impressed and assisted by those submissions - and
particularly the comments of Mr. Jim Campbell, who is a class member, and those of Ms. Macleod.
I am, however, satisfied that counsel's contribution was significant and, to that extent, the additional
amounts can reasonably be considered to be attributable in part to their efforts. Ms. Macleod saw
the two proceedings as linked and stated that she had thought that neither would be settled without
the other.
48 Although the terms of the retainer agreement indicated to the clients the approach that counsel
would ask the court to approve, and to that extent reflected their expectations, I would not place
great weight on them for the purpose of determining a reasonable base fee, and I do not agree with
counsel's tendentious references in their factum to their entitlement under the agreements, or that the
"amount owing under the retainer agreement is over $8 million" (para. 81 (o)). I know nothing about
the circumstances in which the retainer agreements were executed, but I do not interpret them as
giving their counsel carte blanche to work unnecessary, or an unreasonable number of, hours. The
plaintiffs have indicated their agreement with the fees counsel have proposed, but there is nothing to
suggest that the plaintiffs had, or have, the knowledge and information that would enable them to
determine the reasonableness of the base fee counsel are suggesting or, more generally, to measure
the computation of the fees requested by reference to the principles that the court would apply in
making the determination referred to in the retainer agreement.
49 For the purpose of evaluating the reasonableness of the base fee that counsel propose, the
starting point, and the most important consideration, is the amount of time expended by counsel and
the hourly rates applied by them. The latter gave me no concern in this case. The amount of time,
however, is, in my judgment, significantly in excess of what counsel might reasonably expect to
charge to a client if there was no agreement for a contingency fee and this was not a class
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proceeding.
50 I have been provided with 168 pages of time summaries for class counsel alone. These reveal
an over-lavish expenditure of the resources of the firm. 58 "lawyers" - in whom, I assume,
paralegals and students were included - are said to have worked on the file. O f these, 25 recorded
more than 20 hours. Not surprisingly in these circumstances, a very large number of the dockets
record communications and discussions internally and the dispatch, receipt and review of e-mails to
other lawyers within the firm. Considerable time is recorded in drafting internal memoranda and
summarising documents. Approximately $725,000 was recorded for work prior to, and including,
certification. Subsequently, one lawyer, alone, recorded 1,460 hours largely spent on organising,
reviewing or summarizing documents. This time was valued at $285,551 and included
approximately 1,000 hours reviewing, revising, analysing, and drafting memoranda on, the trustees'
affidavit of documents.
51 Over-lawyering rarely, if ever, achieves economies of scale vis-a-vis particular clients.
Delegation of different tasks among numerous partners, associates and others may sometimes be an
efficient way for a law firm to deal with many files simultaneously but, as between the firm and any
particular client, over-lawyering inevitably involves a duplication of work and an inefficient
expenditure of time.
52 A number of factors that distinguish class actions from other proceedings can create obvious
temptations for plaintiffs' counsel to exercise less control of the time they spend on a file. First and
foremost is the absence of a client who will be directly affected and concerned with the level of the
fees claimed. Class members may, at times, express their reservations - and even their shock - at
fairness hearings at the size of the fees requested but, because of the absence of any close
solicitor-and-client relationship, these are generally somewhat muted. The potential size of the fees
that reflect the large amounts at stake in the litigation is also a factor that may lead to an
unreasonably extensive expenditure of time. I do not believe one can properly estimate the amount
of a reasonable base fee without giving some consideration to the distinctions between productive,
and unproductive time, and between work that is reasonably required and that which should be
regarded as overkill. Counsel are, of course, perfectly entitled to dot every / and cross every t more
than once if they so choose, and to keep track of every minute of time spent thinking about a file,
but it does not follow that all of their time will then be reflected in a reasonable base fee.
53 The charge of over-lawyering does not apply to the same extent to the fees of Groia &
Company, but, again, the time recorded is, in my opinion, out of line with what could properly be
charged in an ordinary solicitor and client relationship. Apart from the initial work they performed
in advising on the securities issues, the firm subsequently assisted class counsel in retaining and
instructing experts and conducting examinations for discovery. On these matters they recorded over
540 hours which they valued at $187,195. O f this amount $27,375 was attributed to the time of a
student.
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54 I am satisfied that the approach of plaintiffs' counsel to the provision of their services in this
and other class proceedings has departed quite radically from that traditionally adopted by solicitors
representing clients in other litigation. The discipline imposed by the normal constraints in acting
for a client who will be personally liable for the fees has been abandoned. The issues in this case
were of some complexity but no more so than those that arise in cases in which the plaintiffs
represented no one but themselves, and in which the expenditure of over 8,000 hours of preparation
would not be considered acceptable.
55 It would undoubtedly take several days - and, possibly, some weeks - to conduct a full
assessment of fees as between solicitors and their clients based on the time and work expended by
counsel in this case. That is not my function. However, based on the material provided to me, I
cannot accept that the amount of $2,335,354 - even if it is not to be augmented by the additional
time recently expended - is a reasonable base fee. I am satisfied that a reduction of approximately
30 per cent from the total base fee claimed, representing the exclusion of a portion of time
expended, would not be unfair to counsel, or unreasonable in the circumstances. Accordingly the
base fee is determined to be $1,634,748. To that I will apply a multiplier of 2.5 which I consider to
be more reflective of the risk incurred, and the highly professional and expert manner in which the
proceedings were conducted by counsel. On that basis, the fee would be $4,086,870 which is
approximately 29 per cent of the gross recovery - a percentage that I consider is not out of line with
those awarded in previous cases involving, and not involving, the application of a multiplier. The
multiplier is towards the higher end of the range suggested in Gagne, and I am satisfied that it is not
too low to create any economic disincentive to plaintiffs' counsel in subsequent cases.
56 In determining the amount of the fees that I will approve, I have not made any reduction
because of the existence of the levy payable to the Class Proceedings Fund. The retainer agreements
contemplated that financial assistance might be obtained from it to cover disbursements. Although
class counsel had no obligation to incur disbursements in excess of $25,000 without immediate
reimbursement from the Fund, or from class members, they have done so in a total amount of at
least $144,047.64 - an amount almost equal to that contributed from the Fund. There is no basis in
my opinion for penalising counsel for seeking these contributions. I leave open the possibility that,
on other facts, the amount of the levy could be reflected in a disparity between net recovery by class
members and the amount of counsel's fees otherwise determined that might justify a reduction in the
fees.
57 I have not been able to reconcile the amount of the disbursements, claimed in the affidavit and
factum filed in the motion, with the supporting material filed. Further submissions on the
disbursements that should be approved may be made at a case conference to be arranged to deal
with them and the amendments to the draft order - including the amount of the levy of the Law
Foundation of Ontario - that will be required to comply with these reasons.
M.C. CULLITY J.
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ORDER

THIS MOTION, made by the plaintiffs for an order approving the fees, disbursements
and taxes o f Koskie Minsky LLP, Siskinds LLP and Paliare Roland Rothstein Rosenberg LLP in
relation to and payable from the settlement with Ernst & Young LLP, was heard on December
13,2013 at the Court House, 330 University Avenue, Toronto, Ontario.
WHEREAS this Court issued an order on March 30,2013 approving the Ernst & Young
Settlement and such order (a) established a settlement trust for the Ernst & Young settlement
proceeds (the “Settlement Trust”); (b) appointed Koskie Minsky LLP and Siskinds LLP (together
“Canadian Class Counsel”), along with insolvency counsel Paliare Roland Rosenberg Rothstein
LLP, as counsel for persons that purchased Sino-Forest securities for the purposes o f the
settlement with Ernst & Young; and (d) established that the fees and disbursements o f Canadian
Class Counsel and Paliare Roland Rothstein Rosenberg LLP are to be paid from the Settlement
Trust, subject to court approval o f such fees and disbursements in accordance with the laws o f
Ontario governing the payment of counsel's fees and disbursements in class proceedings;
AND WHEREAS on December 13, 2012 the Honourable Justice Then assigned the
Honourable Justice Morawetz to hear the motion to approve the Ernst & Young settlement and
ancillary matters related to the Ernst & Young settlement under the Class Proceedings Act, 1992
and the Companies' Creditors Arrangement Act;
AND WHEREAS this Court issued an order on October 23, 2013 approving the form of
notice of the hearing to approve class counsel fees;
AND ON READING the plaintiffs’ motion record, and all supplemental motion records,
all objections filed, and on reading such other material filed, and on hearing the submissions o f
counsel for the plaintiffs, and those other persons present,
1.

THIS COURT ORDERS that the time for service and manner of service o f the notice of

motion and the plaintiffs’ motion materials on any person are, respectively, hereby abridged and
validated, and any further service thereof is hereby dispensed with so that this motion was
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properly returnable December 13, 2013 in both proceedings set out in the title o f proceedings
herein.
2.

THIS COURT ORDERS that the contingency fee retainer agreement entered into

between the plaintiffs and Canadian Class Counsel is approved, and the amount payable to
Canadian Class Counsel and Paliare Roland Rothstein Rosenberg LLP from the Settlement Trust
in respect of the settlement with Ernst & Young is hereby set at $17,846,250.00 in respect of
legal fees, $2,320,495.54 for HST and QST on fees and $1,811,928.43 for disbursements
(inclusive o f all applicable taxes on the disbursements), such amounts to be paid by NPT
RicePoint Class Action Services Inc. (the “Claims Administrator”) from the Settlement Trust
within 10 days o f the Ernst & Young settlement proceeds being paid into the Settlement Trust.
3.

THIS COURT ORDERS that $1,046,573.08 of the amount payable in paragraph 2 o f

this order shall be paid by Canadian Class Counsel to Kessler, Topaz Meltzer & Check LLP as
an agency fee within 10 days of receipt by Canadian Class Counsel o f such amounts from the
Settlement Trust
4.

THIS COURT ORDERS that Canadian Class Counsel shall be paid by the Claims

Administrator from the Settlement Trust within 10 days of the Ernst & Young settlement
proceeds being paid into the Settlement Trust for any disbursements paid by Canadian Class
Counsel after December 13, 2013 for expenses and taxes relating to administration o f the
settlement with Ernst & Young and the notice of the settlement approval hearing, notice o f the
hearing to approve the Claims and Distribution Protocol and any notice o f the Claims and
Distribution Protocol.
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review and set aside the agreements where they would require the payment of
unreasonable fees. >12
In the usual case - where a class lawyer does not have an agreement with
any class member, except perhaps the representative plaintiff —the basis for a
claim for remuneration will be either a statutory fee provision or the common
fund or substantial benefit doctrine. If the class action terminates by a
settlement that creates a fund for the class or culminates in a judgment that
the class is entitled to monetary relief, the class lawyer, under the common
fund doctrine, will apply to the court for fees to compensate him for his
services that benefited class members with whom he has no contractual
relations. If the class action obtains an injunction or a declaration, applica
tion to the court will be made under any applicable statutory fee provision or
the substantial benefit doctrine.
Consequently, in such cases, a class lawyer’s right to remuneration for his
efforts on behalf of the class, although not based on a contingent fee
agreement, nevertheless is contingent, because it depends on a favourable
resolution of the action, either by an adjudication or by a settlement. If the
action fails, no compensation for such efforts will be forthcoming, notwith
standing the lawyer’s expenditure of time and effort
(ii) Fee Assessment
a.

Calculation of A ttomeys ’ Fees

Once the entitlement of the class lawyer to remuneration is established, it
becomes the task of the trial judge to assess the appropriate attorney s fee.
The fact that the court has a discretion to determine fees does not distinguish
class actions from individual actions. Where the exceptions to the American
rule apply in individual actions, courts calculate the fee to be awarded. Cases
in which attorneys’ fees have been determined in individual actions constitute
the background for fee assessment in class actions.
When assessing fees, courts are obliged to follow a standard of “reason
ableness with reference to the particular facts of the case”. 113 Although
undoubtedly a sensible exhortation, this directive affords little guidance as to
how fees should be calculated in particular cases. Consequently, there have
been attempts by the courts114 and by the American Bar Association115 to
give content to the concept of reasonableness by devising lists of factors that
should be considered. Many of these efforts, however, have been directed to

Dunn v. H.K. Porter Co.. 602 F.2d 1105 (3d G r. 1979). For commentary, see Note.
“Dunn v. Porter. Guidelines for Federal Courts in Exercising Their Authority to Review
and Set Aside Contingent Fee Agreements". 11979) Det. Coll. L. Rev. 765.
Angoffv. Goldfme. 270 F.2d 185 (1st Cir. 1959). at 188.
114 See, for example. In re Osofsky. 50 F.2d 925 (S.D.N.Y. 1931), at 927, and Angoffv.
Goldfine. supra, note 113. at 189.
115 See American Bar Association. Code o f Professional Responsibility. Disciplinary Rule
DR 2-106{B).
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judicial fee assessment generally, and have not specifically addressed the
issue in the context of class action litigation.1**The guidelines respecting the
exercise of judicial discretion have been criticized as lacking the requisite
clarity and precision because they fail to explain what weight should be given
to the various factors.*17 They are considered little more than hortatory
enjoinders to assess a reasonable fee. The inadequacy of these guidelines has
been demonstrated by the practice of some courts of stating simply that due
consideration had been given to them, without explaining how the factors
affected the amount of the fee that was ultimately awarded. Courts have often
appeared to review the criteria as aproforma exercise, unrelated to the factual
circumstances of the particular case.1**
Turning to a consideration of how courts have calculated the amount of
attorneys’ fees in class actions, it may be observed that the courts have altered
their general approach over the years. Formerly, courts sought to assess the
value of lawyers’ services by examining a number of factors, but emphasizing
the amount of the monetary recovery or the value of the benefit conferred on
the class; the usual result was the application of a percentage formula to the
class recovery.**9 The new trend, which is becoming the dominant approach,
has been to calculate fees by reference to various factors designed to measure
the value of the services performed, with particular attention being given to
the time expended by the lawyer. *m It has been suggested that the transition
from an emphasis on the amount of the recovery to an emphasis on the time
expended may have been precipitated by criticism of the size of fee awards by
certain courts and commentators. *2*

11(1 See. however. Federal Judicial Center, Board of Editors. Manuat Jor Complex Litigation
(1978) (Clark Boardman). §1.47. at 96-96.1. n. 127 (hereinafter referred lo as “ Manu
al"), where the editors suggest that, in class actions, the following factors, among others,
should be considered: “( I) that in seeking and accepting employment as counsel for a
judicially determined class an element of public service is involved; (2) the representa
tion of the class by counsel is not a result of private enterprise but results from
provisions of an opportunity to represent the class by a judicial determination; and (3)
the policy of the law in class actions, including antitrust actions, is to provide a motive
to private counsel to represent consumers and lo enforce the laws”.
1,7 In City o f Detroit v. Grinnell Corp.. 495 F.2d 448 (2d Cir. 1974). at 470. the Court of
Appeals for the Second Circuit stated that "more is needed than a mere listing of
factors. Such a list, standing alone, can never provide meaningful guidance." One
commentator has referred to the lists of factors as “essentially meaningless litanies": see
Dawson II. supra, note 87. at 927.
"* Sec Mowrey. supra, note 93. at 304-06: Note, “Computing Attorney’s Fees in Class
Actions: Recent Judicial Guidelines” (1975), 16 B.C. Ind. & Com. L. Rev. 630. at
632-33 (hereinafter referred to as “Recent Judicial Guidelines'*): Smith. “Standards for
Judicial Approval of Attorneys' Fees in Class Action and Complex Litigation” (1977).
20 How. L J. 20. at 28-29: and Note, “Attorneys' Fees - Conflicts Created by the
Simultaneous Negotiation and Settlement of Damages and Statutorily Authorized
Attorneys' Fees in a Title VII Class Action” (1978). 51 Temple LQ . 799, at 807-08.
" ’ The earlier approach is described in Mowrey. supra, note 93, at 334-38.
110 See Miller. Attorneys' Fees in Class Actions (1980). at 60-62.
*-* In City o f Detroit v. Grinnell Corp.. supra. note 117. at 469, the Court stated that, “[flor
the sake of their own integrity, the integrity of the legal profession, and the integrity of
Rule 23, it is important that the courts should avoid awarding ‘windfall fees and that
they should likewise avoid every appearance of having done so”.
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Crucial to this development were two decisions of the Court of Appeals
for the Third Circuit in Lindy Brothers Builders, Inc. v. American Radiator &
Standard Sanitary Corp. 122 These decisions and others 125 sought to bring a
coherent method to the judicial assessment of attorneys’ fees in class action
litigation. In view of the impact of the so-called “Lindy approach”, it is
necessary to describe it in some detail.
The Lindy case was an antitrust class action that terminated with the
creation of a settlement fund from which the class lawyers, relying on the
common fund doctrine, sought fees for efforts on behalf of class members
with whom they had no contingent fee agreements. In an express effort to
rationalize fee determination, the Third Circuit Court of Appeals devised a
method intended to achieve the fundamental objective of fee determination
in class actions — “to compensate the attorney for the reasonable value of
services benefiting the unrepresented claimant”.124 Briefly, the prescribed
method of fee assessment first requires the court to calculate the number of
compensable hours spent by the lawyer in activities on behalf of the class. The
amount of time is then multiplied by its value, that is, the lawyer’s "normal
billing rate”,125 which conceivably may vary for different activities. After the
resulting product, which the Court termed the “lodestar”, is calculated, it is
adjusted to take account of two factors: the quality of work demonstrated by
the lawyer in the conduct of the case, and the fact that payment of the lawyer
is contingent on success.126 After the reasonable value of the lawyer’s services

122 341 F. Supp. 1077 (E.D. Pa. 1972), vacated and remanded 487 F.2d 161 (3d Cir. 1973)
(the latter hereinafter referred to as “Lindy / ”), on remand 382 F. Supp. 999 (E.D. Pa.
1974), and 540 F.2d 102 (3d Cir. 1976) (en banc) (the latter hereinafter referred to as
“Lindy IT'). The evolution of the Lindy standards is described in Barrett v. Kalinowski,
458 F. Supp. 689 (M.D. Pa. 1978). at 701-03. For a description of the newer approach,
see Manual, supra, note 116. §1.47, at 97-106; Mowrey, supra, note 93, at 338-40; and
Harvard Developments, supra, note 111, at 1611-13.
123 See City o f Detroit ». Grinnett Corp.. supra, note 117, which presented a similar analysis.
Another influential appellate court decision was Johnson v. Georgia Highway Express.
Inc_ 488 F.2d 714 (5th Cir. 1974), which established twelve factors that should be
examined by a court in assessing lawyers' fees but, unlike Lindy, did not set out a
step-by-step method of computation.
124 Lindy 1. supra, note 122. at 167.
125 See .Mowrey. supra, note 93. at 323-25; Recent Judicial Guidelines, supra, note 118. at
647; and Harvard Developments, supra, note 111. at 1613. n. 150.
There has been some controversy whether hourly rates can be assigned to the work
performed by class lawyers. Hourly rates are given in respect of services that are not
performed on a contingent basis and. therefore, lend themselves to the establishment of
standard fees. Class litigation in the United States, however, is almost invariably
undertaken by lawyers on a contingent basis. For example, Wright and Miller, supra.
note 77. Vol. 7A (Curr. Supp. 1981). § 1803. observed as follows (at 228):
(Tjhe notion that there are fixed hourly rates that can be attributed to all lawyers
and used as objective markers of the worth of their services is somewhat of an
illusion. These rates have never existed for contingent fee lawyers, since time and
hourly rates are irrelevant for their type of practice.
See. also. Mowrey, supra. note 93, at 324, and Newberg. supra, note 83, Vol. 3. §6924d,
at 1148.
I2fc Lindy 1. supra, note 122. at 166-69.

675

on behalf of the entire class is determined, the unrepresented class members
pay a percentage of that amount equal to their percentage recovery from the
fund.127In Lindy II, the Third Circuit Court of Appeals refined the analytical
process by providing a fuller explanation of the contingency and quality of
work factors. '2*
As indicated above, the intention of the Lindy decisions was to rational
ize the method of fee assessment by putting it on a more objective basis than
was hitherto evident in the use of a percentage formula. While, by comparison
to the earlier method of fee assessment, the Lindy approach does systematize
the method of fee assessment, it remains a subjective exercise in which the
court, at each stage of the analysis, must make judgments about matters
incapable of precise quantification.
Even the starting point, the determination of the time spent by the
lawyer, obliges the court to render subjective judgments. The court must
ascertain whether the lawyer’s activities in respect of which time is claimed
did, in fact, enure to the benefit of the class. In determining the amount of
compensable time, courts seek to ensure that lawyers do not engage in
unnecessary preparation and duplication of effort in order to inflate their
fees.130The nature of the inquiry demanded by the emphasis on time spent on
behalf of the class requires lawyers to submit, and therefore to maintain,
comprehensive information about their activities. A further incentive to keep
precise records has been created by the practice of some courts of disregard
ing unrecorded time, unless it can be substantiated by other means. >31
As we have indicated, the Lindy decisions require courts to multiply the
hours spent on behalf of the class by the “normal billing rate”. In fulfilling
this directive, courts appear to have adopted different approaches. While
some decisions appear to take a subjective approach, relying on the lawyer’s
statement of his hourly rate, others prefer to assign a rate based on a
consideration of more objective standards, i22
. As we have explained, the “lodestar” —which is the product of the time
spent on behalf of the class multiplied by the “normal billing rate” —may be
increased to reflect the influence of two factors, namely, the quality of the
127 See text accompanying note 124, supra.
Lindy II. supra, note 122. at 116-18.
129 See Newberg. supra, note 83. Vol. 3. §6925, at 1153-56, and Mowrcy, supra, note 93, at
319-20.
130 See Note. “Computing Attorney’s Fees in Individual and Class Action Antitrust
Litigation” (1972). 60 Calif. L. Rev. 1656. at 1667: Dawson II. supra, note 87. at 927-28:
Mowrey. supra, note 93. at 322-23: Smith, supra, note 118. at 64-66; Recent Judicial
Guidelines, supra, note 118. at 644; Harvard Developments, supra, note 111, at 1617;
and Wright and Miller, supra, note 77, Vol. 7A (Curr. Supp. 1981), §1803. at 228-29.
131 See Manual, supra, note 116, §1.47. at 105; Smith, supra, note 118, at 39-41; and
Newberg. supra, note 83. Vol. 3. §6125. at 1153-54.
132 For example, in City o f Detroit v. CrinneU Corp., supra, note 117, at 471, the Court
referred to “the hourly amount to which attorneys o f like skill in the area would
typically be entitled for a given type of work” .
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lawyer’s work and the contingent nature of success. In assessing the former, a
court is interested in the quality of work demonstrated in the course of the
particular litigation, rather than in an evaluation of the lawyer’s ability in a
general sense. >33 This inquiry will include an examination of the lawyer’s
performance in court, conduct of negotiations, and administration of the
class action. If the quality shown is unusually high or unusually low, the
compensation is adjusted accordingly.
In evaluating the quality of services rendered, a factor inevitably cited is
the nature of the issues involved in the class action. Not surprisingly, novel or
complex issues are thought to demand greater ingenuity and industry in order
to bring the suit to a successful conclusion. Whether the litigation will be
judged to have this character may depend on whether the position of the class
has been assisted by the existence of legal precedent or antecedent govern
ment proceedings, either of which likely will ease the task of the class
lawyer. 135The quality of work also will be assessed having regard to the result
achieved. 136 For example, a larger recovery realized in a relatively short
period of time normally demonstrates the exercise of superior skill by the
class lawyer.
The contingent nature of success is a factor that is to be considered
independently of the quality of work factor. Increasing the “lodestar” amount
and, hence, the fee award, to reflect this factor is intended to take account of
the economic realities of class litigation - or, more specifically, the financial
risk undertaken by a class law yer. 137
In class litigation, compensation will be forthcoming only after the
investment of a substantial amount of time and effort by the lawyer. While
not receiving any remuneration for his or her work, the usual expenses of
running an office are being incurred. Moreover, substantial advances may be
made on behalf of the client to pay for the enormous expenses incurred in the
action, which would augment significantly the financial risk assumed by the
class lawyer.
In conducting litigation on this basis, the position of a class lawyer
133 In Lindy 11, supra, note 122. at 117. Aldisert J.. who gave the opinion of the Court
(Gibbons and Seitz JJ. concurring in p an and dissenting in part), stated that “counsel
who possess or who are reputed to possess more experience, knowledge and legal talent
generally command hourly rates superior to those who are less endowed. Thus, the
quality of an attorney's work in general is a component of the reasonable hourly rate;
this aspect of 'quality' is reflected in the 'lodestar' and should not be utilized to
augment or diminish the basic award under the rubric of 'the quality of an attorney's
work” ’ (emphasis in original). See. also. Mowrey, supra, note 93. at 307-11, and
Newberg, supra, note 83. Vol. 3. §6931, at 1198-99.
134 See Newberg. supra, note 83. §6933. at 1200-02; Smith, supra, note 118; and Wright and
Miller, supra, note 77. Vol. 7A (Cun. Supp. 1981), §1803. at 231-32, n. 62.12.
133 See Newberg. supra, note 83. Vol. 3. §6933. at 1200.
136 See Mowrey. supra, note 93. at 311-18.
137 For a discussion of the economics of class litigation, see Note, “Developments Attorney Fee Awards in Antitrust and Securities Class Actions" (1980), 6 C.A.R. 84, at
132-33, and Newberg. supra, note 83. Vol. 3. §6926a. at I I 66-67.
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compares unfavourably with that of a lawyer who performs non-contingent
work compensable on a certain or hourly basis. If a class lawyer were not
compensated in a manner that reflected the risk of failure, in addition to
being reimbursed for his investment of time and resources, it is argued that
lawyers would prefer to undertake other kinds of work for which payment
was certain.
A court’s examination of the contingency factor at the termination of a
class action is an ex post facto assessment of the probability of success. The
court engages in a retrospective inquiry in which the risk of failure is
evaluated from the perspective of the time the action was initiated. In
considering the contingency factor, courts have identified certain elements
that, in their view, bear upon the probability of success. These elements have
been summarized as follows:138
At the outset it is helpful to outline the various elements of the contingency
factor. Analysis of these elements will focus on their positive or negative effects
on certainty of success. The risk of success or failure requires consideration, for
example, of the presence or absence of prior governmental proceedings or prior
legal precedent. These two elements are often cited as affecting the contingency
factor, but their importance can only be assessed in light of the specific facts of
each controversy.! 13?1 For this reason, the likelihood of obtaining a favorable
liability judgment, and the risks involved in proving damages even after liability
is shown, are particularly important. The risk that the damages proved will be
disproportionate to the litigation efforts expended, thus resulting in inadequate
compensation is also present. The contingencies in obtaining class certification
present another large hurdle. The decision to commit a lawyer’s time, money and
personnel to resolution of the class action issues represents a unique risk bome by
the attorney, though the class representative remains personally responsible for
costs should the case be dismissed. Additionally, the vigor and capabilities of the
defense may increase the difficulties, and the risk of litigating the counsel fee
petition remains.

Although the Lindy approach was developed in the context of an
application for fees from a settlement fund, its impact has extended beyond
that context Courts have held that this approach is to be followed where the
defendant has agreed to pay reasonable attorney’s fees in addition to a
settlement fund.140 Where fees are assessed pursuant to statutory fee provi
sions, the Lindy approach also has influenced the method of fee calcula
tion. i4i
i J* Newberg. supra, note 83, Vol. 3, §6926. at 1165.
134 The effect of prior government proceedings appears to be uncertain. It has been
suggested that, from the perspective of the class lawyer, the risk of failure will be
reduced where there has been a criminal conviction or where “substantial investigations
undertaken by the government indicate that a private party can prove guilt in a separate
trial”. Short of a guilty plea or a guilty verdict after trial, there will not be a substantial
reduction in the contingency factor. However, in the course of a particular proceeding,
evidence supporting the class may be generated, which would attenuate the risk. The
absence of any governmental proceeding accentuates the complexity and novelty of the
action, thereby increasing the risk of failure assumed by counsel: see Newberg. supra.
note 83. Vol. 3. §6926b. at 1179. and §6926i. at 1180.
140 Merola ». Atlantic Richfield Co.. 493 F.2d 292 (3d Cir. 1974), and Merola v. Atlantic
Richfield Co.. 515 F.2d 165 (3d Cir. 1975).
,4>Hughes v. Repko. 578 F.2d 483 (3d Cir. 1978); Northcross v. Board o f Education o f
Memphis City Schools. 611 F.2d 624 (6th Cir. 1979). cert denied 100 S. Ct. 2999 (1980);
and Copeland». Marshall. M l F.2d 880(D.C. Cir. 1980).
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While there has been some criticism of the Lindy approach.14- a recent
study of attorneys’ fees in class actions, commissioned by the Federal Judicial
Center,143 reveals its importance. The study confirms that there is a growing
trend to emphasize the time and labour expended by the lawyer. But it also
demonstrates that the method of fee assessment is not yet sufficiently
consistent to warrant a conclusion that there is a firmly established practice.
Variations exist among the eleven federal court circuits and among the courts
within each circuit. However, while the Lindy approach has not been rigidly
followed by all courts, it has been generally accepted in preference to the
earlier approach that emphasized the amount of the recovery.
b.

Procedure

In the United States, attorneys’ fees in class actions are determined by
the court at a hearing, upon the application of the class lawyer. Where a suit
terminates by settlement, usually the hearing is scheduled simultaneously
with the hearing for the approval of the settlement.!44 As indicated, the fees
that are the subject of the lawyer’s application are intended to compensate
him for services on behalf of class members with whom he has no contractual
relations, i43
With his application to the court for fees, a class lawyer must submit
supporting affidavits and memoranda outlining the basis of his claim. The
lawyer must provide a detailed description of the nature and progress of the
class action, his efforts on behalf of the class, and their results.
An application for fees may be opposed by class members, either
individually or in a group, by the defendant, or by other lawyers who have
participated in the action. 146 To a great extent, the source of payment will
143 See Newberg. supra, note 83. Vol. 3. §69246. al 1148-50. and §6935. at 1205-06. Sec.
also. Leubsdorf. “The Contingency Factor in Attorney Fee Awards” (1981). 90 Yale
L J. 473. and Hcrzd and Hagan. “Plaintiffs' Attorneys’ Fees in Derivative and Class
Actions" (1981). 2 Litigation 25.
143 See Miller, supra, note 120.
See infra, ch. 20.
145 Some class lawyers have applied for attorneys’ fees from the shares of class members
who have retained their own lawyers. These attempts have met with mixed results.
Certain courts, concerned with the assessment of “ double fees”, have refused to award
fees in respect of represented class members, while others, adhering strictly to the
common fund doctrine, have ordered that fees be paid: see Newberg. supra, note 83.
Vol. 3. §§6980-6980g. a t 1277-90.
146 Lawyers, other than the lawyer retained by the representative plaintiff, may be parr
ticipating in the class action as counsel for other representative plaintiffs or intervenors.
Where the class action has produced a fund, either as a result of a settlement or an
adjudication, these lawyers may apply for fees, challenging the fee application of the
class lawyer, on the basis that their efforts have contributed to the creation of the fund,
and that their services should be compensated accordingly.
Competition for fees obliges the court to deal with certain allocational and
distributional questions. Where the lawyers and the defendant settle by agreement both
the amount of the fee and to whom it is to be distributed, the approval of the court still
is necessary. In the absence of agreement, the court will have to determine how a global
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determine who will challenge it. For example, in a settlement agreement, if
the defendant has arranged to pay a fee over and above the settlement fund,
or if the defendant is liable to pay attorneys’ fees under a statutory provision,
he will have an interest in attempting to persuade the court to assess a lower
fee than that requested by the lawyer. If the fee is to be deducted from a
settlement fund otherwise payable to the class, class members will have an
economic interest in arguing that it is excessive because it will reduce their
shares. In view of this interest, notice of an impending fee hearing is sent to
them.
A controversial procedural issue has concerned whether the fee assess
ment should be a hearing involving viva voce testimony, the presentation of
documentary evidence, cross-examination, and pre-hearing discovery.147The
alternative to such a formal proceeding is a court determination relying
exclusively on documentary material. It seems that the former type of hearing
is mandatory where it appears from the fee application that facts are in
dispute, even where there has been no formal challenge to the lawyer’s claims,
or where one or more objecting class members wish to present evidence. <4*
After the court has determined the fee, it must consider how the burden is
to be borne by members of the class. The general rule is that class members
bear the burden on a pro rata basis. Until resolved by a recent decision of the
United States Supreme Court, there was an issue whether class members who
have not claimed their shares should be required to contribute to attorneys’
fees on a pro rata basis. In The Boeing Company v. Van Gemert,li9 Mr. Justice
Powell, who delivered the opinion of the Court, stated that, since “[t]he right
to share the harvest of the lawsuit, upon proof of their identity, whether or not
they exercise it, is a benefit in the fund created by the efforts of the class
representatives and their counsel”,150 class members who do not claim their
shares should nonetheless be obliged to contribute on a pro rata basis to the
award of attorneys’ fees.
Once the amount of the fee is settled, it is a simple matter to secure
payment. Before individual shares of the recovery are distributed to class
members, the fees are deducted from the fund and the amount of the
individual shares is reduced accordingly.*5i

amount is to be divided among lawyers claiming fees. If there is no agreement as to the
total amount of the fees, the court will determine the individual fee applications of the
various lawyers, rather than assess a global sum. In cases where the theoretical basis of
the award of the attorney’s fee is to reward services that have benefited the class
members with whom the lawyers have no contractual relationship, the inquiry neces
sarily will focus first on the question of whether the activities of the particular lawyer
benefited the class.
U7 Sec Mowrey, supra, note 93. at 292-94.
141 Unify I, supra. note 122. at 169: City o f Detroit v. Grinnell Corp., supra, note 117. at 468;
and Piambino v. Bailey, 610 F.2d 1306 (5th Cir. 1980), at 1328.
149Supra, note 81. For a discussion of this case, see supra, ch. 14, sec. 3(bXi).
150 The Boeing Company v. Van Gemert, supra, note 81, at 750.
151 See Newberg, supra, note 83, VoL 3, §6970a, at 1256-57.
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