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Court File No.: CV-12-9667-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES'CREDITORS
ARRANGEMENT,4CT, R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE AND
ARRANGEMENT OF SINO.FOREST CORPORATION
Court File No.: CV-l1-431153-00CP
ONTARIO
SUPERIOR COURT OF JUSTICE

BET

WEEN:

THE TRUSTEES OF'THE LABOURERS'PENSION FUND OF CENTRAL AI\D
EASTERN CANADA, THE TRUSTEES OF THE INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 793 PENSION PLAN FOR OPERATING
ENGINEERS IN ONTARIO, SJUNDE AP-FONDEN, DAVID GRANT
and ROBERT WONG
Plaintiffs

-andSINO-FOREST CORPORATION, ERNST & YOIING LLP, BDO LIMITED (formerly
known as BDO MCCABE LO LIMITED), ALLEN T.Y. CHAN, W. JUDSON MARTIN,
KAI KIT POON, DAVID J. HORSLEY, WILLIAM E. ARDELL, JAMES P. BOWLAND,
JAMES M.E. FIYDE, EDMTJND MAK SIMONMIJRRAY, PETERWANG, GARRYJ.
WEST, POYRY (BEIJING) CONSULTING COMPANY LIMITED, CREDIT SUISSE
SECURITIES (CANADA),INC., TD SECURITIES INC., DUNDEE SECURITIES
coRpoRATION, RBC DOMTNION SECURTTIES INC., SCOTIA CAPITAL INC., CrBC
WORLD MARKETS INC., MERRILL LYNCH CANADA INC., CANACCORD
F'INANCIAL LTD., MAISON PLACEMENTS CANADA INC., CREDIT SUISSE
SECURITIES (t]SA) LLC and MERRILL LYNCH, PIERCE, FEIINER & SMITH
INCORPORATED (successor by merger to Banc of America Securities LLC)
Defendants
Proceeding underthe Class Proceedings Act, 1992

BOOK OF AUTHORITIES
(Motion for Approval of Canadian Counsel
returnable July 24, 2014)
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No.: CV-l

AI{D IN THE MATTER OF'A PLAN OF COMPROMISE AND
ARRANGEMENT OF SINO-FOREST CORPORATION
Court File No.: CV-l 1-43 1 153-00CP

ONTAMO
SUPERIOR COURT OF JUSTICE

B ET

WEEN:

THE TRUSTEES OX'THE LABOURERS' PENSION FUND OF CENTRAL AND
EASTERI{ CANADA, THE TRUSTEES OF T'HE INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 793 PENSION PLAN FOR OPERATING
ENGINEERS IN ONTARIO, SJUNDE AP-FONDEN, DAVID GRANT
and ROBERT WONG
Plaintiffs

-and-

slNo-FoRfsr coRPoRATroN, ERNsr & YOUNG LLp, BDo LIMITED (formerly

known as BDO MCCABE Lo LIMITED), ALLEN T.Y. CHAN, w. JUDSON MARTTN,
KAI KIT POON' DAVID J. HORSLEY' WILLIAM E. ARDELL' JAMES P. BOWLAND,

JAMES M.E. HYDE, EDMUND MAK, SIMON MURRAY, PETER WANG, GARRY J.
WEST' POYRY (BEIJING) CONSULTING COMPANY LIMITED, CRf,DIT SUISSE
SECURITIES (CANADA),INC., TD SECURITIES INC., DUNDEE SECURITIES
CORPORATION, RBC DOMINION SECURITII]S INC.' SCOTIA CAPITAL INC., CIBC
WORLD MARKETS INC., MERRILL LYNCH CANADA INC., CANACCORI)
I'INANCIAL LTD.' MAISON PLACEMENTS CANADA INC.. CREDIT SUISSE
SECURITIES (USA) LLC and MERRILL LYNCH, PIERCE, FENNER & SMITH
TNCORPORATED (successor by merger to Banc of America Securities LLC)
Defendants
Proceeding under the Class Proceedings Act, 1992

BOOK OF'AUTHORITIES
(Motion for Approval of Canadian Counsel
return able J uly 24, 201 4)

tr'ees,
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KOSKIEMINSKYLLP
900-20 Queen Street West, Box 52
Toronto ON M5H 3R3

Kirk M. Baert (LSUC#: 30942O)
Tel: 416.595.2117

I

Fax: 416.204.2889
Email : kbaert@kmlaw.ca

Jonathan Ptak (LSUC#: 45773f,)

I
I
I

Tel: 416.595.2149
Fax 416.204.2903

Email: jptak@kmlaw.ca

SISKTIYDSLLP
680 Waterloo Street, P.O. Box 2520
London ON N6A 3V8

I

Charles M. Wright (LSUC#: 36599Q )
Tel: (519) 660-7753
Fax: (519) 660-7754
Email: charles.wright@siskinds.com
A. Dimitri Lascaris (LSUC#: 50074A)
Trr: (519) 660-7844
Fax: (519) 660-7845
Email: dimitri.lascaris@siskinds.com

I
T

I

PALAIRE ROLAND ROSENBERG
ROTHSTEINLLP
155 Wellington Street West, Floor 35
Toronto ON M5V 3Hl

t

Ken Rosenberg (LSUC#: 2ll02H\
Tel: (416) 646-4304
Fax: (416) 646-4301
Email: ken.rosenberg@paliareroland.com
Massimo Starnino (LSUC#: 41048G)
Tel: (416) 646-7431
Fax: (416) 646-4301
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Email : max.stamino@paliareroland.com

TO: ATTACIIED SERVICE LIST

Lawyers for the Ad Hoc Committee of
Purchasers of the Applicant's Securities,
including the Representative Plaintiffs in the
Ontario Class Action
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(coMMERC|AL LIST)
IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT.
R.S.C. 198S, c. c€6, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF SINO-FOREST CORPORATION

SERVICE LIST
(as at January 30,2013)

TO:

BENNETT JONES LLP

AND
TO:

3400 One First Canadian Place,
P.O. Box 130
Toronto, Ontario M5X 1A4

Robert W. Staley

Tel:

Denick Tay

416.777.4857

Tel: 416.369.7330

Fax:416.863.1716
Email

:

Fax: 416.862.'1661
Email: derrick.tay@gowlings.com

slaleyr@bennettjones.com

Kevin Zych

Clifton Prophet
Tel:416.862.3509

Tel: 416.777.5738
Email :

GOWLING LAT'LEUR HENDERSON LLP
I First Canadian Place
100 King Street West, Suite 1600
Toronto, Ontario M5X I G5

zy chk@bennettj ones.

c

om

Email : clifton.prophet@gowlings.com

Derek J. Bell

Jennifer Stam
416.862.5697

Tel:

416.7'17.4638
Email: belld@bennettjones.com

Tel:

Raj S. Sahni
Tel: 416.777.4804

Ava Kim
Tel: 416.862.3560
Email : ava.kim@gowlings.com

Email

:

Email: jemifer.slam@gowlings.com

sahnir@bennettjones.com

Jonathan Bell
Tel: 416.777.6511
Email : bellj@benneftjones.com

Jason

McMurtrie

Tel:

416.862.5627

Sean Zweig

Lawyers for the Monitor

Email: jason.mcmurtrie@gowlings.com

Tel:

416.7'17.6254
Email : zweigs@bennettjones.com

Lawyers

for the

Applicant,

Corporation
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Sino-Forest

I
I
AND

FTI CONSULTING CANADA INC.

TO:

T-D Waterhouse Tower
79 Wellington Street West
Toronto-Dominion Centre, Suife

AND

TO:

t

AFtr'LECK GREENE MCMURTY LLP
365 Bay Street, Suite 200
Toronto, Ontario M5H zvl

I
I
I

201 0,

P.O. Box 104

Peter Greene

Toronto, Ontario M5K lG8

Tel: 416.360.2800
Fax: 416.360.8767

Greg Watson

Email : pgreene@agrnlawyers.com

Tel: 416.649.8100
Fax: 416.649.8101
Email: greg.watson@fticonsulting.com

Kenneth Dekker
Tel: 416.360.6902

Fax: 416.360.5960
Email: kdekker@agmlawyers.com

Jodi Porepa
Tel: 416.649.8070
Email: Jodi.porepa@fticonsulting.com

t

Michelle E. Booth

Tel: 416.360.1175
Fax: 416.360.5960
Email: mbooth@agmlawyers.com

Monitor

l

Lawyers for BDO

AND

BAKERMCKENZIE LLP

TO:

Brookfield Place
2100-18l Bay Street
Toronto, Ontario M5J 2T3

AND
TO:

TORYSLLP
79 Wellington Street West
Suite 3000, Box270
Toronto-Dominion Centre

Toronto, Ontmio M5K lN2
John Pirie
Tel: 416.865.2325
Fax: 416.863.6275
Email : john.pirie@bakermckenzie.com

John Fabello

Tel: 416.865.8228

Far

416.865.7380

Email: jfabello@torys.com
David Gadsden

Tel: 416.865.6983
Email: david.gadsden@bakermckenzie.com

Lawyers for Poyry @eijing) Consulting
Company Limited

David Bish

Tel:

416.865.7353

Email: dbish@torys.com
Andrew Gray

Tel: 416.865.7630
Em ail :. agr ay @torys.com

Lawyers for the Underwriters named
Actions

in

Class
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AND

TO:

LENCZNERSLAGHTROYCESMITH
GRIFFIN LLP

Peter H.

Toronto, Ontario M5H 2S7
Benjamin Zamett
Tel: 416.597.4204

Griffin

Tel: 416.865.9500
Fax: 416.865.3558
Email: pgriffi n@litigare.com

Fax: 416.979.1234
Email : bzamett@goodmans.ca

Robert Chadwick
Peter J. Osborne

Tel:

Tel: 416.865.3094

416.597.4285

Email: rchadwick@goodmans.ca

Fa,x: 416.865.3974
Email: posbome@litigate.corn

Brendan O'Neill
Tel: 416.979.2211
Email: boneill@goodmans.ca

Linda L. Fuerst

Tel: 416.865.3091
Fax: 416.865.2869
Email: lfu erst@litigate.com

Caroline Descours

Tel:

416.597.6275

Email: cdescours@goodmans.ca
Shara Roy

Tel: 416.865.2942
Far: 416.865.3973

Lawyers for Ad Hoc Committee of Bondholders

Email: sroy@litigate.com
Lawyers lor Emst & Young LLp

AND MERCHANTLAWGROUPLLP

TO:

Saskatchewan Drive plaz"
I 00-2401 Saskatchewan Drive
Regina, Saskatchewan S4p 4H8

AND

TO:

ONTARIO SECURITIES COMMISSION
Suite 1900,20 eueen Street West
Toronto, Ontario M5H 3S8
Hugh Craig

E.F. Anthony Merchant, e.C.
Tel: 306.359.7777
Fax:. 306.522.3299

T

tmerchant@merchantlaw.com

I

Lawyers for the Plaintiffs re Saskatchewan
action
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333 Bay Street, Suite 34fi)

Toronto, Ontario M5H 3P5

I
I

I

GOODMANS LLP

TO:

Suite 2600, 130 Adelaide Streer West

t
I
I

T

AND
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Senior Litigation Counsel
416.593.8259
Email : hcraig@osc.gov.on.ca

Tel:

l
AND

TO:

OSLER,IIOSKIN & HARCOURT LLP
I First Canadian Place

AND
TO:

100 King Street West
Suire 6100, P.O. Box 50

COHEN MILSTEIN SELLDRS

& TOLLPLC

1100 New York, Ave., N.W.

West Tower, Suite 500
Washington, D.C. 20005

Toronto, Ontario M5X lB8
Steven J. Toll

Tel: 202.408.4600

Larry Lowenstein
Tel: 416.862.6454
Fax: 416.862.6666
Email: llowenstein@osler.com

Fax:' 202.408.4699

Email: stoll@cohenmilstein.com

Attomeys for the Plaintiff and the Proposed Class
re New York action

Edward Sellers

Tel:

416.862.5959
Email: esellers@osler.com

Tel: (416) 862-4264
Email: ggrove@osler.com
Lawyers for the Board of Directors of Sino.
Forest Corooration

AND SISKINDS LLP

AND

KOSKIE MINSKY LLP

TO:

TO:

20 Queen Street West, Suite 900
Toronto, Ontario M5H 3R3

P.O. Box 2520

London, Ontario N6A 3V8

Kirk M. Baert
A. Dimitri Lascaris
Tel: 519.660.7844
Fax: 519.672.6065
Email: dimitri.lascaris@siskinds.com

Tel:

416.595.2117

Fax:' 416.204.2899

Email: kbaert@kmlaw.ca

Charles M. Wright
Tel: 519.660.7753

Jonathan Ptak
Tel: 416.595.2149
Fax: 416.204.2903

Email: Charles.wright@siskinds.com

Email: jptak@kmlaw.ca

Lawyers for an Ad Hoc Committee of
Purchasers of the Applicant's Securities,
including the Representative Plaintiffs in the
Ontario Class Action against the Applicant

Jonathan Bida
Tel:- 416.595.2072
Fax: 416.204.2907

Email: jbida@kmlaw.ca
Garth Myers
Tel: 416.595.2102

Fax: 416.9773316
Email: grnyers@kmlaw.ca
Lawyers for an Ad Hoc Committee of Purchasers
of the Applicant's Securities, including the
Representative Plaintiffs in the Ontario Class

Action against the Applicant
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Geoffiey Grove

680 Waterloo Street
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AND COHENMILSTEINSELLERS & TOLL

TO:
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PLC
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I.AW DEBNNTI]RE TRUST COMPANY OF
NEWYORK

88 Pine Street, l4n Floor
New York, NY 10005

400 Madison Avenue

Richard S. Speirs
Tel: 212.838.7797
Fax: 212.838,7745
Email: rspeirs@cohenmilstein.com

Tel: 646-747-1252
Fax: 212-7 50-1361
Email : james.heaney@lawdeb.c om

Attomeys for the Plaintiff and the proposed

Senior Note Indenture Trustee

-

4s Floor

New York, New York 10017
James D. Heaney

Class re New York action

AND THOMPSONHINELLP

T

AND
TO:

TO:

335 Madison Avenue

New York, New

-

York

l2h Floor

AND
TO:

10017-4611

TTIE BAi\iK OF NEWYORK_MELLON
Global Corporate Trust
l0l Barclay Street - 4n Floor East
New York, New York 10286

Yesenia D. Batista

Tel: 212.908.3912
Fax: 212.344.6101
Email: yesenia.batista@thompsonhine.com

David M. Kerr, Vice hesident

Tel:212.815.5650

Fax: 732.667.9322
Email: david.m.ken@bnymellon.com

Irving Apar

Tel: 212.908.3964
Email

:

Convertible Note Indenture Trustee

irving.apar@thompsonhine.com

Curtis L. Tuggle
3900 Key Center,121 Public Square
Cleveland. Ohio 44114

Tel: 2 16.566.5904

Fax

216.566.5800
Email : Curtis.tuggle@thompsonhine.com

Lawyers for Senior Note Indenture Trustee

AND THEBANKOFNEWYORKMELLON

TO:

320Bay Sheet,

llsFloor

AND

TIIE BANK OX'NEW YORK MELLON

TO:

l2lF Three Pacific Place

Toronto. Ontario M5H 4,{6

I

George Bragg

Marelize Coetzee, Vice President

Tel: 416.933.8505
Fax: 416.360. 1 7 l.l /
Email

:

416.360.1'73'7

George. bragg@bnymellon.com

Convertible Note Indenture Trustee

Queen's Road East, Hong Kong

Relationship Manageq Default Adminislration
Group - APAC
Tel: 852.2840.6626
Mobile: 852.9538.5010
Email: marelize.coetzee@bnymellon.com
Tin Wan Chung

Tel:

852.2840.6617
Fax:. 852.2295-3283

Email: tin.chung@bnymellon.com
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Grace Lau
Email : grace.lau@bnymellon.com

Convertible Note Indenture Trustee

I

I
I
AND
TO:

WARDLE DALEY BERNSTEIN LLP
2104 - 401 Bay Street P.O. Box 2l
Toronto Onlario M5H 2Y4

AND

LINKLATERS LLP

TO:

lOth

I

Floor, Alexandra House

l8 Chater Road
Hong Kong China

Peter Wardle

Tel:' 416.351.2771
Fax:416.351.9196

Email: pwardle@wdblaw.ca

Melvin Sng
Tel: 8522901 5234

Fax: 852 2810 8133
Email: Melvin.Sng@linklaters.com

Simon Bieber

Tel:- 416.351.2781

Lawyers

Email: sbieber@wdblaw.ca

Kong)

Erin Pleet

Tel:

416.351.2774

Email: epleet@wdblaw.ca
Lawyers for David Horsley

for

Sino-Forest Corporation

(Hong
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AND LINKLATERSLLP

To:

10' Floor, Alexandra
18 Chater

I
I

AND

House

To:

Road
China

HongKong

Emair:

Jayla place, wickham's cayl
p.O. Box 3190, Road Town

Tortola

Hyung Ahn
Tel: 852 2842 4199
Fax:.852 2810 8133

f
I

APPLEBYGLOBAL

hyung.ahn@linklaters.com

VGlll0

BVI

Eliot Simoson
Tet: 284.852.5321
Fux: 284.494.7279
Email: esimpson@applebyglobal.com

I
I

Kim
Andrew Willins
Tel:' 852.2842 4197
Tel: 284 852 5323
Email: samanrha,Kim@Linklaters.com Email: awillins@applebyglobal.com

I

Jon

Samantha

I
II
I
I

Gray

Tel: 852.2M2.41t8
Email: Jon.Gray@linklarers.com
Lawyers for Sino-Forest Corporation

AND

To:

(U.S.)

MALLEsoNS
Flouse
Cenhal, Hong Kong Island
Hong Kong (SAR)
KING AND wooD

9th Floor, Hutchison

Edward

Xu

AND

To:

r
f
-

Tel: 852.2848.4848
Fax: 852.2845.2995
Email: Edward.Xu@hk.kwm.com

I
f

Helena

f!
r
tI

I
I
I
I
I

Huang

Andrew Jowett
Tel: 284 852 5316
Email: ajowett@applebyglobal.com
Lawyers for Sino-Forest Corporation (BVI)

THoRI\ilToN GRoUT FINMGAN LLP
Suite 3200, 100 Wellington Street West
p. O. Box 329, Toronto_Dominion Centre
Toronto, Ontario M5K lK7
James H. Grout

Tel: 416.304.0557
Fax: 416.304.1313
Email: jgrour@tgf.ca
Kyle plunkett

Tel: 852.2848.4848
Tel: 416-304-7981
Email: Helena.huang@kingandwood.com Fax: 416.304.13 I 3
Email: kplunkett@tgf.ca
Tata Sun

Tel: 852.2848.4848
Email: tata.sun@kingandwood.com
Lawyers for Sino-Forest Corporation (pRC)
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Lawyers for the ontario securities commission

I
I
AND

TO:

McCARTIIY TETRAULT LLP
Suite 2500, 1000 De La Gauchetiere St.

AND

TO:

PALIARE ROI,AND ROSENBERG
ROTHSTEINLLP

West

155 Wellington Street, 35s Floor

Monteal, Qu6bec, H3B 0A2

Torontq Ontario M5V 3Hl

Alain N. Tardif
Tel: 514.397 .4274

Fax: 514.875.6246

.

Ken Rosenberg
Tel: 416.646.4304

Fax 416.646.4301

Email : alardif@mccarthy.ca

Email ; ken.rosenberg@paliareroland.com

Mason Poplaw
Tel: 514.39'7.4155

Massimo (Max) Starnino

Tel: 416.646.7431
Email : max.starnino@paliareroland. com

Email: mpoplaw@mccarthy.ca
C6line Legendre

Lawyers for an Ad Hoc Committee of Purchasers
of the Applicant's Securities, including the
Representative Plaintiffs in the Ontario Class

Tel: 514.397.7848
Email: clegendre@mccarthy.ca

Action against the Applicant
Lawyers for Emst & Young LLP

AND

TO:

CHAITONSLLP
5000 Yonge Street, l0d Floor
Toronto, Ontario M2N 7E9

AND
TO:

Harvey G. Chaiton

ERNST & YOUNG LLP
222Bay Street, P.O. Box 251
Toronto, Ontario M5K lJ7
Mike P. Dean

Tel: 416.218.1129

Tel:416-9432134

Fax: 416.218.1849
Email: Harvey@chaitons.com

Fax: 416-943-3300
Email: Mike.P.Dean@ca.ey.com

Lawyers for the Law Debenture Trust
Company of New York

AND
TO:

MILLERTHOMSON LLP
Scotia Plaza, 40 King Street West
Suite 5800

Toronto, Ontario M5H 3Sl

Emily Cole
Tel: 416.595.8640
Email : ecole@millerthomson.com

AND
TO:

FASKEN MARTINEAU LLP
333 Bay Steet, Suite 2400,
Bay-Adelaide Centre, Box 20
Toronto, Ontario M5H 2T6
Stuart Brotman

Tel: 416.865.5419
Fax: 416.364.7813
Email: sbrotman@fasken.com

Joseph Marin

Tel: 416.595.8579
Email: jmarin@millerthomson.com

Conor O'Neill
Tel: 416 865 4517
Email: coneill@fasken.com

Lawyers for Allen Chan

Canadian Lawyers for lhe Convertible Note
lndenture Trustee (The Bank of New York
Mellon)
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AND

ro:

I

EMMET, MARVIN & MARTIN, LLP
120 Broadway, 32nd Floor
New York, NY 10271

AND
TO:

1250, boul. RenC-L6vesque Ouest, bureau 1400
Montrdal (Qudbec) Canada H3B 5E9

Margery A. Colloff
Tel: 212.238.3068 or 212.653.1746

Bernard Gravel
Tel: 514.925.6382
Fax: 514.925.5082

Fax: 212.238^3100
Email: mcolloff@emmetmarvin.com

I

Email: bernard.gravel@lrmm.com

U.S. Lawyers for the Convertible Note
Indenture Trustee (The Bank of New York

I

Bruno Floriani

Mellon)

Tel: 514.925.6310
Email : bruno.fl oriani@lrmm. com

I

t

Qu6bec counsel for Pdyry (Beijing) Consulting
Company Ltd.

iil

FRASER MILNER CASGRAIN LLP
77 King Street West, Suite 400
Toronto-Dominion Centre

AND
TO:

Mary Margaret Fox
Tel: 4 I 6.366.4555

Neil S. Rabinovitch
Tel:416.863.4656
Fax: 416 863 4592
Email: neil.rabinovitch@fmc-law.com

Fax 416.366.61l0
Email : marymargaret.fox@clydeco.ca
Paul Emerson
Tel: 416.366.4555
Email : paul.emerson@clydeco.ca

Jane Dietrich

Tel:

T

I
I

I

416.863.4467

Email: jane.dietrich@lmc-law.com

I

I
I
I

CLYI}E& COMPANY
390 Bay Street, Suite 800

Toronto, Ontario M5H 2Y2

Toronto Ontario MsK 0Al

I
I

I

LAPOINTE NOSENSTEIN MARCHAND
MELAI{CON, S.E.N.C.R.L.

Lawyers for ACE INA Insurance and Chubb
Insurance Company of Canada

Lawyers for Contrarian Capital
Management,

+iI

LLC

DAVIES WARD PHILLIPS &
VINEBERG LLP
155 Wellington Street West
Toronto, ON M5V 3J7
Jay Swartz

Tel: 416.863.5520
Fax: 416.863.0871

AND
TO:

RICKETTS, HARRIS LLP
Suite 816, l8l University Ave
Toronto ON M5H 2X7
Gary H. Luftspring
Tel:647.2883362

Fax: 647.260.222O
Email : Gluftspring@rickettsharris.com

Email: jswartz@dwpv.com
Sam Sasso
James Doris

T el: 416.364.621

I (ext. 285)

Tel: 416.367.6919

Fax:647.260.2220

Fax: 416.863.0871

Email : ssasso@gickettsharris.com

Email: jdoris@dwpv.com
Canadian Counsel for the Plaintiff and the
Proposed Class re New York action
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Lawyers for Travelers Insurance Company
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Civil litigation

-

Civil procedure -- Parties -- Class or representcttive actions -- Class counsel -Fees -- Retainer agreement -- Settlements
- Approval - Application by class counsel for approval
of their fees, taxes and disbursements allowed in part Action was settled and seillement was
approved by court -- Retainer agreements between the representative plaintffi and class counsel
andfees sought by counsel were approved -- Counsel achieved excellent results in this complicated
matter, which involved substantial risl<s for them, and their skill and competence was exceptional -Request for compensation for representative plaintffi was denied -- They substantialty contributed
to the settlement but this was not rare and exceptional case where pa1+nent was required.
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Legal profession -- Banisters and solicitors -- Compensation -- Contingency agreements -- Fair
and reasonable -- Measure of compensation -- Reasonable charges, reasonably pedormed
Tmation or assessment of accounts - Application by class counsel for approval of their fees, taxes
and disbursements allowed in part -- Action was settled and settlement was approved by court -Retainer agreements between the representative plaintffi and class counsel andfees sought by
counsel were approved Counsel achieved excellent results in this complicated matter, which
involved substantial risks for them, and their skill and competence was exceptional -- Request
for
compensation for representotive plaintffi was denied
They substantially contributed to the
settlement but this was not rare and exceptional case where payment was required.

-

-

-

Professional responsibility
Remuneration -- Fees -- Contingencyfee.s professions
Legal
Banisters and solicitors - Application by class counsel for approval of their fees, taxes and
disbursements allowed in part -- Action was settled and settlement was approved by court -Retainer agreements between the representative plaintffi and class counsel andfees sought by
counsel were approved -- Counsel achieved excellent results in this complicated matter, which
involved substantial risks for them, and their skill and competence was exceptional -- Request
for
compensationfor representative plaintiffs was denied -- They substantially contributed to the
settlement but this was not rare and exceptional case where paynent was required.

-
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-

Application by class counsel for approval ofa request for payment offees, taxes and disbursements
in the amount of $7 ,647 ,583. The fee portion was $6,,950,000, taxes were $610,805 and
disbursements were $86,778. This class action was brought in 2008 on behalf of artists and rights
holders who had not received full compensation for the use of their works. lt was initially
commenced by Carol Baker, who was the widow of an enteriainer named Chet Baker. She was the
initial representative plaintiff and an individual named Northey replaced her due to a dispute
regarding the administration of her husband's estate. The Court approved the settlement that was
reached in the amount $46,688,805. These funds were to be paid into a settlement trust for the
benefrt ofthe class. The defendants also agreed to pay $600,000 on account ofthe plaintiffs' costs.
This reduced class counsel's claim to 57,047,583. Both representative plaintiffs executed contingent
fee agreements that stipulated a maximum counsel fee of 30 per cent of the amount recovered. The
fee portion represented l5 per cent of the settlement fund which was a significant discount ofthe
fee that class counsel were contractually entitled to. The fee request was supported by the widow
and by Northey. Some parties objected to the fee and the matter was adjoumed to allow them to file
additional materials. An intedm payment of $2,200,000 plus taxes and disbursements was approved
as a condition of the adjournment. All the objectors acknowledged that class counsel was entitled to
a fee of at least this amount. Class counsel also sought honorariums for the two representative
plaintilfsFIELD: Application allowed in par1. The retainer agreements between the representative plaintiffs
and class counsel were approved. They met the requirements of the Class Proceedings Act. The fees
ofclass counsel in the amount of$6,250,000 plus taxes was approved. Such was to be paid out of
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the settlement trust. The results that were achieved were excellent, especially since the defendants
had serious defences available to them. The gross recovery under the settlement was almost the full

amount that was owed to class members. The net recovery after the deduction of fees was between
80 per cent and 85 per cent ofthe amount owed. This case involved significant factual and legal
complexities. The settlement itself was extremely complicated. The skill and competence
demonstrated by class counsel was exceptional. The risk undertaken by class counsel and the

opportunity cost was sizeable. The action took four years to complete and during those years class
counsel, who spent 6,000 hours on the file received no compensation. The approved fee was fair
and reasonable. Class counsel were also entitled to render invoices on an hourly rate basis for any
services rendered in the implementation of the settlement. The representative plaintiffs were not
entitled to compensation. Even though the representative plaintiffs made a significan! contribution
to the settlement, this was not one of those rare and exceptional cases where such payment was
required.
Statutes, Regulations and Rules Cited:
Class Proceedings

Act, 1992, S.O. 1992, c.6, s. 5, s. 32(Z),

s. 33

Copyright Act, R.S.C. 1985, c. C42,
Counsel:
Paul Bates and Jonathan Foreman, for the plaintiffs,Moving parties.

Danielle Royal for the Defendant/Respondent universal Music canada Inc.
Timothy Pinos and Casey M. Chisick, for the Defendants/Respondents CMRRA an6 SODRAC.

ENDORSEMENT (CLASS COTINSEL
FEEAPPROVAL)

I

G.R. STRATHY

J.:I get along without you very well,
of course I do.
Except when soft rains fall
and drip from leaves, that I recall
the thrill of being sheltered in your arms.
Ofcourse I do,
but I get along without you very well.
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Chet Baker, I Get Along Without You Very Well (Except Sometimes)
Chet Baker was an American trumpeter and jazz singer. He was born in 1929 and died in
Amsterdam in 1988 in tragic circumstances, after a troubled and turbulent life. He left behind an
impressive, if occasionally melancholic, legacy of music.

2

Unfortunately, Mr. Baker and his heirs, like many musicians and their families, did not receive
full compensation for the use of his works by others. This was the result of a royalty and licensing
system in Canada that permitted third parties, such as tbe defendants, Sony BMG Music (Canada)
Inc. ("Sony"), EMI Music Canada Inc. ("EMI"), Universal Music Canada Inc. ("Universal") and
Warner Music Canada Co. ("Warner") (collectively, the "Record Labels"), to reproduce and
distribute copyrighted musical works owned or controlled by musicians or their right5 holders,
without having a licence to do so or without paying the royalties due to the rights holders.

3

The issue was well known by the defendants Canadian Musical Reproduction Rights Agency
Ltd. ("CMRRA") and Society for Reproduction Rights of Authors, Composers and Publisher
(soDRAC) Inc. ("SoDRAC"), (referred to as the "collectives"). They had been aware of the
problem for years and had apparently been unwilling or unable to resolve it. CMRRA represents the

reproduction rights of the vast majority of music publishers whose repertoires are in use in Canada.
SODRAC is a copyright collective that administers the reproduction rights in musical works and
collects royalties on behalf of its clients. Due to a combination of factors, including the Collectives'
lack of resources and the absence of motivation on the part of the Record Labels, nothing significant
was done. The problem simply festered and grew worse - until this proceeding was commenced.

4

This class action was brought in 2008 on behalfofartists and rights holders who had not
received full compensation for the use of their works. It was initially commenced by Mr. Baker's
widow, Carol Baker. Mrs. Baker saw it through almost to completion before she was required to
withdraw as a result of a dispute concerning the administration of her husband's estate. Craig
Northey, a Canadian singer/songwriter, agreed to step into the role of representative plaintiff to
complete the work commenced by Mrs. Baker, ultimately finalizing a settlement with the
defendants and establishing a structure not only to resolve past injustices, but to establish a
mechanism to ensure that they did not recur.

5

On May 30, 201 l, I approved the settlement of this class proceeding. It will result in the
payment of $46,688,805.91 into a settlement trust for the benefit ofthe class. In addition, the
Record Labels will pay $600.000.00 as a contribution to the costs incurred by the Class.

6

Class Counsel subsequently moved for approval

ofa request for payment offees, taxes and

disbursements in the amount of $7,647,583.85. The fee portion is $6,950.000.00, taxes are
$610,805.19 and disbursements are 986,778.66. After the deduction of the $600,000.00 paid by the
Record Labels, the sum of $7,047,583.85 would be paid out of the settlement fund. The fee portion
of the account of Class Counsel represents a payment of approximat e'ly l5Yoof the settlement fund.
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7

On October 27,2011, when this motion came on for hearing, some of the objecting parties
requested an adjoumment to consider the filing of additional material. As a condition of the
adjournment, I approved an interim payment of $2,200,000.00 plus taxes and disbursements. All
objectors acknowledged that Class Counsel was entitled to a fee of at least thar amounr.

8

Class Counsel also ask for permission to pay an honorarium of $3,000, to each of Mr. Northev

T

and Mrs. Baker.

t
t

Background
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This action was brought under the class Proceedings Act, 1992, s.o. 1992, c. 6 ("c.p.A.") on
behalf of owners of copyright in certain musical works in relation to a systemic practice by the
Record Labels whereby musical works were exploited without securing the necessary licences
and/or without Payment of the applicable mechanical royalties. The representative plaintiffs alleged
that these parties were liable for infringing copyright in musical works, by reproducing those works
in sound recordings released or distributed in physical formats in Canada without securing licences
from the owners ofthe copyright to reproduce those works and/or by failing to pay the required
royalties. The claim made further allegations against the Collectives in their capacity as
intermediaries between copyright owners and the Record Labels.

10

A brief description of the problem will be sufficient for the purposes of this motion.

11

Prior to 1988, the copyright Act, R.S.c. 1985, c. c-42 contained a compulsory statutory
licence for mechanical reproduction of musical works, which set royalties at two cents per playing
surface. Because the licence was mandatory, and the royalty was fixed, the practice developed that
record companies would release new records without applying for a licence in advance. This was an
efficient method of operation, but it meant that the owner of the copyright in the work had to be
located and paid. That was often a problem. The Record Labels began to develop what was referred
to as the "Pending Lists", to record their use of musical works for which the owners of the copyright
had not been paid.

12

The statutory licence was repealed in 1988. This meant that it was now necessary to negotiate
a licence in the case of each musical work. It felt to CMRRA to negotiate the terms of the licences.
unfortunately, in practice, there were serious problems, largely administrative.

13

The practice ofthe record companies of"breach copyright now, pay later" continued under the
new copyright regime, except that in some cases the "pay later" was not happening. Due to ongoing

difficulties in identifying owners of copyright, and other administrative problems, the size and value
of the items on the Pending Lists continued to grow. By the time this action was commenced, the
list contained more than 250,000 items, with an estimated value in excess of $50,000,000.

14

CMRRA had attempted, over the years, to address the issue of the Pending Lists. Although
some progress was made from time to time, it is my.impression that both CMRRA and the Record
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Labels had more pressing current issues to deal with and there were neither the resources, nor the
will, to treat the Pending Lists as a priority.

This Action

15

This action was commenced on the instructions of Carol Baker in the name of the Estate of
Chesney Henry "Chet" Baker Junior and Chet Baker Enterprises LLC, by Statement of Claim issued
on August 14, 2008. It was brought against the Record Labels and the collectives.

16

On September 3, 2008, a Fresh as Amended Statement of Claim was issued and October 6,
2008, an Amended Fresh as Amended Statement of Claim was filed. Class Counsel filed a
Certification Motion Record on January 26,2009.

17

The action was, in a sense, welcomed by the Collectives because it got the urgent attention
the Record Labels and it provided a potential framework for the resolution of the Pending Lists
problem. On October 2, 2008, Class Counsel concluded a cooperation and settlement agreement
with the Collectives. On March 31,2009, Class Counsel moved for approval of the settlement
agreement with the Collectives.

of

18 The decision by Class Counsel to sue the Collectives and to negotiate a settlement agreement
with them provided to be a shrewd tactical move. It isolated the Record Labels and it took
advantage ofthe expertise and resources ofthe Collectives in prosecuting the action against the
Record Labels. There is no question that the assistance of the Collectives, and their Lawyers, has
contributed to the successful resolution of this matter and the establishment of a workable system
going forward.
19

The plaintiffs served a motion record for certification in January, 2009.

20

I was appointed to case manage this proceeding in the fall of2009. I have presided over about
ten in-person case conferences and an equal number of teleconferences with counsel. There have
also been several court appearances. I will describe my observations concerning these attendances,
and of the dynamics of the litigation, in due course.

2l

Settlement discussions between the parties began in eamest in March of 2010. The parties
attended before Justice Colin L. Campbell, acting as a mediator, over several dates. These

discussions continued on a vigorous and adversarial basis until settlement agreemonts were reached
with each of the Record Labels.

22

Settlement terms were reached fast with Sony, followed by Wamer and then EMI in close
succession in June 2010- Settlement documentation was executed with those labels throughout
July
and August of 2010. Minor amendments were made to the Sony settlement agreement and a final
version was signed in December of 2010.
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23

Negotiations with Universal did not initially bear fruit. A revised schedule for the certification
motion against Universal was established through a series of case rnanagement conferences. Class
Counsel, the Collectives, and Universal conducted cross-examinations of all witnesses who had
sworn affidavits in connection with the certification motion, including Mrs. Baker, who was
examined in the U.K. This examination involved no small expense and confirms my impression that
Universal was prepared to take a serious run at contesting certification.

24

Settlement discussions continued with Universal concurrently with the certification schedule.
Further mediation sessions were held with Justice Campbetl. In or about December, 2010,
settlement terms were finally reached with Universal and settlement documentation was executed
shortly thereafter.

25

In January of20l l, the Collectives advised that they had identified certain "held royalties"
which had been paid to the Collectives by the Record Labels but could not be distributed. They
stated that they wished to contribute these to the settlement firnd. A second amended settlement
agreement was therefore executed with the Collectives on January 3 I, 201 l.

26

On or about February 9,2011, EMI advised that it would be submitting video royalty amounts
into the settlement fund as contemplated by its settlement agreement. As a result, the parties agreed
to a revised class definition reflecting EMI's participation in the video aspect of the settlement.

27

In February of20l l, the Record Labels advised Class Counsel and the Collectives oftheir
position that a portion of the "held royalties" which had been paid to the Collectives by the Record
Labels, and were proposed to be paid into the settlement trust, should be credited to the payments to
be made by the Record Labels into the settlement trust. This reflects the ongoins adversarial nature
ofthe proceedings.

28

All

parties engaged in negotiations aimed at ascertaining the nature and veracity of the Record
Labels claims to a credit in respect of those held royalties. Those negotiations culminated in an
agreement whereby the Record Labels have been provided with a credit of $1.25 million against
payments to be made by them into the settlement trust.

29

Prior to the execution ofthe agreement to provide a credit to the Record Labels in respect of
"held royalties", correspondence was sent to the court from Paul Baker, chet Baker's son,
challenging the authority of Carol Baker to act on behalf of the estate of Chet Baker in commencins
this action and in pursuing the seftlement.

30

carol Baker and class counsel disagreed with the objections made by paul Baker.
Notwithstanding that view, the Record Labels continued to have concerns about the ability of Carol
Baker and Chet Baker Enterprises LLC to act as Representative Plaintiffs. It was ultimately agreed
by all parties, and approved by me, that it would be most expeditious, efficient and desirable for
Mrs. Baker and Chet Baker Enterprises LLC to withdraw as the proposed representative plaintiffs in
favour of an appropriate substitute.

Page 8

31

Class Counsel were then retained by Craig Northey, an accomplished Canadian songwriter
and musician, who has a claim for unpaid mechanical royalties on one of Record Label's pending
lists. Mr. Northey was prepared to step into the role of representative plaintiffand to prosecute the
action to a conclusion.

32

The settlement agreements reached between Carol Baker and the defendants were terminated
and Mr. Northey executed new settlement agreements with each of the defendants on substantially
the same terms as the agreements signed by Mrs. Baker. In addition, Mr. Northey executed a copy
of the agreement providing the Record Labels with a credit with respect to the "held royalties".

33

As a result ofthe time and effort required to address the issue ofthe substitution ofa new
class representative, the Record Labels demanded a reduction to the costs payments provided for in
each Label's settlement agreement in the aggregate amount of $ I 50,000, to be divided as agreed
amongst the Record Labels as a condition of entering into the new agreements with Mr. Northey.
Once again, the Record Labels pressed for every concession they could get. The plaintiffagreed to
this demand, recognizing, among other things, the desirability of concluding the settlement in a
timely way.

34

It is likely that additional work will

be required of Class Counsel in the administration of the
settlement. Class Counsel request compensation for such work on an hourly rate basis out of the
settlement fund.

The Settlement

35

Under the terms of the settlement, as ultimately implemented, a total of $46,688,805.91 is to
be paid into a settlement trust for the benefit of Class members. After payment of Class Counsel's
fees and other expenses, these funds will be administered and distributed by an entity (,'CSI")
jointly created by the Collectives. The Record Labels will contribute a total of $42.7 6l .023.94 of
this amount and CMRRA and SODRAC will pay $3,927,781.97 in "held royalties". The objective
of the settlement administration will be to identify, and pay, the accrued royalties to as many rights
holders as possible. It will be necessary to prioritize the efforts of the administration in both
temporal and financial terms. Priority will be given to high value amounts (items on the pending
Lists with a value of $2,500 or more) and medium value amounts ($1,000-$2,500) which will be
identified on a claims website which can be accessed by potential class members. Efforts will be
made to locate rights holders in respect of low value items (less than $1,000).

I
I
I
I
I
T

I
I
I
I
I
I
I
T

36

I

37

I
I

As well, as part of the settlement, a system of licensing and royalty administration has been
established, on a going-forward basis, to ensure that the problem does not recur, This is a very
important feature of the settlement and a significant accomplishment.

After the administration period has been completed with respect to high value and medium
value amounts, any residue will be distributed cy-pres to the universe of rights holders with market
share in Canada, according to analysis that will be carried out by CSI. A similar distribution will be
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made with respect to the low value items.

38

It

of Class Counsel, and CSI to compensate rights holders to the greatest
extent possible. As noted, Class counsel propose to remain involved, on a fee-for-service basis. in
the adminisfration of the settlement, as required.
is the stated goal

Settlement Approval

39

On May 30, 201

l,

I approved the settlernent, finding that it was fair, reasonable and in the best
interests of the class. My reasons indicated that I was satisfied that this action meets the
requirements of section 5 of the C.P.A.:there is an identifiable class, represented by a suitable and
qualified plaintiff, with tenable causes of action under the Copyright Act and for unjust enrichment,
which give rise to issues that can be resolved on a common basis. I found that certification, and rhe
settlement it implements, would achieve the goals of the C.P.A. by giving access to justice to rnany
individuals with relatively modest claims that could not, as a practical matter, have been
economically pursued on an individual basis. I found that the action and the settlement achieved
judicial economy by consolidating the claims of several thousand class members into one
proceeding and achieved behaviour modification by resolving a long-standing problem in the music
industry and by putting a process in place to address the problem going forward.
The Position of Class Counsel

40

As stated above, Class Counsel seeks approval ofa fee of$6,950,000 plus taxes and

disbursements.

4l

Both representative plaintiffs executed contingent fee agreements that stipulated a maximum
counsel fee of 30% of the amount recovered. The fee request made by Class Counsel is
approximately l5% of the gross settlement value and therefore represents a significant discount of
the fee to which Class Counsel is contractually entitled. The fee request is supported by both Mrs.
Baker and Mr. Northey.

42

In summary, the submissions of Class Counsel are as follows:

(a)

(b)
(c)

this was complex intellectual properry litigation, involving multiple
defendants and a seemingly intractable problem that has finally been
resolved in a way that not only provides direct benefits to the Class, but
also addresses the issue on an ongoing basis;
the settlement was an extremely good one, resulting in a high rate
recovery of the unpaid amounts;

of

class counsel carried all the disbursements in the litigation and agreed to
indemnify the representative plaintiff against an adverse costs award - this
avoided the need to seek assistance from the Class proceedings Fund,
which would have charged a 10Yo levy on any settlement or recovery;

Page

(d)
(e)
43

llff 'li:l ffJ,?:il::li::iltr;:'L?:i::'

comp'|e'1ion,

l0

durins

Class Counsel were at risk for a variety ofreasons, including the risk that
the action would not be certified or, if certified, would not ultimately be
successful.

I will address other points made by Class Counsel in the course of my reasons.

Objections

44

There were no substantive objections to the settlement itself and there have been only two
opt-outs. The fee request is opposed by the Coltectives, by Universal and by Warner/ehappell

Music Canada Ltd. ('WCMC"). I will review their obiections.
The Objectionof WCMC

45

WCMC takes the position that the fee is excessive in light of the services rendered by Class
Counsel, when balanced against the complexity of the matter, the importance of the matter to the
Class, the expectations ofthe Class and the effectthat the fee will have on the recovery achieved by
the Class. That being said, WCMC acknowledges the contribution made by Class Counsel to the
successful resolution of this matter and asks that a fair fee be awarded, having regard to the time
and expenses invested by Class Counsel. It submits that the fee should be based on the time actually
spent and the hourly rates of Class Counsel.

46

WCMC submits that the litigation was not complex, liability was not seriously disputed and
the action was settled at a relatively early stage. It says that Class members should be entitled to
receive the royalties that are due to them, and should not be required to accept a discount in order to
allow class Counsel to benefit from a fee thal far exceeds the time spent on the matter.

47

WCMC makes the point that songwriters rely on royalties to earn their livelihood and that
without songwriters and their songs, the world would be decidedly bleak. Its letter of objection
points out:
Songwriters rely on royalties as their means of making a living. Take away a
songwriter's income and a songwriter will be forced to pursue a different
livelihood. The result will be detrimental to us all. Songs are used in television,
movies, commercials and for personal enjoyment. Songs are used to tell stories,
to create moods, to quiet the mind, generate enthusiasm, to energize the body, to
uplift spirits. Music is used to celebrate and to mourn. Music can be educational
and can be therapeutic. The world benefits from the fruits of the songwriter's
labor.

48

This is a fair point, elegantly made. No sensible person would suggest, however, that a

t
I
I

I
I
I
I
I
t
I
I
I
I
T

I
I

I
I
I

T

I

Page I I

T

songwriter should be comPensated based on the time spent writing the song, which is the way in
which WCMC submits Class Counsel should be compensated, in spite of the terms on which they

I

took on lhe brief.

49

WCMC's letter continues:

I
I
I
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The songwriters and publishers were punished by the failure of the record
Companies to pay royalties in the first instance. They are being punished a
second time by being made to accept less than the full royalties they are entitled;
and, will be punished a third time if Class Counsel is awarded the contingent fee
requested, which will further reduce the royalties payable to the Class Members.

50

WCMC concludes by asking that the Court fix Class Counsel's fee in an amount that
corresponds with the time actually spent, so that the royalties payable to class members will more
closely correspond to the amounts actually owing to them.
The Objection of Universal

5l

Universal is both a defendant and, through its publishing arm, is a member of the Class. It
acknowledges that Class Counsel are entitled to fair compensation, but it says that the fee requested
is excessive having regard to the nature of the dispute, the settlement and the expectations of the
class' It also says that there was unnecessary duplication ofwork and overJawyering by Class
Counsel.

52

Universal's position is similar to the position of WCMC. It says that the issues in the action
were straightforward, the problem was notorious and long-standing and the matter settled prior to
certification and before significant time was expended in preparation for discovery and trial.

53 Universal also notes that the net amount that class members will receive will already be
diluted by the 10% commission that will be paid to CSI for the administration of the settlement.
54

Finally, Universal says that a review of Class Counsel's docket summary suggests that the
involvement ofthree counsel firms in the action resulted in duplication of effort and
"over-lawyering." It refers to Andersen v. St. Jude Medical Inc., [2004] o.J. No. 3102 (S.c.J.) at
para' I l, in which Cullity J. expressed concem about the risk of duplication of work and overhead
when there are multiple counsel involved in the brief. As has been noted by Universal, that was a
contested costs award and not a fee request. That distinction reflects the philosophy ofcosts awards
that what may be reasonable billing as between a lawyer and his or her own client may not be
within the reasonable expectations of the opposing party when it comes to a costs award. Universal
submits, however, that the same principles should apply to shield cldss members from being
required to pay excessive fee requests by Class Counsel.
The Objection of the Collectives
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55

The Collectives say that the fees claimed are not fair and reasonable. They say that a
"multiplier" approach should be used using a multiplier of 1.3, resulting in a Class Counsel fee of

around $2,725,000.

56

The objections ofthe Collectives are essentially, that this was relatively risk-free litigation that
was handed to Class Counsel on a platter, that liability was not seriously in issue, that most of the
heavy lifting was done by the Collectives and that the resulting settlement, while decent, was not
exceptional. They make the following submissions, in summary:

(a)

(b)
(c)
(d)
(e)
(D

G)
(h)

after being named as defendants in this action, the Collectives and their
lawyers made significant efforts to resolve the issues, thereby taking a
considerable burden offthe shoulders ofClass Counsel - thelr lawyers
spent a total of 2,200 billable hours on the matter, reflectins the time and

effort involved;
the Collectives, and their lawyers, have been significantly involved in
moving the action forward, in fact, at times they were pressing Class
Counsel to move the matter forward;
the future licensing proposal was developed by the Collectives, which have
also helped to develop the proposal and documentation for the resolution
of the litigation;
the Collectives were actively involved in pushing for settlement,
participating in the mediation, negotiating with the Record Labels and
developing the settlement documentation and protocols;
the Collectives identified the existence of the held royalties, which were
added to the settlement trust and this recovery was not the result of the
efforts of Class Counsel;
there was time and money wasted due to the issues surrounding the
authority of Carol Baker to represent the Baker estate, ultimately resulting
in a reduction of $150,000 of the amount paid by the Record Labels by
way ofcosts - this issue could have been foreseen and avoided;
the net benefit of the settlement is approximately $38.5 million, after
deduction of the l0% commission that will be payable to the Collectives
for the administration of the settlement and
the held royalties were not contributed to the settlement by the Collectives
as a result of any efforts made by Class Counsel and they should be
excluded from the settlement fund for the purposes ofcalculating the fee.

Discussion

Approval of Class Counsel's Retainer

57

The first issue is the consideration of the agreement made between Class Counsel and the
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representative plaintiffs with respect to fees and disbursements.

58

Section 33 of the C.P.A. recognizes that Class Counsel may enter into a contingent fee
arrangement with the representative plaintiff. Section 32(2) provides that an agreement respecting
fees and disbursements between Counsel and the Class representative is not enforceable unless
approved by the Court. The agreement must be in writing, must state the terms under which the fees
and disbursements are to be paid and must give an estimated fee. It must also state the method by
wbich payment is to be made, whether by lump sum, salary or otherwise. Where the Court does not
approve the agreement, it may nevertheless determine the amount of fees and disbursernents owins
to counsel.

59

As I have noted, the fee agreement between Class Counsel and the representative plaintiffs
called for a contingent fee of 30o/o. Class Counsel voluntarily agreed to reduce their fee to
approximately l5olo.

60

I find that the fee agreements meet the requirements of the C.P.A. I turn now to the question
ofwhether Class Counsel's fee request should be approved.
Fee Approval

6l

My responsibility in this motion is to determine a fee that is "fair and reasonable,' in all of the
circumstances: Parsons v. canadian Red cross Society (2000), 49 o.R. (3d) 291 (s.c.J.) at paras.
13 and 56.

62 The factors to be considered in the application of this test are well-known and I will tum to
them in a moment. I will begin with a few preliminary textual comments.
63

First, a contingent fee retainer in the range of z0o/o to 30yo is very common in class
proceedings, as it has been in other kinds of litigation in this province for some years. As Class
Counsel has pointed out,, there have been a number of instance s in recent years in which this Court
has approved fees that fall within that ranse. These include:

Abdulrahim v. Air France
[2011] O.J. No. 326:

30%

Ainslie v. Afexa Life Sciences Inc.,
[20101O.J. No.3302:

19.4o/o

Robertson v. ProQuest LLC,

[20]

l]

O.J. No. 2013:

24%

I
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Osmun v. Cadbury Adams Canada Inc.,

[2010] O.J. No. 2093:

25o/o

Pichette v. Toronto Hydro,

[2010] O.J. No. 3185:

28.sYo

Robertson v. Thompson Canada Ltd.,

[2009] O.J. No. 2650:

360/o

t
t
I
I
t
T

Cassano v. Toronto-Dominion Bank

(200e),98 o.R. (3d) s43:

+

Martin v. Barrett,
[2008] O.J. No. 2105:

200h

29%

64

There should be nothing shocking about a fee in this range. Personal injury litigation has been
conducted in this province for years based on counsel receiving a contingent fee as high as 33olo. In
such litigation, it is generally considered to reflect a fair allocation ofrisk and reward as between

Iawyer and client. It serves as an inducement to the lawyer to maximize the recovery for the client
it is regarded as fair to the client because it is based upon the "no cure, no pay" principle. The
profession and the public have for years recognized that the system works and that it is fair. It
allows people with injury claims of all kinds to obtain access to justice without risking their life's
savings. The contingent fee is recognized as fair because the client is usually concemed only with
the result and the lawyer gets well paid for a good result.
and

65

My second observation reflects the reality of class action litigation. Defendants tend to be
well-resourced and represented by larger law firms. This is a case in point. There were four
defendants. EMI and Universal were represented by national and intemational law firms, each witb
over 500 lawyers. Sony and Warner were represented by a smaller litigation firm (about 50 lawyers)
which focuses exclusively on complex litigation. The Collectives were represented by a 200 lawyer
firm. These were some of the best law firms in tbe countSr, charging substantial hourly rates, with
virtually unlimited rbsources and no incentive to roll over and play dead.

66

Due to the nafure of the work, Class Counsel are frequently associated with smaller firms and
are invariably engaged on a contingent basis. Without wanting to paint all with the same brush,
defendants frequently employ a strategy of wearing down the opposition by motioning everything,
appealing everything and settling nothing. Ifclass proceedings are to realize the goal ofaccess to
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justice, Class Counsel must be liberally compensated to ensure that they take on challenging but
difficult briefs such as this one.

67

There must be an economic incentive to encourage lawyers to take on litigation of this kind
and this is a factor to be considered in assessing the reasonableness ofa feel Gagne v. Silcorp Ltd.
(1998),41 o.R. (3d) 417 (c.A.);Parsons v. canadian Red cross Society (2000),49 o.R. (3d) 281

(s.c.J.); vitapharm canada Ltd. v. F. Hoffmann-La Roche Ltd., [2005] o.J. No. I I l7 (S.c.J.) at
paras. 59-61 . If first-class lawyers cannot be assured that the Courts will support their reasonable
fee requests, how can the Courts and the public expect them to take on risky and expensive
litigation that can go for years before there is a resolution?

68

My third comment, which is not original, is that this is one area where the Court should free
itself from the chains ofthe hourly rate. The result achieved for the class should generally be the
most important test of the value of counsel's services.

69

Finally, flowing from this, it seems to me that one should consider the proposed fee from the
perspective of the class member, both prospectively and retrospectively. Had it been possible for
Class Counsel and the class members to discuss the issue from the outset, would the class have
considered the fee arrangement reasonable? Ifso, in light of the ultimate resolution, does the fee
remain reasonable? In the context of this case, if Class Counsel had proposed a fee of I 5 cents per
dollar of gross recovery, would that have appeared fair and reasonable at the outset? With the
benefit ofhindsight, does it appear fair and reasonable?

70 I now tum to the factors that have traditionally been considered in determining the fees of
class counsel. In Vitapharm canada Ltd. v. F. Hoffmann-La Roche Ltd., [2005] o.J. No. I I t7
(Sup. Ct.) at para. 67, Cumming J. surnmarized those factors:
(a)
(b)

the factual and legal complexities of the matters dealt with;
the risk undertaken, including the risk that the matter might not be

certified;
(c)
(d)
(e)
(D
(e)
(h)

the degree of responsibility assumed by Class Counsel;
the monetary value of the matters in issue;

the importiance of the matter to the class;
the degree of skill and competence demonstrated by Class Counsel;
the results achieved;
the ability of the class to pay;
the expectations ofthe class as to the amount offees; and
the opportunity cost to Class Counsel in the expenditure of time in pursuit
of the litisation and settlement.

(D

U]

see also: Endean v. canadian Red cross Sociery, t20001 B.c.J. No. 1254 (s.c.); wamboldt v.
Northstar Aerospace (Canada) [20091 o.J. No. 2583 (S.C.J.) at para. 33; Smith Estate v. National

Money Mart Co., [20]

l]

O.J. No. 1321,20U ONCA 233 (C.A.).
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7l The weight to be given to a particular factor will vary from case to case, In Ainslie v. Afexa
Life Sciences Inc., [2010] O.J. No. 3302,2010 ONSC 4294, I observed that one of the most
important factors on a fee approval motion must be the result achieved in relation to the amount at
issue and the complexity of the case. Sorne assessment must be made of what the plaintiff was able
to obtain, in relation to what the case was really "worth". Other important facts are the time spent
and the risks incurred by the lawyers, the agreement between Class Counsel and the representative
plaintiff and the level of fees awarded in other proceedings of a similar nature. I stated, at parc. 44:

After examining all these factors, it is important to ask whether the work of Class
Counsel has fulfilled the goals of the C.P.A. by giving access to justice to
claimants who might not otherwise obtain it and by promoting behaviour
modification of wrongdoers. It is also important to recognize that t-he
achievement of these goals demands that there is an available pool of
experienced and skilled lawyers ofhigh repute, who are prepared to take on the
onerous and risky responsibility of Class Counsel. Where counsel achieve
successful results, they render a service notjust to the class but to the legal
system itself, by providing access tojustice and by achievingjudicial economy.
Their fees should not be assessed simply on the basis of quantum meruit - they
should be enhanced in appropriate cases to recognize and reward successful
performance and to serve as all incentive to counsel to take on class action
litigation.

72

The results achieved in this case were, in my view, excellent. The Collectives and Universal
agree that the result was a good one, although they point out that there has been no recovery of

interest or statutory damages.

73

The gross recovery under the settlement is almost the full amount owing to class members.
The net recovery, after the deduction of fees, will be in the range of 80% to 85% of the amount
owing. It is true that substantial statutory damages were potentially recoverable under the Copyright

Act, but the availability of such damages is not absolute and the entitlement to such damages was
speculative in the circumstances. It is also true that the settlement does not include recovery of
interest over the long period that payment was withheld, but a party will frequently agree to
forebear a claim for interest in retum for a settlement. The results achieved must also be considered
in the context that there were serious defences available to the defendants, including, in particular,
limitations defences.

74

While the defendants say that the percentage fee should not be applied to the commission of
some $4 million payable to CSI for the administration of the settlement, that money is necessarily
spent in order to put the settlement into the hands of the class in an equitable and expedited manner.
It was obtained through the efforts of counsel. While the "held royalties" are somewhat in the nature

ofa windfall, we should not

lose track of the fact that Class Counsel have actually agreed to reduce

their fee to a percentage that is half as much as the amount to which they were entitled under their
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retalner agreements.

75

The matter was important to the class. As the submission of WCMC points out, intellectual
property rights and the entitlement to royalties for their use are vitally important to songwriters and
musicians. The breach ofthose rights was real and long-standing. The recovery ofwrongfully
withheld past royalties, and the creation of a structure to ensure that the problem will not recur,
must be regarded as an extremely important achievement for the benefit of the class.

76

The monetary value of the matt€r was significant, some $50 million. This will be real cash in
the hands of the Class - not coupons, discounts or forgiveness of debt having only notional value.

77

The degree of responsibility assumed by counsel was also significant, in light of the size of the
Class and the amount at issue. It is fair to note that Class Counsel was assisted by the Collectives,
but Class Counsel was ultimately responsible for, and accountable for, the prosecution of the

litigation.

78

The factual and legal complexities of the matter were not at the highest end of the scale, but
they were significant. The issues in the action were essentially unique and unprecedented and
required thorough investigation. There were multiple parties. The settlement itself was extremely
complicated, involved multiple parties and multiple documents and a complex structure for
resolution.

79

In my view, the skill and competence demonstrated by Class Counsel was exceptional, They
developed and executed an aggressive strategy designed to bring this action forward for certification
and their determination to do so, and their credibility as counsel, brought the defendants, one by
one, to the bargaining table and ultimately to settlement. The objectors do not take issue with the
skill and competence of Counsel, other than to point out that the difficulties that arose with respect
to Mrs. Baker resulted in increased costs and delayed the resolution. In my view, the unfortunate
and possibly unmeritorious concerns raised by Paul Baker, at the eleventh hour, cannot be laid at
the doorstep of Class Counsel. It was one of those things that can go wrong in litigation. Class
Counsel responded to the challenge in a timely and practical manner.

80 The risk undertaken by Class Counsel, and the opportunity cost was sizeable. The action took
four years to bring to conclusion. In comparison to some substantial class actions, this is
commendable expedition. At the same time, during those years Class Counsel received not a penny
for their efforts. They incurred and paid disbursements on behalfofthe class, They spent some
6,000 hours on the file without compensation. Their docketed time has a face value of about $2.2
million. They bore the risk of an adverse costs award if the action was not successful. They, not the
Class, were at risk.
81 The expectation ofthe class as to the amount ofthe fee and the ability ofthe class to pay
would not dehact from the fee proposed by Class Counsel. There has been minimal opposition to
the fee request in spite of quite extensive notice of this hearing. The class members are clearly able
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to pay the fee and it

will not significantly dilute their recovery.

82

Turning to the dynamics of the litigation, having case managed this action for over two years,
and having conducted a number ofcase conferences as this proceeding worked its way to
resolution, it is my view that this was a difficult, hard-fought piece of litigation in which the
outcome was by no means assured. While the plaintiffs were successful in securing the early
cooperation of the Collectives, this itself was no small accomplishment. Nor were the initial
settlements with Sony, Wamer and EMI. Universal remained a tenacious hold-out and there were
very serious questions as to whether a resolution would be achieved.

83

From my observations, the positions taken by Universal from time to time were highly
adversarial and its position was aggressively and effectively advanced. I reject any su-ggestion that
the settlement was a cake walk for Class Counsel. It was hard work and the risk of failure of the
resolution strategy was always present. So was the risk that the action would not be certified for anv
one of the reasons advanced by Universal.

84

Class Counsel were insistent that if the matter was not resolved, they would proceed to a
certification hearing and counsel for Universal was equally insistent that certification would be
vigorously opposed and that there were flaws in the plaintiffs case that made it unsuitable for

certification. This was not posturing. The very satisfactory result in the proceeding was due to the
preparedness of Class Counsel to go to the wall ifa satisfactory settlement could not be achieved. I
am convinced that this resolve was demonstrated to the defendants throughout and it resulted in a
better and more effective settlement for the class.

85

Having supervised the proceeding and having reviewed counsel's time records, it is my view
that the assertion that this case was over-lawyered is unfair and erroneous. Class Counsel were a
consortium consisting of Bates Barristers, Harrison Pensa and the Canadian Intemet Policy and
Public Interest Clinic, a legal clinic representing consumers and public interests in intellectual
property and other matters. Most of the work was done by Mr. Bates, the more senior of the lawyers
(1983 call), and by Mr. Foreman Q002 call). Mr. Foreman spent at least 1,670 hours on the file. Mr.
Bates spent about 800 hours. The total time spent on the matter, by all personnel in the Class
Counsel consortium, was around 6,000 hours, having a face value of $2.2 million. Although there
were various juniors, paralegals and others involved in the file. I have no sense at all that this is a
case in which everyone from the most senior partner to the most junior clerk was thrown at the file
in order to pump up the fee. Nor do I have the sense, at all, that any of the lawyers involved was
engaging in unnecessary or redundant work. On the contrary, my observation is that Class Counsel
conducted themselves efficiently throughout.

86

I think one should resistthe temptation to engage in armchair quarterbacking when assessing
the value of Class Counsel's time. The objecting defendants and WCMC make the argument that
this was an easy piece of litigation. I disagree. The problem festered for many years before Class
Counsel got involved. None of the defendants was able to resolve it. lt took over four years to
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resolve once this action was commenced. Even after it had been resolved with some of the
defendants, there were constant frictions and newproblems cropped up, such as the "held royalties"
and the substitution of a new class representative.

87 WCMC suggests that Class members are being "punished" by having to pay over a percentage
of the royalties to which they are entitled in order to pay the lawyers. This submission overlooks the
fact that Class members would likely still be waiting for their royalties had Class Counsel not
agreed to invest their own blood, sweat and tears in the issue and to take on the Record Labels in
what has proven to be an arduous battle.
88

In this case, the proposed fee is about l5% ofthe net settlement. Had Class Counsel proposed
a fee of this size to the Class, as a condition oftaking on a battle that had sat unresolved for years,
there is no question in my mind that the vote would have been overwhelmingly positive. Looking
back on the time and effort displayed by Class Counsel and considering the result and the other
factors I have referred to, it seems to me that it was a fair bargain and the result is, in general, fair.

89

I would say that the "held royalties" do not stand on quite the same footing and there should
be a modest reflection of the fee to reflect this. In all the circumstances, a fee of $6,250,000 would
be fair and reasonable, plus taxes. In addition, Class Counsel shall be entitled to render invoices to
CSI on an hourly rate basis, for any services rendered in the implementation of the settlement. All
such invoices shall be approved by me or by the judge case-managing this proceeding in the future.
Compensation for Representative Plaintiffs

90

Class Counsel have requested payment of an "honorarium" of $3,000 to each of Mrs. Baker
and Mr. Northey, out of the fees received by Class Counsel.

9l

The retainer agreements signed by Mrs. Baker and Mr. Northey allowed for the possibility
if approved by the court:

a quantum meruit compensation of the class representative,

of

If the action

is successful, the consortium shall make a request to the Court for an
award of compensation for the plaintiff on a quantum meruit basis for the time
spent acting as a representative for the class. It is acknowledged that such

compensation is entirely within the discretion of the court.

92

Mrs. Baker and Mr. Northey have swom affidavits stating that, while they have no expectation
of receiving such compensation, or honorarium, they would be grateful for any payment the Court
may see fit to make. Their affidavits indicate that they were extensively involved in settlement
discussions, correspondence, telephone conversations and meetings, and review of settlement
documentation. Mrs. Baker, who lives in England, was required to travel from her home in
Cornwall to London for cross-examination on her affidavits.

93

The payment of compensation to a representative

plaintiff is exceptional and rarely done:
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Mccarthy v. canadian Red Cross society [2007] o.J. No. 23 l4 (S.C.J.) at para. 20; windisman v.
Toronto College Park Ltd., [1996] O.J. No. 2897 (Gen. Div.); Sutberland v. Boots Pharmaceutical
plc, [2002] O.J. No. l36l (S.C.J.); Bellaire v. Daya [2007] O.J. No. 4819 (S.C.J.) atpara. Tl.tt
should not be done as a matter of course. Any proposed payment should be closely examined
because it will result in the representative plaintiff receiving an amount that is in excess of what will
be received by any other member ofthe class he or she has been appointed to represent:
McCutcheon v. Cash Store Inc. [2008] O.J. No. 5241 (S.C.J.) at para. 12. That said, where a
representative plaintiff can show that he or she rendered active and necessary assistance in the
preparation or presentation of the case and that such assistance resulted in monetary success for the
class, it may be appropriate to award some compensation: Windisman v. Toronto College Park Ltd.,
ll996l O.J. No. 2897 (Gen. Div.) at para. 28.

94

The Court of Appeal has recently indicated in Smith Estate v. National Money Mart Co., 2011
ONCA 233, 106 O.R. (3d) 37 at paras. 134-135 that any compensation paid to the representative
plaintiff should normally be paid out of the settlement fund and not out of Class Counsel's fee. to

avoid concerns with respect to fee-splitting,

95

It is interesting to note that on certification motions, the Court is often concerned to ensure
that the representative plaintiff is truly engaged in the litigation and is not a mere "bench-warmer"
or a "straw man" recruited by Class Counsel. Courts have frequently commented on the need to
have an active and involved plaintiff who will be familiar with the proceedings, instruct counsel,
monitor settlement discussions and generally act as any private client would in supervising his or
her own litigation. A private client will normally receive indirect compensation for such efforts out
of the proceeds of settlement orjudgment. A representative plaintiff normally will not. That being
said, these are contributions the Court expects a representative plaintiffto make and I respectfully
agree with the observation of Hoy J. in Bellaire v. Daya, above, at para. 71 that compensation
should not be awarded simply because the representative plaintiff has done what is expected of him
or her. It should be reserved for cases, like Garland v. Enbridge Gas Distribution Inc., [2006] O.J.
No. 4907 (S.C.J.) where the contribution of the representative plaintiff has gone well above and
beyond the call of duty,

96

I have decided that this is not one of those rare and exceptional cases that calls for payment of
compensation to the class representative. I do not wish to minimize, in any way, the efforts of Mrs.
Baker and Mr. Northey. They have acted as exemplary representatives. They can be proud of their
contributions to the prosecution and resolution of this matter and they have eamed the gratitude of
the Class. The Court could ask no more of them. I hope they will appreciate that my decision not to
award compensation is no reflection on their most commendable efforts on behalf of the Class.
Summary and Order

97
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approving the retainer agreements entered into between the representative
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(b)
(c)
G.R. STRATHYJ.
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plaintiffs and Class Counsel;
approving the fees of Class Counsel in the amount of $6,250,000 plus
taxes and directing that such amount be paid out of the Settlement Trust;
and

providing that future services rendered by Class Counsel shall be invoiced
on a time and hourly rate basis, subject to Court approval.
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knon'n as BDO MCCABE LO LIMITED), ALLEN T.Y. CHAN, W. JUDSON
MARTTN, KAI KIT POON, DAVrD J. HORSLEY, \ilILLIAM E. ARDEr L, JAMES
p. BOWLAND, JAMES M.E.IrYDE, EDMUND MAI' SrMON MURRAY, PETER
WANG, GARRY J. WEST, poyRy (BBIJING) CONSITLTING COMpAfIy
LIMTTED, CRIDrT SUISSE SECURTTIES (CANADA), rNC., TD SECITTrES rNC.,
DUNDEE SECIIRTTIES CORPORATION, RBCDOMTMON SECURTTIES rNC.,
SCOTIA CAPITAL INC., CIBC WORLD MARKETS INC., MERRILL LYNCH
CANADAINC., CANACCORD FINANCIALLTD.,MAISON PLACEMENTS
CANADA INC.' CREDIT SUISSE SECURITIES (USA) LLC and MERRILL LYI\CH,
PIERCE tr'EIIIYf,R & SMITH INCORPORATED (successor by merger to Banc of
America Securities LLC)

I

Defendants
Proceeding under the Clasc Proceedings Act, I 992

T
T

made by the plaintiffs for an order approving the fees, disbursements

I
I
I
I

Mimky LLP, Siskinds LLP and Paliare Roland Rothsein Rosenberg LLp in
relation to and payable from the settlement with Ernst & Young LLP, was lreard on December

I

-zORDER

luls

MOTION'

and taxes of Koskie

13,2013 at the Court House, 330 University Avenue, Toronto, Ontario.

WHEREAS this Court issued an order on March 30,2Ol3 approving the Ernst & young
Settlement and such order (a) established a settlement trust for the Emst & young
settlement
proceeds (the "Settlement Trust'); (b) appointed Koskie Minsky LLp and
Siskinds

LLp (together

"Canadian Class Counsel), along with insolvency counsel Paliarc Roland Rosenberg Rothstein
as counsel for persons that purchased Sino-Forest securities for the purposes

LIf,

of

settlement with Emst

& Young;

the

and (d) established that the fees and disbursements of Canadian

Class Counssl and Paliare Roland Rothstein Rosenberg LLP are to be paid fiom
the Sellemenr
Trust, subject to court approval of zuch fees and disbursements in accordance with

the laws
ontario goveming the payment ofcouruel's fees and disbursements in class proceedings;

of

AND WIIEREAS on December 13, 2012 the Honourable Justice Tlren assigned the
Honourable Justice Morawetz to hear the motion to approye the Ernst & young
settlement and
ancillary matters related to tbe Ernst & Young settlement under tfu, Class proceedings

Act,

1992

and the Companies' Creditors Anangement Act;

AND WHEREAS this Court bsued an order on October 23, 2013 approving the form
of
notfoe of the hearing to apprcvc class counsel fees;
AND ON READING the plaintift' motion record, and all supplemental motion
records,
all objectiors filed, and on reading such other rnaterial file4 and on hearing the
submissions

of

counsel for the plaintiffs, and those other persons preseng

l.

TI|IS COURT 0RDERS ttut

the time for service and manner of service of the notice

of

rnotion and the plaintifts' motion materhls on any pereon are, respectively,
hereby abridged and
validated, and any further service thereof is hereby dispensed with so that
this motion was

t
I
I
I
I
I
t
I
I
I

I

I
I
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I
I

I
I
I
t

t
I
I

I
t
t
I

-3-

property returnable Decsrnber 13, 2013 in both proceedings set out in the title ofproceedings
herein.

2.

THIS COURT OPJERS that the contingency fee relainer agreement entered into

between the plaintiffs and canadian class Counsel is approved, and the amount payable to
Canadian Class Counscl and Paliare Roland Rothstein Rosenberg LLP from the Settlemcnt Trusi

in respect of tlre settlement with Ernst & Young is hereby set at $17,846250.00 in respect of
legal fees, $2,320,495.54 for HST and QST on fees and $1,811,928-43 for disbursemenrs
(inclusive of all applicable taxes on the disbursemenls), such amounts to be paid by Npr
RicePoint Ctass Action Services Inc. (tlre "Chims Administratot') from the Settlement Trust

within l0 days of the Ernst & Young settlcment proceeds being paid into the Settlement Tru$.

3.

TEIS COIJRT ORDERS that $1,046,573.08 of the amounr payable in paragraph 2 of

this order shall be paid by Canadian Class Counsel to Kessler, Topaz Meltzer & Check LLP as
an ag€ncy fee within

l0

days

of receipt by Canadian Class Counsel of such amounts fiom the

Settlement TrusL

4.

TIIIS COURT ORDERS that

Canadian Class Counsel shall be paid by the Claims

Administrator from the Settlement Trust within

l0

days

of the Emst & Young settlement

proceeds being paid into the Settlement Trust for any disbursements paid by Canadian Class
Counsel after December 13, 2Ol3
settlement with Ernst

for

expenses and taxes relating

& Young and the notice of the

to administration of

settlement approval hearing, notice

hearing to approve the Claims and Distributbn Protocol and any notice of the
Distribution Protocol.

T

I
t
T

I
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Morawetz, J.

C

the

of the

laims and

IN THE MATTER OF THE COMPIffIES ' CREDITORS ARMNGEMENTICT, R.S.C. 1985, c. C-36,
AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT OF SINO.FOREST
CORPORATION

ME TIISTF9S

OF THE LABOURERS' PENSTON FUND

CENTRAL ANID EASTERN CANADA. et al,

OF

Court File No: CV-12-9667-00CL
SrNO-FOREST CORPORATTON, er al.

Plaintiffs

Defendants

Court File No. CV-l l-431153-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIALLIST
Proceeding commenced at Toronto
Proceeding und er the Class Proceedings Act, l9g2

ORDER

KOSKIEMINSKYIIP
900-20 Queen Sheet West, Box 52
Toronto ON MsH 3R3

KirkM. Baert (LSUC No. 309420)
Jonathan Ptak (LSUC No. 45773F)
Tel: 4 I 6-595-21 17 | F ax: 416-204-2889

SISKINDS LLP
680 Waterloo Street, P.O. Box 2520

LondonON N6A3Vg
A. Dimitri Lascaris (LSUC No. 50074A)
Tel: 5 I 9-660-7E 44 | F ax, 5 l9-660-7E45

PALIARE ROLAND ROSENBERG
ROTESTEINLLP
250 Uiliversity Avenue, Suite 501
Toronto, ON M5H 3E5
Ken Rosenberg (LSUC No. 2l l02H)
Massimo Starnino (LSUC No. 4l04BG)
T el: 41 6446-4300 / Fax: 4 t6-646-430 I
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Case Name:

Sino-Forest Corp. (Re)
RE: IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36, as amended

AND IN THE MATTER OX'a plan of compromise or arrangement of
Sino-Forest Corporation, Applicant
[2012] O.J. No. 5897
2012 ONSC 7041
224 A.C.W.S. (3d)2s7
99 C.B.R. (5th) 269

t

Court File No. CV-I2-9667-00CL

-.
I
-

Ontario Superior Court of Justice
Cornmercial List

I

2012 Carswellont 15919

G.B. Morawetz J.

I

Heard: December 7 ,2012.
Judgment: December 10, 2012.

I

(26 paras.)

a
It
ft
I
I

I
I

Banlrruptcy and insolvency law - Companies' Creditors Arrangement Act (CCAA) matters -Compromises and anangemenls -- Sanction by court -- Motion by the Funds for adjournment of
application by Sino-Forest Corporationfor approval ofa Plan ofcompromise which included
approvol of a framework with respect to a proposed settlement of claims against Third Party
Defendants in a proposed class action dismissed Funds argted that proposed settlements might
affected their ability to claim against defendant in class action, thereby rendering it vital that
'sfficient time be provided to fully understand the present matters -- Arguments by the Funds were
premature and could be addressed at motion to approw the specifc settlements and releases.

I
Page 2

Bmbuptcy and insolvency lcw - Proceedings -- practice and procedure -- Adjournments _
Motion by the Funds for adiournment of application by Sino-Forest Corporationfor approval of a

Plan of compromise which included approval of aframework with respect to a proposecl settlement
of claims against Third Party Defendants in a proposed class action dismissed Funds argrcd that
proposed settlements might afected their ability to claim against fuferulant in class action, therebv
rendering it vital that sfficient time be provided tofully understand the present matters -Arguments by the Funds were premature and could be addressed st motion to approve the
specifc
settlements and releases.

Motion by the Funds for an adjournment of an application by Sino-Forest Corporation for approval
of a Plan of compromise which included approval of a framework with respect to a prbposeJ
settlement of claims against Third Party Defendants in a proposed class action. The plan
was
supported by the monitor and 99 per cent ofthe affected creditors. The Funds were institutional,
public and private equity firnds that owned common shares of Sino-Forest. The Funds alleged
that
they suffered substantial losses after the market in Sino-Forest shares collapsed following public
a
issuance ofa report suggesting that fraud permeated Sino-Forest's assets and operations.
Following
the collapse of Sino-Forest's share price, class actions were commenced against it and some
officers
and its auditors. A settlement of the class action proposed the payment ofiunds into
a trust in retum
for releases of all claims against Emst & Young. An Amended Plan was issued that contained
provisions for settlement of claims against Third Party Defendants. The Funds argued
that
provisions of the Plan, even apart from the Ernst & Young settlement, appeared to
affect the legal
and practical ability ofthe Funds to seek adjudication oftheir claims against defendants
in the
Sino-Forest litigation on the merits, rendering it vital that sufficient time be provided
to fully
understand the present matters. Counsel argued that the Plan appeared designed to
unnecessarily
fetter the powers of the class action case management court, by assigning to ttre
CCRa court the
power to approve and effectuate class-wide settlements without regard to established
statutory and
rule-based procedural safeguards.

HELD: Motion dismissed. In the event all of the pre-conditions were satisfied and if all of the
required court approvals and orders were issued, the position of the Funds could be
affected.
However, the Funds would have the opportunity to make argument on such hearings. The
arguments on behalf of the Funds were premature and could be addressed
on tbe refurn of the
motion to approve the specific settlements and releases.
Statutes, Regulations and Rules Cited:
Companies'Creditors Arrangement Act, R.S.C. 19g5, c. C-36,
Counsel:
Robert W. Staley, Kevin Zych,DerckJ. Bell and Jonathan Bell, for Sino-Forest
Corporation.
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Derrick Tay, Jennifer Stam, and Cliff Prophet for the Monitor, FTI Consulting Canada Inc.
Robert Chadwick and Brendan ONeill, for the Ad Hoc Committee of Noteholders,
Kenneth Rosenberg, Kirk Baert, Max Stamino, and A. Dimitri Lascaris, for the Class Action

Plaintiffs.
Won J. Kim, James C. Orr, Michael C. Spencer, and Megan B. McPhee, for Invesco Canada Ltd.,
Northwest & Ethical Investments LP and Comitd Syndicale Nationale de Retraite BAtirente Inc.
Peter

Griflin, Peter Osborne and Shara Roy, for Emst & Young Inc.

Peter Greene and Ken Dekkar. for BDO Limited.

Edward A. Sellers and Larry Lowenstein, for the Board of Directors of Sino-Forest Corporation.
John Pirie and David Gadsden, for Poyry (Beijing).
James Doris, for the

Plaintiff in the New York Class Action.

David Bish, for the Underwriters.
Simon Bieber and Erin Pleet, for David Horsley.
James Grout, for the Ontario Securities Commission.

Emily Cole and Joseph Marin, for Allen Chan.
Susan E. Freedman and Brandon Barnes, for Kai

Kit

Poon.

Paul Emerson, for ACE/Chubb.
Sam Sasso, for Travelers.

t
I

END'RSEMENT

f

I
t

G'B. MORAWETZ J.:-- The Applicant, Sino-Forest Corporation ("SFC"), seeks an order
sanctioning the Plan of Compromise and Arrangement dated December 3,2012, as modified,
amended, varied or supplemented in accordance with its tenns (the "Plan") pursuant to section 6

I
I

the Companies'Creditors Arrangement Act

I

I

("CCAA"), and ancillary relief

proposed sanction order (the "Sanction Order").

as set out in the

of

I
Page 4

2

The Plan is supported by:

(a)
(b)
G)
(d)
(e)

rhe Monitor;

SFC's largest creditors, the Ad Hoc Committee of Noteholders (the "Ad Hoc
Committee");
Emst & Young LLp ("E&y");
BDO Limited (',BDO"); and
the Underwriters.

The Ad Hoc Committee of Purchasers of the Applicant's Securities (the "Ad Hoc Securities
Purchasers Committee" including the "Class Action Plaintiffs") has agreed not to oppose
the plan.

3

The Plan was approved by an overwhelming majority ofAffected Creditors voting on the plan
in person or by proxy. In total, 99%o in number, and greater than gg% u-value, of those Affected
Creditors voting favoured the plan.

4 Invesco Canada Ltd. ("Invesco"), Northwest & Ethical Investments LP and Comit6 Syndicale
Nationale de Retraite BAtirente Inc. (collectively, the "Funds") object to the proposed Sanction
Order. The Funds request an adjournment of the motion for a period of one month. Alternatively,
the Funds request that the Plan be altered so as to remove Article I I "Settlement of
Claims Aeainst
Third Party Defendants".
5

This endorsement fully addresses the adjournment request ofthe Funds. In this endorsement.
defined terms have been taken from the motion record.

6

The Funds are institutional, public and private equity fi.rnds that owned 3,085,7g6 common
of SFC on June 2,2011 . The Funds alleged that they suffered substantial losses after the
market in SFC shares collapsed following a public issuance ofa report suggesting that
fraud
permeated SFC's assets and operations.
shares

7

Following the collapse of SFC's share price, class actions were commenced against SFC,
certain of its directors and officers, the auditors, the Underwriters and other expert firms.

8

LLp

9

Counsel to the Funds takes the position that Class Counsel does not represent the
Funds.

On January 6,2012, Perell J. granted carriage of the class action to Koskie Minskv
Siskinds LLP ("Class Counsel"). The class has not been certified.

10

and

In his affidavit sworn December 6,2012,Mr. Eric J. Adelson, senior vice president,
Secretary and head ofLegal oflnvesco stated that on December 3,20l2,Class
Counsel and E&y
announced that they had entered into a settlement by which E&Y would pay
$l l7 million into a
"Trust" formed as part of the CCAA proceedings, in retum for releases of all claims that could be
brought against E&Y by any person in connection with SFC.
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ll Mr. Adelson also states that on December 3,2012, an Amended Plan was issued that, for the
first time in the CCAA proceedings, contained provisions for settlement of claims against Third
Party Defendants (Article I l), including specific provisions conceming the settlement by and
releases for E&Y, and also allowing other Third Party Defendants to avail themselves of similar
provisions for unspecified settlements and releases in the future.
12

Mr. Adelson acknowledges that on Decemkt 5,2012, counsel for E&Y advised Invesco's
counsel that the parties had decided not to request court approval ofthe proposed E&Y Settlement
at the motion scheduled for December 7 ,2012. However, Mr. Adelson takes the position that
provisions ofthe Plan, even apart from the E&Y Settlement, appear to affect the legal and practical
ability oflnvesco and other investors to seek adjudication oftheir claims against defendants in the
SFC litigation on the merits, rendering it vital that sufficient time be provided to fully understand
the present matters.

13

15.

16.

I
I
T

I

I

If the effect of the Plan is to allow a Third Party Defendant (such as E&Y) to
settle its liability to investors in connection with Sino-Forest through a settlement
agreement with Class Counsel, and to bind the investors to that settlement
without giving them the opportunity to opt out and pursue their claims on the
merits outside the Class Action, then Invesco would strenuouslv obiect and
oppose approval of such an arrangement.
The Class Action bas not been certified, so Invesco does not view Class Counsel,
with whom we have no other relationship, as authorized to represent its interests
in connection with Sino-Forest. Our views have not been heard and our interests
have not been represented in connection with the Plan and the proposed
settlement. It is my understanding that Invesco, as an investor with claims against
Sino-Forest and the other defendants in the Class Action, is not a "creditor" with
respect to the Plan. Invesco accordingly submits that it would be contrary to its
rights to bind it to a release or a settlement involving Third Party Defendants
unless Invesco directly participated in proceedings or unless in certified class
proceedings it was given the opportunity to opt out. We do not understand the
CCAA to authorize releases of third parties, that is, parties other than the
Applicant and certain officers and directors under certain circumstances, as part
ofa Sanction Order. Invesco objects to any such provisions or results in this
matter.

T

I
I
I

Mr. Adelson also details "preliminary reasons for objecting to the Plan's release provisions":

14

Counsel to the Funds made specific reference to Article 1 I .2 of the Plan which, counsel
submits, if approved, establishes an open-ended mechanism for eligible Third Party Defendants,
defined to include the l1 Underwriters named as defendants in the class action, BDO and/or E&Y
(if its proposed settlement is not already concluded), to enter into a "Named Third Party Defendant
Settlement" with "one or more of (i) counsel to the plaintiffs in any of the class actions ...".

I
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T
15

Counsel to the Funds further submits that under Articles I 1.2 (b) and (c), once a settlement is
concluded among the specified parties, the settling defendant will obtain releases and bar orders in
the CCAA proceeding, preventing the continued litigation of any SFC-related claims against them.
If a settlement is reached in the future, counsel submits that the CCAA release and bar orders will
remain available notwithstanding that the CCAA process may have concluded. Accordingly,
counsel submits that it appears that these provisions purport to vest authority in the parties as
described to enter into settlements that may have the effect of barring any claimants (such as the
Funds) from prosecuting SFC-related claims against the Underwriters, BDO and/or E&y, subject
to
the approval of this court. This bar, counsel submits, would be imposed witbout compliance with
establishes prerequisites ofthe C/ass Proceedings Acl ("CPA") -- including class certification,
a
faimess hearing, approval by the court supervising the class action, and provision ofopt-out rights
-- necessary to impose releases or other restrictions on class members who are not named parties
before that court.

16

Stated more succinctly, counsel submits that the Plan appears designed to unnecessarily
fetter
the powers of a future court, namely, the class action case management court, by assigning to
the
CCAA court the power to approve and effectuate class-wide settlements without resard to
established statutory and rule-based procedural safeguards found in the cpA.

17

The adjoumment request was opposed, primarily on the basis that the Funds had
misunderstood the terms of the Plan. Oral submissions were made by counsel on behalf of the
Monitor, sFC, Ad Hoc Noteholders, SFC Board, ontario securities commission, E&y and the
Class Action Plaintiffs. Specifically, these parties submit there was a misunderstanding on
the part
of the Funds as to what was before the court for approval and, perhaps more importantly, what was
not before the court for approval.

18

Counsel to the Monitor also submits that SFC has limited funds and time is critical.

19

The thrust ofthe arguments ofthe combined forces opposing the adjournment request
is that
the court is not being asked, at this time, to approve the settlement. Rather, what is before the
court
is a motion to approve the Plan, which includes approval of a framework with respect to proposed
a
settlement of claims against Third party Defendants.

20

Essentially' if certain conditions are met and further court approvals and orders are obtained,
it
is conceivable that E&Y will get a release. However, such a release is not being requested
at this
time- Further, it is not a condition of Plan Implementation that the E&y matter be settled.

2l

To support this position, counsel referenced a number of provisions in the plan including:

l.
2-

The defined term "settlement Trust order", which means a court order that
establishes the Settlement Trust (section I I . I (a) of the plan) and approves
the E&Y Settlement and the E&y Release ...;
section 8.2, which outlines the effect the Sanction order and includes a

I
I
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3.

in the E&Y Settlement. These pre-conditions are:

I
I
I
I
I
I
I
I
t

l
I

t
I

reference in section 8.2 (z) that the E&Y Release shall become effective
on the E&Y Settlement Date in the manner set forth in section l1.l;
Section I I .l , which details settlement of claims against Third party
Defendants and specifically E&Y. This provision sets out a number of
pre-conditions to the required payment to be made by E&y as provided for

(i)
(iD
(iii)
(i")
(v)

the granting ofthe Sanction Order;
the issuance of the Settlement Trust Order;
the granting of an order under Chapter l5 of the United Statgs Bankruptcy
Code recognizing and enforcing the Sanction Order and the Settlement
Irust Order in the United States;
any other order necessary to give effect to the E&y Settlement;
the fulfillment of all conditions precedent in the E&Y Settlement and the

fulfillment by the Ontario Class Action Plaintiffs of all of their obligations

(vi)

thereunder; and
the Sanction Order, the Settlement Trust Order and all E&Y Orders being
final orders and not subject to further appeal or challenge.

22

Having reviewed these documents, it is apparent that approval of the E&Y Settlement is not
before the court on this motion and no release is being provided to E&Y as a result of this motion.
In the event all of the pre-conditions are satisfied and if all ofthe required court approvals and
orders are issued, the position ofthe Funds could be affected. However, the Funds will have the
opportunity to make argument on such hearings.

23

I have also reviewed the form ofSanction Order being requested specifically paragraph 40.
This provision provides that the E&Y Settlement and the release of the E&Y Claims pursuant to
section I I .l of the Plan shall become effective upon the satisfaction of certain conditions precedent,
including court aPproval of the terms of the E&Y Settlement, the terms and scope of the E&Y

Release and the Settlement Trust Order and the granting of the Settlement Trust Order.

24

Paragraph

4l of the draft

Sanction Order also provides that any Named Third Party Defendant
Settlement, Named Third Party Defendant Settlement Order and Named Third Party Defendant
Release, the terms and scope of which remain in each case subject to further court approval in
accordance with the Plan, shall only become effective after the Plan Implementation Date and upon
the satisfaction of the conditions precedent, set forth in section I 1 .2 of the plan.

25

The requested Sanction Order confirms my view that the arguments put forth by counsel on
behalfofthe Funds are premature and can be addressed on the retum of the motion to approve the
specific settlements and releases.

26

In the result, I have not been persuaded that the adjournment is necessary. The motion for the

Page 8

adjoumment is accordingly denied.
G.B. MORAWETZJ.
cple/q lrds/q lrdp/qlpm g/qlj ac
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Case Name:

Labourers' Pension tr'und of Central and Eastern Canada
(Trustees of) v. Sino-Forest Corp.
IN THE MATTER OF the Companies' Creditors ArrangementAct,
R.S.C. 1985, c. C-36, as amended
AND IN TIIE MATTER OF a Plan of Compromise or Arrangemenlof
Sino-Forest Corporation
Between
The Trustees ofthe Labourers' Pension Fund ofCentral and
Eastern Canada, the Trustees ofthe International Union of
Operating Engineers Local 793 Pension plan for Operating
Engineers in Ontario, Sjunde Ap-Fonden, David Grant and Robert
Wong, Plaintiffs, and
Sino-Forest Corporation, Ernst & young LLp, BDO Limited
(formerly known as BDO McCabe Lo Limited), Allen T.y, Chan, W.
Judson Martin, Kai Kit Poon, David J. Horsley, William E.
Ardell, James P. Bowland James M.D. Hyde, Edmund Mak, Simon
Murray, Peter Wang, Garry J. West, poyry @eijing) Consulting
Company Limited, Credit Suisse Securities (Canada), [nc., TD
Securities Inc,, Dundee Securities Corporation, RBC Dominion
Securities Inc., Scotia Capital Inc., CIBC World Markets Inc.,
Merrill Lynch Canada Inc., Canaccord Financial Ltd., Maison
Placements Canada Inc., Credit Suisse Securities (USA) LLC and
Merrill Lynch, Pierce, Fenner & Smith Incorported (successor
by merger to Banc of America Securities LLC), Defendants
Proceedings under the Class Proceedings Act, 1992

I20r3l O.J. No. 3085
2013 ONCA 456
Dockets: M42068 and M42399

Ontario Court of Appeal
Toronto, Ontario

J.L. MacFarland, D. Watt and G.J. Epstein JJ.A.

1

Page 2

Heard: By written submissions.
Judgment: June 26, 2013.
(17 paras.)

-

Banlcruptcy and insolvency low Companies' Creditors Arrangement Act (]CAA) mattels -Compromises and arrangements -- Sanction by court Motiow by group of Sino-Forest investors
for leove to appeal orders approving a settlement releasing Ernst & Young from any claims arising

from

its audit of Sino-Forest and an order sanctioning Sino-Forest's Plan of Compromise

and
reorganization dismissed - Since the Plan had been implemented after the sanction order was
made, the proposed appeal from that order was now moot -- There was no basis
for interfering with
the settlement order.

Motions by a group ofsino-Forest investors for leave to appeal orders ofthe supervisingjudge,s
approval of a settlement releasing Ernst & Young from any claims arising from its audit of
Sino-Forest Corporation and an order sanctioning Sino-Forest's Plan of Compromise and
reorganization. The settlement was part of Sino-Forest's Plan of Compromise following a
bankruptcy triggered by allegations of corporate fraud. The investors did not participate in any of
the CCAA proceedings leading to the Ernsl & Young settlement. They opposed the settlement
because they wished to preserve their right to opt out of any class proceedings and pursue an
independent claim against Ernst and Young.

HELD: Motions dismissed. Since the Plan had been implemented after the sanction order was
made, the proposed appeal from that order was now moot. Thore was no basis for interferine with
the settlement order.

Statutes, Regulations and Rules Cited:
Companies' Creditors' Arrangement Act,

Appeal From:
On appeal from the orders of Justice Geoffrey B. Morawetz of the Superior Court of Justice, dated
December 10,2012, with reasons reported at20l2 ONSC 7050, and March Z0.20l3.with reasons
reported at20l3 ONSC 1078.

Counsel:
James c. orr, won J. Kim, Megan B. Mcphee and Michael c. spencer, for the moving parties,
Invesco Canada Ltd., Northwest & Ethical Investments L.P., and Comitd Syndical National de
Retraite Bitirente Inc.

Ken Rosenberg, Massimo Starnino, Jonathan ptak, Jonathan Bida, charles M. wrieht and A.
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I

Dimitri Lascaris, for the Ad Hoc Committee of Purchasers of the Applicant's Securities, including
the Representative Plaintiffs in the Ontario Class Action.

I

Benjamin Zametl, Robert Chadwick and Brendan ONeill, for the respondentAd Hoc Committee
Noteholders.

f

Peter R. Greene, Kathryn L. Knight and Kenneth

A. Dekker, for the responding party DBO Limited.

r
I

Robert W. Staley, Kevin Zych, Derek J. Bell, Raj Sahni and Jonathan Bell, for Sino-Forest

I
I

David Bish, John Fabello and Adam M. Slavens, for the Underwriters.

I
I

of

Corporation.

Derrick Tay, Clifton Prophet and Jennifer Stam, for FTI Consulting Canada Inc., in its capacity as
Monitor.
Peter H.

Griffin, Peter J. Osborne and Shara N. Roy, for Emst & young LLp.
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ENDORSEMENT
The following judgment was delivered by

I

THE COURT:-- Leave to appeal is denied.

2

The test for granting leave to appeal in CCAA proceedings is well-settled. It is to be granted
sparingly and only where there are serious and arguable grounds that are ofreal and significant
interest to the parties. In determining whether leave ought to be granted, this court is required to
consider the following four-part inquiry:

*
*
*
+

I
I
f
See Re

Whether
Whether
Whether
Whether

the point on the proposed appeal is of significance to the practice;
the point is of significance to the action;
the proposed appeal is primafacie meritorious or frivolous; and
the appeal will unduly hinder the progress of the action.

Country Style Food Services Inc. (2002), 158 O.A.C. 30 (C.A.).

I

3

In our view the proposed appeals fail to meet this stringent test.

I
I

4

These motions for leave to appeal relate to the supervising judge's approval of a settlement

I

r

releasing Ernst

& Young LLP from any claims arising from its auditing of Sino-Forest Corporation.

Page

5

The Ernst & Young settlement is part of Sino-Forest's Plan of Compromise and Reorganization
("the Plan") following a bankruptcy triggered by allegations of corporate fraud. The settlement has
tlre support of all parties to the CCAA proceedings, including the Monitor, Sino-Forest's creditors
and a group of plaintiffs seeking to recover their investrnent losses in a contemplated, but not yet
certified, class action ("the Ontario Plaintiffs").

6 These motions for leave to appeal are brought by a single group ofSino-Forest investors,
collectively known as Invesco, who together held approximat ely 1.6oh of Sino-Foresf s outstanding
shares at the time ofits collapse. Invesco chose not to participate in any ofthe CC,4,4 proceedings
leading to the Ernst & Young settlement. It appeared for the first time at the hearing to sanction the
Plan. Invesco objects to the Emst & Young settlement because it wishes to preserve its right to opt
out ofany class proceedings and pursue an independent claim against Emst & young.
7

Invesco is represented by Kim Orr LLP, the firm that ranked last in a fight for carriage ofthe
Ontario class action against Sino-Forest and its auditors and underwriters. In January 2012, perell J.
awarded caniage of that action to Koskie Minsky and Siskinds LLP, with the Ontario plaintiffs as
the proposed representative plaintiffs. No appeal was taken from the order ofperell J.

8

There are two motions for leave to appeal before the court.

*
*

M42068 - Invesco seeks leave to appeal the supervising judge's order
dated December 10,2012, sanctioning a plan of Compromise and
Reorganization for Sino-Forest (the "Sanction Order")
M42399 - Invesco seeks leave to appeal the supervising judge's orders
dated March 20,2013, approving the Ernst & young settlement and
dismissing Invesco's motion for an order to represent all prospective class
members who oppose the settlement (the "settlement Order" and the
Representation Dismissal Order").

9

By order of Simmons J.A. dated May 1,2073, the motion for leave to appeal the Sanction
Order was ordered to be consolidated and heard together with the motion for leave to appeal the
Settlement Order and the Representation Disrnissal Order.

10

The motions for leave to appeal are opposed by Sino-Forest, the Monitor, Sino-Forest's
auditors and underwriters, the Ontario Plaintiffs, and a group representing Sino-Forest's major
creditors.

The Sanction Order

11

The supervising judge dismissed Invesco's arguments opposing the Sanction Order on the
ground that, since the settlement was not part of the plan at that point, its objections were
premature. It could raise those objections when the court considered whether or not to
approve the
settlement.

4
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12

Invesco did not move to stay this order and the Plan has since been implemented. This
proposed appeal is moot, and in any event, we see no basis to interfere with the supervising judge's
decision.

The Settlement Order and the Representation Dismissal Order

13

In approving the settlement, the supervising judge applied the test set out in Robe rtson v.
ProQuest Information and Learning Co.,2011 ONSC 1647. And because the proposed settlement
provided for a release to Ernst & Young, he went on to consider the test prescribed by this court in
ATB Financial v. Metcalfe and Mansfield Alternative Investments II Corp.,2008 ONCA 5g7 92
,
o.R. (3d) 513, leave to appeal refused, [2008] s.c.c.A. No. 337 ("ATB Financial"). He found that
the proposed settlement met those requirements. He concluded that the Emst & Young settlement
was fair and reasonable, provided substantial benefits to relevant stakeholders and was consistent
with the purpose and spirit of the CCAA.

14

There is no basis on which to interfere with his decision. The issues raised on this proposed
appeal are, at their core, the very issues settled by this court in ATB Financial.

15

Having dismissed their objection to the settlement order, it follows that Invesco's motion for a
representation order would also be dismissed.

16

The motions for leave to appeal are dismissed.

17

Costs are to the responding parties on the motions on a partial indemnity scale fixed in the
sum of $ I ,500 per motion inclusive of disbursements and applicable taxes.

J.L. MacFARLAND J.A.

T

t
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D. WATTJ.A.
G.J. EPSTEIN J.A.
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Case Name:

Labourers' Pension Fund of Central and Eastern Canada
(Trustees of) v. Sino-Forest Corp.
IN THE MATTER OF the Companies'Creditors Arrangement Act,
R.S.C. 1985, c. C-36, as amended
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
Sino-Forest Corporation, Applicant
Befween

The Trustees of the Labourers' Pension Fund of Central and
Eastern Canada, The Trustees ofthe International Union of
Operating Engineers Local 793 Pension plan for Operating
Engineers in Ontario, Sjunde Ap-Fonden, David Grant and Robert
Wong, Plaintiffs, and
Sino-Forest Corporation, Ernst & Young LLp, BDO Limited
(formerly known as BDO McCabe Lo Limited), Allen T.y. Chan, W.
Judson Martin, Kai Kit Poon, David J. Horsley, William E.
Ardell, James P. Bowland, James M.E. Hyde, Edmund Mak, Simon
Murray, Peter Wang, Garry J. West, P'Yry @eijing) Consulting
Company Limited, Credit Suisse Securities (Canada) In., TD
Securities Inc., Dundee Securities Corporation, RBC Dominion
Securities Inc., Scotia Capital Inc., CIBC World Markets Inc.,
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Placements Canada Inc., Credit Suisse Securities (ISA) LLC and
Merrill Lynch, Pierce, Fenner & Smith Incorporated (successor
by Merger to Banc of America Securities LLC), Defendants
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Court File Nos. CV- 1 2-9 667 -00CL and CV- I I -43 I I 53-00Cp

Ontario Superior Court of Justice
Commercial List
G.B. Morawetz J.
Heard: February 4,2013.
Judgment: Mat ch 20, 20 | 3.
(82 paras.)

Banlvuptcy and insolvency law -- companies' Creditors Arrangement Act (ccAA) matters -Compromises and arrangements -- Sanction by court Motion by Securities Purchasers,
Committee for approval of Ernst & Young Settlement and Release allowed -- Ernst & Young were
former auditors ofSFC and named as defendant in class proceeding commenced on behalfofSFC
debt and equity investors alleging complexfnancialfraud
- stay issued pursuant to ccAA -Settlement and Release inclufud in Plan of Compromise and Reorganization contemplated payment
of $ 1 17 million and was approved by majority of creditors -- Settlement and Release was
fair and
reasonable -- Obiectors' opposition based on lack of opt-out rights was not sustainable in CCAA or
class proceeding context.

Civil litigation - Civil procedure -- Parties -- Class or representative sctions -- Settlements -Approval - Motion by Securities Purchasers' Committee for approval of Ernst & Young Settlement
and Release allowed -- Ernst & Young were former auditors of SFC and named as defendant in
class proceeding commenced on behalf of SFC debt and eiuity investors alleging complexfinancial
fraud - Stay issued pursuant to CCAA -- Settlement and Release included in Plan of Compromise
and Reorganization contemplated payment of $ 1 I7 million and was approved by majority of
creditors -- Settlement and Release was fair and reasonable Objectors' opposition based on lack
of opt-out rights was not sustainable in CCAA or class proceeding context.
Motion by the Ad Hoc Securities Purchasers'Committee for approval of the Emst & young
Settlement and Release. SFC was a publicly-traded forestry company with a registered office in
Toronto and the majority of its operations located in China. SFC issued various debt and equity
offerings to investors between 2007 and,20l l. After the SFC share price collapsed, it was
subsequently alleged that it had engaged in a complex fraudulent scheme misrepresenting its timber
rights, misstating financial results, overstating the value of its assets, and concealing material
information. The underwriters of the SFC debt and equity offerings were named as defendants in
class action proceedings commenced on behalf of investors in both types of offerings. Ernst &
Young and BDO acted as auditors for SFC during the relevant times and were named as defendants.
Certification and leave motions had yet to be heard due to a stay granted to SFC under the
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Companies' Creditors Arrangement Act. The Committee filed a proof of claim on behalf of the
putative class of debt and equity investors exceeding $9 billion. Emst & Young filed a proof of
claim for damages and indemnification. The ensuing $l l7 million settlement was approved by a
majority of creditors and included in the Plan of Compromise and Reorganization in respect of SFC.
The Committee moved for approval of the settlement. The Objectors were SFC shareholders who
opposed the no opt-out and full-third party release features of the Settlement. They moved for
appointment ofthe Objectors to represent the interests ofall those opposed to the Settlement.

HELD: Approval motion allowed and Objection motion dismissed. The Emst & Young Release
was justifiable as part of the Emst & Young Settlement in order to effect any distribution of
settlement proceeds. The claims to be released were necessarily and rationally related to the purpose
of the Plan given the inextricability and circularity of Emst & Young's claims against SFC, and
those of the Objectors as against Ernst & Young. The Plan benefited claimants in the form of a
significant and tangible distribution. The Release was fair and reasonable and not overly broad or
offensive to public policy. It provided substantial benefits to relevant stakeholders and was
consistent with the purpose and spirit of the CCAA. The Objectors' claim against Ernst & Young
was not capable of consideration in isolation from the CCAA proceedings. Their opt-out argument
could not be sustained, as the jurisprudence did not pennit a dissenting stakeholder to opt out ofa
restructuring. By virtue of deciding, on their own volition, not to participate in the CCAA process,
the Objectors relinquished their right to file a claim and take steps, in a timely way, to assert their
rights to vote in the CCAA proceeding. No right to conditionally opt out of a settlement existed
under the Class Proceedings Act or the CCAA.
Statutes, Regulations and Rules Cited:
Class Proceedings

T

I
I
t
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I

I

Act, 1992, S.O. 1992, c. 6, s. 9

Companies'Creditors Arrangement Act, R.S.C. 1985, c. C-36,
Counsell
Kenneth Rosenberg, Max Starnino, A. Dimitri Lascaris, Daniel Bach, Charles M. Wright, and
Jonathan Ptak, for the Ad Hoc Committee of Purchasers including the Class Action Plaintiffs.
Peter Griffin, Peter Osbome, and Shara Roy, for Ernst

& Young LLP.

John Pirie and David Gadsden, for Pciyry @eijing) Consulting Company Ltd.

Robert W. Staley, for Sino-Forest Corporation.

Won J. Kim, Michael C. Spencer, and Megan B. McPhee, for the Objectors, Invesco Canada Ltd.,
Northwest & Ethical Investments LP and Comitd Syndical National de Retraite Bdtirente Inc.
John Fabello and Rebecca Wise for the Underwriters.
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Ken Dekker and Peter Greene, for BDO Limited.

Emily Cole and Joseph Marin, for Allen Chan.
James Doris, for the U.S. Class Action.

Brandon Barnes, for Kai Kit Poon.
Robert chadwick and Brendan

ol.{eill, for the Ad Hoc committee of Noteholders.

Derrick Tay and Cliff Prophet for the Monitor, FTI Consulting Canada Inc.
Simon Bieber, for David Horsley.
James Grout, for the Ontario Securities Commission-

Miles D- O'Reilly, Q.C., for the Junior Objectors, Daniel Lam and Senthilvel Kanasaratnam.

ENDORSEMENT
G.B.

MORAWETZJ.--

INTRODUCTION

I

The Ad Hoc Committee of Purchasers of the Applicant's Securities (the ,,Ad Hoc Securities
Purchasers' Committee" or the "Applicant"), including the representative plaintiffs in the Ontario
class action (collectively, the "Ontario Plaintiffs"), bring this motion for approval of a settlement
,'Ernst
and release of claims against Ernst & Young LLp
[the "Emst & young Settlement", the
&
Young Release", the "Ernst & Young Claims" and "Ernst & Young", as further defined in the plan
of Compromise and Reorganization of Sino-Forest Corporation ('SFC") dated Decemb er 3,2012
(the "Plan").

2

Approval of the Emst & Young Settlement is opposed by Invesco Canada Limited ("Invesco"),
Northwest and Ethical Investments L.P. ('Northwest"), Comitd Syndical National de Retraite
Bdtirente Inc. ("Bdtirente"), Matrix Asset Management Inc. ("Matrix"), Gestion F€rique and
Montrusco Bolton Investments Inc. ("Montrusco") (collectively, the "Objectors"). The Objectors
particularly oppose the no-opt-out and full third-party release features ofthe Ernst & young
Settlement- The Objectors also oppose the motion for a representation order soughr by the
Ontario
Plaintiffs, and move instead for appointment of the Objectors to represent the interests of all
objectors to the Ernst & Youns Settlement.
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3

For the following reasons, I have determined that the Ernst
the Emst & Young Release, should be approved.

& Young Settlement, together with

FACTS
Class Action Proceedings

4

SFC is an integrated forest plantation operator and forest productions company, with most of its
majority ofits business operations located in the southern and eastern regions ofthe
People's Republic of China. SFC's registered office is in Toronto, and its principal business office is
assets and the

in Hong Kong.

5

SFC's shares were publicly traded over the Toronto Stock Exchange. During the period from
March 19, 2007 through June 2, 201 l, SFC made three prospectus offerings of common shares.
SFC also issued and had various notes (debt instruments) outstanding, which were offered to
investors, by way of offering rnemoranda, between March I 9, 2007 and June 2, 201 I .

6

All of SFC's debt or equity public offerings have been underwritten. A total of I I firms (the
"Underwriters") acted as SFC's underwriters, and are named as defendants in the Ontario class
action.

7

Since 2000, SFC has had two auditors: Emst & Young, who acted as auditor from 2000 to 2004
and2007 to 2012, and BDO Limited ("BDO"), who acted as auditor from 2005 to 2006. Ernst &
Young and BDO are named as defendants in the Ontario class action.

8

Following a htne 2,2011 report issued by short-seller Muddy Waters LLC ("Muddy Waters"),
SFC, and others, became embroiled in investigations and regulatory proceedings (with the Ontario
Securities Commission (the "OSC"), the Hong Kong Securities and Futures Commission and the
Royal Canadian Mounted Police) for allegedly engaging in a "complex fraudulent scheme". SFC
concurrently became embroiled in multiple class action proceedings across Canada, including
ontario, Quebec and Saskatchewan (collectively, the "canadian Actions"), and in New york
(collectively with the Canadian Actions, the "Class Action Proceedings"), facing allegations that
SFC, and others, misstated its financial results, misrepresented its timber rights, overstated the value
of its assets and concealed material information about its business operations from investors,
causing the collapse of an artificially inflated share price.

9

The Canadian Actions are cornprised of two components: first, there is a shareholder claim,
brought on behalf of SFC's current and former shareholders, seeking damages in the amount of $6.5
billion for general damages, $174.8 million in connection with a prospectus issued in June 2007,
$330 million in relation to a prospectus issued in June 2009, and $3 19.2 million in relation to a
prospectus issued in December 2009; and second, there is a noteholder claim, brought on behalf of
former holders of SFC's notes (the "Noteholders"), in the amount of approximately $l.8 billion. The
noteholder claim asserts, among other things, damages for loss of value in the notes.
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10

Two other class proceedings relating to SFC were subsequently commenced in Ontario: Szrjt,
et al. v. Sino-Forest Corporation et al. , which commenced on June 8, 201 I ; and Northwest and
Ethical lrwestments L.P. et al. v. Sino-Forest Corporation et al., which commenced on September

26,20t1.

11

In December 201l, there was a motion to determine which of the tluee actions in Ontario
should be permitted to proceed and which should be stayed (the "Carriage Motion"). On January
6,
2012,Perell J' granted carriage to the Ontario Plaintiffs, appointed Siskinds LLp and Koskie
Minsky LLP to prosecute the Ontario class action, and stayed the other class proceedings.

I
I
I
I
I

CCAAProceedings

T

12 SFC obtained an initial order under the Companies'Creditors Arrangement Act,R.S.C. 19g5,
c. C-36 ("CCAr{'; on March 30,2012 (the "Initial Order"), pursuant to which a stay of proceedings
was granted in respect of SFC and certain of its subsidiaries. Pursuant to an order on May g,20lZ,
the stay was extended to all defendants in the class actions, including Ernst & young. Due to
the
stay, the certification and leave motions have yet to be heard.

I
I

13

Throughout the ccAA proceedings, sFC asserted that there could be no effective
restructuring of SFC's business, and separation from the Canadian parent, if the claims asserted
against SFC's subsidiaries arising out of, or connected to, claims against SFC remained outstanding.

14

In addition, SFC and FTI Consulting Canada Inc. (the "Monitor") continually advised that
timing and delay were critical elements that would irnpact on maximization of the value of SFC's
assets and stakeholder recovery.

15

On May 14,2012, an order (the "Claims Procedure Order") was issued that approved a
claims
process developed by SFC, in consultation with the Monitor. In order to identifu
the nature and
extent of the claims asserted against SFC's subsidiaries, the Claims Procedure Order required
any
claimant that had or intended to assert a right or claim against one or more of the subsidiaries,
relating to a purported claim made against sFC, to so indicate on their proof of claim.

16 The Ad Hoc Securities Purchasers' Committee filed a proof of claim (encapsulating the
approximately $7-3 billion shareholder claim and $ I .8 billion noteholder claim) in
the CCAA
proceedings on behalf of all putative class members in the Ontario class
action. The plaintiffs in the
New York class action filed a proof of claim, but did not specify quantum of damages.
Emst &
Young filed a proof of claim for damages and indemnification, The plaintiffs in the
Saskatchewan
class action did not file a proof of claim. A few shareholders filed proofs of claim
separately. No
proof of claim was filed by Kim Orr Barristers P.C. ("Kim Orr"), who represent the
Objectors.
17

Prior to the commencement of the CCAA proceedings, the plaintiffs in the Canadian
Actions
settled with Ptiyry @eijing) consulting company Limited ("poyry") (the
"pciyry settlement"), a
forestry valuator that provided services to SFC. The class was defined as all persons
and entities

T
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who acquired SFC's securities in Canada between March 19,2007 to June 2,2011, and all Canadian
residents who acquired SFC securities outside of Canada during that same period (the "P6yry
Settlement Class").

l8

The notice of hearing to ap.prove the Pdyry Settlement advised the Poyry Settlement Class that
they may object to the prOposed settlement. No objections were filed.

19

Perell J. and Emond J. approved the settlement and certified the Pdyry Settlement Class for
settlement purposes. January 15,2013 was fixed as the date by which members of the pdyry
Settlement Class, who wished to opt-out of either of the Canadian Actions, would have to file an
opt-out form for the claims adminisuator, and they approved the form by which the right to opt-out
was required to be exercised

20

Notice of the certification and settlement was given in accordance with the certification orders
ofPerell J. and Emond J. The notice ofcertification states, in part, that:

IF YOU CHOOSE TO OPT OUT OF THE CLASS, YOU WILL BE OPTING
OUT OF THE ENTIRE PROCEEDING. THIS MEANS T}IAT YOU WILL BE
UNABLE TO PARTICIPATE IN ANY FUTURE SETTLEMENT OR
JUDGMENT REACHED WITH OR AGAINST THE REMAINING
DEFENDANTS.

l
I

I
I
I
I
I
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I
T

2l

The opt-out made no provision for an opt-out on a conditional basis.

22

On June 26,2012, SFC brought a motion for an order directing that claims against SFC that
arose in connection with the ownership, purchase or sale of an equity interest in SFC, and related

indemnity claims, were "equity claims" as defined in section 2 of the CCAA, including the claims
by or on behalf of shareholders asserted in the Class Action Proceedings. The equity claims motion
did not purport to deal with the component of the Class Action Proceedings relating to SFC's notes.

23

In reasons released July 27,2012 [Re sino-Forest corp.,20lz ONSC 4377], I granted the
relief sought by SFC (the "Equity Claims Decision"), finding that "the claims advanced in the
shareholder claims are clearly equity claims". The Ad Hoc Securities Purchasers' Committee did not
oppose the motion, and no issue was taken by any party with the court's determination that the
shareholder claims against SFC were "equity claims". The Equity claims Decision was
subsequently affirmed by the Court of Appeal for Ontario on November 23,2012
lRe Sino-Forest
Corp.,2012 ONCA 8161.
Ernst & Youns Settlement

24

The Emst & Young Settlement, and third party releases, was not mentioned in the early
versions of the Plan. The initial creditors' meeting and vote on the Plan was scheduled to occur on
November 29,2012; when the Plan was amended on November 28,2012,the creditors' meetins
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was adjoumed to November 30,2012.

25

On November 29,2012, Ernst

& Young's counsel

and class counsel concluded the proposed

Ernst & Young Settlement. The creditors'meeting was again adjourned, to December 3,2Q12; on
that date, a new Plan revision was released and the Ernst & Young Settlement was publicly
announced. The Plan revision featured a new Article I l, reflecting the "framework" for the
proposed Emst & Young Settlement and for third-party releases for named third-parfy defendants as
identified at that time as the Underwriters or in the future.

26

On December 3,2012, a large majority of creditors approvedthe Plan. The Objectors note,
however, that proxy materials were distributed weeks earlier and proxies were required to be
submitted three days prior to the meeting and it is evident that creditors submitting prOxies only had
a pre-Article l1 version of the Plan. Further, no equity claimants, such as the Objectors, were
entitled to vote on the Plan. On December 6,2012, the Plan was further amended, adding Emst &
Young and BDo to Schedule A, thereby defining them as named third-party defendants.

27

Ultimately, the Emst & Young settlement provided for the payment by Ernst & young of
$1 17 million as a settlement fund, being the full monetary contribution by Ernst & Young to settle
the Emst & Young claims; however, it remains subject to court approval in ontario, and
recognition in Quebec and the United States, and conditional, pursuant to Article 1 I .l of the Plan,
upon the following steps:

(a)
(b)
(c)
(d)
(e)

the granting of the sanction order sanctioning the Plan including the terms
of the Emst & Young Settlement and the Emst & Young Release (which
preclude any right to contribution or indemnity against Emst & Young);
the issuance of the Settlement Trust Order;
the issuance ofany other orders necessary to give effect to the Emst &
Young Settlement and the Emst & Young Release, including the Chapter
l5 Recognition Order;
the fulfillment of all conditions precedent in the Emst & young
Settlement; and
all orders being final orders not subject to further appeal or challenge.

28

on December 6,2012, Kim orr filed a notice of appearance in the ccAA proceedings on
bebalfofthree objectors: Invesco, Northwest and B6tirente. These objectors opposed the
sanctioning ofthe Plan, insofar as it included Article I l, during the Plan sanction hearing on
December '1,2012.

29

At the Plan sanction hearing, SFC's counsel made it clear that the PIan irself did not embody
the Emst & Young Settlement, and that the parties'request that the Plan be sanctioned did not also
cover approval of the Ernst & Young Settlement. Moreover, according to the Plan and minutes of
settlement, the Emst & Young Settlement would not be consummaled (r.e. money paid and releases
eFfective) unless and until several conditions had been satisfied in the future.
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30

The Plan was sanctioned on December 10,2012 with Article I l. The Objectors take the
position that the Funds' opposition was dismissed as premature and on the basis that nothing in the
sanction order affected their rights.

31

On December 13,2012, the court directed that its hearing on the Ernst & Young Settlement
would take pface on January 4,2013, under both the CCAA and the Class Proceetlings Act, 1992,
s.o. 1992, c. 6 ("cPA"). Subsequently, the hearing was adjourned to February 4,2013.

32

On January 75,2013, the last day ofthe opt-outperiod established by orders ofPerell J. and
Emond J', six institutional investors represented by Kim On filed opt-out forms. These institutional
investors are Northwest and Bitirente, who were two of the three institutions represented by Kim
Orr in the Caniage Motion, as well as Invesco, Matrix, Montrusco and Gestion Ferique (all of
which are members of the Pdyry Settlement Class).

33

According to the opt-out forms, the objectors held approximately l.6yo of SFC shares
outstanding on June 30, 201I (the day the Muddy Waters report wa$ released). By way of contrast,
Davis Selected Advisors and Paulson and Co., two of many institutional investors who support the
Emst & Young Settlement, controlled more than 25% of SFC's shares at this time. In addition, the
total number of outstanding objectors constitutes approximately 0.24o/o of the 34,177 SFC beneficial
shareholders as ofApril 29,2011.

LAW AND ANALYSIS

34

The Claims Procedure Order of May 14,2012, at paragraph 17, provides that any person that
does not file a proof of claim in accordance with the order is barred from making or enforcing such
claim as against any other person who could claim contribution or indemnity from the Applicant.
This includes claims by the Objectors against Emst & Young for which Ernst & Young could claim

indemnity from SFC.

35 The Claims Procedure Order also provides that the Ontario Plaintiffs are authorized to file one
proof of claim in respect of the substance of the matters set out in the Ontario class action, and that
the Quebec Plaintiffs are similarly authorized to file one proof of claim in respect of the substance
of the matters set out in lhe Quebec class action. The Objectors did not object to, or oppose, the
Claims Procedure Order, either when it was sought or at any time tlrereafter. The Objectors did not
file an independent proof of claim and, accordingly, the Canadian Claimants were authorized to and
did file a proof of claim in the representative capacity in respect of the Objectors' claims.
36

The Emst

& Young Settlement

is part of a CCAA plan process. Claims, including contingent
claims, are regularly compromised and settled within CCAA proceedings. This includes outstanding
litigation claims against the debtor and third parties. Such compromises fully and finally dispose of
such claims, and it follows that there are no continuing procedural or other rights in such
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proceedings. Simply put, there are no "opt-outs" in the CCAA.

37

It

38

As noted by Pepall J. (as she thenwas) inRobertson,para. 8:

is well established that class proceedings can be settled in a CCAA proceeding. See
Robertson v. ProQuest Information and Learning Co. , 201 I ONSC 1647 lRobertsonf.

When dealing with the consensual resolution of a CCAA claim filed in a claims
process that arises out ofongoing litigation, typically no court approval is

required. In contrast, class proceedings settlements must be approved by the
court. The notice and process for dissemination of the settlement agreement must
also be approved by the court.

39

In this case, the notice and process for dissemination have been approved.

40

The Objectors take the position that approval of the Emst & Young Settlement would render
their opt-out rights illusory; the inherent flaw with this argument is that it is not possible to ignore
the CCAA proceedings.

4l

In this case, claims arising out of the class proceedings are claims in the CCAA process.
ccAA claims can be, by defrnition, subject to compromise. The claims procedure order
establishes that claims as against Ernst & Young fall within the CCAA proceedings. Thus, these
claims can also be the subject of settlement and, if settled, the claims of all creditors in the class can
also be settled.

42 In my view, these proceedings are the appropriate time and place to consider approval of the
Ernst & Young Settlement. This court has the jurisdiction in respect of both the CCAA and the
CPA.
Should the Court Exercise lts Discretion to Approve the Settlement

43

Having established the jurisdictional basis to consider the motion, the central inquiry is
whether the court should exercise its discretion to approve the Emst & Young Settlement.
CCAA Interpretation

44

The ccAA is a "flexible sratute", and the court has "jurisdiction to approve major
transactions, including settlement agreements, during the stay period defined in the Initial Order".
The CCAA affords courts broad jurisdiction to make orders and "fill in the gaps in legislation so as

to give effect to the objects of the cCAA." fRe Nortel Networks corp.,2Ol0 QNSC 170g, paras.

66-70("ReNortel'))iRecanadianRedcrosssociety(1998).5c.B.R.

(4th)z9g,72oI.c.gg.

para.43 (Ont. C.J.)l

45

Further, as the Supreme Courl of Canada explained in Re Ted Leroy Trucking Ltd.
[Century
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ServicesJ,2010 SCC 60, para. 58;

CCAA decisions are often based on disoetionary grants ofjurisdiction. The
incremental exercise ofjudicial discretion in commercial courts under conditions
one practitioner aptly described as "th€ hothouse ofreal time litigation" has been
the primary method by which the CCAA has been adapted and has evolved to
meet contemporary business and social needs (internal citations omitted). ...
When large companies encounter difficulty, reorganizations become increasingly
complex. CCAA courts have been called upon to innovate accordingly in
exercising theirjurisdiction beyond merely staying proceedings against the
Debtor to allow breathing room for reorganization. They have been asked to
sanction measures for which there is no explicit authority in the CaAA.
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46

It is also established that third-party releases are not an uncommon feature of complex
restructurings under the CCAA[t4TB Financial v. Metcalf and Mansfield Alternative Investments

II

corp.,2008 0NCA 587 ("ATB Financial"); Re Nortel, supra; Robertson, supra; Re Muscle Tech
Research and Development Inc. (2007),,30 c.B.R. (5th) 59, 156 A.c.w.s. (3d) zz (ontario s.c.J.)
('Muscle Tech"); Re Grace Canada Inc. (2008), 50 C.B.R. (5th) 25 (Ont. S.C.J.); Xe
Allen-Vanguard Corporation, 2011 ONSC 501 71.

47

The Court of Appeal for Ontario has specifically confirmed that a third-party release is
justified where the release forms part of a comprehensive compromise. As Blair J. A. stated in ATB
Financial, supra:

69.

70'

71.
a)
b)

In keeping with this scheme and purpose, I do not suggest that any and all
releases between creditors of the debtor company seeking to restructure and third
parties may be made the subject of a compromise or arrangement between the
debtor and its creditors. Nor do I think the fact that the releases may be
"necessary" in the sense that the third parties or the debtor may refuse to proceed
without them, of itself, advances the argument in favour of finding jurisdiction
(although it may well be relevant in terms of the faimess and reasonableness
analysis).
The release of the claim in question must be justified as part of the compromise
or arrangement between the debtor and its creditors. In short, there must be a
reasonable connection between the third party claim being compromised in the
plan and the restructuring acbieved by the plan to warrant inclusion ofthe third

party release in the plan ...
In the course of his reasons, the application judge made the following findings,
all of which are amply supported on the record:
The parties to be released are necessary and essential to t}re restructuring ofthe
debtor;
The claims to be released are rationally related to the purpose of the plan and

1

I
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necessary for it;

c)
d)
e)
72.

The Plan cannot succeed without the releases;
The parties who are to have claims against them released are contributins in a
tangible and realistic way to the Plan; and
The PIan will benefit not only the debtor companies but creditor Noteholders
generally.
Here, then - as was the case in T&N - there is a close connection between the
claims being released and the resfucturing proposal. The tort claims arise out of
the sale and distribution of the ABCp Notes and their collapse in value, just as do
the contractual claims of the creditors against the debtor companies. The purpose
of the restructuring is to stabilize and shore up the value of those nstes in the
long run. The third parties being released are making separate contributions to
enable those results to materialize. Those contributions are identified earlier, at
para. 31 ofthese reasons. The applicationjudge found that the claims being
released are not independent of or unrelated to the claims that the Noteholders
have against the debtor companies; they are closely connected to the value of the
ABCP Notes and are required for the plan to succeed ...

73-

I am satisfied that the wording of the ccAA - construed in light of the purpose,
objects and scheme of the Act and in accordance with the modern principles of
statutory interpretation - supports the court's jurisdiction and authority to sanction
the Plan proposed here, including the contested third-party releases contained in
it.

78.

'.. I believe the open-ended ccAA permits third-party releases that are
reasonably related to the restructuring at issue because they are encompassed in
the comprehensive terms "compromise" and "arrangement" and because of the

double-voting majority and court sanctioning statutory mechanism that makes
them binding on unwilling creditors.

ll3.
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Atpara.Tlabovelrecitedanumberoffactualfindingstheapplicationjudge
made in concluding that approval of the plan was within his jurisdiction under
the ccAA and that it was fair and reasonable. For convenience, I reiterate them
here - with two additionar findings - because they provide an important
foundation for his analysis concerning the faimess and reasonableness ofthe
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a)
b)

Plan. The applicationjudge found that:
The parties to be released are necessary and essential to the restructuring ofthe
debtor;
The claims to be released are rationally related to the purpose of the Plan and
necessary for

c)
d)
e)
f)
g)

it;

The Plan cannot succeed without the releases;
The parties who are to have claims against them released are contributing in a
tangible and realistic way to the plan;
The Plan will benefit not only the debtor companies but creditor Noteholders

generally;
The voting creditors who have approved the Plan did so with knowledge of the
nature and effect ofthe releases; and that,
The releases are fair and reasonable and not overly broad or offensive to public
policy.

48

Furthermore, in ATB Financial, supra, para. I11, the Court of Appeal confirmed that parties
to settle allegations of fraud and to include releases ofsuch claims as part ofthe
settlement. It was noted that "there is no legal impediment to granting the release of an antece6ent
claim in fraud, provided the claim is in the contemplation of the parties to the release at the time it is
are entitled

given".
Relevant CCAA Factors

49

In assessing a settlement within the CCAA context, the court looks at the followine three
factors, as articufated in Robertson, supra:

(a)
(b)
(c)

whether the settlement is fair and reasonable;
whether it provides substantial benefits to other stakeholders: and
whether it is consistent with the pu{pose and spirit of the CCAA.

50

Where a settlement also provides for a release, such as here, courts assess whether there is "a
reasonable connection between the third party claim being compromised in the plan and the
restructuring achieved by the plan to warrant inclusion of the third party release in the plan".
Applying this "nexus test" requires consideration of the following factors: [,478 Financial, supra,
para.701

(a)
(b)
(c)
(d)
Counsel Submissions

Are the claims to be released rationally related to the purpose of the plan?
Are the claims to be released necessary for the plan of arrangement?
Are the parties who have claims released against them contributing in a
tangible and realistic way? and
Will the plan benefit the debtor and the creditors generally?
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51

The Objectors argue that the proposed Ernst & Young Release is not integral or necessary to
the success of Sino-Forest's restructuring plan, and, therefore, the standards for granting third-party
releases in the CCAA are not satisfied. No one has asserted that the parties require the Emst &
Young Settlement or Emst & Young Release to allow the Plan to go forward; in fact, the plan has
been implemented prior to consideration of this issue. Further, the Objectors cohtend that the $ I 17
million settlement payment is not essential, or even related, to the restructuring, and that it is

conceming, and telling, that varying the end of the Ernst & Young Settlement and Emst
Release to accommodate opt-outs would extinguish the settlement.

& young

52

The Objectors also argue that the Ernst & Young Settlement should not be approved because
it would vitiate opt-out rights of class members, as conferred as follows in section 9 of the CpA:
"Any member of a class involved in a class proceeding may opt-out of the proceeding in the manner
and within the time specified in the certification order." This right is a fundamental element of
procedural fairness in the Ontario class action regime [Flsc] er v. IG Investment Management Ltd.,
2012 ONCA 47 , para.691, and is not a mere technicality or illusory. It has been described as
absolute lDurling v. Sunrise Propane Energt Group Inc.,20t I ONSC 2661. The opt-out period
allows persons to pursue their self-interest and to preserve their rights to pursue individual actions
lMangan v. Inco Ltd., (1998), 16 C.p.C. (4th) 165, 38 o.R. (3d) 703 (ont. c.J.)1.

53

Based on the foregoing, the Objectors submit that a proposed class action settlement with
Emst & Young should be approved solely under the CPA, as the Pciyry Settlement was, and not
through misuse of a third-party release procedure under the CCAA. Further, since the minutes of
settlement make it clear that Ernst & Young retains discretion not to accept or recognize normal
opt-outs ifthe CPA procedures are invoked, the Ernst & Young Settlement should not be approved
in this respect either.

54

Multiple parties made submissions favouring the Ernst & Young Settlement (with the
accompanying Ernst & Young Release), arguing that it is fair and reasonable in the circumstances,
benefits the CCAA stakeholders (as evidenced by the broad-based support for the plan and this
motion) and rationally connected to the Plan.

55

Ontario Plaintiffs'counsel submits that the form ofthe bar order is fair and properly balances
the competing interests of class members, Ernst & Young and the non-settling defendants as:

(a)
(b)
(c)
(d)

class members are not releasing their claims to a greater extent than
necessary;

Ernst & Young is ensured that its obligations in connection to the
Settlement will conclude its liability in the class proceedings;
the non-settling defendants will not have to pay more following a judgment
than they would be required to pay if Emst & young remained as a

defendant in the action; and
the non-settling defendants are granted broad rights ofdiscovery and an
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appropriate credit in the ongoing litigation, if it is ultimately determined by
is a right of contriburion and indemnity between the

::T":r:lj*lrt:ere

56

& Young's support has simplified and accelerated the Plan process,
including reducing the expense and management time otherwise to be incurred in litigating claims,
and was a catalyst to encouraging many parties, including the Underwriters and BDO, to withdraw
their objections to the Plan. Further, the result is precisely the type of compromise that the CCAA is
designed to promote; namely, Emst & Young has provided a tangible and significant contribution to
the Plan (notwitbstanding any pitfalls in the litigation claims against Ernst & Young) that has
enabled SFC to emerge as Newco/lrlewcoll in a timely way and with potential viability.
SFC argues that Emst

57

Ernst & Young's counsel submits that the Ernst & Young Settlement, as a whole, including the
Ernst & Young Release, must be approved or rejected; the court cannot modify the terms of a
proposed settlement. Further, in deciding whether to reject a settlement, the court should consider
whether doing so would put the settlement in 'Jeopardy of being unravelled". In this case, counsel
submits there is no obligation on the parties to resume discussions and it could be that the parties
have reached their limits in negotiations and

will

backtrack from their positions or abandon the

effort.
A

nallts i.s and C onc I us i ons

58

The Ernst & Young Release forms part of the Ernst & Young Settlement. In considering
whether the Emst & Young Settlement is fair and reasonable and ought to be approved, it is
nece ssary to consider whether the Emst & Young Release can be justified as part of the Ernst &
Young Settlement. See ATB Financial, supra, para.70, as quoted above.

59

In considering the appropriateness of including the Emst & Young Release, I have taken into
account the following.

60

Firstly, although tJre Plan has been sanctioned and implemented, a significant aspect of the
Plan is a distribution to SFC's creditors. The significant and, in fact, only monetary contribution that
can be directly identified, at this time, is the $l l7 million from the Ernst & Young Settlement.
Simply put, until such time as the Ernst & Young Settlement has been concluded and the settlement
proceeds paid, there can be no distribution of the settlement proceeds to parties entitled to receive
them. It seems to me that in order to effect any distribution, the Ernst & Young Release has to be
approved as part of the Emst & Young Settlement.

61

Secondly, it is apparent that the claims to be released against Ernst & Young are rationally
related to the purpose of the Plan and necessary for it. SFC put forward the Plan. As I outlinecl in
the Equity Claims Decision, the claims of Ernst & Young as against SFC are intertwined to the
extent that they cannot be separated. Similarly, the claims of the Objectors as against Emst &

Young are, in my view, intertwined and related to the claims against SFC and to the purpose of the

Page 16

Plan.

62

Thirdly, although the Plan can, on its face, succeed, as evidenced by its implementation, the
reality is that without the approval of the Ernst & Young Settlement, the objectives of the Plan
remain unfulfilled due to the practical inability to distribute the settlement proceeds. Further, in the
event that the Ernst & Young Release is not approved and the litigation continues, it becomes
circular in nature as the position of Emst & Young, as detailed in the Equity Claims Decision,
involves Emst & Young bringing an equity claim for contribution and indemnity as against SFC.

63

Fourthly, it is clear that Ernst & Young is contributing in a tangible way to the Plan, by its
significant contribution of $ I l7 million.

64

Fifthly, the Plan benefits the claimants in the form of a tangible distribution. Blair J.A., at
paragraph 113 of ATB Financial, supra, referenced two further facts as found by the application
judge in that case; namely, the voting creditors who approved the Plan did so with the knowledge of
the nature and effect ofthe releases. That situation is also present in this case.

65

Finally, the application judge in ATB Financial, supra, held that the releases were fair and
reasonable and not overly broad or offensive to public policy. In this case, having considered the
altematives of lengthy and uncertain litigation, and the full knowledge of the Canadian plaintiffs, I
conclude that the Ernst & Young Release is fair and reasonable and not overly broad or offensive to
public policy.

66

In my view,, the Emst & Young Settlement is fair and reasonable, provides substantial benefits
to relevant stakeholders, and is consistent with the purpose and spirit of the CCAA. In addition, in
my view, the factors associated with the ATB Financial nexts test favour approving the Emst &
Young Release.

67 ln Re Nortel, supra,para.8l, I noted that the releases benefited creditors generally because
they "reduced the risk of litigation, protected Nortel against potential contribution claims and
indemnity claims and reduced the risk of delay caused by potentially complex litigation and
associated depletion of assets to fund potentialty significant litigation costs". In this case, there is a
connection between the release of claims against Emst & Young and a distribution to creditors. The
plaintiffs in the litigation are shareholders and Noteholders of SFC. These ptaintiffs have claims to
assert against SFC that are being directly satisfied, in part, with the payment of $ I I 7 million by
Emst & Young.
68

In my view, it is clear that the claims Emst & Young asserted against sFC, and SFC's
subsidiaries, had to be addressed as part ofthe restructuring. The interrelationship between the
various entities is further demonstrated by Ernst & Young's submission that the release of claims by
Emst & Young has allowed SFC and the SFC subsidiaries to contribute their assets to the
restructuring, unencumbered by claims totalling billions of dollars. As SFC is a holding company
with no material assets of its own, the unencumbered participation of the SFC subsidiaries is crucial
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to the restructuring.

69

At the outset and during the CCAA proceedings, the Applicant and Monitor specifically and
consistently identified timing and delay as critical elements that would impact on maximization of
the value and preservation of SFC's assets.

70

Counsel submits that the claims against Emst & Young and the indemnity claims asserted by
Ernst & Young would, absent the Emst & Young Settlement, have to be finally determined before
the CCAA claims could be quantified. As such, these steps had the potential to significantly delay
the CCAA proceedings. Where the claims being released may take years to resolve, are risky,
expensive or otherwise uncertain of success, the benefit that accrues to creditors in having them
settled must be considered. see Re Nortel, supra, paras.73 and 8l; and Muscle Tech,-supra, paras.
19-21-

7l

Implicit in my findings is rejection of the Objectors'arguments questioning the validity of the
Ernst & Young Settlement and Ernst & Young Release. The relevant consideration is whether a
proposed settlement and third-party release sufficiently benefits all stakeholders tojustify court
approval. I reject the position that the $l l7 million settlement payment is not essential, or even
related, to the restructuring; it represents, at this point in tirne, the only real monetary consideration
available to stakeholders. The potential to vary the Emst & Young Settlement and Emst & Young
Release to accommodate opt-outs is futile, as the court is being asked to approve the Ernst & Young
Settlement and Emst & Young Release as proposed.

72

I do not accept that the class action settlement should be approved solely under the CPA. The
reality facing the parties is that SFC is insolvent; it is under CCAA protection, and stakeholder
claims are to be considered in the context of the CCAA regime. The Objectors' claim against Emst
& Young cannot be considered in isolation from the CCAA proceedings. The claims against Emst
& Young are interrelated with claims as against SFC, as is made clear in the Equity Claims
Decision and Claims Procedure Order.

73

Even ifone assumes that the opt-out argument ofthe Objectors can be sustained, and opt-out
rights fully provided, to what does that lead? The Objectors are left with a claim against Ernst &
Young, which it then has to put forward in the CCAA proceedings. Without taking into account any
argument that the clairn against Emst & Young may be affected by the claims bar date, the claim is
still capable of being addressed under the Claims Procedure Order. In this way, it is again subject to
the CCAA fairness and reasonable test as set out in ATB Financial, supra.

74

Moreover, CCAA proceedings take into account a class of creditors or stakeholders who
possess the same legal interests. In this respect, the Objectors have the same legal interests as the
Ontario Plaintiffs. Ultimately, this requires consideration of the totality of the class. In this case, it is
clear that the parties supporting the Emst & Young Settlement are vastly superior to the Objectors,
both in number and dollar value.
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75

Although the right to opt-out of a class action is a fundamental element of procedural faimess
in the Ontario class action regime, this argument cannot be taken in isolation. It must be considered
in the context of the CCAA.

76

The objectors are, in fact, part ofthe group that will benefit from the Ernst & young
Settlement as they specifically seek to reserve their rights to "opt-in" and share in the spoils.

77 It is also clear that thejurisprudence does not permit a dissenting stakeholder to opt-out ofa
restructuring. fRe sammi Atlas Inc., (1998),3 c.B.R. (4th) 171 (ont. Gen. Div. (commercial
List)).] If that were possible, no creditor would take part in any CCAA compromise where they
were to receive less than the debt owed to them. There is no right to opt-out of any CCAA process,
and the statute contemplates that a minority of creditors are bound by the plan which a majority
have approved and the court bas determined to be fair and reasonable.
78

SFC is insolvent and all stakeholders, including the Objectors, will receive less than what they
are owed' By virtue of deciding, on their own volition, not to participate in the CCAA process, the

Objectors relinquished their right to file a claim and take steps, in
to vote in the CCAA proceeding.

a

timely v/ay, to assert their rights

79

Further, even if the Objectors had filed a claim and voted, their minimal l.60lo stake in SFC's
outstanding shares when the Muddy Waters report was released makes it highly unlikely that they
could have altered the outcome.

80 Finally, although the Objectors demand a right to conditionally opt-out of a settlement, that
right does not exist under the CPA or CCAA, By virtue of the certification order, class members
had the ability to opt-out ofthe class action. The Objectors did not opt-out in the true sense; they
purported to create a conditional opt-out. Under the CPA, the right to opt-out is "in the manner and
within the time specified in the certification order". There is no provision for a conditional opt-out
in the CPA, and Ontario's single opt-out regime causes "no prejudice ... to putative class members".
[cPA, section 9; osmun v. cadbury Adams canada Inc. e009),85 c.p.c. (6th) 148, paras.43-46
(ont. s.c-J-); and, Eidoo v. Infineon Technologies AG,z0rz oNSc 7299.1 Miscellaneous
81

For greater certainty, it is my understanding that the issues raised by Mr. O'Reilly have been
clarified such that the effect of this endorsement is that the Junior Objectors will be included with
the same status as the Ontario Plaintiffs.

DISPOSITION

82

In the result, for the foregoing reasons, the motion is granted. A declaration shall issue to the
effect that the Emst & Young Settlement is fair and reasonable in all the circumstances. The Emst
& Young Settlement, together with the Emst & Young Release, is approved and an order shall issue
substantially in the form requested. The motion of the Obiectors is dismissed.
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Case Name:

Invesco Canada Ltd. v. Sino-Forest Corp,

fnvesco Canada Ltd., Northwest & Ethical Investments L.P.,
Comit6 Syndical National de Retraite Bfftirente Inc., Matrix
Asset Management Inc., Gestion F6rique, and Montrusco Bolton
lnvestments Inc.
v,
The Trustees of the Labourers' Pension Fund of Central and
Eastern Canada, The Trustees of the International Union of
Operating Engineers Local 793 Pension Plan for Operating
Engineers in Ontario, Sjunde SP-Fonden, David Grant and Robert
Wong and Sino-Forest Corporation, Ernst & Young LLP, BDO
Limited (formerly known as BDO McCabe Lo Limited), Allen T. Y.
Chan, Kai Kit Poon, David J. Ilorsley, Credit Suisse Securities
(Canada), Inc., TD Securities fnc., Dundee Securities
Corporation, RBC Dominion Securities Inc., Scotia Capital
Inc., CIBC World Markets Inc., Merrill Lynch Canada Inc.,
Canaccord Financial Ltd., Maison Placements Canada Inc.,
Credit Suisse Securities (USA) LLC, Merritl Lynch, Pierce,
Fenner & Smith Incorporated (successor by merger to Bank of
America Securities LLC), and Piiyry @eijing) Consulting
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File No.: 35541

Supreme Court of Canada

Record created: September 24, 2013.
Record updated: March 13,2014.

Appeal From:
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO
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Status:

Application for leave to appeal dismissed with costs (without reasons) March 13. 2014.
Catchwords:
Banlvuptcy and insolvency -- Civil procedure -- Class actions Opting out -- Settlement releasing
Ernst & Young LLP from any claims arisingfrom its auditing ofsino-Forest Corporation approved
as part of sino-Forest's plan of compromise and reorganization -- Applicants objecting to
settlement because they wish to preserae their right to opt out of any class proceedings -- Whether
in a class action it is permissible for a settling defendant and counsel
for class plaintffi to agree on
an explicit no-opt-out provision as part of the proposed settlement, and
for the courr rc approve
such a provision -- Whether absent class members lack standing under the Class Proceedings Act to
appeal an order approving the settlement of a class proceeding that explicitty prohibits them
from
opting out -- companies'creditors Anangement Act, R.S.C. 1985, c. C-36
proceed.ings
class
Act, 1992, S.O. 1992, c. 6.

Case Summary:

A settlement releasing Emst & Young LLP from any claims arising from its auditing of Sino-Forest
Corporation was part of Sino-Forest's plan of compromise and reorganization following a
bankruptcy triggered by allegations of corporate fraud. The applicants object to the settlement
because they wish to preserve their right to opt out of any class proceedings and pursue an
independent claim against Ernst & young.
The chambers judge granted the motion for an order sanctioning the plan of compromise and
reorganization, and approved the Emst & Young settlement. The Court of Appeal denied leave
appeal from those decisions.

Proceedings Act, 1992.

Counsel:
Won J. Kirn (Kim On Barristers p.C.), for the motion.
Robert W. Staley (Bennett Jones LLp). contra.

Chronology:

l.

to

It subsequently quashed the applicants'appeals under s. 30 ofthe Class

Application for leave to appeal:
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FILED: September 24, 2013.
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UPON APPLICATION by the applicants for an order joining the orders of the
Court of Appeal for Ontario, Numbers M42068 andM42399, dated June 26,
2013 and Numbers C56961, M42436 andM42453, dated June ZB,Z0l3
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Miscellaneous motion granted January 22,2014- Before: R. Bilodeau, Registrar.

AND HAVING READ the material filed;

IT IS HEREBY ORDERED THAT:
The motion is granted without costs.

3.

Application for leave to appeal:

SUBMITTED TO THE COURT: January 27,2014. DISMISSED WITH
(without reasons). Before:LeBel, Karakatsanis and

$?]ff.#-.h13,2014
The applications for leave to appeal are dismissed with costs to the respondents
The Trustees ofthe Labourers'Pension Fund ofCentral and Eastern Canada, The
Trustees of the International Union of Operating Engineers Local 793 Pension
Plan for Operating Engineers in Ontario, Sjunde SP-Fonden, David Grant and
Robert Wong, the respondent Sino-Forest Corporation, the respondent Ernst &

Young LLP and the respondents Credit Suisse Securities (Canada), Inc., TD
Securities Inc., Dundee Securities Corporation, RBC Dominion Securities Inc.,
Scotia Capital Inc., CIBC World Markets Inc., Menill Lynch Canada Inc.,
Canaccord Financial Ltd., Maison Placements Canada Inc., Credit Suisse
Securities (USA) LLC and Menill Lynch, Pierce, Fenner & Smith Incorporated
(Successor by merger to Bank of America Securities LLC).

Procedural Historv:

I

Judgment at first instance: Motion for order sanctioning plan
ol' compromise and reorganization granted.

I

Ontario Superior Court of Justice (Morawetz J.), December
10,2012.
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2012 ONSC 7050.
Judgment at first instance: Motion for approval of settlement
granted.

Ontario Superior Court of Justice (Morawetz J.), March
20,2013.
2013 ONSC 1078.
Judgment on appeal: Motions for leave to appeal dismissed. Court of Appeal for Ontario
(MacFarland, Watt and Epstein JJ.A.), June 26,2013.
2013 ONCA 456; [2013] O.J. No. 3085.
Judgment on appeal: Appeals quashed and motion to act as
representative plaintiff dismissed.
Court of Appeal for Ontario (MacFarland, Watt and Epstein
JJ.A.), June 28,2013.

20r3 ONCA s00.
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(Trustees of) v. Sino-X'orest Corp.
IN TIIE MATTER OF the Companies' Creditors Arrangement Act,
RS.C. 1985. c. C-36. as amended
AND IN TIIE MATTER OF a plan of compromise or arrangement of
Sino-Forest Corporation, Applicant
RE: The Trustees ofthe Labourers'Pension Fund ofCentral
and Eastern Canada, The Trustees ofthe International Union of
Operating Engineers Local 793 Pension Plan for Operafing
Engineers in Ontario, Sjunde Ap-Fonden, David Grant and Robert
Wong, Plaintiffs, and
Sino-Forest Corporation, Ernst & Young LLP, BDO Limited
(formerly known as BDO McCabe Lo Limited), Allen T.Y. Chan, W'
Judson Martin, Kai Kit Poon, David J. Horsley, William E.
Ardell, James P. Bowland James M.E. Hyde, Edmund Mak, Simon
Murray, Peter Wang, Garry J. West, P,Yry (Beijing) Consulting
Company Limited, Credit Suisse Securities (Canada) Inc., TD
Securities Inc., I)undee Securities Corporation, RBC Dominion
Securities Inc., Scotia Capital Inc., CIBC World Markets Inc.,
Merrill Lunch Canada Inc., Canaccord Financial Ltd., Maison
Placements Canada Inc., Credit Suisse Securities (USA) LLC and
Merrill Lynch, Pierce, Fenner & Smith Incorporated (successor
by merger to Banc of America Securities LLC), Defendants
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(54 paras.)

I
Civil litigation -- Civil procadure -- Parties -- Class or representative actions -- Class-counsel -Fees -- Procedure -- Settlements -- Motions by plaintifs to approye claims and distribution protocol
and lawyer'sfees and motioh by plaintiffs in US class action to approve lawyer's disbursements and
fees allowed -- Proposed distribution plan provided that persons with stronger claims would receive
more on per dollor basis than those with weaker claims Protocol providedfair and reasonable
process for allocation and distribution of net settlement proceeds
- Fees and disbursements of
counsel were consistent wifr retainer agreement, were fair and reasonable and were within range
courts had approved in pastn-,- Counsel took significant risk, devoted considerable time, and
achieved good result.

Motions by the plaintiffs to $prove claims and distribution protocol and lawyer's fees and motion
by plaintiffs in US class action to approve lawyer's disbursements and fees. Sino-Forest Corporation
('SFC") was a publicly+radd.d forestry company with a registered office in Toronto and the majority
ofits operations located in drina. It applied for and was granted protection from its creditors
following the publication of illegations that SFC was a massive Ponzi scheme and that its public
disclosures contained misrep4esentations regarding its business and affairs. Class actions were
commenced in Ontario, Querq." and New York. In November 2012, a settlement was reached with
Ernst & Young ("E&Y") who acted as auditor for SFC during the relevant time, The settlement
provided for payment of $ I 1 7 million in full settlement of all claims that related to SFC against
E&Y and its affiliates. The settlement was approved. The approval order provided that the net
settlement proceeds wete to be distributed among securities claimants. The plaintiffs proposed a
protocol for the allocation ad distribution of settlement funds. The protocol provided that securities
claimants were to participate in a claims process and receive compensation based on the loss
suffered by each securities glaimant attributable to the alleged misrepresentation and the strength of
different types of claims that eacb securities claimant advanced against E&Y. Canadian class
counsel and insolvency coundel sought fees of917,846,250 and disbursements of$1,737,650. US
Class counsel sought fees in tJre amount of $2,340,000 CDN and disbursements of $ I 5 I I I USD.
,6

HELD: Motions allowed. Thc protocol, which had wide support, provided a fair and reasonable
process for the allocation and distribution of the net settlement proceeds. The fees and
disbursements of Canadian dass counsel and insolvency counsel were consistent with the retainer
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agreement, were fair and reasonable and were within the range of percentages that Ontario courts
had approved in the past. Counsel took on a significant risk and devoted a considerable amount of
time, and achieved a good result. The fees and disbursements of US Class counsel were fair and
reasonable having regard to the litigation and recovery risks undertaken and the success achieved.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 6

Counsel:

Kirk M. Baert, Kenneth Rosenberg, and A. Dimitri Lascaris, for the Canadian Class Action
Plaintiffs and CCAA Representative Counsel.
John Fabello and Rebecca Wise, for the Underwriters and initial Purchasers.
James Doris, for the U.S. Class Action Plaintiffs.

Jennifer A. Whincup, for Kai Kip Poon.
Caroline Descours, for the Ad Hoc Commiftee of Noteholders.
Kenneth Dekker, for BDO Limited.
Jonathan G. Bell, for Sino-Forest Corporation.
David Sterns, for the Objector, Robert Wong.
Yonatan Rozenszajn, for Invesco Canada Limited, Northwest & Ethical Investments LP and
Comit6 Syndical National de Retraite BAtirente Inc.
Peter Osborne, and Shara Roy, for Emst & Young LLP.

ENDORSEMENT

I

G.B. MORAWETZ R.S.J.:- On December 13,2013,I heard three motions. On December 27,
2013, the motion records were endorsed as follows:

(a)

Motion Record of the Plaintiffs

Page 4

(Claims and Distribution Protocol)

The motion is granted. The claims and Distribution protocol is approved.
Reasons

o)

will follow.

Motion Record of the Plaintiffs

T

(Motion for Fee Approval)

The fees and disbursements of Koskie Minsky LLp, Siskinds LLp and
Paliare Roland Rosenberg Rothstein LLp are approved in the requested
amounts. Reasons

(c)
2

will follow.

Motion Record of the Plaintiffs in the U.S. Class Action The motion is
granted- The fees and disbursements of Cohen Milstein Sellers and Toll
PLLC are approved in the requested amount. Reasons wilr foilow.

These are the reasons in respect of all three motions.

Background

3

The facts have been extensively reviewed in previous endorsements.

4

on March 30, 2012, sino-Forest corporation ("SFC"), SFC applied for and was granted
protection from its creditors pursuant to the Companies' Creditors Arrangement Act,R.S.C.,
19g5,
c. C-36 (the "CCAA").

5

The CCAA proceedings were commenced following the publication of allegations
on June 2,
SFC was a massive "Ponzi" scheme and that its public disclosures contained
misrepresentations regarding its business and affairs.
201

I that

6

This action was commenced under the class proceedings Act, 1992,s.o. 1992, c. 6 (the
"CPAU)' Class proceedings were also commenced in the province of
euebec and New york State.

7

In November 2072, a settlement, conditional on court approval, was reached
with Emst &
Young LLP ("E&Y") which provides forpayment of $l l7 million in full settlement
of all claims
that relate to SFC as against E&y, Ernst & young Global Limited, and
their affiliates.

8

On December 10,2012,I granted an order (the "Sanction Order") sanctioning
the plan
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Compromise and Reorganization, dated December 3,2012, of SFC (the "Plan"), pursuant to s. 6
the ccAA. The reasons are reported at sino-Forest corporation (Re),2012 ONSC 7050.

of

9

On March 20, 2013, I granted an order approving the settlement with E&Y (the "Settlement
Approval Order"). The reasons are reported at Labourers' Pension Fund ofCentral and Eastern
Canada v. Sino-Forest Corporation,2Ol3 ONSC I 078. The Settlement Approval Order provides
that the net settlement proceeds (net of class counsel fees and other expenses) are to be distributed
among Securities Claimants (excluding the defendants and their affiliates).

10

Both the Sanction Order and the Settlement Approval Order were the subject of a leave
application to the Court of Appeal for Ontario. The motions for leave to appeal were dismissed,
with reasons reported at Labourers' Pension Fund of Central and Eastern Canada v.Sino-Forest
Corporation, 2013 ONCA 456.
(a) Claims and Distribution Protocol

11

The plaintiffs bring this motion for an order approving the proposed Claims and Distribution
Protocol (the "Protocol"). The Protocol sets out the process for the allocation and distribution of the
net proceeds of the settlement with E&Y.

12

The E&Y settlement resulted in the establishment of a settlement trust for the settlement
ofthe Settlement Approval Order appointed the plaintiffs as representatives
ofpersons who purchased Sino-Forest securities ("Securities Claimants") for the purposes ofthe
settlement. Paragraph 5 appointed Koskie Minsky LLP and Siskinds LLP (together "Canadian Class
Counsel"), along with Paliare Roland Rosenberg Rothstein LLP ("Insolvency Counsel"), as counsel
for the Securities Claimants. Paragraph I 7 of the Settlement Approval Order provided that
Canadian Class Counsel and Insolvency Counsel were to establish a process for the allocation and
distribution of the net settlement proceeds among the Securities Claimants and that such process
was to be approved by the court. The Protocol is now before the court for approval.
proceeds. Paragraph 4

The Protocol

13

The Protocol provides that Securities Claimants (subject to certain exceptions) are to
participate in a claims process to receive compensation from the settlement. Compensation is to be
based on:

(a)
(b)

the losses suffered by each Securities Claimant attributable to the alleged
misrepresentation; and
the strength of different types of claims that each Securities Claimant
advances against

14

E&Y.

As counsel to the plaintiffs submits, this means that persons with stronger claims would
receive more on a per dollar of loss basis than persons with weaker claims. Specifically, a claim for

Page 6

purchases with fewer litigation challenges would receive more on a per dollar of loss basis than a
claim for purchases with greater litigation challenges. Counsel submits that this approach reflects
the risks ofdifferent claims and that to differentiate on this basis is reasonable and appropriate.

15

Counsel to the ptaintiffs submit that the purchases are divided into three date ranges to reflect
the varying risks faced for claims arising from purchases made within these different time periods:

(a)
(b)
(c)

March 18, 2008 to August I l, 2008;
August 12,2008 to June 2,2011: and
June 3,2011 to August 25,2011.

These purchases were respectively assigned risk adjustment factors of 0.30, 0.45 and 0.15
(increased to 0.25 if the claimant had filed a CCAA claim) to account for the strength of the

different types of claims.

16

The exceptions to the claims process are for:

(a)

pote holders whose interests are represented by counsel to the Initial
Consenting Note Holdersl and who will receive a fixed payment of $5

Million in aggregate;

(b)
(c)

persons excluded from compensation byparagraph
Approval Order; and
persons with no claim against E&Y.

l8 ofthe Settlement

17

Counsel to the plaintiffs submits that the Protocol should be approved as it provides a fair and
reasonable process for the allocation and distribution of the net settlement proceeds.

18

The Protocol has wide support.

The Objections

19

Canadian Class Counsel received 14 objections to the Protocol. Counsel submits that four of
the objections provided no reason and that three of the objections did not provide relevant criticism,
focusing on irrelevant matters, such as that the other defendants have not agreed to settle, that the
Ontario Securities Commission is ineffective or, that the Settlement Approval Order ought not to
have been made. Counsel advises that the remaining seven objections related to the Protocol. One

objection stated all settlement proceeds should go to t}re note holders before any equity claimant is
paid. One objection stated the opposite, that note holders should not be entitled to any compensation
because they already received Newco shares. This same objection also stated that post-June 2,2011
purchasers who filed a CC.d{ proof of claim should not receive greater compensation than those
who did not file a proof of claim and generally was critical of the May 14,2012 claims procedure
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order. Three objections stated that post-June 2,2071 purchasers should not receive less than
pre-June 2,2011purchasers or the discount should not be as great and that damages should be
calculated differently where shares were held after August 25,201L Two objections incorrectly
asserted that claims for purchases before 2012 are not entitled to compensation.

20

Canadian Class Counsel submits that the concerns raised in these objections were considered
in designing the Protocol and that Canadian Class Counsel endeavoured to balance the competing
interests of the Securities Claimants.

2l

At the hearing, only one party, Mr. wong, raised objections of a substantive nature.

22

Mr. Wong's objection is limited. It concerns the compensation to be received by claimants
depending on when they made their purchases.

23

The difference in the positions taken by the plaintiffs and Mr. Wong centres around purchases
occurring from June 3, 201I to August ?5,2011.

24

Mr. Wong proposes that a fairer and more reasonable allocation for this time period is to
assign such purchasers a risk adjustment factor of 0.01 (or 0.05 for purchasers who filed a CCAA
claim) and to apply the differential to the risk adjustment for purchasers of SFC shares from August
12,2008 to June 2, 20ll such that the risk adjustment for those purchasers would change from 0.45
to 0.59.

25

Mr. Wong submits that the reason for his requested adjustment is that there can be no doubt
that purchasers ofSFC shares after June 2, 201I knew ofthe nature and scope ofthe alleged fraud
in SFC when they bought their shares and that they willingly and knowingly assumed the risk that
the allegations were correct. Accordingly, Mr. Wong submits the purchasers should have little to no
expectation of benefitting from the settlement and should receive only nominal consideration in
exchange for the release of their claims. He further submits that purchasers who bought shares in
SFC after the release of the report willingly assumed the risk that their shares would be worthless
and that these purchasers should be given nominal consideration to reflect the fact that they
willingly bought shares of a company they knew or ought to have known was potentially fraudulent.

26

Counsel to Mr. Wong submitted that the considerations set out in Zaniewicz v. Zungui Haixi
Corporation,20l3 ONSC 5490,44 C.P.C. (7th) 178, ("Zungui" ), should not be applied .ln Zungui,
class counsel argued that no compensation should be paid to parties who purchased shares on
August 22,201I, the date that E&Y announced it had suspended its audit for the corporation for
201L Further, if any consideration was to be given to these purchasers, counsel proposed that it be
discounted by 98.5%. Perell J. disagreed and amended the plan of allocation so that these
purchasers could participate, albeit at an 80% discount.

27

Counsel to Mr. Wong submits that this case differs from Zungui in many important respects:

Page 8

(a)

(b)

Zungui did not involve any allegations offraud on August 22,2017 and the
critical event was the announcement by E&Y that it had suspended its
audit of the corporation for 201l. Counsel submitted that unlike this case,
there was no analysis report laying bare the nature and scope of the alleged
fraud. Specifically, the report on SFC foreshadowed precisely what
followed such thatpurchasers knew or ought to have known what they
were risking.
Shares in Zungui traded for mere hours after the announcement on August
22 andby contrast, shares in SFC traded for more than two months after
the release and were widely reported on.

28

Canadian Class Counsel did acknowledge that establishing a rate of discount is ilifficult and
that three different time periods were established to reflect the varying risks for claims arising from
purchases in the different time periods. Counsel emphasized that claims from June 3, 201 I to
August 25, 201 I had already been assigned a risk adjustment factor to reflect the position put forth
by Mr. Wong' However, counsel emphasized that a steep discount did not necessarily mean that
there was no claim and that reasonable compensation should still be paid to such claimants as it
could not be said with certainty that these purchasers were aware of the fraud.

29

Further, counsel also submitted that four of the five representative plaintiffs were in agreement
with the Protocol.

30

Canadian Class Counsel also emphasized that they had been involved throughout the process
and, while no plan was perfect, this Protocol, having been heavily negotiated, should be approved as
being fair and reasonable.

3l

I have not been persuaded by the submissions put forth by counsel to Mr. Wong. While there
is no doubt that after the report was released, on June 2,2011, there was increased skepticism with
respect to the operations of SFC, in my view it cannot be said that the purchasers were aware tlat

the activities were fraudulent. Rather, I accept the position that any purchase was risky, but this
increased risk has been addressed through the discount factor. In arriving at my conclusion, I have
also taken into account that four of the five representative plaintiffs are in agreement with the
Protocol. In my view, this is a significant factor.

32

In the result, the Protocol is approved. In my view, it provides
for the allocation and distribution ofthe settlement proceeds.

a

fair and reasonable process

(b) Fee Approval - Canadian Class Counsel and Insolvency Counsel

33

I now turn to the motion for approval of the fees and disbursements of Canadian Class
Counsel and Insolvency Counsel in the amount of$17,846,250.00 (exclusive oftax) for fees and
Sl ,737 ,650.84 for disbursemenrs.
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34

The fees and disbursements request is made in accordance with the executed Retainer
Agreements between Canadian Class Counsel and the plaintiffs.

35

Counsel submits that the Retainer Agreement is the starting point for the approval of counsel
fees in class proceedings and that the first step is for the court to determine whether the fees and
disbursements as provided for in the Retainer Agreement are fair and reasonable, failing which the
court has the discretion to determine the amount owing to class counsel for fees and
disbursements.

36

There are two main factors in these determinations:

(a)
(b)

the risks that class counsel assume; and
the success achieved.

37

Counsel submits that the requested fees and disbursements are consistent with the retainer
agreement entered into with the plaintiffs and are fair and reasonable. Counsel submits that the
requested fees are within the range ofpercentages that Ontario courts have approved in the past. As
noted by strathy J., (as he then was), in Baker (Estate) v. sony BMG Music (canada) Inc. ,2011

ONSC 7105, 98 C.P.R. (4th) 244, at para. 63, fees in the range of 20%o to 30%:" are very common in
class proceedings and there have been a number of instances in recent years in which this Court has
approved fees that fall within that range.

38

Counsel points out that in this case, the requested fees are 16.9% of the settlement that is

notionally attributable to Canadian claims.

39

Counsel also submits that they took on a significant risk for claims against E&Y because of
the multiple legal impediments to establishing liability and recovering damages against an auditor
under Canadian and U.S. law - even if there was wrongdoing.

40

In addition, counsel points out that they took the risk ofno success and minimal recovery,
while at the same time having to devote a massive amount of time, money and other resources to the
prosecution of this action. Counsel submits that they committed millions of dollars in resources to
this action, including 23,000 lawyer hours (with a time value of $8.6 million) and out-of-pocket
disbursements exceeding $l.7 million.

4l

Finally, the settlement obtained - $l l7 million - is the largest auditors' settlement in Canadian
history, which leads to a conclusion that counsel successfully achieved a very good settlement.

42

In their factum, counsel set out, in detail, the approach to fee approval in class proceedings.
Reference was made to the cPA and to the following cases: Baker (Estate), supra; cassano v.
Toronto-Dominion Bank (2009), 98 o.R. (3d) 543 (s.C.J.) at paras. 59 and 63; parsons v. Canadian
Red cross society Q000),49 o.R. (3d) 281 (s.c.J.); and sayers v. shaw cable systems Ltd.,20ll
ONSC 962, 16 C.P.C. (7rh) 367.

Page 10

43

Byway of comparison, Strathy J.inBaker (Estate),supra,atpara.63, statedthatfees inthe

range of 20Yo to 30o/o are "very common" in class proceedings. In Hislop v. Canada (Attorney
General) (2004),3 C.P.C. (6th) 42 (S.C.J.) the percentage was I 8%. In Wilson v. Servier Canada

Inc. (2005),252 D.L.R. (4th) 742 (S.C.J.), the recovery was20o/o and in Cassano, supra,the Court
approved feesof20To.lnCannonv. Fundsfor Canada Foundation,2Ol3 ONSC 7686, BelobabaJ.
approved fees of 33olo based on the retainer agreement. He also stated at para. 8 that "contingency
fee arrangements that are fully understood and accepted by the representative plaintiffs should be
presumptively valid and enforceable, whatever the amounts involved."

44

In this case, as noted above, the requested fees are 16.9y' ofthe settlement that is notionally
attributable to Canadian claims.

45

I have also taken into account that there was a certain recovery risk from the ouiset of the
litigation and that there was a risk ofprosecuting a difficult and expensive case. These issues were
also referenced in my endorsement approving the E&Y settlement.

46

Finally, a settlement of $l l7 million constitutes a significant success in this proceeding.

47

Having considered the written submissions and having heard oral submissions, and in the
ofany substantive criticism ofthe requested fees, I am satisfied that the requested fees and
disbursements are consistent with the Retainer Agreement entered into with the plaintiffs and are
fair and reasonable.
absence

48

Apart from the fee request, counsel request an honorarium payment of $ I 5,000 to Mr. Wong
in recognition of his assistance prosecuting this action. This request was not opposed and, in my
view, is reasonable in the circumstances.

49

In the result, an order shall issue approving the fees ofCanadian Class Counsel in the amounts
requested and also approving the honorarium payment of $ 15,000 to Mr. Wong.

(c)

Fee

Approval - U.S. Class Counsel

50
&

There was also a motion for approval of the fees and disbursements to Cohen Milstein Sellers
Toll PLLC ("U.S. Class Counsel") in the amount of Cdn $2,340,000 for fees and US $l5l,6l l.l5

for disbursements. The fees and disbursements request was made in accordance with the Retainer
Agreements between U.S. Class Counsel and the lead plaintiffs in the U.S. class action and, as
counsel submits, is consistent with counsel fees approved in other class actions by Canadian and
U.S. courts.

5l

The plaintiffs and class counsel in the Ontario, Quebec and New York class actions agreed to
a "notional" allocation of the settlement amount between the Canadian and U.S. claims for the
purposes of determining class counsel fees. They agreed that the fees of Canadian Class Counsel
will be determined on the basis that 90Yo of the gross settlement is allocated to the Canadian claims
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and l0o/o of the gross settlement is allocated to the U.S. claims.

52

Based on this notional allocation, l0% of the E&Y settlement is $l1,700,000 and U.S. Class
counsel request attomey fees of 20o4 of that amount or cdn $2,340,000. U.S. Class Counsel
submits that the fees and disbursements requested are consistent with Canadian and U.S. law, and
are otherwise fair and reasonable having regard to the litigation and recovery risks undertaken and
the success achieved.

53

As set out in the factum, there were no challenges to the fees requested by U.S. Class Counsel.

54

Consistent with my reasons with respect to the fee requests of Canadian Class Counsel, I am
satisfied that the amount requested by U.S. Class Counsel is fair and reasonable and is also
approved.

C.B. MORAWETZ R.S.J.

I As defined in the Plan, Plaintiffs'Motion Record, Tab 10, Schedule A.
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Case Name:

Labourers'Pension X'und of Central and Eastern Canada
(Trustees ol) v. Sino-Forest Corp.
Between
The Trustees of the Labourers' Pension Fund of Central and
Eastern Canada, the Trustees of the International Union of
Operating Engineers Local 793 Pension Plan for Operating

Engineers in Ontario, Sjuunde ApFonden, David Grant and
Robert Wong, Plaintiffs, and
Sino-Forest Corporation, Ernst & Young LLP, BDO Limited
(formerly known as BDO McCabe Lo Limited), Allen T.Y. Chan, W.
Judson Martin, Kai Kit Poon, David J. Horsley, William E.
Ardell, James P. Bowland James M.E. Hyde, Edmund Mak, Simon
Murray, Peter Wang, Garry J. West, Piiyry @eijing) Consulting
Company Limited, Credit Suisse Securities (Canada), Inc., TD
Securities Inc., Dundee Securities Corporation, RBC Dominion
Securities Inc., Scotia Capital Inc., CIBC World Markets Inc.,
Merrill Lynch Canada, fnc., Canaccord Financial Ltd,, Maison
Placements Canada Inc., Credit Suisse Securities (USA) LLC and
Banc of America Securities LLC, Defendants
PROCEEDING UNDER the Class Proceedings Act,1992

t.2012)O.I.No. l33l
2012 ONSC 1924

ll0

o.R. (3d)

173

Court File No. l1-CV-431t53CP

Ontario Superior Court of Justice

P.M. Perell J.
Heard: March 22,2012.
Judgment: March 26, 20 12.
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(94 paras.)

Civil litigation - Civil procedure -- Parties -- Closs or certification actions -- Certifcation
Procedure -- Pleadings -- The defence - Timeforfiling -- Applications and motions Conduct of
hearing -- Adjournments -- Motion by plaintffi to require defendants tofile defences and hear
certification and leave motions together allowed in part - Plaintiffs claimed defendants made
misrepresentations in primary and secondary markets and committed oppression, negligence,
negligent misrepresentation, conspiracy and unjust enrichment -- Defendants could not be ordered
to plead secondary market defences until leave granted -- However, defendants who delivered
ffidavits under Securities Act were required to file defences -- Delivery of Statements of Defence
without prejudice to seeking summary dismissal or challenging certification -- Leme and
certification heard together for efficiency -- Adjournment granted to BDO to plead l{mitations
defence.

Securities regulation -- Civil liability -- Secondary market disclosure -- Defences Motion by
plaintffi to require defendants tofile defences and hear certification and leave motions together

allowed in part -- Plaintifs claimed defendants made misrepresentations in primary and secondary
markets and committed oppression, negligence, negligent misrepresentation, conspiracy and unjust
enrichment -- Defendants could not be ordered to plead secondary market defences until legve
granted -- However, defendants who delivered ffidavits under Securities Act were requirecl tofle
defences - Delivery of Statements of Defence without prejudice to seeking summary dismissal or
challenging certifcation -- Leave and certification heard togetherfor efficiency -- Adjournment
granted to BDO to plead limitotions defence.

Motion by the plaintiffs for an order requiring the defendants to deliver their Statements of Defence
and to have the certification and leave motions heard together. The plaintiffs were a union and
pension funds that claimed the defendants made misrepresentations in primary and secondary
markets. The plaintiffs also claimed oppression, negligence, negligent misrepresentation, conspiracy
and unjust enrichment against some defendants. None ofthe defendants had served Statements of
Defence or advised which statutory or common law defences they planned to advance. The
defendants strenuously resisted delivering their Statements ofDefence before the certification
motion on the basis the plaintiffs required leave under the Securities Act and the Statement of Claim
may not survive a Rule 2l challenge. The defendants also resisted having the motions heard
together. The defendant BDo argued limitations periods applied to the claim against it.

HELD: Motion allowed in part. The plaintiffs were to frnalize their pleadings and make no further
amendments without leave so that the defendants would know the case to meet. The defendants
could not be ordered to plead secondary market claims until leave was granted under s. 138.8 or the
Securities Act. It was desirable to close pleadings prior to certification and the defendants had
surely investigated material facts by now, so their resistance to pleading was tactical. Compelling
Statements of Defence was not unfair generally but, given the requirement of leave under the
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Securities Act, the defendants could not be asked to plead to a pregnant Statement of Claim. The
defendants also could not be compelled to deliver affidavits in response to the leave motion,
However, as delivering an affidavit was essentially the same as delivering a defence, the defendants
that chose to deliver affidavits had no valid objection to delivering Statements of Defence and
would be required to do so. The other defendants could make the tactical decision whether to
deliver defences or not. Rule 25.07 was notionally revised to reflect this situation. Delivery of
Staternents of Defence would be without prejudice to defendants' rights to bring a Rule 2l motion
or challenge whether the plaintiffs had shown a cause of action. Having the leave and certification
motions heard together would be more efficient and was not unfair. No motions were to be heard
before the combined leave and certification motion other than the plaintiffs' already-scheduled
funding motion. The matter was adjourned with respect to the defendant BDO so it could plead its
unique limitations defence.

Statutes, Regulations and Rules Cited:
Class Proceedings

Ac!

1992, S.O. 1992, c.6, s. 5(1)(a), s. 12, s. 28, s. 35

Rules of Civil Procedure, Rule 1.04, Rule 25.06(l), Rule 25.07, Rule 25.07(7)
Securities Act, R.S.o. 1990, c. s.5, s. 130(3), s. 130(4), s. 130(5), s. 138.3, s. 138.g, s. 138.8(2), part
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REASONS F'ORDECISION
P.M. PERELL J.:-

A.INTRODUCTION

I

A motion for an order requiring a defendant to deliver a statement of defence or for an order
setting a timetable for a motion should not be a momentous matter. But scheduling is a very big deal
in this very big case under the Class Proceedings Ac\ 1992, S.O, 1992, c. 6.

2

The Defendants strenuously resist delivering a statement ofdefence before the certification
motion, and they submit that it would both contrary to law and a denial of due process to require
them to plead in the normal course of an action.

3

The Defendants submit that having to plead their statement of defence is contrary to law
because the Plaintiffs' statement of claim can be commenced only with leave pursuant to s. 138.8
of
the securities Acl, R.S.o. 1990, c. s.5 and in Sharma v. Timminco,20l2 ONCA 107, the court of
Appeal ruled that the statement of claim does not exist until leave is granted. The Defendants
submit that having to plead their statement ofdefence is a denial of due process because the
Plaintiffs' statement of claim includes causes ofaction that might not survive a challenge under
Rule 21 of the Rtrles of Civil Procedure. One of the Defendants, BDO Limited, also argues that
claims against it are statute-barred, and, therefore, it should not be required to deliver a statement of
defence but should be permitted to bring a Rule 2l motion before the certification hearing.

4

The position ofthe Defendants is set out in paragraph 2 ofthe Defendant Sino-Forest
Corporation's factum as follows:

2.

The Responding Parties oppose the relief relating to the delivery of a statement
ofdefence because, as a result ofthe ontario court of Appeal's decision in
sharma v- Timminco, the secondary market action has yet to be commenced and
will not have been commenced unless and until leave has been granted by this
Honourable court. Accordingly, the Defendants cannot be required to deliver a
statement of defence to a proceeding that has yet to be commenced. Moreover,
the secondary market claims are interfwined with the balance of the allegations in
the statement of claim, such that it would not be realistic to provide a partial or
bifurcated defence. In addition, the Responding parties expect to be bringing a
motion to strike the statement of claim, at least in respect of the portion of the
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claim that purports to be brought on behalfofNoteholders, who are prohibited
from commencing such a claim by virtue of the no suits by holder clause.

5

In response, the Plaintiffs submit that just as defendants are entitled to know the case they must
meet, plaintiffs are entitled to know the defence they confront. The Plaintiffs submit that the law
and the dictates ofdue process do notpreclude ordering the delivery ofa statement ofdefence in
accordance with the Rules of Civil Procedure, and the Plaintiffs'rely on the court's power under s.
12 of the Class Proceedings Act, 1992 and on what I said, in Pennyfeather v. Timminco,2gl1 ONSC
4257 about the desirability ofthe pleadings being closed before the certification motion.

6

In the immediate case, the Defendants also strenuously resist the Plaintiffs' request that the
leave motion under s. 138.8 the Securities Act and the certification motion under the C/ass
Proceedings Act, 1992 be heard together. Instead of a combined leave and certification motion, the
Defendants submit that a series of motions be scheduled, beginning with the leave motion, followed
by Rule 2l motions, followed by the certification motion. Some Defendants would begin with the
Rule 2l motions before the leave motion, but all wish a sequence of separate motions.

7

The D'efendants submit that a combined leave and certification motion would be both
inappropriate and also unfair, and particularly so, ifthey are also required to plead their defences.
The Defer'dants submit that fairness dictates that leave be determined in advance of certification,
and that their right to attack all or part of whatever pleading emerges from the leave motion be
preserved. They submit that it would be inefficient to deliver a statement of defence when the
statement of claim is likely to be amended in a substantial manner depending on the outcome of the

Plaintiffs' leave motion and the Rule 2l motions.

8 The Plaintiffs regard the Defendants' proposal of a sequence of motions as something akin to
having the ir action being sentenced to a life of imprisonment on Devil's Island.
9

For the reasons that follow, I adjourn the motion as it concerns BDO Limited. and I order that
there shalf be a combined leave and certification motion on November 2l-30,2012 (10 days).

l0

I orc,er that the "Proposed Fresh as Amended Statement of Claim" be the statement of claim
for the purposes of the leave and certification motion and that this pleading shall not be amended
without leave of the court^ Further, I order that with the exception of the Plaintiffs' funding motion,
there shall be no other motions before the leave and certification motion without leave of the court
first being obtained.

1l I do not agree that it would be contrary to law or a denial ofdue process to order the
pre-certification delivery ofa statement ofdefence; nevertheless, I shall not order all the Defendants
to deliver their statements of defence before the combined leave and certification.
12 Rattrer, I shall orderthat a statement ofdefence be delivered by any Defendant that delivers an
affidavit p'ursuant to s. l3 8.S (2) of the Securitie,s lct. I order that any other Defendant may, if so
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advised, deliver a statement of defence. Further, I order that ifa Defendant delivers a statement of
defence, then the delivery ofthe statement of defence is not a fresh step and the Defendant is not
precluded from bringing a Rule 21 motion at the leave and certification motion or from contesting
thatthePlaintiffs have shown a cause ofaction under s. 5 (l)(a) oftheClass Proceedings Act, 1992.

13 In my reasons, I will explain why it may be advantageous to a defendant to deliver a statement
of defence although it may not be obliged to do so.
14

Finally, in my reasons, I will establish a timetable for the fimding motion and for the leave and
certification motion, which timetable may be adjusted, if necessary, by directions made at a case
conference.

B. FACTUAL AND PROCFDURAL BACKGROTIND

15

Sino-Forest is a Canadian public company whose shares formerly traded on the Toronto Stock
Exchange. At the moment, trading is suspended because on June 2,2011, Muddy Waters Research
released a research report alleging fraud by Sino-Forest. The release ofthe report had a catastrophic
effect on Sino-Forest's share price.

16

On June 20,2011, The Trustees ofthe Labourers'Pension Fund ofCentral and Eastem
Canada ("Labourers") relained Koskie Minsky LLP to sue Sino-Forest. Koskie Minsky issued a
notice of action in a proposed class action with Labourers as the proposed representative plaintiff.

l7

The June action, howev€r, was not pursued, and in July 201 l, Labourers and another pension
fund, the Trustees of the Intemational Union of Operating Engineers Local793 Pension plan for
Operating Engineers in Ontario ("Engineers") retained Koskie Minsky and Siskinds LLp to
commence a new action, which followed on July 20,2017, by notice of action. The statement of
claim in Labourers v. Sino-Forest, which is the actiorr now before the court, was served in August,

20n.

l8

On November 4,2011, Labourers served the Defendants in Labourers v. Sino-Forest with the
notice ofmotion for an order granting leave to assert the causes ofaction under Part XXIII. I ofthe
Ontario Securitie s Act.

19

At this time, there were rival class actions. Douglas Smith had retained Rochon Genova, LLp.
Rochon Genova issued a notice of action on June 8, 201 I . The statement of claim in Smith v.
Sino-Forest followed on July 8, 201 L Northwest & Ethical Investments L.P. and Comitd Syndical
National de Retraite BAtirente Inc. retained Kim Orr Barristers P.C., and on September 26. 201 l.
Kim On commenced Northwest v. Sino-Forest.

20

on December 20 and2l,201 l, there was

a carriage motion, and on January

6,2012,1
released my judgment awarding carriage to Class Counsel in Labourers v. Sino-Forest I granted
leave to the Plaintiffs to deliver a Fresh as Amended Statement of Claim, which may include the
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joirrder of the plaintiffs and the causes of action set out inGrant v. Sino-Forest. Smith
Sino-Forest, and Northwest v. Sino-Forest, as the Plaintiffs may be advised.

2l

v.

On January 26,2012, the plaintiffs delivered an Amended Statement of Claim.

22

On March 2,2012, the Plaintiffs initiated a motion seeking leave to assert causes of action
pursuantto ss. 138.3 and l3S.8underPartXXIII.l of the SecuritiesAct.

23

Plaintiffs'motion materials included a draft Fresh as Amended Statement of Claim for the
eventuality that leave is granted ("Proposed Fresh as Amended Statement of Claim"). The Proposed
Fresh as Amended Statement of Claim substantially amends and extends the allegations contained
in the pleading delivered in January 2012.

2,]

In their various pleadings, the Plaintiffs allege that Sino-Forest and the other Defendants made
misrepresentations in the primary and secondary markets. The Plaintiffs claims include: $0.8 billion
fcrr primary market claims; $ I .8 billion (J.S.) for noteholders; and $6.5 billion for secondary
rrLarket ciaims. There are also claims against some of the Defendants for a corporate oppression
remedy, negligence, negligent misrepresentation, conspiracy, and unjust enrichment. The following
c'rart describes the claims asainst each Defendant:
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On March 6,20l2,there was a case conference, and I scheduled l0 days of
hearings from
November 2l to November 3 0, 2012- Apart from deciding that the leave
moiion must be heard, I
did not decide what would be the subject matter of those hearing dates.
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26

None of the Defendants has served a statement of defence. None has advised
which, if any,
statutory or cornmon law defences they will advance in response to the plaintiffs'
claims. In this
regard, it may be noted that the Plaintiffs advance claims under s. 130 of
the Securities Act with
respect to misrepresentations in the prirnary market. These claims raises
at least eight possible
statutory defences, which are set out in subsections 130(3), (4) and (5) ofthe
Securities Act. lfleave
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is granted, the Plaintiffs also advance claims under Part

XXI[.I of the Securities AcL As noted

Sino-Forest's factum for this motion, there are at least I

I

C. DISCUSSION

L

I

lntroduction

27

In this introductory section, I will address the one relatively easy issue; i.e., the problem ofthe
"moving target" statement of claim.

28

In the sections that follow, I will address the more difficult issues of (a) whether the
Defendants can and should be ordered to deliver statements of defence; (b) whether the leave
motion should be combined with the certification motion or instead there should be a sequence of
motions; (c) what other motions, if any, should be permitted before the certification motion; and (d)
what should the timetable be for the motions.

29

Beginning with the relatively easy problem, at the argument of this motion, the Defendants
vociferously complained that the Plaintiffs keep changing their statement of claim. The Defendants
pointed to substantial differences among the statement of claim delivered before the carriage
motion, the statement of claim delivered after the carriage motion, and the Proposed Fresh as
Amended Statement of Claim offered up for the purposes of the leave motion.

30

This complaint about a "moving target" statement of claim was advanced as part of the
Defendants' arguments that they cannot legally be ordered to deliver a statement of defence. I,
however, do not see how this complaint supports that particular argument.

3l I rather regard the "moving target" complaint as a proper objection that if the Defendants are
to be ordered to deliver a statement of defence, the content ofthe statement of claim needs first to
be finalized.
32

I agree that for the purposes of a leave or a certification motion, t}re content of the statement of
claim needs to be finalized, and thus the approach should be to order a pleading to be finalized and
to order that this pleading not be amended without leave ofthe court. I so order.

33

The problem then becomes one of selecting which pleading to finalize for the purposes of the
leave and certification motion. It makes common sense to select the pleading for which teave is
being sought under the,Searities Act; i.e. the Proposed Fresh as Amended Statement of Claim, and
that indeed is my selection.

2.

T

t
I

in

defences to secondary market claims.

34

The Delivery of the Statement of Defence in Class Actions

I turn now to the difficult issues ofwhether the Defendants can be ordered to deliver
statements of defence, and ifthey can be ordered to plead, whether they should be ordered to plead.

t
Page
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T

As will be seen shortly, the Defendants submit that they cannot be ordered to plead to a
secondary market claim that does not exist unless and until leave is granted under s, 138.8ofthe
Securities Act For present pulposes, I will accept the correctness of this submission, but it does not
follow that the Defendants cannot plead to that portion of the Proposed Fresh as Amended
Statement of Claim that is not exclusively referable to the secondary market claims. Assuming that
the Defendants are conect that there is a portion of the Proposed Fresh as Amended Statement of
Claim to which they cannot tle obliged to plead does not negate that there are portions ofthe
Proposed Fresh as Amended Statement of Claim that can and should be answered by a statement of
defence.
The Defendants' submission rather means that rule 25.07 of the Rules of Civil Procedure,
which provides the rules of pleading applicable to defences, needs to be amended forlhe purpose of
the leave and certification motion so that defendants do not have to plead to a pregnant action under
Part XXIILI of the Securities Act that may never be born.

37

Rule 25.07 states:
Admissions

25.07 (l) In a defence, a party shall admit every allegation of fact in the opposite
parfy's pleading that the party does not dispute.

Denials

(2)

Subject to subrule (6), all allegations of fact that are not denied in a party,s
defence shall be deemed to be admitted unless the party pleads having no
knowledge in respect ofthe fact.

Different Version of Facts

(3)

I
I
I
I
I
t

t

where a party intends to prove a version ofthe facts different from that pleaded
by the opposite party, a denial ofthe version so pleaded is not sufficient, but the
party shall plead the party's own version ofthe facts in the defence.

t
I

Affirmative Defences

T
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I
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(4)

T

I

l

Effect of Denial of Asreement

I
I
I

(5)

(6)

I

38

I
I

39

t
I

In an action for damages, the amount of damages shall be deemed to be in issue
unless specifi cally admitted.

To repeat, for the purposes ofthe leave motion where a party cannot be obliged to plead and
for the combined certification motion, rule 25.07 needs to be revised to accommodate s. 138.8 of
the Securities Act.
Pursuant to the authority provided by s. 12 ofthe C/ass Proceedings Act, I992,which
authorizes the court to make any order it considers appropriate respecting the conduct ofa class

proceeding to ensure its fair and expeditious determination, I have the jurisdiction to revise the
procedure for a class proceeding to accommodate s. 138.8 of the Securities Act, and I do so by
notionally adding a new subrule 25.07 (7) as follows:

(7>

I
I

t
t

Where an agreement is alleged in a pleading, a denial of the agreement by the
opposite party shall be construed only as a denial of the making of the agreement
or of the facts from which the agreement may be implied by law, and not as a
denial of the legality or sufficiency in law of the agreement.

Damages

t

I

In a defence, a party shall plead any matter on which the party intends to rely to
defeat the claim of the opposite party and which, if not specifically pleaded,
might take the opposite party by surprise or raise an issue that has not been raised
in the opposite party's pleading.

40
4l

In an action under the Class Proceedings Act, 1992 for which leave is also being
sought to commence an action under section 138.3 of the Securities Act (liability
for secondary market disclosure), in a defence, a party who does not file an
affidavit pursuant to rule 138.8 (2) and who delivers a statement of defence shall
decline to either admit or deny the allegations of fact referable solely to his or her
liability for secondary market disclosure and not referable to any other pleaded
cause of action.

Practically speaking, notional subrule 25.07 (7) divides the Defendants into three classes.

First, there are those Defendants who deliver a s. l3 8.8 (2) affidavit under the Securities Act.
These Defendants must deliver a statement of defence for the reasons expressed below.

I
Prge 12

42

Second, there are those Defendants against whom there are no allegations
offact referable to
liability for secondary market disclosure, who thus have no right or n".Jto deliver a s. 13g.g (2)
affidavit under the Securities Acl and who choose to deliver a statement of defence. These
plainiiffs
may, if so advised, simply plead in the normal course.

I

I
I

43

Third, there are those Defendants against whom there are allegations offact
referable to
liability for secondary market disclosure and who do not deliver u *. t tr.g (2) affidavit
but who
deliver a statement of defence.

I

44

I

Under notionalrule25.07 (7), these Defendants shall decline to either admit
or deny the
allegations offact referable solely to his or her liability for secondary
market liability and not
referable to any other pleaded cause ofaction. These defendants must
state that they neither admit
nor deny the allegations conrained in those paragraphs (identifu paragraph
numbers) of the
statement ofclaim referable solely to liability for secondary market
liability and notreferable to any
other pleaded cause of action. As will become clearer after the discussion
below, by being required
to neither admit nor deny allegations referable solely to secondary market liability,
these
Defendants cannot circumvent the requirements of s.138.8 (2) of the Securities
A'c;that they must
file an affidavit in order to set forth the material facts upon which they intend to rely
for the leave

motion.

45

This brings the discussion and the analysis to whether there might
be other reasons not to
order the Defendants to deliver a statement ofdefence. The convention
in class actions, which
existed from 1996 to 201 l, was that a defendant not be required to
deliver a statement of defence
pre-certification because of the likelihood that the statement of claim
would be reformulated as a
result ofthe certification decision and based on the view that the
statement ofdefence had little
utility before certification. see Mangan v. Inco Ltd. (1996), 30 o.R. (3d) 90 at pp.
94-95 (Gen.

Div.); Glover v. Toronto (City) I200SIO.J. No. 604 atpara.8 (S.C.J.).

46

ln Pennyfeather, I suggested that the convention should be revisited and thal
it was desirable
that the pleadings be closed before the certification motion. See also Kangv.
Sun Life Assurance
Company

47

ofCanada,20ll ONSC 6335.

ln Pennyfeather at p^ras. 37 -38, g4-92.I stated:

37.

38.

class actions are subjectto the Rules ofcivil procedure, andthere is nothing
in
the class Proceedings Act, t 992 that precludes defendants from pleading
betbre
the certification motion. It is informative that the convention of not
closing the
pleadings is not a statutory rule, and if the praintiffinsists on
the derivery of a
pleading, a defendant may need to seek the permission of the court
to delay the
delivery of the pleading.
Moreover, the provisions of the class proceedings Act, i 992 indicate that
it was
the Legislature's intention that the general rule is that the statement
of defence
should be delivered before the certification motion. Section 2 (3)
of the Act
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indicates that the timing of the certification motion is measured by the deliverv
the statement of defence. ...

84.

85.

T

t
I

I
I
I
I

... it would be advantageous for the immediate case and for other cases, if the
current convention ended and defendants were required in the normal course to
deliver a statement of defence before the certification motion. As I will illustrate,

there would be several advantages to this approach, and as I mentioned above.
the Legislature intended that the general rule should be that the pleadings,should
be completed before the certification motion.

86.

I
I
I
I

of

87.

88.

89.

90.

Before I provide some examples of the advantages of closing the pleadings
before certification, it is helpful to recall that under s. 5 (l) ofthe C/ass
Proceedings Act, 1992, a plaintiff must satisfu five interdependent_criteria for his
or her action or application to be certified as a class proceeding. The plaintiff
must: (1) show a cause of action; (2) identifu a class; (3) define common issues;
(4) show that a class proceeding would be the preferable procedure; and (5)
qualif, as a representative plaintiff with a litigation plan and adequate class
Counsel.
A major advantage ofclosing the pleadings is that controversies about the first of
the five criteria for certification might be resolved or at least narrowed or
confined before the certification motion.
The delivery of a statement of defence could be a fresh step that could foreclose
any subsequent attack by the defendant for any pleadings irregularities and, more
to the point, typically defendants do not deliver a statement ofdefence ifthere is
a substantive challenge to the statement of claim. Rather, they bundle all their
challenges to the statement of claim and bring a motion to have the statement of
claim or portions of it struck out on both technical and substantive grounds. ...
In other words, the requirement of delivering a statement of defence will call out
the defendant to make its challenges to the statement of claim and, thus, the s. 5
(l)(a) criterion might be removed as an issue as would any challenge to the
pleading for wanting in particulars or for breaching the technical rules for
pleading. The s. 5 (l)(a) criterion for certification might be decided before the
certification motion.
Ifthe defendant brings a comprehensive pleadings challenge before tbe
certification motion, then, the s. 5 (l)(a) criterion would be resolved before the
certification hearing one way or the other. It would be particularly useful to
resolve a s. 5 (l)(a) challenge before the certification motion when the challenee
is based on the court not having subject-matterjurisdiction over the plaintiffs
claim, If that challenge is upheld, then the class action would be dismissed or
stayed and the enormous costs of a comprehensive certification motion is
avoided.
Further, hearing an interlocutory motion about the sufficiency of the pleading
might be preferable to having the challenge heard at the certification motion as

Page 14

91.

92.

an aspect of the s. 5 (l)(a) analybis because a common outcome of this analysis is
to grant the plaintiff leave to amend his or her statement of claim, which
outcome, at a minimum, exacerbates the complexities of determining the
certiflcation motion because ofthe interdependency ofthe certification criteria.
In many cases, the technical or substantive adequacy of a plaintiffs statement of
claim is not an issue and, therefore, requiring the completion of the pleadings
will involve no interlocutory steps and the analysis of the other four certification
criteria would be facilitated by a completed set of pleadings.
For instance, having the Statement of defence before the certification motion
would provide useful information for analyzing the preferable procedure criterion
and the plaintiffs litigation plan. Moreover, it may emerge that there are issues
worthy of certification in the defendant's statement of defence.

48

For present pulposes, I do not retreat from what I said in Pennyfeather, and I shall emphasize
several points and add a few more. In this regard, I emphasize that it was the clear intention of the
Legislature that the pleadings be closed before certification. I add that this makes sense because the

certification criteria ofclass definition, common issues, preferable procedure, and litigation plan are
best adjudicated in the context of the parameters of the action and it may emerge that the defendant
has pleaded issues that may usefully be added to the list of common issues.
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I

Further, IaddthattheLegislaturealsoindicatedbys.35 oftheClassProceedingsAct, 1992,
that the Rules of Civil Procedure apply to class proceedings, reserving the courts' authority to make
adjustments to that procedure under s. 12 of the Acl. Generally speaking, it is desirable to normalize
class actions with the procedure under the Rules of Civil Procedure. The Rules are the norm for a
fair procedure, and the norm of civil procedure is that both sides must disclose the case that their
opponent must meet. Defendants are not like an accused in a criminal proceeding with a right to
remain silent. It is not regarded as unfair or abnormal to compel a defendant to plead a statement of
defence in response to a statement of claim.
Further still, I add that having a complete set of pleadings recognizes the maturity of the class
action jurisprudence. There already have been many Rule 2l and s.5 (l)(a) challenges, and t}re
viability of many causes of action or fypes of claim as being suitable for class actions has been
informed by twenty years of cases. Recognition of the maturity of the case law in and of itself calls

for a rethinking ofthe convention of not delivering a statement of defence, because assisted by
precedents ofwhat has been certified in the past, plaintiffs are better able to exit the certification
hearing with their pleadings intact.

51

In other words, in contemporary times the Defendants' concem that they will have wasted time
and effort pleading to a statement of claim that may be different after certification will not be bome
out. In any event, the complaint of a wasted effort is overblown. Unless pleadings are to be regarded
as a work of fictional literature, claims and defences are based on the material facts that existed, and
competent counsel will take instructions about all the possible claims and defences that emerge
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from those set of facts before the certification motion.

52

I find it hard to believe that the accomplished lawyers in the case at bar are waiting for the
outcome of the leave motion and the certification motion before investigating the material facts and
researching the applicable law and advising the Defendants about what defences are available to
them. The truth of the matter is that the Defendants and their lawyers are not concemed about
wasted time and effort but rather they do not wish to plead because they believe it is tactically better
to avoid the disclosure of their case that the Rules of Civil Procedure would normally mandate.

53

I see no unfairness of denying defendants a tactical maneuver that may be inconsistent with
general principle of rule 1.04 that the rules "shall be liberally construed to secure, the just, most
expeditious and least expensive determination of every civil proceeding on its meritsl'

54

I also see no unfaimess in denying defendants the tactical maneuver of not delivering a
statement of defence before certi{ication when the exchange of pleadings may be tactically and
substantively beneficial to defendants. The defendants arguments that class membership is
over-inclusive or under-inclusive, that the proposed common issues want for commonality, that the
action is not manageable as a class action, that a class proceeding is not the preferable procedure,
and that the litigation plan is deficient are best made when the defendants shows the colour of his or
her eyes by pleading a defence and these arguments will be stronger than the "is! - is not! - is too!"
sandbox arguments of many a certification motion. For whatever it is worth, my own observation
from recent certification motions where defendants have pleaded before certification is that both
sides and the administration ofjustice are better for it.

55

Finally, from a public relations point ofview - and class actions are by their nature of
considerable interest to the public - I would have thought that many defendants would like to seize
the opportunity by pleading the material facts oftheir defence to take the sting out ofthe plaintiffs
argument that the defendants need behaviour management and to level the playing field about the
certifi cation criteria.

56

Thus, generally speaking, I persist in my view that the pleadings issues should be completed
before the certification motion. The Defendants' argue, however, that whatever may be the situation
for class actions generally, the court of Appeal's decision in sharma y. Timminco, supra, has
overtaken Penffiather, and Sharma means that in a proposed secondary market class action, a

I

statement ofdefence cannot be demanded or delivered before leave is granted under s. 138.3
securities Act. A defendant cannot be asked to plead to a pregnant statement of claim.

I

The Defendants take the Sharma decision to be authority that a class proceeding is not an
action commenced under s. 138.3 until leave is granted and leave is required to add the s. 138.3
cause of action to the class proceeding. The Defendants submit that without leave, a s. 138.3 action
cannot be enforced. As Sino-Forest put it in its factum: "Until leave has been granted, the plaintiff
has nothing: no limitation periods are tolled, and no steps in the proceeding - including the filing of
a defence - can be taken."

I
I

57

ofthe
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58

This hyperbolic submission by Sino-Forest and by the rest of the Defendants is not true.
Whatever the effectof Shorma, it did not take away s. 138.8 of the Securities Act, under which
subsection (2) requires for the leave motion that the plaintiff and each defendant swear under oath
the "material facts upon which each intends to rely."

59

Section 138.8 of the Securities Act, which provides the test for leave and which governs the
procedure for the leave motion, states:
Leave to procoed

138.8 (1) No action may be commenced under section 138.3 without leave of the
court granted upon motion with notice to each defendant. The court shall erant
leave only where it is satisfied that,

(a)

(b)

the action is being brought in good faith; and
there is a reasonable possibility that the action

will

be resolved at

trial in

favour of the plaintiff.

Same

(2)

Upon an application underthis section, the plaintiffand each defendant shall
serve and file one or more affidavits setting forth the material facts upon which
each intends to relv.

Same

(3)

The maker of such an affidavit may be examined on it in accordance with the
rules of court. ...

I

I
I
I
t
I

60

Subsection 138.8 (2) may be usefully compared and contrasted with rule 25.06 (l) of the
Rules of Civil Procedure, which is the predominant rule about pleading in an action. Rule 25.06

I
I
t
I
I
I
I
I

(l)

states:

25.06 (l) Every pleading shall contain a concise statement of the material facts
on which the party relies for the claim or defence, but not the evidence bv which
those facts are to be proved.

Both the subsection and tbe rule require the party to disclose to their opponent the "material facts"

I
I

I
I
I

t

I
t
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on which the party "relies." The pleadings rule, however, does not require that the disclosure of
material facts be under oath. Assuming that a defendant does file an affidavit under s. 138.8 (2),

I

then the affidavit is, in effect, an under oath version of25.06 (1)'s requirement that a defendant
disclose the material facts upon which he or she relies.

I

6l

I
I
I
I
I
t

I
I
t
I
I
I

I
I

I concede that filing an affidavit under s. 138 (8) is not mandatory and that it cannot be
assumed that a defendant will deliver an affidavit for a leave motion under the Securities Act, and
that he or she cannot be compelled to do so. ln Ainslie v. CV Technologies Inc. 93 O.R. (3d) 200 at
paras. 14-20,24-25 (S.C.J.), Justice Lax interpreted s. 138.8 (2),and she stated:
14.

15.

16.

t7.

Section 138.8(l) sets out a two-part test for obtaining leave to bring an action
under Part XXIII.I of the OSA and places the onus on the plaintiffs to
demonstrate that (l) their proposed action is brought in good faith and (2) has a
reasonable prospect for success at trial. As s. 138.8(l) requires an examination of
tlre merits, the plaintiffs submit that the section is supplemented with s. 138.8(2)
and (3). They rely on the mandatory language in s. 138.8(2) ("and each defendant
shall") and submit that without the benefit of this requirement and the ability to
cross-examine, a plaintiffwould be deprived of the tools necessary to meet the
standard the legislature created in s. 138.8(1).
This submission ignores the legislative purpose of s. 138.8. The section was not
enacted to benefit plaintiffs or to level rhe playing field for them in prosecuting
an action under Part XXIII.l of the Act. Rather, it was enacted to protect
defendants from coercive litigation and to reduce their exposure to costly
proceedings. No onus is placed upon proposed defendants by s. 138.8. Nor are
they required to assist plaintiffs in securing evidence upon which to base an
action under Part XXIII.I. The essence of the leave motion is that putative
plaintiffs are required to demonstrate the propriety of their proposed secondary
market liability claim before a defendant is required to respond. Section 138.8(2)
must be interpreted to reflect this underlying policy rationale and the legislature's
intention in imposing a "gatekeeper mechanism".
The plaintiffs appear to be interpreting s. 138.8(2) as ifit read: "Upon an
applicafion under this section, the plaintiffand each defendant shall serve and file
one or more affidavits." But, the subsection continues: "setting forth the rnaterial
facts upon which each intends to rely". If there are no material facts upon which
a defendant intends to rely in responding to a leave motion, how can it be that a
defendant is required to file an affidavit? Similarly, if a defendant files one or
more affidavits, how can a plaintiffrequire that defendant to file other aflidavits?
By discounting this language, the plaintiffs are proposing an interpretation which
relieves them of their obligation to demonstrate that their proposed action meets
the pre-conditions for granting leave under the Act.
The plaintiffs' interpretation also fails to address the language used in subsections
(3) and (4). Section 138.8(3) reads: "The maker ofsuch an affidavit may be

I
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examined on it in accordance with the rules of court.', Section l3s.gr4) reads:
"A
copy ofthe application for reave to proceed and any affidavits fired with the
court shall be sent to the commission when filed" (emphasis added). Had it been
the intention ofthe legislature to require the parties to file affidavits, irrespective
of the onus placed upon the moving party, the legislature would have substituted

18.

the word "the" for "any" in s. 13s.8(a) and the words "the plaintiff and
each
defendant" for "maker" in s. I3 8.8(3). I also note that the legislature attached
no
consequences to the failure of "each defendant" to file an affidavit.

In terms of onus, a useful analogy can be found in the summaryiudgment rule,
Rule 20, of the Rules of Civil procedure. Rule 20.04 provides:

20.04(l) In response to affidavit material or other evidence supporting a
motion for summary judgment, a responding party may not rest on the
mere allegations or denials of the party's pleadings but must set out,
in
affidavit material or other evidence, specific facts showing that there is a
genuine issue for trial.

19.

20.

24.

similar to s. 138.8(2), rule 20.04 utilizes language suggesting that a responding
party "rnust" or "shall" file affidavit material. Notwithstanding the use of such
language, under Rule 20, a responding party retains the option to counter the
motion by simply cross-examining the moving party, rather than by leading any
direct evidence on the motion. In this regard, rule 20.04 has been interpreted
as
requiring the respondent to a summary
motion
to
trump
',lead
or risk
iudgrnent
losing". Notably, however, the onus to establish that there is no genuine issue
for
trial remains with the moving party. The onus does not shift to the respondent to
show that a genuine issue for trial does in fact exist.g
similarly, in a motion under s. 138.8 of the Act, the onus to demonstrate that the
proposed claim meets the required threshold remains with the plaintiffs. The
onus does not shift to the defendants. A defendant that does not
',lead trump" by
filing affidavit evidence in response to a motion under s. l3g.g may well take the
risk that leave will be granted to the plaintiffs. It does not follow, however, that
a
defendant is obligated to file evidence or produce an affidavit from each named
defendant' It is a well-established principle that, as a general proposition, it
is
counsel who decides on the witnesses whose evidence will be put forward.
...
In my view, the "gatekeeper provision" was intended to set a bar. That bar would
be considerably lowered if the plaintiffs'view is correct. As I have already
indicated, a defendant who does not file affidavit material accepts the risk that
it
may be impairing its ability to successfully defeat the motion for leave and is
probably foregoing the right to assert the statutory defences under part
XXIII.I
of the Act. However, parties are entitled to present their case as they see fit and

I
I
I
I

I
I
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I
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25.

I
I
I
I
I

I

I
I
T

I
I
I
t
I

this includes the right to oppose the leave motion on the basis of the record put
forward by the plaintiffs as GT intends, or on the basis ofthe affidavits ofexperts
as CV intends. [page209]
To accept the plaintiffs' submissions would require each defendant to produce
evidence that may not be necessary for the leave motion and would serve no
purpose other than to expose those defendants to a time-consuming and costly
discovery process. It would sanction "fishing expeditions" prior to the plaintiffs
obtaining leave to proceed with theirproposed action. This is an unreasonable
interpretation of s. 138.8(2). It is inconsistent with the scheme and object of the
Act. Properly interpreted, the ordinary meaning of s. 138.8(2) is that a proposed
defendant must file an affidavit only where it intends to lead evidence of material
facts in response to the motion for leave.

62

ln Ainslie,leave to appeal was granted [2009] o.J. No. 730 (Div. Ct.), but it appears that the
appeal was never argued. ln Sharma v. Timminco Ltd.,2010 ONSC 790 at para. 32, I agreed with
Justice Lax's interpretation ofs. 138.8 (2).

63

In the case at bar, I do not know whether any of the Defendants will deliver affidavits under s.
138.8 (2), but I do know that if a Defendant does deliver an affidavit, then its protest that it would
be unlair to require a statement of defence loses its potency as does the urgency ofthe Plaintiffs'
request that the Defendants be ordered to deliver their statements of defence. Delivering an affidavit
under s. 138'8 is essentially the same as delivering a statement of claim or defence. As Justice Lax
notes, a defendant who does not file affidavit material accepts the risk that it may be impairing its
ability to successfully defeat the motion for leave. Justice Lax also notes that the defendant is
probably foregoing the right to assert the statutory defences under Part XXIII.I ofthe Act. but I
would not necessarily go that far.

64

Where this analysis takes me is that it while it would be inappropriate to order all the
Defendants to deliver a statement of defence to a secondary market claim under the Secwities Act, it
would be proper to order that any Defendant who delivers an affidavit pursuant to s. 138.8 (2) of the

Act shall also deliver a statement of defence. I so order.

65

Although I am ordering only Defendants who deliver s. 138.8 (2) affidavits to deliver a
statement ofdefence, I order that any other Defendant may, if so advised, deliver a statement of
defence. I leave them to make the tactical decision whether or not to deliver a pleading. As I
discussed above, there are advantages for a defendant to plead in a class action,

66

For reasons that I

67

Here it should be note that the "plain and obvious" test for disclosing a cause of action from

will come to next, if a Defendant does deliver a statement of defence, the
delivery is without prejudice to the Defendant's right to bring a Rule 2l motion or to challenge
whether the Plaintiffs have shown a cause of action as required by s. 5 (l)(a) of the c/ass
Proceedings Act, 1992.
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Hunt v. carey canada, U9901 2 s.c.R. 959, which is used for a Rule 2l motion, is used to
determine whether the proposed class proceedings discloses a cause of action; thus, a claim will be
satisfactory under s. 5 (l)(a) unless it has a radical defect or it is plain and obvious that it could not

succeed:Andersonv.wilson(1999),44o.R. (3rd)673(c.A.)atp,6Tg,leavetoappealtos.c.c.
d,ll999l S.C-C.A. No. 476; 1176560 Ontario Ltd. v. Great Atlantic & Pacific Co. of Canada
Ltd. (2002),62 o.R. (3d) 535 (s.c.J.) atpara. 19, teave to appeal granted,64 o.R. (3d) 42 (s.c.J.),
affd (2004), 70 o.R. (3d) 182 (Div. ct.); Healey v. Lalceridge Health corp.,
[2006] o.J. No.4277
(S.C.J.) aIpara.25.
ref

68

In this last regard, the Defendants submitted that a defendant has a right to challenge whether
plaintiff has pleaded a reasonable cause of action by bringing a Rule 2 I motion and a defendant
would lose this procedural right ifhe or she delivered a statement ofdefence. pleading over is a
fresh step that deprives a defendant ofthe right to subsequently challenge the substantive adequacy
the

of a pleading: Bell v. Booth Centennial Healthcare Linen Services,
[2006] O.J. No. 4646 at paias.
5-7 (s.c.J.); cetinalp v. casino, [2009] o.J. No. 5015 (s.c.J.). From this true premise, rhe
Defendants submit that since some or all of them wish to bring a Rule 2l motion or some or
all will
be challenging the reasonableness ofthe plaintiffs' statement ofclaim as an aspect ofthe
s. 5 (l)(a)
criterion ofthe oftest for certification, they should not be required to deliver a statement ofdefence
before the certification motion.

69 The court's typical but not inevitable response to a Defendanfs request lo bring a Rule 21
motion before certification is to direct the motion to be heard at the certification hearing because
the
test for granting a Rule 2l motion is the same test that is applied for the s. 5 (1Xa) criterion
for
certification- Typically, when this direction is made the defendant is not required to deliver
a
statement of defence.
70

As already noted, in the case at bar, several defendants have indicated that they wish to bring
motions on the basis that several of the Plaintiffs' claims do not disclose a reasonable
cause
of action or on the basis that the bonds contain a "no suits" clause, and BDO Limited wishes
to
bring a Rule 2l motion based on the argument that it is plain and obvious that claims asainst it
are
Rule

2l

statute-baned.

7l

I agree that the right ofDefendants to challenge the reasonableness ofthe plaintiffs'statement
ofclaim should be preserved and protected and I also believe that this objective can be
accomplished while still permitting defendants to deliver a statement of defence.

72

Once again, using the authority of s. I 2 of the Class Proceedings Act, I 992 I order
that if a
,
Defendant delivers a statement of defence, then the delivery of the statement
of defence is not a
fresh step and the Defendant is not precluded from bringing a Rule 2l motion
at the leave and
certification motion or the Defendant is not precluded from disputing that the plaintiffs
have shown
a cause ofaction under s. 5 (l)(a) ofthe Class proceedings Act, 1992.

3.

Leave and Certification
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73

The above discussion addresses the matter ofthe Plaintiffs'request that the Defendants be
ordered to deliver statements of defence and the discussion also lays the foundation for the
discussion ofthe Plaintiffs'request that the leave motion under s.138.8 rhe Securities Acl and the
certification motion under the Class Proceedings Act, 1992 be heard together and the Defendants'
counter-submission that the motions should be sequenced leave motion, Rule 2l motions. and

certification motion.

74

In the case at bar, there is a general consensus that the leave motion should go first, and, in
any event, because of the Court of Appeal's ruling in Sharmathats.28 of the Class Proceedings
Act, 1992 is useless in protecting claims under Part XXIII.I of the Securities Act from limitation
periods, the leave motion must go first, and I have scheduled ten days of hearing commencing
November 21,2012.

75

The question then is whether the certification motion should be combined with the leave

motion.

76

The Plaintiffs submit that hearing the two matters together is consistent with the direction
from the Ontario Court of Appeal and that Supreme Court of Canada that litigation by installments
should be avoided wherever possible because it does little service to the parties or to the efficient

administration ofjustice." Garland v. Consumers' Gas Company Limited (2001),57 o.R. (3d) lz7
at para. 76 (c.A.), affd [2004] I s.c.R. 629 atpara.9O. The Plaintiffs note that Ieave and
certification were dealt with together in Silver v. Imax Corp.,l2009l o.J. No. 5585 (S.C.J.), leave to
appeal refused [20] l] O.J. No. 656 (Div. Ct.) andin Dobbie v. Arctic Glacier Income Fund,Z0ll
ONSC 25.

77

An admonition is different from a prohibition, and while the Court of Appeal and the Supreme
Court may frown on litigation in installments, they did not prohibit it. Whether to permit motions
before the certification motion is a matter of discretion. In exercising its discretion whether to
permit a motion before the certification motion, relevant factors include : (a) whether the motion
will dispose of the entire proceeding or will substantially narrow the issues to be determined; (b) the
likelihood of delays and costs associated with the motion; (c) whether the outcome of the motion
will promote settlement; (d) whether the motion could give rise to interlocutory appeals and delays
that would affect certification; (e) the interests ofeconomy andjudicial efficiency; and (f) generally,
whether scheduling the motion in advance of certification would promote the fair and efficient
determination of the proceeding'. cannon v. Fundsfor canada Foundation,l20l0lo.J. No. 314
(S.C.J.) at paras. l4-15.

78

Thus, in my opinion, the question to be decided in the immediate case is whether it is fair (the
most important factor) and efficient to hear the certification motion and the leave motion together.

79 Provided that any Defendants who deliver s. 138.8 (2) affidavits or any Defendants who
deliver statements of defence may bring Rule 2l motions or otherwise challenge all of the
certification criteria as they may be advised, I see no unfairness in having the certification motion

I
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heard along with the leave motion. Because of the orders that

I shall make, already discussed above,

a Defendant may challenge all of the certification criteria regardless of whether the Defendant has
pleaded or not. Pursuant to notional ru1e25.07 (7), Defendants who do not file a s. 138.8 (2)
affidavit and who deliver a statement of defence "shall decline to admit or deny the allegations
referable solely to liability for secondary market disclosure and not referable to any other pleaded
cause of action." I see no unfaimess to the Defendants who may resist both the certification motion
and the leave motion as they may be advised.

80

In contrast, the sequential approach being advocated by the Defendants is unfair to the
Plaintiffs and to the proposed class and will impede fulfilling the purposes of the class proceedings
legislation, which are frrst and foremost, access to justice, secondarily, judicial economy, and
thirdly, behaviour modification, all the while providing due process and faimess to allparties.
Unfortunately, the suffocating expense of motions in class actions along with the excruciating
delays and the additional costs ofthe inevitable leave to appeal motions and appeals that follow
class action orders is a serious barrier to achieving the purposes ofthe legislation for both plaintiffs
and defendants and a substantial disincentive to class counsel employing the legislation for other
than the huge cases that would justify the litigation risks.

81 As night follows day, if I agreed to schedule sequentially, there would be a ten-day leave
motion, followed by the unsuccessful party larurching the appeal process which will take several
years lo resolve. Whatever the outcome of the appeal, the action will return to the Superior Courl
for the certification motion of the claims not referable solely to liabilitv for secondarv market
disclosure.
82 In the case at bar, if Rule 2l motions were permitted before the certification hearing although
work that could be done at the certification hearing will be accomplished, this will come at the cost
of another round of appeals that will take several years to resolve only for the action to return again
to the Superior Court for the determination of whether the balance of the certification criteria have
been satisfied. That determination will also be appealed.
83

In contrast, if I combine the leave motion, the Rule 2l motions, and the certification motion
into one hearing, as night follows day, the determination will be appealed but the superior court and
the appellate courts including the Supreme Court of Canada will be denied the pleasure of three
visits from one or two generations of Class and Defence Counsel.

84

The Defendants argue that there

will be no efficiencies in a sequential ordering of the motions
for leave differs from the certification criteria, as does the burden of proof for
these motions. However, courts are obliged to have the perspicacity to be able to deal with different
criteria and different onuses ofproof, but, more to the point, the evidentiary footprint forthe leave
and certification motions are the same, and it makes for little efficiency for the parties and little
judicial economy to have the evidence and argument for leave and for certification heard more than
because the criteria

once.
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85

Putting aside the somewhat unique circumstances of BDO Limited, I conclude that the
certification hearing should be combined with the leave motion and that with the exception of the
Plaintiffs'funding motion, which has already been scheduled, there shall be no other motions before
the leave and certification motion without leave of the court first beine obtained.
4. BDO Limited's Request for a Rule 21 Motion

86

As noted at lhe outset of these reasons, I am adjourning the motion as it concems BDO
Limited, whose circumstances may be unique.

87

BDO was a party to Ihe Smith v. Sino-Forest and the Northwest v. Sino-Forest rival class
actions and it was added to the case at bar after the carriage motion. It submits that alt of the
statutory claims against it are statute-barred as in one of the main common law misrepresentation
claims. It submits that it can diminish its involvement in this expensive litigation by a Rule 2l
motion based on the pleadings and without evidence.

88

The Plaintiffs'response was that if BDO wished to assert a limitation period defence it should
be a pleaded defence to which the Plaintiffs would file a reply demonstating that it was not plain
and obvious that the claims were stafute-barred or demonstrating that there were defences to the
running of the limitation period, presumably based on fraudulent concealment or estoppel or waiver.
The Plaintiffs also asserted that there were other common claims against BDO that were not
statute-barred and thus there was no utility in permiuing a Rule 2l motion that would see BDO only
partially out ofthe action.

89 BDO's response was that there were no defences that could withstand the ultimate limitation
periods ofthe Securities Act and fairness dictated that it should be permitted to substantially reduce
being embroiled in this litigation.
90 My own assessment was that the Plaintiffs were correct in submitting that in the circumstances
of this case, BDO should plead its limitation defence and the Plaintiffs should have an opportunity
to deliver a reply.
9l
2l

Once BDO has pleaded, I will be in a better position in determining whether to permit a Rule
motion or perhaps a Rule 20 partial summary judgment motion.

92

Accordingly, I am adjourning the motion as it concems BDO Limited to be brought on again,
if at all, after BDo has pleaded its statement of defence and the plaintiffs their Reply.

5.

The Timetable

93

In Iight of the discussion above, it is ordered that subject to adjustments, if necessary, made at
a case conference, the timetable for the Plaintiffs Funding Approval Motion and for the Leave and
Certification Motion is as follows:
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Fundin g Approval Motion

March 9, 2012: Plaintiffs to deliver motion record (completed)

March 30, 2012: Defendants to deliver responding records, if any

April

6, 2012: Plaintiffs to deliver factum

April

13, 2012: Defendants to delivery factum

April,

17, 2012: Hearing of the motion

Leave and Certification Motion

April

10, 2012: Plaintiffs to deliver motion record

June I I , 2012: Defendanti to deliver responding records

Jtrly 3,2012: Plaintiffs to delivery reply records, if any

September 14,2012: Cross-examinations to be completed

October 19,2012: Plaintiffs to deliver factum

November 9,2012: Defendants to deliver factum

November 21-30,2012 Hearing of the motion

D. CONCLUSION

94

An order shall issue in accordance with these Reasons with costs in the cause.
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APPROVAL OF'Lf,GAL FEES

I

E'P. BELOBABA J.:-- In a short endorsement dated October 18, 2013 I approved the class
action settlements with the FFCF-Gleeson Defendants and the Lawyer Defendants. I was satisfied
that these settlement agreements were in the best interests of the class members. The class members
will receive about $28.2 million. The class action will continue against the non-settling defendants.

2

I also considered class counsel's motion for the approval oftheir legal fees on the settlements
achieved. Based on the contingency fee retainer agreement, class counsel was asking for one-third
of the settlement amount -- about $9.4 million. Contingency fee awards of 25 per cent (sometimes
30 per cent) have been approved by Ontario courts. But, I was not aware of any decision that had
approved a full one-third. I therefore advised class counsel I was prepared to approve-legal fees in
the amount of 25 per cent (because my sense ofthe case law was that the accepted range was 20 to
25 per cent), but that I needed further written submissions to persuade me that the approval of the
full one-third was indeed fair and reasonable.

3

I have now been provided with these supplementary submissions and I am persuaded that my
Order of October 18, 2013 approving the 25 per cent amount should be varied to allow the full
one-third. I have also been persuaded that a one-third contingency fee agreement, if fully
understood and accepted, should be accorded presumptive validity.
Analysis

4

I initially approved class counsel's legal fees atrhe25 per cent level (ratherthan the full

one-third that had been agreed to in the retainer agreement) because, frankly, that's what other
judges were doing. I reviewed several ofthe decisions, expecting to find persuasive reasons
for
capping the legal fees at say, 20 to 25 per cent and not allowing the 30 per cent or one-third that had
been agreed to in the retainer agreement. What I found, instead, were well-intentioned judicial
efforts to rationalize legal fee approvals by discussing arguably irrelevant or immeasurable metrics
such as docketed time (irrelevant) or risks incurred (immeasurable.) By using these metrics, judges
felt comfortable building up a reasonable legal fees award that was capped at the 20 to 25 per cent
level, sometimes 30 per cent but rarely, ifever, approved at the one-third level.

5

I couldn't understand this reasoning. Why should it matter how much actual time was spent by
class counsel? What if the settlement was achieved as a result of "one imaginative, brilliant
hour"
rather than "one thousand plodding hours"?r Ifthe settlement is in the best interests ofthe class
and
the retainer agreement provided for, say, a one-third contingency fee, and was fully understood
and
agreed to by the representative plaintiff, why should the court be concerned about the time that
was
actually docketed? This only encourages docket-padding and over-lawyering, both ofwhich are
already pervasive problems in class action litigation.

6 If "risks incurred" was something judges could really measure on the material provided, then
this metric might make sense. Everyone understands that class counsel accept and carry enoftnous
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risks when they undertake a class action. But I don't understand how ajudge, post-hoc and in
hindsight, confronted with untested, self-serving assertions aboutthe many risks incurred, can
measure or assess those risks in any meaningful fashion and then purport to use this assessment as a
principled measure in approving class counsel's legal fees. And why are we approaching legal fees
approval as a building blocks exercise to begin with, working from the bottom up rather than from
the top down? Why not start at the top with the retainer agreement that was agreed to by the clients
and their solicitor when the class action began?

7 In my view, it would make more sense to identify a percentage-based legal fee that would be
judicially accepted as presumptively valid. This would provide a much-needed measure of
predictability in the approval of class counsel's legal fees and would avoid all of the mind-numbing
bluster about the time-value of work done or the risks incurred.
8

What I suggest is this: contingency fee arrangements that are fully understood and accepted by
the representative plaintiffs should be presumptively valid and enforceable, whatever the amounts
involved. Judicial approval will, of course, be required but the presumption of validity should only
be rebutted in clear cases based on principled reasons.

9

Examples of clear cases where the presumption of validity could be rebutted include the

followins:

(i)

(ii)

Where there i.s a lack offull understanding or true acceptance on the port
of the representative plaintif. Did the representative plaintiff truly
understand that one-third of the recovery would be claimed by class
counsel as legal fees? Class counsel would be wise to set out the
consequences of their contingency fee arrangement in some detail in the
retainer agreement: e.g. "if we recover $30 mitlion for the class, we will be
entitled to legal fees of $ l0 million." settlement agreement notices should
bold-face or highlight the legal fees portion in order to focus class
members' attention on the amount being requested. Allidavits from the
representative plaintiffs or class members supporting the legal fees request
would certainly be relevant.
Where the agreedlo contingency amount is excessive. I, for one, am
prepared to accept that a one-third contingency is presumptively
reasonable and acceptable in the class actions area because that amount
that has been found to be reasonable and acceptable (and successful) in the
personal injury area.2 If class counsel seek higher amounts, say 40 or 50
per cent, they should be prepared to provide a detailed justification because
these higher amounts fall outside the penumbra of what, in my view, is
currently acceptable.
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' (iii)

Where the application of the presumptively valid one-third contingency fee
results in a legal fees owald that is so large as to be unseemly or otherwise

unreasonable.I know that I would be quite comfortable approving legal
fees of $ l0 or even $15 million based on overall cash recoveries of $30 or
$45 million. But I frankly don't know what I would or should do as a class
actions judge when the recovery is, say, $150 million and class counsel ar€
asking for $50 million. Although the $50 million legal fees award would
be enormous, to say the least, I really can't think of a principled reason for
not approving these larger amounts. Forhrnately, I don't have to decide this
today.

10

In my view, the judicial acceptance of the contingency fee agreement
would further the development of the class action in at least three ways:

as

presumptively valid

Class counsel's legal fees would be more easily tmderstood, more
principled and more "reasonable" than under the "multiplier" approach.3

*

+

The contingency fee approach would inject a much-needed measure of
predictability into class counsel's compensation calculus, which in turn
would encourage greater use ofthe class action vehicle, enhancing access
to justice.

According presumptive validity to a one-third contingency fee, and thus
making class counsel's compensation more certain would take the pressure
off certification-motion costs awards as a method for forward-financins the
class action lawsuit.a

11

The approach that I have discussed works best when you have, as we do here, an all-cash
settlement. An across the board one-third recovery will likely not be available when the settlement
is in-kind, or involves vouchers or coupons, or where class counsel compensation is best determined
by considering the take-up rate. But to the extent that the retainer agreement provides for a
percentage-based fee approach rather t}ran the multiplier approach, I will be one judge that will
accept a fully understood one-third contingency fee agreement as presumptively valid.

12

Returning, then, to the motion before me. I am satisfied that the one-third contingency fee
should be approved. The contingency fee retainer agreement was fully understood and agreed to by
Michael Cannon, the representative plaintiff. Indeed, Mr. Cannon filed an affidavit strongly
supporting the one-third legal fee and no class members have voiced any objections. The one-third
contingency is not excessive because it is in line with the percentages that are charged in the
personal injury area. And there is no suggestion that the $9.4 million amount that class counsel will
receive is unseemly or inherently unreasonable. In short, no reasons have been advanced to rebut
the presumption of validity.
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Disposition

13

Class counsel's request for the full one-third contingency fee is granted.
18, 2013 shall be amended to reflect this variation.

My Order of October

E.P. BELOBABA J.
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I To borrow the language of cumming J. in Yitapharm canada Ltd. v. Hofman LaRoche
Ltd.,12 C.P.C. (6th) 226,120051O.J. No. 1l l7 (s.c.J.) at para. I07 (QL).
2 As strathy J. noted in Baker (Estate) v. sony BMG Music (canada) Inc.,z0ll ONSC 7105,
98 c.P.R. (4th) 267 , at parc. 64: "Personal injury litigation has been conducted in this

province for years based on counsel receiving a contingent fee as high as 330/o.In such
litigation, it is generally considered to reflect a fair allocation ofrisk and reward as between
lawyer and client. It serves as an inducement to the lawyer to maximize the recovery for the
client and it is regarded as fair to the client because it is based upon the "no cure, no pay"
principle. The profession and the public have for years recognized that the system works and
that it is fair. It allows people with injury claims of all kinds to obtain access to justice
without risking their life's savings. The contingent fee is recognized as fair because the client
is usually concemed only with the result and the lawyer gets well paid for a good result."
3 The

"multiplier" approach requires the court to accept as fair and reasonable
monopoly-based hourly rates that are everything but fair and reasonable; and, it asks the court
to divine a "multiplier" reflecting the risks incurred which, as already noted, is an almost
impossible task on the material that is typically provided, and almost always results in a
parody of the judicial process. Fortunately, most class counsel appear to be choosing
contingency fees over multipliers in their retainer agreements. In a few years, the latter may
(happily) become extinct.
4 See the discussion in the opening pages of my costs awards in Dugal v. Manulife Financial,
2013 ONSC 6354 or Rosen v. BMo Nesbitt Burns Inc.,20l3 ONSC 6356. I tried to inject a
measure of certainty and predictability into the calculation oflegal costs for certification
motions, just as I am doing here with respect to class counsel's legal fees. In my view,
predictability is a good thing in the continuing evolution of the class action. who knows,

maybe in a decade or two, with a class actions bar that has a more confident understanding of
the certification proceeding (it was always intended to provide a very low procedural hurdle
and was never intended to generate the frenzied over-litigation that currently exists) and with
a more competitive legal services market-place, class counsel may be willing to undertake
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class proceedings on the basis of a 20 per cent or even

hope.)

l0 per cent contingency. (one can
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REASONS FORDECISION

M.C. CULLITY J.:-- The parties moved for approval of the settlement of this action
commenced under the Class Proceedings Act, 1992, S.O. 1992, c.6 ('CPA").
The claims advanced on behalf of the class concern allegedly undisclosed and unauthorised
charges levied by the defendant (the "Bank") for foreign currency transactions conducted with Visa
credit cards it had issued. The Bank asserts that these were not fees but rather part of the exchange
rates that it was authorized by the provisions of the cardholder agreements to determine from time

to time.

3 The proceeding was certified by the Court of Appeal on November 14, 2007 . Certification had
previously been denied by the Divisional Court and in this court. Actions involving similar claims
were previously certified and settlements approved by Winkler J. (now Winkler C.J.O.) in Gilbert v.
Canadian Imperial Bank of Commerce, [2004] O.J. No. 4260 (S.C.J.) and by Brockenshire J. in
Meretsky v. Bank of Nova Scotia (Unrep. January 23,2009).
The Settlement

4

Section 29(2) ofthe CPA provides that a settlement ofa class proceeding is not binding unless
it is approved by the court. ln Gilbert, the principles to be applied for this purpose were summarized

by Winkler J. (now Winkler C.J.O.) as follows:
There is a presumption of fairness when a proposed class settlement negotiated at
arms length by class counsel is presented to the court for approval. The court will
only reject a proposed settlement when it finds that the settlement does not fall
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within a range of reasonableness.

The test to be applied is whether the settlement is fair and reasonable and in the
best interests of the class as a whole. This allows for a range of possible results
and there is no perfect settlement. Settlement is a product of compromise, which

by definition, necessitates give-and-take. It is a question ofweighing the
settlement in comparison to the alternative of litigation with its inherent risks and
associated costs.

T
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There are a number of factors, not all to be given equal weight, which are to be
considered in determining whether to approve a settlement. These include

likelihood of success, degree of discovery., the terms of the settlement,
recommendation of counsel, expense and duration of litigation, number of
objectors, presence of arms length bargaining, extent of communications with the
class and the dynamics of the bargaining.

5

It follows that, in all cases, the court rnust weigh the benefits to be conferred on the
against the risks of continuing the litigation.

class

6

From the inception ofthe proceeding, the Bank has denied that the charges were fees rather
than part of the exchange rates it was authorised to determine from time to time. It has also asserled
that the rates were reasonable and that the plaintiffs' interpretation of the cardholder agreements was
contrary to the intentions of the parties, as well as inconsistent with commercial realities and the
competitive practices adopted by other financial institutions. At the hearing of the motion, the
Bank's counsel emphasised that it was the economic considerations of proceeding to trial and not
any acknowledgement of the validity of the claims advanced by the plaintiffs that influenced its
agreement to settle. The Bank has not resiled from its position that the alleged charges were
disclosed to cardholders.

7

While strongly contesting the correctness of the Bank's characterisation of the charges, class
counsel were conscious that, on the main issue, this was all-or-nothing litigation, and that it would
be vigorously defended. Even ifthe plaintiffs were successful in characterising the charges as fees,
there were still limitations defences that potentially affected a significant number of the class
members'claims. They were also concemed about the lengtb and future expense of the litigation if
it proceeded to trial and the difficulty that class members would have in proving their damages if
individual determinations were found to be required.

8

In an affidavit sworn for the pulpose of the approval motion, one of the plaintiffs' solicitors, Mr
Paul J. Pape, indicated that, based on reports prepared for the Bank, class counsel had estimated that
the maximum amount recoverable for the class was approximately $ 161.5 million. After taking into
account the risk that the Bank would succeed at trial, class counsel targeted $50 million-$60 million
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as a reasonable range for settlement. Mr Pape stated that they had this in mind when, in December
2008, they agreed to mediation by the Honourable George Adams. The plaintiffs'subsequent
acceptance of the Bank's offer to pay $55 million in settlement of the claims was recommended bv
the mediator.

I
I
I
T

9

The settlement amount was negotiated at arm's-length by experienced counsel after more than
I I years of litigation and after extensive productions by the Bank. There is, in rny judgment,
nothing in the record before me to suggest that the decision to settle for $55 million falls outside the
zone of reasonableness and displaces the presumption of fairness referred to by Winkler J. In rhis
case, the most difficult questions relate not to the amount the Bank has agreed to contribute in
settlement of the claims advanced by the plaintiffs but rather to the nature and extent of the
distributions that are proposed.

l0

As in Markson v MBNA Canada Bank, [2007] O.J. No. 1684 (C.A.) where, again,
certification was ordered by the Court ofAppeal after having been denied at first instance and in the
Divisional Court -- the class consists of several million cardholders whose transactions were entered
into over a period of many years. In view of the difficulty of identifing class members with
potential claims and quantifuing the harm each had suffered, the requirement that the procedure of
the CPA must be manageable was given considerable weight in this court and in the Divisional
Court. In Markson, the proceeding was held be manageable because, it seems, of the Court of
Appeal's conclusion that there was a reasonable likelihood that an aggegate assessment of damages
would be possible. The question whether difficulties of distributing damages had any bearing on the
issue of manageability was not discussed, and it is notable that, in deciding that certification should
be granted, the court did not find it necessary to consider whether a "workable" litigation plan had
been produced by the plaintiffas required by section 5(l)(e) ofthe CpA.

11

A similar conclusion that an aggregate assessment of damages might be available was reached
by the court of Appeal in this case where, however, winkler c.J.o. also concluded that the
conditions for certification would have been satisfied if the court at a trial of common issues
determined that individual assessments were necessary. Moreover, on either approach to the
assessment of damages, it appears that the Chief Justice accepted that problems of distribution may
have some relevance to the issue of manageability that is inherent in the requirement that a class
proceeding is the preferable procedure. Paras. 67-68 of the reasons of the Court of Appeal read as
follows:
[67] The cPA also provides a range of options for dishibuting amounts awarded
under ss. 24 or 25. For example, s. 26(2)(a) permits the court to require the
defendant to distribute monetary relief directly to class members "by any means
authorised by the court, including abatement and credit". I draw particular
attention to s. 26(3), which states:
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26(3) In deciding whelher to make an order under clause (2)(a), a court
shall consider whether distribution by the defendant is the most practical
way of distributing the award for any reason, including the fact that the

ff::,Iril:;"il';:,':!,:;:;;:,:';:I'l:x#K:::";:"y;':;,:^if

[68] Evidently, the CPA provides a procedural mechanism on which the trial
judge could rely to distribute amounts awarded under either s.24 or s. 25. Thus,
in my view, the preferable procedure requirement is satisfied in this case
regardless of whetherthe assessment and distribution of damages,_if necessary,
are to be conducted on an aggregate or individual basis.
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12

In tJris context, I note that the learned ChiefJustice attributed no significance to the Bank's
evidence that "it would take 1500 people about one year to identifu and record the foreign exchange
hansactions on the cardholder statements that are available only on microfiche and that this would
cost about $48,500,000": para. 48. As in Markson, this "economic argument" was specifically
rejected.

13

Despite the emphasis given to section 26(3) of the CPA, I do not understand the Chief Justice
to have excluded the possibility that the trial judge might rely on other provisions of section 26,
including section 26(4) and (6) that read as follows:
26(4) The court may order that all or a part of an award under section 24 thathas
not been distributed within a time set by the court be applied in any manner that
may reasonably be expected to benefit class members, even though the order
does not provide for monetary relief to individual class members, if the court is
satisfied that a reasonable number of class members who would not otherwise
receive monetary relief would benefit from the order.

26(6) the court may make an order under subsection (4) even

ifthe order would

benefit_

(a) persons who are not class members; or

(b)

persons who may otherwise receive monetary relief as a result of the class

proceeding.

l4 These provisions contemplate what are often called cy pres orders by analogy to the cy pres
jurisdiction that courts of equity have traditionally applied in cases involving charities and rules
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against remoteness. As was the case in Gilbert, such orders are commonly made in settlements
approved by the court by a funher analogy to the provisions of section 26.ln Gilbert, the settlement
that was approved by the court provided for a payment of $ I million out of the settlement amount of

$16.5 million to the United Way in order to benefit past cardholders who could no longer be

identified.

Winkler J. stated (at paras. 15-16):
One might observe that a situation such as this could be addressed with a
settlement that is entirely Cy pres. Howeveg it is not the role of this court to
substitute its settlement for that fashioned by the parties. Also, a clisadvantage of
settlement that is entirely Cy pres is that it does not compensate individual class
members.

Past cardholders are not part ofthe distribution list. The payment to the United
Way on their collective behalf is in lieu of this and is acceptable given the
peregrinations involved in pursuing these claims. This approach is acceptable in
the present circumstances given the impossibility of identifying such class
members. The CPA specifically contemplates a cy pres distribution in s. 26(6).

15 Under the proposed settlement in this case, approximately $39, 100,000 would be available for
distribution for the benefit of class members after the payment of the counsel fees and
disbursements requested, the levy payable to the Law Foundation and administrative expenses out
of the settlement amount of $55 million. From the amount of $39,150,000, approximately
$ 10,750,000 would be paid directly to cardholders whose cards were issued before certain dates
included in the class definition, and who were in good standing and active as of June 1, 2009. The
balance of approximately $28.4 million would be applied cy pres as, despite the Court of Appeal's
reference to section 26(3) of the CPA, the parties are in agreement that it would be impracticable to
attempt to identify more than a relatively small percentage of the class members who are potential
claimants.
16

Before finalising their proposals for the division between direct and indirect benefits to class
members, counsel devoted considerable time and energy in considering different alternatives. The
task of identifying cardholders who had engaged in foreign currency transactions - - as well as the
amounts involved -- was hampered by the absence of records including some that had been
destroyed inadvertently during the course of the proceeding. The various altematives were
discussed at case conferences prior to the hearing before counsel agreed on a final proposal.

17

I am satisfied that, in the light of these difficulties and when compared with rhe other
alternatives,, the proposed division between direct and indirect benefits strikes a reasonable balance
between reimbursing class members and applying funds cy pres and should be approved. Although,
as a general rule, cy pres distributions should not be approved where direct compensation to class
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membors is practicable, the allocation of $ 10.75 million to be paid directly to cardholders is on the
generous side as proofthat one subgroup ofthem engaged in foreign currency transactions -- and, in
cons€quence, were within the class definition
will not be required.

-

18

As a general rule, the court's jurisdiction on motions under section 29(2) of the CpA is limited
to granting, or withholding, approval. Exceptionally in this case, the minutes of settlement provide
that, as part ofthe approval process, the court may change the amount proposed to be applied cy
pres, the cy pres recipients and the division of funds between them. This provision reflects the
Partiesrunderstanding that, in view of the size of the cy pres amount and the nature of the claims in
this case, outright payments to charitable or other non-profit organisations -- the most common form
of cy pres distributions - might not be appropriate. For this reason, it was proposed that special
purpose gifts would be made in order to ensure that the purposes for which the funds would be
applied bore a sufficient relation to the interests and claims of the class members to iustifu a
conclusion that the distribution would be for their benefit.

19

The question of the most appropriate cy pres distributions was discussed in a number of case
conferences. Proposals by the plaintiffs with respect to one half of the cy pres amount of $28.4

million, and by the Bank for the other half were considered.
Cy

Pres: The PlaintffitProposal

20

The plaintiffs' original proposal involved grants to Canadian common law law schools to be
used to foster professionalism and ethical conduct among practising lawyers. The amounts each law
school would receive would reflect the distribution of class members across the country. It was
suggested that teaching law students to be more professional and ethical in their behaviour when
practising law would benefit class members and the public. It was said that:
Contracts such as those in issue in this action may be more carefully drafted,
banks, commercial institutions and all clients may be better advised and, as a
result, disputes such as in this action and others may be avoided.

2l Apart from the establishment of a committee of five to seven members of the legal profession,
with volunteers from the judiciary, to receive proposals and to disburse the funds to the law schools,
no method of supervising or controlling the expenditure of the funds by the recipients was
suggested. It may have been contemplated that the use of the funds would be entirely within the
discretion ofthe recipients subject only to a moral obligation to apply them for the approved
purposes.

22

Without - I hope - being unduly cynical about the optics of the plaintiffs'proposal in the
present context, I suggested that a preferable alternative would be to create a trust fund to be
administered by the Law Foundation of Ontario for the purpose of advancing public access to
justice in Canada. Although in a number of cases including Gilbert -- cy pres distributions that
benefit class members together with other members of the public have been approved, the suggested
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altemative would confer benefits on the class more directly than the original proposal and would do
so in a manner that is consistent with, and would advance, one of the objectives of the CPA. Access
to justice was relied on heavily by the Court of Appeal in Markson and in this case as a ground for
certifying the proceeding. Class members have benefited thereby and they and other members of the
public would benefit from its enhancement in the future.

23

This suggestion was discussed with representatives of the Law Foundation -- including the
Chair of its Board of Trustees and they have indicated that it is acceptable in principle.

24

The proposal contemplates the creation of a special trust fund to be administered by the
Trustees ofthe Foundation. Section 56(2) ofthe Low Society Acl, R.S.O. 1990, c, L. 8 provides that
the Trustees have power to accept gifts and donations on trust in furtherance of the o[ects of the
foundation. The objects include "legal aid" -- a term that, I am informed, has been construed
broadly by the Trustees and has, correctly in my opinion, not been confined to financial aid
provided to Legal Aid Ontario -- a corporation that is incorporated pursuant to the Legal Aid
Services Act, 1998, S.O. 1998, c.26 for the purpose of providing access to justice for low-income
individuals, and is refened to by name in section 55 of the Law Society Act.

25

There are, ofcourse, special difficulties that can be encountered in establishing valid purpose
trusts under the laws of Ontario. Such trusts are not valid unless they are exclusively charitable, or
can be treated as powers of appointment pursuant to section t 6 of the Perpetuities Act, R.S.O. 1990,
c. P. 9. In my opinion, this limitation is as applicable to trusts created pursuant to an order of the
court as it is to other trusts and, if that is not correct, it is still one that the court should respect.

26

Is the purpose ofpromoting and advancing access tojustice a charitable purpose? Given the
repeated endorsement by courts, as well as by the Law Reform Commission, of access to justice as
a socially valuable objective of the CPA -- and even ignoring some of the rather more dubiously
valuable purposes that have been accepted as charitable over the years -- it would, I believe, be
extraordinary if it were held that it is not worthy of recognition as a possible object of a valid trust.

27

The law on charities is notoriously technical and arcane. Numerous judicial pleas for
legislative intervention have fallen on deaf ears. Judicial attempts in cases such as Re Laidlaw
(1984), 48 o.R. Qd) 549 @iv. ct.) and Re Levy (1989), 68 o.R. (2d) 3s5 (c.A.) to rid the law of its
antiquated foundations in the Statute of Elizabeth, 1601 are wcertain in their effects and, since the
comments of Rothstein J.inA.Y.S.A. Amateur Soccer Associationv. Canada,l2007l3 S.C.R. 217,
at paras 37-39, their colrectness is not free from doubt. In one ofthe most recent cases in the
Supreme Court of Canada -- Vancouver Society of Immigrant and Visible Minority Vlomen y.

canada, [l999] 1 s.c.R. l0 -- the court was divided (5-4) on, among other things, the question
whether a purpose of assisting immigrant women to obtain employment was charitable. The lengthy
judgments delivered are replete with conflicting views on the same authorities that have
been the
subject of inconclusive analyses in a legion ofcases stretching back over at least two centuries.

28

Access to justice connotes access by persons to whom it would not otherwise be available for
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the purpose ofprotecting and enforcing their legal rights. Although barriers to access tojustice are
very commonly although by no means exclusively -- financial in nature, a pu{pose of removing
tbe barriers cannot, I think, be considered to fall exclusively within the first ofthe three traditional

-

heads of charity - the relief of poverty: see the Law Reform Commission's Report on Class
Actions,pages ll9-l29.Norwouldsuchapurposebeconsideredtobereligious,oreducational
even in the expanded sense in which that term was given in Vancouver Society. That leaves only the
fourth head -- other purposes beneficial to the public -- with, or without, in Ontario, the
qualification that they must also be within the spirit and intendment of the Statute of Elizabeth,
1601.

29

I do not think there is any doubt that a purpose ofproviding or promoting access tojustice
must be considered to be beneficial to the public. As the Law Reform Commission stated, at page
139 ofits report:
Quite clearly, effective access tojustice is a precondition to the exercise of all
other Iegal rights.

30

Access to justice is, in other words, an essential component of the rule of law which, in tum, is
one of the constitutional underpinnings of our democratic constitutional system of government.

31

If, despite the views expressed in Re Laidlaw and Re Levy, access to justice will not be a valid
charitable purpose unless it is within the spirit and intent of the Elizabethan statute, I believe that
requirement is also satisfied.

32

ln Incorporated Council of Law Reportingfor England and Wales v. Attorney-General,ll972)
Ch. 73 (C.A.), different approaches for ascertaining whether a purpose was within the spirit and
intent of the statue -- or within its "mischief' or "equity" were discussed. The Court of Appeal held
that the publication of law reports by a non-profit corporation was a charitable purpose. Russell L.J.
placed the pulpose under the fourth head of charity. In his view, the correct approach was to apply a
presumption that a purpose that benefits the public will be within the equity of the Statute of
Elizabeth, and charitable in the absence ofgood reasons for a contrary conclusion. Sachs and
Buckley JJ. preferred to characterise the purpose as educational but agreed that it would otherwise
be upheld on the basis of the reasoning of Russell L.J.

33

Russell L.J. also considered whether the purpose of the Council would fall within the spirit
and intendment of the statute if the correct approach was to find an analogy with purposes

previously held to be charitable. The judge at first instance had referred to the very early judicial
acceptance that the purpose of building a courthouse was charitable and Russell L.J. concluded that
no distinction could properly be drawn between the provision of physical facilities for the
administration ofjustice, and a dissemination of knowledge of the law to be administered in them.

34

On either ofthese approaches, I am satisfied that a trust to provide access to the courts and the
administration ofjustice must be held to be charitable. Access to justice is presupposed by the
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Provisions of the Canadian Charter of Rights and Freedoms and, without it, the provision
courthouses and law reports would be otiose.

l0

of

35

For these reasons, I am satisfied that the proposed establishment ofa fund to promote access
justice
to
would create a valid charitable tust. I am also satisfied that such a trust could properly be
administered by the Law Foundation as falling within its corporate object of "legal aid". As I have
mentioned, this is consistent with the information provided by the Chair of the board of Trustees of
the Foundation that the object has in the past been construed broadly and has not been confined to
financial aid provided to Legal Aid Ontario.

36

For reasons of completeness, I note, also, that if, contrary to my opinion, a trust to promote
and advance access to justice is not charitable, it could I believe be upheld as a specific

non-charitable pulpose trust that, pursuant to section 16 ofthe Perpetuities Acl, is to be treated as a
power of appointment over capital and income for a maximum period of 2l years.

37

The precise terms of the trust will be included in the order approving the settlement but,
subj ect to any further submissions ofcounsel, or representations of the Law Foundation,
my present

preference would be for the Trustees of the Foundation to have discretion as to the application
of
funds for the approved purpose subject only to the limitation that they are not to form part ofthe
class Proceedings Fund established pursuant to section 59.1 of The Law society Act.
Cy Pres: The Bank's Proposal

38

The bank proposed that the other halfofthe cy pres amount should be used to improve the
financial literacy of low-income and otherwise economically disadvantaged Canadians. For this
purpose' the funds would be paid to, and administered and distributed by, a non-profit
charitable
organisation, Social and Enterprise Development Innovations ("SEDI").

39

SEDI was incorporated as a corporation without share capital under part III of the
Corporations Acl on March 14, 1995. Its objects, as amended by supplementary letters patent of
April 21, 1997,are as follows:

l.

23.
4.

To establish, maintain and supervise non-profit centres for the encouragement of
people who are both poor and unemployed to develop self-employment projects
with the objective of preventing and reducing unemployment and its attendant
Poverry;
To provide counselling and supportive services for the benefit ofpersons who are
both poor and unemployed and otherwise economically disadvantaged persons

including youth;
To set up programmes to carry out the foregoing objects;
To consult with other charitable, non-profit community and governmental
agencies and organisations in developing programmes to carry out the foregoing
objects and to provide funding for same;
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40

SEDI is registered as a charitable organisation within the meaning of the Income Tax Act
(Canada). It complies with the annual reporting obligations under the statute. To date it has been
funded largely through grants and donations from federal, provincial and municipal governments,
banks and other financial institutions, and private charitable foundations.

4l

The promotion of financial literacy has been one of SEDI's principal activities since its
creation. To this end it has worked with governmental agencies and community organisations to
develop courses, programmes and projects and to train personnel whose employment brings them in
contact with unemployed, poor and otherwise disadvantaged Canadians. SEDI's activities are
founded on a conviction thai there are social, market and govemmental pressures that limit the
ability of such persons to make informed financial decisions that are essential to their well-being
and their capacity to become economically self-sufficient. Accordingly, financial liteiacy, in the
sense understood by SEDI, refers to the knowledge, skills and

ability to understand, analyse and use
information to make informed judgments about financial decisions. Such decisions range from
simple budgeting skills, to understanding choices between banking and credit products, to
understanding rights and obligations created by financial documents such as credit card agreements,
to urderstanding how to effectively save for retirement, home-ownership, or post-secondary
education.

42

SEDI is administered under the supervision of a nine-member board of directors who serve
without remuneration. In 2008 it had ten permanent and four part-time employees.

43

By a resolution of the board of directors of October 9, 2008, SEDI's financial literacy
activities were expanded and organised by the creation of a new intemal division known as the
"Canadian Centre for Financial Literacy" (the "Centre"). This is dedicated to assisting and training
the staff of community organisations to deliver literacy counselling and supportive services to needy
and otherwise disadvantaged groups in society.

44

The Bank's proposal is for 50 per cent of the cy pres amount to be paid to SEDI. $3.5 million
ofthis would be used for the support ofthe Centre for a period offive years and the balance would
be held as a fund (the "TD Financial Literacy Fund") that, over a period of six years, would be
applied in making grants to non-profit organisations who work with economically disadvantaged
groups -- such grants to be used by the recipients to promote and support financial literacy among
the members of such groups. All such grants would require the approval of SEDI's directors.

45

Counsel for the bank rnade submissions and filed extensive material in support of its
proposals' This included a description of SEDI's activities during the past five years, the annual
reports filed with Canada Revenue Agency, explanation of its financial reporting, and a legal

opinion of SEDI's solicitor, Fasken Martineau, that the promotion of financial literacy is charitable
in law as educational and for the relief of poverty, and is within the objects of SEDI. I share that
opinion.

46

In addition, letters attesting to the valuable work performed by SEDI in promoting financial
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literacy among low-income Canadians were provided by five individuals who have either
participated in SEDI's activities, or occupied positions with govemmental organisations that have
been involved with them

47

On the basis of the submissions of counsel and the material filed,

I am satisfied that the
advancement of financial literacy is a worthy method of applying the cy pres amount for the benefit
of the class members. I am also satisfied that SEDI is an appropriate entity to administer the funds
for this purpose.

48

Forthe purpose ofsettling the terms ofthe approval order, counsel should consider whether it
is necessary to have a trust agreement between the Bank and sEDI with respect to the
administration of the funds. In view of the relatively simple and short-term obligation-s of SEDI, in
may be possible to define those obligations adequately in the body of the order. It must, however,
be made clear that the funds provided to the Centre for the support of its work are intended to
enhance it and not simply to make available for SEDI's other purposes funds that would otherwise
be used for the support of the Centre. Given the provisions of the Law Society Act that govern the
administration of gifts received by the Trustees of the Law Foundation, a separate trust agreement
with respect to the other half of the cy pres amount should not be necessary to complement the
provisions of the order.

49

Subject to settling the terms of the order, the settlement

will

be approved.

Fees of Class Counsel

50

Counsel have requested a fee of gl I million which represents 20 per cent of the settlement
amount and approximately 28 percent of the net amount that would be distributable to, or for the
benefit of, class members.

51

Provision for a fee of 20 per cent of the gross recovery was made in retainer agreements with
Dr Cassano and Dr Bordoff executed in April 2002 and September 2004 respectively. These written
agreements are said to reflect the terms of an oral agreement made at the inception of the
proceeding with Dr Cassano in 1997-Dr Bordoff was added as a plaintiff on March g,2005.

52

Each ofthe plaintiffs has supported the request for approval ofa fee of$l I
expressed appreciation of the quality of the services performed by their counsel.

million and has

53

Contingent fee agreements that provide for fees to be calculated as a percentage of gross
recovery have been approved in many class proceedings in this jurisdiction, and an application

of

percentages in excess of20 per cent has been approved in several of them. ln
Garland y. Enbridge
Gas Distribution Inc, [20061O.J. No. 4907 (S.C.J.), for example, I considered the fee

awarded to

represent approximately 26.7 per cent of the value ofthe compensation and other benefits
recovered
for the class members. ln Stastny v. Southwestern Resources Corporation (Unrep. November 3,
2008) and casselman v. cIBC lltorld Markets lrc. (unrep. December 2l 2007) percentages
,
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excess of 20 per cent w€re approved by Brockenshire J., and, in Meretsky
one of the companion
judge
actions to this case -- the same leamed
indicated that}} per cent was acceptable.

-

54

Counsel's intention to request a fee of 20 per cent of the gross recovery was communicated to
the numerous class members who contacted counsel at different times throughout this lengthy
litigation, the information was provided on its website and it was disclosed in the notice of the
fairness hearing. Only one member of the class of several million persons has objected to the size of
the fee.

55

This was hard-fought litigation -- conducted with tenacity and skill by counsel who, in effect,
snatched victory from the jaws ofdefeat by persevering with it through successive appeals from the
initial decision that denied certification. It is inherent in percentage ofrecovery agree-ments that
counsel may receive large fees where, as here, the degree ofsuccess achieved is substantial.
Equally, of course, they take the risk that the results achieved will provide them with little or no
compensation.

56

Taking into account the course ofthe litigation, the risks accepted by counsel and the extent
the recovery achieved for the class, a fee of $l I million will be approved together with the
disbursements claimed of $ I 38.000.

57

of

There are three other matters on which I believe I should comment.

58

The first is that Dr. Cassano is the spouse of Ms. Pat Speight who is a "non-equity partner" in
the firm of Sutts Strosberg who acted as co-counsel for the plaintiffs. A relationship ofthis kind is
one that in some cases will call for close examination and, perhaps, suspicion. It was, however,
disclosed at the hearing ofthe certification motion, and again at the fairness hearing, and Dr.
Cassano was accepted as a suitable representative plaintiff and, with Dr. Bordoff, was appointed as
such in the order of the Court of Appeal. In these circumstances, I see no reason for considering the
relationship to be a factor that should have any bearing on the amount of counsel's fee.

59

The second matter is that the fee of $ I I million represents the application of a multiplier of
approximately 5.5 to counsel's approved time. This might well be considered to be excessive if the
retainer agreements had provided for the adoption of the "lodestar approach" reflected in section 33
of the CPA. They did not do this.

60

While it has been said that the appropriateness of a fee calculated in the lodestar manner might
it with the percentage ofgross recovery it represents, I would be hesitant to
use the lodestar method as a firm indicator of the reasonableness of a fee determined by the
application of a percentage to the amount recovered.ln Martin v. Barrett, [2008] O.J. No. 2105
(S.C.J.), at paras. 38-39, I referred to criticisms of the lodestar method. One of these that has been
repeatedly mentioned in other cases in this jurisdiction and elsewhere is that the application ofa
multiplier to a base fee may not only encourage an inefficient use of time and a padding of dockets,
it may also fail to reward efficient time-management and the exercise of superior skill by class
be tested by comparing
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counsel.

61

As smith J. stated in Endean v. Canadian Red cross society, 12000) B.c.J. No. 1254
(B.C.S.C.), at para. 7 4:
Good counsel should not be penalised for their acuity and efficiency by basing
their fees only on the amount of time it took them to accomplish their client's
objectives.

62

In contrasting the percentage of recovery approach with the application of a multiplier,
cumming J. stated in vitaPharm canada Ltd v. Hoffman -- La Roche Ltd, [20051o.J. No. 1 I l7
(S.C.J.), atpara.107:
Using a percentage calculation in determining class counsel fees properly places
the emphasis on quality ofrepresentation, and the benefit conferred on the class.
A percentage-based fee rewards "one imaginative, brilliant hour" rather than "one
thousand plodding hours".

63

Ofcourse, ifcounsel accept a retainer on the basis that the lodestarmethod is to apply, the
requirements ofsection 33 - including that ofa reasonable base fee -- must be observed. Class
counsel did not choose to adopt that method and, having achieved an excellent result, they submit
that it would be unreasonable to reduce their fee by reference to the time they expended to do so.
They had accepted their retainers on the basis ofa fee calculation that would vary directly according
to the degree of success that was achieved. The percentage of recovery to be applied was not
unreasonable, the risks were considerable, the degree of success was substantial, and there is
nothing in the manner in which the proceeding was conducted that, in my judgment, would justify a
refusal to approve a fee determined in accordance with the terms on which the retainers were
accepted.

64

The final matter relates to the contents of the objection received from Mr Andrew Martin of
Toronto. This was the only objection received from the members of the enormous class. I have not
commented on it previously in the above reasons because, to the extent that his criticisms have not
been met by the changes I have made to the proposed cy pres distributions, I believe that the
authorities I should properly follow foreclose acceptance of them. At the same time, Mr. Martin's
comments address quite fundamental issues relating to settlements of class actions such as this. As
it may be that bis views are shared by other class members who thought it useless, or just too much
trouble, to voice their objections, I have included the substance of Mr. Martin's email letter as an
appendix to these reasons together with my brief comments

M.C. CULLITY

J.
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APPENDIX
From: Andrew Martin

To: [Objections]

I am writing to object to the proposed settlement.
My reasons relate to the overall terms of the settlement. The amount that will be paid may (or may
not) be appropriate relative to the allegations, but I do not believe that this settlement is in the
interests of the plaintiff class. Specifically:

*

Either TD did or did not levy unauthorised, undisclosed or inadequately
disclosed charges. This needs to be determined so that in future, conditions of use
can be drafted and interpreted correctly. [While no one could deny that
clarification is desirable, the class action procedure has costs and risks for the
representative plaintiffs and their counsel that are not shared by the other class
members who, in effect, have a free ride. Simply as one example, the plaintiffs
incurred an expense of approximately $67,000 in respect of the fees of the firm
ofchartered accountants who received and dealt with the I1,500 cardholders who
opted out of the litigation.l

-- In my personal view, given that certain costs were going to be charged in
respect of these uses of the credit cards, the plaintiff class has not been
disadvantaged and I suspect would have used the cards in any circumstances. The
consequences of this litigation may well be to increase future charges.
[I do not
disagree but the court ofAppeal did, or did not consider these considerations to
be relevant.]

-- I strongly object to the proposal to distribute $14 million to charitable
organisations. The purpose of a settlement should be to compensate people to
who have suffered actual loss, and while these are laudable charitable purposes, I
see no way reason for a publicly-owned financial institution, as custodian of its
shareholders' money, should make such a payment as part of a class action
settlement. [Mr Martin does not indicate his prefened position on the facts of this

million cardholders of whom only a relatively
small number of those who entered into foreign currency transactions can be
case that involve more than 4.5

identified.l

-- I also object to the proposal to distribute $14 million to law schools. This is
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highly offensive and, again, an inappropriate use ofshareholder money (to
support what are presumably ethical shortcomings of lawyers). It also poses a
conflict of interest for the judiciary, which might feel reluctant to query or
disallow such a proposal giving their own ties to the profession. [I do not
disagree.l

-

The proposal to pay up to $11 million to the lawyers is outrageous. While only
(only!) 20 per cent of the total, it is a huge multiple of legal fees likely to have
been incurred. This does not seem a particularly complicated case and cannot
have consumed that much time. For instance, if it is a 4x multiplier that suggests
7,000 bars at $400/hour. This seems unrealistic, and so the multiplGr is
Presumably much higher. And yet the risk in a case like this is, historically, quite
low. I therefore object to any payment of legal fees in excess of 3x docketed
hours at a reasonable hourly rate. Any excess between that and $l I million can
either be added to the distribution to cardholders, or distributed to organisations
providing free legal services to tlose unable to pay the fees now charged by
lawyers. [I am not sure why Mr Martin believes the risk in cases like this is,
historically, quite low. His support of imposing the multiplier approach
irrespective of the terms of counsel's agreement with the plaintiffs, the criticism
to which the approach has been subjected, and the difliculties of applying it in
practice, is not consistent with the provisions of the CPA as judicially interpreted

in previous cases.l

It is not currently my intention to appear at the hearing on April 24.
Andrew Martin
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I

WINKLER J.:-- This

is a motion for approval of the counsel fees in two companion class
proceedings, Parsons et al. v. The Canadian Red Cross Society et al. (the "Transfused Action") and
Kreppner et al. v. The Canadian Red Cross Society et al. (the "Hemophiliac Action") commenced
under the Class Proceedings Act 1992, S.O. 7992, c.6. These actions were brought on behalfofall
individuals in Canada, except for those in the provinces of Quebec and British Columbia, who rvere
infected with Hepatitis C from the Canadian blood supply during the period of January l, 1986 to
July 1, 1990. There are concuffent class proceedings before the courts of Quebec and British
Columbia for individuals in those provinces. The parties in all of the class proceedings aooss
Canada bave entered into a pan-Canadian settlement ofthe litigation. In reasons released on
September 22, 1999,I approved the settlement as it applied to the national classes in the Transfused
Action and the Hemophiliac Action. The settlement has also been approved by the courts in euebec
and British Columbia as it relates to the actions in those provinces.

2

Thesettlement Agreement was presented to the courts for approval by all of the parties to the
litigation. It contemplated payment of total class counsel fees for all of the actions in the amount of
$52'500,000.00. Tbat figure was used in the actuarial calculations in order to permit the courts to
assess the settlement and the su{ficiency of the Trust Fund established for the payment of claims
to
the class members in the litigation. The Ontario class counsel groups in the Transfused Action and
in the Hemophiliac Action now bring this motion for the approval of their fees specifically.
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BACKGROUND

3

The defendants in the Ontario class actions are the Canadian Red Cross Society ("CRCS"), Her
Majesty the Queen in Right of Ontario and The Attomey General of Canada. In addition, all other
provinces and territories of Canada, with the exception of British Columbia and
euebec, intervened
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for the purposes ofjoining the settlement. Only the governments participated in the settlement, the
proceedings against the CRCS having been stayed as a result of an Order of Mr. Justice Blair in
respect of ongoing proceedings conceming the CRCS under the Companies Creditors Anangement
Act, R.S.C. 1985, c. C-36.

4

The Transfused Action and the Hemophiliac Action were commenced as a result of the
contamination of the Canadian blood supply with the Hepatitis C virus ('HCV-) during the 1980s.
The classes in the Actions, however, are described more narrowly as those persons infected by HCV
from the blood supply between January l, 1986 and July 1, 1990.

5

The classes are confined to the 1986-90 time period because of the basis of the claims asserted
in the Actions. During the class periods, the CRCS was the sole supplier and distributbr of whole
blood and blood products in Canada. The federal, provincial and tenitorial governments ("FPT
govemments") provided funding to the CRCS and staffed an overseer committee known as the
Canadian Blood Committee ("CBC") which was composed of their representatives. The claims in
these Actions are founded on the decision by the CRCS, and its overseers the CBC, not to conduct
testing of blood donations to the Canadian blood supply after "surrogate" testing for HCV became
available and had been put into widespread use in the United States: It was alleged by the plaintiffs
in both Actions that had the defendants taken steps to implement the surrogate testing, the incidents
of HCV infection from contaminated blood and blood products would have been reduced by much
as75%;o during the class period. Consequently, the plaintiffs brought actions on behalf of the classes
described abcive in which claims were asserted in negligence, breach of fiduciary duty and strict

liability

as against

all ofthe defendants.

6

As a result of the pan-Can?diih-settlement Agreement, these clairns have been settled, although
without any admission of liability on the part of any of the defendants. Pursuant to the terms of the
Settlement Agreement the class counsel in each of the Actions now seek court approval of their
fees. This motion is in respect of the fees in the class actions commenced in Ontario on behalf of the
national classes. Similar motions have been brought in the actions in British Columbia and Quebec.

7

The motion was heard over a three day period during which submissions were made by or on
behalfofthe class counsel in both actions, by counsel for the federal and Ontario govemments and
by counsel for certain intervenors and friends ofthe court. In addition, the parties filed affidavit
evidence, transcripts ofthe cross-examinations on the affidavits and, in the case of the federal and
Ontario governments, a document which was purported to be an expert's report in respect of fees.
The author of this report was cross-examined and a transcript of the cross-examinations was
included in the record.

8

It was apparent at the conclusion of this extensive hearing that there is agreement among the all
of the participants with respect to certain facts. These are as follows:

(l)

The Settlement Agreement contemplates that total lawyers fees in the Ontario,
Quebec and British Columbia actions may amount to $52,500,000. Ihere will be

I
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(2)
(3)
(4)
(5)

no impact on the sufficiency of the Fund to provide the benefits to the claimants
set out in the Agreement so long as the counsel fees do not exceed this amount.
All participants are ofthe view that class counsel conducted the litigation in a
skilful and effective manner and achieved an excellent result for the class
members through the negotiated settlement.
There is no issue with the total number ofhours docketed by class counsel during
the proceedings, nor is there any issue with respect to the number of law firms or
lawyers engaged in negotiating this settlement on lhe part of the plaintiffs.
The factual account ofthe conduct ofthe negotiations as set out in the affidavits
ofthe class counsel group arc accepted as being accurate.
All participants acknowledge that the class counser are entitred to a fair and
reasonable fee.

9

Where the defendants and the intervenors part company with class counsel is in respect
of the
chatacterization of what, in principle and quantum, constitutes a "fair and reasonable fee".

LAW

l0

The fixing of fees in a class proceeding is governed by ss. 32 and 33 of the
sections provide in pertinent part:

cpA.

32(l) An agreement respecting fees and disbursements between
representative party shall be in writing and shall,
(a)

(b)

(c)
(2)

a

These

solicitor and a

state the terms under which fees and disbursements shall be paid;
give an estimate of the expected fee, whether contingent on success in the class
proceeding or not; and
state the method by which payment is to be made, whether by lump sum, salary

or otherwise.

An agreement respecting fees and disbursements between a solicitor and a
representative party is not enforceable unless approved by the court, on the
motion of the solicitor.
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(4)
(a)
(b)

Ifan

agreement is not approved by the court, the court may,
determine the amount owing to the solicitor in respect of the fees and
disbursements;

direct a reference under the rules of court to determine the amount owing;

or
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I

(c)

I

33(l) Despite the Solicitors Act and An Act Respecting champerq,,, being
chapter32TofRevisedStatutesofontario, lSgT,asolicitorandarepresentative
party may enter into a written agreement providing for payment of fees and
disbursements only in the event ofsuccess in a class proceedins.

l
I

t

l

(2)
(a)
O)
1l

He

stated at 422-23:

[a] fundamental objective [of the CPA] is to provide enhanced access to justice to
those with claims that would not otherwise be brought because to do so would be
prohibitively uneconomic or inefficient. The provision of contingency fees where
a multiplier is applied to the base fee is an important means to achieve this
objective. The opportunity to achieve a multiple of the base fee if the class action
succeeds gives the lawyer the necessary economic incentive to take the case in
the first place and to do it well: However, if the Act is to fulfil its promise, that
opportunity must not be a false hope. (Emphasis added.)
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For the purpose ofsubsection (l), success in a class proceeding includes,
a judgment on common issues in favour of some or all class members;
and
a settlement that benefits one or more class members

The leading Ontario case on the quantification ofappropriate fees in class proceedings is
Gagne v. Silcorp Limited (1998), 4l o.R. (3d) 417 (c.A.). Goudge J.A., writing for the court,
addressed the purpose of awarding premium fees in respect of successful class proceedings.

T

I

direct that the amount owing be determined in any other manner.

12

Although the issue before, the Court of Appeal in Gagne involved a premium fee in the form
of a multiplier of a base fee, it has been held that this is not the only acceptable form of premium
fee arrangement in class proceedings conducted under the CPA. (See Nantais v. Telectronics
Proprietary (canada) Ltd. (1996), 28 o.R. (3d) 523 (Gen. Div.); crown Bay Hotel Ltd. partnership
v. Zurich Indemnity Co. of Canada (1998), 40 O.R. (3d) 83 (Gen. Div.)).

13

Notwithstanding the different forms that a premium fee arrangement may take, the principle
enunciated by Goudge J'A. regarding the purpose of awarding premium fees in a class proceeding
has a general application. Ifthe CPA is to achieve the legislative objective
ofprovidini enhanceJ
access to justice then in large part it

will be dependent upon the willingness ofcounsel to undertake
litigation on the understanding that there is a risk that the expenses incurred in time and
disbursements may never be recovered. lt is in this context that a court, in approving a fee
' arrangement or in the exercise of fixing fees, must determine the faimess
and reasonableness of the
counsel fee. Accordingly, the case law that has developed in Ontario holds that the fairness
and
reasonableness ofthe fee awarded in respect ofclass proceedings is to be determined in light
ofthe
risk undertaken by the solicitor in conducting the litigation and the degree ofsuccess or result

I
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achieved. (See Maxwell v. MLG Ventures Ltd (1996), 3 C.P.C. (4th) 360 (Ont. Gen. Div.);
windisman v. Toronto college Park Ltd. (1996), 3 C.P.C. (4th) 369 (ont. Gen. Div.); serwaczek v.
Medical Engineering Corp. (1996), 3 C.P.C. (4th) 386 (Ont. Gen. Div,)). This approach was
approved by Goudge J.A. in Gagne where he stated at 423:
... In my view,

[it is correct to focus] on these two considerations. Section
33(7Xb) makes clear the relevance of "the risk incurred in undertaking and
continuing the proceeding under an agreement for payment only in the event of
success". Section 33(9) invites a consideration ofthe manner in which the
solicitor conducted the proceedinss.
ANALYSIS

14

In my view, there are a variety of methods that may be utilized under the CPA to determine an
acceptable premium on fees. It is appropriate to utilize this flexibility in fixing the fees in class
proceedings where necessary. Here, class counsel seek to have their fees fixed on a lump sum basis
pursuant to the retainer agreements with the representative plaintiffs and the provision in the
Settlement Agreement. While this is acceptable in form, in my view, the court must still adhere to
the principles discussed in Gagne in assessing the fairness and reasonableness of the counsel fee,
whether that fee is calculated on a lump surn basis or otherwise.

A.

Result Achieved in the Litigation

15

I will deal first with the success or result achieved in the instant litigation. I note in passing
that one of the most staking aspects of the fee hearing was the number of issues upon which all
participants expressed agreement. As stated above, it was common ground that an excellent result
was obtained for the class members through the negotiated settlement of the litigation.

16

Nonetheless, the court, in fulfilling its role in the approval of fees, must form its own view of
the success achieved. The characterization of the result by the parties and other participants is but
one factor to be considered. The court's analysis must be objective. In this regard, I concluded in
approving the settlement that class counsel have produced the best possible result short of trial. (See
Parsons v. Canadian Red Cross Society, [999] O.J. No. 3572 at para.9l). Moreover, the settlement
provides for payments according to the degree of harm suffered by the class members, as well as for
progressive increases in those payments to class members should their condition worsen. This
avoidance of the "once and for all" lump sum payment approach commonly applied in personal
injury tort litigation entails an overriding advantage for class members and consequently must augur
favourably for class counsel in any considered analysis of the result.

17

From the perspective of the class members, however, the total compensation or nature of
payment cannot be the only criteria on which to judge the result obtained through settlement.
Significant weight must also be given to the relative ease or difficulty of access to the benefits
achieved through the settlement by a class member. (See also Gagne at 425.)lnthis case, a
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procedure for claims administration has been wrought into the settlement that will see most class
members able to obtain compensation without the need for further legal assistance or proceedings.
This contrasts favourably with many class proceedings where, despite a global settlement, class
members are still required to engage in extensive legal proceedings to obtain the benefits. The
relative ease of access to compensation is an important feature. It provides some certainty as to the
quantum of compensation that class members will receive at each level, but more so, it
demonstrates the thoroughness of class counsel in fashioning a satisfactory settlement.

B.

Risk Undertaken by Class Counsel

18

I tum now to the risk factor. In the context of the CPA, the premium on feeS for undertaking
risk in litigation means that there should be a reward for taking on meritorious but dilficult matters.
Conversely, this does not mean that there should be a reward for bringing forward speculative cases
of dubious merit. In my vierv, the instant matter falls squarely into the first category. Nonetheless, it
was strongly contended by the defendants and intervenors that the extra-legal considerations at play
in these actions mitigated the risk. The underlying premise for this submission was that this was not
litigation in the ordinary sense because the government defendants were inclined to settle for policy
and political reasons that had little or nothing to do with the merits of the litigation or the vigorous
manner in which it was being pursued. Accordingly, the defendants and intervenors took the
position that the risks attendant to litigation generally were not present here. I disagree.

19

It was common ground among the parties that there were political overtones to the litigation.
Nonetheless, to accept the proposition that any extra-legal influence reduced the risk of the
litigation would be to engage in a purely speculative, after the fact interpretation ofthe events that
transpired during the course of this litigation. But, more to the point, this proposition i3 coirtradicted
by the evidence. It is clear that this settlement was driven by the threat of litigation and not by
political considerations. This is demonstrated by the chronology ofthe events, set out in the chart
below, leading up to the announcement by the federal, provincial and territorial governments ("FPT
govemments") on March 27,1998 that a fund of $1,100,000,000 would be set aside to satisfo the
claims of those persons infected by HCV from the blood supply.

DATE
EVENT

l
June

21, 1996

September 9 to
1996

Quebec Transfused Class Action is filed.

ll,

The FPT govemments announced their
decision declining compensation to
blood victims.

I
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J.
December 19, 1996

The British Columbia Transfused Class Action is commenced.

4.

October 24, 1996

The FPT Health Ministers announce that they have decided against
compensation.

5.

May 22,1997

The British Columbia Transftised Class Action is certified.

6.

July 7, 7997

There is an agreement on lsad oounsel for the Ontario HCV Class Ac-

7.

September 76,7997

Notice of the Ontario Transfused Class Action is given to Ontarioirnd
the other provincial governments,

November 26, 1997

The final report ofthe Krever Inquiry is released.

February 10, 1998

The Statement of Claim in the Ontario Transfused Class Action is issued on behalfofa national class.

9.

10.

11.

20

February 23, 1998

The Quebec Transfused Class Action is certified.

March27,1998

On behalf of the FPT Ministers of Health, the Honourable Allan Rock
announces a financial assistance package to persons infeoted with
HCV between 1986 to 1990 ofup to $ 1,100,000,000.00.

It can be

seen from this sequence ofevents that the FPT governments did not make any

overtures toward compensating defendants until class proceedings had been certified in British
Columbia and Quebec and there was a potential for certification of a national class encompassing
all those persons in the rest of Canada in the Ontario proceedings. It must also be noted that even
though the announcement of March 27 , 1998 could hardly be considered a formal binding offer of
settlement, it was only intended to apply to those persons included in the class proceedings. The
litigious nature of the settlement negotiations is further evidenced by the length of time and effort
taken to reach a binding agreement. Even then, there were still numerous conditions attached
because of the desire of the FPT govemments to,have one pan-Canadian settlement for all of the
actions. Furthermore, there has never been any admission of liability by the defendants. Indeed the
final Settlement Agreement contains a specific disclaimer of liability.

2l

The evidence of Douglas Elliot, a member of the class counsel goup, is instructive. Mr. Elliot
is a highly experienced lawyer in blood litigation in Canada. As a result of his involvement with the
issues surrounding the Hepatitis C litigation and his participation at the Krever Comn.iission inquiry,
he attempted to assemble a counsel group to prosecute a class proceeding on behalfofthose

infected with HCV from the blood supply.
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22

In his affidavit, Mr. Elliot chronicles three years of unsuccessful attempts to find counsel in
Ontario willing to lead and participate in a class proceeding related to the HCV problems stemming
from the contamination of the Canadian blood supply. He deposed that it was difficult to find any
law firm, large or small, willing to take on the litigation, especially in the role of lead counsel. It is
his evidence that none ofthe counsel he approached regarded the potential political considerations
as altering the fundamentally litigious nature ofthese proceedings. Theirrejections were based
strictly on the legal problems which the case presented. He states in paragraph 41 of his affidavit:

4l.
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I believe that there were few lawyers who were knowledgeable about the
operation of the blood system in Canada to begin with, and many regarded
tainted-blood cases on behalf of plaintiffs as unattractive owing to_their
complexity and their prohibitive costs. The trial in Pittman, which was by this
time completed, had lasted almost one year. To put the matter simply and
directly, the lawyers to whom I spoke well understood that, in relation to this
class action and the complex issues of liability, there were simply much easier
ways to eam a living. And so they declined to become involved,

His evidence in this respect was not challenged by the defendants or intervenors. In the result, I
must conclude that any suggestion that the political implications of the issues made the litigation
less risky, apart from being inaccurate, was not apparent to most ofthe lawyers in Ontario at the
outset of the litigation.

23

In consideration ofthe chronology ofthe events in this litigation and the uncontested evidence
of Mr. Elliot, I am unable to accept lhe contention that political considerations operated to either
transform this litigation or diminish the risk associated with it in any material way.

24

This leads in tum to another argument that was advanced by the govemment defendants. They
if the proceedings were considered to be litigation in the ordinary sense, the
inherent risks diminished with time as the negotiations progressed. In consequence, they submit that
any premium on the fee should reflect this diminishing risk. In support of this proposition, these
defendants filed the report of Michael Ross, a vice-president of the accounting firm KPMG. Mr.
Ross, in accordance with his instructions, attempted in his report to apply mathematical parameters,
including a factor for changing risk, to the determination ofan appropriate counsel fee in a class
proceeding. However, this report was less than helpful, in part because of the flaws in the
underlying premise that the risk factor in litigation can be ascertained with mathematical precision,
and in part because of his fundamental misconception ofthe nature ofa class proceeding and the
CPA.
contended that, even

25

That said, I realize that Mr. Ross was given an impossible task. His assignment was, in reality,
to attempt to define a subject with more precision than the subject would bear. As Goudge J.A.
stated in Gagne, the fixing ofan appropriate fee in a class proceeding is "an art, not a science". As
such, the court must be wary of attempts to measure appropriate fees by the application of

I
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pseudo-scientific or mathematical methods. Such an approach is inherently unreliable when a
subject with as many variables as this litigation is considered.

26

Mr. Ross based his evidence on the premise that the premium on a fee should be reflective of
the "judgmental probability of succ€ss" in the litigation. In his opinion, the amount of the premium
over the ordinary fees should be a reciprocal of the risk of the litigation. As a theoretical example,
this would ensure that counsel taking on litigation with an estimated 50% probability of success
would not suffer any economic prejudice if the fee eamed in the successful actions was multiplied
by a factor of2. For every two actions, one unsuccessful, one successful, that counsel undertake, the
fees would balance out and there would be no loss.

27

This mathematical approach is fundamentally flawed. The probability of succes5 in any
litigation cannot be fixed with mathematical precision at any stage of the proceeding. The vagaries
of litigation simply do not permit it.

28

Mr. Ross also propounded the theory that the risk ofthe litigation changed as it progressed
and that therefore, the premium should reflect the changing risk. While there may be some truth to
the assertion that the risk of litigation changes over the course ofthe proceeding, it must be
considered that changes can occur which both diminish and exacerbate risk at different points in the
litigation. There is no more prospect of assigning a precise mathematical value to the risk on a
segmented, progressive basis than there is at the outset of the litigation.

29

Moreover, class action litigation introduces additional complications. Complex class actions
subsume the productive time of counsel. The risk undertaken by counsel is not merely a function of
the probability of winning or losing. Some consideration must also be given to the commitment of
resources made by the class counsel and the impact that this will have in the event the litigation is
unsuccessful. Winning one of two class actions may be a reasonable hallmark of success. However,
for the lawyer who's first action turns out to be a loser, the complete exhaustion of resources may
leave him or her unable to conduct another action. Thus the real risk undertaken by class counsel is
not rnerely a simple reciprocal of the 'Judgmental probability of success" in the action, even if that
calculation could be made with any degree of certitude, There is a point in complex class action
litigation where, degree of risk notwithstanding, class counsel may truly be, as Mr. Strosberg put it
in his submissions, "betting his orher law firm". This must be considered in assessins the "risk"
factor in regard of the appropriate fee for counsel.

30

Equally troubling is the fact that Mr. Ross did not consider the unique features of the CpA in
formulating his theory regarding the 'Judgmental probability of success". This was apparent from
the transcript of his cross-examination. For example, it was clear that Mr. Ross did not appreciate
the risk induced into class action litigation by the additional element of the requirement to attain
certification. In the result, the probability of success or failure on the certification motion was not a
factor that Mr. Ross considered. This is a significant omission if his fee theory is to be applied to
class proceedings. More importantly, it is illustrative of the inherent unreliability of this evidence,
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and further, is indicative that Mr. Ross is offering an opinion to the court that is clearlv outside
his
area of expertise.

31

In the result, I conclude that the report of Mr. Ross is of no value in determining either the
risk
assumed by class counsel or the reasonableness of the fee in these actions.

32

The government defendants chose to rely heavily on this report and did not offer any
other
evidence on the assessment of the risk involved in the litigation. They did not file affidavits
from
any member of the counsel group that were involved in the negotiations on behalf of the
govemments, nor did they provide any evidence from any person at a senior administrative
level in
the govemmental departments responsible for the litigation. lnstead, the government defendants
conceded that the accounts ofthe negotiations proffered by the affiants deposed on behalfofthe
class counsel group were accurate. Interestingly in this regard, the govemment defendants
chose to
file as part of their evidence the affidavits of class counsel in the British Columbia and
euebec
actions.

33

A picture emerges from the affidavits preferred by class counsel and the govemment
defendants of negotiations that were logistically difficult, intense and time-consuming, adversarial
and hard fought. There were obvious points at which potential "deal-breaking" issues
surfaced and
the success ofthe negotiations hung in the balance. The various affiants cite examples.

34

Bonnie Tough, the lead counsel for the Hemophiliac Action, states in her affidavit:

107. There was throughout

the negotiations and even following the Framework
Agreement in December of 1998 the risk that one or more governments would
not approve the settlement. It was never clear to me the extent to which the
various provinces and teritories were represented at the negotiating table. It was
clear that to the extent they were represented by one or more lawyers, those
lawyers were without authority to conclude a deal.
108. Even within the governments, it was not clear who was instructing the lawyers,
i.e- Attomeys' General, Departrnent of Justice, Ministries of Health, Cabinet,
Treasury Boards, etc. I was concemed that the successful conclusion of any deal
depended upon the attitudes and conduct ofa phantom group with whom I was
not directly speaking. I did not know tbe extent to which political differences
might influence the acceptance or rejection of any settlement. Changes in
govemments throughout the time only exacerbated this concem.

35

Heather Peterson, a member of the class counsel group in the Transfused Action, states in
her

affidavit:

78.

During [the] last stages of negotiations additional issues arose, some of which
also threatened to undermine the negotiations. Two of the most serious examples
come to mind:

I
Page 12

(a)

(b)

The Framework Agreement provides ... that the [Settlement] Fund would
generate interest as ifthe amount had been notionally invested at the interest rate
paid "from time to time on Long Term Govemment of Canada Bonds from April
I , I 998 for the duration of the Plan." However during negotiations, the federal
govenrment took the position that only the T-bill rate should be paid. Class
Action Counsel took the position that maintenance of this position by the FPT
governments would be a "deal breaker".
On or about May 9 and 10, 1999, at a negotiation meeting in Vancouver, the FPT
Govemments raised the prospect of including in the settlement persons who had
contracted HCV from immune globulins. The Framework Agreement and all of
the ensuing negotiations until that date had not included any referelce at all to

this grouP.

... [the Ontario govemments took the position that [it] wished to be finished with
all HCV blood litigation and thus wanted persons who contracted HCV from
immune globulins in the Class Period included in the settlement. Strosberg's
response was that there was simply no basis to include these persons in the
plaintiffs' class. The end of these discussions came on May 13, 1999 at the
Toronto offices of McCarthy Tetrault ... [when] Strosberg told counsel to the
FPT Governments that their insistence upon including recipients of immune
globulins in the class was a "deal breaker," that it was their choice, but under no
circumstances would he accept this group in the class. Strosberg intended to
break off negotiations if the FPT Governments did not yield on the issue.
Strosberg and I left that session uncertain as to whether negotiations had broken
down. Thankfully, the FPT Governments eventually relented.

36

It

is apparent from the record that even though this litigation was conducted from the middle
of 1998 forward as a negotiation toward a settlement, the risks assumed by class counsel were no
less real at any point than ifthat time had been devoted to a disposition through a trial process.

g7

In addition, the legislation enabling class proceedings introduces several features that
distinguish these actions from ordinary litigation. One aspect that bears on the risk inherent in class
actions is the requirement of court approval of any settlement reached. Protracted negotiations
involve a commitment of the time and resources of counsel and the litigants. However, in a class
proceeding, a court will not approve a settlement that it does not regard as being in the best interests
ofthe class, regardless of whether class counsel take a different view. Thus, class counsel may find
themselves in the position of having committed time and resources to the negotiation of a
settlement, that they believe is in the best interests of the class, only to find that the court will not
approve the settlement achieved. While this creates a risk simpliciter, it also creates an advantage
for a defendant who can successfully extend the negotiations to the point that class counsel's
resources are exhausted before making a "final settlement offer" that may not ultimately receive
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court approval. In those cases, class counsel may have exhausted their resources attempting to
obtain a reasonable settlement only to find themselves, as a consequence, unable to pursue the
litigation. Accordingly, the risk in a class proceeding is not merely a function of whether or not
litigation is anticipated and whether or not that litigation will be successful. Rather, there are risks
inherent in the adoption of, and commitment to, any particular strategy for achieving a resolution.

38

In view ofthe foregoing, I am unable to accept the contention that there was less risk in this
proceeding merely because the parties chose to proceed down a negotiation route. Moreover,
contrary to the submissions made by certain of the intervenors, it is apparent that the time and
resources committed to the negotiations by the class counsel meant that the risk was increasing
rather than decreasing as the negotiations continued. As the parties moved toward a settlement, the
negotiations became more difficult as the issues narrowed with the result that the risk of an
insurmountable impasse increased rather than diminished. This made the negotiations more perilous
as they progressed. In that respect, one need look no further than to the actual settlement approval
process which required a review of the settlement by this court. In order to obtain the approval of
this court, modifications were required to the settlement agreement. Although the court took the
view that these modifications were "non-material" as that term was set out in the agreement, the
federal government took a different view, as related in the affidavit of Ms. Peterson. She deposed as

follows:
92.

After Mr. Justice Winkler's [sic] delivered his reasons on December 22, lggg
counsel for the federal government and counsel for ontario asserted orally that
the modifications he had suggested and the reasons were indeed "material

93.

After delivery of Mr. Justice Winkler's reasons, counsel for the federal
government urged class action counsel to join with him in attempting to persuade
Mr. Justice winkler that his suggested modification relating to the surplus should
be abandoned. He told us that if we did not agree he would recommend to the
federal govemment to take issue at Mr. Jusfice winkler's suggested modification.
He said that, in his opinion, the modification was a ,'material difference" and that,
therefore, there was not court approval of the settlement agreement. He urged
class action counsel to make those fundamental choices before the telephone
conference he was having with the FPT Deputy Ministers of Health to be held on
October 14,1999. Strosberg believed strongly that the FpT governments would
ultimately accept the three modifications proposed by Mr. Justice winkler. class
action counsel deferred to strosberg's politicaljudgement and did not agree with
counsel for the federal govemment, and ultimately the FpT governments
consented to the three modifications. Even after the delivery of Mr. Justice
Winkler's reasons, then, fundamental tactical decisions were required and
considerable uncertainty remained over whether or not there was actually a

differences".

settlement. (Emphasis added).
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Clearly the risk continued up until the final judgment was entered.

39

There was an additional submission by one of the intervenors that despite the fact that there
may have been risk associated with the negotiations, there was a general cooperative tenor to the
n€gotiations that lessened the risk. I cannot accede to this submission for several reasons. First, It is
contrary to the evidence. J.J. Camp, lead counsel for tlre class in the British Columbia action, whose
affidavit was filed on this motion by the federal government, deposed:

95.

On July 9,1998I had an extensive telephone conference with [government
counsel] during which they proposed a new counter offer. The tenor of the
discussion at times became quite acrimonious with both sides alleging how
disappointed they were with the position of the other...

This is echoed in the affidavit of Bonnie Tough, lead counsel for the class in the Hemophiliac
Action. She states:

79.

Finally, in November of 1998, there was a meeting in Ottawa with Transfused
Class Counsel, Hemophilia Class Counsel and counsel for the governments. The
meeting was acrimonious and ended with all parties walking from the table in
frustration.

40

But, in any event, risk is not synonymous with acrimony in a negotiation process. Even if the
tenor of the negotiations changed somewhat for the better after certain points of contention were
resolved, there is nothing in the record which would indicate that these negotiations were anything
less than hard fought to the end. As such, they were capable of being derailed at any point,
regardless of the level of acrimony between the participants. Indeed, the federal govemment chose
to characterize the negotiations in exactly this manner in its submissions to the court on the
settlement approval motion. As stated in the factum filed on that motion by counsel for the federal
govemment:

106. It is common ground between the parties that the agreement was reached only
after an excess ofa year ofhard fought negotiations between the parties.
108. The March I 998 announcement expressly contemplated that:
"details of assistance will be determined through a negotiation process submitted
to the courts for approval. This should ensure faimess. Victims and their lesal
representatives will be part of this process."

Apart from this direction, however, Ministers [sic] merely outlined certain
"principles" and "suggestions" for what the final negotiated arrangement would
look like ...
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Further evidence ofthe tone ofthe negotiations, or at least the position taken by the parties,
can be found in the affrdavit of Ms. Peterson. She stated:

79.

81.

;

I

I

l
I

Further negotiations and an extensive drafting exercise took place subsequent to
the Agreement in Principle which resulted in the Agreement before the court
today. There can be no dispute but that the Agreement is the product ofintense
negotiations between counsellor the plaintiffs and FPT govemments. (Emphasis
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added).
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During the negotiations, counsel for the federal govemment occasionally
observed that the option always remained for the FPT governments, or one or
some of them, to legislate a program in place of a court-approved negotiation
settlement within the framework of the class actions. This option was always a
real and substantial risk for class action counsel and our counsel group ...
Settlement was always dependent upon formal cabinet approval by all 14 FPT
governments. During the negotiations, tensions were palpable among the FPT
governments. Counsel for the various FPT govemments at times asserted
differing, disconsolate positions; so also did class action counsel. Through it all,
it became clear to me that, from the FPT government side of the negotiating
table, political considerations were as important as legal issues. The concerns
about political ramifications was a constant risk, because there were numerous
provincial elections and changes in provincial governments (inctuding the
creation of a new tenitory) in the course of the negotiations from April 1 998 to
October 1999.

42

While I do not equate acrimony with risk, complexity, on the other hand, breeds risk in any
proceeding. In this case, the logistical complexity was overwhelming. The insistence of the
governments that there be one pan-Canadian settlement of all of the actions meant that any
settlement attained required approval of 14 FPT govemments, each with differing political agendas
and policies. Although obtaining approval from this group alone was daunting enough, the class
counsel groups in tJre various actions on the other side of the bargaining table were by no means
speaking in a unified voice at all times. In the Transfused and Hemophiliac Actions in Ontario, the
combined class counsel groups were comprised of over 60 lawyers and supporting legal personnel.

In addition, the negotiations were played out against the backdrop ofchanges in the provincial and
tenitorial governments, changes in the Ministers of Health for all of the governments, and political
activism directed at attaining a universal settlement for all persons infected with HCV by blood in
Canada, regardless of the date of infection. The expenditures of class counsel in terms of time and
money were at risk of loss if any politician in authority decided as a matter of expediency or policy
not to settle the class proceedings or decided to unilaterally institute a no-fault compensation
program and thereby bypass class counsel and the litigation. There was always the inherent danger
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that the pan-Canadian settlement would be impossible to achieve, either because of a reluctance on
the part o a particular government or a class in a particular action to approve an agreement.

43

The evidence is compelling. This litigation, notwithstanding the fact that it was conducted as a
protracted negotiation, was redolent with risk. Moreover, insofar as it is appropriate to assess the
risk assumed by class counsel on a sliding scale or range depending on the nature of the action in
comparison to other actions, I am satisfied that the risk enuring to class counsel in these actions
should be considered to be at the high end ofany such scale.

C.

Fair and Reasonable Fee

44

A fair and reasonable fee must be reflective ofthe risk undertaken by class cournel and the
result attained for the class in the action. My analysis of those factors is set out in the foregoing. The
next step is to determine, through their application, whether the fees being sought by the class
counsel groups, $15,000,000 in the Transfused Action and $5,000,000 in the Hemophiliac Action,
constitute fair and reasonable fees in the circumstances.

45 In considering this, I cannot accede to the submissions ofthe various intervenors with respect
to the fees. Taking their submissions as a group, the intervenors submitted that fees ranging between
approximately $6,000,000 and $l 1,000,000 should be awarded in the Transfused Action. In the
Hemophiliac Action, the range of the intervenors' submissions was from approximately $2,000,000
and $3,500,000. Although the intervenors did not seriously question the allocation oflawyers and
legal staff, they did attack the hourly rates of certain counsel. This attack lacked any evidentiary
basis however and thus must be rejected. The second, and main, submission of the intervenors was
that there was a diminution of risk either because of the political considerations or the fact that these
proceedings were conducted as a negotiation rather than as a completely adversarial trial process.
Since I have rejected these underlying propositions as being unsupported by the evidence, it follows
that the submission founded on them must be rejected as well.
46

I have considerable difficulty with the submission of the govemment defendants on different
grounds. While I have rejected the intervenors' submissions as founded on erroneous assumptions,
there was, to their credit, an implicit acknowledgement, and application, within those submissions
of the dual factors ofresult and risk to be considered in determining a fair and reasonable fee. In
contrasq the govemment defendants submitted figures in respect of the fees that represented 1ess
than the monetary value of the docketed time of the class counsel groups. This submission was
made despite the acknowledgement by the government defendants of the "high degree of
competence ofthe class counsel" and the recognition of the satisfactory result attained for the
classes. Further they took no issue with the hours expended by the class counsel groups, the number
of counsel within those groups, or the class counsel evidence with respect to the difficulty of the
negotiations. The fee proposed by the govemments was anived at by combining an arbitrary
reduction ofthe hourly rates of the class counsel group and an addition ofa premium of
approximately l0% of the reduced amount. Ifaccepted, the net effect ofthe governments'
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submission would be to deprive class counsel of any premium, multiplier or reward of any nature
reflecting risk or result.

47

The position taken by tle govemment defendants is untenable. Considered in the context of
these proceedings, the fees they propose are not reflective of either the result obtained or the risk
undertaken even ifjust one of those factors were to be considered in isolation. More so however, the
fees proposed by the government defendants are at variance with the apparent underlying policy of
the CPA and the interpretation ofthat policy by the Court ofAppeal in Gagne.

48 It was suggested by Mr. O'Sullivan, who appeared on behalf of the class counsel group in the
Hemophiliac Action, that it was obvious that the government defendants'position was driven by
political expediency rather than by a sincere effort to assist the court in determining an appropriate
fee. In support ofthis analysis, he provided several press clippings, including some culled from
newspaper editions published during the three days ofthis hearing, that were critical ofthe fees
being sought by the class counsel group. He suggested that the govemment position, when
compared to the positions taken by class counsel and the intervenors, was so far outside the range of
reasonableness that it could only be infened that political, rather than legal considerations must be
at play.
49

Notwithstanding these submissions, it is not within the purview of the courts role on this
motion to impute ulterior motives to any party and I make no finding in respect of the submissions
of Mr. O'Sullivan. As I stated in my reasons regarding the settlement approval, "extra-legal
concems, even though they may be valid in a social or political context, remain extra-legal and
outside the ambit of the court's review ...".

50

Nonetheless, the concem expressed over extra-legal considerations may well be symptomatic
of a general lack of understanding of the legal framework in which these proceedings evolvecl. The
court was invited to address this issue in these reasons by Mr. Dermody, counsel for the intervenors.
He expressed a concern that there was a general misunderstanding regarding the nature of these
proceedings that had the potential to create animosity between the class members, their counsel and
the FPT governments which might, in turn, erode the salutary benefits of the settlement and reflect
negatively on the fair compensation of counsel. This point is well taken.

5l

In addressing the issue, the starting point must be an understanding that the proceedings were
litigious in nature and that the settlement offered by the FPT governments was driven by the
prospect of an unfavourable determination, however probable or improbable, if the litigation
proceeded to a conclusion. There is no evidence to support any assertion to the contrary. In the
result, there was nothing untoward in the way that the government defendants or the class counsel
groups conducted themselves in resolving the litigation. Hard bargaining is a fact of life in any high
stakes negotiation. Outright capitulation from either side of the table is not a realistic expectation.
There were arguable defences and a legitimate question as to the ultimate liability of the
govemments. While recognizing that the victims had suffered a tragedy, the govemments, as

T
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litigants, always had to bear in mind that they were the representatives of all of the people and the
keeper of the public purse. The tension created by these two concerns obviously complicated
matters for the FPT govemments and for the class counsel groups. Despite these complexities, the
parties persevered through arduous negotiations and reached an agreement to settle the outstanding
litigation within a legal framework.

52 In recognition of the legal framework within which the settlement was negotiated, the
Agreement crafted speaks directly to the question of class counsel fees in that it stipulates a limit on
those fees. All counsel agreed that the fees sought would not exceed $52,500,000 in total. The
details ofthe background negotiations that led to this provision are contained in the affidavits ofthe
British Columbia and Quebec class counsel. The government elicited an agreement from the class
counsel groups that they would not seek fees on the basis ofa percentage ofthe total settlement and
further, that the counsel group would agree to a cap on the total amount offees. In addition to the
other concessions extracted by the govemments, counsel were required to surrender any fee
agreements that they may have executed with individual class members. Mr. Camp deposes to this
atpara. 148:
148. Under my fee agreement, [the

class counsel group] were entitled to charge up to
one-third of the settlement amount attributed to the British Columbia class
action. Quebec class bounsel also had a percentage contingency fee agreement
with their representative plaintiff. Class Counsel in both the Framework
Agreement and the Settlement Agreement have waived their rights to seek

recovery ofclass counsel fees based on a percentage ofthe settlement amount.
Without doubt, in my opinion, the compromise by class counsel of their right to
claim class counsel fees on the basis ofpercentage ofany settlement or

judgment, which in my case amounted to up to one-third, was a significant
concession which assisted the parties in coming to an agreement.

Mr. Lavigne similarly stated in Ms affidavit:

145. It should be noted that

166 of the 450 victims who are on the M.M.M.F. lists
have agreed, by giving a written mandate, a copy of which is attached herero, to
pay a sum amounting to 20o of any amount that was obtained by a judicial
process or negotiation process or by govemment compensation;

146. The client's expectations in this respect

have been clearly established since 1995
and have always comprised a clear, plain and precise working basis for all of the

147.
148.

people who came into contact with our firm;
This percentage agreement, whicb is entirely proper and legal in euebec, has
been set aside as regards a claim of 20%o in the total amount of the settlement;
In the final quibbling during the negotiations that led to the Agreement of June
15, 1999, the applicant solicitors agreed to this additional concession, which was
demanded by the govemments, and particularly by the federal govemmenr, so
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that the Agreement could be concluded;

149. However, consideration for this

was provided: that an agreement would be
negotiated and concluded after the Agreement was signed to avoid any question
ofconflict of interest. Those negotiations have never taken place, and so it is
impossible for us to take a position jointly with the respondents regarding the
amount of the fees:

t
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A final agreement regarding fees was never negotiated. Nevertheless, in consideration of the
negotiated surrender ofthe individual contingency fee agreements, the undertaking by class counsel
not to seek a fee on a percentage basis and the express cap of $52,500,000 on total fees, there is no
other reasonable conclusion than that there was a tacit understanding between class counsel and the
govemments that this amount represented a fair and reasonable fee for counsel in the circumstances.

54

To put this in its proper context, it must be remembered that over 400 of the then identified
class members in British Columbia and Quebec had negotiated individual contingency fee
arrangements whereby they would have paid between 20%o and33%o of any compensation received.
This anangement would produce a counsel fee of over $220,000,000, at a minimum, if extrapolated
against the total settlement and the estimated class size as a whole. In comparison, the cap on fees
negotiated by the governments is very favourable indeed.

55

However, while this tacit agreement between the parties regarding fees is instructive, it is not
in itself determinative. In order to arrive at the appropriate premium fee, "all the relevant factors
must be weighed".

56

The fees being sought are substantial. Flowever, the quantum ofa counsel fee, in and ofitself,
does not provide a valid basis for attacking the fee. The test in law, as set out in Gagne, is whether
the fees are fair and reasonable in the circumstances. The legislature has not seen fit to limit the
amount of fees awarded in a class proceeding by incorporating a restrictive provision in the CpA.
On the contrary, the policy of the CPA, as stated in Gagne, is to provide an incentive to counsel to
pursue class proceedings where absent such an incentive the rights of victims would not be pursued.
It bas long been recognized that substantial counsel foes may accompany a class proceeding. To this
effect, the authors of the Ontario Law Reform Commission's Report on Class Actions (19g2) stated

at 135-138:

critics of class actions often compare the total amount of administrative costs
and lawyer's fees with the amount of each class member's claim, and then suggesr
that these costs and fees have the effect of depriving class members ofany
significant recovery. However, a comparison of total costs and fees with an
individual class member's claim gives a rather myopic view of the issue. A better
sense of whether the costs and fees of a class action are reasonable can be
achieved by determining the percentage ofthe class recovery consumed by such
costs and fees.
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Empirical data also has been collected conceming the percentage of class
recoveries consumed by lawyers' fees alone. [in the United States] the data
collected ... indicates that in slightly more than fifty percent of the cases for
which such information was available, lawyers' fees represented twenty-five
percent or less ofthe recovery, while in only 10.7 percent ofthe cases did such
costs exceed fifty percent of the recovery.

These percentages of class action awards consumed by lawyers' fees and
administrative costs do not appear particularly unreasonable, given the
complexity of elass suits. Moreover, the figures revealed by the empirical studies
do not appear to be out of line with the proportion of individual recoveries

consumed by lawyers fees and disbursements in individual litigation in Ontario,
if the Law Society of Upper Canada was correct in suggesting that Ontario
clients tend to receive a "net recovery" reduced by fifteen to twenty-five percent.

In evaluating the fairness of lawyers'fees documented by the empirical studies, it
is important to remember that, at least in the case of individually non-recoverable
claims, any attempt to assert the claim through an individual suit would, by
definition, consume 100 percent of the claim. Measured by this standard, the
proportion of an individual class member's recovery consumed by class lawyers'
fees in the United States does not appear inherently unreasonable. Moreover, in
some cases, the costs of individual litigation may consume, a substantial
proportion ofeven those claims that are individually recoverable and, in such
situations, the class action will also result in cost savings, even iflhe share
consumed by lawyers fees remains substantial.

57

The OLRC Report has been widely acknowledged to be the most sophisticated and extensive
analysis of class actions undertaken in the world. (See the Report of the Attorney General's
Advisory committee on class Action Reform, (ontario, February 1990) at p. 20.) The pragmatic
approach it displays towards counsel fees in class actions was based on careful study and analysis. It
is significant that the authors ofthe report did not consider counsel fees representi ngZ5Yo of the
total recovery "inherently unreasonable".

58

However, the appropriateness of a premium fee, whether as a lump sum, as a percentage of the
recovery or as a multiplier ofa base fee must be assessed against the facts ofeach case. The
adoption of any standard multiplier or percentage fee would undoubtedly result in fee awards that
have little relation to the risk undertaken or the result achieved. This was recognized by Goudge
J.A. in Gagne. To use these proceedings as an example, notwithstanding the OLRC Report and the
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typical awards in class proceedings, a fee based on2loh or more of the recovery would be clearly
excessive and represent a windfall for the counsel groups.
DISPOSITION

59

Class counsel in the Transfused Action and the Hemophiliac Action seek court approval of
"lump sum fees" in the amounts of$15,000,000 and $5,000,000 respectively, and ask that the fees

be fixed in those amounts, pursuant lo written retainer agreements with the representative plaintiffs.
This lump sum method of payment is expressly contemplated by s. 32(l)(c) of the CPA and by the

Settlement Agreement, which provides at para. I 3.03:
The fees, disbursements, costs GST and other applicable taxes of €lass Action
Counsel will be paid out of the Trust. Fees will be fixed by the Court in each
Class Action on the basis of a lump sum, hourly rate, hourly rate increased by a
multiplier or otherwise, but not on the basis of a percentage of the settlement

amount. (Emphasis added.)

60

Moreover, it has been held that the contingency fee provisions of the CPA are not limited to a
base fee and multiplier arrangement, but instead permit of fee arrangements of various types,
including lump sums and as percentages of recovery. In Nantais v. Telectronics Proprietary
(Canada) Ltd. (1996),28 O.R. (3d) 523 (Gen. Div.), Brockenshire J., in approving a lump sum fee,
stated at 528:
The special provisions relating to "multipliers" for hourly rates [do not prevent],
in any way, other arrangements as specifically authorized under s. 32(1)(c). I
view s. 33(l) and (2) as permitting, despite other statures, all kinds of fee
anangements contingent upon success, and not just hourly rate multipliers,

6l In Crown Bay Hotel v. Zurich Indemnity Co. of Canada (l 998), 40 O.R. (3d) 83 (Gen. Div.),
this court stated at 87-88:
A contingency fee arrangement limited to the notion of

a multiple

of the time

spent may, depending upon the circumstances, have the effect of encouraging
counsel to prolong the proceeding unnecessarily and ofhindering settlement,

especially in those cases where the chance of some recovery at trial seems fairly
certain. On the other hand, where a percentage fee, or some other arrangement
such as that in Nantais ... is in place, such a fee arrangement encourages rather
than discourages settlement ... Fee arrangements which reward efficiency and
results should not be discouraged.

62

However, regardless of the manner in which a premium fee is awarded in a class proceeding,
whether by lump sum or otherwise, to adopt the words of Goudge J.A. in Gagne, the premium must
be one that "results in fair and reasonable compensation to the solicitors" having regard for the risk
I

I
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undertaken and the result achieved.

63

In Gagne, Goudge J.A. set out a series of useful corroborating tests for analysing the faimess
and reasonableness of the fee. These involve, variously, testing the fee as a percentage against
recovery, as a multiple of base fees, as against the retainer agreement and whether, in the
circumstances, the fee will provide sufficient incentive for counsel to take on difficult cases in the
future. As he stated at 425:
In the end, [these considerations must result] in fair and reasonable compensation
to the solicitors. One yardstick by which this can be tested is the percentage of
gross recovery that would be represented by the multiplied base fee. If the base
fee as multiplied constitutes an excessive proportion of the total recovery, the
multiplier might will be too high. A second way of testing whether the ultimate
compensation is fair and reasonable is to see whether the multiplier is
appropriately placed in a range that might run from slightly greater than one to
three or four in the most deserving case. Thirdly, regard can be had to the retainer
agreement in determining what is fair and reasonable. Finally, fair and reasonable
compensation must be sufficient to provide a real economic incentive to
solicitors in the future to take on this sort ofease [sic] and to do it well.

64

The first ofthe corroborating factors is a test ofthe fee as a percentage ofthe class recovery. I
note that the Settlement Agreement expressly prohibits class counsel from asking that their fees
be
fixed as a percentage of the settlement amount. Nevertheless, it remains a valid basis for
comparison purposes. The fees sought in the Transfused Action represent2.36Yo of the portion of
the Settlement apportionable to the Ontario national class victims. The work in the Hemophiliac

Action was for the benefit of all Hemophiliacs. The fees sought in the Hemophiliac Action equate to
3.33Yo of the total amount of the Settlement apportionable to the Hemophiliac class members.
On
this basis, the fees, although large, are more than reasonable.

65

Secondly, the fee should be tested as a multiple ofthe base fees docketed by class counsel. On
this basis, the fees sought are consistent with the suggested range set out in Gagne for "the most
deserving case". I note that the calculation is made more complex by the fact that class counsel
continued to do work necessary to ensure the implementation of the settlement after the date of the
expiry of the period for appeal of the approval. The Settlement Agreement contemplates that
additional fees will be paid to counsel for certain administrative work, over and above the class
counsel fee, at an hourly rate. However, as stated above, an important consideration in measuring
the result achieved is whether or not the job is complete. Accordingly, it is my view that
the work
that has been performed to date was properly required of class counsel to ensure that
the settlement
was implemented. Counsel have valued the additional work at approximately
$675,000 for counsel
in the Transfused Action and $148,000 for counsel in the Hemophiliac Action from the end
of the
appeaf period on January 22,2000 to May 14, 2000. They have made a written submission
to the
court that their work as class counsel was completed on May 14,2000.I cannot accede to
this
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submission. While the administration is functional and claims are now being received, processed
and paid, some details must still be completed. Thus, there will be no further compensation to
counsel for any additional time spent in attending to these matters. The premium fee being sought in
these actions is being sought on the basis ofa "job well done". The court will not approve an
additional fee for this work, or any additional work remaining to be done in order to complete the
implementation of the settlement and its administration.

66

Without considering the value of the "additional work", the lump sum fees constitute a
multiplier of 3'57 in the Transfused Action and 4.29 inthe Hemophiliac Action. When the fees for
this additional work are included however, the multipliers are 3.07 and 3.80 respectively. For the
Hemophiliac Action, the base fee and multiplier approach yields a figure at tbe high end of the
range set out in Gagne, but the result obtained for the Hemophiliac class members juslifies such an
award. The qualifring threshold negotiated by class counsel eliminates a potentially insurmountable
burden of proof that those class members would otherwise have faced.

67

Thirdly, the fees may also be measured by the expectation of the representative plaintiff as
evidenced by the retainer agreement. Here, unlike the usual case, the specific amount of the fees
were agreed to by reasonably informed representative plaintiffs. Moreover, the retainer agreements
executed by the representative plaintiffs are a marked improvement over the individual fee
agreements signed by the class members in Quebec and British Columbia.

68

The fee must also provide a sufficient economic incentive to attract counsel to cases of a
similar nature in the future. The words of Goudge J,A. bear repeating. As he stated in Gagne at
422-23:
The opportunity to achieve a multiple of the base fee if the class action succeeds
gives the lawyer the necessary economic incentive to take the case in the first
place and to do it well. However, if the Act is to fulfil its promise, that

opportunity must not be a false hope. (Emphasis added.)

In the present circumstances, given the difficulty in securing counsel for the classes, let alone the
experienced counsel that were ultimately retained, the incentive of a reasonable premium was
necessary to ensure that these victims had counsel of the highest calibre without the benefit of
whom this settlement could not have been achieved. The lump sum fees set out in the retainer
agreements meet this test.

69

Additionally, the fees compare favourably with the fees awarded in other maior class
proceedings in Canada as shown by the following chart:

Action

Total Class
Recovery

Class Percentage

Counsel

of

Fees Recovery

Further
Legal Fees

Anticipated

I
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to be
Incuned by
Class

Members

Hanington v. $40,000,000
Dow Corning

$6,000,000 t5%

Yes

$10,400,000 20%

Yes

Corp.
B.C.J. No. 320

ll999l

(S.C.) (Quicklaw)

Doyer v. Dow $52,000,000
Corning Corp.
(Sept.

I,

1999),

500-06-000013-834
Superior Court

of

Quebec, Tingley
J.S.C.

Nantais v. $23,140,000
Telectronics

$6,000,000

26%

Yes

Proprietary
(Canada) Ltd.

(lee6),
28 O.R. (3d) 523
(Gen. Div.)

Pef

f

etier v.
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$21,525,000

$3,648,000

Baxter Health

l6.9VD

Yes

I

Care Corp.*,

ll

9991 Q.J. No. 3038

(S.C.) (Quicklaw)

* combined with

Jones v. Baxter Health
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Care Corp. in Ontario

70

Finally, the fees, as set out in the retainer agreements, if approved, will not impair the
sufficiency of the Trust Fund established to provide the benefits to the class members. The actuarial
report prepared by Eckler and Partners specifically addresses this issue.

7l

These class proceedings have been described throughout as the largest personal injury case in

Canadian legal history. The global settlement amounts to over $1.5 billion dollars when all benefits
are included. The settlement is Pan-Canadian in scope. The defendants include all ofthe federal,
provincial and territorial governments in Canada. The prime defendant, CRCS, is under court

protection pursuant to the CCAA. The benefits are to be paid out of Trust Fund established for the
class members rather t}tan out of the general revenue accounts of the govemments. The nature of the
benefits provided through the settlement is imaginative and incorporates some of the innovative
measures regarding compensation in personal injury lawsuits that courts have been advocating for
over 20 years.

72

The logistics of the litigation must also be considered. It took almost three years to find
lawyers willing to undertake the case because of the size and complexity. The investment required
ofclass counsel, and the inherent risk of non-recovery, were daunting. Over 60 lawyers and legal
staff were involved in bringing this litigation to a successful conclusion. Neither the govemments
nor the intervenors challenged the number ofpeople or the hours required ofthose people to finalize
the settlement.

73

The evidence ofclass counsel regarding the negotiations was accepted. Indeed, the
govemment defendants echoed the evidence of class counsel in their own submissions on the earlier
motion for settlement approval. It was common ground that class counsel did an excellent job.
There was unanimity as to the quality of the settlement. Further, in so far as there were arbitrary
points of contention raised on this motion, the evidence of class counsel on lhose points stands
unchallenged and uncontradicted. Simply put, neither the intervenors nor the government
defendants have put forward any principled or evidentiary basis for reducing the proposed counsel
fees. Accordingly, I cannot accept their submissions; that the fees specified in the retainer
agreements should be reduced.

74

To look back with the clarity of hindsight and re-evaluate the relevant factors in light of
subsequent events when fixing fees is unfair. A court must, as best as it is able, consider the
elements of the litigation as they would have appeared to the parties at the material times. To do

otherwise would be inconsistent with the underlying policy of the CPA. Here, the fees sought as
agreed to by the representative plaintiffs are large but so were the lawsuits and the settlement. The
Settlement Agreement evidences that the size of the fee was anticipated by the governments who
now object. As Goudge J.A. stated, the opportunity for class counsel to receive a premium for
taking on difficult litigation and doing it well must not be "a false hope". It is an essenfial ingredient
of the CPA that counsel be provided with a significant incentive to take on meritorious class

I
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proceedings. This means that premium fee awards must reflect the reality of the risk and the success
of the efforts of class counsel in a meaningful way. Without this, injured parties will be denied the
services ofthe most experienced counsel.

75

This litigation was of the most difficult kind on a number of fronts. It epitomized risk as that
term is used in the context of fee awards under the CPA. It is questionable whether any single
member of the class would have had the financial resources to prosecute a lawsuit to a successful
conclusion in consideration of the scope, the factual complexity of such a case, the myriad oflegal
issues that would have arisen and the countless years that such litigation would consume. In
contrast, this settlement provides class members with access to immediate benefits without any
fuither legal impediments to their claims. Given the risk undertaken and result achieved by class
counsel in this litigation, the lump sum fees contemplated in the retainer agreements are "fair and
reasonable".

76

Accordingly, the retainer agreements in the Transfused and the Hemophiliac Actions are
approved. The lump sum fees set out therein are also approved and fixed. Counsel may attend
before me to address the matter of disbursements. The final order will address the outstanding work
to be done by class counsel.

77

In light of the magnitude of these Actions, and the issues involved, the court permitted and
indeed, encouraged submissions from persons with a stake, in one form or another, in the litigation.
The fees submitted by counsel for these stakeholders, identified variously as intervenors and friends
ofthe court, are also approved.

WINKLERJ.
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(41 paras.)

Civil litigation - Civil procedure -- Parties - Class or representative actions Certification
- Approval -- Motion by plaintffi to certify the action as a class action and for
approval of a settlement and the agreement with counsel respectingfees and disbursements allowed
-- Plaintiffs workedfor defendant as independent contractors but were thenfound to be independent
contrqctors by Revenue Canada, and required to repay business deductions claimed -- Plaintifs
sued defendant in negligence -- Fee Agreement provided that class counsel would be paid 30 per
cent of any settlement recovered Criteria for certification satisfed Settlement was
fair,
reasonable, and in the best interests of those affected by it -- Fee agreement was reasonable.
Settlements

Motion by the plaintiffs to certify the action

as a class action and

for approval of a settlement and

1
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the agreement with counsel respecting fees and disbursements. The plaintiffs worked as
independent contractors under an Owner-Operator Agreement for the defendant. Revenue Canada
then ruled that the plaintiffs were employees and not independent contractors, requiring the
plaintiffs to repay business deductions claimed. The plaintiffs then commenced the present action,
claiming the defendant was negligent in failing to properly characterize the relationship under the
Owner-Operator Agreement. The proposed class members were 106 individuals who had worked
under the Owner-Operator agreement and who were found to be ernployees by Revenue Canada.
The settlement involved consent certification, creation of three funds, and a claims process. The
settlement provided a small payment to all class members and a potentially significant payment to
class members who were reassessed by Revenue Canada and who could demonstrate that the
reassessment was for unanticipated tax liability relating to disallowance of business d_eduction. No
objections to the settlement had been received. The Fee Agreement provided that class counsel
would be paid 30 per cent ofany settlement recovered on behalfofthe class. The total settlement
amount was less than the actual value of the fees and disbursements to date and would represent a

substantial but not full, indemnity award.

HELD: Motion allowed. For settlement purposes, all the criteria for certification had been satisfied.
The action was thus certified as a class proceeding. The settlement was fair, reasonable, and in the
best interests ofthose affected by it. Class counsel's fee should be approved. Class counsel
expended considerable time over a six-year period without any guarantee ofpayment. The case

called for ingenuity and creativity in negotiating a settlement that would provide a payment for
every class member and a potentially significant contribution toward the reassessed tax liability of
others. While the recovery was only partial, it was doubtful any recovery at all would have been
possible but for the lawyers' willingness to assist the class.
Statutes, Regulations and Rules Cited:
Class Proceedings Act, 1992, S.O. 7992, c.6, s.

5(l)

Counsel:
Malcolm N. Ruby, for the Plaintiffs.

M. Paul Michell. for the Defendants.

Rf,ASONS FORDECISION
P.M. PERELLJ.:-

A. Inlroduclion and Overview
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Trevor Sayers and Victor Miranda move to ceftiry this action as a class proceeding against the
Defendants Shaw Cablesystems Limited and Shaw Communications Inc. They also request the
courtrs approval of a settlement and the agreement with counsel respecting fees and disbursements.

2

B, Factual Backeround

3

Between 1997 and 2000, Mr. Sayers and Mr. Miranda installed cable and intemet services for
the customers of Shaw Cablesystems Limited and Shaw Communications ("Shaw") under an
"Owner-Operator Agreement." Under the agreements, Messrs. Sayers and Miranda, were described
as independent contractors. During this period, Messrs. Sayers and Miranda were part of a group of
contractors working for Shaw under the Owner-Operator Agreement.

4

On the understanding that the Owner-Operator Agreement did not create an employment
relationship, Shaw did not deduct or submit Canada Pension Plan ("CPP") or Employment
Insurance ("EI") payments or make source deductions for income tax for the group of contractors.
Messrs. Sayers and Miranda and the other contractors filed tax returns and claimed deductions on
the understanding that they were eaming income as independent business persons.

5

In or about 2000, the Minister of National Revenue ruled that class members were Shaw
employees and not independent contractors. As a result, the Minister determined that Shaw was
required to remit CPP and EI payments on their behalf. The Ministry of National Revenue also
advised some of the contractors that deductions claimed for business expenses on tax retums filed
for the years between 1997 and 1999 would not be allowed.

I
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For the Reasons that follow, I grant the relief requested.

Shaw appealed the Minister's ruling to the Tax Court of Canada, but the appeal was dismissed
on June 13,2002. A further appeal to the Federal Court of Appeal was dismissed on April l, 2003.

Several of the contractors, including Mr. Miranda, objected to the disallowance of the business
expenses as deductions. Ultimately, Mr. Miranda received a Notice of Reassessment indicating that
he owed $26,760.44.

8

In September 2004, Mr. Sayers commenced a proposed class action against Shaw. He alleged
negligence, breach of implied terms of contract, and negligent misrepresentation. He alleged that
Shaw owed the contractors a duty to properly characterize the relationship under the
Owner-Operator Agreement and, having failed in that dut1i, must compensale the contractors for
foreseeable damages suffered, including the amount of unanticipated additional ta,x liability. A
claim was also made for the contractors' stafutory benefits such as vacation pay.

9

The proposed class comprises 106 individuals. The proposed class definition is:

All persons who entered into Owner-Operator Agreements with Shtw relating to
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the sale or installation

of

its cable television and/or Internet services that were

found by the Tax Court of Canada to create employment rather than indepenfunt
c ontr act or r e I at ionship s.

10

The proposed common questions are:

(a)
(b)

(c)
(d)
(e)
(0

Did shaw owe a duty to class members who signed owner-operator
Agreements to ensure that the agreements created independent contractor,
rather than employment, relationships? If so, did Shaw breach its duty?
Was Shaw negligent in representing to class members, in the
owner-operator Agreements, that the agreements gave rise to independent
contractor relationships when in law they gave rise to emplolment
relationships?

Did Shaw owe class mernbers a duty to warn that the Owner-Operator
Agteements may give rise to employment, rather than independent
contractor relationships and did Shaw breach that duty?

Did Shaw breach the terms of its contracts with class members by failing
to create an independent confactor, rather than an employment,
relationship?
Did the Owner-Operator Agreements contain an implied contractual term
that Shaw would pay business income, rather than employment income,

from which class members would be entitled to deduct business expenses?
Is Shaw liable to compensate class members for any amounts for which
they were re-assessed by the cRA based on their status as emproyees
rather than independent contractors?

(e)ff
(h)

l:;,xx'J"fl

::Itr#T:Il'ff :IH:ffi,il1,Hffi Jrilffi ,,

statutory overtime pay, vacation pay, termination pay, or severance
benefits?
Is Shaw liable to class members for punitive damages?

1l

Shaw denied liability and resisted certification. Shaw's position was
that the class members
voluntarily entered into the Agreement and accepted .rrporrribility for their
own tax liability.
Shaw's position was that the action was not suitable for certification
because e ach contractor,s tax
situation is an individual issue.

l2

The aflidavit of Ms. Bashnick delivered in response to the motion
for certification indicates
that Shaw suggests that those class members who were reassessed
failed to mitigate their damages
by obtaining and filing CRA T2200 forms that would have permitted
at least some ',business,,
expenses, "including motor vehicle expenses and supplies", to
be deducted from employment
income' Ms' Bashnick also takes the position that some class members
were reassessed tbr reasons
other than the independent contractor/employment distinction
because they claimed deductions for
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"personal and living expenses" that "would not have been deductible even
considered the owner-operators to be independent contractors."

ifthe cRA had

13

The action moved towards a certification hearing, but after the exchange of certification
materials, the parties began settlement discussions. The negotiations were intense and adversarial.
Messrs. Sayers and Miranda were represented by Malcolm N. Ruby of Gowling Lafleur Henderson,
who is an experienced counsel with expertise in class action litigation. Shaw was represented by
Charles Scott and M. Paul Michell of Lax O'Sullivan Scott Lisus LLP, both experienced litigation
lawyers.

14

In advancing the case for the contractors, a major cballenge for proposed class counsel was
obtaining details of the tax situations of the various members of the proposed class. Lttters were
sent out to the contractors whose addresses were known. A private investigator was hired to locate
contact information for other contractors.

15

In the settlement negotiations, Messrs. Sayers and Miranda, were disadvantaged by the factor
that even if success was achieved on a contested certification motion, the chances ofrecovering
from Shaw on the merits of the claim were uncertain and would involve substantial time and
expense. Uncertainty arises, among other reasons, from the novelty ofthe negligence claim and the
possibility that the claims based on statutory entitlements were statute-barred. In addition, assuming
the case went to individual issue trials, there were significant mitigation issues.

16

Between April and October 2010, the parties, through their counsel, arrived at a settlement.
The Defendants do not admit liability, The settlement involves consent certification, creation of
three funds, and a claims process.
C. Details of the Sailement

17

Details of the settlement are as follows:

*

'r'

A fund of $137,800 is ceated for fixed payments of $1,300 (less legal fees
and costs) to all class members for vacation pay and other statutory
entitlements. To qualiff for a payment, a class member must submit a
claim stating that he or she entered into an Owner-Operator Agreement
between 1997 and 1999 and provided services under the Agreement to
Shaw clients during that period.
A fund of $200,000 is created for payments (less legal fees and costs) to
those class members who were reassessed by the CRA for additional
income taxes based on misclassification as independent contractors rather
than employees. To qualifu for a payment, a class member must (a) show
that he or she was reassessed by the CRA for any taxation year between
1997 and 1999 in an amount greater than 52,250, and (b) submit a properly
documented claim demonstrating that his or her reassessment by CRA was
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attributable to being classified as an independent contractor rather than

.
*
*

.
*
*

iil:tTiild

u.ount, from the statutory benefits fund wilt

be altocated to
the income tax payments fund.
Counsel for the parties will adrninister all claims. They may obtain, if
necessary, the assistance of a small business tax accountant, David
Gellman, C.A, to deal with individual claims.
If a disagreement arises as to whether a particular claim qualifies for
payment, the claim will be submitted to a neutral claims officer for
resolution.
at the conclusion ofthe claims process, there are any

Il

l'fl I'I;irH,ffi *}H?I*L:',",::J:"',T;;,,.*

ents requ ire d to

obtain settlement approval and for claims administration.
The Settlement Agreernent provides for a claims bar date of 90 days from
the date of settlement approval or until May 2,2011 .
The opt-out period for all class members is May 2, 201 1.

18

Messrs. Sayers and Mirandas' counsel recommended the settlement because it provided a
small payment to all class members and a potentially significant payment to class members who
were reassessed by the CRA and who can demonstrate that the reassessment was for unanticipated

tax liability relating to disallowance of business deductions. Messrs. Miranda and Sayers have
accepted counsel's recommendation to seek approval of the settlement.

D.

Notifrcation of the Proposed
Settlement

19

On November 8, 2010, the court approved a notice informing class members that a settlement
approval hearing would take place on February 10,2071.

20

The November Notice appended claim forms. Class members were encouraged to fill out and
return the forms by December 31, 2010 because, in the words of the notice, "the number of
forms
received and the amounts claimed by class members
[would] assist the court in determining whether
the proposed settlement is fair, reasonable, and in the best interests of the class."
The Notice
also

appended opt-out forms for those class members who did not wish to participate
in the class
proceeding and/or the proposed settlement.

2l

Subsequently, letters were prepared and sent to each class member (including those located by
the investigator) containing copies of the notice and claim/opt out forms. To date, 30 claim forms
have been received- The total value of known reassessment claims is now
$356.g17.44.

22

No objections to the settlement have been received.
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E. Certification

23

Pursuant to s. 5(l) of the Class Proceedings Act, 1992,5-O.1992, c.6, the court shall certif a
proceeding as a class proceeding if: (a) the pleadings disclose a cause of action; (b) there is an
identifiable class; (c) the claims of the class members raise common issues of fact or law; (d) a class
proceeding would be the preferable procedure; and (e) there is a representative plaintiff who would
adequately represent the interests of the class without conflict of interest and who has produced a
workable liti gation plan.

24

Where certification is sought for the purposes of settlement, all the criteria for certification
must still be met: Baxter v. Canada (Attorney General) (2006;),83 O.R. (3d) 481 (S.C.J.) at para.
22. However, compliance with the certification criteria is not as strictly required because of the
different circumstances associated with settlements: Bellaire v. Daya, [2007] O.J. No. 4819 (S.C.J.)
at para. 16; National Trust Co. v. Smallhorn, [2007] O.J. No. 3825 (S.C.J.) at para. B; Nutech
Brands Inc. v. Air Canada, [2008] O.J. No. 1065 (S.C.J.) atpara.9.

25

I am satisfied that for settlement purposes, all the criterion for certification have been satisfied
in the case at bar. I, therefore, certify this application as a class proceeding pursuant to the Class
ProceedingsAct, 1992.

F. Settlement Aonroval

26

To approve a settlement of a class proceeding, the court must find that in all the circumstances
the settlement is fair, reasonable, and in the best interests of those affected by it: Dabbs v. Sun Life
Assurance, 998] o,J. No. 1598 (Gen. Div.) at para. 9; Parsons v. canadian Red Cross society,
ll999l O.J. No. 3572 (S.C.J.) at paras. 68-73.

[

27

In determining whether to approve a settlement, the court, witbout making findings of facts on
the merits of the litigation, examines the fairness and reasonableness of the proposed settlement and
whether it is in the best interests of the class as a whole having regard to the claims and defences in
the litigation and any objections raised to the settlement Baxter y. Canada (Attornev General)
(2006), 83 O.R. (3d) 481 (S.C.J.) at para. 10.

28

When considering the approval of negotiated settlements, the court may consider, among other
things: (a) likelihood of recovery or likelihood of success; ft) amount and nature of discovery,
evidence or investigation; (c) settlement terms and conditions; (d) recommendation and experience
of counsel; (e) future expenses and likely duration of litigation and risk; (f) recommendation of
neutral parties, (g) ifany; number ofobjectors and nature ofobjections; (h).the presence ofgood
faith, armsJength bargaining and the absence of collusion; (i) the degree and nature of
communications by counsel and the representative parties with class members during the litigation;
and (i) information conveying to the court the dynamics of and the positions taken by the parties
during the negotiation: Dabbs v. sun Life Assurance company of canada (1998),40 o.R. (3d) 429
(Gen. Div.) at 440-44, affd (1998), 41 O.R. (3d) 97 (C.A.), leave to appeal to S.C.C. refused Oct.
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22, 1998, [l998] s.c.c.A. No. 372; Parsons v. The canadian Red cross society,[1999]o.J. No.
3572 (s.c.J.) at paras. 7l-72; Frohlinger v. Nortel Networks corp., t20071 o.J. No. 148 (S.c.J.) at
para. 8; Kelman v. Goodyear Tire and Rubber co., [2005f o.J. No. 175 (s.c.J.) at paras. 12-13;
vitapharm canada Ltd. v. F. Hofinann-La Roche Ltd. (2005), 74 o.R. (3d) 75s (s.c.J.) at para.
ll7: Sutherlandv. Boots Phannaceutical plc,l2002lO.J. No. 136l (S.C.J.) atpara. 10.

29

In my opinion, the settlement in this case is fair, reasonable. and in the best interests of the

Class Members.

G. Fee Approval

30

Mr. Sayers entered into a Class Action Retainer Agreement in August 2004. Thc Fee
Agreement provides, among other things, that Gowlings will be paid 30o% of any settlement
recovered on behalf of the class.

31

Lawyers, students, and paralegals have docketed about 320 hours on the file since it was
opened in March 2004. If billed at normal hourly rates, the current value of the accumulated fees.
disbursements and taxes would be about $155,000.

32

The disbursements are currently $3,245.41 and applicable taxes are $9J07.70. The total
disbursements will likely increase to cover the costs of a chartered accountant, David Gellman C.A.,
who will be retained by Gowlings to review all reassessment information provided by class
members in support of their clairns.

33

Under the terms of the settlement, assuming all funds are paid to class members, Gowlings
will recover 30% of$337,800 ($137,800 + $200,000) or about $101,340 plus $50,000 for a total of
$ I 5 I ,340 for fees, disbursements, and all applicable hxes to cover seryices rendered until all claims
are processed and/or adjudicated.

34

The total settlement amount, taking into account all taxes, fees and disbursements incurred to
date, and fees and disbursements anticipated to complete the settlement (including a chartered

accountant), is less than the actual value of Gowlings'fees and disbursements to date without any
fee or premium and would represent a substantial but not full, indemnity award.

35

The faimess and reasonableness ofthe fee awarded in respect ofclass proceedings is to be
determined in light of the risk undertaken by the lawyer in conducting the litigation and the degree
of success or result achieved: serwaczekv. Medical Engineering corp.,
U9961 o.J. No. 303g (Gen.
Div.); Parsons v. canadian Red cross socie4l (2000), 49 o.R. (3d) 2gl (S.C.J.); Smith v. National
Money Mart, [2010] O.J. No.873 (S.C.J.) atparas.19-20.

36

Where the fee arrangements are

part of the settlement, the court must decide whether the fee
arrangements are fair and reasonable, and this means that counsel are entitled to a fair fee which
may include a premium for the risk undertaken and the result achieved, but the fees must not
brjns
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about a settlement that is in the interests of the lawyers, but not in the best interests of the Class
Members as a whole: Smith v. Nationul Money Mart, supra, al para. 22.

37

Fair and reasonable compensation must be sufficient to provide a real economic incentive to
lawyers to take on a class proceeding and to do it well: Smithv. National Money Mart, supra, at
para.23.

38

Factors relevant in assessing the reasonableness ofthe fees ofClass Counsel include: (a) the
factual and legal complexities of the matters dealt with; (b) the risk undertiaken, including the risk
that the matter might not be certified; (c) the degree of responsibility assumed by Class Counsel; (d)
the monetary value of the matters in issue; (e) the importance of the matter to the Class; (f) the
degree of skill and competence demonstrated by Class Counsel; (g) the results achieved; (h) the
ability of the Class to pay; (i) the expectations of the Class as to the amount of the fees; O the
opportunity cost to Class Counsel in the expenditure of time in pursuit of the litigation and
settlement: Smith v. National Money Mart, supra, atparas. 19-20,

39

In my opinion, class counsel's fee should be approved. Gowling, LaFleuer Henderson LLP
expended considerable time over a six-year period without any guarantee of payment. The case
called for ingenuity and creativity in negotiating a settlement that would provide a payment for
every class member and a potentially significant contribution toward the reassessed tax liability of
others. While the recovery is only partial, it is doubtful any recovery at all would have been possible
but for the lawyers' willingness to assist the class. If the lawyers were not paid a substantial portion
of their actual time, there would be no incentive to take on this type of proceeding.

40

I approve the counsel fee. I believe that the lawyers have eamed their fee. The fee is fair and
reasonable compensation in all the circumstances.

H. Conclusion

4l

For the above Reasons, I certify this action as a class proceeding, approve the settlement, and
approve the counsel fee.

P.M. PERELL J.
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Appeal by solicitors for the plaintiff in a class action, Gagne, from the dismissal of their motion for
court approval to increase their base fee by a multiple of three. Gagne brought a class action for
wrongful dismissal against the defendant, Silcorp. Pursuant to a written agreement, the lawyers took
her class action on a contingency basis as permitted by the Class Proceedings Act. They agreed that
the base fee would be the product of the hours worked by the lawyers and their usual hourly rates.
Negotiations resulted in a fairly quick settlement. Mini hearings were held to resolve individual
claims. The final total gross recovery was $1,945,723. The lawyers motion for court approval to
increase their base fee by a multiple of three was denied, and they were allowed only their base fee.
The motions judge found that there was no material risk in accepting the retainer and that the base
fee was fair compensation for the lawyers' services in obtaining the degree ofsuccess they had.
They appealed to the Ontario Court of Appeal.

HELD: Appeal allowed. A multiplier of two was to be applied to the base fee. This was fair and
reasonable compensation as contemplated by the retainer, and it represented a multiplied fee that
was much less than ten per cent of gross recovery. It provided a sufficient real incentive for
solicitors in future similar cases. The motions judge erred by failing to give due weight to relevant
risk and success considerations. Both the degree of risk assumed by the lawyers and the degree of
success they achieved were relevant considerations. Here, while the risk ofan adverse finding on
liability was minimal, there was a material risk of non-certification. As well, there were significant
elements of success in the way the solicitors conducted the proceedings. Weighed against these
success factors was the fact that individual class members incurred further legal fees to finally
realize on their claims after the settlement. Class members' views about whether the base fee should
be increased were not to be considered.
Statutes, Regulations and Rules Citedl
Class Proceedings Act, 1992, S.O. 1992, c.6, s. 33, 33(2), 33(7Xb).
Employment Standards Act, R.S.O. 1990, c. E-14.

Counsel:
Paul S.A. Lamek, Q.C., for the appellant solicitors.
McGowan & Associates and Jeff BurU. advocate.

The judgment of the Court was delivered by

f GOUDGE J.A.:-- The Class Proceedings Act, 1992, S.O. 1992, c.6 (the "Act") permits a
solicitor to take a class action on a contingency basis. Ifthe action is successful the Act permits the
solicitor to seek the court's approval to increase his or her base fee by applying a multiple to that
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fee. This appeal concerns the appropriate considerations that should inform the court's decision on
such a motion.

2

The appellants are solicitors who acted on behalfofthe plaintiffSherrie Gagne in a class action
against the defendant Silcorp Limited. The action was concluded successfully and the appellants,
having taken the case on a contingency basis, moved to increase their base fee by a multiple of
three. Southey J. denied this request, allowing the solicitors only their base fee, namely the product
oftheir usual hourly rates and their hours worked on the matter. This is an appeal from that

disposition.
THE FACTUAL BACKGROTIND

3

Beginning in late 1996, the defendant Silcorp proceeded to merge the operations of the Becker's
and Mac's convenience store chains which it owned. As a consequence of the merger, a number of
its employees were no longer needed and were dismissed. Initially Silcorp offered those terminated
only an amount that was less than the minimum termination and severance pay to which they were
entitled under the Employment Standards Act, R.S.O. 1990, c.E.l4.

4

On March24, 1997 the appellant solicitors commenced a class action for wrongful dismissal on
behalf of those former employees who had been terminated. Shenie Gagne was the representative

plaintiff.

5

Immediately after commencing the action, the appellants brought a motion before Southey
seeking an injunction to compel Silcorp to comply with the Employment Standards Act. This
motion was adjourned from April 3, 1997 to April 17, 1997 on the undertaking of Silcorp to
immediately comply with the requirements of that Act.

J.

6

The parties then engaged in intensive negotiations which culminated in minutes of settlement
dated April 14, 1997. On April 17,1997, that settlement was approved by Southey J. as required by
s. 29 of the Act. The settlement order was very complex but its essential elernents were the

followins:

*
*
*
+
*
*
*

The action was certified as a class proceeding for the purposes of the Act.
Sherrie Gagne was appointed the representative plaintiffon behalfofthe
class of former employees who had been terminated by the defendant
Silcorp.
The appellant solicitors were appointed as counsel for the class.
The defendant was adjudged liable for compensatory damages and
Employment Standards Act entitlements.
The claims for punitive and exemplary damages were dismissed.
Pursuant to s. 25 of the Act, a reference was directed to determine the
quantum ol damages flor each class member.
The terms of the reference created a mini-hearing process with a mediation

Page 4

-

ffi3:il:nfri:'fHJ?"t

permitted to be represented in the
mini-hearing process by a personal lawyer rather than the appellant
solicitors.

7

Between the date of the settlement and August 26, 1997, when the appellant solicitors prepared
the material seeking to triple their base fee, thirty-five individual claims were finally resolved
through the mini-hearing process. This court was further advised that by the time of this appeal,
all
sixty-five class members had resolved their individual claims for a total gross recovery of
$1,94s,723.

8

As required by the Act, the appellant solicitors executed a written agreement with the
representative plaintiffrespecting their fees and disbursements. It provided that the payment
ofany
legal fees was contingent on the class action being concluded successfully as defined by the
Act. Ii
also provided that the base fee would be the product of the hours worked by the solicitors and
their
usual hourly rates. In addition, it set out that the solicitors could seek court approval for a multiplier
to be applied to that base fee. Finally, the agreement described two examples of how this mighi
work:
7

'

The Consortium and the Client acknowledge it is difficult to estimate what the
expected fee will be. However, the following are estimates:

(a)

If the class action results in a quick settlement for the class, within

3

months after the date of this retainer, and at that time the Base Fee is
$50,000 and if the court sets the Multiplier at 3.0, then the fee will be

(b)

$50.000x3.0=$150,000
If the trial of the common issues occurs within 2 or 3 years and is decided
in favour of the class and no appeals are taken, and at the time the Base
Fee is $250,000 and if the court sets the Multiplier at 2.0, then the fee will
be $250,000 x 2.0 = $500,000.

These estimates do not include work for any mini-hearings or other proceedings
which may be necessary to deal with individual damage claims.

9

The motion brought by the appellants sought a multiplier of 3. In denying this request
Southey
J. considered two factors, namely the degree ofrisk in acceping the retainer
and the degree of
success achieved by the solicitors. He set out his analysis of each ofthese factors
clearly and
concisely as follows:

As to the first of the above elements, I am unabre to see any reason why
the employees who were dismissed would not be entitled to their "entitlements"
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under the Employment Standards Act and to compensatory damages, if any. It
appears to me that there was no serious issue as to liability in this case. In these
circumstances, I cannot find that there was any material risk in accepting the
retainer.

t
I

I
I

When I asked counsel for the Consortium to explain the risk, his reply was
that the difficulty arose out of procedural complexity. In my judgment, that is not
the sort of risk that should influence the multiplier. That sort of risk is adequately
covered by an award of a Base Fee in the full amount of the usual charges made
by the legal professionals, as I have approved in this case ...

T
As to the second element, what has been achieved? Former employees now
have available to them a procedure for the prompt determination of their claims.
For Achieving that result, the solicitors, in my opinion, are fairly compensated
for their services to August 8 last by the Base Fee of $109,411.28, including
GST. Any premium based on a high degree of success must depend on the
recovery in each case, which was not the subject of evidence before me.

I
I
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The appellants argue that Southey J. erred in his consideration ofboth the risk factors and the
success factors and, further, that he failed to give weight to the views of the class members who, it
is argued, appear content with a significant multiplier. No one appeared in opposition to the
appellants.

ANALYSIS

I
I
I
I

11

Central to a consideration of these arguments is s. 33 of the Act. It reads as follows:
Agreements for payment only in the event of success
33.-(l) Despite the Solicitors Act and An Act Respecting Champerfy,
being chapter 327 of Revised Statutes of Ontario, lB97 , a solicitor and a
repre sentative party may enter into a written agreement providing for
payment offees and disbursements only in the event ofsuccess in a class
proceeding.

t

I
t
t
I

Interpretation, success in a proceeding
(2) For the purposes of subsection (l), success in
a class proceeding includes,
(a) a judgment on common issues in favour of some or all
class members; and
(b) a settlement that benefits one or more class
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members.

Definitions
(3) For the purposes of subsections (4) to (7), "base fee" means the result
of multiplying the total number of hours worked by an hourly rate;

"multiplier" means a multiple to be applied to

a base fee.

Agreements to increase fees by a rnultiplier
(4) An agreement under subsection (l) may permit the solicitor to make a
motion to the court to have his or her fees increased by a multiplier.

I
I
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Motion to increase fee by a multiplier
(5) A motion under subsection (4) shall be heard by
ajudge who has,
(a) given judgment on common issues in favour of some or
all class members; or
(b) approved a settlement that benefits any class
member.

Idem
(6) Where the judge referred to in subsection (5) is unavailable for any
reason' the regional seniorjudge shall assign another judge ofthe court for
the purpose.

Idem
(7) On the motion of a solicitor who has entered into an asreement under
subsection (4), the court,
(a) shall determine the amount of the solicitor's base fee;
O) may apply a multiplier to the base fee that results in fair and
reasonable compensation to the solicitor for the risk incurred in
undertaking and continuing the proceeding under an agreement for
payment only in the event of success; and
(c) shall determine the amount of disbursernents to which the solicitor is
entitled, including interest calculated on the disbursements incurred, as
totalled at the end of each six-month period following the date of the
agreement.
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Idem
(8) In making a determination under clause (7)(a), the court shall allow
only a reasonable fee.

Idem
(9) In making a determination under (7Xb), the court may consider the
manner in which the solicitor conducted the proceeding.

12

This section makes clear that the motion seeking to apply a multiplier to the base fee can be
brought only after the class proceeding has been concluded successfully as defined in s. 33(2).
Section 33(7Xb) gives the judge a discretion in determining whether to apply a multiplier or not.
Hence, on appeal, while this court is not free to simply substitute its own exercise of discretion for
that exercised at first instance, reversal of the order appealed from may be justified if the motions
judge gave no weight or insufficient weight to considerations relevant to his decision. See Friends
of the Old Man River Society v. Canada (Minister of Transport), [1992] | S.C.R. 3 at76-77.

13

In applying this standard of review to the decision appealed from, it is appropriate to begin
with a consideration of the genesis of the Class Proceedings Act, I 992. It was enacted following
much legislative study and in the wake of a detailed report of the Ontario Law Reform Commission
laying out the broad rationale for such legislation. One ofthe objects which the Act seeks to achieve
is the efflrcient handling of potentially complex cases of mass wrongs. See Dabbs v. Sun Life
Assurance Company of Canada, a judgment of the Ontario Court of Appeal, released September 14,
1998 at p. 3.

l4

Another fundamental objective is to provide enhanced access to justice to those with claims
that would not otherwise be brought because to do so as individual proceedings would be
prohibitively uneconomic or inefficient. The provision of contingency fees where a multiplier is
applied to the base fee is an important means to achieve this objective. The opportunity to achieve a
multiple of the base fee if the class action succeeds gives the lawyer the necessary economic
incentive to take the case in the first place and to do it well. However, if the Act is to fulfill its
promise, that opportunity must not be a false hope.

15

With that background, I tum to the judgment appealed from. As I have said, Southey J.
addressed two criteria in concluding that he would not apply a multiple to the base fee: the degree
of risk assumed by the solicitors and the degree of success they achieve. In my view, he was correct
in focusing on these two considerations. Section 33(7Xb) makes clear the relevance of"the risk
incurred in undertaking and continuing the proceeding under an agreement for payment only in the
event ofsuccess". Section 33(9) invites a consideration ofthe manner in which the solicitor
conducted the proceedings. However, for the reasons that follow I have concluded that he erred in
giving no weight to considerations relevant to each ofthe risk and success criteria.
Risk Factors
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16

The multiplier is in part a rev/ard to the solicitor for bearing the risks of acting in the litigation.
The court must determine whether these risks were sufficient that together with the other relevant
considerations a multiplier is warranted. While this determination is made after the class proceeding
has concluded successfully, it is the risks when the litigation commenced and as it continued that
must be assessed.

17

The only risk factor considered by Southey J. was whether the defendant might ultimately
escape liability. Because there was no real doubt about that liability, he determined that there was
no material risk in accepting the retainer.

18

Since this class proceeding was concluded quickly, the risk assessment was properly focussed
on the risks incurred at the outset in undertaking the proceeding and did not have to e*tend to the
risks, if any, in continuing it. Nonetheless, in my view there was from the beginning a second
material risk that was a relevant consideration, namely the risk that comes wilh this action being
brought as a class proceeding, particularly the risk of non-certification. The certification step in a
class action is a significant one, often requiring extensive preparation by counsel. If certification is
denied, a solicitor who has agreed to a fee contingent on success recovers nothing. Moreover, when
this action was commenced, certification could not be predicted with certainty. A debate was quite

possible about whether the common issues requirement would be met or whether a class proceeding
was the preferable procedure given the enforcement mechanisms provided by the Employment
standards Act. This risk factor was material and ought to have been given weight.

19

It is true that this risk factor will be present in most class proceedings. This factor should be
recognized so that solicitors faced with a class proceeding retainer will have the necessary
economic incentive to take on the matter. They will know that if, in prosecuting the action, they can
meet the success criterion there will be a real opportunity to have some multiple attached to the base
fee. To accord due weight to this consideration is to serve the legislative objective of enhanced
access to justice.
Success Factors

20

Section 33(9) invites the court, in determining whether a multiplier is appropriate, to consider
the manner in which the solicitor conducted the proceeding. Just as the real opportunity to receive
an enhanced reward for incurring the risks of the litigation seryes as an incentive for the solicitor
to
take on the retainer, that opportunity is also designed to serve as an incentive for the solicitor to
achieve the best possible results for the class, expeditiously and efficiently.

2l

The only success factor considered by Southey J. was that a procedure had been provided to
former employees for the prompt determination of their claims. This was insuffrcient. in his view. to
warrant the application of any multiple to the base fee.

22

In my view, this fails to recognize that the solicitors achieved immediate, partial success in
extracting a commitment from the defendant to comply forthwith with the Employment Standards
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Act. Second, the ultimate settlement of the common issues was achieved quickly. Third, the
settlement provided for a creative and effective mini-hearing process that resulted in the complete
resolution of all individual claims within little more than a year. These factors are all relevant to the
degree of success with which the solicitors conducted the proceedings and all deserved to be
considered in determining whether a multiplier was appropriate.
Views of Class Members

23

In reaching his decision Southey J. did not consider the views of class members about whether
a multiplier should properly be applied to the base fee. In my view, he was correct in doing so. The
Act does not appear to invite such a consideration. Moreover, in this case those views, which are
said to constitute acceptance or even approval ofa multiplier, can be gleaned only by a very tenuous
process of inference. One simply cannot say wiih any certainty that the views of class members on
this issue are as they are argued to be.

24

In summary, therefore, I have concluded that Southey J. erred in the exercise of his discretion
in failing to give due weight to relevant risk and success considerations. If appropriate weight is
accorded them, I think the conclusion must be that this is an appropriate case to apply a multiplier to
the base fee.

25

I recognize that the selection of the precise multiplier is an art, not a science. All the relevant
factors rhust be weighed. Here, while the risk of an adverse finding on liability was minimal, there
was a material risk of non-certification. As well, as I have outlined, there were significant elements
of success in the manner in which the solicitors conducted the proceedings. Weighed against these
success factors is the fact that following the April 17, 1997 settlement, individual class members
had to incur further legal fees to finally realize on their claims.

26

In the end, these considerations must yield a multiplier that, in the words of section 33(7)(b),
results in fair and reasonable compensation to the solicitors. One yardstick by which this can be
tested is the percentage of gross recovery that would be represented by the multiplied base fee.
the base fee as multiplied constitutes an excessive proportion of the total recovery, the multiplier
might well be too high. A second way of testing whether the ultimate compensation is fair and
reasonable is to see whether the multiplier is appropriately placed in a range that might run from
slightly greater than one to three or four in the most deserving case. Thirdly, regard can be had to
the retainer agreement in determining what is fair and reasonable. Finally, fair and reasonable
compensation must be sufficient to provide a real economic incentive to solicitors in the future to
take on this sort ofcase and to do it well.

If

27

In this ease, then, taking into account all the relevant considerations I have recited, in my view
the appropriate multiplier is two. This reflects the risk and success factors at play. It represents a
multiplied fee that is significantly less than ten per cent of gross recovory. It reflects the fact that
this case does not exemplify the greatest risk or the greatest success. It is within the range
contemplated by the retainer agreement. And finally, the resulting compensation should provide a

I
Page

l0

sufficient real incentive for solicitors in future similar cases.
DISPOSITION

28

I would therefore allow the appeal and provide for a multiplier of two to be applied to the base
April 17, 1997, the date of the settlement order. I would vary the order below accordingly.
The appellants do not seek costs ofthe appeal and I would order none.
fee up to

GOUDGEJ.A.
CHARRON J.A. -- I agree.
ROSENBERG J.A. - I agree.
cp/d/ln/aaalDRS
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-

Application by lawyers in a class action for court approval of their fees. The lawyers represented
British Columbia claimants in a national action against the Canadian Red Cross. The claimants
formed two groups, the Endean group and the Mitchell group. The Endean group comprised British
Columbia hemophiliacs who contracted hepatitis C because of Red Cross practices. The Mitchell
group comprised others in the province who contracted the disease by transfusion. Nationally,
lawyers reached a s€ttlement totalling $l.6 billion, with legal costs to be paid out of the trust fund
established to handle the award. The parties agreed that legal fees were not to exceed $52.5 million.
All lawyers involved across Canada agreed to a global fee of $45 million for the Endean-type
claimants and $7.5 million for the Mitchell-type. The Endean lawyers themselves sought $15
million plus disbursements and the Mitchell lawyers sought $500,000. The lawyers had engaged in
extremely complex litigation as well as research into medical topics and public health care. One of
the Endean lawyers was the first in the country to achieve certification of a class in the action,
energizing the litigation nationally. He also served on a committee overseeing the structuring of the
compensation. The Endean group's fee request amounted to a multiplier of 3.75. The multiplier for
the Mitchell lawyers' request, on a somewhat more favourable result per claimant, was 5.5, although
the Mitchell lawyers agreed that the bulk of the work on their case had been performed in Ontario.

IIELD: Application allowed.

Fees were approved as requested. conceming the Endean group,
counsel went far beyond the scope ofservices usually rendered by lawyers. They devoted a large
Percentage of their time to the case and tumed down other retainers because of it. The litigation was
highly complex and important, involving the largest settlement of a personal injury claim in
Canadian history. Counsel were of high standing, acting for claimants who could not otherwise
have paid for their services. They achieved excellent results against substantial risk ofno recovery.
Contingent fees were meant to reflect the risks involved, and British Columbia counsel sought
reasonable fees commensurate with their participation in the result. Their requested fee represented
only 4.26 per cent of the recovery. Many of the same considerations applied to the Mitchell group's
counsel, whose requested fee represented only three percent of the result achieved for I I per cent of
the claimants nationally.

Statutes, Regulations and Rules Cited:

British Columbia Supreme Court Rules, Rule 8-4(2).
Class Proceedings Act, s. 38,
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Class Proceedings

Companies'Creditors ArrangementAct, R.S.C. 1985, c. C-36.
Infants Act, R.S.B.C. 1996, c.223.

Law Society of British Columbia Rules, Rule 8.
Legal Profession Act, S.B.C. 1998, c. 9, ss. 6G(2),65(2),68(6).

I

Counsel:

I

lffiHl'*:.,

II
it,
I

Act, 1992, S.O. 1992, c.6, s.33.

David P. Church, Sharon D. Matthews and Bruce W. Lemer, for the plaintiff,

Marvin R.V. Storrow, Q.C., and David E. Gruber for the plaintiff, Christopher Forrest Mitchell.
Gordon Tuniff, D. Clifton Prowse and Keith Johnston, for the defendant/third party, Her Majesty
the Queen in Right of the Province of British Columbia.
Gordon Tuniff and John R. Haig, Q.C., for the defendant, the Attomey General of Canada and the
third party, Her Majesty the Queen in Right of Canada.
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K.J. SMITH J.:-- This application raises the question of the proper approach to the
compensating of plaintiffs'counsel in class actions brought in British Columbia.
I.INTRODUCNON

2

I
I

These are two of six parallel lawsuits commenced in British Columbia, Quebec, and Ontario on
behalf of residents of Canada infected directly and secondarily with Hepatitis C virus ("HCV") by
the Canadian blood supply between January l, 1986, and July l, 1990. The Endean action concems

II

those British Columbia residents whose claims result from transfusion and the Mitchell action deals
with infected haemophilic residents ofthe province. The background ofthese actions is described in
Endean v. Canadian Red Cross Society (1997),148 D.L.R. (4th) 158,
l0 W.W.R. 752,36

rI

n9971
B.C.L.R' (3d) 350, 37 C.C.L.T. Qd) 242,1 I C.P.C. (4th) 363, rev'd in part (1998), 157 D.L.R. (4th)
465, [199s] 9 w.w.R. 136, 106 B.c.A.c. 73, 48 B.c.L.R. (3d) 90, 42 c.c.L.T.222 (c.A.),leave to
appeal granted, [l 998] S.C.C.A. No. 260 (S.C.C.) ("Endean No. 1 "), wherein I certified the Endean
action aS a class proceeding pursuant to the Class Proceedings Act, R.S.B.C. 1996, c. 50.

r

3

rI
I

I

A settlement was ultimately reached between the plaintiffs and the Federal, Provincial, and
Territorial Govemments (the "FPT Governments") in one pan-Canadian negotiation and was
approved by orders granted in each of the British Columbia Supreme Court, the Ontario Superior
Court ofJustice, and the Quebec Superior Court. The terms of the settlement and the reasons ibr
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aPproval are described in my decision in Endean v. Canadian Red Cross Society (1999), [2000] 1
W.W.R. 688, 68 B.C.L.R. (3d) 350, the decision of Winkler J. in Parsons v. Canadian Red Cross
Society, [999] O.J. No. 3572 (S.C.J.), and the decision of Momeau J. in Honhon c. Canada
(Procureur gdndral), [1999] J.Q. no 4370 (S.C.).

4

The settlement agreement requires the FPT Govemments to pay monies into a trust fund to be
invested and managed for the benefit ofthe class plaintiffs. Payment of foes to class counsel is
provided for in clause 13.03 of the agreement as follows:
The fees, disbursements, costs, GST and other applicable taxes of Class
Action Counsel will be paid out of the Trust. Fees will be fixed by the Court in
each Class Action on the basis of a lump sum, hourly rate, hourly iate increased
by a multiplier or otherwise, but not on the basis of a percentage of the
Settlement Amount.

Although it was not spelled out in the formal agreement, the parties agreed,
approved by the courts shall not exceed $52,500,000 in total.

as

well, that the fees as

5

Counsel for the plaintiffs have agreed among themselves to seek approval offees ofg7,500,000
for those representing the haemophilic classes and $45,000,000 for those representing the transfused
classes. Mr. Camp and Mr. Lemer, counsel for Ms. Endean and the class she represents, seek
approval ofa fee of$15,000,000 plus disbursements. From their fee, they will pay the fees of
several other lawyers who acted for particular members of the British Columbia transfused class.
Mr. Storrow, counsel for the plaintiffs in the Mitchell action, seeks approval of a fee of $500,000
plus disbursements. Each ofthe applicants has a contingent-fee contract with his representative
plaintiff providing for payment of a lump-sum fee in the amount claimed and disbursements.

II.
l.

THELAW

The Class Proceedings Act
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The applications are brought pursuant to s. 38 ofthe Class Proceedings Act, which provides, in
relevant part, as follows:

38.

(l) An agreement respecting fees and disbursements between a solicitor
and a representative plaintiff must be in writing and must

(a)
(b)
(c)

state the terms under which fees and disbursements are to be paid,
give an estimate of the expected fee, whether or not that fee is
contingent on success in the class proceeding, and
state the method by which payment is to be made, whether by lump

T
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(2)
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(a)
(b)
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(c)
(d)

Ifan

sum or otherwise.

An agreement respecting fees and disbursements between a solicitor
and a representative plaintiff is not enforceable unless approved by
the court, on the application ofthe solicitor.

agreement is not approved by the court, the court may

determine the amount owing to the solicitor in respect of fees and
disbursements,
direct an inquiry, assessment or accounting under the Rules of Court to
determine the amount owing,
direct that the amount owing be determined in any ofrer manner, or
make any other or further order it considers appropriate.

7

The agreements in question satisfy the requirements of s-s. 38(l). The issue is whether they
should be approved pursuant to s-s. 38(2) and, ifnot, what disposition should be made pursuant to
s-s. 38(7).

8

The Class Proceedings Act provides no guidance as to how the court should approach the
approval. Accordingly, the statutory and common law of general application in respect of solicitors'
fees must apply. I will return to this aspect of the discussion after considering the approach
proposed by Mr. Tuniff on behalf of the FPT Governments.

2.

The approach proposed by the FPT Governments

9

I preface these comments by observing that I requested the assistance on this application of
counsel for the FPT Govemments. In my view, they are in a uniquely advantageous position to
comment on the litigation risks run by plaintiffs'counsel and on the value of the contributions made
by them to the ultimate settlement, which are the two issues upon which Mr. Turifffocussed his
submissions. However, Mr. Turriff did not put before me any evidence of the opinions or
observations of Messrs. Whitehall, Haig, or Prowse, who carried these actions for the FPT
Governments and negotiated the settlement with plaintiffs' counsel. That is unfortunate, as I remain
of the view that their opinions would have been helpful.

l0

Mr. Tuniffsuggested a method ofassessing lawyers' fees based on an approach that has been
used in Ontario and in the United States, known in those jurisdictions respectively as the
"base-fee/multiplier" approach and the "lodestar/multiplier" approach. In Mr. Tuniffs submission,
this method is grounded in economic theory and is a rational and scientific approach to the
assessment of lawyers' fees. He contrasted this with the traditional approach in British Columbia,
which he characterized as based on "intuition and impression."

11

As the multiplier method has a history in Ontario and in the United States, I

will first consider
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the situation in those jurisdictions.

12

The ontario class Proceedings Act, 1992, s.o. 1992, c.6, provides, in s-s. 33(l), that lawyers
for a representative plaintiff may enter into fee agreements providing for payment of fees only in
the event ofsuccess. Sub-sections 33(3) to (8) provide for the multiplier approach advocated by Mr.
Tuniff. "Base fee" is defined in s-s. (3) as the product of the total number of hours worked by the
solicitor and an hourly rate, and "rnultiplier" is defined as a multiple to be applied to the base fee.
Sub-sections (4) through (8) enact that the solicitor may apply to have his or her fees increased by a
multiplier and that, on such an application, the court rnust determine a "reasonable" base fee and
may then apply a multiplier that "results in fair and reasonable compensation to the solicitor for the
risk incuned in undertaking and continuing the proceeding

13

However, contingent fees derived other than from a base fee/multiplier are not prohibited in
class actions in Ontario: see Nantais v. Telectronics Proprietary (Canada) Ltd. (1996), 28 O.R. (3d)
523 (Gen. Div.) and Crown Bay Hotel Ltd. Partnership v. Zurich Indemnity Co. of Canada (199g),
40 O.R. (3d) 83 (Gen. Div.). In the latter decision, Winkler J. approved a percentage contingent fee
and observed, at p. 88, that percentage contingent fees may be desirable to promote the policy

objective ofjudicial economy in that they encourage efficiency in the litigation and discourage
unnecessary work that might otherwise be done by the lawyer simply in order to increase the base
fee.

14 Mr. Justice Winkler's observation has support in the American experience, which is discussed
in the decision of the United States Court of Appeals, District of Columbia Circuit, in Swedish
Hosp. corp. v. Shalala, I F.3d 126l @.c. cir. 1993). In that case, the court observed, atpp.
1265-66, that the percentage-of-the-fund method of calculating fees was the most common
approach in the United States until 1973. The rationale underlying this method is that plaintiffs'
attomeys who create a common fund for a class of individuals should be paid a reasonable fee from
the fund as a whole in order to avoid the unjust enrichment of class members who would not
otherwise contribute to the legal costs [p. 1265].
15

The Court recounted that, in Lindy Brothers Builders, Inc. v. American Radiator & Standard
Sanitary Corp',487 F.2d l6l (3d Cir. l9?3),the Third Circuit inhoduced the
"lodestar/multiplier"
approach in reaction to a perception that percentage fees sometimes resulted in large fee
awards,
The lodestar, like the base fee in Ontario, is the product ofthe hours reasonably spent and
a
reasonable hourly rate' Under this approach, the lodestar is to be adjusted upward or downward
by a
multiplier to reflect such factors as the contingency nature ofthe case and the quality of the lawyers'

work.

16

The Court went on to explain , at p. 1266, that the lodestar approach gained predominance
in
the United States until the Third Circuit appointed a task force to compare the respective
merits of
the two approaches. The task-force report described the lodestar method as a
"cumbersome,
enervating, and often surrealistic process ofpreparing and evaluating fee petitions
that now plagues
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the Bench and Bar." The report enumerated several criticisms of the lodestar approach, which are
summarized at pp. 1266-67 as follows:

l)

I
I
t

I
I

I
I
t
I
I
I
I

I

I

it "increases the workload of an already overtaxed judicial system"; 2) the
elements ofthe process "are insufficiently objective and produce results that are
far from homogeneous"; 3) the process "creates a sense of mathematical
precision that is unwarranted in terms of the realities of the practice of law"; 4)
the process "is subject to manipulation byjudges who prefer to calibrate fees in
terms of percentages of the settlement fund or the amounts recovered by the
plaintiffs or of an overall dollar amount"; 5) the process, although designed to
curb abuses, has led to other abuses, such as "encouraging lawyers_to expend
excessive hours engag[ing] in duplicative and unjustified work, inflat[ing] their
'normal'billing rate[s], and includ[ing] fictitious hours"; 6) it "creates a
disincentive for the early settlement ofcases"; 7) it "does not provide the district
court with enough flexibility to reward or deter lawyers so that desirable
objectives, such as early settlement, will be fostered"; 8) the process "works to
the particular disadvantage ofthe public interest bar" because, for example, the
"lodestar" is set lower in civil rights cases than in securities and antitrust cases:
and 9) despite the apparent simplicity ofthe lodestar approach, "considerable
confusion and lack of predictability remain in its administration."

17

The task force concluded, as is set out atp. 1267, that the lodestar approach should be retained
in "statutory fee" cases but that the percentage fee was the best approach for "common fund" cases.
This distinction is significant for the present analysis, and is explained in In Re Prudential Ins. Co.

of America Sales Litigation, 148 F.3d 2S3 (3d Cir. 1998) at p. 333:
The percentage-of-recovery method is generally favored in cases involving a
common fund, and is designed to allow courts to award fees from the fund "in a
manner that rewards counsel for success and penalizes it for failure." ... The
lodestar method is more commonly applied in statutory fee-shifting cases, and is
designed to reward counsel for undertaking socially beneficial litigation in cases
where the expected relief has a small enough monetary value that a
percentage-of-recovery method would provide inadequate compensation.... It
may also be applied in cases where the nature of the recovery does not allow the
determination of the settlement's value necessary for application of the
percentage-of-recovery method....
^..

Clearly, the actions presently under consideration are analogous to the common fund cases in the
American jurisprudence.

18

Class actions are new to British Columbia: the Class Proceedings Act was enacted in 1995 and
the Ontario Class Proceedings Act, 1992, from which it drew heavily, was enacted in 1992. In M.
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Eiezenga, M. Peerless, and C. Wright, Class Actions Law and Practice (Markham: Butterworths,
1999) at s. 1.12, p. L4, the authors noted that class actions for damages first became available in the
United States in 1938 and observed:

The American experience is thus more mature than its newer Canadian
counterpart and was available as relevant background for Canadian legislators to
draw upon.

Accordingly, there is much to be leamed from the long experience of American courts with the
methods of compensating successful class counsel, and the cases that I have just mentioned provide
a valuable context in which to view the issue presently up for decision.

19 I reject Mr. Turriffs submission that the base-fee/multiplier approach should be imported into
British Columbia as the method of assessing the fees of plaintiffs'class counsel pursuant to s. 38 of
the Class Proceedings Act. The deficiencies in this methodology were identified by the Third
Circuit task-force report, supra, and its introduction into our jurisprudence is undesirable and
unnecessary. Its role should be confined to serving in appropriate circumstances as a tool for testing
the court's initial assessment.
20

One of the disadvantages inherent in the multiplier approach is exemplified in this case, where

Mr. Tuniff applied for an order compelling production for his inspection of all plaintiffs' files and
plaintiffs' counsels' billing records in the transfusion action and for leave to cross-examine Mr.
Camp on his affidavit. I reserved judgment on the application to cross-examine Mr. Camp, and I
will come to that shortly. I dismissed the application for production of records because it would
have constituted an unwarranted invasion by the defendants of the plaintiffs' solicitor-client
privilege and, as well, because it was unnecessary.

2l

I reiterate the opinion that I expressed in that oral ruling that the review offees pursuant to s.
38 of the Class Proceedings Act is similar to the review of fees in an infant settlement conducted
pursuant to the Infants Act, R.S.B.G. 19.96, c.223, and that the approach should therefore be
similar. I referred to Harrington (Guardian ad litem of) v. Royal Inland Hospital (1995), 131 D.L.R.
(4th) 15, 69 B.c.A.c. 1, 14 B.C.L.R. (3d) 201, 45 c.p.c. (3d) 105 (c.A.) and, in particular to the
remarks ofFinch J.A. at para. 253 to the effect that, except in unusual cases, it is not necessary to
examine the lawyers'files and accounting records. In that case, the solicitor obtained approval of his
fee from ajudge ofthis Court after anotherjudge had adjoumed his initial application and requested
further submissions. When this anomaly came to light, the second judge revoked her approval and
the first judge embarked on an examination of the solicitors' files from which he concluded that the
solicitor had grossly exaggerated the amount of time that he had claimed to have spent on the
matter.

22

There has been no suggestion ofany conduct ofthat sort here, and I remain ofthe opinion that
the type of discovery sought by Mr. Tuniff is not appropriate in this context. The course that Mr.
Turriff was set upon would have resulted in a separate, lengthy, and complex proceeding to assess
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the reasonableness of the proposed fees and would set a precedent that is neither necessary nor
contemplated by s. 38 of the Act.

23

As well, I give no weight to the evidence of the economist, Mr. Ross, which was offered by
Mr. Turriff as expert opinion on, as Mr. Ross described it in his written report:
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... the appropriate framework

for determining the amount, if any, that should be

added to what would otherwise be a reasonable market value fee for professional
legal services provided by plaintiffs' counsel to ensure an economic incentive for
competent lawyers to take on class action contingency work that should be taken

forward.

24

Mr. Ross advocated formulae for the mathematical calculation of fees. They involved, at the
first stage, an "eamings equivalent multiplier" to be used to calculate the base fee using 'Judgmental
probability", that is, the probability that the action will succeed. At the second stage, a "risk
aversion multiplier" was offered to measure such things as the particular lawyer's risk of erratic
long-term income resulting from a series ofunsuccessful contingency cases. The proper fee in any
given case, according to Mr. Ross, is the result produced by the following formula:
REASONABLE FEE = Reasonable hours worked X reasonable hourly rates X
(eamings equivalent multiplier X risk aversion multiplier)
where the multipliers change as the risks change from time to time throughout the retainer.

25 The chance of success in a given lawsuit and the risks to be run by an individual lawyer in
taking it involve a myriad of objective factors and many quintessentially subjective considerations.
These chances and risks are incapable of scientific calculation. The proposal advanced by Mr. Ross
gives the impression of mathematical precision but, at its heart, is no less arbitrary and subjective
than the approach conventionally followed by the courts ofthis province. The economic opinion
evidence is, therefore, not helpfirl.
26

As I understand Mr. Turriffs submission, his application to cross-examine Mr. Camp on his
affidavit is not based on the usual ground that Mr. Camp's assertions of fact were put in issue by
contrary evidence from Mr. Turriffs clients. There was no such evidence. Rather, he wished to
investigate Mr. Camp's actions and state of mind at various times throughout his retainer for the
purpose of establishing a factual basis for the application of the formula offered by Mr. Ross. As I
have rejected the formula, there is no need for the cross-examination. Moreover, any attempt to
quantif changes in litigation risk as events transpired would likely be futile and would consume an
unwarranted amount of time. Accordingly, the application to cross-examine Mr. Camp is dismissed.

27

Mr. Turriffs submissions on the effects of changing risks deserve comment. He identified a
number of events that he characterized as "risk-reducing." AII of them, but one, related to the
evolving settlement agreement. It is true that the parties were moved along the path to settlement by

I
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such things as the publication in November 1997 of the Final Report of the Commission of Inquiry
on the Blood System in Canada (the "Krever report") and the announcement in March 1998 by the

FPT Govemments of the availability of $1,100,000,000 to settle these actions. However, I cannot
accep that these events reduced the risk of failure of the negotiations in any real or measurable
way. The risk of failure continued to hinge on a multitude of factors any one of which could have
aborted the negotiations, a danger that continued even after the settlement had received court
approval.

28

The other "risk-reducing" factor identified by Mr. Tuniff was the certification of the Endean
action. However, it would be wrong to treat counsels success on this application as justification for
reducing the contingent fee on the theory that the skill and effort ofcounsel have made a successful
result more probable. At the outset ofthe retainer, counsel and clients knew that the enterprise

would fail if certification were denied. The chance of success or failure at this stage was therefore a
factor in the percentage fee initially agreed upon and, as well, by reason of the settlement
agreement, in the lump sum fee that was later substituted for it. It would be wrong to use hindsight
to give different weight to that risk than the lawyers and clients gave to it at the outset.

2.

The proper approach to assessing reasonableness

29

Mr. Turriff began his submission with the proposition that the courts of Quebec, Ontario, and
British Columbia must consider and weigh the evidence presented in all jurisdictions in order to
ensure "that no lawyer in any of the three jurisdictions becomes entitled to a fee which does not
accurately reflect his or her relative contribution towards the pan-Canadian settlement agreement."
In his submission, there is a possibility for conflicting judgments in this respect that, he contends,
would impair the integrity of all three awards and would undermine the legitimacy of all three
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courts.

30

I agree that gross inconsistency between the fee awards in the three provinces should be
avoided ifpossible. On the other hand, it cannot be forgotten that each province has its own laws
and traditions in respect of solicitors' fees. I must act on the evidence presented in this Court and I
must apply the laws of British Columbia to arrive at my decision. However, in doing so, I must have
appropriate regard to the national cont€xt in which the legal actions have been resolved.

31

Section 66 of the Legal Profession Act, S.B.C. 1998, c. 9 governs contingent fee agreements.
Sub-section 66(2) provides that the benchers may make rules respecting contingent fee agreements,
including rules regulating the limits to lawyers'charges. By s-s. 68(2), the client has the right to
have the registrar examine a fee agreement and, by s-s. 68(6), the registrar is empowered to modify
or cancel the agreement if it is found to be unfair or unreasonable "under the circumstances existine
at the time the agreement was entered into."

32

Part 8 of the Law Society Rules, entitled "Lawyers' l,'ees", sets up a standard of faimess and
reasonableness. The relevant provisions sav:
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fee agreement with a client must
ensure that, under the circumstances existing at the time the agreement is entered

into,

(a)
(b)

I
I
I

the agreement is fair, and
the lawyer's remuneration provided for in the agreement is reasonable.

A lawyer who prepares a bill for fees eamed under a contingent fee
agreement must ensure that the total fee payable by the client
(2)

(a)

(b)

does not exceed the remuneration provided for in the agreemen! and
is reasonable under the circumstances existing at the time the bill is prepared.

33

In addition to the statute law, the court has inherent jurisdiction to review the reasonableness
of solicitors' fees arising out of contingent fee agreements and, as well, inherent parens patriae
jurisdiction to ensure the reasonableness of legal fees incurred on behalfofclass members who
are
under legal disability: see Harrington (Guardian ad litem of) v. Royal Inland Hospital, supra at p.
264, pan- 192 and pp. 266-67 , paras. 197 -99.

34

The meanings of the words

"fair" and "reasonable" were considered in Commonwealth
Investors syndicate Ltd. v. Laxton (1990), 50 B.C.L.R. (2d) 186 (C.A.) ("commonwealth No. l").
There, the Court was considering a predecessor of s. 66 ofthe Legal Profession Act, namely, s. 99
of the Barristers and Solicitors Act, R.S.B. C. lg7g, c. 26, which, for present purposes, did not differ
in any material way. At pp. 198-99 of Commonwealth No. l, the Court set out a two-step inquiry:
The first step investigates the mode of obtaining the contract and whether
the client understood and appreciated its contents. . . .

The second inquiry, assuming the contract is found to be "fair" involves an
investigation of the "reasonableness" of the contract. On this investigation,
extending from the time of the making of the contract until its termination or its

I
I

(l) A lawyer who enters into a contingent

completion, all of the ordinary factors which are involved in the determination of
the amount a lawyer may charge a client are to be considered . . . .
Thus, "reasonableness" relates to the amount ofthe fee.

35

In a second appeal in the Commonwealth case, reported as Commonwealth Investors
svndicate Ltd. v. Laxton (1994),94 B.C.L.R. (2d) 177 (c.A.), app. for leave to appeal dis'd,
[1994]
S'C.C.A. No- 427, March 30, 1995 ("Commonwealth No. 2"), the Court dealt with the meanins of

I
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"reasonableness". McEachem C.J.B.C., speaking for the Court, referred to the oft-cited decision in
Yule v. Saskatoon (1955), I D.L.R. (2d) 540 (Sask. C.A.) and to the factors set out therein, namely:
the extent and character of the services rendered; the labour, time and trouble involved; the
character and importance of the litigation; the amount of money and the value of the property
involved; the professional skill and experience called for; the character and standing ofcounsel in
the profession; the results achieved; and, to some extent at least, the ability ofthe client to pay. He
observed, at pp. 183-84, para.25, that further considerations apply in respect ofcontingent fees
including, at least, the risk of no recovery at all and the expectation of a larger fee based upon the
result than would be warranted in non-contingency cases.

36

However, the assessment is not produced by simply summing the results of the considerations
of each factor. McEachern C.J.B.C. made that clear at p. 187, para. 4T,wherehe said:

All the circumstances must

be considered, including the Yule factors, the risks

and expectations, and the terms of the bargain which is the subject matter of the
inquiry. With all this in mind, the court must then ask, as a matter ofjudgment,

whether the fee fixed by the agreement is reasonable and maintains the integrity
ofthe profession?

37

Mr. Laxton's contingent fee agreement in the Commonwealth cases related to a conventional
lawsuit, not to a class action. In my view, the approval of counsels'fees in class actions involves
additional considerations that are not present in the ordinary case.

38

First, the rationale for using percentage fees in "common fund" cases in the United States is
relevant. Class actions differ from conventional actions in that the beneficiaries of the action do not
participate actively in it, leaving the instruction of counsel to the representative plaintiff. As was
observed in Swedish Hosp. Corp. v. Shalala, supra at p. 1265, fees in these cases must be shared by
the beneficiaries of the fund in order to avoid their unjust enrichment. American courts have
recognized that this approach shifts the emphasis from the fair value of the time expended by
counsel, or what we would refer to as a quantum meruit fee, to a fair percentage of the recovery: see
Swedish Hosp. Corp. v. Shalala, supra at p.1266.

39

In my opinion, the equitable sharing of fees by the recipients of the award or settlement is a
proper consideration in assessing the reasonableness of lawyers'fees in class actions. What is a fair
fee for the work done by the lawyer is important, but equally important is that each member of the
class should share in payment ofa fair fee for the result achieved, as viewed from his or her
perspective. This notion bas been recognized as a proper consideration in the approval of class
counsel fees in British Columbia. In Harrington v. Dow Coming Corp. (1999),64 B.C.L.R. (3d)
332 (S.C.), at para. 18, E.R.A. Edwards J. observed that the factors that ought to be considered
include "the individual claimants' contribution to the fee as a portion of their recoveries." This
passage was applied by Brenner J. (as he then was) in Sawatzky v, Soci t Chirurgicale
Instrumentarium Inc. (8 September 1999), Vancouver C954740 (B.C.S.C.) at para. 8 and by

I
I
I
I
I

I
I
I
t

t

I
I
I
I

I
I

I
I
I

I
I

I
I
I
I
I
I
I

I
I
I

I
I
I
t

I
I
I

Page 13

williamson J. in Fischer v. Delgratia Mining corporation, [1999] B.c.J. No. 3149, (7 December
1999), Vancouver C974521 (B.C.S.C.) at para. 22. Accordingly, the proportion that the proposed
fee bears to the recovery is prominent in the analysis.

40

A second consideration arises from the unique nature ofclass proceedings. In

a conventional
action, the causal relationship between the lawyers' work and the result achieved is normally
unquestioned. That is not necessarily so in class actions where the extent of the benefit brought
about by the lawyer's work must be ascertained. This concept is illustrated in In Re Prudential Ins.
Co. of America Sales Litigation, supra, where a class action was brought on behalf of millions of
policyholden alleging deceptive sales practices by a life insurer. The Court held that class counsel
should not be given full credit for the result when it was based, in part, on a compensation scheme
implemented as a result of an investigation by the New Jersey Insurance Commissioner, who
recommended a remediation plan to compensate affected policyholders, to prevent future violations,
and to restore public confidence in the insurance industry. In remarks that are apposite here, the
Court said, atp.337:

While a party need not be the only catalyst in order to be considered a "material
factor" and may be credited for extra-judicial benefits created, there must still be
a sound basis that the party was more than an initial impetus behind the creation
ofthe benefit. Allowing private counsel to receive fees based on the benehts
created by public agencies would undermine the equitable principles which
underlie the concept of lhe common fund, and would create an incentive for
plaintiffs attomeys to "minimize the costs of failure . . . by free riding on the
monitoring efforts of others."

4l

As I have already remarked, the American experience with class actions is instructive. I adopt
that reasoning and conclude that it is necessary, in considering the reasonableness of the fee in
relation to the results achieved, to consider the causal relationship between the efforts ofclass
counsel and the benefits conferred on the class claimants by the resulting recovery.

42

I turn now to a consideration ofthe fees proposed in these actions.

III.
l.

ANALYSIS AND CONCLUSIONS

Fees in the transfused class action

43

While an examination of the factors identified as relevant to the inquiry is necessary and will
be useful, itought not to overwhelm the recognition ofthe "judgment, audacity and legal skill" of
counsel, to adopt a descriptive phrase used by McEachern C.J.B.C. in Commonwealth No. 2, supra
atp. l87,para.46.In my view, Mr. Camp is one of only a few lawyers in this province with the
combination of legal talent, experience, and boldness necessary to have achieved this outcome.

t
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(a)

The extent and character ofthe services rendered

44

The scope ofthe services rendered by counsel in this case extended far beyond what is
normally encountered in the practice of law. Mr. Camp and Mr. Lemer had to deal with difficult
legal issues pertaining to product liability, professional negligence, and public policy in the context
of public blood-banking and infectious diseases. As well, they had to become familiar with the
epidemiology and natural history of HCV, a disease about which little was known at the outset and
about which medical opinion was evolving throughout the course of their retainer. Further, they had
to leam and to understand the workings ofthe public health care system in Canada and the interplay
between federal, provincial, and territorial governments in the administration of these matters. The
medical and political issues were overarching and were, to a large extent, out of their_control. They
had to react to these things and to accommodate their approach as matters evolved. Throughout,
they were faced with disagreements between groups of infected persons and with the changing
political winds as these issues were debated in the public medja and as govemments and
government officials changed. At the same time, they had to deal with the many class rnembers who
were understandably pressing them for a resolution of the matter. In short, the gravity and difficulty
ofthe task they faced was ofthe highest order.

(b)
45

The labour, time and trouble involved

It is necessary

at this point to consider the duration of the retainer

of class counsel.

46

The effe ctive approval date for the settlement was January 22,2000. Since that time, however,
Mr. Camp and Ms. Matthews have expended considerable time, along with counsel in the other
jurisdictions, in getting the settlement plan up and running to the point where benefits could be paid
to class members' Much of that time was necessitated by the removal and replacement of the initial
plan Administrator and, as well, considerable time was invested in preparing the many documents
required for the processing of claims.

47

The issue arises because the terms of the settlement provide for the creation ofa Joint
Committee, comprised of three class counsel from the transfused class actions and one class counsel
from the haemophilic class actions. The terms of the settlement invest the Joint Committee with the
overall supervision of the administration of the plan, including the recommending of persons for
appointment by the courts as plan Administrator and the preparation of all necessary protocols. The
fees of the members of the Joint Committee are to be submitted to the courts for approval from time
to time throughout the life of the plan.

48

Mr' Camp is a member of the Joint Committee and, as I understand it, Mr. Tuniffs position is
that the time expended by Mr. Camp and Ms. Matthews since January 22,2000,should be billed as
Joint Committee fees and should not be taken into consideration on the approval ofclass counsel
fees.

49

I cannot agree. Class counsel were retained to recover money for the class plaintiffs on
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account of their claims, and the work of counsel under their retainer agreements is not finished until
that has happened. I understand that payments to class plaintiffs have begun this month.
Accordingly, now is the appropriate time to measure the reasonableness ofthe proposed fees. It
should be noted that Mr. Camp does not take the position that he should be entitled to charge for
this work as Joint Committee work in addition to his fee as class counsel.
Quite properly, in my
view, he asks that his work lo date be considered in relation to the reasonableness of his continsent
fee.

50

A second preliminary issue concems the relevance of the time and effort expended by counsel
in preparing for and conducting the hearing ofthe application to approve class counsel fees. Mr.
Tuniff s position is that this time was not spent for the benefit of class plaintiffs and is therefore not
relevant to the reasonableness ofthe proposed fee. However, s. 38 ofthe Class proceEdings Act
requires class counsel to seek court approval oftheir fees. This requirement is an integral part oftle
stafutory scheme for class actions. Moreover, it is a term of each of the fee agreements in issue that
the agreed fee will be subject to court approval. Accordingly, the obtaining of court approval of
their fees is part of the work plaintiffs' counsel were required to do and the time spent by them in
doing so must be considered in the assessment ofthe reasonableness of their fees.

51

In addition to their efforts in relation to the lawsuit and to the settlemeni, members of Mr.
Camp's firm have spent a great deal of time over the past four years dealing with the questions and
concems of class claimants. As well, much time was devoted to meeting with HCV supporl groups
across the country and with the media. As of June 12,2000,Mr. Camp's firm has docketed
approximately $3,200,000 in work in progress on this file. Mr. camp and Ms. Matthews have
devoted the majority of their time to this action since it was commenced and, as a result, they have
declined many other retainers. For his part, Mr. Lemer has recorded more than $500,000 in time on
this file since its inception and has spent a large proportion ofhis professional time on it at the
expense of tuming down remunerative work.

(c)

The character and importance of the litigation

52

The character of the litigation and its importance to the plaintiffs bear mentioning. As a class
action, this action involved many procedural and practical difficulties not encountered in

conventional litigation. As well, it was a highly complex product liability/medical negligence case
attendant with great risk. The members of the plaintiff class are infected with a debilitating disease
that will, in many cases, lead to a protracted and uncomfortable death. The events that precipitated
this lawsuit constituted a national public-health disaster. This case was therefore of immense
importance to the class plaintiffs and was important, as well, to the Canadian public for the light
that it shed on the problems that gave rise to this national tragedy.

(d)
53

The amount of money involved

The total value of the settlement, in present-value terms, is in the order of $ I
,600,000,000. So
far as I am aware, this is the largest settlement of a tort claim for damages for personal injuries in
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Canadian history.

(e)

The professional skills and experience called for

54

Mr. Tuniff conceded that the work done by plaintiffs' counsel required a high level of skill;
that it was complex, difficult, and well-done; and that the result achieved was excellent. These
points cannot be understated. To handle all ofthese matters and to persevere through to the
settlement ultimately achieved involved a quality of representation by counsel that is uncommon.
As was observed by McEachern C.J.B.C. in Commonwealth No. 2, supra at p. 185, para. 36:
Because ofthe breadth oftheir experience, and their special adversarial skills
... senior counsel are quick learners who master the details, understand the issues,

conceptualize the difficulties, and figure out how to achieve the desired result.
The problems faced by Mr. Laxton were complex and formidable.
Those remarks aptly describe Mr. Camp and the difficulties he faced. This view is shared by Jack
Giles, Q.C., a highly-regarded barrister of some forty years experience. In his opinion letter, which
was filed in evidence, he said that the result was:
... a truly remarkable achievement- It was obtained in the face of daunting
obstacles and grave risks. It called for a high degree of experience, skill, courage
and determination.

(e)

The character and standing ofcounsel

55

Mr. Giles commented, as well, that Mr. camp was uniquely fitted by his experience and
standing for the role of lead counsel in this matter. The evidence supports that view. Moreover, Mr.
Lemer has a wealth of experience in blood-related litigation and made good use of his knowledge
and experience and, as well, of his relationships with experts in the related fields and with counsel
of similar interests.

(f)

The ability of the clients ro pay

56

The class plaintiffs began with doubtful claims and it is highly unlikely that any of them could
have afforded to pay for individual legal representation in this case. Certainly, Ms. Endean could
not have done so. The cost of lawyers and experts, and the potential costs payable to the defendants
in the event of failure, were simply prohibitive. These actions were able to go forward only because
they were carried by counsel pursuant to contingent fee agreements.

(g)
57

The results achieved

The class members will recover full and generous benefits as a result of the settlement and
they will do so through a simple, administrative procedure without the necessity of engaging
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lawyers. Moreover, their costs of claiming compensation are to be covered by the settlement fund.
The results achieved can only be described as excellent.

(h)
58

The Risk of No Recovery

The risk ofno recovery at all was substantial.

59

A demonstration of that proposition is the fact that the other two law firms consulted by the
prospective class plaintiffs were unwilling to take the case on a pure contingency. One was prepared
to take it only if paid hourly rates, witl the plaintiffs to pay disbursements, and the other, although
prepared to act for a contingent fee, insisted that the plaintiffs pay the disbursements. Ofthe three
candidates for the action, only Messrs. Camp and Lemer were willing to undertake the action on a
contingent fee at no cost to the plaintiffs.

60

The plaintiffs' best chance of establishing liability was against the Canadian Red Cross, but
those hopes were dashed when this action was stayed against that organization and it was granted

protection from its creditors pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c.
C-36, leaving minimal assets available for satisfaction of any judgment. As well, the stay impeded
the ability of counsel for the plaintiffs to obtain important evidence from the Canadian Red Cross
through pre-trial discovery. On the other hand, the risk of failure on liabiliw against the FpT
Govemments was real and significant.

6l

It was not only the risk of failure in the lawsuit that counsel had to contend with. There were
also political risks. The danger existed throughout that the FPT Governments might establish a
no-fault compensation scheme that would undermine these actions. This risk was heightened when
the Krever Commission recommended in November 1997 that a no-fault compensation scheme be
implemented by govemment for all those infected with HCV. Had that happenecl, these actions
would have been for naught and plaintiffs' class counsel would have had to absorb the considerable
costs they had incurred in carrying them.

62

There was also a significant risk that the settlement negotiations might fail. This was a matter
of grave concem because the prospects of achieving comparable recovery through a trial were poor.
Throughout the negotiations, counsel were frequently faced with potentially deal-breaking issues.
As well, there were disputes between the class plaintiffs and other groups of infected persons that
threatened to thwart a cornprehensive settlement. There was, further, the risk that the courts would
not approve the settlement. After that obstacle was overcome, the risk of the settlement negotiations
aborting continued because ofthe modificaiions suggested by the courts. The FPT Governments

initially took the position that these modifications were rnaterial, which would have allowed them to
withdraw from the settlement, and it was only through further arduous bargaining that they were
persuaded to accept the changes.

63

Accordingly, the risk of no recovery was a substantial and omnipresent risk that did not
diminish over the course of the retainer but continued until the FPT Govemments finally accepted

I
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the court-suggested modifications to the settlement agreement.

64

Moreover, the consequences of failure to Mr. Camp and Mr. Lemer would have been
devastating. Mr. Camp correctly described this enterprise during his submission as
"bet-your-fi rm-litigation. "

(i)
65

The expectation of a larger fee than in a non-contingency case

It is the nature ofcontingent fees that counsel and client expect that the fee, ifsuccess is

will

exceed what would otherwise be appropriate for the work done. Counsel shoulder the
risk of failure in these cases and they and their clients legitimately expect that they will recover an
enhanced fee for doing so. The evidence ofMs. Endean on this application bears this out,

achieved,

0)

The contribution ofcounsel to the result

66

I do not think that it can be said that counsel are seeking to take advantage ofany
"extra-judicial" benefit to the class plaintiffs, as was the case in In Re Prudential Ins. Co. of
America Sales Litigation, supra. The first indication of a willingness by the FPT Govemments to
pay compensation was on March 27,1998, after the transfused class actions in British Columbia
and Quebec had been certified on behalf of residents of those provinces and after the action on
behalf of all other class members resident in Canada had been commenced in Ontario. Moreover,

the announcement of the available $1,100,000,000 limited the potential recipients to the claimants
in the class actions. In my view, the pre-eminent cause of the recovery in the context of this
discussion was the effort of class counsel, and it would not be proper to give them less than full
credit for the result.

67

As already noted, Mr. Turriff argued that I must measure the relative contribution of class
counsel in each province to the pan-Canadian settlement so that there will be no chance of counsel
in one province being credited in fees for value contributed by counsel in other provinces. However,
it is impossible in hindsight to unravel the many factors that influenced the ultimate outcome in this
case. The efforts of counsel in the other provinces undoubtedly played a large role. As well, the
voices of lobby groups and others heard through the media likely entered into the deliberations of
the FPT Governments. It is not necessary to identifo the discrete causal contributions and to
measure their respective force. It is sufficient to ascertain whether the efforts of Mr, Camp and Mr.
Lemer were a material cause of the result achieved to the extent that they should receive full credit
in their fees for the outcome. I have concluded that they were.

68

In that regard, it should be noted that Mr. Camp and Mr. Lemer were the first to obtain
class-action certification. Although the Quebec action had been commenced, it had not been
certified at that time. The Ontario action had not yet even been commenced. The certification was
no small accomplishment given the vigour with which the application was contested and the fact
that the only previous Canadian attempt to obtain certification for a mass tort action involving
infected blood had met with failure: see Sutherland v. Canadian Red Cross Society (1994), l7 O.R.
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(3d) 645 (Gen. Div.). Whether the actions in the other provinces would have gone forward
otherwise or not, it appears that the certification in British Columbia was the catalyst that gave them

life.

69

The certification also energized plaintiffs' counsel nationally and Mr. Camp played a role in
bringing approximately twenty ofthem together to form a coalition for the purpose of advancing
their clients'claims. He made other significant contributions, as well. He was the chair of the
coalition's first negotiating committee and, when that committee became unwieldy, he was one of
three counsel delegated to negotiate for the transfused class, along with Mr. Strosberg of Ontario
and Mr. Lavigne of Quebec. Mr. camp was the first to bring representatives of the Fpr
Govemments to the bargaining table when he met wilh Mr. Whitehall and Mr. Prows5:, representing
the federal and British Columbia governments respectively, on February 11, 1998. This meeting led
to the further meetings that ultimately resulted in settlement. Mr. Camp and Ms. Tough, Ontario
counsel for the haemophilic classes, were instrumental in bridging the differences between the
transfused class members and the haemophilic class members. This accommodation resulted in their
bargaining jointly with the FPT Governments, which was critical to the success of the negotiations.
Mr. Camp's judgment and tactical decisions from time to time throughout the nesotiations were
important to their success.

70

Mr. Lemer and Ms. Mathews made significant contributions as well. Both served on the
subcommittees formed by the coalition of lawyers for the purpose of facilitating negotiations and
moving the lawsuits forward. I have already commented on Mr. Lemer's deph of knowledge and
his value as a resource in relation to blood-related litigation.

7l

I am satisfied that British Columbia class counsel made a substantial contribution to the result
and that their efforts were at least as valuable as those ofclass counsel in the other provinces. It
would not be proper in the circumstances to give them less than full credit for the result in the
assessment ofthe reasonableness of their proposed fees.

(k)

The integrity ofthe legal profession

72

Next, Mr. Turriff submitted that the fee proposed here is "simply too much". He suggested
that a fee of this magnitude would "impair the integrity of the legal profession". That phrase appears
in the remarks of McEachem c.J.B.c. in commonwealth No. z,supra,where, at p. lB7,para.47,in
a passage that I have already quoted, he said:

With all this in mind, the court must then ask, as a matter ofjudgment,
whether the fee fixed by the agreement is reasonable and maintains the integrity
oftheprofession?...
-..

73 Esson C.J. (as he then was) commented on this concept in Richardson (Guardian ad litem of;
v. Low (1996),23 B.C.L.R. (3d) 268 (S.C.) at paras.29-30.I think that what he envisaged in using
the phrase "integrity ofthe profession" was the decency, honour, and high-mindedness ofthe
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profession, both in substance and in public perception. He referred, for example, to the willingness
of lawyers to readily reduce the amount payable under a contingent fee agreement when
circumstances are such that the agreed fee would be disproportionate to the amount of effort, risk,
and cost involved; that the lawyer will be able to fill with other remunerative work the time set
aside to try a case that was settled; and that the client needs the funds and cannot reallv afford to
pay them to the lawyer despite the agreement.

74

Here, the fees proposed are very large. The total value ofthe time docketed by all plaintiffs'
counsel for the transfused class, including those who acted for individual plaintiffs and who will be
paid their fees by Mr. camp, amounts to approximately $4,000,000. Accordingly, the proposed fee
is roughly 3.75 times the value that they have ascribed to their work. However, that is not
necessarily a reliable measure, as I have already noted. Moreover, it must be remembired that good
counsel can often achieve with a minimal effort what it might take less skillful counsel a great deal
of time to achieve, as was seen in Commonwealth No. I and Commonwealth No. 2. Good counsel
should not be penalized for their acuity and efficiency by basing their fees only on the amount of
time that it took them to accomplish their clients'objectives.

75

Mr. Camp and Mr. Lemer do not seek approval of a percentage fee in this case. However,
percentage contingent fees have long been common in British Columbia and have been approved in
class proceedings in this province: see Harrington v. Dow coming corp., supra, campbell v.
Flexwatt Corp. (22 February 1996), Victori a2895/95 (B.C.S.C.), and Fischer v. Delgratia Mining
Corporation, supra, A comparison between the proposed fees as a percentage ofthe settlement
amount and percentage fees approved in previous class actions will therefore be informative,
although I must not lose sight of the principle identified by Esson C.J. (as he then was) in
Richardson (Guardian ad litem of) v. Low, supra at para. 35:
The question "what is the reasonable fee?" must be answered. not as a
percentage, but in dollars.

76

There is evidence that British Columbia has approximately 22%i of thetransfused
HCV-infected cohort. On that basis, for purposes of rough estimation, approximately $352,000,000
of the $ I ,600,000,000 settlement can be notionally credited to the clients represented by Mr. Camp
and Mr. Lemer, and their proposed fee of g15,000,000 is 4.26%oof the recovery.

77

A contingent percentage fee of that magnitude in an action for damages for personal injuries is
virtually unheard of in British Columbia. Rule 8-4(2) of the Law Society Rules permits a maximum
percentage of 40Yo in cases such as this. The vast majority of percentage contingent fees in British
cofumbia range between l5Yo and33 1/3%.In Hanington v. Dow coming corp., supra E.R.A.
Edwards J. observed that class counsel fees in the United States commonly range between | 5%, and
50Yo, and that a "presumptively reasonable rate" is 30%. He approved a contingent fee of l5%,
which produced a fee in the order of$6,000,000 for plaintiffs'class counsel. In Sawatzky, supra a
contingent fee of20Yo amountingto $760,000 was approved. In Fischer, supra a fee of30% of
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shares in a public company issued in settlement was approved, although the value of the fee in
monetary terms is not apparent.

78

The fee proposed here compares favourably in percentage terrns with contingent fees
approved in Ontario and Quebec, as well. In Nantais, supra Brockenshire J. approved a percentage
fee of 30olo, which yielded a fee of approximately $6,000,000. In Doyer v. Dow Corning Corp. (l
September 1999), Montreal 500-06-000013-934 (Q S.C.) a percentage of 20% was approved
yielding a fee of $10,400,000. In Pelletier v. Baxter Health Care Corp., [999] Q.J. No. 3038 (S.C.),
a percentage of 16.9% yielding $3,648,000 in fees was approved.

79

I note, as well, the observation of McEachern C.J.B.C., speaking for the Court in
Commonwealth No. 2, supra at p. I 88, para. 49, that he saw nothing unreasonable orlhreatening to
the integrity of the profession in a fee of 25o/o "for the skillful recovery of $6.5 million." Further,
Mr. Giles, who is an experienced Vancouver barrister, as I have already noted, does not appear to
consider that Mr. Camp's proposed fee is unseemly: he expressed the opinion that it is reasonable in
all the circumstances.

80

I

accept that a percentage fee should generally be lower where tbe recovery is higher.
However, 4.26%ois modest by any standard.

81

Another important factor in this connection is that the fees are not to be deducted from the
compensation payable to the individual plaintiffs, as the settlement agreement provided for an
allocation of$52,500,000 for legal fees in addition to that compensation. It could be said that this
observation is illusory, as the $52,500,000 could have been allocated in part to plaintiffs'claims.
However, two facts cannot be overlooked. First, the individual compensation awards provided for in
the fund are full and generous and are available to the class members without further legal
proceedings. Secondly, the FPT Governments tacitly agreed to fees up to this amount when they
agreed upon the structure ofthe settlement fund.

82

Anotber perspective can be gained by considering the fee from the point ofview of each
member of the class. It appears that there are approximately 22,000 class members in British
Columbia and the fee therefore works out to about $682 each. This is a modest fee for individual
awards ranging from a minimum of $10,000 in non-pecuniary compensation to a maximum of
$225,000 for non-pecuniary compensation plus loss of income, cost ofcare and home services, and
other expenses, particularly when the fee is not deducted from the award.

83

It is also important to note that the representative plaintiff, Ms. Endean, considers the fee to be
reasonable and urges the court to approve it.

84

While public perception is difficult to gauge, there is some interesting anecdotal evidence
here. On July I 1, I 999, Mr. Camp appeared on a "hot line" radio show in Vancouver, on a station
that has coverage throughout the province, to discuss the $52,500,000 allocated for plaintiffs'
lawyers'fees in this case. After Mr. Camp explained his justification of that amount, the host took
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several calls from listeners. The rnajority of callers supported Mr. Camp's position and, of those
who were not supportive, none were overly critical. I do not give this evidence any weight as a
measure of public opinion on this matter, but

it does suggest that at least some members of the
public would not think less ofthe profession ifthe fee proposed in this case should be approved.

85

In my opinion, to say that the fee is "simply too much" invites a completely arbitrary

assessment, one that depends upon the subjective opinions and whims ofthe particularjudge
hearing the application. Ifthe proposed fees are to be reduced on the ground that they impair
the
integrity of the profession, some principled basis must be suggested for doing so. None has been
suggested and I cannot agree that the proposed fee should be reduced by an arbitrary
amount

ostensibly to protect the integrity ofthe profession.

0)

Public policy

86

Mr. Turriff also advanced a public policy argument. He said that his clients want this Court to
establish an upper limit for fees in class actions generally. One of his clients, the province
of British
Columbia, enacted the Class Proceedings Act just a few years ago, in 1995, but did not impose
any
upper limit on fees at that time . Under our system of government, the inhoduction of a public policy
of this nature is a matter for our elected representatives, not for this Court, and I decline Mr.

Tuniffs invitation

to

judicially legislate an upper limit.

87

There is' howeveg an aspect ofpublic policy that is relevant. It was captured by professor
Garry D. Watson Q.C- in a paper entitled Class Actions: Uncharted Procedural Issues.
In discussing

the issue ofcompensation for plaintiffs' class counsel in the context ofthe Ontario statute.
he said
this:

This is a virally important subject, not just because it determines what will
go into class counsel's pocket but because it will determine whether or not the
legislation is successful. In the final analysis whether or not the class
Proceedings Act will achieve its noble objectives will largely depend upon
whether or not there are plaintiff class lawyers who are prepared to act for the
class and hence bring the actions. This in tum depends on two factors (a) the
level of monetary reward given to class counsel, and (b) the predictability and

reliability ofthe award. Inthe final analysis, both ofthese aspects are crucial.
class actions will simply not be brought if class counsel are not adequately
remunerated for the time, effort and skill put into the litigation and the risk they
assume (under contingency fee arrangements) of receiving nothing. Equally
important is that such remuneration be reasonably predictable, i.e., that class
counsel can take on class actions with a reasonable expectation that in the
event
of success they will receive reasonable remuneration. It is vital to the viabiliry of
class actions that class counsel not be met on "judgment day,' with judicial
pronouncements (issued with the "benefit" ofhindsight) that class counsel
"spent

t
t
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
t

I
t

I
I
I
I
I
t
I

I
I
I
I

Page 23

too much time, had hourly rates that wer€ too high and in any event were
conducting a case which was not really risky at all" and awarded a low base fee
and a niggardly multiplier - except in very clear cases.

88

These comments flow from the objectives of lhe class action legislation, which include the
improvement of access to the courts for those whose actions might have merit but who would not
otherwise pursue tlrem because the legal costs ofproceeding are disproportionate to the amount of
the individual claims: see Endean No. l, supra atparu.23. Gven that objective, the courts must
ensure, first, that plaintiffs' lawyers who take on risky class actions on a contingent basis are
adequately rewarded for their efforts and, second, that hindsight is not used unfairly in the
assessment of the reasonableness of their fees.

89

On a consideration ofall of the circumstances in this case, I am satisfied that the contingent
fee contract was fair at the time it was made and that the fee of $ I 5,000,000 proposed by Mr. Camp
and

2.
90

Fees in the haemophilic class action

I turn now to the fee proposed by Mr. Storrow in the haemophilic class action.

9l

Actions were commenced on behalf of the haemophilic claimants in Ontario, Quebec, and
British Columbia in I 998. The Ontario action was commenced by Ms. Tough, then of the firm of
Blake, Cassels & Graydon, who coordinated and supervised the actions in Quebec and British
Columbia as well. On May l, 1998, the Vancouver office of that firm commenced the Mitchell
action in this Court. The nature and extent ofthe work done in the Vancouver office of the firm is
described in the following extract taken from Mr. Neaves' affidavit:

4.

I
I
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Mr. Lemer is reasonable.

92

Blakes Vancouver delegated to Ms. Tough the responsibility of acting as national
lead counsel on behalf of each plaintiffs' class in the British Columbia, Ontario
and Quebec Hemophiliac Class Actions. However, I spent a considerable amount
of time preparing for and participating in negotiation sessions with the FPT
governments on behalf of the Representative Plaintiff in this action and in
support of Ms. Tough's efforts. As a member of the Blakes Vancouver team, I
provided advice to senior personnel in the Canadian Hemophilia Society and to
members of the steering committee [of plaintiffs' class counsel]. I frequently
consulted with and took instructions from the Representative Plaintiff. Mr.
Gruber spent a considerable amount of time preparing for the hearing to approve
the settlement that was ultimately reached and dealing with subsequent matters.
Throughout our involvement, Mr. Storrow provided the Blakes Vancouver team
with direction and advice and supported Ms. Tough in her national efforts.

Counsel for the haemophilic classes agreed to seek a collective fee of$7,500,000 and to share
it in proportion to the amount of work done in each province. According to Mr. Neaves. the

T
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T
$7,500,000 "primarily represents the work of Ms. Tough". In Mr. Neaves'words, t}re vancouver
office did "the least amount of work on its own." As lawyers in the Vancouver office spent most of
their time assisting Ms. Tough, they agreed to seek $500,000 for their fees and Mr. Mitchell
executed a contingent fee contract with Blake, Cassels & Graydon in that amount on June Z, lggg.

93

Counsel for this group ran similar risks to counsel for the transfused group, including the risks
that for political reasons the FPT Govemments would institute a no-fault compensation scheme and
that negotiations would fail. These risks had heightened consequences for counsel for the
haemophilic classes because ofthe greater litigation risk arising out ofthe grave difficulties they
would necessarily encounter in attempting to prove causation. In the case ofthe transfused
plaintiffs, it would be possible to identiff a discrete transfusion as the source ofthe infection.
However, haemophilic plaintiffs have been receiving blood and blood products regularly, many
since before 1986, and the blood products were manufactured from pooled blood donations, making
proof of causation at a trial very difficult if not impossible. The settlement was therefore
particularly valuable for this group.

94

The compensation plan for these claimants is very similar to that agreed upon for the
transfused class. However, haemophilic plaintiffs have a better result than transfused plaintiffs in
some respects. First, haemophilic plaintiffs will not have to establish that their infection occuned
within the class period. This is a critical provision because of the inability of most haemophiliacs to
identifr the source of their infection. Second, haemophiliacs will not be required to submit to liver
biopsies for the purpose of identifring the relevant stage of their illness for compensation purposes.
This is important because of the danger of uncontrollable bleeding from such an invasive procedure.

Next, estates and family members of haemophiliacs who died prior to January l,lg99,and who
were infected with both HIV and HCV at the time of death may elect to receive a payment of
$72,000 without proof that HCV was the cause of death. Finally, haemophilic plaintiffs infected
with both HIV and HCV may avoid the stress and anxiety of participating in the long-term
compensation program by electing to take a lump sum payment of $50,000.

95

It is apparent that, in comparison to Mr. Carnp and his colleagues, British Columbia counsel
for the hemophilic class made a smaller contribution to the outcome. The weight of the following
factors accrues largely to Ms. Tough: the extent and character of the services rendered, the
professional skills and experience called for, the character and standing ofcounsel, the results
achieved, and the contribution of counsel to the result. On the other hand, although Ms. Tough
deserves the lion's share of credit for the result, there is no doubt that the efforts of British Columbia
counsel assisted her significantly in her efforts.

96

Other factors involved in the assessment of reasonableness are directly applicable to the claim
by British Columbia counsel. The risks of failure of the action and of the negotiations were assumed
by Mr. Storrow and his colleagues, though the consequences offailure were ofa much lesser order
of magnitude to them than to Mr. Camp and Mr. Lemer. As well, it must be remembered that the
risk of failure in the litigation was far higher for this class than for the transfused class. The
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litigation was profoundly important to the haemophilic class members, the amount recovered is
generous, and the plaintiffs would not have been able to achieve the settlement without the
assistance ofclass counsel acting on a contingent fee agreement. Moreover, the character and
standing in the profession of Mr. Storrow and his colleagues is undisputed.

97

It must

be noted that the Vancouver

office of Blakes docketed no time on this matter until
March 28, 1998, the day following the announcement on behalf of the FPT Govemments that they
would make $l ,100,000,000 available to settle the actions. In pointing this out, Mr. Turriff
suggested that there was no significant risk run by British Columbia counsel. There is an initial
appeal to this assertion, but it does not tell the whole story. As I have already observed elsewhere in
these reasons, the risk that negotiations might founder was a real and present risk until well after the
judgments granting conditional approval of the settlement. Thus, the time invested Uy Aritistr
Columbia counsel was at risk of being valueless. As well, the Toronto arm of the firm had invested
substantial time and effort, through Ms. Tough, on behalf of haemophiliacs in the preceding years.
The thoroughness and quality of Ms. Tough's work stands out clearly on the evidence. While her
agreement to a fee of$500,000 for her Vancouver colleagues may seem generous, it is undoubtedly
an expression ofher view ofthe value of their work to the overall result and of the extent of the risk
that they ran. As such, I consider it to be evidence supporting the reasonableness of the proposed
fee.

98

Of the total amount of the settlement, it is estimated that approximately $150,300,000 should
be allocated notionally to the haemophilic classes. Of the approximately 1,650 haemophilic
plaintiffs nationally, approximately 1 80 are residents of British Columbia, or roughly I I %. If it is
assumed that the total recovery for British Columbia haemophilic plaintiffs is I l% of the
$150,300,000, that is, $16,533,000, the $500,000 share of the fee allocated to British Columbia
counsel is 3% of the recovery. That is a manifestly reasonable percentage.

99

Assuming a cohort of 180 plaintiffs resident in British Columbia, the fee represents a charge
of approximately $2,800 per plaintiff. While these are rough estimations, that is a reasonable
amount for each claimant to pay in relation to the benefits recovered for them.

100

If

the matter is examined from the base feelmultiplier approach, the proposed fee does not
fare as well. A rough estimate of the value attributed to the time docketed by the Vancouver office
of Blakes is $90,000. The proposed fee therefore represents a multiplier of 5.5, which is at the high

end of the range of permissible multipliers using this approach.

101

The sorts ofchecks on reasonableness that I havejust performed are useful as guides but, at
bottom, the question is whether the proposed fee is reasonable having regard to all ofthe relevant
circumstances. Having considered the circumstances, I conclude that this proposed fee of $500,000
meets the test for reasonableness.

3.

Disbursements
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102

As I understand it, Mr. Camp claims disbursements in the amount of 575,376 and Mr.
Turriff, having scrutinized the items comprising that total, agrees that the amount claimed is
reasonable and that the disbursements involved are properly payable. Accordingly, the claim for
disbursements totalling that amount is approved.

103

Mr. Storrow advised during his submission that the disbursements for which he claims
reimbursement total approximately $35,000. Mr. Turriffindicated that he wished to have some time
to review the disbursements claimed and to make a written submission if he should think it
necessary. I have not received anything further from counsel in this regard. Accordingly, ifcounsel
can agree on the disbursements, they may insert the agreed amount in the order to be drawn up
consequent on these reasons. There will be liberfy to apply in the event that there are disbursement

items requiring adjudication.

K.J. SMITH J.
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Case Name:

Helm v. Toronto Hydro-Electric System Ltd.
REI Christian Helm, PlaintiffMoving Party, and
Toronto Hydro-Electric System Limited, Defendant/Respondent
I20rz)O.J. No.2081
2012 ONSC 2602
214 A.C.W.S. (3d) 3s2
40 c.P.c. (7th) 310
2012 CarswellOnt 5761
Court File No. CV-10-415780

Ontario Superior Court of Justice
G.R. Strathy J.

Heard:April 30,2012.
Judgment: May 8,2012.
(32 paras.)

Civil litigation - Civil procedure -- Parties -- Class or representative actions - Class counsel -Fees -- Settlements - Approval - Motion by the plaintifffor approval of a settlement reached by the
parties, approval ofthefees ofclass counsel and approval ofan honorarium of$2,500 to the
representative plaintiff allowed in part -- Settlement and counsel fee were approved -- Settlement
was a reasondble compromise -- Proceeding was conducted in an fficient, imaginative and
cost-effective manner -- This was not an exceptional case justifling paynent of honorarium to
repre sentative p la int ifJ
Motion by the plaintiff for approval of a settlement reached by the parties, approval of the fees of
class counsel and approval of an honorarium of $2,500 to the representative plaintiff. The plaintiff
sued the defendant Hydro for breaching the Interest Act by failing to inform its customers of the
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effective annual rate of interest it charged on overdue accounts. The settlement agreement resolved
the claims of the Class Members for the total sum of g5,835,gg2. There had been no objections to
the settlement. Class counsel fees were in the amount of $1,458,970. The plaintiff had entered into
a
retainer agteement that provided that Class Counsel's compensation should be 25 per cent ofthe
recovery obtained in the action, plus disbursements and taxes.

I{ELD: Application allowed in part. Significant compromise was warranted, on both sides, and the
resulting settlement was well within the zone of reasonable outcomes. The settlement, which
included not only direct paymenls to the Refund-Eligible Class Members, but also the forgiveness
of arrears and a cy prs distribution, was fair and reasonable. The counsel fee was approved. The
proceeding was funded entirely by class counsel and no application to the class proceedings
fund
was required. There was significant risk to class counsel in taking on this case, in which 1i;bility
was hotly contested and the outcome difficult to predict, and the proceeding was conducted in an
efficient, imaginative and cost-effective manner. The plaintiffls honorarium was not approved since
this was not an exceptional case,
Statutes, Regulations and Rules Cited:
lnterest Act, R.S.C. I 985, c. I- I 5. s. 4

Counsel:
Charles Wright and Daniel Bach, for the plaintiff/lr4oving party.

Kelly Friedmazl, for the Defendant/Respondent.

ENDORSEMENT
(Settlement Approval and Fee Approval)

r G'R. STRATHY J-:* This is a motion for: (a) approval of a settlement reached by the parties;
(b) approval ofthe fees ofClass Counsel; and (c) approval ofan
"honorarium" of$2,500.00 to the
representative plaintiff.
2

The plaintiff in this proposed class action alleges that Toronto Hydro-Electric System
Limited
("Toronto Hydro") breached s. 4 of the Interest Act,R.s.c. 19g5, c. I-15, by failing
to inform irs
customers ofthe effective annual rate ofinterest it charged on overdue accounts.

3

Section 4 of the Interest Act states that where a written or printed contract
provides for interest
to be paid at a rale or percentage for any period less than a year, and does not
express the equivalent
annual rate, the collection of interest is limited to 5olo per year. The rate
actually charged by Toronto
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Hydro was 1956% per annum. This rate was set out in its tariff, which had been approved by the
Ontario Energy Board ("OEB"). However, Toronto Hydro's invoices to its customers referred only
to a 1.5%o monthly late payment interest charge and made no reference to the effective annual rate
of interest.

4

The plaintiff claims, among other things, that Toronto Hydro's invoice did not comply with the
Interest Act. He alleges that he and other Class Members have been charged more than the limit
permitted by law and that Toronto Hydro has thereby been unjustly enriched.

5

On June 16, 20ll,l heard a summary judgment motion brought by Toronto Hydro and a cross
motion for judgment brought by the plaintiff. While my decision was under reserye, I was advised
that counsel were pursuing settlement discussions. I agreed that my decision would n-ot be released
if the parties were able to reach a settlement. Settlement discussions continued, with counsel
keeping the court advised oftheir progress, in the hope ofreaching a settlement that would form a
proper framework for the resolution of the litigation.

(a)

SettlementAporoval

6

The parties have executed a Settlement Agreement that, subject to the approval of the court,
resolves the claims of the Class Members for the total sum of CAD$5,835,882.00.

7

On February 8,2012, there was a preliminary motion to certify this action as a class proceeding
for the purposes of settlement and to establish a procedure for the dissemination of a notice of this
settlement hearing and an opt-out form. The opt-out period expired on April 16,2012 and there
have been no opt outs. Nor have there been any objections to the proposed settlement.

8

The basic terms of the settlement are as follows:

(a)

The Defendant

will

consent to certification of a class proceeding for the purposes
of settlement. The Class will consist of:

All

persons that were customers (retail, commercial or otherwise) of the
Defendant, who were billed at some time within the period from July 1,
2000 through to and including December 8, 2010, and who paid interest on
an unpaid account billed during that period.

(b)

The Common Issue

will

be:

Did the Defendant breach the Interest Act by charging interest on unpaid
customer accounts at a monthly rate which equated to more than 5olo per
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annum without disclosing the equivalent annual rate on its bills
dated
l, 2000 and December S,2010, inclusive?

between July

(c)

The Defendant will provide cAD$5,935,gg2.00 in compensation to the
class, to
be distributed as follows:

(i)

(ii)

(d)

The Defendant will make repayment, less applicable court-approved
class counsel Fees, by mailed cheque or account credit. ofinterest
paid in excess of 5olo per annum ("Excess Interest") to Class
Members who, between December 7,2009 and June T9,Z01l,paid
an amount equal to or greater than $30.00 in Excess Interest
in
respect ofa bill issued on or before December g,2010 ("Refund
Eligible Class Members").
The Defendant will pay any residual funds, less Class Counsel Fees,
to cy prds recipient charities in proportions to be approved by the
court.

The Defendant

will

take all reasonable steps, including instructing third party
collection agencies, within sixty (60) business days of the Approval
Order to
cancel all Excess Interest currently owed by Class Members that
was

assessed

prior to December 9,2010. The amount of accounts receivable to be
cancelled
and the benefit to the class in this regard is approximately
$184,224.00. To the
extent that any currently owed Excess Interest is collected before
the cy prds
payment is made, and to the extent that such funds can reasonably
be identified
as Excess Interest, they will be paid to the cy pris recipient
charities in the same

G)

manner as the residual funds addressed above.
The Defendant will achieve a final resolution of this matter and
will not be
required to admit liability for the allegations advanced in the plaintiffs
Claim.
The action will be settled and dismissed on the merits with prejudice
costs.

Refund-Eligible
IJuneThe
29,201

l, paid

and without

group is limited to Class Members who, between December
7,200g and

an amount equal to or greater than $30.00 in Excess Interest.
This was done
two primary reasons.

10

First,

for

Customer data for the portion of the Class Period prior to December
7, z11gand after
April 30, 2002'is stored on a different database than the one currently
used by Toronto Hydro. It
would have been disproportionately expensive and time-consuming
tl u...r.ihi, data. As well,
customer data for the beginning of the Class Period until April
30, 2002 is archived. Creatins
a
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strucfure to access this data and to convert it to manageable form would have been expensive and
time-consuming. Moreover, logistical difficulties would have been created due to difliculties in
locating former Customers of the defendant who are no longer Customers.

11

Second, the estimated cost of distributing the Settlement Amount to Refund-Eligible Class
Members is approximately $4.00 per Class Member. Nearly 60% of the Class Members paid less
than $5.00 in Excess Interest. It would have been manifestly uneconomical to spend $4.00 to put

$5.00 in the hands of a Class Member. By restricting refund entitlements to Class Members who
paid at least $30.00 in Excess Interest, chronic late payers are compensated. Such chronic late
payers have suffered the most from the alleged wrongdoing. It would further allow these individuals
to benefit without compromising the parties'ability to achieve a meaningful settlement due to costs
concems.

12

The Cy

Pris recipients

(a)

T

I
t
T

(b)
(c)
13

The

are listed below, and were selected for the following reasons:

United Way Centraide Canada, was selected because of its dedication to
community-building and poverfy-relief initiatives, as well as its ability to
dishibute cy pris funds to numerous meritorious projects;
Second Harvest, was selected because of its work toward supplying fresh,
nutritious food to low income communities in the Toronto region; and
Red Door Family Shelter, was selected because of its efforts in assisting
Toronto families in crisis by providing them with transitional housing
facilities.

plaintiff proposes, and I agree, that the

cy

pris distribution

ought to be split among the

three recipients equally.

t
I
I
t

I
t
I
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14

In order to approve a settlement, the court must be satisfied that it is fair, reasonable and in the
best interests of the class. The leading authority is Dabbs v. Sun Life Assurance Co. of Canada,
[1998] O.J. No. 1598 (Gen. Div.), which identifies the following factors that a court should take
into account in approving a settlement;

(a)
(b)
(c)
(d)
(e)
(0
(g)
(h)
(D

its likelihood ofsuccess;
the amount and nature of discovery, evidence or investigation required to
prosecute the action;
its terms and conditions;
the recommendation and experience ofcounsel;
the future expense, and likely duration oflitigation and risk;
the recommendation of neutral parties, if any;
the number of objectors and nature of objections;
the presence ofgood faith, arms-length bargaining and the absence ofcollusion;
information conveying to the court the dynamics of and the positions taken by
the parties during the negotiation; and
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0)
15

the degree and nature of communications by counsel and the representative
plaintiffwith Class Members during the litigation.

It

is well understood, however, that these factors are only guides and that their relative
importance will vary from case to case. In any particular case, some factors will have greater
significance than others and weight should be attributed accordingly: Parsorc v. Canadian Red
Cross Society,40 C.P.C. (4th)

l5l

(S.C.J.).

16

As a result of having heard the summary judgment motion on the merits, I am in a rather
unique position. A judge on a settlement approval motion rarely has the benefit of such an intensive.
merits-based analysis on agreed facts. Having had this benefit, I am able to form my own
independent view ofwhether the settlement is fair, reasonable and in the best interest5 ofthe class.

17

In this case, having had that perspective, I am satisfied that significant compromise was
warranted, on both sides, and that the resulting settlement is well within the zone of reasonable
outcomes. I am also satisfied, from my own observations, that the settlement was the result of good
faith, arm's length negotiations in which the parties were attempting to reach a resolution tlat was
fair to Class Members, workable and reasonable. The settlement comes with the recommendation of
experienced and highly reputable counsel, on both sides and I am fully satisfied that they have
fulfilled their duties to their clients and to the court in the negotiation of the settlement and
resolution ofthis litigation. It is of significance, as well, that there have been no obiections to the
settlement.

18

Every settlement involves compromise. This settlement is no exception. Some compromises
had to be made as a practical matter to ensure that the costs of administration of the settlement did
not become disproportionate to the amount actually paid to Class Members. I am satisfied, however,
that the settlement, which includes not only direct payments to the Refund-Eligible Class Members,
but also the forgiveness of anears and the cy pris distribution, is fair and reasonable.

19

For these reasons, the settlement is approved.

(b)

Class Counsel Fee Approval

20

Class Counsel also move for an order: (a) approving the retainer agreement entered into with
christian Helm; and (b) approving siskinds LLp's legal fees ("class counsel Fees") in the amount

of

2l

$I

,458,970.50, plus applicable taxes.

class counsel seeks a fee of 25%o of tJre recovery, namely $l,45g,970.50 plus HST in the
amount of $ 189,666.16. Under the terms of the settlement, the defendant is responsible for paying
the first $10,000.00 in "reasonable" disbursements. The parties have agreed to a payment of
$7,678'29 (inclusive of taxes, as applicable). Class Counsel is writing off the balance of the
disbursements as well as all disbursements incurred after April 19,2012.I should also note that
under the terms of the settlement, the defendant agreed to pay the costs of giving notice of the

I
t
I
I
I

I
I
I
I
I
t
I

I
t
I
I
I
t
I
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settlement approval motion.

22

Mr. Helm entered into a retainer agreement that provided that Class Counsel's compensation
should be 25%6 of the recovery obtained in the action, plus disbursements and taxes. This is a
reasonably standard fee agreement in class proceedings litigation. Mr. Helm supports Class
Counsel's legal fee request. The fee agreement complies with the requirements of the C/ass
Proceedings Act, 1992,, S.O. 1992, c. 6 (C.P.A.) and it is approved.

23

Since the commencement of the action, Class Counsel have financed disbursements totalling
$10,741.37 (including taxes as applicable and as of Aprill9,20lz).In addition, as of April 19,
2012. Class Counsel had docketed time of $203,669.50.

24

There are some particular aspects ofthis case that should be taken into account in assessins
whether the fee is fair and reasonable:
the amount of the settlement is substantial, particularly having regard to
the legal difficulties associated with recovery of the clairn;
Ieaving aside the monetary benefit to Refund Eligible Class Members,
there are direct benefits to all Class Members through the cancellation of
Excess Interest charges, there is a substantial cy pris payment and actual
behaviour modification has been achieved;
the proceeding was funded entirely by Class Counsel and no application to
the Class Proceedings Fund was required;
there was significant risk to Class Counsel in taking on this case, in which

liability was hotly contested and the outcome difficult to predict; and
the proceeding was conducted in an efficient, imaginative and
cost-effective manner.

25

The proposed fee represents a significant premium over what the fee would be based on time
multiplied by standard hourly rates. Is that a reason to disallow it? If the settlement had only been
achieved four years later, on the eve of trial, when over a million dollars in time had been expended,
would the fee be any more or less appropriate? Should counsel not be rewarded for bringing this
litigation to a timely and meritorious conclusion? Should counsel not be commended for taking an
aggressive and innovative approach to summary judgment, ultimately causing the plaintiff to enter
into serious and ultimately productive settlement discussions?

26

Plaintiffs counsel are serious, responsible, committed and effective class action counsel. They
are entrepreneurial. They will likely take on some cases that they will lose, with significant financial
consequences. They will take on other cases where they will not be paid for years. To my mind,
they should be generously compensated when they produce excellent and timely results, as they
have done here.

27

For those reasons, I approve the counsel fee.
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(c)

Honorarium for Representative Plaintiff

2E

Counsel requests an honorarium of $2,500.00 for Mr. Helm, to be paid out of the settlement
fund. They note that Mr. Helm carried out his responsibilities in a diligent and proper manner,
providing assistance in the litigation leading to the settlement. They say that were it not for Mr.
Helm's willingness to represent the class despite his small personal stake in the action, there would
have been no settlement. Mr. Helm's efforts resulted in nearly immediate behaviour modification:
the defendant brought its invoices into compliance with law shortly after the filing of the claim.
Counsel says that Mr. Helm's accomplishments in this action far exceed his individual interest,
which is only about $70.00, and that some modest payment is in order to recognize his
accomplishment and to provide some indemnity for the time and effort he has put into_the case.

29

I accept that I have jurisdiction to award an honorarium: Wilson v. Seryier Canada Inc, 2005
carswellont 1020 atpara 95 (S.C.J.); Pysznyj v. orsu Metals Corp, p0l0) o.J. No 1994 atpara3l

(S.C.J'); Farkas v. Sunnybrook & Women's College Health Sciences Centre,2009 CarswellOnt
4962 atparas 69-70 (s.c.J.); smith Estate v. National Money Mart co, 20ll ONCA 233 at paras
133-136.

30

I discussed the issue of compensation or honoraria for representative plaintiffs at some length
in my settlement approval decision in Robinson v. Rochester Financial Ltd.,I2.0l2] OJ.No. 534;
2012 ONSC 9l L I noted in that case, at para. 43, that "compensation should be reserved to those
cases, where, considering all the circumstances, the contribution ofthe plaintiff has been
exceptional". In my view, this is not an exceptional case.

31

My decision not to award an honorarium should not be perceived by Mr. Helm as a lack of
appreciation for what he has accomplished in commencing this action and in bringing it to a
successful conclusion. Mr. Helm can take some satisfaction from the fact that this case,, his case,
Helm v. Toronto Hydro-Electric system Limited, has accomplished the goals of the c/ass
Proceedings Act, 1992 - it has brought access to justice to thousands of Toronto Hydro customers; it
has actually achieved behaviour modification by causing Toronto Hydro to change its invoices; and
it has resulted in judicial economy. The settlement puts real money into the hands of many Toronto
Hydro customers and the cy prds award will bring assistance to others in need. Mr. Helm can be
justly proud of these accomplishments and he should be commended for them.

32

In closing, I express the court's appreciation to counsel on both sides for the efficient manner
in which this action has proceeded and has been brought to a satisfactory conclusion.

G.R. STRATHYJ.

I
I
I
I
I

I
I
I
I
I
T

I
t
I
t

I
I
t
I

I
I

Page

T

I

Case Name:

Grilfin v, Dell Canada Inc.

t

RE: Thaddeus Griffin, 1339850 Ontario Limited (c.o.b.
Griffin Leasing) and Ian Andrews,
Plaintiffs/Uloving Parties, and
Ilell Canada Inc., Defendant/Respondent

t
I

[2011] O.J. No. 2487

2011ONSC3292

I
I

203 A.C.W.S.

37

38 C.P.C. {7th) 86

2011 CarswellOnt 4190

I
I

Court File No. 07-CY-325223

Ontario Superior Court of Justice

I
I
I

Gil

G.R. Strathy J.
Heard: April 26,2011; written submissions
and case conference, May 25,2011,
Judgment: May 31,201l.
(55 paras.)

Counsel:

It

I
t

I

I
I
I

Joel Rochon and Sakie Tambakos, forthe Plaintiffs/lVloving parties.
Mahmud Jamal and Jean-Marc Leclerc, for the Defendant/Respondent.

as

I

Page 2

REASONS FOR Sf,TTLEMENT APPROVAL

1 G.R STRATHY J.:- This is a motion, pursuant to s. 29 of the Class Proceedings Act, 1992,
S.O. 1992, c. 6 (the C.P.A.), for the approval of a settlement between the plaintiffs and the
defendant, Dell Canada Inc. ("Dell"). The plaintiffs also seek approval ofclass counsels fees and
disbursements.
Rackgound

2

This is a consumer class action involving five allegedly defective models of the Dell Inspiron
computer, which was sold in Canada between March 2003 and May 2005. During that time, Dell
sold approximately ll8,629lnspiron computers at an average price of about $2,000. -

3

The plaintiffs allege that these computers were prone to overheating, power failure, an inability
to "boot up" and unexpected shutdowns. They allege that the computers had an inadequate or
defective cooling system, and a defective motherboard. The expert retained by class counsel
expressed the opinion that the computers had improper circuit board soldering, a defect that was
capable of being demonstrated on a class-wide basis.

4

Details ofthe allegations ofthe plaintiffs, and their specific experience, are'set out in the
decision of Lax J., certifying the proceeding as a class action: Grffin v. Dell Canada Inc.,
O.J. No. 418,12 C.P.C. (6th) 158.

[2009]

5

The action has had a lengthy procedural history. There have been numerous motions and
appeals. In response to the plaintiffs motion for certification, Dell brought a cross-motion to stay
the action in favour of arbitration, based on a provision in Dell's standard terms and conditions
which required that disputes be arbitrated in the State of Minnesota, in the u.s.A.

I
I
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I
I
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I

6

On February 3,2009, Lax J. dismissed Dell's motion to stay and conditionally certified the
action, subject to the plaintiffs producing a workable litigation plan.

Dells motion for leave to appeal the certification decision was dismissed by Wilson J.:
[2009]
O.J. No. 3438.

Dell moved, in March 2009, before Justice Lax for an order reconsidering the stay decision.
That motion was dismissed: [2009] O.J. No. 1592.
Dell's appeal from the decision of Lax J. on the stay and reconsideration motions was dismissed
by the Court of Appeal: [2010] O.J. No. 177. An application for leave to appeal was dismissed by
the Supreme Court of Canada: [2010] S.C.C.A. No. 75.

l0

As is so often the case, there was parallel class action litigation in the United States. Two U.S.
class actions were settled in 2010 on the basis that purchasers of the I 150, 5100 and 5160 Inspiron
models would receive compensation, in whole or in part, for "eligible repairs" - that is, repairs to

I

I
1

I

I
I

I

t
I
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their computers that were performed by Dell or its authorized repair facilities. In the case of the
Inspiron 5160 model, the compensation was "capped" at $150. There was no compensation
provided to purchasers ofthe 1100 Inspiron model, because its repair record was betterthan the
industry norm at the time. An earlier class action settlement had been concluded in 2006 with
respect to the Inspiron 5150 model. That settlement provided reimbursement for certain
out-of-pocket expens€s and qualifying repairs and a new, limited warranty on the computer to cover
qualifuing repairs.

ll

I

These developments encouraged the parties to discuss settlement ofthis proceeding and a
two-day mediation was held in August 2010, with the Honourable Frank Iacobucci e.c. as
mediator. An agreement in principle was reached, and a settlement agreement was signed on

I

January 9,2011, subject to court approval.

I
I
I

I
I
I
I

The Settlement Agreement

12

Under the terms of the settlement, as in the U.S. settlernents, class members (which Dell has
agreed will include, for the purposes of settlement, persons who leased their computers directly
from Dell) who paid for certain "reimbursable repairs" - that is, repairs of a specific kind that were
made by Dell or one of Dell's authorized service providers - are entitled to receive a refund of all or
a certain percentage ofthe repair cost. "Reimbursable repairs" include:
(a)

(b)
(c)
(d)
(e)

charge.

13

The amount of the reimbursement depends on which model of computer is involved and how
long the class member owned the computer prior to repair. In the case of the Inspiron I I 50, 5100
and 5160 models, the refund will be equivalent to:

(a)

I
t
I
t
I

repairs addressing clogged vents or restricted airflow, including fan repair
or replacement;
heat sink replacements;
AC adaptor replacements;
rnotherboard replacements addressing power failure, shutdown, failure to
boot, and/or freezing situations; and
battery replacements addressing failure to take a charge or to hold a

(b)
(c)
(d)

100%

ofthe cost ofrepairs between l2 and l8 months ofthe purchase

date;

75o/oofthe cost ofrepairs between l8 and 24 months ofthe purchase date;
40% ofthe cost ofrepairs that occurred between 24 and30 months ofthe
purchase date; and
20Yo

ofthe cost ofrepairs that occurred over 30 months after the purchase

date and before the deadline for claims.

14

Unlike the settlement in the United States, there is no cap on eligible repairs to the Inspiron
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160 computer.

15

The payment of a different percentage of repair cost depending on the age of the computer is
intended to reflect the fact that the consumer has obtained a greater use ofthe computer, there is
greater likelihood that the need for repair is attributable to ordinary wear and tear, and the remaining
working life of the computer is proportionately less.

16

Owners of the Inspiron 5150 will also receive a cash refund, on a sliding scale depending on
when the repairs took place. The refund will be:

(a)
(b)
(c)
(d)
17

The following

100% ofthe cost of repairs that occurred before September 30,2007;
75%o of the cost of repairs between October 1,2007 and Marth 31, 2008;
40olo ofthe cost ofrepairs that occuned between April 1,2008 and
September 30, 2008; and
20%o oflhe cost ofrepairs that occuned between October l, 2008 and the
deadline for claims.

I
I
I

I
I
I

will not be covered under the settlement:

T

(a)::##,Y11"1"','::.;"ffi1",::fi
Jl;lff

(b)

(c)
(d)

i,lillfl:llff-l:'f iJ;.

was below the industry average. It was the experience ofclass counsel in
Canada that the problems with this model were not as widespread as those
affecting the other models - that said, some 70 of the 735 class members
who contacted class counsel were model I100 owners;
repairs that were carried out by repairers other than Dell or its authorized
repairers - if the owner found it more convenient, and perhaps less
expensive, to have his or her computer repaired by a local repair shop,
those costs will not qualiff for reimbursementr;
computers that failed on one or more occasions, but were never repaired;
and

computers that were simply scrapped or replaced because they were
unusable.

18

To reflect the fact that the settlement does not cover some of these claims, which in many
cases would be difficult to prove and expensive to administer, Dell has agreed to contribute
$200,000 worth of computers (at retail value) or, where that is not practical, to make equivalent
cash donations, to various Canadian children's hospitals and other youth programs in Canada.

19

In addition, Dell will be responsible for payment of the costs of notice of the settlement to
class members and tlie costs of administration of the settlement.

20

I
I

Dell has also agreed to pay the sum of $2 million, inclusive of taxes and disbursements. in full

I
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satisfaction of the fees of class counsel. Class members
payment towards costs.

will

have no oblieation to make anv

2l

As Dell has an excellent customer database, it has been able to estimate, with some precision,
the number of purchasers who are likely to qualiff for reimbursement under the settlement. It
estimates that there are approximately 435 customers who will automatically be eligible for
settlement. Over 700 people have contacted class counsel with respect to the settlement, although a
number of these may be ineligible. I was advised that the average ropair cost was likely in the range
of $400-$800. As noted above, only a portion of this cost will be recoverable in some cases.

Notice of Settlement and Objections

22

OnJanuary ll,20ll,Imadeanordergivingnoticeofcertificationandoftheproposed
settlement. Analytics Inc. was appointed the notice and opt-out administrator. Class members were
provided with an opportunity to file written objections to the settlement. There are approximately
I 18,000 class members and approximat ely 90"/o of those actually received direct written notice of
certification and of the settlernent approval motion. There was also a program for national
newspaper advertisement and notice on class counsel's web site. There were six obiections to the
settlement. There were opt-out requests from l0l class members.

23

The primary concern

ofthe six objectors is that the settlement only covers repairs carried out

by Dell or its authorized service providers and that the compensation is confined to the
reimbursement of repair costs. They complain that there is no compensation for owners who simply
decided that they had had enough, and bought new computers and scrapped the old ones which were
defective and had no trade-in or market value. One of the class members objected that class counsel
received a large fee, whereas some class members were excluded from the settlement. I will discuss
these objections below.
Discussion

24

In considering whether to approve a settlement, the court must ask whether the settlement is
fair and reasonable and in the best interests of the class as a whole: Dabbs v. Sun Life Assurance Co.
of canada (1998), 40 o.R. (3d) 429, [l9981 o.J. No. 281I (Gen. Div.) at paras. 30-46, affd (r998),
4l O.R. (3d) 97, [1998] O.J. No. 3622 (C.A.), leave to appeal refused [199S] S.C.C.A. No. 372
(Dabbs).

25

Consideration must be given to all the circumstances, including the factual context of the
proceedings, the legal issues, the claims made and defences raised, as well as any objections to the
proposed settlement. The relevant factors, which will vary from case to case, were summarized by
Perelf , J. in Corless v. KPMG LLP,12008) O.J.
(S.C.J.) at para. 38:

No. 3092, 170 A.C.W.S. (3d) 464 at para. 30

When considering the approval of negotiated settlements, the court may consider,
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among other things: likelihood of recovery or likelihood of success; amount and
nature of discovery, evidence or investigation; settlement terms and conditions;
recommendation and experience ofcounsel; future expense and likely duration of

litigation and risk; recommendation of neutrar parties, if any; number of
objectors and nature of objections; the presence of good faith, arms length
bargaining and the absence ofcollusion; the degree and nature of
communications by counsel and the representative plaintiffs with class members
during the litigation; and information conveying to the court the dynamics of and
the positions taken by the parties during the negotiation: Dobbs v. Sun Life
Assurance Company of canada (1998),40 o.R. (3d) 429 (Gen. Div.) at 440-44,
affd (1998), 41 o.R. (3d) 97 (c.A.), reave to appear to s.c.c. refused ect.22,
1998, [1998] s.c.c.A. No. 372; parsons v. The canadian Red cross society,
[1999] O.J. No. 3572 (S.C.J.) atparas. 7l-72.; Frohlinger v. Nortel Networlcs
Corp., [2007] O.J. No. 148 (S.C.J,) at para. g; Kelman v. Goodyear Tire and
Rubber Co.,120051O.J. No. t75 (S.C.J.) at paras. 12-13 Yitapharm Canada Ltd.
v. F. Hoffmann-La Roche Ltd. e005),74 O.R. (3d) 758 (S.C.J.) atpara.717;
sutherland v. Boots pharmaceutical plc, 120021 o.J.No. I 36 l (s.c.J.) at para.
10.

26

The test is easy to state. It is more difficult to apply. It is particularly difficult to apply because
the adversary process is generally absent from the settlement approval motion. Both parties support
the settlement and neither party is inclined to highlight its deficiencies. The Court of Appeal has
recently noted that in appropriate cases, the motion judge may appoint an amicus or monitor to
investigate and comment on a proposed settlement: Smith Estate v. National Monev Mart Co..

[20]

l]

O.J. No. 1321, 2011 ONCA 233 atparas. 23-41.

27

Settlement approval is all the more difficult because in many cases, including this one, the risk
of the settlement not being approved falls disproportionately on class counsel. If the settlement is
not approved, and the case goes to trial and the plaintiff loses, the loss to each class member is a
few hundred dollars, which they would not have recovered in any event without the class action.
Class counsel stands to lose not only the substantial time and and disbursements invested in
the file
to date' but also is at risk of the considerable costs oftaking the case to trial and, potentially, the risk

of an adverse costs award.

28

Mr. Rochon properly acknowledges that no settlement is perfect and that this settlement is not
perfect. It clearly is not perfect as far as the six objectors are concerned. Some class
members are
being left out of the settlement. On the other hand, as was noted in Dabbs atpara. 30, ,[A] less
rhan
perfect settlement may be in the best interests of those affected by it when compared to the
alternative of the risks and costs of litigation."

29

I propose to briefly summarize my conclusions with respect to the factors mentioned in

Dabbs.
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30

Likelihood of success: It has been my experience on settlement approval rnotions, particularly
where the settlement reflects a significant compromise, that the parties are reluctant to make
detailed submissions about the likelihood of success. This is probably because neither party wants
to admit to weaknesses in its case, in the event the action does not settle. In this case, one could say
that the plaintiff has a good arguable case, but the defendant has some weighty potential defences,
including absence ofnegligence, contractual exclusions and the limited nature of the purchasers
warranty. This is definitely a case in which a prudent plaintiff would accept a significant discount in
order to avoid the litigation risks associated with trial.

31

Amount and nature of discovery: There has been no discovery, but the plaintiffs counsel has
had the benefit of information gleaned from the proceedings in the United States and_has also, as I
have noted, retained an expert witness. I am satisfied that class counsel has a full appreciation of the
strengths and weaknesses of the case.

32

Settlement terms and eonditions.' I have set out the settlement terms above. There is a rational

basis for the exclusion of certain claims based on difficulties of proof.

33

Recommendations and experience of counsel: The settlement comes with fhe
recommendation of experienced and highly reputable class counsel.

34

Future expense and likely duration of litigation: There is absolutely no question that if this
action is not settled, the plaintiffs will be faced with an adversary with deep pockets, which is
strongly motivated to resjst any attack on its brand. Dell has shown a willingness to engage in costly
litigation, using experienced, hard-nosed and well-nourished counsel, to defeat these claims. With
the litigation in the United States settled, the plaintiff in Canada would have to go it alone. There is
no question that taking this action to trial will be an expensive and time-consuming process. It will
likely cost at least another $l million in unbilled fees and three or more years to take this action
through discovery and to trial. These are circumstances that militate strongly in favour of settlement
and are factors that any fee-paying litigant would take into account in assessing the value of an
immediate settlement against the possibility of a future recovery.

35

Recommendations of neutral parties: The mediator has not, quite properly, expressed an
opinion on the settlement. He has, however, confirmed that the negotiations were adversarial,
lengthy and hard fought. I am satisfied that the settlement was the product of a true adversarial
process and that class counsel sought to achieve a settlement that was in the best interests of all
class members.

36

Number and nature of objections: T\e objections come from six individuals who will be
excluded from the settlement class. Their objections are fair, reasonable and principled. Their main
complaint is that the settlement does not include purchasers who had their computers repaired by
someone other

tlan Dell or its authorized service providers or who simply

without having them repaired.

scrapped their computers

I
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37

This issue was addressed in the plaintiffs motion for settlement approval and also by way of
supplementary submissions, at my request. The issue was raised in the settlement negotiations and
Dell took the position that any settlement in Canada would have to be modelled on the settlements
in the U.S., which did not include compensation for anything other than eligible repairs. In addition
to this position, which appears to have been a "deal breaker", fiere was a genuine concem about the
ability to identify claimants for non-eligible repairs and the administrative costs of verifying their
claims. Ultimately, the proposed cy-prds payment was put forward, and agreed upon, as a means of
making some acknowledgment of these claims.

38

As well, of course, class members not included in the settlement have the right to opt-out, and
it appears that approximately 100 class members have decided to do so.

39

Having considered this issue, I have concluded that although the objectors concems are
legitimate, and the settlement can be described as less than perfect to that extent, this settlement,
like all settlements, is the product of compromise. While the court might prefer a more inclusive
compromise, I am not prepared to say that the compromise was not a reasonable one.

I
I
I
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40

t

4l

I
I

Goodfaith and absence of collusion: I am satisfied that the settlement is made in sood faith
and that there was no collusion.
Communication between class counsel and class members: Class counsel has been in
communication with the class through its web site.

42 The dynamics of the negotiations.' As described above, the negotiations were adversarial and
took place over two days. It is noteworthy that class counsel was given the opportunity to
participate in the settlement negotiations involving the U.S. litigation. He declined to do so, based
on the assessment that an independent settlement was in the best interests of the class. The
settlement in Canada is a modest improvement on the settlement achieved in the United States.
The Cy-Prds Component

43

Sub-section 26(4) of the C.P.l. provides:
The court may order that all or a part ofan award under section 24 [an aggregate
of damagesl that has not been distributed within a time set by the
court be applied in any manner that may reasonably be expected to benefit class
members, even though the order does not provide for monetary relief to
individual class members, if the court is satisfied that a reasonable number of
class members who would not otherwise receive monetary relief would bene fit
from the order.
assessment

44

Subsection 26(6) provides that the court may make such an order even
benefit persons who are not class members.

ifthe order woutd

I
I
I
t

I
t
t
I

t
I

Page 9

I

45

I
t

46

I
I
I

t
I

The proposed award in this case is set out above. Considering that the contribution of
computers can be made in kind, and is calculated at retail value, the cost to Dell is quite modest.
assume that the contributions will also have a goodwill element that benefits Dell.

I

The cy prts distribution will provide children in hospitals and in youth programs with Dell
computers for their education, training and recreational use. To that extent, it can reasonably be
expected to benefit certain members ofthe proposed class. Further, to the extent the contribution
represents additional damages payable by Dell, it may be regarded as accomplishing the goal of
behaviour modification, and thus advances the goals of the C.P.A.
Conclusion on Settlement Approval

47

For the foregoing reasons, I approve the settlement.

Class Counsel Fees

r
r
I

48

The settlement includes a payment of $2 million for the fees and disbursements, together with
taxes, ofclass counsel. That fee was negotiated after agreement in principle had been reached on the
main terms and structure of the settlement with class members.

49

Ir
I
I
rr
I

The fee component is approximately $1.7 million which represents a multiple of
approximately 1.3 on the base time of class counsel. The retainer between class counsel and the
representative plaintiffs calls for a fee based on the higher of 25Yo ofthe total amount recovered or a
multiple of three times the time spent. The proposed fee falls well within the latter.

50

Class counsel requests approval of the fee. It is the responsibility of the court to determine
whether the fee is "fair and reasonable", having regard to the factors usually considered in the

approval of a lawyers fee, as well as the goals of the C.P.A.

51
I
-l

(a)
(b)
(c)
(d)
(e)
$
(g)
(h)
(D

I
'I
I
I
I
I
I
I
I
I

The factors to be considered include:

52

the
the
the
the
the
the

the
the
the

time expended by the lawyer
complexity of the matter;
responsibility assumed by the lawyer;
monetary value of the matter;
importance of the matter to the client;
degree of skill and competence demonstrated;
results achieved;
ability ofthe client to pay;
client's expectation as to the amount of the fee.

A fee of $2 million is undoubtedly large. It may well exceed the total compensation payable to
class members under the settlement. In considering this fee, I keep in mind the following:
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(a)
(b)

the fee is consistent with the retainer agreement and with the expectations
of the representative plaintiffs;
no portion of the fee falls on class members - they are entitled to

(c) il'Tffi:::il,,T"J:1!::J:ff"T,'rT;
(d)
(e)

p.o.edu.urry and substantivery Dell was a sophisticated and tough-minded opponent and it put up an
aggressive defence;
the result achieved for the class is reasonable; and
a very substantial amount of time was expended on this matter by class

"
;ilTli:T:,1ffi:::ilffi :l::,':;ffi :::'#'H:ff
":tTi;t'#fi

53 Class action legislation in Ontario was prompted, in part, by a concern that consumer claims
could not be economically advanced on an individual basis. The costs of individual action, against
large corporations, is simply too high. Consumer class actions simply will not be undertaken by first
rate lawyers, such as class counsel in this proceeding, unless they are assured ofreceiving fair - and
I would add "generous" - compensation in appropriate cases. That compensation must take into
account the risks they undertake - including the real risk ofno payment at all, the risk ofexposure to
costs, and the cost ofdefened recovery of compensation. Plaintiffs class action work is not for the
faint-hearted. The defendants are frequently represented by large firms, with substantial hourly
rates, which deploy teams of partners and associates who are able to mount an aggressive defence
and no doubt endeavour to wear down plaintiffs counsel. Unless there are generous rewards for
cases that are won, the number and quality of plaintiffs' counsel will inevitably decline.
54

considering the foregoing, I approve class counsel's fee and disbursements.

Claims Administration and Reporting

55

The court will continue to exercise supervisory jurisdiction over the claims administration
process until its conclusion. Class counsel will also remain involved. I wish to arrange a case
conference with the claims administrator and counsel at an early date to discuss the claims

administration protocol. This should include a provision to ensure that disallowed claims are subject
to review by class counsel and ultimately by the court. The court should be copied on all reports
from the claims administrator to counsel.
G.R. STRATHY J.
cple/ql lqs/qlvxw/qlana/ qljac
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I No doubt Dell's waranty would
an authorized repairer.

be voided

if repairs were carried out by anyone other than
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Tort law -- Negligence -- Duty and standard ofcare Duty ofcare -- Standard ofcare -- Causation
-- Causal connection -- Class action based on medical device product liability claim dismissed
Defendants designed, mandactured and sold Silzone heart valves and rings Family and patient
classes of plaintiffs alleged defendants failed to reasonably evaluate safety and utility of product
prior to entry to market and subsequentlyfailed in duty towarn ofrtsks -- Evidence established
material risk in increase of paravalvular leak, but did not establish explanationfor increase -Evidence did not establish material increase in other complications at issue -- Ptaintffi
failed to
estahlish hreach of duty regarding pre-markel testing and post-market sumeillance of products.
Tort law -- Suppliers of gootls

-

Product liability

-

Duty to warn (product labeling) -- Duty to test

I
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-- Manufacturers -- Class action based on medical device product liabitity claim dismisse] -Defendants designed, manufoctured and sold Silzone heart valves and rings Family and patient
classes ofplaintffi alleged defendantsfailed to reasonably evaluate safety and utility ofproduct
prior to entry to market and subsequently failed in duty to warn of risks -- Evidence established
material risk in increase of parovalvular leak, but did not establish explanationfor increase -Evidence did not establish material inuease in other complications at issue -- Plaintffi
failed to
establish breach of duty regarding pre-market testing and post-market surveillance of products.

-

Class action by the plaintiffs against the St. Jude Medical defendants for damages for a medical
device products liability claim. The defendants designed, manufactured and sold Silzone
mechanical prosthetic heart valves and annuloplasty rings. Silzone was a coating designed to inhibit

growtb of infective bacteria that could cause serious complications in heart valve surgery. Prior to
use ofSilzone, the devices made by the defendants were favoured by cardiac surgeons due to their
reliable performance and low complication rate. The devices were implanted in Canadian patients
between 1997 and 2000, at which time a worldwide recall of all Silzone-coated products was issued
by the defendants. An ongoing randomized clinical trial had revealed a statistically significant
increase in a medical complication known as a paravalvular leak (PVL) in patients who had
received a Silzone implant. The plaintiffs were comprised of a family and patient class. They
alleged that the defendants failed to reasonably evaluate the utility and safety of Silzone before
introducing it to the market and then failed in their dufy to warn of its risks. They sought damages
for negligence based on I I common issues primarily related to design, testing, marketing and the
relative risk ofcomplications posed by Silzone valves. The plaintiffs advanced the theory that
Silzone was a toxic substance that interfered with tissue healing and impaired the body's ability to
properly incorporate the Silzone device into the heart, thereby causing or contributing to a variety of
serious medical complications for Silzone patients.

HELD: Action dismissed. There was sufficient evidence to find that Silzone probably materially
increased the risk of PVL for some patients for some period of tirne post-implant. The explanation
for such increase was unclear. There was insufficient evidence to conclude that Silzone probably
increased the risk of the other medical complications that were in issue. The plaintiffs did not
succeed in proving that Silzone had an adverse effect on tissue healing. Therefore, no breach of the
duty to warn arose. Although there was a high duty of care imposed on a medical device
manufacturer, the plaintiffs did not establish that the defendants failed to exercise a reasonable
degree of care in the pre-market design and testing or in the post-market surveillance of
Silzone-coated products that would be expected ofa reasonable and prudent prosthetic heart valve
manufacfurer in similar circumstances.
Statutes, Regulations and Rules Cited:
Class Proceedings Act, S.O. 1992, c. 6, s.

5(l)(a)

Medical Devices Regulations, C.R.C., c. 871, s. 38(a)
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Counsel:
Angus T. McKinnon, Peter W. Krworuk, Russell Raikes and James M. Newland,tbr the Plaintiffs.
S. Gordon McKee and

Additional Plaintiffs'Law)'ers: Ed Morgan, Sandra Barton, Stephanie Montgomery, Rebecca Case,
Brian P.F. Moher, Yola S. Ventresca, Louise F. Moher, Paul Hendrikx, Andrea D'Silva, Mark
Hines.

Additional Defendants'Lawyers: Tony S.K. Wong, Marcy T. McKee, Robin L. Reinertson, Ashley
P. Richards, Karin J. McCaig, Nicole D. Henderson, Robin D. Linley.
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This is a medical device products liability claim that was certified as a class proceeding
by Mr.
Justice Cullity in 2003 on behalf of a patient class and a family class
and continued on to a trial of
common issues before me in 2010 and 2011. The trial was about the
safety of the mechanical
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prosthetic heart valves and annuloplasty rings with Silzone (R) that were designed and
manufactured by the defendants and approved for sale in Canada in the late 1990s. They were
implanted in Canadian patients between September 1997 and January 2'1,2000, when the
defendants issued a worldwide recall of all Silzone-coated products. At that time, an ongoing
randomized clinical trial called AVERT' revealed a small, but statistically significant increase in
explants due to a medical complication known as paravalvular leak (PVL) in patients who had
received a Silzone implant. As a result, enrolment of patients in the AVERT study was terminated.

2

Silzone is a proprietary term for a coating comprising layers of titanium, palladium and an outer
layer of metallic silver. This was applied to the polyester (Dacron (R)) sewing cuff that surgeons
use to attach a prosthetic heart valve to heart tissue. Silver is known as an antimicrobial in medicine
and the Silzone coating was designed to inhibit the growth ofthe bacteria that can cause
endocarditis, an infection that is a serious complication of heart valve surgery. In some forms and
concentrations, silver'can be cytotoxic to cells, but at the time that Silzone was developed, silver
had been shown to be effective against bacteria and safe to use in applications such as wound
dressings, sutures and catheters. Apart from the application ofthe Silzone coating to the Dacron
sewing cuff, the Silzone valves were of the same design as the conventional mechanical valves that
the defendants had manufactured for many years. These valves were considered to be the "gold
standard" in mechanical heart valves and were favoured by many cardiac surgeons due to their
reliable performance and low complication rate.

3

The Silzone valve also enjoyed widespread use during the time it was on the market even
though a few Canadian hospitals stopped using Silzone-coated devices in the year preceding the
recall and in November 1999, the United Kingdom Medical Devices Agency (MDA) issued an
Advice Notice to physicians waming about possible thromboembolic complications (TE
events).The MDA took no other action, but within days of this notice, Australian and New Zealand
regulators withdrew approvals for Silzone products in those countries. Health Canada and the
United States Food and Drug Administration (FDA), as well as the Data Safety Monitoring Board
(DSMB) for the AVERT clinical trial,, were well-informed about this, but they did not express
concems about the safety ofthe valve or take any action. The Silzone devices continued to be
marketed in Canada and in the United States as well as in the United Kingdom and Europe until the
recall. At the time of recall, about 36,000 valves had been sold in markets around the world.

4

There are nine common issues to be answered, but at its core (although on a grand scale), this is
a negligence claim and the evidence focused on two of its major elements: breach of duty causing
injury and cause, The trial examined the defendants'conduct in designing, testing and marketing the
Silzone valve (Common Issue l) and considered questions ofgeneral causation - whether Silzone
has an adverse effect on tissue healing (Common Issue 2) and whether the risk of medical
complications is greater for patients with Silzone valves (Common Issue 3). The preponderance of
the evidence that was adduced at trial addressed these common issues. The remaining common
issues are largely concerned with entitlement to the remedies the plaintiffs seek: medical monitoring
(Common Issues 4 and 5), spoliation (Common Issue 6), disgorgement of profits or'waiver of tort'

Page

l0

(Common Issues 7 and 8) and punitive damages (Common Issue l0(a)).1 The trial was concemed
only with liability and Common Issues 9 and l0(b) on quantum of damages were bifurcated to the
end of the hial of common issues.

5

The plaintiffs ne€ded to establish on a balance ofprobabilities a "but for" negligent act or
ornission linking the defendants' conduct to a class-wide injury in order to move the claims of each
class member forward to individual hearings. They tried to show that the defendants failed to
reasonably €valuate the utility and safety of Silzone before introducing it to the market and then
failed in their duty to warn of its risks. A theme was that the Silzone valve was rushed to market in
view ofthe pending expiry ofthe patent for the defendants'successful bileaflet valve. The plaintiffs
advanced the theory that Silzone is a toxic substance that interferes with the cells involved in tissue
healing and impairs the body's ability to properly incorporate the Silzone device into the heart,
thereby causing or contributing to a variety of serious medical complications for Silzone patients.
As medical complications can occur with all prosthetic heart valves, a key inquiry in this irial was
whether a silzone coating on a rnechanical heart valve puts patients at a materially increased risk of
experiencing one or more of these complications.2

6 There is sufficient evidence to find (and the defendants do not dispute) that Silzone probably
materially increased the risk of PVL for some patients for some period of time post implant. The
explanation for this is unclear. There is insufficient evidence to conclude that Silzone probably
increased the risk of the other medical complications that are in issue and the plaintiffs
did not
succeed in proving that Silzone has an adverse effect on tissue healing. Although there is
a high
duty of care imposed on a medical device manufacturer, the plaintiffs did not establish that the
defendants failed to exercise a reasonable degree of care in the pre-market design and
testing or in
the post-market surveillance of Silzone-coated products that would be expected ofa reasonable
and
prudent prosthetic heart valve manufacturer in similar circumstances.
7

These findings lead to the conclusion that the action must be dismissed.

INTRODUCTION
The Trial

8

The trial was lengthy and complex. Some 2,293 documents were introduced into evidence
as
exhibits in electronic format with many exhibits running to hundreds of pages. The court
heard

testimony for 138 days from 40 witnesses, including 23 expert witn"rr", f-- 14 different
disciplines in science and medicine. At the conclusion of the evidence,, the parties delivered
voluminous written submissions over a period of several months and 18 months after the trial had
commenced, it concluded in late September 201 I with eight days of closing submissions.

9

There is a vast and challenging evidentiary record to consider and opposing expert
opinions to
resolve in order to arrive at the answers to those issues that the certification judge
determined could
be hied as common issues. To assist me, the parties provided their written
submissions in electronic
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format with hyperlinks to the transcripts of witness testimony, the exhibits, and numerous legal
authorities. Their submissions alone comprise more than 2,000 pages.

10

The parties left no stone unturned in presenting this important case to the court and I have
reviewed the extensive record many times and given careful consideration to all of it. However, if I
were to discuss every argument and every detail of the evidence, this judgment would also run to
thousands ofpages, which I do not believe is necessary or desirable. Instead, I have tried to select
the key arguments and evidence that the parties rely upon and explain how this has led to the
conclusions that I have reached. Although I will not discuss everything, I hope to demonstrate that I
have given careful consideration to all issues that are truly of substance. In parts ofthese reasons, I
have used a narrative format. Unless I indicate otherwise, these are findings of fact.
_

11

In preparing these reasons, I have borrowed liberally from the parties'written submissions. I
have incorporated portions as my own where I considered it appropriate to do so. Without their
roadmaps through 138 days of evidence as well as the additional written material that was prepared
for closing submissions, my task would have been considerably more difficult. I am grateful to
counsel for the invaluable assistance provided to the court at each phase of the trial process. I am
also indebted to them for the exemplary manner in which they conducted the trial.
The Parties

12

St. Jude Medical, Inc. is a global manufacturer of medical devices with its headquarters in St.
Paul, Minnesota. St. Jude Medical Canada, Inc. is its wholly-owned subsidiary. St. Jude

manufactured and distributed three Silzone-coated products in Canada - the St. Jude Medical
Mechanical Heart Valve SJM Masters series with Silzone (Silzone valve), the St. Jude Medical
Mechanical Heart Valve SJM Regent Valve with Silzone (Regent valve) and the Sequin
Annuloplasty Ring with Silzone (Sequin Ring).3 The SJM Tailor Annuloplasty Ring with Silzone
coating and the Epic valve with Silzone were also manufactured by the defendants, but they were
not sold in Canada.

13

In May 1997, St. Jude submitted applications for regulatory approval to distribute and sell the
Silzone valve to Health Canada, the FDA and regulatory agencies in Europe. The application was
filed as a Supplementary Notice of Compliance (SNOC) in Canada and as a Pre-Market Application
Supplement (PMA Supplement) in the United States. It was approved in both countries as a
modification to the Masters series valve.a

14

The patient class consists ofapproximately I100 Canadian residents other than residents of
Quebec and British Columbia whose native aortic or mitral heart valves, or both, were replaced with
a Silzone valve. At the time of certification, the plaintiff class was represented by Sharon Frost and
Erik Andersen. Sharon Frost received a Silzone valve in the mitral position on April 13, 1998 that
was explanted and replaced with another Silzone valve on August 20, 1998. That valve remains in
place and Ms. Frost was the first witness to testify at trial in February 2010. Erik Andersen received
a Sifzone vafve in the mitral position on May 28, 1998 that was explanted on July 27, 1998 and

Page 12

replaced with a second Silzone mitral valve. At the same time, Mr. Andersen's native aortic valve
was replaced with a Silzone valve. Mr. Andersen died on January 15, 2005 with both Silzone valves
still implanted. His widow, Yvonne Andersen, replaced him as class representative in her personal
capacity and in her capacity as executrix of his estate. Mrs. Andersen was the second witness to

testify at lrial.

15

The evidence ofthe representative plaintiffs occupied less than a day ofthe trial. In the section
that follows, I introduce the other fact witnesses who were involve d in the Silzone story in the 1995
- 2000 timeframe and whose evidence contributed to my understanding of Silzone from product
development to recall.

The Fact Witnesses
Plaintiffs' Witnesses

16

ln

1997, Dr. Keith Butler and Dr. William Freeland held positions in the Health protection
Branch of Health Canada. Dr. Butler has a Ph.D. in physiology and was a scientific reviewer in the

cardiovascular division who was assigned to the application submitted by St. Jude for Canadian
regulatory approval for the Silzone valve. Dr. Freeland is a medical doctor and was the Chief,
Device Evaluation Division, Medical Device Bureau. Their evidence addressed the Canadian
regulatory regime for a medical device and the approval process for the Silzone valve.

l'7

Jagdish Butany and Eric Butchart are physicians and were among the first to raise concerns
about the Silzone valve. Dr. Butany is an internationally recognized cardiovascular pathologist at
the Toronto Hospital, university Health Network (TGH) who was summoned to testify. Mr.

Butchart is a senior cardiovascular surgeon at University Hospital of Wales, Cardiff, Wales and is
an intemationally recognized cardiothoracic surg€on, specializing in thromboembolic complications
of heart valve surgery.s

18

All

heart valves have thrombogenic potential in that thrombus may form on the leaflets or
sewing cuff that can cause a blockage either at the valve site or elsewhere in the body after breaking
away and travelling through the bloodstream. In the 1990s, Mr. Butchart was conducting an

ongoing study known as'CEMS'at his Cardiffhospital to evaluate the risks of thromboembolic
complications (TE events) in patients following valve surgery.6 Patients with Silzone valves were
enrolled in the study between October 1997 and July 1998. He concluded that there was an
increased incidence of TE events in these patients. His study findings strongly influenced
the MDA
to issue its Advice Notice to U.K. physicians in November 1999 and this, in turn, influenced the
decisions of the Australian and New Zealand regulators to cancel the registration of Silzone
products in these countries. Mr. Butchart was also a key expert witness for the plaintiffs,
particularly on questions of thrombogenicity and TE events.

l9

Drs. George Christakis, Ghopal Bhatnagar and Hugh Scully are cardiovascular surgeons who
held staff positions at teaching hospitals in Toronto at the relevant time. They testified about their
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experience with the Silzone valve in their respective hospitals. Dr. Christakis was also qualified as
an expert witness, mainly on the issue of medical monitoring for Silzone patients.

20

Through the read-in process, the plaintiffs adduced evidence given at U.S. depositions or
Canadian discovery from a number of St. Jude employees or former employees.

Defendants' Witnesses

2l

Dr. Katherine Tweden, Mr. William Holmberg and Dr. Alan Flory were the main fact
witnesses for the defendants. Dr. Tweden holds a Ph.D. in biomedical engineering with a focus on
biomaterials and was the senior scientist on the Silzone project. She conducted the initial

investigations on the antibacterial potential ofa silver-coated sewing cuff, evaluated the in vitro
efficacy and safety testing, and participated in many aspects of the rn vrro sheep studies that
assessed tissue healing. William Holmberg is a mechanical engineer and was the Silzone project
team leader. Among other things, he was responsible for co-ordinating the work of the team
members, facilitating Design Review meetings where key aspects of the project were discussed, and
reporting periodically about the status of the project to the executive group at 'goaltending' sessions.
Dr. Flory is a doctor of veterinary medicine and was Vice President of Corporate, Clinical and
Regulatory Affairs. He and his staff were involved in the pre-market regulatory approval process,
the AVERT study design and implementation, and post-market surveillance and recall.

22

Other St. Jude employee witnesses were Terry Shepherd, President of the Heart Valve
Division until I 999 and later, Chief Executive Officer of the company, and Dr. Wenda Carlyle, a
research scientist at the company between 1997 and 2000. Dr. Robert Frater is a cardiothoracic
surgeon who served as Medical Director of the company from 1999.

23

At the time that silzone was developed, St. Jude was known as a very good company with a
reputation for producing very good products. The St. Jude employee witnesses who testified struck
me as very able people who individually reflected the attributes that had earned St, Jude that
reputation. They demonstrated professionalism and concern for their work and I was favourably
impressed with their testimony. I found each of them to be credible, forthright and honest witnesses.

24

Spire Corporation developed the technology for the Spi-Argent coating that ultimately became
Silzone. Eric Tobin is Vice-President and Chief Operating Officer of Spire Biomedical Inc., a
division of Spire Corporation. During the relevant time period, he was a research scientist who
worked on the development of the Spi-Argent coating.

25

Dr. Hartzell Scbaffis a cardiothoracic surgeon and Chair, Cardiothoracic Surgery Division at
the Mayo Clinic in Rochester, Minnesota. Dr. Schaffwas the AVERT Principal Investigator for
North American sites. Dr. Lisa Kennard was a member of the Department of Epidemiology at the
University of Pittsburgh. Dr. Kennard was the AVERT Study Coordinator between 1998 and 2002
when she became AVERT's co-Principal Investigator, a position she continubs to occupy.
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AVERT

26

As the AVERT study figures so prominently in the trial, and in particular, in the causation
analysis in Common Issue 3, I will introduce it briefly here. AVERT was a randomized control trial
(RCT) sponsored and funded by St. Jude and is an acronym for Artificial Valve Endocarditis
Reduction Trial. Its purpose was to study whether Silzone was clinically effective in reducing
prosthetic valve endocarditis, but its protocol included the collection ofdata on adverse events that
are complications of valve surgery. The protocol specified that the study would take four years to
complete.

27

RCTs comparing mechanical heart valves are uncomrnon, but during its development of the
Silzone coating, St. Jude began planning for a post-approval clinical trial to establish lhat the
Silzone coating would reduce the incidence of prosthetic valve endocarditis in patients implanted
with a Silzone valve. Until this was demonstrated, the FDA did not permit St. Jude to make efficacy
claims in its product labelling or marketing. AVERT was designed as a large, multi-centre, itudy
with the study population coming from l7 centres in North America and in Europe and with
patients randomized into two groups - those who received a Silzone valve and those who received a
conventional St. Jude valve. Dr. Schaff was to serve as Principal Investigator in North America and
Dr. Thierry Carrel, a cardiac surgeon in Bern, Switzerland, was to sefl/e as Principal Investigator in
Europe.

28

The Epidemiology Data Coordinating Center (DCC) at the University of Pittsburgh was
selected to receive reports from the various clinical centres and maintain a database. The DCC, in
tum, was to recruit members from the medical community to serve on a Data Safety Monitoring
Board (DSMB). Its role was to review the AVERT data and make recommendations as to the
conduct ofthe study having regard to the safety ofenrolled patients. Its membership included
specialists in cardiology, cardiac surgery, infectious disease and statistics. The DSMB was to
operate independently from St. Jude as study sponsor and funder, from Drs. Schaff and Carrel as
investigators, and from the DCC.

29

The design of the AVERT study was well underway by early 1998 at a time when the Silzone
valve was undergoing the regulatory review process at the FDA, The Silzone valve was not
approved for sale in the United States until March 1998, some eight months after it was approved
for sale in Canada. A study sample size of 4400 patients - 2200 patients in each of the Silzone and
non-Silzone arms of the study - had been calculated by Dr. Gary Grunkemeier, statistical consultant
for AVERT. The study was launched in the summer of 1998 with the first implant taking place in

August ofthat year.

30

when the DSMB recommended in January 2000 that patient enrolment in AVERT be
suspended, there were a total of 807 patients enrolled - 403 in the Silzone arm and 404 who had
received non-Silzone valves. It is these patient populations who continue to be comparatively
followed in the AVERT study for risk of medical complications to find out whether these risks are
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greater for patients

with Silzone valves than they are for those with the conventional St. Jude valve.

Adverse Inferences

31

The plaintiffs provided the court with a list of individuals whom they say are material
witnesses that the defendants failed to call. An adverse inference may be drawn in circumstances
where a party fails to call a witness who would have knowledge of the facts and would be assumed
to be willing to assist the party. It also may be drawn against a party who does not call a material
witness over whom he or she has exclusive control and does not explain it away.7 An adverse
inference is notjustified where the issue has been adequately covered by another witness, or by
other evidence.8 The fundamental condition for the operation of the rule is that it applies only to
issues material to the determination of a case and only where the case made against th? party is of
such strength that it calls for a reply.

32

The first group of witnesses the plaintiffs say should have been called includes scientists or
physicians who were involved in aspects of the AVERT study - Dr. Holubkov, Dr. Grunkemeier,
Dr. Davila-Roman and Dr. de la Rividre. There is no evidence that the defendants exercised
exclusive control over these individuals, nor can it be assumed that they would have been willing to
assist the defendants merely because they were participants in AVERT. The defendants adduced
evidence from Dr. Schaff and Dr. Kennard - two key participants in the design and conduct of the
AVERT study - as well as from Dr. Flory. All of the material AVERT issues were addressed by
these witnesses and none of the proposed witnesses had evidence material to the determination of
the case.

33

The second group, Connie Roos, Monica Schultz and Barbara Illingworth, were St. Jude
employees between 1995 and 2000.e There is no evidence they were employees at the time of trial
and there is no reason to assume that they would have been willing to assist the defendants by
reason only of their employment more than a decade earlier. The plaintiffs had access to the
deposition evidence of these witnesses and by agreement, the ability to adduce the evidence of Ms.
Schultz and Ms. Illingworth through the read-in process.r0 If the plaintiffs considered the evidence
of Ms. Roos necessary, they could have taken their own steps to adduce her evidence. While each of
these potential witnesses are oul of the jurisdiction and would only be compellable to give evidence
by Letters ofRequest, the plaintiffs had equal ability to use that process.

34

Richard Bianco and Dr. Douglas Cameron were consultants to St. Jude and involved in the
pre-market animal studies. The plaintiffs' read-in discovery evidence shows that while Dr. Cameron
initially provided some information to the defendants for responses to undertakings during the
Ontario discovery process, he did not continue to do this. Ifhe would not assist the defendants
during the discovery process, it is unlikely he would be willing to assist them at trial. Mr. Bianco
did appear on the defendants'witness list, but months before the trial process was completed, the
plaintiffs were advised that they did not propose to call him as a witness. As part of the plaintiffs'
consent to resolve two outstanding motions related to Mr. Bianco, the defendants paid the plaintiffs'
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costs of the motions and agreed not to call him at any future time. There
is no justification for
drawing an adverse inference in circumstances where the defendants do not
call a witness in
compliance with an undertaking.

35

Dr. Tirone David is a world renowned cardiac surgeon at TGH who was conductins
a
prospective, randomized comparison of the St. Jude bileaflet valve to the
bileaflet valve If a
competitor valve manufacturer. Silzone patients were added to the study in 1997.The
plaintiffs
submit that Dr- David's evidence ought to have been adduced in relation
to "the Toronto
experience" with the Silzone valve. Dr. David was a treating surgeon for
one or more class
members and he is not a witness who was in the exclusive control of
St. Jude. His evidence was
equally available to the plaintiffs. Like Dr. Butany, he could have been summoned
to_testify.

36

There are many reasons why a parfy may not call witnesses and drawing
an adverse inference
is an inffeasingly rare finding and one that should be exercised with
greatest
"the
of caution,,.rl This
is, in part, due to the increased access to pre-trial discovery. As there is a freer
exchange of
documents and discovery of witnesses, it is the rare case that only one party
is able to bring a
witness before the court. In this proceeding, the plaintiffs also had access to
deposition evidence
from the U.S. Silzone litigation. This significantly broadened the scope of the
discovery. The
fairness considerations for drawing adverse inferences that might upply
in some circumstances do
not apply here.

37

In each ofthe cases relied on by the plaintiffs, the missing evidence was considered
of crucial
importance to a key element of the case.12 In this instance, the plaintiffs
failed to identify except in
the most general way the inferences that they wished the court to draw.
I am hard pressed to id^entify
any evidentiary gaps on material issues that demanded a response from
the defendants.
Consequently, I decline to draw any adverse inferences.
The Expert Witnesses

38

Expert evidence is essential to resolve the standard of care question in
Common Issue I on the
adequacy of the pre-market testing as well as the general causation questions
in Common Issues 2
and 3 which require an understanding ofthe process oftissue healin!,
the mechanism of action of
silver and epidemiological and statistical evidence of risk. The court-was
privileged to hear
evidence from many distinguished physicians and scientists. Schedule
II is a chart listing the expert
witnesses who testified at trial and their respective areas of expertise.

39

For the most part, the defendants' experts were the more qualified
experts on the issues that
are before lhe court' Dr. Schoen is an intemationally recognized
cardiac pathologist who also holds
a Ph'D' in materials science-and has extensive experience performing
pathological analysis of
prosthetic heart valves. Dr. Williams, the defendants'
biomaterials exp.rt, i, ai intemationally
recognized expert in biomateriars and tissue response to
biomaterials, especially the
biocompatibility of silver, with extensive research and experience
with animal studies. He has also
been involved in the design and testing of prosthetic heart
valves since the mid
1990s. While Dr.
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Rodricks, the defendants'toxicologist, lacked experience with prosthetic heart valves, he was expert
on the toxicity of metals and evaluating the safety of medical devices for toxicity.

40

Dr. Williams and Dr. Rodricks concluded that St. Jude's testing was reasonable and in
accordance with industry standards. They testified that the results ofthe testing as well as the
scientific literature gave no indication that Silzone would cause adverse reactions in patients. Dr.
Williams' opinion on the adequacy of the safety testing was supported by Diane Johnson, a former
lead reviewer at the FDA of prosthetic heart valve submissions for regulatory approval. Ms.
Johnson was personally involved in the drafting of the FDA's 1994 Draft Heart Valve Guidance and
the ISO 5840 standard, the documents that were looked to by industry and regulators at the time
when considering what testing should be done for prosthetic heart valves. Dr. Williams'
interpretation ofthe results ofthe sheep studies was supported by Dr. Factor, a cardiat pathologist
with recognized expertise in prosthetic heart valves, healing in heart valves implanted in sheep, and
the pathology of endocarditis.

4l

On the other hand, the plaintiffs' expert, Dr. Healy, a biomaterials scientist with otherwise
impressive qualifications, had no experience with silver or cardiac devices in terms of pre-market
testing. The major background of Dr. Mclean, one of the plaintiffs'toxicologists, was in
pharmaceutical medicines rather than medical devices. Dr. Olson had done some testing of
silver-coated wound dressings, but the plaintiffs called him to testify about the adequacy ofthe two
sheep studies. He had experience with sheep studies, but no experience with sheep studies involving
implanted cardiac devices, particularly prosthetic heart valves. Dr. Wilson, the plaintiffs' expert in
pathology, lacked experience in sheep studies and in valve disease in adult patients.
Assessment of Scientific Evidence

42

The plaintiffs sought to prove a causal relationship between Silzone and medical
complications on the basis of a theory of silver toxicity that they supported through the evidence of
their expert witnesses, principally, Drs. Healy, wilson, Madigan Sackett and Mr. Butchart. Dr.
Madigan is a statistician. Dr. Sackett is an epidemiologist. Both are highly qualified. The reliability
ofthis evidence is central to the plaintiffs' burden ofproofofcausation. That burden is described by
Justice Osler in Rothwell and I adopt his language:
... it cannot be forgotten that the onus does lie upon the plaintiffs to establish,
only by the slimmest balance of probability, that a named cause is likely. To
demonstrate a possibility is not enough; probability must be established.r3

if

43

The reliability ofexpert opinion evidence is considered both at the stage ofassessing its
admissibility (threshold reliability) and at the stage of determining what weight, if any, should be
given to that evidence (ultimate reliability). The assessment of threshold reliability is an assessment

of the principles and methodology underlying an expert's opinion to determine if they are of
sufficient reliability that the opinions based upon those methods ought to be admitted into evidence.
Where a scientific theory or technique is "novel", the Supreme Court of Canada held in R. v. Mohan
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that it rnust be subjected to special scrutiny to determine whether it meets a basic threshold

l8

of

reliability.t4

44 ln Daubert,the court considered a number of factors to assist it in determining whether a
theory or a technique constitutes scientific knowledge and has sufficient reliability. These include:
(l) whether the theory or technique has been tested, (2) whether it has been subject to peer review
and publication, (3) its known or potential enor rate and the existence and maintenance of standards
controlling its operation, and (4) whether the theory or technique has received general acceptance.15
These criteria were adopted by the supreme Court of canada in R. v. J.-L.J. and discussed Ly
Justice Goudge as Commissioner in the Inquiry into Pediatric Forensic Pathology in Ontario.16
45

A scientific theory, method or technique that is generally

accepted for some pupose, may be
novel when used for a differentpurpose, and as such, fail to satisfu reliability criteria. For example,
at issue in J.-L.J. was a technology that had been generally recognized by the scientifir
to monitor the result of treatment for sexual pathologies. The Supreme Court of Canada "o--unity
found that
the trial judge properly excluded opinion evidence of an expert who was using the technology as a
forensic rather than therapeutic tool. The techniques the expert had employed were not novel and
may have been useful in therapy to obtain information about a course of treatment for a patient, but
they were not sufficiently reliable to be used in a court of law to identifu or exclude the accused as
a
potential perpetrator of an offence.lT

46

The need for special scrutiny of novel science was first identified in Mohan to ensure that only
reliable evidence would be heard by a jury, but this concern has gradually broadened. Justice
Goudge observed that reliability is a fundamental organizing principle in the Iaw of evidence and
must be a constant concern ofjudges in their gatekeeper role, whether or not the science is novel.
He also noted that the jurisprudence has been moving in the direction of recognizing the importance
of reliability standaids for all expert evidence, if not all evidence.l8 In assigning weight to the
opinions of experts, there is no reason for a court to relax its scrutiny of the evidence even though
the evidence has passed through the threshold reliability gate. This demands a rigorous
evaluation
ofthe experts'theories and methodologies (including the kind and quality ofstudies relied on), their
application to the conclusions that the expert reached, and an understanding ofthe puqpose for
which those conclusions are advanced. As to why this is needed, Judge Richard posnei is quoted as
saying, "the court is not the place for scientific guesswork, even ofthe inspired sort. Law lags
science; it does not lead it",re

47 While the court must determine the answers to the common issues before it on a balance of
probabifities and scientific certainty is not the standard ofproof, the underlying message
of J.-L. J.,
echoed in The Goudge Report, is that in assigning weight to individual pieces of scientific
evidence,
the court must pay attention to its purpose and underlying methodologaand
be guided by the
methods and principles generally accepted and applied in the relevant scientific
communities. A
level of reliability that may be useful to formulate a plausible hypothesis may not
be sufficiently
reliable to prove causation and ascribe fault.
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48 For example, there is a generally accepted hierarchy within the scientific community of
different kinds of epidemiological studies that may be helpful in investigating relationships of cause
and effect.2o At the top of the hierarchy is a RCT such as AVERT. Lower down in the hierarchy are
cohort studies, case studies and case reports. There is consensus within the scientific community
that a RCT, if well done, is the most reliable scientific evidence to support conclusions about
causation. Studies below this in the hierarchy are generally not regarded as capable of generating
evidence to support a causal relationship, although they may be useful for other purposes. As Justice
Osler said in Rothwell:
It is important to rernember that the plaintiffs must prove their case and in
medical and scientific matters it is not sufficient to show that a cause and effect
sequence is theoretically possible. For the plaintiffs to discharge thtir onus they
must show, on the balance ofprobability, that a cause and effect relationship
does exist.21

49

In this case, the methodology applied by some of the plaintiffs' experts called into question the
reliability of their opinions on causation. Examples include Dr. Wilson's use of a
clinico-pathological conelation of l8 valves in 14 patients (14 patient study) to support his
causation opinions on Silzone toxicity, Mr. Butchart's CERFS study to support his opinions on
increased TE events in Silzone patients, Dr. Madigan's cohort analysis of the AVERT data to
support his opinion on when risk is present and Dr. Sackett's two-part test to support his opinion on
continuing harm. I will later explain why these are unreliable methodologies to support the opinions
for which they were advanced.

I
I

50 I will explain in Common Issue 2 why the plaintiffs failed to demonstrate on a balance of
probabilities that abnormal tissue healing is the mechanism by which (or how) Silzone causes
medical complications. In Common Issue 3, I will explain why the evidence does not support an
inference on causation, upon which the plaintiffs relied heavily to assist their burden ofproofof
causation' As I point out there, I recognize that the plaintiffs do not have to demonstrate ftow
Silzone causes medical complications in order to prove that it does. However, reliable evidence as
to how Silzone would cause medical complications would be able to support an inference that it
does. That evidence was lacking.

T

51

t
I
I
I
I

As one would expect in a trial dominated by scientific evidence, there were numerous articles
from the scientific literature that were introduced into evidence as exhibits. The question arises as to
their evidentiary value. Justice Osler in Rothwell again provides guidance:
The principal value of the studies, and of the various articles and leamed papers
to which reference was made in the course of the trial, is to act as touchstones
which may be used to test the opinions of the witnesses who gave viva voce
evidence and filed their reports before the court. While my conclusions must be
based upon the evidence, and that of course means that I must assess and choose
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between the evidence of the experts where they are not in agreement, I may use
the articles and reports as one of my means of assessment. While in most cases
the reports are not evidence ofthe truth ofthe facts or the validity ofthe opinions
stated therein, they are evidence, when such is acknowledged by the appropriate
witnesses, of the fact that they were published, they were circulated and they
were part ofwhat has been referred to as "... the general corpus of medical and
scientific leaming on the subject and can be relied upon and adopted by suitably
qualified experts": Loveday v. Renton and Wellcome Foundation Z/d , unreported
but delivered by Stuart-Smith L.J., in the Queen's Bench Division, High Court of
Justice, England, March 29, I 988.22

52

As the excerpt explains, there are three principal uses: (l) to act as "touchstones" to assess
opinion evidence; (2) to establish the fact ofpublication as part ofthe general body ofscientific
leaming on the subject; and (3) to form part of the opinion of the witness, but only if the witness
adopts passages or relies on study data from the article. During the course ofthese reasons, the
scientific articles I refer to are footnoted with a briefreference. A bibliography of the articles with a
fuller citation is found in Schedule III. A Glossary of Medical Terms is found in Schedule IV.

Order of Determination of the Common Issues

53

It is the defendants' position that the court's determination as to what, if any, risks materially
increased as a result of the addition of the Silzone coating will have a fundamental impact on what

has to be determined in respect of the other common issues. They argue that as a person who acts
without reasonable care commits no tort unless his lack of care causes damage, the defendants'
conduct need only be considered under Common Issue I on standard ofcare to the extent it relates
to a medical complication found to be at a materially increased risk under Common Issue 3.
Accordingly, they submit that the first issue the court should determine is Common Issue 3 together
with Common Issue 2 on tissue healing, which they describe as a sub-question of Common Issue 3
because any effect on tissue healing would be ofno consequence if it is not proven to materially
increase the risk of one or more medical complications.

54

I agree that Common Issues 2 and 3 are related to one another. but it is not clear to me that
addressing causation first will allow the court to narrow its standard of care analysis. The only
assistance to be derived from the authorities the parties referred to is that the court must carefully
consider the interaction between standard ofcare and causation and that to fail to consider causation
may, in some circumstances, constifute legal error.23 There are cases such as
Rothwell and Buchan where the court has chosen to address causation before standard of care,2a but
the cases do not establish a requirement that the parties are "entitled" to findings with respect to
causation before standard ofcare is addressed. This is a matter for the court's discretion.

55

As I will discuss in Common Issue 3, there is insufficient evidence to conclude that Silzone
patients are at a materially increased risk of experiencing medical complications with the exception
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of the complication known as PVL. Although I agree with the defendants that the company's
conduct need only be considered under Common Issue I to the extent it relates to this complication,
I have not found it easy to isolate the standard of care evidence for only this complication. As a
result, there is no efficiency to be gained by addressing causation first. As well, I believe that
addressing standard ofcare first will yield a more coherent narrative ofthe story of Silzone. I
therefore propose to review the first three common issues in order.

COMMONISSUE

1

Did the defendants breach a duty of care owed to class members by reason of the design, pre-market
testing, regulatory compliance, manufacture, sale, marketing, distribution and recall of
Silzone-coated mechanical heart valves and annuloplasty rings implanted in such members?

56

The parties addressed Common Issue I in two parts as Common Issue la - pre-market design,
manufacture and testing; and Common Issue lb - post-market surveillance, warning and recall. The
defendants acknowledge that St. Jude owed a duty of care to patient class members to take
reasonable care in the design and testing of its products and in its post-market surveillance. What is
at issue is whether there was a breach of that duty.

57

The existence of a duty of care is a question of law: the standard of care that applies is a
factual inquiry and defines the content of the duty that is owed.25 To establish a breach of duty, a
plaintiffmust demonstrate, without the benefit of hindsight, some act or omission of the defendant
in the present circumstances that was inconsistent with the conduct to be expected of alike-situated
party, that is, the conduct of an ordinary, reasonable and prudent prosthetic heart valve
manufacturer in similar circumstances. The measure of what is reasonable was described bv the
Supreme Court in Ryan y, Yictoria:

.

... what is reasonable depends on the facts of each case, including the likelihood
of a known or foreseeable harm, the gravity of that harm, and the burden of costs
which would be incurred to prevent the injury. In addition, one may look to
external indicators ofreasonable conduct, such as custom, industry practice, and
statutory or regulatory stand ards.26

T

Common Issue la - Design and Testing
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58

The plaintiffs do not contest their burden to show that ifSilzone materially increased the risk
of any medical complication, such increased risk was attributable to some act or omission by the
defendants that fell below the standard ofcare. The plaintiffs contend that St. Jude's testing was
inadequate and did not provide a proper scientific basis to support either the efficacy of Silzone or
its safety and that as a result, St. Jude did not exercise reasonable care in analyzing the risks and
benefits of adding the Silzone coating to its conventional valve. The plaintiffs do not clearly
articulate what level oftesting they allege was required by the requisite standard ofcare, but suggest
that different and more extensive animal and pre-market clinical studies were required before the
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valye was marketed.

59

It is the defendants'position that the nature and extent of the testing they performed satisfied
the standard of care as informed by industry standards and the regulatory environment, and that, in
any event, the plaintiffs have failed to adduce evidence to demonstrate that, ifthe standard ofcare
required further testing, this would have affected the risk utility analysis and the reasonableness
of
St. Jude's decision to introduce Silzone-coated products.

Risk Utilitli Assessment

60

The parties agree that the standard ofcare applicable to St. Jude as a medical
device
manufacturer required it to perform a risk utility assessment and to exercise reasonabte care
in
doing so' They disagree on (i) the degree of certainty the defendants were required to have about
the
benefits of Silzone before distributing the product, (ii) the reasonableness ofthe product
development process including the testing undertaken and the manner in which the testing
results
were interpreted and, (iii) the role and impact of industry and regulatory standards and practices

regulatory approval.

and

6l

A risk utility assessment is a concept adopted from United States jurisprudence that is used to
determine whether a manufacturer has been negligent in the design of a product.2u It requires
a
balancing or weighing of foreseeable risk against the foreseeable utility ofthe product
based on
information available to the manufacturer at the time of distribution of the product and without
the
benefit of hindsight. Health Canada and the FDA both apply a risk benefit analysis when reviewing
submissions to approve new prosthetic heart valves or modifications in order to determine
whether
they are safe and effective. The Health Canada witnesses both testified that this involves
weighing
the known and potential risks ofa device against the known and potential benehts and
determining
whether the benefits outweigh the risks. Ms. Johnson described this in the FDA process
as being
reasonably assured that the probable benefits to health outweigh the probable risks.

62

ln Rentway, the court provides a list ofseven factors to consider (only a few are relevant
factors in this case) but offers little guidance on how to apply these in order to
assess the

reasonableness of the risk utility assessment of the manufacturer. The defendants,
relying on
American case law, submit that a manufacturer is required to weigh the likelihood
of both the
benefit and the risk offered by a product as well as the value ofthe potential benefit
and the
seriousness ofthe potential risks. Based on the American case law cited
by the defendants as well
the U.S. case law referred to by Mr. Justice Cummingin Ragoonanan,lfind that
this is the
assessrnent that the defendants were required to undertake. Put another
way, St. Jude was required
to weigh both the gravity and the likelihood ofthe reasonably foreseeable risks posed
by the Silzone
valve relative to the potential exlent of its utility and the likelihood that the potential
utility could be
realized.

Initial Investigations
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63

The Spi-Argent technology that ultimately became Silzone was developed in the 1990s by Dr.
Piran Sioshansi, a physicist at Spire Corporation in Bedford, Massachusetts. In June 1995, Dr.
Sioshansi made a presentation to St. Jude employees about Spi-Argent. Bill Holmberg, the Silzone
project leader, first became involved in the early fall of 1995 when St. Jude's Director of Research
and Development for mechanical valves asked Mr. Holmberg to investigate the Spi-Argent
technology. Dr. Katherine Tweden had attended Dr, Sioshansi's presentation and Mr. Holmberg
asked her to assist him. Initially, Dr. Tweden was a consultant to the Silzone project while working
on other projects within the company, but apart from a three month maternity leave commencing
mid-November, 1995, she was actively involved during the initial stages of investigation and later,
during the testing phase. Her parlicipation was formalized in early December 1996 as a member of
the 'AB Cuff Tearn'.

64

Through her educational and work experience, Dr. Tweden had acquired specialized
knowledge in tissue healing research and had conducted animal studies, including sheep studies,
working with leading surgeons, pathologists, and animal study investigators in the scientific
community. Mr. Holmberg was a project engineer with the company. He was not a research
scientist, but he had led or been a member of several heart device projects at St. Jude and had some
training in experiment design and failure modes effects analysis. They were impressive witnesses
who were both deposed as part of the Silzone litigation in the United States. Neither was
successfully impeached during their many days of testimony at this trial.

65

Dr. Tweden agreed in cross-examination that it would have been better to have had a
toxicologist on the team, but the plaintiffs'own toxicology expert, Dr. Mclean, volunteered that he
thought Dr. Tweden did "some very competent and thorough work". Although the plaintiffs
suggested otherwise, I find that Mr. Holmberg and Dr. Tweden brought relevant knowledge,
training and experience to the Silzone project and approached their work in a thoroughly competent
and professional manner. As the Silzone project went forward, the team was also able to draw on
the experience and knowledge of other St. Jude scientists, the Medical Director, reputable testing
laboratories and medical and surgical consultants as well as the experience and knowledge of Spire
and those using the Spi-Argent technology. The plaintiffs' criticisms of Dr. Tweden and Mr.
Holmberg are unfounded.

66

The initial investigations of Spi-Argent occurred in tlre fall of 1995 when Dr. Tweden began a
preliminary literature review and consulted with external experts about the types of testing to be
considered. She spoke with Mr. Bianco, Director of Experimental Surgery at the University of
Minnesota and with Dr. Schoen and Dr. Fortune, who were medical consultants to St. Jude. Her
note records that Dr. Schoen recommended she look into the research by Dr. Anderson and Dr.
Durack on animal models for endocarditis. Ttris led to further reading. She also became aware of
the work of Dr. Rolf Bambauer who was using the Spi-Argent coating on catheters. She reviewed
his articles and spoke to him personally about the results of his work.28

67

Sims Deltec, a manufacturer of medical products, was also using the Spi-Argent coating on
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catheters. Dr. Tweden, Mr- Holmberg and Jonas Runquist spoke with
Dr. Harry puryear, a scientist
at the company. Dr. Tweden's testimony, confirmed by a note made
at the time, describes some of
the difficuliies that it encountered with testing and some of their concerns
about the coating coming
off, but the note also records that "it appeared to be an effective technology". Sims
Deltec used a
silicone rubber substrate and Dr. Tweden and Mr. Holmberg satisfactorily explained
why they did
not believe that the adherence concems described by Dr. Puryear would apply
to the Dacron cuff.
This was confirmed by Spire's testing which showed excellent aahe..nre
on Dacron.

Littre Spi-Argent coating

68

Dr. Tweden concluded that Dr. Bambauer's work assessing the Spi-Argent
coating on
hemodialysis catheters and catheter cuffs was particularly relevant uniporitiu..
Thesg iarly
enquiries were followed by a conference call with Dr. Sioshansi and
Mi. Barry of Spire about the
Spi-Argent coating as there were two possibilities: Spi-Argent I and Spi-Argent
II. At the end of
November, Mr. Hoimberg and several other St. Jude employees travelied
tolhe Spire facility in
Massachusetts to look at the feasibility of the Spire technology for
the Silzone project and to make a
"golno go" decision about moving forward. Before this, no decision had been made
to form a
project team or proceed with testing, but the information obtained from
these investigations was
favourable. Spire made a positive impression during the visit and the technology
looked promising.
I am satisfied that St. Jude conducted reasonable investigations of Spire, the Spi-Argent
coating ald
the coating process before deciding to pursue the Silzone project.

69

Spi-Argent I that ultimately became Silzone is composed of three layers
beginning with
titanium which is applied to the substrate (the poryester fabric) to provide
adhesion; then,
palladium, which acts as an oxygen barrier; and finally, silver.
The Spi-Argent r coating was
selected because Spire had greater experience with it, specifically
onih. plty.rter fabric that St.
Jude used on its valves- It also had higher levels of antimicrobiai
activity ani had been the subject
of the majority of Spire's biocompatibility testing. The results of that
dting are found in the Spire
Master File and some of it was later relied on in the regulatory submissions.
It was discussed at the
November meeting at Spire and reviewed at other times during
the project.

70

The

Spi-Argent coating is applied using an ion beam assisted deposition
or IBAD process that
Mr. Holmberg and others observed during the trip to the spire facility. Mr.
Holmberg and Mr.
Tobin described the process and Dr. williams explained the advantages
of the IBAD process for the
silzone coating. I attach little weight to Dr. wilson's criticisms
of the uniformity of the coating from
his examination of one unimplanted valve as his opinions are
based on a faulty understanding of the
coating and cuff construction process. The uniformity of the
coating cun b" observed in the high

magnification photographs of the fabric and was confirmed by
the Jvidence of Dr. Williams.2e I am
satisfied that the IBAD process produced a relatively uniform
and firmly adherent coating and was
an appropriate technology to use for its intended purpose. The
coating was applied in conformity to
st' Jude's specifications' There is nothing to criticize in st. Jude's qrr'ii,y
ur#unce inspection of the
fabric both before and during the assembly of the valves. when problems
arose - for example, the
discolouration of gloves observed by workers assembling test
varves - they were appropriatery
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investigated and resolved to ensure that the coating was adherent.
The Silzone Project Moves Ahead

7l

Following the Spire visit, a team was formed and the Silzone project did move forward. Its
development was characterizedby a similar approach of reasonable investigation and assessment as
the project proceeded. I do not accept the plaintiffs' description ofa rushed process, implying a lack
of reasonable care. It is true that Mr. Holmberg as project leader, and Mr. Shepherd as the executive
leading the heart valve division, frequently stressed the importance of making progress and not
getting behind schedule. At times, they conveyed a sense of urgency to team members, but there is
no evidence that the tirnelines or goals for the Silzone project were unusual from a development
perspective or that it proceeded at a pace that was at the expense ofcompleting appropriate tasks,
tests and evaluation.

72

In forming this opinion, I have considered the evidence the plaintiffs rely on, including the
request to the FDA for an expedited review (the FDA refused this), the shortening of the 20 week
sheep study to 10 weeks (the FDA approved this), an early strateg1 to release the Silzone products
first in unregulated countries (the strategy was abandoned), and references to patent expiry in
various marketing documents. I agree that Mr. Runquist's May 14, 1997 letter to the FDA
requesting an expedited review exaggerated the demand for the Silzone product, but as the FDA
refused this request, nothing turns on this.

73 While it would be nai've to think that the company was unconcerned about profits or
protecting its intellectual property, no valve manufacturer would be in business very long if it
neglected patient safety and marketed products that didn't work. It also seems unlikely that a
company that didn't have a real belief in the potential benefit of Silzone, both for patients and for its
shareholders, would license the Spire technology as it did in February 1996; pursue a multi-million
dollar project to acquire the IBAD technology from Spire that was ongoing at the time of the recall
(despite the publications of Dr. Butany and Mr. Butchart raising concerns about the safety of the
valve); or put the Silzone valve into a "gold standard" RCT like AVERT. At the time, this would
have been considered a bold step as there had been few RCTs comparing two mechanical heart
valves and clinical efficacy data could have been obtained in other ways. The plaintiffs contend that
St. Jude carried on with AVERT only to assist it with the litigation that followed the recall. As the
company had no way of knowing if AVERT would show that Silzone patients were at increased
risk for other medical complications, I do not find this argument persuasive.
74

Dr. Flory, Mr. Shepherd, and the other St. Jude witnesses who testified on this point did not
dispute that patent expiry was a consideration in the development of the Silzone valve, but the
evidence satisfies me that it was not a consideration that affected the amount of testing that was
done or the analysis of that testing. Evidence that a business is motivated by profit cannot, without
more, be treated as evidence that it fell below the standard of care. At most, the evidence
demonstrates that St. Jude behaved as would be expected of a commercially-motivated party.
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75

I am also satisfied that St' Jude thoroughly investigated problems when
they arose, for
example, the corrosion and leaching concerns that were the subject
of Mr. Hormberg,s August 2r,
1996 letter to Dr' Sioshansi and the excess pannus observed on
two valves in the Long Term Sheep
Study' Mr' Holmberg sought advice from Dr. Roger Stahle, an extemal
corrosion specialist and
consulted the fabric supplier and fabric consultants. Dr. Tweden sent
the valves to Dr. Schoen to be
reviewed' Mr' Holmberg understood that unless these issues were addressed
satisfactorily, it would
slow down or stop the project and he acted reasonably in seeking advice
and finding solutions, as
did Dr' Tweden- I accept that the company wanted to get the product
to market quickly, but the
evidence as a whole satisfies me that this was not at the expense
ofproduct safety.

76

All ofthe safety issues raised

in the trial - including excess pannus, dehiscence and
paravalvular leak, systemic and local toxicity, increased thrombolenicity,
and adherence ofthe
coating - were formally identified as potential risks during the Failure
Mode Effects and Criticality
Analysis (FMECA) in December I 996 and in July 1997. The FMECA provided
a structured format
for the analysis ofthe relative risks of each potential failure and recorded
the results of the testing
that had been done or was ongoing that provided assurance that
the addition ofthe Silzone coating
did not ffeate these additional risks. In order to bring a variety ofperspectives
to the discussion,
participants included not only members of the project team, but
also managers and scientists
involved in other projects and from other divisions. A similar format
was used tbr the Design
Review Meetings that Mr. Holmberg led.

77

The plaintiffs criticize FMECA as coming too late in the development
process, but I accept
Dr' Tweden's evidence that the identification of potential failure modes formeO
a part of the design
and testing process and the project team began biainstorming
potential failure modes informally
from the beginning of the project. This is comoborated by the company's
Regulatory Assessment
signed April 10, 1996, which identified at an early time
inadequate tissue inlrowth - one of the
plaintiffs'main contentions - as a possible risk of the Silzone
coating.

78

I also accept the evidence ofDr. Tweden that over the course ofthe project
she reviewed
hundreds ofarticles and abstracts in the scientific literature
on the biocompatibility of silver. From
her review of the literature, Dr' Tweden concluded that cytotoxicity
was directly related to the
concentration of silver ions available. Each sewing cuff contained
Lnly a tiny amount of silver between I7 and 50 mg - depending on the size of ihe valve.
As silver ions from metallic silver

ionize much less readily than from silver salts, she concluded
that cytotoxicity would be at an
acceptable level as there would be fewer silver ions available.
Dr. Tweden,s conclusions were
confirmed by the results of the pre-market safety testing and are
consistent with the published

literature on the toxicity profile of silver. In common Issue
2, I will review the scientific literature
and explain why it supports Dr. Tweden's conclusions.
The Utility Assessment
Potential Utilitv/Benefi t of Silzone
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79

The Silzone valve was designed and manufactured to directly reduce infection while having
no adverse effect on tissue healing when compared to the uncoated Dacron cuff. The coating was
applied to the specific area where infection often started, the sewing cuff. A starting point is to
consider whether there was a reasonable basis for the company to pursue a technology to reduce the
incidence ofpost-operative infectious endocarditis, specifically, prosthetic valve endocarditis (PVE)
in St. Jude's conventional valve sewing cuffs. Experts called by both the plaintiffs and the
defendants gave evidence as to the rate or incidence of endocarditis among prosthetic heart valve
recipients and as to its morbidity and mortality. While varying numbers were provided, the
conclusion to be drawn from the evidence from both sides is that, while PVE is relatively rare, its
potential consequences are very serious. Mr. Butchart, the plaintiffs' expert,agreed that "prosthetic
valve endocarditis is the most feared complication after valve replacement surgery." pr. Sexton, the
defendants'expert and a leading authority on endocarditis, described it as a "terrible disease".

80

Dr. Sexton testified that there are different rates of morbidity and mortality at different
medical cenfes, but that a blended average would be that about halfofpatients who have PVE
require reoperation and roughly one third die as a consequence ofthe infection. In the late 1990s,
approximately 70,000 of the defendants'valves were implanted each year. Applying a PVE rate of
l%o per patient year, approximately 2800 patients would contract PVE. Of these, approximately
1400 would require reoperations and 930 would die over the anticipated four year period ofthe
AVERT hial that was to assess the clinical efficacy of Silzone. Although these numbers are not
large, PVE was a serious enough issue that some surgeons, including those at the Mayo Clinic, were
dipping valve sewing rings in antibiotics prior to implantation in an attempt to minimize the risk of
PVE without any evidence that this was effective.

8l

PVE is treated with a heavy course of antibiotics. The expert testimony confirmed that in the
1995-1997 timeframe, the medical and scientific communities were increasingly concemed about
antibiotic resistance, and at the same time, silver was gaining popularity as an antimicrobial agent.
Device infection is often caused by biofilms which are more resistant to commonly used antibiotics
and very difficult to treat with systemic antibiotics. Silver has the unique ability to stop the initial
phase of bacterial attachment that leads to formation of a biofilm. As well, endocarditis is caused by
a number of different organisms and there is no single antibiotic with as broad a spectrum of
activity against microbes as silver. Dr. Williams, the most knowledgeable expert on the
biocompatibility of silver, testified that there was a reasonable scientific basis to use the Silzone
coating for the purpose of reducing endocarditis. Dr. Hancock, a microbiologist and the most
knowledgeable expert on infectious organisms and the behaviour ofbacterial cells, agreed.

82

Dr. Christakis downplayed the desire of the medical community for a heart valve with
antimicrobial properties stating that there was no "clamour" for such a product, but St. Jude was not
alone in investigating the use of antimicrobial coatings. Dr. Butany recalled that at the time,
"everybody was trying to develop sewing cuffs which would prevent endocarditis". Dr. Errett, Chief
of Cardiovascular and Thoracic Surgery at St. Michael's Hospital in Toronto, described the efforts
of two competitors who were also investigating impregnating sewing cuffs with antimicrobial

Page 28

agents, including a project similar to Silzone that applied silver to the pledgets in addition to the

sewing cuff.

83

It seems unlikely that St. Jude and its competitors would be interested in developing a product
that the medical community was not going to use. In fact, all of the surgeon witnesses calledby the
plaintiffs, including Dr. Christakis, used the Silzone valve when it became available. It was used by
leading medical centres in Canada, the United States and Europe, including the l7 centres
participating in AVERT' Mr. Butchart, who later was extremely critical of the valve perforrnance,
's
felt at the time that it had potential benefits for patients and agreed to include it in CERFS, the study
he was conducting at his hospital in Cardiff, Wales. In my view, this is strong evidence that a
mechanical heart valve with antimicrobial properties did meet a perceived need and corroborates the

testimony of Mr. Shepherd and Mr. Holmberg that they understood there was suppoJwithin the
medical community for St. Jude to develop a product that had the ability to reduce the risk of pVE.
That other manufacturers were also interested in developing a similar product is further
corroboration of their evidence.

84

The conclusion to be drawn from the evidence is that a mechanical heart valve with
antimicrobial properties did rneet an important need and the potential utility of Silzone was
considerable for this group of patients. Although the risk of developing endocarditis was very small,
the consequences were very serious. As discussed in Common Issue 2, the state of knowledge
at the
time was supportive of the use of silver in medical products to reduce the incidence of infection and
promote healing. There was a reasonable basis for St. Jude to pursue a technology using silver
to
reduce the incidence ofPVE.
The

Eficacy Testing Program Animal Efficacy Studies
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As I have already mentioned, at an early stage in the Silzone project, Dr. Tweden began to
consult with external experts, including Mr. Bianco and Dr. Schoen about the type of testing they
might recommend. Her note of September 13, 1995, records a conversation with Mr. Bianco who
was highly regarded by Dr. Tweden for the work he had done in development of animal models
for
testing prosthetic heart valves. Based on these discussions and her reading, Dr. Tweden concluded
that there was no established animal challenge model for PVE that could be used. She became
aware of an animal model for native valve endocarditis, but I accept her explanation
that this model
was not suitable for a prosthetic heart valve.

I
I
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I

The challenges involved in performing an animal efficacy study were outlined in
St. Jude's
letter to the FDA on December 29,1995 when Mr. Runquist notified the FDA of the proposed

mechanical heart valve project with Silzone and explained why the company did not plan to pursue
pre-market animal efficacy studies. Instead, St, Jude proposed to the FDA that it submit

relatively
limited labelling claims based on Spire's in vitro data and then pursue post-approval efficacy studies
over several years. The FDA's agreement with this approach is consistent with Dr. Wustenberg's
opinion that in the 1995-2000 timeframe, the FDA wanted animal data for antimicrobial
devices if it
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could get it, but allowed approval of devices without this data. In that event, it did not allow
manufacturers to claim clinical efficacy. As a result, the FDA approved a label for Silzone products
that was also reviewed by Health Canada and read: "The Silzone coating has been shown ln vitro to
reduce attachment and colonization of microorganisms frequently associated with endocarditis".
That the Silzone valve enjoyed widespread use based only on in vitro efficacy claims is further
evidence that the medical community supported the development of this product and believed it had
potential benefit for patients even though clinical efficacy had not been shown,

87

The challenges of an animal efficacy study that St. Jude described in the letter to the FDA
confirmed
by the expert testimony of Dr. Hancock and by Dr. Wustenberg, the defendants'
were
exp€rt on industry standards for animal testing. Their opinions support the conclusion of Dr.
Tweden and the project team not to pursue pre-market animal efficacy studies. Dr. Hincock
testified that he had reviewed the literature and had been unable to find any previous studies using
an endocarditis model in a large animal. Among other issues, such a study would have required
large numbers of animals, raising ethical concems, and it was questionable whether the animal data
would apply to humans. Dr. Hancock explained that even if a challenge model could be developed,
it would still be of doubtful validity to the clinical situation because these models cannot recreate
the conditions of endocarditis infection found in people with replacement heart valves. St. Jude's
post-submission attempt to inoculate the sewing rings of valves with bacteria before they were
implanted in sheep did not proceed past the method development stage. A systemic inoculation
large animal model was also proposed but the institution where the study was to be conducted
rejected it due to animal welfare concems.

88

Dr. Wustenberg described the technical difficulties manufacturers encountered at that time in
obtaining reliable and repeatable results for antimicrobial coatings on long-term implantable
devices. Virtually all of the testing was done by implanting materials infected with various
infectious agents under the skin of small animals. St. Jude ultimately experienced all of these
difficulties in their post-submission attempts to develop in vivo effrcacy models in rabbits and
guinea pigs. These failed attempts support the opinion ofthe defendants'experts that there was no
animal model available at that time for testing antimicrobial coatings that would provide repeatable
results that could be extrapolated to humans. Neither Health Canada nor the FDA raised any
concem that an animal efficacy study had not been conducted. I find that St. Jude's decision not to
pursue pre-market animal efficacy testing was reasonable and in accordance with industry standards
at the time.

In Yitro Testing

89

The evidence that bears on this comes from Dr. Tweden and Dr. Hancock. Although the
plaintiffs' expert, Dr. Olson, is also a microbiologist, the plaintiffs did not seek to qualify him to
give opinion evidence on this subject. Dr. Hancock was the only microbiologist to testifu at trial. He
is Professor of Microbiology and Immunology at the University of British Columbia, the Director of
the Centre for Microbial Diseases and Immunity Research. and a Canada Research Chair in
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Microbiology.

90

St. Jude relied on tests that were perfonned using the Dow Coming Flask and NYS63 methods
of testing. Dr. Hancock confirmed that these were standard efficacy tests and that the four
microorganisms that were tested are major causes of endocarditis. The results showed that Silzone

was effective against all four endocarditis-causing infectious agents. Dr. Hancock also explained
and put into context some of the inconsistent test results such as the Dow assay on April I 0, 1996
that the plaintiffs emphasize in their submissions. He agreed that this was a flawed result
corroborating Dr. Tweden's conclusion that there were problems in the laboratory on that
experimental day and that it was appropriate to repeat the test.

9l

After reviewing all of the results, including the inconsistent data, Dr. Hancock Concluded that
these tests demonstrated that Silzone had the potential for clinical efficacy to reduce endocarditis in
patients. No expert criticized the company for not having a "pass/fail" criterion for the
microorganism reduction tests and the plaintiffs did not cross-examine Dr. Hancock on this issue.
Dr' Hancock's uncontradicted evidence that these tests provided strong evidence of Silzone's ability
to kill the bacteria that cause endocarditis and prevent bacterial colony formation conoborates Dr.
Tweddn's view that the results of the testing were promising. Dr. Hancocks' opinions addressed each
ofthe plaintiffs' arguments about the efficacy testing and support the defendants'position that there
was a reasonable scientific basis for the company's beliefthat Silzone had the potential to reduce the
incidence of endocarditis

92

St. Jude also performed parallel streak tests on the Silzone fabric and obtained inconsistent
results. While the parallel streak test is a standard efficacy test, Dr. Tweden concluded that it was

not appropriate for the Dacron fabric due to the fabric's three-dimensional nature. In order to have a
meaningful test, organisms needed to be seated on the interstices of the fibres. Mr. Tobin testified
that Spire had reached a similar conclusion because the silver did not come off the surface at high
enough rates to set large zones ofinhibition and, therefore, did not have that much sensitivity or
usefulness for the Spi-Argent coating. Dr. Hancock agreed that it would have been inappropriate for
St. Jude to draw conclusions about the antimicrobial activity of Silzone based on these tests because
it was not an appropriate assay to test a surface-associated substance that does not diffuse rapidly.
However, the results did confirm the low rate of ionization of the silver ions.

93

The plainfiffs rely on the fact that that these tests, and also those done by Spire, showed that
Silzone set a zone of inhibition, or "kill-zone", against certain microorganisms demonstrating that
Silzone "leached" from the fabric. They suggest that this showed that Silzone was capable of

inhibiting cellular growth and destroying cells not in direct contact with the fabric. Dr. Hancock
reviewed the zone of inhibition testing reported in the Spire Master file as well as the testing
performed on behalf of St. Jude by NAmSA, a reputable testing laboratory. He confirmed
that there
was an indication of a small zone of inhibition in a couple of test results for one particular
organism
and none against other organisms, but he agreed with St. Jude's conclusions
that the most that could
be concluded from these tests was that not much silver was diffusing away from the
surface of the
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fabric. In response to the plaintiffs' argument on cell destruction, he testified that whether or not
there was a zone of inhibition, the results of this kind of testing with bacteria and fungi do not
provide useful information about the effects on human cells as zone of inhibition testing is not a
standard assay for measuring the killing of human cells as opposed to bacterial cells. Dr. Hancock
was the most qualified to discuss this and his testimony on this point was not challenged.

94

At the time the valve was distributed, St. Jude had not established that an antimicrobial
coating would be clinically effective against PVE. Instead, St. Jude decided to seek regulatory
approval for the valve with limited labelling claims as to efficacy based on in yiho testing, relying
on AVERT to subsequently demonstrate clinical efficacy. It is the plaintiffs'position that St. Jude
could not establish the efficacy of Silzone with the appropriate degree of certainty through in vitro
testing and should have delayed introducing the Silzone valve until it had completed i pre-market
clinical trial. The main reason they advance is that Silzone was an unproven modification to St.
Jude's "gold standard", low complication rate, conventional valve. Their argument appears to be that
as the conventional valve was a safer alternative, the standard ofcare required the defendants to
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show that Silzone was effective in patients and posed no additional risk in order to be able to
conclude that the Silzone valve truly represented a benefit over the conventional valve that
outweighed its risks.

95

The availability of safer products to meet the same need is a factor in the risk utility analysis,
but the plaintiffs'argument ignores that PVE was a known risk with the conventional valve that the
Silzone valve had the potential to address. Every heart valve patient who received a conventional St.
Jude valve was at a small but serious risk of experiencing this complication that is difficult to treat
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and associated with high morbidity and mortality. This was the need that was being addressed. The
risk utility analysis did not require St. Jude to assess whether the benefits ofthe Silzone valve
outweighed the benefits of the conventional valve relative to their risks. Rather, it was required to
consider whether the potential benefits associated with the addition of Silzone outweighed the
potential risks of Silzone.

96

,

As well, the plaintiffs' argument is premised on the assumption that there was an increased
risk with the Silzone valve over the conventional valve. In January 2000, the AVERT data showed
that some Silzone valve recipients were at an increased risk of explant due to PVL, but this was not
known or foreseeable at the time the valve was distributed. While in some cases the existence of a
safer alternative to meet the same need can be a relevant factor in the risk utility analysis, in the
circumstances ofthis case, this reasoning imports a hindsight analysis. In any event, the
conventional valve did not meet the same need as the Silzone valve because it did not address the
risk of PVE.
Regulatory Submissions

97

Although the plaintiffs' experts did not criticize the efficacy testing or the reporting ofthe test
results, the plaintiffs contend that St. Jude did not fairly report the efficacy testing results in the
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regulatory submissions and, as a result, the FDA and Health Canada were not in a position to
adequately assess the test results. The essence of the evidence from Dr. Butler and Dr. Freeland was
that, while Health Canada was relying on the information received from a medical device company,
they expected the manufacturer to exercise judgment about what to include in a submission and did
not expect information that was not scientifically relevant or reliable. If there was difficulty
replicating results, Dr. Butler expected contradictory information to be resolved. In my view, this is
what St. Jude did. Dr. Hancock testified that St. Jude's submission included a fair representation of
the test results and fairly and accurately summarized the testing and the company's interpretation of
the results. This evidence was uncontested and I agree with it.

98

The plaintiffs also allege that the SNOC submission was misleading with respect to the
sufficiency ofthe pre-market efficacy testing as it failed to disclose St. Jude's plans to conduct a
post-market clinical efficacy study or an animal challenge study "and thereby cast doubt upon the

regulators'ability to weigh the respective risks and benefits ofthe Silzone product". I must say I
have difficulty understanding this argument. However, it was clear from the submission that a
clinical trial to demonstrate efficacy had not yet been conducted. While the in vitro efficacy testing
supported the potential benefits of Silzone, Health Canada understood the limitations of that
evidence. As Dr. Butler said:
[St. Jude Medical] did prove efficacy in the fact that this valve worked in
animals. The animals would have died if this valve wasn't effective ... you know,
as a valve, it was effective. That - the animal study proved it. The valve could be
implanted, the valve worked, it didn't leak. So in other words the valve was
proven to be effective as a valve. But they did not prove that the Silzone coating
prevented infection.

99 The plaintiffs point to the uncontradicted evidence from AVERT that Silzone was nor
effective in reducing the incidence of infective endocarditis as evidence that St. Jude's claims that
Silzone would be beneficial "were proven false". Clinical efficacy was not proven in AVERT, but
as the trial was stopped prematurely, it may never be known whether a study of 4400 patients
rather
than 800 patients would have shown a reduction in the rate of infectious endocarditis.
100

The evidence as a whole shows that St. Jude's view of the potential efficacy of Silzone was
reasonabfe at the time- The in vitro efficacy testing demonstrated that Silzone was effective
against

infectious agents that commonly cause endocarditis. Products on the market at that tjme, such as
treatments for wounds and burns, showed silver to be effective againsi bacteria and promote
healing. Dr. Bambauer's experience with the spi-Argent coating on catheter devices in a
blood-contacting environment showed that it reduced infection in patients. The scientific

literature
(to be discussed in Common Issue 2) reported the effectiveness of silver in killing
bacteria and
preventing them from attaching to surfaces. It was reasonable for the defendants
to conclude that a
Silzone coating had potential benefits and could be clinically effective in reducing the
incidence of
PVE.
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The Risk Assessment
Industry Standards for Safety Testing

101

Compliance with regulatory and industry standards can be useful evidence ofreasonable
conduct, although this is not necessarily co-extensive with the standard of care.30 As manufacturers
often play a role in setting the industry standards that they are required to meet, the court must
consider whether the industry standard is one that requires an appropriate degree ofcare and, ifmet,
will discharge the manufacturer's duty of care. Industry standards can be reflected in commonly
accepted industry guidelines and also by the steps that other companies in the same industry take in
designing and testing similar products in order to address reasonably foreseeable risks associated
with the use of these products.

102

It is common ground that at the time the Silzone valve was developed, the industry standards
for pre-market testing ofa modification to an approved prosthetic heart valve included reference to
written standards for pre-market testing in the FDA's Draft Heart Valve Guidance and ISO 5840 and
ISO 10993, which are standards published by the International Standards Organization (ISO). The
drafting of the Heart Valve Guidance was a collective effort between the FDA. heart valve
manufacturers, the medical community, academics, and public stakeholders. The ISO publishes
consensus standards which are developed from committees composed of industry participants,
academics and representatives from regulatory agencies from around the world.

103

Dr. Butler of Health Canada identified the Heart Valve Guidance and ISO 10993 as
standards that Health Canada reviewers consult when reviewing Notices of Compliance (NOCs)
and SNOCs for heart valves. The plaintiffs led no evidence at trial of Canada-specific industry
standards and they acknowledge that the FDA's Guidance document and ISO standards are relevant
in determining whether St. Jude met industry standards.

104

Neither the Heart Valve Guidance nor ISO standards prescribe mandatory testing. Instead,
they outline recommended testing and suggest the kinds of tests that might be done. The Heart
Valve Guidance specifically contemplates that rnanufacturers may achieve the same testing
objectives by other means, or may justiS not performing the recommended tests where a
justification or explanation is provided to the FDA. The plaintiffs'toxicology expert, Dr. Mclean,
testified that "[ISo standards] give guidance to people who are doing safety testing ... by giving
them advice which comes from experienced toxicologists and with very large input from industry.
... [b]ut it is up to experienced, knowledgeable investigators to decide which tests are applicable for
the particular device, material and site of implantation".

105

As the Heart Valve Guidance and ISO standards were intended for new prosthetic valves,
their application to modifications of existing valves required some interpretation on the part of the
manufacturer as to the sections of the written standards that applied and, if they applied, the extent
to which they needed to be followed to perform adequate safety testing for the modification in issue.
Ms. Johnson testified that a manufacturer's assessment of how the written standards would be
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applied was frequently reached through informal communication with the FDA prior to submission
for approval. St. Jude's proposal to shorten the 20 week sheep study recommended in the Heart
Valve Guidance to l0 weeks is an example. A December 15, lggT conference call among
Mr.
Runquist, Dr. Flory and FDA personnel to discuss the FDA's request for further information
following the FDA's non-approvable letter is another example.

106

While the plaintiffs acknowledge the relevance of the Heart Valve Guidance and ISO
standards, they dispute that there is any industry standard or practice to measure the
defendants'
conduct against because it is left to the manufacturer to determine which guidelines
apply and the
manner in which to comply with these guidelines. In the circumstances of the introduction
of a
cornpletely new medical device or the modification of an existing device incorporating
a never
before used material, the plaintiffs argue that it is difficult, if not impossible, to iAenti-t
a
recognized industry standard. I do not agree. Ifthis were the case, industry practice
would be
irrelevant for every new product.

107

The prosthetic valve industry was well-established at the time the Silzone
valve was
developed. Industry and regulators had acquired considerable experience in addressing

modifications to previously approved valves. In fact, the predicate device - the Masters
series
mechanical heart valve without Silzone - itself had been approved in 1995 by way
of a submission
for a SNOC. The Masters series valve modified the St. Jude standard vulve by adding a rotatable
cufffeature. The st. Jude standard valve had originally been approved uy way ofa Notice
of
Compliance and itself received a number of SNoCs for modification, piio. to the development
and
approval of the Masters series. While it is true that the specific tests manufacturers
perform may
vary depending on the nature ofthe modification, the experts on both sides considered
industry
practice in reaching conclusions about how to measure the defendants' conduct
in regard to the
Silzone modification.
Expert Witnesses

108

The most probative evidence on industry standards comes from the expert
witnesses. As I
mentioned earlier, Ms. Johnson was the drafter of the FDA's 1994 Heart Valve
Guidance, a former
FDA lead reviewer of regulatory submissions for prosthetic heart valves from 1990 to 1995,
and the
voting member from the FDA for the 1996 version of ISO 5840. She had worked with
and./or
trained the reviewers at the FDA who later evaluated St. Jude's PMA Supptement,
She was clearly
the most knowledgeable witness about the Heart Valve Guidance and the
FDA's process for
approval of a new heart valve or a modification. Ms. Johnson's testimony
on industry practice was
based largely on her experience at the FDA in the period immediately
before the development of the
Silzone valve- While she conceded there was no specific industry
standard for pre-market testing of
a valve with a silver-coated cuff, she described the industry
standards for testing ofprosthetic
valves generally, and specifically for modifications to prosthetic heart
valves, and provided

opinion that St. Jude met those standards.

her
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I also touched on the qualifications of Dr. Williams earlier. He has canied out many studies
investigating the cytotoxicity of metallic materials, particularly silver. He has extensive experience
investigating the effects of biomaterials in animal models and specific experience with prosthetic
heart valves. I expand on this and review the qualifications ofDr. Rodricks, the defendants'
toxicologist, in Common Issue 2.

110

The defendants' experts provided clear and unequivocal opinions that the pre-market testing
to assess the safety ofapplying Silzone to the sewing cuffwas reasonable and in accordance with
industry standards. The plaintiffs sought to neutralize the impact oftheir evidence by arguing that
none of the defendants' witnesses had any experience in the pre-market testing ofa silver-coated
permanently implantable medical device that required adequate tissue healing to function safely.
This is merely a variation ofthe argument that there can never be an industry standard for the
testing of a heart valve or modification because there is no other device that is identical.
Collectively, these witnesses have relevant and extensive knowledge and experience in
biomaterials, biocompatibility and toxicity testing, and in the written standards and industry
practices that apply to testing of modifications to prosthetic heart valves.

lf 1

Dr. Mclean, the plaintiffs'toxicologist, was certainly qualified to discuss the toxicity testing.
In fact, Dr. Mclean evaluated the same testing protocols that are now in issue in the trial in 1999 in
his role as a consultant to the MDA in the United Kingdom. He prepared a report to the MDA on
the sufficiency ofthe defendants'testing and the potential toxicology issues concerning the Silzone
valve.3l He described the kinds oftests that were appropriate for devices containing blood and
tissue, and concluded:
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... It is therefore noted that SJM have sponsored all ofthe aforementioned
standard studies except for carcinogenicity bioassays and that all of these appear

to have been performed satisfactorily to GLP standards.

ll2

In contrast, Dr. Mclean in his testimony at trial criticized the fibroblast and hemolysis tests
well as a washout study that assessed the potential loss of silver ions from the coating. His
explanation in cross-examination was that he had not made it clear in his report to the MDA that St.
Jude conducted "the wrong tests". If the testing methodology he proposed at trial was important to
obtaining reliable test results, it is reasonable to think that this would have been discussed in his
report to the MDA. His testimony is also inconsistent with his evidence that ISO standards allow
discretion on the tests and methodology that can be used. His failure to satisfactorily explain these
inconsistencies impaired the credibility of his evidence.
as

113

His evidence was firrther weakened by his admisgion that he had read only the regulatory
submissions and had not reviewed intemal company documents that discussed the reasons for the
selection of tests tiat were used to evaluate the biocompatibility of Silzone. Finally, he admitted
that he had no experience with the Dacron fabric and was therefore not in a position to know if the
alternative tests he proposed would be suitable for a woven fabric. In view of these shortcomings in

I
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his testimony, where the opinions of Dr. Mclean conflict with those of Dr. Rodricks and
Dr.
Williams, I prefer their evidence.

ll4

The plaintiffs tendered Dr. Olson as an expert on industry standards for the animal testing.
He offered opinions on the use of power calculations to determine the number of animals to
be
included in an animal study, the role of Good Laboratory Practices (GLP) in the conduct of

animal

studies, and whether the defendants' study complied with ISO 5840. Dr. Olson had designed
and
conducted numerous animal studies, including sheep studies, but prior to this litigation,
Dr. Olson
had never worked with the Heart Valve Guidance or done a study using ISO 5840.
Over the

objections of the defendants, I ruled his evidence admissible, but I attach less weight to it.rz
The Safetu Testing

115

The nature and quality of the testing a manufacturer performs will normally satisfy the
standard of care so long as it meets industry standards and those standards are reasonable.
The
plaintiffs do not clairn that the industry standards are unreasonable. They submit that Silzone
valve
patients were exposed to unnecessary risk as a result ofa poorly designed and poorly
executed
pre-market testing strategy that was "inadequate and rushed". I have said earlier
that I am not
persuaded that the pre-market testing program was rushed at the expense ofsafety.
Inadequate
testing may be the basis for finding a breach of the standard of care if testing would
have resulted in
a reasonable decision not to manufacture the product in light of its inherent
hazard. Otherwise, the
failure to test will not normally result in liability because the failure does not cause the
loss.rl

116

The plaintiffs allege that St. Jude conducted only the minimum in vifro tests, abbreviated
the
sheep studies, and conducted a limited clinical study (LIMRA), and that this amounted

to

inadequate testing. They referred me to two Superior Court decisions in which the
court found the
defendants' testing to be inadequate.3a In Willis, the court held that one year of testing
was
insufficient, but provided no guidance in determining the measure of adequate testing.
ln Alie, the
industry had established guidelines lhat recommended that before fly-ash supplemented
cement was
poured, it had to be sampled and tested. In that case, the defendant manufacturer,
Lafarge, did not
carry out these tests or arrange for the concrete mixer to do so. The court concluded that
the
defendant's protocol for testing did not meet the requirements of the standard.

ll7

A failure to meet industry guidelines for testing is a relevant factor in the standard of care
analysis, but in this case, the evidence shows that standard tests were performed
that met the testing
recommended by the Heart Valve Guidance and ISO standards. The essence
of the
position is that St. Jude should have perfor.med different tests or used alternative
methods of testing
or performed more tests, but there is no direct evidence that this testing was necessary
or that it
would have changed anything. It is not sufficient to claim that the defendants
should have done
more testing without also showing (a) that such tests were possible, and (b)
that this would have
affected the risk utility assessment and made it unreasonable for St.
Jude to manuf'acture and market
Silzone products. This evidence was lacking on both counts.

plaintiffs,
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Dr. Williams concluded that the pre-market testing was reasonable and performed in
accordance with the Heart Valve Guidance and industry standards. Ms. Johnson concluded that the
testing, as described in the regulatory submissions, met industry standards. Dr. Rodricks evaluated
the toxicity testing and concluded that St. Jude had exercised a thorough and reasonable approach
and conducted reasonable and appropriate testing. A review ofthe testing supports their opinions.

In Vitro and Small Animal

Studies

lf9

The potential for toxicify or cytotoxicity was evaluated in a series oflaboratory tests and
small animal studies with mice and rabbits that Spire had performed on the Spi-Argent I fabric as

well as in additional fibroblast tests that St. Jude conducted. Fibroblasts are a type of cell involved
in tissue healing. The toxicity testing investigated local and systemic toxicity, including differences
in tissue reactions, direct cellular changes and cell death. St. Jude also conducted a washout study as
well as testing for fabric performance and corrosion.

120

The defendants acknowledge that generally, it is preferable that all testing lor medical
devices be perforrned on the finished product, but the ISO standards - which are umbrella standards
for biocompatibility testing - do not preclude testing on representative samples from the final
product or material. The testing performed for Spire was done in reputable laboratories using
standard protocols and no expert criticized St. Jude for relying on Spire's test results. The FDA
asked St. Jude to justiff this and St. Jude's rationale for using the Spire testing was explained in a
December 1997 Amendment to the PMA Supplement that the FDA accepted.

l2l

St. Jude performed testing to assess the potential loss of silver ions from the cuffin the form
of galvanic corrosion testing and a washout study. Galvanic corrosion is a standardized test

appropriate for evaluating a valve with metal components and is referenced in both the Heart Valve
Guidance and ISO 5840. The first results showed very high values, but once the surface area ofthe
fabric was correctly estimated, the corrosion rates were very low: 5 to 95 angstroms per year.

122

In the washout study, two samples of the fabric and two assembled valves were tested. The
washout study performed on the valve showed a larger release of silver in the first few days, which
then dropped over time. Dr. Mclean testified that the test solution in the washout study became
saturated and only showed a levelling off in the amount of silver in serum. Dr. Rodricks researched
the saturation point for silver salts and found that it was far above the concentrations seen in the
washout study. Dr. Williams agreed with the conclusions of St. Jude that the washout study showed
that silver ions would be released from the Silzone coating at a very low rate and at rates far lower
than the silver concentrations seen in the literature where patients experienced toxic effects. He
testified that neither test raised any safety concerns.

123

St. Jude conducted fibroblast testing in accordance with methods recommended in ISO
10993 and also developed a human fibroblast test using a technique called a "Live Dead" assay.
This test measured the potential for a toxic effect by observing fibroblasts exposed to the Silzone

fabric for cell changes and for whether they remained alive or died. The results were published in an
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articfe co-authored by Dr. Tweden inthe Journal of Heart Valve Disease.3s Dr. Williams and Dr.
Rodricks analyzed the human fibroblast testing performed by St. Jude. Dr. Williams testified that
the results were consistent with what was known about silver ions (i.e. that they can produce
toxicity at some level). He opined that the lack of toxicity seen until the concentration of the
solution reached 1200 ppb indicated that it was unlikely that silzone would exen any
"consequences as far as healing and performance oftissues" adjacent to the coating was concerned.

124

Dr. Mclean and Dr. Healy each criticized the indirect method of fibroblast testing used by
St' Jude, although for different reasons, but neither offered a clear opinion that St. Jude's testing did
not meet industry standards. Dr. Williams testified that while a direct contact test was possible, it
would be more difficult to derive meaningful data due to the complex weave of the Dacron fabric.
Dr. Mclean acknowledged he had no experience with the Dacron fabric. Further, bot-h Drs.
Williams and Rodricks testified that there was no benefit or scientific reason to employ a direct
contact method, that industry standards permitted both methods, and that the defendants'choice of
an elution or indirect method was appropriate.

125

Dr. Mclean also criticized the hemolysis testing performed on the Silzone-coated fabric.
This was a standard screening test to determine if red blood cells would be 'lysed' or ruptured. An
indirect hemolysis method was used and the fabric was found to be non-hemolytic. After the valve
was approved in Canada, it was retested using a direct in vrtro hemolysis method and some of the
values were found to be elevated. This testing was done because of the results seen in the testine of
the Epic valve which passed the indirect, but not the direct test.

126 Dr. Williams pointed out that all mechanical heart valves cause some hemolysis and the
factor that St. Jude wanted to measure was whether there was any additional hemolysis for the silver
ions released from the coating. In his opinion, the most appropriate way to measure this was with
the indirect method, although industry standards permit either method. No hemolytic effect was
seen in the sheep implanted with the Epic valve and St. Jude concluded that based on all of
the data,
the Silzone-coated fabric was not hemolytic. Dr. Hirsh, an intemist and haematologist, reviewed
the
results of the hemolysis testing and agreed with the company's conclusion. I conclude that the
hemolysi s testing was appropriately performed.
127

Dr. Mclean testified that the lysis seen in the Epic study is indicative of damage that could
occur to fibroblasts or other cells involved in tissue healing, although the three fibroblast tests
showed no significant toxic effect. The only study he could think ofto support his opinion that
silver metal might lyse fibroblasts was the work of Dr. Williams publishJ in a 1989 paper
that I
will discuss in Common Issue 2. Dr. Williams explained that Dr. Mclean's conclusions were
incorrect because he wrongly assumed that the form of silver used in Silzone was sintered
silver,
which is a different material. Further, as Dr. Rodricks testified, if hemolysis testing could be
predictive of toxicity to other types of cells, the scientific community would
be using the test for
this purpose. Dr. Rodricks was not aware of any toxicology textbook that listed hemolysis
testing as
a screen for cell toxicity. He testified that the only inference that can be drawn
from a positive ln
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vlfro hemolysis test is to follow up with in viyo testing in animals. To the extent that Dr. Mclean
concluded that broken red blood cells would alter the tissue healing process, his opinion is not
well-founded and I reject it.
Sheep Studies

128 St. Jude considered the most important safety issues to be whether the addition of the Silzone
coating would negatively affect healing as well as the amount of silver that would be released from
the cuff when implanted. The sheep studies were of great significance in evaluating both.
129 St. Jude conducted fwo invivo implant studies using the sheep model. The Short Term, or 4
to 5 week sheep study, was conducted between June and October 1996 and was a study with
implants of valves that were half coated with Silzone and half uncoated. Five of the sheep had
valves with Dacron cuffs and two of the sheep had valves with Teflon cuffs. The Long Term or l0
week sheep study commenced in November 1996 and was completed in April 1997. There were six
sheep implanted with Silzone-coated valves and three sheep implanted with conventional valves as
controls.

130

Dr. Tweden was responsible for the design and oversight of both sheep studies. The
examination of gross pathology and histopathology was carried out by Dr. Douglas Cameron, a
board-certified pathologist and Adjunct Professor at the University of Minnesota who had some
training with Dr. Jack Titus, a pre-eminent cardiovascular pathologist. Dr. Tweden had previously
worked with Dr. Cameron in regard to another heart valve research project and was satisfied with
the quality of his work. She participated with Dr. Cameron in the gross and microscopic pathology
on the explanted specimens. Mr. Holmberg was also present at times. Dr. Cameron did not testify
but his pathology reports were admitted as business records.

131 The plaintiffs criticize the sheep studies for being conducted with too few animals and for
too short a period of time. They contend that these studies showed that of the I 3 sheep implanted
with partially or wholly-coated Silzone cuffs, two developed such abnormal healing that one died
(KTMV-2) and the other (SJII-8) would not have survived to 20 weeks. They allege that an early
death from an unknown cause (KTMV-2), an excessive pannus formation obstructing a valve leaflet
(SJII-8), discoloured tissue, spalled silver fragments and discemable tissue healing differences all
pointed to Silzone adversely affecting critical tissue healing. I will review the expert evidence from
Dr' Factor and Dr. Wilson in Common Issue 2 in considering the effect, if any, that Silzone has on
tissue healing. The issues to be considered here are whether the Silzone sheep studies were
conducled in a reasonable manner and whether they raised serious safety concerns, as the plaintiffs
allege, or provided a reliable basis for St. Jude to conclude that the Silzone-coated Dacron cuff was
safe and effective.
Short Term or 4 to 5 Week Sndy

132

The Short Term Sheep Study was conducted partly at the University of Minnesota and partly
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at Loma Linda University in California. Its purpose was to assess tissue ingrowth into a
Silzone-coated Dacron sewing cuff at an intermediate stage of healing (30 days) to see if there was
any difference compared to uncoated polyester. A valve with a halfcoated and halfuncoated

sewing cuffwas implanted in each sheep. The sheep implanted at the University of Minnesota were
identified as KTMV and were sacrificed at different times during the study. They were given
sequential numbers at the time of implantation. KTMV-l was the first sheep to be implanted. When
KTMV-2 died at l0 or I I days post implantation, it was replaced by KTMV-3. The sheep
implanted at Loma Linda with half-coated Dacron sewing cuffs were LL-l and LL-3. There were
two sheep implanted with half-coated reflon sewing cuffs known asLL-z andLL-4.

133

Dr. Tweden had used the 'half and half model in another project and the weight of the
evidence establishes that this method provides the advantage of having a control within the same
animal. This minimizes variability from animal to animal as well as variation in surgical
procedures. St. Jude considered this study to be a feasibility study that was not intended for
regulatory submission, but it was described in summary form in the nanative portion of the
subrnission to Health Canada and Dr. Cameron's pathology reports were included as an attachment
to the SNOC submission. In them, he described findings of particulate material and discolouration
in several sheep, but he reported good healing and comparable tissue growth on both coated and
uncoated portions of the six sheep that survived to planned sacrifice.

134

The most contentious issue in the 4 to 5 week study is the early death of KTMV-2 whose
valve dehisced or ruptured and developed a paravalvular leak. The cause ofthe dehiscence was not
determined.36 The plaintiffs submit that the defendants failed to adequately investigate tJre cause of
the animal's death.

135

Dr' Tweden testified that she and Mr. Holmberg examined the explanted valve and observed
the PVlidehiscence on both the coated and uncoated sides of the sewing cuffof KTMV-2 and that
they also observed missing sutures where the PVl/dehiscence appeared. The plaintiffs submit that
Dr. Tweden's evidence i-s not credible or reliable since Dr. Tweden acknowledged that Dr. Cameron
made no notes about the missing sutures, came to no conclusion about the cause of death

of

KTMV-2, and there are no records documenting these observations. While initially, I thought it
unlikely that either Dr. Tweden or Mr. Holmberg would recall their observations of the explanted
valve from one sheep, I have since changed my mind.

f36 The early death of an animal in an animal study is not uncommon, but the death of rhis
animal was a significant event in the context of this study. The 4 to 5 week study was the first
opportunity to evaluate the Silzone coating in vivo. KTMV-2 was the second animal to be
implanted, but the first to have its valve explanted and examined. Dr. Tweden was the senior
scientist on the project and the individual who had developed and proposed the 'halfand half
method for this study. She had prior experience with this and it was important for her to determine
where the dehiscence was located in order to understand if the Silzone coating was implicated. I
have concluded that these are circumstances that make it likely she would remember whether the
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dehiscence was on the Silzone side of the cuff or on both sides. Mr. Holmberg would have been
equally concemed. He regarded this study as an opportunity to make a "go/no go" decision on the

project. If the death of KTMV-2 was device-related, this could have terminated the project. As they
were both looking for an explanation for the early death ofthis sheep, I find that their recollections
are credible.

137

I
I
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By the time of the Design Review meeting on October 24,1996, all of the sheep had been
sacrificed. Dr. Tweden testified that "part ofthe design review is you are starting to put together
your failure modes and effect analysis, and it is a group of not only the team but outside people who
are brainstorming on all the possible failure modes. So it is important to bring up any possibility".
The meeting was attended by eighteen st. Jude employees including Dr. Flory, Darin Bergman,
Director of Mechanical Valve Research and Development, and Bill Mirsch, Director of Tissue
Valve Research and Development. Many of those in attendance would have been knowledgeable
about sheep studies as this is a common animal model used for testing prosthetic heart valves. At
the meeting, Dr. Tweden discussed the results of the 4 to 5 week study, including the early death of
KTMV-2. Dr. Tweden did not recall anyone expressing concem or suggesting that further work be
done to evaluate the death of this sheep.

T
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A cross-fuctional group was also brought together in December 1996 for the FMECA
process to brainstorrn failure modes and participants there were also made aware of KTMV-2. The
possibility ofdehiscence and paravalvular leak was addressed as an effect of the potential failure
mode, "silver coating results in inadequate tissue ingrowth". Thus, there were numerous
experienced individuals at the company who knew about KTMV-2, who were familiar with sheep
studies and who had the opportunity to suggest that further investigation was necessary.
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Dr. Cameron's pathology report for KTMV-2 did not mention anything about missing
sutures, but he reported on the tissue development and found it to be comparable on both sides. His
pathology reports for the six other animals described good healing on both sides of the cuff with a
similar degree of tissue grorvth. After reviewing the pathology with Dr. Cameron for KTMV-2 and

for all the other animals in the study, Dr. Tweden concluded that the death of KTMV-2 was not
device-related. In my view, this was a reasonable conclusion to reach.

140

I also find it significant that the Short Term study results were described in a peer-reviewed
article (the ASAIO article) co-authored by Dr. Tweden, Dr. Cameron, Mr. Bianco, Dr. Razzouk,
Mr. Holmberg, John Barry, Ray Bricault and Eric Tobin.37 All were aware of the study results,
including the death of KTMV-2. It is reasonable to think that if any of the authors believed the
PVl/dehiscence to be related to the Silzone coating, they would have suggested further
investigation before publishing the article. Neither KTMV-2 nor the two sheep implanted with
Teflon valves were described in this article, as the focus of the article was the evaluation of the
Silzone coating on Dacron. In the case of KTMV-2, it died too soon after implantation to give
meaningful information one way or the other on tissue healing.
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l4l

The ASAIO article described comparable tissue ingrowth of coated and uncoated fabric with
"a more organized thinner Pannus formed on silver coated fabric." A more organized pannus
indicates better or more advanced healing, Dr. Tweden considered the thinner pannus to be a
more
ideal pannus because a thinner cuff is compatible with a milder thrombotic response to the cuff.
The
histopathology also described signs of immature or less organized pannus only on the uncoated
sides ofthe cuff and a "lamellar pattern" ofcell organization in tissue in the coated halves,

indicating advanced maturity in the pannus. Dr. Cherian, the plaintiffs'toxicologist, testified that he
would not expect to see more organized pannus if the thinner pannus was under toxic stress.

142

Finally, the study analyzed, blood samples taken from the sheep during the course of the
study. They revealed an increase of silver levels after implantation with a slight peak after
two
weeks, never exceeding 50 ppb and then declining to below quantitation levels at the time
of
sacrifice. This data suggests that there was only a small amount of released silver from the
cuff that
declined over time.
Long Term or I0 Week Study

143

The recommendation of the Heart Valve Guidance for conducting preclinical animal
studies
on new heart valves is that a minimum of six animals must survive an implantation period
of 20
weeks with at least two additional animals to serve as controls. Mr. Runquist wrote to the
FDA

on
August 30, 1996 to propose that St. Jude shorten its animal study from 20 weeks to l0 weeks
based
on previous studies (including the Short Term study then underway) that showed
that healing in the
sheep model was complete by six weeks. There was no evidence from the
Sho* Term study to
support this statement, but Dr. Tweden had been involved in other projects where she
had studied
the time course of healing in sheep. She informed Mr. Runquist that based
on her experience, sheep
would be completely healed in terms of tissue ingrofih by six weeks. While the plaintiffs
criticize
the length of the study (and the "misleading" letter to the FDA), none of the plaintiffs'expert
witnesses challenged Dr. Tweden's conclusion that tissue healing in sheep is complete
by six weeks.

144

Dr- Williams testified that if healing is complete by six weeks, differences in healing
resPonse would be observed by that time and that extending the study
to 20 weeks would not
provide any additional information on the healing response, which was the purpose
of the study.
Both the FDA and Health Canada were aware of the rationale for shortenini the
study to l0 weeks
and neither took issue with its length. Dr. Hilbert of the FDA was pathologist
a
who reviewed all of
the animal studies for prosthetic heart valves and it can be inferred that he
was capable ofassessing
the length of the study- I find that the study was of sufficient length to assess the
tissue healins
response ofthe Silzone valve,

145 The six test animals and three controls that St. Jude used in the Long Term Sheep Study met
what was recommended by the Heart Valve Guidance for a new valve and was
consistent with ISO
standards, including the principle in ISo 10993-2 to minimize,
where possible, the number of
animals used for testing' Dr. olson's opinion that industry standards
required the use of power

I
t
I
I
I
I
I
I
I

I
I
I
I
I
I
I

I
I
I

I
I
I
I

I
I
I
I
t
I
t
I
T

I
I
I
I

I
I

Page 43

calculations to determine the number of animals in the study, and that this required 25 Silzone
animals and 25 controls, is contradicted by the written standards and by the experience ofall other
witnesses familiar with pre-market testing of prosthetic heart valves.

146

I do not find it necessary to review Dr. Olson's evidence on deficiencies in the design and
conduct of the Long Term Sheep Study at Loma Linda University, such as lack of GLP compliance.
There is no evidence that any of his criticisms, assuming they are valid, compromised the reliability
ofthe data orthe study objectives ofassessing the healing ofthe Silzone-coated valve and
quantifuing the release of silver from the cuff into the bloodstream over time. At the time, it was
consistent with both industry and regulatory standards to conduct large animal studies without full
GLP compliance.

147

The Silzone sheep in this study were SJII-1, SJII-2, SJII-3, SJII-4, SJII-5 and SJII-8. The
sheep with uncoated valves were SJII-6, SnI-7 and SJII-9. The surgical staff at Loma Linda
performed necropsy and gross examination of the animals at the time of sacrifice. They reported
that all animals "seemed to be in healthy condition at the time of sacrifice". With the exception of
SJII-8, the surgical notes indicate that the sewing rings for both control and coated valves were
epithelialized, with no thrombus or vegetation.

148

Dr. Cameron evaluated the gross and microscopic pathology and recorded that none ofthe
sheep had unhealed areas. He wrote, "[a]ll cardiac specimens appeared to exhibit a similar degree of
epicardial reaction to the surgical procedure which had occurred l0 weeks earlier'|. There was no
evidence of thrombus formation. There were variable differences in areas of thin and thick pannus,
but the degree of variability was similar in Silzone cuffs to controls and Dr. Tweden testified that
the variability was similar to what she had observed in valves in other projects. Dr. Tweden agreed
with Dr. Cameron's assessment and concluded, based on the gross pathology, that the healing was
comparable.

t49 Dr. Cameron also conducted a microscopic evaluation to evaluate tissue healing and
potential toxicity, including pannus measurements, foreign body response and macrophage
incorporation of the coating material.3s He recorded his results on a chart. Using an evaluation
system for pannus formation developed by Dr. Schoen, the Silzone valves showed equal or greater
tissue grorvth into the sewing cuff than controls. There was comparable foreign body response,
indicating that Silzone permits healing without causing an undue inflammatory response. The
macrophage assessment showed that the accumulation of silver in the macrophages was not having
an adverse effect on tissue formation and growth. This is an indication that the material is
biocompatible and is not having a toxic effect.
150

Dr. Cameron concluded: "There was no apparent differences [sic] in the parameters of
granulomatous inflammatory infiltrate (giant cell formation) or degree of fibrous tissue integration
into the sewing cuff fibres of the coated and uncoated specimens. There appeared to be a greater
degree of pannus formation in the sections available in the uncoated specimens relative to the
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coated specimens although the number of observations is small." His sumrnary comment was: "The
tissue reaction to coated and uncoated synthetic materials appears to be similar by the parameters

available for study."

151

The pannus measurements were the basis for Dr. Tweden and Dr. Cameron's conclusions in
the JHVD article that there was "a suggestion" that the pannus formed on the coated cuffwas

thinner. Dr. Tweden said that word was deliberately chosen as they were unable to show a
statistically significant difference. The plaintiffs allege that testing should have been performed to
determine the effect of thinner pannus on tissue ingrowth. Dr. Tweden was not aware of a test to
assess this and there is no expert evidence regarding a testing method or whether such a test was
possible' Neither is there evidence that the thickness ofpannus affects tissue ingrowth into the cuff.

152

Two valves in this study - SJII-8, a coated valve and SJII-9, an uncoated valve -exhibited
excess pannus. As I mentioned earlier, Dr. Tweden forwarded them to Dr. Schoen for gross
evaluation. Dr. Schoen did not think the excess pannus on SJII-9 was unusual. In Common Issue 2,
I discuss the conflicting expert evidence from Dr. Factor and Dr. Wilson on this valve. It is
sufficient to note here that Dr. Schoen informed Dr. Tweden that there were two prominent suture
knots adjacent to the pivot guards and while their relationship to the excess pannus was uncertain,
he could find no other apparent cause for the excessive pannus. Dr. cameron's gross and
microscopic pathological examination of sJII-8 did not indicate any underlying problem.

153

Dr. Tweden and Dr. Cameron both came to the reasonable conclusion that the 10 week study
showed that Silzone did not inhibit, delay or impair tissue healing. It confirmed the pattem of gooj
healing seen in the 4 to 5 week study. Dr. Tweden wrote in the JHVD article: "The ten-week study
showed that both the uncoated standard cuffand the silver-coated cuffreached the same endpointof
fully healed, functional pannus.r' The paper was co-authored by Drs. Cameron and Razouk and Mr.
Bianco. While the paper is not admissible as proof of the truth of the opinions in it, it is admissible
as corroboration of Dr. Factor's opinion, and to contradict Dr. Wilson's opinion where they
differ as
discussed in Common Issue 2. It is also corroboration of Dr. Williams' opinion, which I accept,
that
the Short and Long Term Sfudies provided a reasonable assurance of the safery of the Silzone valve.
Was a

clinical trial required?

154 The plaintiffs submit that the failure to conduct a clinical trial to assess the safety ofthe
Silzone valve fell below the standard of care. At times, their submissions suggest that the
standard
of care required the defendants to delay the introduction of the Silzone valve ana conduct a
pre-market clinical trial such as A\IERT in order to show that Silzone was effective in patients

and
posed no additional risk. At other times, they refer to clinical data, but they
do not describe the kind
of clinical data that was necessary to meet the standard of care. In their submissions, they refer to a
paper by Dr. Grunkemeier as evidence that "a much smaller OPC (Objective

Performance Criteria)
study, with 800 patient-years, would have been sufficient to identify the increased risk of
major
leak."l9
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I agree with the defendants that the OPC paper is not admissible as evidence of its contents
or for the truth ofthe authors'opinions. Not only did the plaintiffs fail to call any ofthe authors at
trial, they failed to put the paper to any witness or attempt to establish through their own witnesses
or cross-exalnination of the defendants' witnesses that the Silzone valve would not have met the
OPC criteria in the Heart Valve Guidance. I therefore place no weight on this paper. This leaves a
RCT such as AVERT or the LIMRA (discussed below) as there is no other evidence on the kind of
clinical study or clinical data that might be required to meet the standard of care.

156 In the context of determining the appropriate requirements for studies generating human
clinical data for a new mechanical heart valve, the FDA, with input from many industry
participants, rejected a requirement that data be derived from RCTs for valve related morbid events
that occurred at very low rates. As the Heart Valve Guidance states, there was a concirn that "...
requiring such a study would essentially eliminate the possibility of introducing an improvement in
technology to the market before the improvement itself was obsolete".40 It recognized the need to
strike a compromise "... between knowing before the product is marketed whether it was safe and
effective for the intended use and keeping these new, innovative valves out ofthe hands ofthe
surgeons and preventing treatment ofpatients". Thus, the document that reflecls industry standards
strikes a balance between innovation and risk and did not require a RCT such as AVERT before
introducing a new prosthetic heart valve to the market, much less a modification. Instead, event
rates could be compared against pre-established acceptance criteria for clinical performance called
objective performance criteria, even though RCTs provide the most scientifically valid information.
157 In the FDA's initial communication to St. Jude in February 1996, it stated that it wished to
have some pre-market clinical data and suggested several options for providing this, including "a
clinical study via IDE or other available means, European clinical data and/or clinical data in the
Spire Master File." St. Jude responded in two ways. The Limited Initial Market Release
Authorization or LIMRA was a limited release of the Silzone valve to two European centres before
the Silzone product was released to a more general market. It provided clinical data on silver serum
levels in a small number of patients implanted with Silzone valves and monitored short-term
complications. As well, part of the Spire Master file discussing Dr. Bambauer's clinical work and
his related papers were included as part of the regulatory submissions.
158

Although the plaintiffs criticize the LIMRA as being too small to assess the safety of the
valve and the tissue healing response to Silzone, Health Canada and the FDA approved the Silzone
valve without a clinical trial beyond the LIMRA study. At the time of the submission to Health
Canada in May 1997, there was limited data on the LIMRA patients. This was updated for Health
Canada in July and December while the FDA review process was ongoing. The FDA requested an
additional summary report of the 38 patients in the study, but at no time did it require clinical data
beyond the LIMRA, let alone a more comprehensive clinical trial.

159

The Heart Valve Guidance provides that modifications to the sewing ring material require
clinical data. The plaintiffs ask me to find "on the totalitv of the evidence" that Silzone is
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"chemically fundamentally different" from Dacron or Teflon, to reject Ms. Johnson,s
evidence that
the addition of Silzone to the sewing cuffwas not considered to be a change
offabric, and to find
that industry standards required clinical data beyond the LIMRA, The plaintiffs
do not point to any
expert evidence that Silzone-coated Dacron is chemically different from uncoated
Dacron or to any
evidence ofthe kind ofclinical data that industry standards would require
ifthe provision applied.
The only evidence on this point comes from Ms. Johnson who testified that
the provision does not
apply.

160 The FDA reviewers of the Silzone modification included, as I have mentioned, Dr. Hilbert, a
pathologist experienced in valve implant studies in sheep, as well
as several engineers, a cardiac
surgeon and a biomaterials expert. All had input into the drafting of
the Heart Valve Gujdance. The
internal FDA documents show that they considered many of the issues
raised at trial in tt
."ui"*
of the PMA Supplement, but the record contains no evidence that any FDA
"i,
reviewer (or Dr. Butler)
thought that the addition of Silzone was a change of fabric, implicitly
corroborating Ms. Johnson,s
opinion that it was not.

16l

The FDA and Health Canada were clearly aware that no clinical
trial beyond the LIMRA had
been conducted. Dr' Williams and Ms. Johnson opined that industry
standards did not require this.
The plaintiffs' position is not supported by the expectations ofthe
regulators or by industry
standards. All of the evidence supports the conclusion that the industry
and regulatory standards for

evaluating the safety of the Silzone modification did not require a clinical
trial or clinical data
beyond the LIMRA. The plaintiffs'assertion that a pre-market clinical
trial was necessary in this
case to meet the standard of care is not supported by any of the
evidence led at trial.
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Regulatory Approval

T

162 The PMA Supplement was submitted to the FDA on May 14,lggT and the sNoc was
submitted to Health Canada on May 23, lggT. They were not identical,
but they were substantially
similar' Health Canada completed its review and issued the SNoC in
less than sixty days on July
16' 1997 , but the FDA did not approve the valve untir March 199g,
and only after St. Jude
submitted two Amendments to the PMA supplement that addressed
the FDA,s queries. This
included: (i) providing complete pathology reports and microphotographs
from the sheep
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studies;

(ii) justiffing why biocompatibility testing relied on Spire
data rather than testing on the finished
sterilized product; (iii) addressing issues related to corrosion testing;
(iv) substantiating the
hypothesis that endocarditis is athibutable to colonization of
bacteria on the sewing cuff; (v)
revising the labelling and promotional material; and, (vi) revising
the proposed efficacy study.

163

The FDA and Health Canada both concluded, based on the
materials they each reviewed, that
there was sufficient evidence of safety and effectiveness to warrant
approval ofthe valve. The
defendants submit that Health Canada's approval of the
submission and issuance of the SNOC
indicates that it agreed that the testing that St. Jude described
in the submission was adequate and
met Heart Valve Guidance and ISo standards as required,
and that the results included in the
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submission showed that the Masters series valve with Silzone would continue to be as safe and
effective as the conventional valve. The defendants do not contend that regulatory approval
displaces the common law standard of care, but rather that it is corroborative evidence ofthe
defendants'experts'opinions that St. Jude conducted adequate testing in accordance with industry
standards and interpreted the results ofthe testing in a reasonable manner.

164

Health Canada's mandate requires it to strike a balance between innovation and patient
safety, but Health Canada is largely dependent on manufacturers of medical devices for information
regarding the safety oftheir products.al As regulatory approval is based on the information provided
by the manufacturer, the plaintiffs argue that it cannot be seen as strong evidence that the
defendants met the standard of care. They suggest that Dr. Butler lacked the appropriate
qualifications and specialized knowledge relevant to a review of the SNOC submission and that he
performed only a cursory review as he was under pressure to complete his review within the 60 day
timeline set out in Part V of the Medical Devices Regulations promulgated under the Food and
Drugs Act (the legislation that was the statutory framework for the regulation of medical devices in
Canada at the time).42 While the plaintiffs acknowledge that compliance with industry standards and
the fact ofregulatory approval can be useful evidence of reasonable conduct and the standard of
care, they deny that it is of value in this case because St. Jude's regulatory applications, contained "a
series of contradictory statements, material misrepresentations, misstatements and omissions
concerning the company's pre-market efficacy and safety testing".

165 Neither regulator was in a position to conduct any independent testing of the Silzone valve
and St. Jude possessed vastly greater resources than either did, but the FDA process shows a group
of experienced technical experts in biomaterials, engineering, corrosion, cardiac surgery and
experimental pathology reviewing the PMA Supplement and Amendments for compliance with
industry standards and FDA expectations before granting approval. It is clearthat Health Canada
did a much lesser review than the FDA and less weight attaches to its analysis, but the same test
data was used to show safety and effectiveness for both the Health Canada and FDA submission. As
well, although Health Canada conducted an independent review of medical devices, Dr. Butler
testified that Health Canada placed considerable importance on the FDA's approval or rejection of a
device because of their greater experience with medical devices. To the extent that the FDA
reviewed additional material and still approved the valve, this is some evidence that Health Canada
would have also approved the valve if it had reviewed the additional information provided to the
FDA.

166

This is also borne out by Dr. Butler's responses to questions posed by plaintiffs' counsel
during direct examination about whether he would have wanted to know or whether he would have
expected St. Jude to disclose specific types of information. At no time did Dr. Butler testify that he
would have refused to recommend approval of the SNOC if he had known any of the additional
information that plaintiffs' counsel put to him. As well, while Dr. Butler testified that "we accept the
word ofthe company", both he and Dr. Freeland gave evidence that a reviewer could request
additional information, or clarification, including that a manufacturer conduct a clinical trial. The
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conclusion to be drawn from their evidence is that unless a submission was hopeless, before
rejecting an application, a manufacturer was given every opportunity to provide the information that
was necessary to satisfy the reviewer ofthe safety and efficacy ofthe product. Thus, ifHealth
Canada had raised the same queries as the FDA, it is likely that St. Jude would have responded in a
similar fashion and approval of the valve would have followed as it did in the United States.

167 Dr. Butler's background was in physiology. His Ph.D. from Duke University related to cell
membrane biology and transport processes, which involves the study of the structure of cellular
membranes and the transport of ions across membranes. He also had haining in statistics and had
been involved in the desigr of animal studies and in vitro studies. While he was at Health Canada,
and before that at the National Research Council, there were frequent seminars led by outside
experts on a wide variety of topics. Also, he attended annual meetings of the America-n Heart
Society and the Canadian Cardiovascular Society.
168 Dr. Freeland testified that the Health Protection Bureau had many sources of scientific
information available to it, including access to experts in the fields of cardiac surgery, toxicology,
biomaterials, microbiology and statistics and a large scientific body of information. Dr. Butler
testified that he spoke with physicians in the department about silver toxicity and discussed the
submission with the reviewer of the Masters series valve application and reviewed the submission
report coming out of that review. He contacted Mr. Runquist in July 1997 seeking further
information on biocompatibility. While Dr. Butler could not recall conducting an independent
literature review, his report shows tbat he obtained a copy of the US Public Health Service's
Toxicological Profile for Silver. He was therefore alive to the issue of silver toxicity. In my opinion,
Dr. Butler had sufficient expertise and resources to evaluate the SNOC.
169 Dr. Freeland testified that while every attempt was made to process applications for a SNOC
within 60 days, there were procedures in place to extend the period if it was necessary. Dr. Butler
testified that he felt pressure in general to meet this deadline ifpossible, but it is clear from his
evidence that whether or not the deadline was in fact met was largely due to chance:
well, it's

one of these things like, the line in the grocery store. I mean, if you
happen to get in the line right behind somebody with two carts full, you're going
to be a while. Ifyou happen to get ahead ofthem, you grease through. So

sometimes there was a big load, sometimes there wasnt. lt was irregular.

170

The evidence is insufficient to conclude that Dr. Butler rushed his review of the St. Jude
submission as there is no evidence one way or the other as to the line in which the application for
the SNOC ended up. However, it is apparent that it received far less scrutiny than the comparable

application submitted to the FDA, and that Health Canada was far more reliant on the veracity of
the assertions contained in the submission and the data that was provided to support the claims that
were made.

l7l

I am satisfied by the evidence that the submissions did not misrepresent, misstate or fail to
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disclose the results of the pre-market efficacy and safety testing in any material way. The only
serious omission was the failure to mention the early death of KTMV-2 (discussed below).

Otherwise, I attach little weight to the plaintiffs' submissions. In some cases, they are simply wrong
as St. Jude did disclose the tissue discolouration observed in the sheep studies and accurately
described the parallel streak test results. I have found that the disclosure ofthe ln ylho test results
was fair and accurate. Further, as I have said, it was apparent from the submission that no clinical
trial had been conducted and Dr. Butler gave evidence that, at the time he reviewed the SNOC
submission, he knew that St. Jude had not been able to prove that Silzone prevented infection. There
was no need for St. Jude to disclose that it was aware that it would be unable to establish Silzone's
efficacy in humans without conducting a clinical trial as this was evident from the submission.

172

The plaintiffs criticize Dr. Tweden's literature sumrnary on silver toxicity. I attach no weight
to Dr. Healy's opinion that it was inadequate as he admitted that he looked at "only 50 to 60
percent" of the articles she referenced. Dr. Williams testified that the summary was not
comprehensive and did not contain the totality ofthe literature that existed, but he concluded that
she had done a good job and presented a balanced review of the matters in issue. All witnesses
' agreed that the most significant characteristic of a literature summary for regulatory submission is
.that it be balanced.

173

I am also satisfied that St. Jude made no misleading statements in describing the results
the washout studies, corrosion testing, blood silver studies and tissue silver studies. They
consistently showed that the coating was minimally leaching. No confusion would have been
created by the reference in one part ofthe submissions to "non-leaching" and in other parts to

of

"minimally leaching". Both Health Canada and the FDA were aware that some silver ions would be
released from the Silzone coating once the valve was implanted. It was apparent from the
submission that some silver would be present in annular tissue.

174

The plaintiffs allege that St. Jude "grossly exaggerated" reported PVE rates "for the pu{pose
ofjustifuing the approval of its unproven Silzone valve". The PVE rates given in the submission
("less than 5olo") and in Dr. Tweden's Literature Review on Infective Endocarditis ("reported to
range from I to 4s/olpatient-year") are quite a bit higher than those referred to by the plaintiffs in the

two published articles they rely on, although the article by Grunkemeier et al. was not published
until after the valve was approved.a3

175

Dr. Sexton testified that there were a number ofreasons for the range in rates and that "there
are all kinds ofnumbers in the literature", including those provided by the defendants in their
submissions. Even ifthe plaintiffs are correct thatthe rates are exaggerated, they were not
exaggerated to a degree that it would likely have affected Health Canada s decision to approve the
valve. The submission makes clear that the disease affects only a small number of patients, but with
serious consequences.

176

The defendants acknowledge that it would have been preferable for the early death

of
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KTMV-2 to have been mentioned in the Health Canada submission as it was later mentioned in the
FDA review process. The FDA approved the Silzone valve with knowledge only of the early death
of KTMV-2 and that the cause of death was unknown. The FDA did not have Dr. Cameron's
pathology report or Dr. Tweden's report on the 4 to 5 week study which the plaintiffs allege should
have been disclosed to Health Canada. The FDA did not request further information about the early
death of KTMV-2. This is some evidence that this was not of concern to them.

177

In direct examination, Dr. Butler was asked about his expectations in the circumstances of
the early de ath of an animal in a study. He testified that he expected the company to "come clean
and say: We had this one sheep who died early. We did the pathology. This is why it died. This is
why we don't think it is relevant to our study. We did replace it with another". Dr. Butler was aware
that it was not uncommon for animals to die early in a cardiovascular implant study and he agreed
that ifthe early death ofa sheep was disclosed and he was satisfied that it didn't reflect any toxicity
with respect to Silzone, he would still have approved the SNOC for the Silzone valve. As St. Jude
had concluded that the death of this animal was not device-related and Dr. Cameron's pathology
report described comparable tissue healing on both coated and uncoated sides ofthe cufi I believe
that Health Canada would have approved the Silzone valve if St. Jude had provided this
information.

178 The plaintiffs argue that the submission to Health Canada should have proceeded as a NOC
rather than as a SNOC. Whether a SNOC or a NOC was required was ultimately Health Canada's
decision. Dr' Butler testified that it would have been appropriate for a manufacturer to proceed
by
way of SNOC instead of NOC "[w]henever most of the characteristics of the device are
unchanged"' However, he also explained that whether a device was submitted for approval as
a
NOC or a SNOC made no difference to the regulatory approval process:
This was a perpetual issue, but really, it doesn't make a major different
[sic ]
because the reviewer has the flexibility of reviewing what is necessary. The
company has to convince the reviewer, and hence the rest of the Bureau, that the
device continues - that the device is safe and effective. And it really doesn't
matter whether it's a SNOC or NOC that comes in, as long as there is sufficient
evidence from previously notified devices and testing on the new device that it is
safe and effective-

179

The plaintiffs' Health Canada witnesses each agreed that no implanted device is without
and neither the regulations nor Health Canada require that an implantable device be 100%

to approval. As the Court of Appeal explained in Attis in considering whether to impose
care on Health Canada:

safe

a

risk
prior

duty of

... In making decisions about whether medicar devices should be available in
canada, Health canada must weigh the need of some individuals to obtain relief
from suffering (and sometimes death), despite the risks of a particular device,
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with the desire of others to avoid all risk, no matter the consequences. In doing
so, Health Canada is obliged to consider the needs ofthe public at large in
determining whether a device meets the minimum requirements for sale and./or
distribution in Canada. ...44
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A device known to have significant risks, even greater risks than similar devices of the same
type, may still be found to be "safe and effective" for the purposes ofapproval under the
regulations, depending on the benefits associated with that device. In response to a series of
questions from plaintiffs'counsel relating to whether he would approve the SNOC if the device
under consideration was worse than the predicate device, Dr. Butler testified that, "if there was a
device that was - hypothetically a device that was worse in several aspects but was life-saving for a
small group of people, we would almost definilely approve it".

181

The disclosure issues that the plaintiffs raise are not significant, but even ifthey were, the
FDA's more thorough review and approval of the valve shows that it is unlikely that the lack of
disclosure would have affected Health Canada's approval of the Silzone valve. The plaintiffs
presented no evidence that the information the plaintiffs allege should have been disclosed would

have changed Flealth Canada's decision to approve the valve. I find that regulatory approval
corroborates the opinions of Drs. Hancock, Williams and Rodricks that St. Jude conducted
appropriate and sufficient testing that met industry and regulatory standards.

Conclusion on Common Issue

la

182

The evidence satisfies me that st. Jude's pre-market testing to develop silzone was
reasonable and in accordance with the standard of care. St. Jude identified the appropriate issues for
testing and performed standardized approved tests which showed that Silzone had a low potential
for causing a toxic reaction, especially invivo. In vitro efficacy testing demonstrated that Silzone

was effective against infectious agents that cause endocarditis. The sheep studies showed thatthe
Silzone valve was comparable to the conventional valve from a safety and healing perspective. The
pattern of release of silverwas also evaluated in the LIMRA study with results that showed values

to be well below toxic levels.

183

The testing results were reviewed by a broader group within the cornpany. St. Jude
reasonably interpreted the results and reasonably concluded that the testing was consistent with the
scientific literature, which showed silver had low toxicity to human cells but was effective against
bacteria. Products on the market at the time also demonstrated this. There was no indication that
Silzone inhibited tissue growth, caused an abnormal inflammatory response or toxic effect, or that

the inflammatory reaction seen with Silzone was any different than uncoated Dacron. The FDA and
Health Canada reviewed and approved the distribution of the Silzone valve, implicitly concluding
that the design and testing met industry and regulatory standards. Although there are serious risks
associated with the implantation of a mechanical heart valve, the likelihood of risk for both
conventional and Silzone valves was low. It is only with the benefit of hindsieht that it can be
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argued that Silzone patients were put at greater risk. In weighing the potential benefits and likely
risks, St. Jude conducted an appropriate assessment and reasonably concluded that the benefits to

health for heart valve patients outweighed the risks ofthe Silzone valve. Accordingly, this portion
of Common Issue la is answered in the negative.

Common Issue lb - Post-Market Surveillance, Warning and Recall

184

ln Hollis v. Dow Corning Corp.,45 La Forest J., for the majority, provided a thorough
overview of tort law in the context of the duties imposed on medical device manufacturers:
20 It is well established in Canadian law that a manufacturer of a product has a
duty in tort to warn consumers of dangers inherent in the use of itsproduct of
which it has knowledge or ought to have knowledge. This principle was
enunciated by Laskin J. (as he then was), for the Court, in Lambert v. Lastoplex
Chemicals Co.,|9721S.C.R. 569, atp.574, where he stated:

Manufacturers owe a duty to consumers of their products to see that there
are no defects in manufacture which are likely to give rise to injury in the

ordinary course of use. Their duty does not, however, end if the product,
although suitable for the purpose for which it is manufactured and
marketed, is at the same time dangerous to use; and if they are aware of its
dangerous character they cannot, without more, pass the risk of injury to
the consumer.

The duty to wam is a continuing duty, requiring manufacturers to wam not
only of dangers known at the time of sale, but also of dangers discovered
after the product has been sold and delivered; see Rivtow Marine Ltd. v.
Washington Iron llorks, [1974J S.C.R. I189, at p. 1200, per Ritchie J. All
wamings must be reasonably communicated, and must clearly describe any
specific dangers that arise from the ordinary use ofthe product; see, for
example, Setrakov Construction Ltd. v. Winder's Storage & Distributors
Ltd. (1981),1l Sask. R. 286 (C.A.); Meilleur v. LLNI-Crete Canada Ltd.
(1985), 32 C.C.L.T.l26 (Ont. H.C.); Skelhorn v. Remington Arms Co.
(1989), 69 Alta. L.R. (2d) 298 (C.A.); McCain Foods Ltd. v. Grand Fails
Industries Ltd. (t991),116 N.B.R. Qd)22 (C.A.).

2l

The rationale for the manufacturerrs duty to warn can be traced to the
"neighbour principle", which lies at the heart ofthe law of negligence, and was
set down in its classic form by Lord Atkin in Donoghue v. Stevenson,ll932l
A.C. 562 (H.1,.). When manufacturers place products into the flow of commerce,
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they create a relationship of reliance with consumers, who have far less
knowledge than the manufacturers concerning the dangers inherent in the use of
the products, and are therefore put at risk ifthe product is not safe. The duty to
warn serves to

correct the knowledge imbalance between manufacturers and consumers by
alerting consumers to any dangers and allowing them to make informed decisions
concerning the safe use ofthe product.

22The nature and scope of the manufacturecs duty to warn varies with the level
ofdanger entailed by the ordinary use ofthe product. Where significant dangers
are entailed by the ordinary use ofthe product, it will rarely be sufficient for
manufacturers to give general warnings conceming those dangers; the wamings
must be sufficiently detailed to give the consumer a full indication of each of the
specific dangers arising from the use ofthe product. This was made clear by
Laskin J. in Lambert, supra, where this Court imposed liability on the
manufacturer of a fast-drying lacquer sealer who failed to warn of the danger of
using the highly explosive product in the vicinity of a furnace pilot light. The
manufacturer in Lambert had placed three different labels on its containers
warning of the danger of inflammability. The plaintiff, an engineer, had read the
warnings before he began to lacquer his basement floor and, in accordance with
the warnings, had tumed down the thermostat to prevent the furnace from turning
on. However, he did not turn off the pilot light, which caused the resulting fire
and explosion. Laskin J. found the manufacturer liable for failing to provide an
adequate warning, deciding that none of the three warnings was sufficient in that
none of them wamed specifically against leaving pilot lights on near the working
area.

At

pages 574-75, he stated:

Where manufactured products are put on the market for ultimate purchAse
and use by the general public and carry danger (in this case, by reason of
high inflammability), although put to the use for which they are intended,
the manufacturer, knowing oftheir hazardous nature, has a duty to specifo
the attendant dangers, which it must be taken to appreciate in a detail not

known to the ordinary consumer or user. A general waming, as for
example, that the product is inflammable, will not suffice where the
likelihood of fire may be increased according to the surroundings in which
it may reasonably be expected that the product will be used. The required
explicitness of the warning will, of course, vary with the danger likely to
be encountered in the ordinary use ofthe product.
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23 In the case of medical products such as the breast implants at issue in this
appeal, the standard of care to be met by manufacturers in ensuring that
consumers are properly wamed is necessarily high. Medical products are often
designed for bodily ingestion or implantation, and the risks created by their

improper use are obviously substantial. The courts in this country have long
recognized that manufacturers ofproducts that are ingested, consumed or
otherwise placed in the body, and thereby have a great capacity to cause injury to
consumers, are subject to a correspondingly high standard of care under the law
of negligence; see Shandlofv. City Dairy,1193614 D.L.R. 712 (Ont. C.A.), atp.
719; Arendale v. Canada Bread Co., [1941]2 D.L.R. 4l (Ont. C.,{.), at pp.
4l-42; Zeppa v. Coca-Cola Ltd., U?SSI5 D.L.R. 187 (Ont. C.A.), at pp. l9l_93;
Rae and Rae v. T. Eaton Co. (Maritimes) Ltd. (1961),28 D.L.R. (Zd) 522
(N.S.S.C.), at p. 535; Heimler v. Calvert Caterers Ltd. (1975), g O.R. (2d) I
(C.A.), at p. 2. Given the intimate relationship between medical products and the
consumer's body, and the resulting risk created to the consumer, there will almost
always be a heavy onus on manufacturers of medical products to provide clear,
complete and current information conceming the dangers inherent in the ordinary
use oftheir product.

185

While the above excerpt is lengthy, the standard is really quite simple. The underlying
question is always "what was reasonable under the circumstances?" As a manufacturer occupies the
position ofan expert in the field, it is under a continuing duty to inform physicians when additional
dangerous side-effects are discovered.a6 It must therefore assess the information that it receives
regarding the performance of its product to determine whether or not it reasonably indicates an
additional risk that requires an updated waming or other action. In Hollis, Dow Corning had
received between 48 and 6l field experience reports (FERO prior to the implant rupture that the
plaintiff experienced. These were categorized as "unexplained". The court concluded that as these
were not attributable to any known cause for which a warning had been provided, the manufacturer
had notice of an additional or new risk that was not disclosed in its wamings for the product.

186

In the present case, all of the adverse events that were observed and the FERs that were
received between the time that the Silzone valve went to market and its recall, were of a type that
St. Jude had already warned about in the labelling and in the physicians'manual. The question
under Common Issue lb, then, must be whether at any point during that period, sufficient evidence

ofan increased risk of one or more of the complications already warned ofarose, such that a
reasonable manufacturer of heart valves in the position of St. Jude would have either (a) issued

an

additional warning, or (b) recalled the Silzone valve. Since St. Jude did eventually recall the Silzone
valve, this question can be reframed as: did the timing of St. Jude's recall of the Silzone valve fall
within the timeframe that could be considered reasonable in the circumstances?
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187 With respect to these two questions, I propose to discuss the most persuasive evidence and
arguments adduced by the plaintiffs as well as the defendants' response. Broadly speaking, I believe
the strongest evidence for the plaintiffs relates to the concerns raised by Mr. Butchart and Dr.
Butany prior to recall, *re MDA Advice Notice, and the Australia/New Zealandregulatory action.
Strictly speaking, I do not need to consider the evidence ofMr. Butchart as I have found that the
Silzone valve did not materially increase the risk of thromboembolism (discussed in Common Issue
3). Thus, the failure to warn of an increase in risk of this complication cannot result in liability.
However,, for completeness, I will review this evidence.
Mr. Butchart

188

Mr. Butchart contacted St. Jude in the fall of 1998 about high rates of thromboEmbolism in
Sifzone patients at his hospital in cardiff, wales. on November ll, l9g1, he met with key
personnel from St. Jude and with Dr. Schoen who attended by videoconference to present his
findings. An action plan was developed at the meeting and the evidence shows that St. Jude
followed up on each of the items. This included a survey of three of its earliest implanting centres, a
review of explanted Silzone cuffs returned to the company to that point in time, and pathological
reviews of two of Mr. Butchart's explants. Efforts were also made to conduct a comparative valve
review of explanted Silzone and conventional valves and this was discussed with Mr. Butchart in a
conference call on December 15, 1998.

189

The plaintiffs are critical because Mr. Butchart was told that he was the only surgeon who
a pattern of thromboembolic events, but this in fact was true. He was reporting five or
six TE events in a fairly small group ofpatients and no other centres had reported a similar

had reported

experience at that time. The plaintiffs also allege that St. Jude discouraged Mr. Butchart from
reporting his findings to regulators, but this is not so. Mr. Butchart was simply asked noIIo publish
his findings until the company had an opportunity to gather further information. Mr. Butchart, in
fact, agreed to this request: "[w]ell, at that stage, I was, I suppose, prepared to give them the benefit
of the doubt because they told me that they were going to provide me with further information
based on their own investigations and based on obtaining data from other centres. And I agreed to
wait to see what that would show before reporting our own results". Dr.Flory testified directly that
St. Jude never asked Mr. Butchart not to report his findings to the MDA, and indeed, there is no
evidence that the company did make such a request, In any event, Mr. Butchart did, in fact, report
his findings to the MDA, and St. Jude did not object.

190

It is also noteworthy that the CERFS abstract, which was prepared in mid-1999 by Mr.
Butchart and his colleagues, statedthat "[t]hese findings need to be investigated in other studies". It
did not, for example, make any recommendation that surgeons cease implanting the Silzone valve in
patients. Further, as recommended, "other studies" were already being conducted by St. Jude,
including AVERT.

191

The AVERT DSMB was provided with details of the concerns of Mr. Butchart, and
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l, 1999 meeting unanimously recommended that AVERT proceed as planned,
stating that presently they had "no reservations concerning thromboembolic rates" in AVERT. Dr.
Schaff also continued to implant the Silzone valve at the Mayo Clinic in the summer of 1999,
despite his knowledge of Mr. Butchart's concems. He testified tiat "we didn't see increased rates of
thromboembolism or reoperation" in AVERT.
following an April

192 In July 1999, Dr. Flory gave a presentation to St. Jude's Scientific Advisory Board (SAB), a
group of cardiologists and surgeons who provided direction to St. Jude on product development
efforts and scientific issues. In the presentation, Dr. Flory presented details ofMr. Butchart's
thromboembolic events and Dr. Butany's Toronto cases along with the recommendations from the
April meeting of the DSMB that the AVERT trial continue. He also described the company's
ongoing investigations. The minutes to the "SAB Meeting Recap", which was an open discussion at
the end of the meeting, note that "it was apparent to the SAB members who commented, that the
findings did not represent evidence ofproblems with Silzone. The follow up being conducted by
SJM was well-received. SAB members seemed confident in the technology, and in the manner in
which issues have been addressed by SJM".

193

St. Jude advised both Health Canada and the FDA of Mr. Butchart's events and kept both
regulators updated on their investigations. At no time did either regulator request that St. Jude
undertake additional or other investigation activities. Therefore, the feedback that St. Jude was

receiving at the time from advisors and experts strongly supported the company's view that Mr.
Butchart's cases were not sufficient data on their own from which to draw conclusions. As Mr.
Butchart's experience was not being seen elsewhere and investigation revealed no unusual
pathology findings, this did not reasonably indicate an additional risk that required an updated
warning.

194

Dr' Flory believed that an independent review of Mr. Butchart's data was appropriate and
contacted Mr. Jules Dussek, President of the Cardiothoracic Surgeons of Great Britain and lreland.
On September 13,1999, Mr. Dussek requested an external review ofdata gathered and reported by
Mr. Butchart and colleagues at the University Hospital of Wales in Cardiff. The reviewers released
their full report in late November 1999, a week after the MDA Advice Notice was issued. Under
"recommendations for further data analysis", they stated that "the ability to draw general
conclusions from these results will continue to be limited due to the small number of events
observed and the fact that all results are based on data from one hospital". This is consistent with St.
Jude's assessment. Notably, the reviewers had released an Executive Summary earlier in the month,
on November 8th. It was tbis one-page Executive Summary that precipitated Ms. Randall's decision
to issue the MDA Advice Notice on November l5th. Hazel Randall was Senior product Specialist Cardiovascular Implants, Device Technology and Safety at the MDA.

195

Finally, two intemal FDA documents are noteworthy. In an internal email dated December 7,
1999, Mathematical Statistician Gary Kamer wrote that the Cardiff data was not sufficient
on its
own to justify action, that the methodology used "greatly overstated the problem" and that the
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AVERT data was "by far" the best source for evaluating the risks of excess thromboembolism. He
indicated that the data was a "red flag", in that it demonstrated a need to review more scientifically
valid data. Of course, St. Jude was already doing this with its ongoing analysis of AVERT. In a
December 10, 1999 intemal email, cardiac surgeon Dr. Sapirstein, commenting on a proposed
"Dear Doctor" letter that the FDA had requested St. Jude prepare, wrote: "[d]ont want to kill a
possibly useful device with the message at this stage."

196

In my view, the defendants thoroughly investigated Mr. Butchart's concems in spite of their
reasonable belief that AVERT provided far more reliable data regarding the safety of the Silzone
valve. As Dr. Frater testified, it was "always better to get data from a randomized control study
being independently monitored than it is from any single isolated institution. That didn't mean that
[Mr.] Butchart was not appropriately commenting on this experience, but in terms of deciding what
its importance was in the big picture, the trial was far more important than a single report from a
single institution". St. Jude received consistent feedback from other experts at the time that it was
reasonable to rely on AVERT as the most reliable indicator of the performance of the valve and
adverse events.

Dr. Butanv

197

With respect to the concems raised by Dr. Butany of TGH, the evidence demonstrates that
St. Jude investigated these thoroughly as well. In January 1999, Dr. Butany travelled to St. Jude's
headquarters at the company's invitation. High-ranking St. Jude scientists and executives were
present at the meeting and a "wet lab" review of explanted valves was performed. There is extensive
evidence regarding St. Jude's review and follow up with respect to Dr. Butany's concem$, including
the efforts that were made to find matched controls in order to conduct a comparative valve review.

Also noteworthy is Dr. Butany's own admission that his observations were consistent with those
seen in explanted valves of all types: "[a]s I said repeatedly, every one ofthese modes of failure or
every one ofthese pathology findings can be, were, and are seen with every valve". St. Jude
arranged a meeting between Dr. Butany and Dr. Titus to do a pathological review of Dr. Butany's
explants on May 19,1999. Dr. Butany's cases were discussed at the Silzone Summit meeting
convened by St. Jude in Toronto on May 20, 1999, which was also attended by several Canadian
surgeons. Dr. Butany was also invited to attend a later meeting on Silzone issues in Quebec City in
October 1999.

198

Health Canada, the FDA, and St. Jude's SAB were all inforrned of Dr. Butany's concems but
none recommended that St. Jude alter its course of action in any manner. All of Dr. Butany's
evidence was derived from a single centre (TGH), and, as Dr. Schoen testified, was at best a series
ofanecdotal case reports. Dr. Butany acknowledged that as ofthe summer of 1999,he had concerns
about whether his data could be generalized to all users ofthe Silzone valve. Dr. Flory testified that
there was a bias in the selection of patients implanted with Silzone valves at TGH: "two layers of
bias: One, a bias towards using St. Jude valves in double valve and mitral cases; and two, toward
using Silzone valves in patients that had a history ofendocarditis. The overall concem is it appears

Page 58

there is selection bias and it is diflicult to assess how significant that selection bias is. But it seems
to be there". This concern was echoed by Dr. Joan Ivanov, the TGH's statistician in a slide
presentation at the silzone Review Meeting in euebec city in october 1999.

199 Additionally, with respect to the concems of both Mr. Butchart and Dr. Butany, none of the
clinical data that St. Jude received and reviewed from other clinical studies was consistent with the
findings of those doctors. This was the evidence of Dr. Flory, who testified as follows with respect
to the concerns of Dr. Butany: "[y]es, the fact that a site was coming to us expressing concern ;bout
the valve always causes us concern. However, we weren't seeing the same phenomenon at that point
at other centres or in the major clinical work that we had done. So, we wanted to find out more
about it. We did take it seriously, but at this point it was a single centre reporting the events".
The DSMB

200

As noted above, the Data safety Monitoring Board, or DSMB, met on April l, 1999 and
recommended that the AVERT trial continue. As discussed elsewhere, the DSMB members
comprised a panel of experts who were not AVERT investigators, had no direct affiliation with St.
Jude, and whose role it was (as the name suggests) to monitor the safety of patients enrolled
in
AVERT. The DSMB met again on November 1, I 999, and made the same recommendation, largely
on the basis of there being no statistically significant evidence from AVERT of a difference in
performance between the two valves at that time. Following the meeting, St. Jude received
a letter
from Dr. Holubkov, who at that time was AVERT's Principal Investigator at the Data Co-ordinating
Centre at the University of Piusburgh, stating that "the DSMB unanimously recommended that
AVERT continue enrollment as planned. While the DSMB requested that all event rates in AVERT
be kept confidential, they noted that AVERT is 'safe to continue'and that there are
at Dresent'no
differences' in event rates between the two AVERT treatment arms".
The MDA Advice Notice

201

As noted above, the reviewers for the Society of Cardiothoracic Surgeons of Great Britain
and lreland had released an Executive Summary on November 8, 1999, which was followed
later in
the month with their full report. It was this one page Executive Summary that precipitated
Ms.
Randall's decision to issue the MDA Advice Notice on November 15th.

202

The Executive Summary stated that a preliminary statistical analysis showed a
statistically
significant difference in thromboembolism rates between Silzone and conventional valves
in the
CERFS study. However, the reviewers also noted thal "in view of small numbers and
incomplete
follow up in the two grouPs, the p-value and confidence intervals should be interpreted with

caution",

203

Before releasing the Advice Notice on November l5th, Ms. Randall sent a copy to
St. Jude
on November I lth and gave the company one day to comment. Dr. Flory and Dr.
Frater both
responded that they "continued to believe that the Advice Notice is inappropriate
and unrvarranted,,.
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The Advice Notice did not have any regulatory implications in the United Kingdom or anywhere
else. St. Jude advised the FDA and Health Canada about the Advice Notice the day it was issued.

204 Dr. Flory testified that St. Jude did not consider stopping the sale of the Silzone valve after
the Advice Notice was issued because:
Again, at this time we had just had the Data and Safety Monitoring Board review
meeting, which saw no safety issues with the valve. We continued to collect
clinical data and review it with the other regulatory agencies, who accepted that.
And we continued to believe that the product was safe for sale, Safe for use.

205

Following the Advice Notice, St. Jude sent a "Dear Doctor letter" to Canadianturgeons on
November 26, 1999. The letter included a letter from Dr. Frater, the MDA Advice Notice, a
summary of the clinical data that St. Jude had regarding the performance of the Silzone valve, a
copy of the letter from the University of Pittsburgh of the recommendations of the November I
DSMB meeting, and copies of Mr. Butchart's abstracts. Dr. Frater's letter stated that "[t]he data from
this single centre [Cardiff] is in direct contrast to the data we have received from multiple other
studies on the valve with Silzone coating involving a much larger patient population. The intent of
this letter is to update you as to the clinical experience with the St. Jude Medical Mechanical heart
valve with Silzone coating". The covering letter, signed by Dave Stronach, a Canadian sales
representative, advised doctors that "based on the sum ofthe evidence collected to-date, St. Jude
Medical Canada, Inc. continues to be confident in the Silzone technology". Dr. Flory testified that
he agreed with this statement:
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[b]ecause at this point, again, as we've discussed before, the Company had done a
number of reviews of the data, with independent agencies and government
agencies, like the Data and Safety Monitoring Board, and we continued to feel

that the valve was safe.

206

The FDA's response to the MDA Advice Notice demonstrates the FDA's beliefthat there was
little reason for concem. St. Jude met with FDA officials on December 2, 1999 regarding the
issuance of a "Dear Doctor" letter to surgeons in the United States. The FDA was concerned that the
MDA Notice did not contain balanced information as it was based on "limited observational
information". After a telephone conversation with Dr. Flory on December 10, 1999, discussing the
Dear Doctor letter, an internal FDA memorandum notes that the letter should contain "[t]he
message that there is limited observational information of a possible incidence of early
thromboembolic (TE) events - and that this is being studied further". Intemal FDA documentation
reveals that the FDA disagreed with the MDA's decision to issue the Advice Notice and still saw
potential in the Silzone valve. St. Jude provided a draft of the "Dear Doctor" letter to the FDA on
December 17, 1999, but did not hear back until January. Among the FDA's comments was a
suggestion that the letter not even refer to the MDA Advice Notice. An earlier intemal draft of the
FDA's comments sheds light on the reason for this suggestion. It states:
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Consider whether the specific reference to the MDA's Advice Notice is
necessary. US physicians are not likely to be aware that the MDA
seems to send
out notifications more frequently, and with less supporting data, than we do.
Also, our experts have stated that the results of the Cardiff study, the major basis

for the MDA notification, need to be interpreted with caution. In lieu of direct
teference to the MDA's advisory the letter's discussion of the clinical information
provides the reader with the information available for making an informed
decision.
AustraliaAJew Zealand Regulatory Action

207

Shortly after the MDA Advice Notice, on November 26, 1999, the Australian health products
regulator, the Therapeutic Goods Administration (TGA), cancelled the registration
of Silzone
products in that country due to concems about thromboembolic events.
The evidence is that the
TGA action was based largely on the MDA Advice Notice. Following that Notice, the
TGA
requested more information from St. Jude. St. Jude sent the TGA a package
including information
that there had been 244 Silzone valves implanted in Aushalia and no reported
adverse events. St.
Jude also provided some details ofAVERT and invited the TGA to speak
directry with Dr.
Holubkov to discuss the study further. New Zealand elected to remove Silzone products
at the same
time as Australia did and the evidence shows the regulators worked together and
New Zealand did
not undertake a separate review and decision-making process.

208

The TGA did not take St. Jude up on its offer to speak with Dr. Holubkov
and made its
decision to cancel the registration of tbe Silzone valve without reviewing
the AVERT data. The
TGA stated that its decision was made by a panel of experts who were glven the materials
forwarded by St. Jude, the Cardiff data, and the TGH survey. However, Dr. Flory
testified that he
never came to know the names ofthe individuals on the panel or their backgrounds
or expertise. lt
is of interest that the TGA consulted with Health Canada and the FDA
before making its decision.
On December 7,1999, Health Canada held an intemal meeting to discuss
the TGA action and
determined that "there is no indication that the valve is not safe or ineffective
at this point,,.

209 I am satisfied by the evidence that the defendants took seriously all reports of adverse events
prior to their recall of the Silzone valve. They reasonably considered
AVERT to be the most reliable
evidence ofthe risks associated with the Silzone valve, reinforced
through the fbedback they
received from Dr. Schaff and Dr. Frater as well as the regulators.
However, they did not, for this
reason' ignore evidence from other sources. When Mr. Butchart
and Dr. Butany came to the
company with their reports, this was carefully investigated in order
to assess whether their reports
were isolated to Mr. Butchart and Dr. Butany's respective centres or
whether they indicated an
additional risk associated with the valve more generally. The results of those
investigations
reasonably indicated to St. Jude's employees that these events were
isolated as they did not show
any unusual pathology and were inconsistent with the clinical
data that the company had collected
from various silzone surveys and studies, including and in particular
from A\|ERT.
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Further, throughout 1999, St. Jude was in frequent contact with regulators from several
jurisdictions, including Health Canada, the FDA, and the MDA in the UK. Despite conducting
AVERT on an ongoing basis, St. Jude nonetheless collected and reviewed clinical data from a
number of other sources, including the Japanese Cohort Survey, the London Survey, the Vancouver
Survey, LIMRA, and Top Accounts. Each of these studies was of lesser epidemiological value than
AVERT, but provided sources of information that showed nothing unusual. There is no evidence
that St. Jude attempted to "cover-up" any reports ofadverse events. Contrary to the plaintiffs'
assertion, the fact that St. Jude did not inform Dr. Butany and Mr. Butchart of one another's
concerns does not demonstrate impropriety on the part ofthe defendants. Dr. Butany's concerns
related to explants, pannus overgroMh, valve dehiscence, paravalvular leak and suspected cases of
endocarditis. Mr. Butchart's concems related to thrombus and thromboembolism. Asguch, I agree
with the defendants that the concems of these physicians were reasonably treated as distinct and
unrelated.

2ll

The MDA Advice Notice and the Australia/I'{ew Zealand regulatory action are not separate
evidence of a risk as they were driven by Mr. Butchart's conc€ms. St. Jude reasonably concluded
based on a thorough investigation and reliable expert advice that the increased TE events at Cardiff
Hospital did not indicate an additional risk that required a warning. Assuming the MDA Advice
Notice and AustralianAlew Zealand regulatory action should be viewed as evidence that St. Jude
ought to have issued a warning or recalled the Silzone valve in November 1999, this is countered by
the actions and statements of the FDA, Health Canada, the DSMB and the SAB who were all aware
ofthese reports, but did not express any concerns or recommend any action be taken other than the
preparation of a "Dear Doctor" letter requested by the FDA on December 10, 1999.

The Recall

212

On January 5,2000, St. Jude received a report from the University ofPittsburgh that
indicated a higher number of explants in the Silzone arm of the study. Peter Perduzz| a statistician
from Yale and member of the DSMB, performed a statistical analysis of the data and Dr. Chesebro,
DSMB chair, determined that a DSMB meeting should be held. It was scheduled for January 21,
2000. Dr. Flory recognized that one of the possible outcomes of that meeting was that after
reviewing the data, the DSMB would recommend that enrolment in AVERT be terminated. As a
result, St. Jude began to plan for this scenario. Before this, the information available to St. Jude did
not indicate an additional risk that would have reasonably required an updated waming or some
other action.

213

On January 21,2000,1he DSMB unanimously recommended that AVERT patient enrolment
be immediately suspended when the AVERT data showed a statistically significant increase in the
rate of explants due to paravalvular leak in the Silzone arm of that study. At that time, the company
acted swiftly to voluntarily recall all Silzone products worldwide. In Canada, all Silzone valves,
Regent valves (which were all Silzone-coated at that point in time) and Sequin Annuloplasty Rings
with Silzone were recalled.

I
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Conclusion on Common Issue

lb
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The evidence shows that St. Jude effectively monitored the clinical performance of the
Silzone valve, thoroughly investigated the concerns that were reported to them, and appropriately
assessed the information gained through those investigations. Until the decision was made to recall
the valves, the information that St. Jude had and the advice it received supported a reasonably held
belief that there were no additional risks that had not already been communicated or required an
additional waming or other action. The plaintiffs have not established that St. Jude fell below the
standard of care with respect to its post-market surveillance and duty to wam of a reasonable and
prudent heart valve manufacturer in similar circumstances. Accordingly, this portion of Common
Issue I is answered in the negative.

COMMONISSUE2
What effect, if any, does such Silzone coating have on tissue healing?

215
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Common Issue 2 is a question of general causation. This common issue requires the court to
determine whether there is evidence of a difference in healing response between Silzone and
non-Silzone valves, whether there is a plausible scientific explanation for the difference, if any, and
whether the difference, if it exists, is adverse, in that it makes Silzone more likely to cause or
conhibute to a medical complication than uncoated Dacron. The plaintiffs contend that Silzone is
toxic and that it not only impairs or delays tissue healing, but that it also damages existing annular
tissue in the heart, which is a very strong biological response. The evidence that bears on this issue

I

arises in three principal areas: (i) the scientific literature on silver; (ii) healing in the sheep studies;
and, (iii) clinical evidence of toxicity derived from Dr. Wilson's clinico-pathological correlation of
18 Silzone valves in l4 patients.

I
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The plaintiffs adduced evidence from Dr. Healy as well as from Drs. Mclean and Cherian
who are both experienced and qualified toxicologists. Dr. Cherian is a Professor Emeritus at the

University of Westem Ontario, a metals toxicologist and an expert on metallothionein. professor
Mclean is a Professor Emeritus at university college, London. Dr. Healy is a professor of
Bioengineering and Materials Science at the University of California at Berkeley. They testified
about the toxicity of silver on cells involved in the healing process. Neither Dr. Mclean nor Dr.
Cherian expressed a clear opinion that Silzone was toxic, but Dr. Healy concluded that the release
of silver ions from the Silzone coating places patients at risk and that silver's cytotoxic properties
impairs pannus formation.

217

The defendants'experts were Dr. Williams and Dr. Rodricks. Dr. Williams is a Professor
Emeritus at the University of Liverpool. He is one of the world's leading biomaterial experts with
over 40 years ofexperience in conducting research in the field, including extensive work in the use
of silver as a biomaterial. Dr. Rodricks has more than 45 years of experience in evaluating the
toxicological safety of products, including almost 20 years with the FDA where he directed the
FDA task force responsible for assessing the toxicological risks from metals in medical devices and
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developed the FDA Guidelines for the preclinical toxicity testing of medical devices.

218

Dr. Wilson and Dr. Factor are cardiac pathologists. Their evidence addressed healing in the
sheep studies. As well, Dr. Wilson reviewed the findings from his 14 patient study. Dr. Schoen was
the defendants'expert. I will describe their qualifrcations later. Mr. Butchart, for the plaintiffs and
Drs. Hirsh, Mizgala, Snyder, Sexton and Factor, for the defendants, also provided opinions on
selected patients in the 14 patient study.

I
I

Tissue Healing Process

I
I

and molecular level, but it is similar to the manner in which the body's reparative processes heal any
injury, modified by the presence of a foreign body. Inflammation takes place, blood clots, tissue
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The tissue healing process

ofa prosthetic heart valve implant is complex

at both the cellular

forms and the wound closes, sealing the injured site.

220

The first stage of healing commences imrnediately on the implant of a prosthetic valve. The
Dacron of the sewing cuff is filled with biological material from the bloodstream. Due to the
presence of a foreign material, an inflammatory response occurs. At a cellular level, tissue proteins
from the blood are deposited or adsorbed to the surface of the fibres of the sewing cuff, both within
the cuffs material and on its surface. As the proteins are adsorbed to the surface of the cuffs fibres,
they activate platelets in the blood that adhere to the proteins' surface and, in tum, attract more
platelets frorn the passing blood. As the platelets aggregate to the protein covered surface ofthe cuff
fibres, they release their contents and thrombin is generated, which together with fibrin, creates
thrombus.

221 The second stage of the healing process involves a series of cellular events, during which
polymorphonuclear (PMN) cells, lymphocytes and monocytes enter the wound site. As the
monocyte cells leave the bloodstream and enter the connective tissue of the thrombus they are
converted into macrophage cells to remove foreign debris, kill invading bacteria and counteract
viruses. Macrophages can join together to create foreign multi-nucleated giant cells and perform a
similar function. The presence of a large number of foreign body giant cells may indicate an attempt
to deal with particulate debris or be a r€sponse to the presence ofDacron.
222

The final stage of healing involves remodelling or the formation of pannus. As the
macrophages engulfdead tissue or bacteria, substances are emitted and fibroblast cells form and
stimulate the production of collagen, which is composed of approximately 20 different proteins. At

the same time, leukocytes from the passing blood are deposited and lyse the thrombus that was
originally deposited on the fibres of the sewing cuff. Eventually, as the macrophages clear the lysed
thrombus and the body walls off the biomaterial, the collagen replaces the thrombus with pannus,
which is composed of strong fibroconnective tissue. Ideally, the blood contacting surface of the
pannus is covered with a layer of endothelial cells that work to inhibit the growth of further
thrombus, creating a non-thrombogenic surface.

I
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The Mechanism of Action of Silver

223

Toxicity means an adverse effect on some part or system in the body. The experts
are in
general agreement conceming the factors which establish the potential
of siver to be toxic to human
tissue. Any potential toxic effect related to silver will arise from silver ions (Ag+)
as metallic silver
is inert. Because the silver ion is the potential toxic agent, the amount and rate
ofrelease of such
ions determine whether there can be any toxic reaction to tissue in a given circumstance.
Toxicity
is, in turn, influenced by other factors including the form of silver, adsorption,
excretion and cell
type' when the silver ion (Ag+) is bound up with another entity, it is bioiogically
inactive. Thus, the
potential for toxicity is related to bioavailabilify, or the amount of material
that is available to
interact with cells as well as the body's protective mechanisms that reduce
potential toxic effects.
Silver salts such as silver nitrate release more silver ions more quickly than
silver mell and u, ,u.h,
salts have a greater potential to affect cell toxicity than silver metal.

224

Protein adsorption is an important factor in the bioavailability of all
biomaterials. Silver ions

will bind to a number of things in the human body including chloride ions, sulfur compounds,

and

proteins like albumin, metallothionein, and glutathione. Dr. Cherian testified
that there are lower
levels of metallothionein and antioxidants in heart tissue, but he did not provide
a clear opinion that
the diminished protective effect of these substances can cause toxicity
to annular tissue. Albumin is
the most abundant of the plasma proteins and Dr. Cherian agreed
with Dr. Williams that silver ions
have an affinity for albumin. Although albumin may increase the rate
of silver ions released
initially' the ions remain tightly bound to the molecules of albumin, limiting the
number of available
free silver ions. Silver ions may be released from the compounds that
bind them, but released silver
ions may again be bound by new proteins and rendered inert.
the experts agree that silver ions will
be excreted by normal processes in urine and feces.
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While silver ions do not discriminate between mammalian and bacterial
cells, mammalian
cells are more protected from silver ions than bacterial cells. While
Dr. Healy and Dr. Cherian
testified that silver ions will affect mammalian and bacterial cells in a
similar manner, neither
produced any convincing evidence to support this and both
acknowledged that they had limited
personal experience studying bacterial cells. Dr. Hancock,
an expert in microbiorogy, and Dr.
Williams were the most qualified on this issue. They explained why silver
is selectively more active
against bacteria than human cells arising frorn differences in
the structure and function of
mammalian and bacterial cell types. As a result of these differences,
silver ions can demonstrate
effective killing ofbacterial cells without being toxic to host cells.
Ifdifferences ofthis nature did
not exist, there would be no antibiotic medication of any kind since
bacteria must always be killed
in the presence of other cells. Moreover, a reason that silver has
been used for centuries in medical
applications is because it offers high differential toxicity between
bacterial and human cells.aT
The Scientific Literature on Toxicity of Silver

226

Dr' Williams indicated that you need to look

at the whole of the literature on silver
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biocompatibility and toxicity in order to get an idea of toxic potential. Silver ions can be toxic at
some dose. The question with silver and other metals is at what level you might see toxicity from
the metal in the context of the normal exposure of individuals for the use in question. He testified
that while all data should be looked at, the animal studies are far more predictive of what might
happen in humans than in vitro studies. Dr. Rodricks cautioned that all studies are not equal. The
more helpful studies involve similar chemical entities to the one being investigated - in this case,
metallic silver.

227

Dr. Healy testified that he reviewed more than 500 studies concerning silver or silver
compounds, including studies that were positive about the use of silver in medical devices, but in
providing his opinions to the court, he selected only 12 papers to include in his report, all describing
the toxic effects of silver. The focus of his testimony was on these studies, although he
acknowledged there were other studies that showed no or minimal toxicity to silver. He also relied
on silver concentration measurements taken by Matthew Ogle, a company scientist, using samples
from the l0 week sheep study. I will later explain why his reliance on this data is misplaced.

228

Dr. Healy concluded that there was no well established toxicity level for silver and that
toxicity was dose and time dependent. In forming his opinions, he largely relied on lz yrfro studies
that demonstrate tbat at relatively low concentrations, silver ions can and do injure mammalian
cells. There are studies that show that silver causes disordered collagen biosynthesis and interferes
with the assembly of connective tissue components; that silver ions affect cell DNA synthesis
leading to the inability of cells to advance through division and replication; that silver ions can
penetrate the mitochondria where the cell's energy is produced and thereby affect the cell's ability to
reproduce and carry out its functions; that the heart has very low levels of antioxidants compared to
the liver to counteract the toxic effects of free radicals that damage tissue; and that at relatively low
concentrations, silver ions will impair and kill cells involved in the healing process including
fibroblasts, monocytes, leukocytes and lymphocytes.

229 Drs. Rodricks and Williams discussed the limitations and proper uses of the studies that Dr.
Healy and the plaintiffs'witnesses have emphasized in their testimony, including papers by
McCauley, Hemmerlein, Hollinger, Wataha, Steffensen, Garcds-Ortiz, Ellender and Ham, Hidalgo
and Dominguez, and Sudmann.n* Th"y identified two major problems. First, the results of in vitro
laboratory studies, while useful, cannot be extrapolated to predict how a material will react with
tissue rn vivo in the body. Second, most of the studies relied upon by the plaintiffs are not terribly
relevant as they investigate forms of silver (i.e. silver salts) in which the bioavailability of silver
ions is much greater and is released more quickly than the slower release of the metallic silver on
the Silzone fabric. As well, some studies are merely individuat case reports, the lowest level of
epidemiological evidence.ae

230 Drs. Rodricks and Williams also discussed other studies that are more relevant to an
evaluation of silver toxicity and its application to Silzone. Dr. Hancock testified that based on his
review of the literature, the vast majority of studies indicated that silver was effective against

t
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bacteria, confirming Dr. Rodricks's testimony that silver's low toxicity is one of the reasons it has a
long and successful history in medicine. The defendants'experts supported their opinions with
sounder analysis based upon a more comprehensive and balanced view ofthe scientific literature. I
therefore have greater confidence in relying on their opinions.

In Vitro

Stu'dies

231

Despite their use of the in viho data related to silver to support an argument that Silzone is
toxic, the plaintiffs' experts also seemed to agree that such extrapolation is problematic. For
example, Dr. Cherian testified that in vitro tests can give various types of useful information: "[b]ut
I agree that you cannot extrapolate in vitro studies into in viyo-" Dr. Mclean viewed in vitro testing
as part of a "step-wise" process which, along wilh animal testing, can be used to assess materials. In
going up the ladder of evidence, Dr. Mclean said that in vitro tests can shed light on possible
mechanisms of action and provide warnings of possible safety concems, but then "[t]here's a limit to
what you can do with in vitro tests", and you need to go to animal tests. Dr. Healy agreed that it is
difficult to extrapolate because of the challenge in making the in vitro test mimic the particular
environment in which you are going to implant the device. Thus, the plaintiffs'experts agreed with
Drs. Rodricks and Williams that in vitro testing has limitations that must be considered in drawins
conclusions about the toxicity of a material in the body.

232

Dr. Healy relied on the Steffensen and Wataha papers in forming his opinions and suggested
that the levels of silver exhibiting cytotoxicity in these in vitro studies might also cause problems in
tissue ln urvo. These studies used silver nitrate and silver sulfate solutions which were applied to
human cell cultures. Thus, unlike in the body where the silver ions are bound up with other
compounds, all of the silver ions would have been available to contact the cells surrounded by the
solutions of silver salts. Moreover, metals such as the Silzone coating release small amounts of
silver slowly over time as opposed to a silver salt which has greater solubility and releases quickly.

233

The in vitro studies conducted in the laboratories of Dr. McCauley dealt with potential
cytotoxic effects of silver sulfadiazine, which is used in the treatment of burn patients. Dr. Healy
used the McCauley studies to compare silver levels in those in vitro studies to the levels in the
Silzone valve. Dr. Williams explained why such a comparison was inappropriate and not relevant to
heart valves. Subsequent studies on silver sulfadiazine, for example by Lansdown,so have confirmed
that silver sulfadiazine does not impair healing in the bum wound environment with grams of silver
sulfadiazine much greater than the amount of metallic silver released from Silzone in the sewine

cuff.

234

Dr. Williams disputed Dr. Healy's opinion that a silver ion in contact with a cell will cause
damage over time. Dr. williams testified that he had performed many studies on the
time-dependence of metal levels in tissue, and although they varied, there is no evidence to support
Dr' Healy's opinion. As the rn vlvo environment is dynamic rather than static, silver ions that are
released from the Silzone coating will be distributed; they will be removed by macrophages and
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largely excreted. Ninety per cent of absorbed silver is excreted, typically in feces. Moreover, Dr.
Healy agreed that the tissue healing process is dynamic, that cells have a natural life expectancy and
that the same cells will not be exposed to silver ions in the annulus of the heart for the duration of
the implant.

235

In discussing the Hemmerlein study, Dr. Williams explained that it is not possible to
extrapolate from an in vitro study using fast release silver salts to the effects of Silzone. Moreover,
Dr. Bambauer's studies directly contradict the speculation of the authors in Hemmerlein. The
question of whether silver on catheter cuffs could lead to tissue problems and loosening was
examined in the Dr. Bambauer investigations. In those studies, which impregnated the substrate
using the Spi-Argent process, the catheters were effective and not loose. This is a more relevant
comparator than an in uifro study with a salt that ionizes quickly. Thus the Bambauer Studies,
which more directly addressed the question, contradict the suggestion that loosening ofthe cuffs
would occur if a slowly releasing silver compound was applied.sl

IhcXraft-@s2

236

Dr. Healy and Dr. Wilson both relied on a study by Kraft et al. to suggest that silver would
have an effect on the microvasculature of a wound and inhibit healing. This was an rn vivo study
where the investigators made a chamber on the back of a hamster and enclosed it in a titanium
frame. They saw that silver had an effect on the microvasculature of the tissue within the chamber.
Dr. Schoen criticized the study because it did not evaluate healing beyond three days and the
inflammatory reaction observed may have related to the surgery. Dr. Williams thought that there
was a problem with the experimental approach. He testified that he searched the literature for other
papers using the same experimental technique and found only one, raising questions about the
reliability of this technique. Moreover, the Kraft group performed a second study using a similar
technique in which they found that stainless steel also affected the microvasculature ofthe wound.
However, stainless steel is used commonly as a biomaterial without any obvious clinical problems.
Dr. Williams concluded that the test technique in both studies showed results contrary to clinical
performance.

237

The suggestion that silver or Silzone could impact healing through an adverse effect on the
microvasculature is also contradicted by the work of the plaintiffs'own expert witness, Dr. Olson, in
a co-authored study that examined the effects of metallic nanoparticles of silver on wounds.53
Although Dr. Olson testified that there are a number of distinct differences between the wound
dressing tested in tbat study and the Silzone valve, the study evaluated the potential for healing
facilitated by silver ions released by metallic silver compounds in a wound dressing and concluded
that the silver-coated dressings promoted rapid wound healing and enhanced the formation of
vascular tissue.

238

Dr. Rodricks reviewed the study that was co-authored by Dr. Olson, He testified that it
exhibited even better healing than was seen in a study bv Lansdown et al.sa In that studv. two silver
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salts that release silver ions were introduced into deep wounds in rats. The silver compounds were
introduced in concentrations much greater than in Silzone (500 mg in the study as compared to

between l7 to 50 mg on the cuff). This did not cause a toxic effect and it appeared to improve
healing. The study also showed that silver has the capacity to induce the production of

metallothionein.
The Goodman Studies5s

239

The plaintiffs rely on studies by Dr. Steven Goodman who examined and compared platelet
adhesion and aggregation on exposure to the Silzone-coated fabric and non-coated fabric. Dr.
Goodman observed greater platelet disruption and reduced platelet aggregation on the
Silzone-coated fabric and suggested that this could explain the thinner pannus observed in the
sheep
studies. The plaintiffs argue, relying on the evidence of Mr. Butchart, that Dr. Goodman's studies
support a finding that the Silzone coating had a biological effect on healing into the sewing cuff
by
adversely affecting the organization of thrombus into stable pannus.
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Dr. Tweden, Dr. Williams and Dr. Hirsh each discussed the Goodman studies in their
testimony.
Dr. Tweden described studies she had conducted with Dr. Goodman before her work on the
Silzone project' One of these studies examined the behaviour of platelets to pyrolitic carbon,
a
material that is considered to be blood-compatible with a low potential for thrombogenecity.
In that
study, they observed extensive platelet spreading and disruption, a response similar to that
observed
with the Silzone fabric.
Dr. Williams was familiar with Dr. Goodman's work and regards him as a "good scientist,',
but characterized Dr. Goodman's studies as relatively simple uz v/ro studies that are difficult
to
extrapolate to in vivo performance regarding wound healing or thrombogenicity. Dr.
Hirsh did not
think that Dr- Goodman's findings provided a reliable foundation for Mr. Butchart's opinion
that
Silzone affects platelets and red blood cells to increase the risk of thromboembolism.s6
He testified
that the role of platelets in wound healing was controversial and abnormal wound healing
had not
been described in chronic conditions that result in a very low platelet count. Like Dr.
Williams, he
also pointed out that Dr' Goodman performed his experiments in a static system in which platelets
were suspended in a buffer and that this is very different from rn ypo where there is
a constant flow
of platelets that are suspended in plasma which contains modulating proteins.

243

The plaintiffs also overlook Dr. Goodman's suggestion in the 1998 paper (and referred
to
again in his later paper) that the rapid disruption and coverage ofthe silver coated
fabric by the
platelets may more rapidly initiate later stages of healing:
The observation ofgreater surface coverage increased platelet spreading and
extensive disruption of platelets on the silver treated fabric may provide an
explanation for the reduced pannus formation observed in vivo. Since platelet
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spreading and disruption are a norrnal part ofwound healing processes it is
possible that the rapid disruption and coverage ofthe silver coated fabric by the
platelets may more rapidly initiate later stages of healing. That is the flat spread
platelet cltoskeletons may provide a matrix for the adhesion and ingrowth of
cells necessary for healing. Hence silver coating may not only reduce bacterial
infection by virtue of its bacterial toxicity but may also reduce infection by
initiating a more rapid healing of the sewing ring. This would then reduce the
fabric surface area available for bacterial adhesion and colonization. Of course
more rapid healing may also have beneJits with respect to device
thrombogeniciry. (Emphasis added)

244

For these reasons, I do not think thal the Goodman studies are tenibly helpful to the
plaintiffs'toxicity theory. If anything, the study appears to show a potentially beneficial effect from
Silzone on healing.

245

Finally, in a study by Trerotola and others,s? the authors reported that two patients
experienced rash and discolouration, but no tissue damage. This study also used a catheter that had
been subsequently removed from the market. Trerotola can be contrasted with a study by Kathuria
et a1.,58 which also involved an IBAD coated catheter. Dr. Rodricks described the results as showing
a "very compatible response" in rats, with no loosening of the coated catheter cuff and good tissue
morphology.

246

In their written submissions, the plaintiffs did not reference studies by Sudmann or
Garcds-Ortiz,se although both were relied on by Dr. Healy in his testimony. The Sudmann study
involved the Christiansen hip prosthesis, a replacement device that had massive failures. The
Garcds-Ortiz study involved Ketac silver dental cement, which also contained lead and aluminum
fluoride, later determined to cause the cytotoxic effects of the cement.

247

t

In summary, the plaintiffs have focused on in vitro studies, investigations involving silver
salts which release ions very quickly, and/or case reports that involve unusual sets of facts or
unref iable experimental techniques that are of limited value in assessing the in vivo toxicity of

I

Silzone.
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Other Scientilic Literature on Silver

248

The collection ofscientific articles considered by the defendants'experts to form their
opinions was far more comprehensive and far more relevant than the largely in vitro studies referred
to by the plaintiffs. It constitutes a more reliable body of scientific opinion.

249

For example, Dr. Rodricks evaluated 200 to 250 studies, including the literature cited by Drs.
Cherian, Mclean, Healy and Mr. Butchart. As well,, he conducted an independent exploration of the
pertinent silver literature from 1950 to 2010. He provided an analysis ofa subset of ll4 in vivo
studies that addressed the effects of silver and silver compounds in implantable medical devices
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including vascular grafts, orthopaedic prostheses, grafts and pins, surgical m€shes
and rings,
catheters' and urological stents. Among the studies were a significant number
of RCTs as well as
non-randomized clinical trials and cohort studies. Dr. Rodricks found that there
was no data in these
studies indicating that silver or silver compounds used in the implantable
devices were toxic.

250

Dr' Rodricks selected a number of these ln vlvo studies to discuss in more detail in
his
testimony.60 In their Reply submissions, the plaintiffs point out limitations
in some of the studies
referred to by Dr. Rodricks, for example, the studies by collinge et al. on fixation
pins; Lansdown
et al., on the use of silver sulfadiazine and silver nitrate in rats; and Batt et al.,
on silver-coated
polyester grafts. However, they do not reference any testimony about these
studies.similarly, the
plaintiffs reference one paragraph from a review article by Dr. Lansdown. In cross-examination,
Dr.
Rodricks accepted that the article was authoritative because of Dr. Lansdown's
research in this area,
although he did not think the article was published in a peer-reviewed journal.6r
However, Dr.
Rodricks was never referred to this paragraph in the article and asked to
comment on it. As the
plaintiffs failed to adduce any testimony on the alleged limitations in the
studies, these submissions
Iack an evidentiary foundation.

251 Although I have carefully reviewed each of the studies discussed by Dr. Rodricks, I will only
provide a few examples that I consider particularly relevant.
The Bambauer Studies

252

These studies were conducted by Dr. Rolf Bambauer, of the University
of Saarland,
Homburg/Saar, Germany. It will be recalled that Dr. Tweden spoke with
him about his work early
in the development of the Silzone project. The devices under study were
hemolysis

catheters thai
were treated with silver using either ion implantation (Spi-Argent
II) or the IBAD process
(Spi-Argent I). Hemolysis catheters are susceptible to infection becarse
they need to pass through
the skin and into veins. For these reasons, the Bambauer Studies have direct
relevance to the
Silzone product- Patients were studied up to 300 days. Drs. Rodricks and
Williams evaluated

different studies, but both concluded

that they supported the safe use of silver, reduced infection and
demonstrated no adverse effects in patients. Silver levels in the blood
were found to be very small
and the IBAD coating did not cause thrombogenicity.

253

The plaintiffs point out that the Bambauer Studies showed that the
Spi-Argent coating
inhjbited attachment of proteins and cells compared to an uncoated surface.
They submit that the
lack of fibrin' blood cells and thrombogenicity seen on the IBAD coated
surfaces in the Bambauer
Studies as compared to an uncoated surface was an indication
that a silver coated surface will
reduce tissue formation (contrary to Mr. Butchart's hypothesis
that the Silzone coating increases
thrombogenicity because unhealed clotting material forms on the sewing
cuff).They assert that the
defendants try to dismiss the inhibitory effects of the coating
by suggesting that a similar result will
not play out in the interstices of a sewing cuff because it is not
in a blood flowing environment and
that this ignores the fundamental reality of Dr. Bambauer's observation
that the presence of
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Spi-Argent caused delayed and diminished protein attachment as compared to controls.

254

Dr. Williams was cross-examined about these observations in the Bambauer studies and
satisfactorily explained why it is inappropriate on this issue to draw analogies between the surface
of catheters, which are designed to have a surface free of blood and other debris, and the interstices
ofDacron cuffs. It is the physical differences in the design ofthe devices that control whether there
will be formation of a clot and subsequent tissue formation. Dr. Williams also pointed out that
tissue did actually grow into the outside portion of the cuff that was on some of the catheters used in
the studies, and which was coated with Spi-Argent I or IL It is true that Dr. Bambauer did not
attempt to evaluate or study comparative ingrowth between the coated and uncoated catheters, but
his paper records and Dr. Williams noted that the tissue infiltration into the Spi-Argent cuff was
"intensive without any inflammatory signs" and needed to be removed with a knife. This is some
evidence that notwithstanding the lack of protein attachment, tissue ingrowth did occur on the
coated cuffs. Thus, the Bambauer Studies also show that a Silzone- coated device can be
thromboresistant in free flowing blood, but permit tissue ingrowh.
Vascular Graft Studies

255

Vascular grafts are often used to replace portions offemoral (leg) arteries in patients 50 to 60
years old, and are expected to last for their lifetimes, or 20 to 25 years. They are typically made of
Dacron or Gortex, so the fabrics are similar to the sewing cuff in the heart valve. The grafts are
attached to the remaining artery by an anastomosis,, and blood will flow into the interstices in this
area and clot in the same manner as blood clotting in the interstices of the heart valve sewing cuff.
The clot is then reorganized with new tissue. Some parts of the vascular graft, such as the lumen
through which blood flows, are different than a heart valve, but other parts, such as the anastomosis,
are similar to the sewing cuff. Dr. Williams testified that the clotting and tissue reorganization in the
anastomosis of the vascular graft "is a very, very similar mechanism" to the tissue growh that
occurs in the sewing cuff. Dr. Schoen also said that healing into a prosthetic valve sewing cuff is
well represented by healing ofa vascular graft.

256

The B. Braun Vascular Systems Silver Graft is coated with silver by the same IBAD process
used to coat the Dacron fabric of the Silzone valve. While the vascular graft is coated with silver
from the outside of the fabric, and may have a thin coating, experts agreed they would still expect to
see some effect in the anastomosis

if silver was toxic, such

as

(i) leakage at the anastomosis where

the graft attaches to the artery, (ii) an adverse effect on endotheliazation of the vessel causing it to
block very quickly, and (iii) inflammation of the tissue surrounding the graft.

257

In a study of the graft's performance, the B. Braun Vascular Graft was implanted into the
aorta of pigs and compared to uncoated grafts.62 Gelatin was added to the grafts, but as Dr.
Williams explained, this has no effect on the contact between silver and tissue. Microscopic
evaluation after explant revealed similar healing between the silver-coated grafts and control grafts.
There was no siqnificant difference in either neo-intimal thickness or in the immunohistochemical
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investigations between the coated and uncoated groups. Consistent with
the authors' conclusions,
Dr' Williams found that there was no disadvantage of the silver coating in terms
of healing, and that
the aortas remained patent or open. None ofthe signs ofa toxic reaction
were present.

258

The plaintiffs rely on this study and the evidence of Dr. Rodricks in
cross-examination, but

their submissions do not fairly describe his evidence. Dr. Rodricks testified correctly
that Dr.
Ueberrueck's study concluded that the measurement of neo-intimal thickness
after srx months (as
opposed to three months) revealed no significant differences between
coated and uncoated grafts.63
Vascular grafu coated with silver were also implanted into rabbits by Dr.
Uebemreck,s group. The
study was published in the promine nt Journal of Biomedical Materials
Research.s The animals
were challenged with bacterial infections, and after 52 weeks the devices
were explanted. Dr.
Williams explained that this study confirmed the antibacterial effect of silver
in ttrese sitver-coateA
devices with no adverse effects on healing. Blood silver levels were
taken and confirmed what was
seen in the animal studies and in the LIMRA. After the initial release,
silver levels decreased to a
constant low level.

25g

Finally, the B. Braun Vascular Graft was studied over l8 months in 50 patients
supervised by
the Committee on Infections in Vascular Surgery of the German Society
of Vascular Surgery.65
while this was a non-randomized cohort study, the investigators foundihat the
study supported the
safe use of the coated devices. The results show no adverse effect
on the healing process, including
no reports of bleeding in the anastomosis. Dr. Williams concluded
that there was good healing in
the grafts and this would be comparable to healing associated
with the silzone varve.
Silver-coated Prostheses

260

The investigators in a study by Hardes et al. studied 20 patients
who received very large
silver-coated megaprostheses that replaced parts of the bones in
their arms or legs.66 The
megaprostheses were coated with silver metal, but by a different
process than IBAD, and are
marketed in Europe. The amounts of silver used in the prosthes",
many times greater than that
used in the silzone valve. The amount of silver ranged from
0.33 grams (33b mgs) to 2.g9 grams
(2890 mgs). In comparison, the amounts of silver used
in the Silzone valve varied depending on
size' The largest possible amount of silver in a Silzone valve
was 0.050 grams (50 mgs), with the
average being around 0.017 grams (17 mgs). The amount
of silver in thJhrger prostheses of 2.g9
grams was therefore 170 times the amount in the average
Silzone valve, but as Dr. Rodricks
explained, the investigators found no evidence of toxicity even
with this relatively large amount of

*...

silver.

Dr. Williams' Research

261

By the 1980s, there was widespread recognition of the antimicrobial
properties of silver
compounds and an increasing interest in incolporating the
materials into meiical devices. In 19g9,
D-r' Williams, along with colleagues at the University
of Liverpool and the Biomedical Department
of the Johnson Matthey Technology Centre, undertook a comprehensive
review of the safetv and
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efficacy of silver and silver compounds in medicine. He and colleagues published a review article
that focused on the physiological events at the interface of the materials and tissue, corrosion and
degradation effects, the development of local tissue responses, systemic effects following
implantation of silver devices, and included an assessment of the antimicrobial effects of silver.67

262

In this paper, the authors evaluated the potential toxicity ofsilver compounds to cells and
discussed both their own findings and the literature in the section entitled "Cytotoxicity". When Dr.
Williams' laboratory used an in vitro method to evaluate various silver alloys and silver samples,
they found that the extent of the toxic response was determined by the form of silver. Metallic silver
sheet (the form of silver used in Silzone) produced a very tiny response as measured by an
observable cytotoxic zone around the sample while other mixtures of silver such as "sintered" silver
produced a larger cytotoxic zone. In providing his opinion that Silzone lysed fibroblalt cells, Dr.
Mclean mistakenly believed that Silzone used sintered rather than metallic silver.

263

The paper also described studies in the literature reflecting the effects ofsilver on mouse
peritoneal macrophages. The investigators in those studies found that high levels ofsilver may have
an effect on cell functions but there was no impairment of phagocytic, migratory or
interferon-producing capabilities in the cells unless there was also an acute (i.e. immediate)
cytotoxic effect. Pbagocytosis is the process of ingestion and digestion by cells of solid substances
such as other cells, bacteria, bits ofdead tissue and foreign particles. This is important because
macrophages play an important role in tissue healing and the observations in these studies showed
that in the presence of low levels of silver, macrophages could digest or absorb silver particles and

still function.

264

This was also demonstrated by research Dr. Williams conducted in his own laboratories to
to silver by using an intramuscular implantation method in rats.
Some particles from the silver were seen and were demonstrated in fibroblasts and macrophages.
However, these materials did not have an adverse impact on the cells, indicating that the material
was not toxic to the tissue. The study continued for ten months and Dr. Williams concluded,
consistent with other studies referred to in the paper, that silver produced a very mild tissue
response. The deposition of silver particles, mainly in macrophages, was also described in a catheter
study using silver-coated Dacron without any adverse cellular response.6s
assess the local host tissue response

265

The plaintiffs do not appear to take issue with the conclusions reached by Dr. Williams in the
review paper, except to point out that "science is ever-evolving and that peer-reviewed articles
published after 1989 and before luly 23,1997 demonstrate the ongoing study and evaluation ofthe

toxicity of silver". I am satisfied that the conclusions reached by Dr. Williams and colleagues in this
paper fairly represented the state ofknowledge on silver in 1997 and indicated that silver could be
safely used in a permanently implantable device.
Regulatory Filings

266

Dr. Rodricks undertook a review of the regulatory filings in the United States and Canada
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from February l992ta January 2010. He compiled a list of the "FDA Approvals for
Silver-Containing Medical Devices: Feb. '92 to Jan.'10".6e Since 1992, over 100 silver-containing
medical devices have been approved for use in patients in the United States. A similar compilation
was created for approvals by Health Canada, at "Health Canada Approvals for Silver-Containing
Medical Devices: Feb.'92 to Jan. '10".70 From February 1992to January 2010 Health Canada also
approved over 100 medical devices which contained silver for use in patients in Canada. The types
of medical devices included wound dressings, catheters, tracheotomy tubes, surgical patches,
laryngectomy tubes, and endotracheal tubes.

267

The plaintiffs point out and the defendants do not dispute that the vast majority of approved
medical devices containing silver postdate the Silzone valve. This evidence cannot be used to
evaluate the defendants' decision to market the Silzone valve and to continue to market it up to the
recall in January 2000, but it can be used to evaluate whether or not silver is a safe biomaterial,

Regulatory agencies, such as the FDA and Health Canada, have the responsibility to ensure that the
benefits or potential benefits ofthe devices they approve outweigh any potential risks. The risk
benefit analysis that Health Canada is required to undertake was discussed in Glaxo Canada Inc. v.
Canada, in the context of a competitor's challenge to the Minister of Health's decision to srant a
Notice of Compliance for a new drug:
.-. In exercising his discretion, the Minister weighs the benefit of the drug against

the foreseeable risk ofadverse reaction to it. ...
[it] is a decision made on the
basis of public health considerations. The Minister in exercising his discretion
weighs the predicted benefit ofthe drug in relation to the foreseeable risk of
adverse reaction to it. The Minister's determination is one made in contemplation

of public health and represents the implementation of social and economic
policy.Tr

268 Health Canada's subsequent approval of numerous implantable medical devices containing
silver is corroborating evidence ofthe opinions of the defendants' experts that silver is a safe
biomaterial to use in an implantable device.
Conclusion on Scientific Literature

269 The scientific literature overwhelmingly supports the conclusions of Drs. Williams and
Rodricks that silver exerts little to no toxic effect in animals and humans, that it can be tolerated by
cells involved in the healing process, and that it can be used safely in medical devices. While there
is evidence that silver salts can exert a cytotoxic effect on cells in vitro, metallic silver, like the
outer layer of Silzone, has only mild toxicity to cells in vitro and these effects are not generally
seen
in vivo through an adverse host response even where very large amounts are used and continuously
released into tissue. The small amounts of silver used on the sewing cuff, and
its metallic characteq
make it highly unlikely it causes a toxic effect. The current use ofhundreds of silver
coated
products, including studies on implantable products coated with silver by the same
IBAD process
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used in the Silzone cuff, is compelling evidence that Silzone is not toxic when used on the sewing
cuffofa heart valve.

Sheep Studies

270 ft vrvo studies provide the best evidence to evaluate biocompatibility.

The sheep studies are
therefore quite significant in understanding if Silzone is toxic. The competing expert evidence on
these studies comes from Dr. Factor, a New York based cardiac pathologist certified in anatomic
and clinical pathology, and from Dr. Wilson, a staff pathologist in the Deparhnent of Laboratory
Medicine at the Hospital for Sick Children. Dr. Wilson is certified in anatomic pathology and has a
sub-specialty in cardiovascularpathology. In the 1970s and 1980s, he trained and worked with Dr,
Malcolm Silver, an extremely distinguished cardiovascular pathologist. However, over the last two
decades, his work and experience has been in a pediatric setting where he sees very few cases of
PVL, dehiscence and thrombosis in valves explanted from children. In fact, since his work with Dr.
Silver through the time he was retained in this litigation, he has not evaluated any mechanical heart
valve explanted from an adult. Since completing his residency, he has done histopathological
sections on fewer than five valves involving endocarditis and he acknowledged that endocarditis
was not one of his research interests. This is pertinent not only to the sheep studies, but also to the
l4 patient study that I will discuss later.

271

While Dr. Wilson is an eminently qualified pathologist with an impressive array of
publications in peer-reviewed journals, Dr. Factor has considerably more experience in the areas
rat are relevant to evaluating the healing in the sheep studies. Like Dr. Wilson, he has taught
medical students, conducted research and published, but unlike Dr. Wilson, Dr. Factor's pathology
experience has included assessments of many more explanted prosthetic heart valves, almost
exclusively from adults. He has far greater experience with infective endocardjtis in humans and
animals. He has conducted animal research involving prosthetic heart valves in both small and large
animals, including sheep, and he has evaluated healing in tissue and mechanical heart valve sewing
cuffs implanted in sheep. Apart from this litigation, Dr. Wilson has never been involved in an
animal study in which heart valves were implanted in sheep, nor has he evaluated the healing of a
sewing cuff in sheep. As both experts base their opinions on observations from photographs and
micrographs of the explanted sheep valves, their relative knowledge and experience becomes a
much more important consideration than it might otherwise be. Where their evidence conflicts, Dr.
Factor's opinion carries more weight.

272

Dr. Wilson's opinion that Silzone is toxic and impairs tissue healing is based on his gross
observations of hpaling differences in the 4 to 5 week and l0 week studies as he saw tissue
ingrowth between both Silzone-coated and non-Silzone coated fibres in the histopathological
analysis of the valves explanted from the sheep that survived to planned sacrifice. He admitted there
was no evidence of toxicity in the microscopic histopathology of the sheep that survived to planned
sacrifice, making it implausible that Silzone damages annular tissues. Dr. Wilson was critical of the
histology analysis in these studies (as well as in other studies) because the tissue samples did not

I
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focus on "areas of concern in terms of healing, particularly areas where the pannus was too thin or
did not exist." I accept Dr. Factor's opinion that Dr. Cameron's sectioning of tissue samples was
neither inappropriate nor incomplete.

273

Dr. Factor concluded that there was comparable healing between the Silzone and
non-Silzone portions ofthe sewing cuffs in the Short Term study. Dr. Olson agreed that from his
review of the Pathology reports, the valves in the Short Term study, including from KTMV-2, all
showed comparable healing into the Silzone and uncoated sides of the cuff and there was no
information to suggest that the healing was different between the two sides.

274

Although Dr. Wilson testified at trial that the most likely cause of death of KTMV-2 was a
PVL or dehiscence due to silver toxicity, in the reports he prepared for litigation he acknowledged
that surgical technique or infection could not be excluded. In sheep implants ofprosthetic hearf
valves, it is generally known that early death that is not device-related may occur and surgical
technique or infection can be factors. There is evidence that KTMV-2 had fewer stitches than
KTMV-I or KTMV-3 and it is possible that surgical technique contributed to the dehiscence as Dr.
Tweden and Mr. Holmberg believed.T2

215

It is not necessary for me to delve into the detail of the Clostridium organism that Dr. Factor
explained and Dr. Wilson disputed was the source of the infection that Dr. Factor said led to the
dehiscence and PVL. The important issue is whether the evidence persuades me that silver toxicity
is the likely explanation for the death of KTMV-2. In my view, it is called into question by the
striking fact that no other animal in either study demonstrated a toxic response to Silzone. AII of the
other animals in both studies survived to their planned sacrifice dates. Dr. Williams and Dr.
Rodricks both found it very hard to understand how this could occur in one animal with no evidence
of this in the others. As Dr. Rodricks testified:
.-' as a toxicologist looking at all the data from both studies, in fact, the 5 week
study and the l0 week study, given the performance in all of the other animals.
it's impossible to imagine that that's that that early death is related to a toxic
event. In other words, toxicity doesn't work that way. It wouldn't be just having a
very, very serious effect on one animal and having no effect on the others. That's
not a toxic phenomenon. So whatever happened there, I don't know the answer
to, but it isn't silver toxicity, I'm quite confident.
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276 I find that Silzone toxicity is an unlikely explanation for the dehiscence and pVL in
KTMV-2.

I
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Dr. Factor also concluded that in the l0 week study the tissue response to the Silzone- coated
cuff was equivalent to the controls. He disagreed with Dr. Wilson that there was marked variability
in healing with the Silzone valve and found Dr. Wilson's areas of concern of pannus growth
(sometimes too thick; other times, too thin) to be arbitrary. The tissue reaction to Silzone
in the
microscopic pathology was no different than uncoated Dacron, notwithstanding the presence of
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silver particulate. Dr. Factor's overall view with respect to the tissue reaction to Silzone as
compared to uncoated Dacron was that there was no difference and that there was no adverse
response to silver whether it was attached to fibres of the cuff material or was free in tissue. The
inflammatory multinucleated giant cell response was comparable.

278

In the l0 week study, there was one animal, SJII-8, that developed excess pannus. Although
the animal survived to planned sacrifice at l0 weeks, the pannus was restricting the movement of
one ofthe valve's leaflets. On receipt ofthis sheep's explanted valve and surgical records, Dr.
Tweden concluded the pannus formation was unusual and as I have said, she contacted Dr. Schoen
and asked him to exarnine SJII-8 and SJII-9's valves. Dr. Schoen found two prominent green suture
knots on SJII-8's valve and while he concluded that the relationship between the sutures and the
Pannus was uncertain, he could find no other apparent cause for the excess pannus. Di. Cameron
conducted agross and microscopic pathological examination of SJII-8 that revealed nothins
unusual.

279 It was Dr. Wilson's opinion that silver toxicity caused the excess pannus. Matthew Ogle, a
company scientist, measured the silver concentrations in the annular tissue ofthe sheep in this study
and found that SJII-8 had silver levels that were higher than the other sheep in the study. However,
as discussed below, these values are unreliable. Dr. Wilson suggested that the higher silver levels
might account for the excess pannus, but this is inconsistent with his Silzone toxicity theory as it
assumes an increase in cell activity to cause excess tissue growth at the same time as silver is

interfering with cellular functions to impair or delay tissue healing. Dr. Schoen testified that this is
biologically implausible.

280

Dr. Schoen and Dr. Errett testified that they had seen numerous cases in non-Silzone valves
where excess suture material contributed to excess pannus. It seems to me that excess suture
material is a more likely explanation for the excess pannus in this animal than silver toxicity,
although, like thrombus, the cause of excess pannus in animals or humans is not always known.

281

I accept the evidence ofDr. Factor and conclude that these sheep studies do not show healing
differences at all, and certainly none that can be attributed to Silzone.
Sheep Silver Concentrations and Silver Loss

282

Dr. Tweden's literature review included references to studies that reported on the
measurement of silver toxicity in burn patients treated with silver sulfadiazine cream.?3 From her
review of these studies, she concluded, as her April 1, 1997 memorandum states: "The most
conservative level reported for silver toxicity is 300 ppb". Both Dr. Williams and Dr. Rodricks said
that 300 ppb was a reasonable interpretation of the data reported in the studies. Dr. Williams
acknowledged that some studies reported higher values and other studies reportod lower values, but
that 300 ppb was not an unreasonable figure to use as a reference for blood serum concentrations in
the animal studies and in the LIMRA in order to assess the risk of systemic toxicity. Although the
plaintiffs argue that Dr. Tweden thought 300 ppb was a measurement of silver toxicity at a cellular

I
Page 78

level, I am satisfied that Dr. Tweden understood that 300 ppb was a blood serum level. She did not
rely on 300 ppb as the concentration Ievel at which silver starts interfering with cells involved in
tissue healing.

283

Blood serum concentrations, while of interest, are not directly relevant to an assessment of
the toxic effects of silver on tissue. In the study of megaprostheses by Hardes et al. that I referred to
earlier, the investigators used 300 ppb of silver as one ofthe guidelines for assessing toxicity.
However, they recognized the limitations of this measurement for reasons I have discussed:
However, the therapeutic and toxic effects can be only exhibited by the free
silver ions (Ag+). If the silver ion is bound it has no function any more.
Therefore, the reported threshold values since when [sic] silver canexhibit toxic
side-effect can be interpreted with caution only, because the measured silver
concentration includes bounded and not bounded silver. Therefore there can be
no correlation between the silver concentration and toxic side-effects.

284

The original protocol for the 10 week study as sent to the FDA for comment on August 30,
1996, did not propose to measure silver concentrations in the tissues. However, in the FDA's
September 26, 1996 reply, they commented that "It may be useful to consider preserving ... an
aliquot of the sewing ring, ingrowth tissue and valve annulus for in vitro quantification of silver
content" suggesting that "Tissue quantification of silver concentration may prove to be a more
sensitive measure, compared to serum levels, ofthe presence of silver-ion protein complexes in the
near vicinity of the sewing ring." Mr. Ogle developed a method for measurement of the silver
concentrations using samples from KTMV-2 in October 1996, and after the FDA's request, he
proceeded to do an analysis in March I 997 of samples from the 10 week study. Tissue surrounding
the valve was examined and tested for silver concentrations. The results were reported. but no
conclusions were drawn from them.

285

As the plaintiffs place so much reliance on Mr. Ogle's data, I think it is important to
reproduce the following transcript excerpt from Dr. Williams' direct examination. The assumptions
he was asked to make accurately describe Mr. Ogle's evidence about the difficulties he encountered
in sectioning the tissues for analysis:

a.

And what I would like to do is ask you to make some assumptions with respect to
this work and then I will ask you a couple of questions at the end. What I would
like you to assume, first of all, is that in order to make these calculations, Mr.
Ogle was provided with a block -- let's deal with the annular tissue
concentrations in particular. That Mr. Ogle was provided with a block of annular
tissue and sewing cuff from the sheep in question, and in these cases it is each of
the sheep in the long-term study. Secondly, I would like you to assume that the
sewing cuff had tissue ingrowth into the interstices of the fabric of the cuff.
Third, I would like you to assume that Mr. Ogle separated the annular tissue from
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the sewing cuff in order to make his measurements using a scalpel blade. And
finally, I would like you to assume for the moment that Mr. Ogle probably
caught a bit of the silver-coated cuff material in the annular tissue section. Given
those assumptions, what conclusions would you draw from Mr. Ogle's
measurements of the silver concentration in the annular tissue that we have just

A.
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A.

looked at?
Thank you, I understand those assumptions. In my opinion, it was always going
to be very difficult to be able to analyze the silver levels in tissue adacent in
contact with the cuff without the possibility of including some of the fibers. I see
technically that as being very, very difficult. With that possibility, in my opinion,
just a small amount of the coated fiber being included in the tissue_for analysis
makes interpretation of that silver level very, very difficult. Could I just add to
that that the technology for measuring silver is very similar to that which we used
in my paper which we discussed yesterday. It involves digestion of the sample,
typically in nitric acid, and then analyzing total silver content; that is the way in
which it is done. That gives a total silver content, irrespective of whether that is
silver ions in tissue or silver particles. So if you have one bit of fiber with a bit of
silver attached to that which is now digested in the sample, clearly, that is going
to distort and in my opinion distort in a very significant way the total silver level
there. I should also add that even without that assumption, since we know we
have seen from pathology slides that ttrere is the occasional particle of silver in
tissue anyway, that will also get taken up in that digestion process. So in no way,
in no way at all does this figure for silver content reflect total available silver. If
it was one small fragment of silver which we have seen has no effect on the
inflammatory response, one small fragment of silver would totally distort these
figures, and they haven't any implication whatsoever on the relevance to safety.
And so is your opinion then with respect to these measurements the same
whether or not Mr. Ogle caught some of the fabric in the diesection (sic) process?
I think it is most likely he did, but even if he did not, I do believe that it is very
difficult to have any confidence in these figures to give us the level ofavailable
silver. In my opinion, both those factors could contribute.

286

In cross-examination, Dr. Healy was asked to make the same assumptions, but refused to do
this because Mr. Ogle did not record in his notebook the problems that he described in his evidence
and Dr. Healy did not think this was "scientifically valid". As a result, I do not have Dr. Healy's
evidence on a point that the plaintiffs emphasize in their submissions. Assuming Dr. Healy is
correct and I should have no regard to Mr. Ogle's evidence, I am left to resolve conflicting evidence
from Dr. Healy and Dr. Williams about what the data showed.

287 Dr. Healy testified that the silver concentration levels are higher than those that would be
toxic to cells involved in the wound healing process, but his opinions are based on toxicity levels
seen in vitro or on blood serum levels, which have no direct application to the evaluation of toxicity
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in tissue. It is not possible to extrapolate from a concentration of silver that is toxlc in vitro to the in
vrvo situation as the study by Hardes et al. explains. Dr. Rodricks and Dr. Mclean agreed that there
ate no in vivo studies describing a threshold value for silver concentration leading to damage to
frbroblasts. Dr. Williams'evidence confirms that Mr. Ogle's data tells us very little about toxicity
because it does not measure available silver ions in the tissues. Dr. Mclean agreed that measuring
quantities of silver in tissue does not tell you the dose offree silver ions, which is the only reliable
measure of the potential for toxicity.

288

It is also telling that notwithstanding the importance the plaintiffs place on the sheep silver
concentration data, Dr. Wilson has had in his possession for more than a decade between five and
ten human hearts with Silzone valves in them, but he has never attempted to measure the silver
concentration levels in tissue adjacent to the sewing cuff. I think it is fair to infer thatJf Dr. Wilson
believed such measurements to be of scientific value in his analysis of the effect of Silzone on tissue
healing, he would have done this. This lends further support to the defendants'position that such
measurements are not meaningful even if they could have been reliably obtained.

289

It

is also of interest that the sheep silver concentration data from the l0 week study was
reported to both regulators. The plaintiffs submit that the data would have been difficult to interpret

without a description of the methods Mr. Ogle used to derive the values that are depicted on the
chart that was included in the regulatory submissions. Dr. Healy testified that the relevant and
important value is that which is provided for silver concentration in the column labelled "Wet
(g/g)". However, Mr. Ogle's memorandum, which was included in the submissions to Health
Canada and the FDA, does provide a description ofhow the tissue was prepared for analysis, how
the ppb of silver was determined, how the ppb value was converted to weight of silver, how it was
compared to the dry and wet weight of tissue, and how a value for weight of silver per weight of
tissue was reported. Dr. Wilson acknowledged that Dr. Hilbert is an experienced pathologist. As it
was the FDA that requested that silver concentration be measured in the area adjacent to the cuff, I
would expect it to pay attention to the results, and it is apparent from Dr. Hilbert's memorandum
that he reviewed the results obtained. There is no indication that he had any difficulty interpreting
the data or, more importantly, that he had any concems about it.

290

It is also ofsignificance that the gross photographs and representative microphotographs,

as

well as the animal care records, pathology reports of Dr. Cameron, and silver concentration results
obtained by Mr. Ogle for the l0 week study were all reviewed by Dr. Hilbert who concluded:
The data provided are satisfactory and adequately demonstrate the short-term
safety ofthe silver coated sewing cuff, based on explant pathology findings and
the establishment of blood and selected organ silver levels.
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The sponsor has adequately demonstrated the short-term preclinical safety ofthe
silver coated sewing cuff based on handling and implantation characteristics
tissue response and silver levels in blood and selected organs (kidney, liver, heart
valve annulus). The individual surgical notes/progress and pathology reports,
gross photographs and representative micrographs included in this submission
provide satisfactory documentation ofthe study findings.
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The plaintiffs are critical ofSt. Jude's failure to investigate the toxicity level for silver for
cells exposed to the silver ions immediately adjacent to the cuff. The evidence shows and I find that
no investigations were possible that would have yielded meaningful information. I also find that
even if Mr. Ogle's measurements can be considered reliable, the concentrations of silver in the
annular tissue of the sheep in the 10 week study are not significant. This is confirmedly Dr.
Williams' evidence. He repeatedly disagreed with counsel's attempts to characterize the
concentrations of silver in the annular tissue of6300 ppb, 8330 ppb and 17330 ppb as significant
and instead was of the opinion that the amounts were not only extremely small, but represented the
total level of silver "wherever it came from" and not available silver ions. Finatly, regardless of
what the silver concentrations in the annular tissue were, there were no adverse effects seen on the
tissue in the pathological analysis.

292 The FDA had also suggested that St. Jude measure the amount of silver in samples of the
cuffs themselves and compare these to the amount of silver before implantation in order to assess
the release of silver from the cuff St. Jude attempted to do this. The evidence of Mr. Ogle, Mr.
Holmberg and Dr. Williams explains why the evaluation was difficult and no conclusions could be
drawn from it. St. Jude provided this information to Health Canada and the FDA, but neither sought
further information or expressed any concerns.
Resent Studv

293
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Unlike the 4 to 5 week and 10 week studies, the Regent study focused on an evaluation of the
valve's function and safety rather than the effect ofthe Silzone coating on tissue healing. The study
was conducted at the University of Minnesota under the direction of Mr. Bianco. The study

T

pathologist was Dr. Kirchhof. The study evaluated nine sheep implanted with Regent valves and
four controls implanted with non-Silzone valves, The animals were sacrificed at time periods
between 20 and22 weeks, with one early death, SHP-8, at 2l days.
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The study protocol required St. Jude to anange for histopathological examination of
suspected thrombus formation in the hinge area and samples for tlvo valves, SHP-8 and SHP- I 5,
were sent for evaluation.

295

With respect to the early death of SHP-8 at 2l days, Dr. Factor testified that the gross
photograph depicted an infected vegetation that was similar to those he had seen numerous times in
infected valves explanted from both animals and humans. He attributed its early death to
endocarditis caused by a thrombus infected with Pasteurella. Relying on Dr. Kirchhofs pathology
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report which found no infection in the section of thrombus analyzed, and on his own observations
the gross photographs and review of the pathology reports, Dr. Wilson attributed this death to a
PVL and thrombus caused by Silzone.

of

296 As with the early death of KTMV-2, it does not make sense that only one animal in the study
would experience a toxic injury. Thrombus is a well-known complication in all animal studies as
well as in humans with mechanical valves and there may be multiple possible causes that cannot
always be explained. The pathology report attributed the animal's death to Pasteurella sepsis. Dr.
Wilson disputed that there was evidence that the Pasturella infection in the blood had affected the
thrombus due to the absence of organisms. While there were no organisms found in the section
sampled, that does not lead to the conclusion that there vr'ere no organisms. Dr. Wilson has seen
very few cases of endocarditis and none in sheep. Dr. Factor is clearly more experienced on this
issue and I accept his opinion that this was an infected thrombus.

297

With respect to the other study animals, Dr. Factor reviewed all photographs and records
from the Regent study and concluded that there was no evidence that Silzone had any toxic effect
on heart tissue or impaired healing. Dr. Factor noted excess pannus on some Silzone valves, but this
was also present on some control valves. He found comparable variable healing between Silzone
sheep and controls, whereas Dr. Wilson found abnormalities in all nine valves, includinq a number
of sheep with PVLs and thrombus.

298

The study concluded that the valve demonstrated preclinical safety. This conclusion was
reached notwithstanding the early death of SHP-8, and in reliance on the necropsy reports of Dr.
Kirchhof, whose work Dr. wilson admired. Although the focus of the study was on valve
performance rather than tissue healing, Mr. Bianco was a co-author of the ASAIO article reporting
on the results of the 4 to 5 week study, and very much aware of the Silzone project. It is therefore
reasonable to think that if the Silzone sewing cuff was implicated in the leaks that were identified or
that Silzone played a role in the formation of thrombus, this would have been raised.

299 The final report from the Regent sheep study, including all ofthe necropsy reports that Dr.
Wilson relied on for his opinions, was included in the submission filed with Health Canada prior to
its approval. The plaintiffs place some reliance on the fact the report was unaudited. Mr. Bianco
noted this in his letter submitting the report, but also noted that the GLP audit "rarely if ever" results
in altering conclusions or recommendations on preclinical safety ofthe device under investigation.
That this was an unaudited report is ofno significance.
Eoic Studv

300

The Epic sheep study with six Silzone valves and six controls and explants at 20 weeks was
conducted at BioSurg, Inc. a facility in winters, califomia. Dr. cameron served as study
pathologist. Four more Silzone sheep and four controls were explanted at 52 weeks. The plaintiffs
point out that this was the largest and longest sheep study conducted by St. Jude on a Silzone valve.
Howeveq the Epic valve was a new tissue valve, used a different fabric on the sewins cuff and
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diflered from both Regent and Silzone valves in several other respects. In view ofthis, the study
results are not directly applicable to conclusions about the Silzone valve. Nonetheless, the results
from the Epic study were positive and did not raise concems about the Silzone coating. The Study
Director, Ross Lirtzman, DVM, concluded in his report of the 20 week study that: "The Epic valves
showed no interference with the local inflammatory tissue response: in fact fibrous reaction to the
coated cuff is well organized and pannus formation on the yalve surface is thin and smooth"
[Emphasis added]. Dr. Lirtzman's desmiption of well organized (i.e. healed) pannus is some
corroborative evidence of Dr. Tweden's view that thinner pannus is more ideal pannus.

301

In contrast, Dr. Wilson found focally poor healing in the Silzone valves in this study overall.
He identified leaks in four of the animals. While Dr. Factor agreed with Dr. Wilson that two of the
animals demonstrated PVLs, his opinion was tlat in one animal it was caused by infection and in
the other the leaks were similar to leaks frequently seen in valves without Silzone. He found
comparable healing variability between the Silzone sheep and controls. Based on his review ofthe
records, explanted valves and histology slides, he found no evidence in any of the sheep in the study
that Silzone had any adverse effect on the heart tissues, or that it was toxic or impaired healing.

302

The plaintiffs suggest that the amount of silver remaining on the Silzone-coated valve in the
Epic sheep study (81.9% at 52 weeks) as reported in Mr. ogle's poster be compared with the
amount of silver remaining on the B. Braun Vascular Graft. (97.8Yo at 52 weeks) in Dr. Uebemreck's
study.Ta They argue that these results indicate that the silver coating leached offmore rapidly from
the Silzone cuff than from the vascular graft. This comparison cannot be made as the B. Braun
results are derived from an in vitro washout study whereas the Epic results are derived from an in
vivo analysis of silver concentration in tissue. Dr. Mclean testified that silver released in an in vitro
study cannot be used to draw conclusions about the quantity of silver that will be released in a blood
environment. Also, Mr. Ogle's evidence was that his sectioning techniques were not uniform ("I
guarantee that I clipped some silver fabric. So from that standpoint, I believe it was the worst case
amount of loss of silver seen"). The B. Braun results, if they are at all relevant, tend to demonstrate
that only small amounts of silver are released from an IBAD coated surface after an extended time.

Tailor Ring and TSPV Studies

303

For completeness, I will briefly mention the Tailor Annuloplasty Ring and the Toronto
Stentless Porcine Valve Series (TSPV) sheep studies. Dr. Wilson examined explanted rings from
the Tailor study and took some histological sections from them, but did not discuss his findings in
his reports or testimony. I infer that he accepted Dr. Factor's conclusions that there were no healing
differences between coated and uncoated rings in the study, which used the same fabric as the
Silzone valve. Dr. Wilson had the opportunity to review the explanted valves from the TSPV study,
but expressed no opinion about the study. The TSPV reports are business records and reach positive
conclusions about the healing response of the Silzone-coated valves.

Conclusion on Sheep Studies
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The sheep studies showed comparable healing into Silzone-coated sewing cuffs and no
evidence of toxicity in the gross and microscopic evaluations. These studies are not perfect
predictors of what will happen in humans, but as they show the response of a whole organism to a
potentially toxic agent with all of the protoctive mechanisms intact, they are better indicators of
biocompatibility than in vitro studies. Silzone did not inhibit tissue growth or cause an abnormal
inflammatory response that was unusual for an implanted device. The early death of KTMV-2 in the
4 to 5 week study and the pannus overgrowth of the valve leaflet in SJII-8 in the 10 week study was
not caused by Silzone toxicity.

Spoliation

305

Common Issue 6 asks: Is the burden ofproofofcausation or negligence affected by
spoliation of evidence by the defendants? It is convenient to address this here as there is no dispute
that the organs, explanted heart valves, and histology blocks from the 4 to 5 week and the l0 week
studies (the "Masters series sheep study materials") and explanted heart valves from the Regent
sheep study (collectively, the "missing materials") were either inadvertently destroyed prior to the
litigation or could not be located during the course of the litigation. Although the plaintiffs
originally submitted that findings be made in the ir favour in respect of each of the common issues,
they revised their position in their Reply with respect to this common issue. They now submit:
The answer to Common lssue 6 is:

The burden ofproof in causation or negligence is not affected by the spoliation
ofevidence by the defendants. However, the defendants' spoliation ofevidence
leads this Court to presume that explanted Silzone valves and tissue samples
from the Sheep Studies would have been unbelpful to the defendants' case and
helpful to the plaintiffs.
The Legal Test for Spoliation

306

In McDougall v. Black & Decker Canada Inc., the Court referred to St. Louis v. R., for the
following statement on the law of spoliation: "[spoliation] occurs where a party has intentionally
destroyed evidence relevant to ongoing or contemplated litigation in circumstances where a

reasonable inference can be drawn that the evidence was destroyed to affect the litigation".Ts
Spoliation can thus be divided into four elements:

l
2.
3.
4.

the missing evidence must be relevant,
the missing evidence must have been destroyed intentionally,
litigation must have been ongoing or contemplated at the time the evidence was
destroyed, and
it must be reasonable to infer that the evidence was destroved in order to affect
the outcome of the litisation.
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307

This interpretation of the law regarding spoliation has been followed by courts in Ontario.T6

308

The plaintiffs have not referred to any evidence regarding the relevance ofthe missing
materials. Rather, they invite the court to infer that those materials would have been relevant,
apparently based on the circumstances in which the materials went missing. However, they have not
referred to any evidence about those circumstances. The plaintiffs also have not referred to any
evidence regarding the question of whether the missing materials were destroyed intentionally.
Rather, they invite the court to infer such an intention since they assert that the destruction ofthe
materials would have been contrary to federal regulations and St. Jude's intemal policies. However,
the plaintiffs have not referred to any regulations or evidence of St. Jude's intemal policies.

309

The only evidence regarding the circumstances in which the Masters series sher-ep study
materials went missing came from the defendants' answers to undertakings that were read in by the
plaintiffs at trial. The evidence of Mr. Holmberg was that the materials were discarded in a lab
cleanup despite his instructions to save them. Mr. Holmberg recalled speaking to someone who said
that "she did not think the specimens needed to be saved since all the approvals had been received
and that slides for all the specimens were available".

310 At the time the materials were destroyed, litigation had not commenced. The plaintiffs have
not referred to any evidence as a basis for finding that the materials were destroyed in
contemplation of litigation. While they assert that the materials were lost "shortly after St. Jude
officials met with the MDA for the second time," the defendants dispute this claim, and the
plaintiffs have not referred to any evidence to support it. The defendants also point out that Mr.
Holmberg was the source of information regarding the destruction of the Masters series sheep study
materials. At trial, the plaintiffs had the opportunity to cross-examine Mr. Holmberg regarding the
time during 1999 that the materials were destroyed and whether this was before or after discussions
with the MDA in June 1999. The plaintiffs did not do this, nor did they attempt to elicit any further
evidence at trial on how the Masters series sheep studies materials were destroyed from any of the
other company witnesses who testified at trial.

3ll

Given that the evidence of Mr. Holmberg is the only evidence regarding the circumstances
under which the Masters series sheep study materials went missing, it would not be reasonable to
infer that the evidence was destroyed in order to affect the outcome of pending litigation. Indeed,
the only available evidence indicates that whoever discarded the material did so because they were
under the impression that it was no longer needed for any purpose.
.

312

In the case of the missing materials from the Regent sheep study (originally in the possession
of the University of Minnesota), the defendants'answers to undertakings read in by the plaintiffs at
trial detail that St. Jude initially had "some second hand information" that the explanted valves and
organs were "inadvertently destroyed in 2000" but then subsequently, the organs were located.
There is a document showing their delivery to St. Jude but it was "unable to confirm with any
degree of confidence that the explanted valves were ever in St. Jude's possession, or when or how
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they went missing". The read-in evidence shows that it is uncertain that St. Jude ever received the
explanted valves from the University of Minnesota.

313

In substance, the plaintiffs are asking the court to infer all of the elements of spoliation,
dressed up as a presumption from the mere fact that the Masters series and Regent sheep study
materials are missing. In failing to refer to any evidence in their submissions on spoliation, the
plaintiffs have failed to establish any ofthe four elements listed above. Thus, the plaintiffs have
failed to establish spoliation on a balance ofprobabilities. It is therefore not necessary to consider
whether the defendants have rebutted any adverse inference that would arise from a finding of
spoliation, nor is it necessary to consider whether a presumption should be made.

Clinical Evidence of Silzone Toxicity

314

A very large part of the plaintiffs' causation case is based on Dr. wilson's
clinico-pathological correlation of 18 Silzone valves from l4 patients. A clinico-pathological
anafysis involves reviewing the medical records and analyzingthe gross and microscopic pathology
for a patient and then correlating the findings. While Dr. Wilson's study is only one part of the
plaintiffs' causation picture, it is a very important part. It is the causal lynchpin that attempts to
connect the plaintiffs' theory of Silzone toxicity with clinical evidence of abnormal healing and
resulting medical complications in patients. Although a number of expert witnesses provided

testimony about this, the primary opinions come from Mr. Butchart, Dr. Wilson and Dr. Schoen.
Independence of Dr. Schoen and Neutrality of Dr. Wilson

315

The plaintiffs made a considerable effort to exclude or neutralize the evidence ofDr. Schoen
on the basis that he lacks independence. Their attack is focused on Dr. Schoen's consulting work
with the medical device industry in general, and with St. Jude, in particular, although less than lolo

ofhis time has been spent consulting for St. Jude and Dr. Schoen consults to several ofSt. Jude's
competitors as well as the FDA. I did not agree to exclude his evidence as inadmissible when this
was raised during the trial and my ruling explains why.77 The plaintiffs reprised this at some length
in their written submissions and also during oral argument. Having heard Dr. Schoen's evidence, I
have not changed my mind.

316

The plaintiffs do not dispute that Dr. Schoen is a highly qualified cardiac pathologist, but
they resist a finding that his evidence is to be prefened solely on the basis ofhis qualifications. I
accept that a trial judge must tread the path ofrelative experience cautiously as even highly

qualified experts can be wrong. Nonetheless, as I said when I was discussing the sheep studies,
relative expertise takes on greater significance when the expert opinions are based on the
observations that each made from the appearance of the valves. Knowledge about how valves
heal
comes from experience.

317

While it is true that in their respective roles as litigation experts Dr. Wilson and Dr. Schoen
have equivalent experience with Silzone valves, it is not credible for the plaintiffs to argue
that Dr.
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wilson's experienc€ matches the depth of experience of Dr. schoen who, like Dr. Butany, is
acknowledged to be among a very small group of six or eight internationally recognized specialists
in the pathology of prosthetic heart valves. Dr. Schoen is a professor of pathology at the Harvard
Medical School and Director of the Cardiac Pathology Department at one of the four principal
teaching hospitals of the Harvard Medical School.

318

Dr. Schoen also holds a Ph.D. degree in materials science and, as well as teaching medical
students at Harvard, he also teaches students at MIT working toward PhDs in biomedical
engineering. Dr. Schoen's practice has focused on the pathology ofprosthetic heart valves and he
has examined at least a thousand prosthetic heart valves over the course of a thirty year career.
Apart from his early work with Dr. Silver, Dr. Wilson's professional career has taken him in other
directions. It is undeniable that Dr. Schoen has far more experience with prosthetic heart valves than
Dr. Wilson and that he is far more qualified to discuss the range of healing that can be seen in them.
While the concerns that the plaintiffs raise could in some circumstances affect the independence of
an expert, I found Dr. Schoen's evidence to be fair and impartial. In my view, he fulfilled the duties
of an expert witness who is providing opinion evidence to the court.

319

In contrast, it was Dr. Wilson who lacked neutrality and testified as an advocate in support of
the theory of Silzone toxicity. He was selective in his choice of the valves from the sheep studies,
choosing not to discuss the explanted Tailor annuloplasty rings or review the TSPV sheep studies
and he was also selective in his choice of patients for his clinical study. He testified that he needed
"complete medical records" in order to do a clinico-pathological correlation, but, he included three
long-term patients despite very incomplete records. There were other long-term patients, the so
called "lettered patients", that he did not include, although there is evidence that at least some of
them died of non-valve related causes and showed good healing of their Silzone valves. Dr. Wilson
confirmed this to be the case with Patient "S", who died with an apparently well healed valve that
had been functioning for at least nine years. He gave no adequate explanation for this and I was left
with the impression that the patients in his study were not chosen in an unbiased, scientific manner.

320

Dr. Wilson made clinical diagnoses on individual patients that went well beyond his own
experience as a pathologist. He had a tendency to be dismissive of the opinions of treating
physicians and other experts where their conclusions undermined his theory, although he clearly
lacked their expertise. As well, his evidence was not presented in a neutral manner. He was often
argumentative, repetitive and unresponsive to questions posed in cross-examination. While the
record will speak for itself, I try not to interrupt the testimony of a witness except to seek

clarification' There were a number of occasions when I found it necessary to do this and direct him
to answer the questions. I do not accept the plaintiffs' suggestion that this is explained by Dr.
Wilson's inexperience as an expert witness. Dr. Wilson has previously given expert testimony and
he testified in this trial over the course of ten days. Regrettably, Dr. Wilson's commitment to his
own lheory of causation impaired his objectivity and reliability as an expert witness. I find he
lacked neutrality. Given this concern and his limited experience with prosthetic heart valves, I
attach little weight to his opinions where they differ from those of Dr. Schoen and the defendants'
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clinical experts.
Mr. Butchart

321 Mr. Butchart is an eminently qualified cardiac surgeon, with particular expertise in valve
related thromboembolism. Although he is in quite a different category than Dr. Wilson, they have in
common that each formed their opinion early on, with little scientific analysis, that Silzone was the
culprit. Neither has wavered from that opinion. Understandably, Mr. Butchart was offended and
upset by St. Jude's actions when, without informing him (as Dr. Flory now acknowledges he should
have), the company contacted Mr. Jules Dussek, the President of the Society of Cardiothoracic
Surgeons of Great Britain and Ireland to request a review of his CEMS data. After this, the
relationship between Mr. Butchart and St. Jude quickly deteriorated. Mr. Butchart's response to St.
Jude's actions was a normal human response, but hispredetermined opinion that patients had
suffered because ofthe Silzone valve and his negative views about St. Jude affected his ability to
look at the evidence dispassionately in providing his opinions to the court.
The Timing and Manner of Tissue Healing in Prosthetic Heart Valves

322

Mr. Butchart and Dr. Schoen described different biological processes that result in the
formation of pannus, but they agree that an implanted heart valve sewing cuff is capable of healing
and, if fully healed, that it will become encapsulated in connective tissue or pannus. Obviously,
valves that have been safely implanted in human patients and that continue to function well cannot
be removed for study. Dr. Schoen testified that valves that have been explanted for medical
complications after different lengths of time demonstrate variable healing characteristics from
patient to patient, from mitral to aortic, from inflow to outflow surface on the same valve and
around the circumference ,largely due to anatomic factors. Dr. Schoen disagreed with Mr. Butchart
and Dr. Wilson that tissue formation and ingrowth normally occurs by three months and is
necessary for the clinical performance of a valve.

323 Dr. Wilson testified that he observed a grossly abnormal healing process in the heart valves
in the 14 patients in the study, involving too little pannus, too much pannus or a combination of
both, and sometimes, thrombus with pannus. He attributed these abnormalities and the resulting
medical complications in each of the patients to Silzone toxicity, His conclusions are, to a
significant extent, based on the assumption that a sewing cuff on a mechanical heart valve will
normally be healed by three months and that thrombus will not form on a well healed valve. Mr.
Butchart also testified that the literature confirms that healing is complete within the first two to
three months, but he did not testiff about what he has seen in his own clinical practice.

324

Dr. Schoen demonstrated from comparative gross photographs ofselected valves that there is
tissue lost in the surgical removal a valve or its removal at autopsy. He explained that assessment by
a pathologist ofthe reasons for poor healing can be constrained by the inability to understand the
anatomic context into which tie valve was implanted. Understandably, the surgeon's primary
concern is addressing the problem at hand and typically, the surgeon is not paying attention to
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preserving tissue or endothelium on the valve and the endothelial layer abrades easily. As a result,
the specimen the pathologist receives may be and is often different with less tissue on the valve than
was there at the time of removal. Dr. Butany's evidence confirms this.

325

This was also demonstrated in a 198 I paper by Marbarger and Clark, where the authors
studied the degree oftissue overgrowth and the strength oftissue adhesion in I l8 explanted
bioprosetheses. Sufficient tissue for evaluation was present in only 66 of the 118 valves.?8 This
suggested to Dr. Schoen either that the tissue was not there at the time ofexplant or had been
removed inadvertently in handling the valves. The authors in this study also reported, although on
limited data, that many months may be required before tissue ingrowh is complete. As Dr. Wilson's
l4 patient study had no valve handling protocol, he cannot account for changes in appearance and

quantity oftissue that occurred after the valve was removed from the patient or at autopsy.
The Three Month Guideline

326 All patients with mechanical valves require anticoagulation therapy to reduce the risk of
clotting on the valve and are usually prescribed Coumadin (Warfarin) with the goal of maintaining
the patient's anticoagulation within a target range, measured using the International Normalized
Ratio (INR). The therapeutic INR range for a patient is usually set by his or her treating physician,
but with reference to general recommendations set out in generally accepted guideline documents
such as in the Canadian Cardiovascular Society's Guidelines for the Surgical Management of
Valvular Heart Disease. These guidelines recommend, and it is the practice of many physicians, to
anticoagulate bioprosthetic or tissue valve recipients for only the first three months following
implant. Dr. Wilson's theories that a sewing cuff should be normally healed by three months so as to
protect against the forrnation of thrombus is based largely on his extrapolation from the guidelines
and his understanding ofthis practice ofphysicians.

327

While there is consensus in the medical community that the anticoagulation guideline is a
sound treatment guideline based on clinical studies of the effectiveness of anticoagulation, there is
no clinical or animal data to establish that a sewing cuff will be endothelialized within three months.
As well, there is no evidence of any practice that the target INR for mechanical valve recipients is
lowered after three months, although one would expect this could happen if the sewing cuff on all
mechanical valves is completely healed by three months.

328 Dr. Wilson's reliance on animal studies to support his opinion that normal healing in valve
patients occurs at three months fails to account for differences in the rate of healing between
humans and animals. The Bull and Braunwald studies, on which he and Mr. Butchart relied,
demonstrated these differences as the authors found that the rate of tissue organization in human
prosthetic valves is "markedly slower" than that seen in experimental animals.?e There are very few
clinical studies that document the time course of healing in mechanical valves. The studies are
small, making it difficult to understand what should be expected in the majority of patients over
time' The studies that have been done support Dr. Schoen's evidence that the timing and manner of
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healing in mechanical valve patients is extremely variable and it is not possible to say with any
confidence that healing is complete by three months in the vast majority of patients.s0

329

This was graphically demonstrated by photographs of the Stan Edwards valve that Dr.
Schaff explanted for PVL after I 5 years with intact sutures and absolutely no endotheliazation or
tissue ingrowth on the sewing cuff. Dr. Schaff has explanted more than 300 valves over a 30 year
career. He testified that this valve was at one extreme, but that he had seen many other valves, from
different manufacturers, with a wide range of healing characteristics, most explanted after five
years.

330

The evidence of Dr. Errett is consistent with this. He testified:

I think the natural history of healing following valve--mechanical valve or any
valve implantation in humans is not entirely understood, and I think that's
understandable because valves we place in patients that function normally and
last the patient's life are never really studied along the line. So we don't know in
thousands ofpatients what is happening at certain times during the course of that
valve's life'..we make conjectures on how well they're healed and when they're
healed but that is conjecture,

331

Like Dr. Schaff, Dr. Errett had observed non-Silzone valves with the same pattems of
healing that Dr. Wilson described, including little to no healing of valves explanted months or
sometimes years after implantation, intact pledgetted sutures pulling through the tissue around
valves, excess pannus on valves, and valves explanted with little orno endotheliazation. Dr. Butany
testified that the pathological findings and modes of failure he observed in his study of l9 Silzone
valves are seen in every kind of valve.8l To the extent that Dr. Wilson's opinions are based on the
assumption that a valve will be fully healed and endothelialized by three months, the assumption is
unproven.

332

The very nature ofa class action requires the bifurcation ofthe causation analysis between
general causation and specific causation. The question at this stage is not whether Silzone did
cause
impaired healing in any class member, but rather, whether it can causethis adverse effect. The
plaintiffs submit that the evaluation of Dr. Wilson's evidence is a question of sufficiency and
weight, which combined with other evidence regarding Silzone's effect on tissue and cells, will
allow me to determine whether the plaintiffs have discharged their onus with respect to Common
Issue 2. The issue that I find difficult is how to assess the sufficiency and weight
ofa study of 14
patients in answering a question on general causation in a class action. How
should the evidence on
individual patients be approached and how does it assist the court in reaching conclusions about the
effects of Silzone in the broader group of class members who have Silzone valves? Durinq
oral
submissions, I repeatedly pressed counsel for assistance with this.
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Counsel for the plaintiffs proposed that I should, in effect, go through each ofthe patients in
the study in order to determine whether or not, on balance, this supports Dr. Wilson's opinions
about the effects of Silzone on tissue healing. In other words, are Dr. Wilson's opinions with respect
to each patient mostly correct? I do not see how a scorecard on 14 individual patients will assist me
in answering a general causation question and the plaintiffs provided no meaningful guidance on
this. Assuming that the court agreed with Dr. Wilson that Silzone is the likely explanation for a
particular medical complication in eight of the 14 patients, but not in the other six patients, what
conclusion could I draw other than this outcome occurred more frequently in patients with Silzone
valves? This cannot establish on its own that the Silzone valve is causal of the complication since
there is no control group or corresponding group ofpatients who suffered the complication and is
exactly the same except for the Silzone valve.

334

Tbe plaintiffs' approach would be useful

if the question to be answered was whether Dr.
Wilson conectly concluded that Silzone toxicity is the more probable explanation than other
probable explanations for the medical complication in each of the 14 patients. But, this is a question
that will only arise in individual hearings. The question at this stage is one ofgeneral causation does Silzone have a different and adverse effect on healing than uncoated Dacron? In other words,
is there a causal relationship between Silzone and the harm the plaintiffs allege?

335

The approach I propose to follow is to determine in what circumstances a
clinico-pathological correlation of l4 patients can provide evidence of causation. I will then explain
why I reject Dr. Wilson's analysis. My conclusion is that this kind of evidence cannot establish a
causal link between Silzone and the medical complications that occurred in these patients.

336

As I touched on in the Introduction to these reasons and as I discuss further under Common
Issue 3, there is a generally accepted hierarchy within the scientific community as to the kinds of
studies that may be helpful in investigating cause and effect relationships. It is generally accepted in
the scientific community that a case series such as Dr. Wilson's l4 patient study, provides, at best,
weak evidence of whether a treahlent, in this case a Silzone valve, causes a condition, for example,
PVL. A case series can address the question: what is the frequency ofthe occurrence ofan outcome
in patients with a particular characteristic? It can suggest that there might be a problem that should
be studied, but a case series cannot answer the question: was the occurrence of PVL more likely in
patients with a Silzone valve than in patients without it?

337 Dr. Schoen acknowledged that proper analysis would be difficult as it would require a study
with autopsies of patients whose valves functioned without complication. Dr. Wilson cannot be
criticized on this account, but there is inherent bias in a study that only includes patients that have
experienced medical complications and excludes other patients whose valves appear to have
functioned well. As Dr. Schoen explained, "it is very difficult to take 14 patients or even a larger
group of patients who have had their valves removed for some problem and draw conclusion
[sic]
about the patients who are out there doing fine." The absence of a control group or a standard of
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comparison limits the use that can be made of the data from a study of this kind. There is simply no
information on the patients that are not part of the series and, therefore, one cannot determine if it
was the Silzone valve or some other known or unknown factor that caused the condition in issue.
This makes it virtually impossible to draw conclusions as to probable causation.

338

Although a clinico-pathological correlation is a methodology that scientists use, I find that
absent an extreme or unique situation, scientists would only rely on a case series without controls to
establish a hypothesis and would not rely on this kind of evidence to draw conclusions about cause
and effect. In Rotlmtell, Osler J. reached the same conclusion after reviewing very similar evidence
on the scientific value of different kinds of epidemiological studies.s2
An Extreme or Unique Situation

339

Dr. Sackett, the plaintiffs' epidemiology expert, illustrated an extreme or unique situation
where it may be acceptable to draw conclusions about causation by giving rhe example of a small
case series of 12 patients with a relatively mild disease who all died after receiving the same
treatment. In this case, the "treatment" is a Silzone valve, common to all patients in the study, but
the "disease" is a variety of medical complications, including PVL, thrombosis, endocarditis or
stroke. These are risk factors for all mechanical valve recipients.

340

In analyzing the 14 patients in his study, Dr. Wilson said that he proceeded empirically by a
process of exclusion and would only attribute the event to Silzone toxicity where he could exclude
other possible causes of the adverse event or the adverse appearance ofthe valve. The plaintiffs
dispute that as a matter of law Dr. Wilson was required to eliminate all other possible causes for
medical complications in order to have the court accept his evidence as proof of causation.
Causation in law is on a balance of probabilities, but Dr. Wilson approached his task as a scientist.
Scientific proof of causation is describ ed in Rothwell as follows:

Proof of causation

Causation in scientific and medical matters may be easy to assign ormay be
extremely difficult. Causation may be taken as proved, for all practical purposes,
in many diseases when a specific organism is invariably found in association
with a specific physical condition ofdisease and other oossible causal agents can
be eliminated. Causation can be assigned when it has been shown that a specific
group of symptoms, characteristic only ofa specific agent or disease, is present.
Causation can be assigned when a specific pathological condition, characteristic
onl), ofa specific causal agent, is shown to exist in a patient, in life or at

post-mortem examination.s3 [Emphasis added]

341

Dr. Wilson accepted that this was the degree of proof that was necessary in order for him to

draw a causal connection between Silzone and the medical complications experienced
by the
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patients in this study. His evidence was that every single valve he examined had shown abnormal
healing to some degree and the consistent themes of too little pannus, too much pannus, thrombus
and paravalvular leak were "so clear, striking and really significant" that he was able to conclude
that "the Silzone coating consistently causes disordered healing and can and does cause a variety of
life-threatening complications". While the plaintiffs do not require proof of impaired healing in all
class members to establish that Silzone can cause impaired tissue healing, a study of this kind
cannot support the conclusion that Silzone is the causal agent, unless other possible causal agents
for the complications in issue have been excluded.

The l4 Patient Studv

342

The crux of Dr. Wilson's opinion was that Silzone was the cause of the complications
experienced by eleven ofthe 14 patients in the study. Forthe remaining threepatients, his opinion
was that Silzone was the most likely cause. Mr. Butchart provided opinions on eight of the 14
patients in Dr. Wilson's study.e I have reviewed the detailed evidence on each of the 14 patients,
but I do not find it necessary to discuss this except by way of example to illustrate the weakness of
this evidence in establishing that Silzone is the causal agent for the complications.

343

In virtually all of the cases, Dr. Schoen identified clinical details that indicate altemative
causes for the valve problems. The defendants' clinical experts in cardiology, hematology,
infectious disease and neurology provided strong evidence of alternate causes or the possibility of
alternate causes for the complications in issue.85 I would expect that the opinions of a patient's
treating physician would be significant in a clinico-pathological context and Dr. Wilson agreed that
it is the clinician rather than the pathologist who makes the diagnosis. In most cases, Dr. Wilson's
opinions are contradicted by evidence from the medical records and the diagnoses ofthe treating
physicians that are found in the records. The evidence ofthe defendants' clinical experts confirmed
those opinions and diagnoses. Several examples will illustrate that there are other medically
plausible causes for the complications experienced by these patients that Dr. Wilson and Mr.
Butchart have not excluded.

344

There was considerable evidence at trial ofthe ability ofsurgeons to diagnose endocarditis
based on the gross appearance ofa prosthetic heart valve at surgery. The consistent evidence from
the defendants' experts is that a surgeon's diagnosis of endocarditis based on observation at surgery
is highly reliable. Patient I - Erik Andersen, and Patient 2 - Sharon Frost are examples. Dr. David
and Dr. Cusimano of TGH were involved with Mr. Andersen's second surgery that replaced his first
Silzone mitral valve with a second Silzone mitral valve and replaced his native aortic valve with a
Silzone aortic valve. Dr. Latter performed Ms. Frost's explant surgery at St. Michael's Hospital.
These physicians are regarded as highly experienced and capable surgeons who, in the late 1990s,

would have been familiar with the appearance of endocarditis. Despite the inability to identify
bacteria, Mr. Andersen's surgeons believed that infection caused poor healing in his first Silzone
mitral valve (Dr. Cusimano described the valve as "obviously infected and dehisced") and the
treating physicians thought there was sufficient clinical evidence to support a diagnosis of

I
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endocarditis.

345

In Sharon Frost's case, the evidence for endocarditis is stronger. She had a history of
culture-negative endocarditis in her native mitral valve and it was explanted and replaced with a
Silzone valve. That valve was explanted and replaced with a second Silzone valve that continues to
function. The consistent diagnosis from her treating physicians was that her embolic events
following implant of her first Silzone valve were caused by embolic material from an infected
vegetation on the valve demonstrated by echocardiography.Dr. Latter recorded a diagnosis of
definite endocarditis in his operative note and this remained the discharge diagnosis.

346 All the pathologists

agreed that pathology can rule in endocarditis under the Duke Criteria,
but cannot rule it out.86 The pathological criteria, if positive, are sufficient but not necessary to
diagnose endocarditis. The Duke Criteria provide clinical factors that allow for a definite diagnosis
even where the pathology is negative. While Ms. Frost did not have positive blood cultures, there
was pathological evidence of inflammatory process, a diagnostic criterion under the Duke Criteria

that is indicative of endocarditis. Neither Mr. Butchart nor Dr. Wilson convincingly excluded this as
the explanation for her embolic events.

347

Both Mr. Butchart and Dr. Wilson suggested that as surgeons and other treating physicians in
the late 1990s were not yet aware of the issue of Silzone toxicity, they were mistaking Silzone
toxicity for endocarditis in their observations of necrotic tissue. While Dr. Schoen conceded that it
was theoretically plausible for silver toxicity to cause a similar presentation to infective
endocarditis, he disputed that there was any evidence to support the hypothesis. Dr. Sexton has
worked on the study of infective endocarditis for twenty years at Duke University Medical Center,
has participated in an intemational study collecting data on over 5,000 patients with infective
endocarditis and is a co-author ofthe paper by Li et al. proposing modifications to the Duke
Criteria. He testified that he was not aware of any published scientific literature that Silzone toxicity
mimics infective endocarditis at surgery, on echocardiogram, on pathology, or even
symptomatically. Drs. David, Cusimano and Latter work at downtown Toronto hospitals and are
physicians of class members. If the plaintiffs wanted to establish that in the late I 990s surgeons
were mistaking Silzone toxicity for endocarditis, it would have been a relatively simple matter to
adduce this evidence. I attach little weight to Mr. Butchart's evidence that he mistook annular
necrosis caused by Silzone as infection.

348

It is known that all mechanical-valve recipients are at risk of medical complications and there
is an accepted background rate for each complication. For example, the Heart Valve Guidance sets
out a background rate of l.2o/o per valve-year for the incidence ofclinically diagnosed PVL in
mechanical heart valve recipients and this is based on studies of patients who have had valves for
thousands of patient years. It seems reasonable to think that at least some Silzone patients must have
had complications regardless of Silzone, but Dr. Wilson's conclusions ignore or dismiss the
background rate. He blamed all of the outcomes in the l4 patients on Silzone, even Patient 7 where
he agreed with the treating physicians and experts that the patient had prosthetic valve endocarditis,
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but said that Silzone was the underlying cause of the poor healing. He did not exclude the
possibility that the endocarditis developed through an infection contracted during dental work
several months before the final hospital admission or that the poor healing would have occurred
regardless of Silzone.

34g

Similarly, for Patient 9, Dr. Wilson's opinion was that Silzone toxicity caused substantially
more paravalvular leakage and necessitated the replacement of both Silzone valves, even though
this patient had several well-known risk factors for PVL, including multiple valve surgeries, a
history of rheumatic valve disease, the explant ofa previous non-Silzone valve due to PVL, and a
technically complicated surgery in which her Silzone valve was implanted. Patient l l,s Silzone
valve was explanted after more than 6 years due to PVL. Like Patient 9, he had many_of the same
risk factors as she did, but none ofthese were properly excluded, notably a previous pvl-.

350

The same is true of Patient 13. Dr. Christakis performed the explant surgery at Sunnybrook
Hospital in Toronto. He described the unusual appearance ofpannus on the valve, but gave no
evidence that Silzone caused the PVL. He also did not comment on the opinions of this patient's
treating physicians that annular damage from disease and previous surgeries were the most likely
cause of the PVL. These opinions were supported by the defendants' clinical experts.

351

Dr. Christakis also performed the explant surgery for Patient 12. This patient had two Silzone
valves implanted in 1997. Nearly eight years later, only the aortic valve was explanted due to a
build-up of pannus. Dr. Christakis was not asked any questions about this surgery. He gave no
evidence that the appearance of the aortic valve in this patient was unusual or that he observed any
abnormalities in the healing of the patient's mitral valve. It can reasonably be infened there were
none. Importantly, Dr. Wilson's theory does not explain how Silzone toxicity would cause an
exuberant build-up of pannus in Patient l2 on only the aortic valve while not affecting the mitral

valve in the same patient.

352

Similarly, his theory does not explain the lack of a uniform or universal response to Silzone
from patient to patient, from place to place on a given sewing cuff, and from valve to valve in the
same patient. If there was a problem with Silzone, one would expect there to be a problem
whenever Silzone comes in contact with tissue. That this did not occur is most strikingly
demonstrated by Mr. Andersen whose two replacement Silzone valves functioned for more than six
years, despite Dr. Wilson's opinion that the PVL in Mr. Andersen's first Silzone mitral valve was
caused by Silzone toxicity. The fact that tJrere was no Silzone response to the second two valves
suggests that the problem Mr. Andersen had with his first valve was not a response to Silzone.
There is no credible explanation regarding why the alleged toxic destruction of annular tissue would
occur only once in the same patient, although on the plaintiffs' theory, Mr. Andersen received a
double dose of Silzone between the two valves over a period of six years.

353

All

experts agreed that a toxic material will demonstrate a profound effect on cells,
characterized by infiltration of other cells, a sustained inflammatory response and potentially

I
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cellular necrosis or cell death. Neither Dr. Schoen nor Dr. Wilson saw evidence of this in the
microscopic pathology in any of the patients. Dr. Wilson testified that the passage of time prevented
a diagnosis of cell death, but he found material consistent with previous cell death where silver
particulate was present.

354 Dr. Williams'research and the Oloffs study that I referred to earlier, demonstrate that silver
particulate can be tolerated at a cellular level. There are a number of implantable devices that
release particulate matter, for example hip replacement devices which contain metals and polymers
and release millions of particles into the tissue on a daily basis, usually without any adverse effect.
Dr. Williams testified that if particulate in tissue is not having an adverse effect on macrophages, it
is extremely likely that it is not having any toxic effect on that tissue. Dr. Schoen saw_"very little
inflammatory reaction to the black particles and characteristically, as is observed in many other
studies, a substantial inflammatory reaction to Dacron".
355

The plaintiffs rely on case reports by Dr. Butany and Dr. Tozzi to conclude that Silzone is a
causal factor in abnormal healing. These reports raise no more than hypotheses and speculation that
the tissue appearance observed by these investigators was caused by some toxic injury.87 Dr, Butany
confirmed in his testimony that this was "purely speculative" and that he had "absolutely no proof'
that the elemental silver leached from the sewing cuff and killed myocytes that led to tissue
necrosis. Similarly, Dr. Schafftestified that the statement in the 2002 AVERT Annals Paper that "it
appears that the Silzone coating inhibits normal fibroblast response and incorporation ofthe fabric
of the sewing ring into host tissue in some patients", was "a poor hypothesis to explain the increased
frequency of the finding of poor tissue ingrowth in paravalvular leaks".88

356

Finally, Dr. Wilson's theory does not explain how an allegedly toxic agent can cause both too
much healing and too little healing in the same patient. As Dr. Schoen said, it is a contradictory
hypothesis and biologically implausible. While the plaintiffs claim that silver may interfere with
DNA and collagen synthesis, they also claim that excess tissue groMh results from silver exposure.
Howevet, they provide no scientific evidence for their theory that damaging cell mechanisms will
actually cause more cells to grow. The plaintiffs suggested some possibilities to account for the
variability in pannus development seen in the l4 patients and during oral submissions provided me
with references to the evidence they rely on. I have carefully considered this evidence, but I do not
find it persuasive. I conclude that the most likely explanation for variable pannus formation is the
healing variability that can occur in any mechanical heart valve patient, as Dr. Schoen testified.
Conclusion on l4 patient study

357

The evidence shows that there are other medically plausible, and in some cases, more likely,
explanations for the complications the patients experienced that Dr. Wilson did not exclude. The
gross and microscopic appearances of poor pannus development and "abnormal" healing that Mr.
Butchart and Dr. Wilson described occur with all types of prosthetic heart valves, At best, this study
provides anecdotal evidence of less than ideal healing in 14 patients who all had medical
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complications. This evidence needs to be balanced against other anecdotal evidence from a number
of surgeons who testified at trial that the majority of Silzone valves, implanted between 1997 and
2000, are still in place and have performed well over many years.

358

Dr. Wilson's theories, like those of Drs. Butany andTozzi, are no more than hypotheses. His
methods would not generally be accepted in the scientific community to prove a causal relationship
between Silzone and impaired tissue healing, but even ifacceptable, his opinions are convincingly
contradicted by Dr. Schoen who saw no different or unique healing reaction with Silzone valves in
the patients he reviewed tban he has seen in many other valves over a long career. Dr. Wilson's
study does not provide reliable evidence that Silzone causes disordered healing and adverse events.
It does not establish on a balance ofprobabilities that Silzone has any different or adverse effect on
tissue healing than uncoated Dacron.

Conclusion on Common Issue 2

359

There is no reliable evidence to support the plaintiffs'theory that silver is toxic and is the
mechanism by which the Silzone coating interferes with the proper development of pannus to
impair or delay tissue healing or damage existing annular tissue in the heart. St, Jude's in yitro
iesting included standardized toxicity and mouse and human fibroblast tests and confirmed that
Silzone exerted little potential to be toxic. The sheep studies established that good tissue ingrowth
and comparable healing occurred in the sewing cuff and no toxicity was seen in the LIMRA study.

360

While any material can be toxic at some dosage, the scientific literature establishes that silver
has a low potential for toxicity. The studies on which the plaintiffs rely primarily involve large
doses of fast dissolving silver salts rather than a tiny amount of metallic silver slowly releasing ions
largely bound to albumin or other proteins/substances and not bioavailable to affect tissue. Neither
ofthe plaintiffs' toxicologists gave a clear opinion that Silzone is toxic and the evidence of the
defendants' exPerts, supported by a wealth of scientific literature, persuades me that it is not.

361

I have not overlooked the plaintiffs'submissions that additional evidence ofthe effect of
Silzone on tissue healing can be derived from Dr. Wilson's microscopic evaluation of an
unimplanted Silzone valve; the AVERT data, (showing a statistical and causal association between
Silzone and PVL during the first two years post implant); the FERs; and the Top Accounts survey.
None of this evidence persuades me that a Silzone coating on a heart valve has any different or
adverse effect on tissue healing than a valve without Silzone.

362

A Silzone coating

on a heart valve sewing cuffhas no adverse or different effect on tissue

healing than uncoated Dacron.

COMMON ISSUE 3
Does a Silzone coating on heart valves, or annuloplasty rings, materially increase the risk ofvarious
medical complications including, but not limited to, paravalvular leakage, thrombosis,
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thromboembolism, stroke, heart attacks, endocarditis or death?

363

Common Issue 3 is also a question of general causation. It directs the court to determine
whether Silzone materially increases the risk of various medical complications. As there is a risk of
medical complications with all mechanical heart valves, Common Issue 3 asks whether these risks
are greater for patients with Silzone valves than they are for those with the conventional St. Jude
valve. The parties agree that the answer to Common Issue 3 can be found in the epidemiological
evidence. They disagree on (l) which epidemiological evidence is the most reliable in respect of
each complication, (2) how that evidence should be analyzed, and (3) the standard the court should
appfy to that evidence in determining whether or not Silzone materially increases the risk of a
particular complication - in other words, how the word "materially" should be interpreted and
applied.

364

The plaintiffs adduced evidence from Dr. Madigan, a professor and chair of the Department
of Statistics at Columbia University, and Dr. Sackett, a Professor Emeritus in clinical epidemiology
and biostatistics at McMaster University. They also rely on the evidence of Mr. Butchart, Senior
Cardiovascular Surgeon at University Hospital of Wales, and the data derived from two studies he

conducted known as the Cardiff Embolic Risk Factor Study (CERFS) and the Cardiff Late Review
(CLR). The defendants'main expert witness under this common issue was Dr. Wells, a
biostatistician and epidemiologist, and Director of the Cardiovascular Research Methods Centre at
the University of Ottawa Heart Institute. The defendants also adduced evidence from Dr. Hirsh, a
Professor Emeritus in the Department of Medicine at McMaster University. All of the experts are
highly qualified in their respective areas, but in many cases they took different approaches to
analyzing the epidemio logical evidence.

Overview of Epidemiological Evidence
365

For the definition of epidemiology, I adopt the language of Justice Osler in Rotftw ell, at para.

5l:
Epidemiology may be described as the study, control and prevention ofdisease
with respect to the population as a whole, or to defined groups thereof] as
distinguished from disease in individuals. Clinical epidemiological studies can be
carried out for the purpose of investigating the relationship between a particular
condition existing in the environment, or population, and a particular disease or
condition of health.

366

As I discussed earlier in these reasons, there is a recognized hierarchy of epidemiological
studies in the scientific literature.se At the top of this hierarchy is the randomized control trial or
RCT. RCTs derive their substantial evidentiary value from the process of randomization whereby
patients are randomly assigned to either receive or not receive a given treatment. In AVERT, for
example, patients were randomly allocated to receive either a Silzone valve or a conventional valve.

I
I
I
I
I
I
I
I
t
I
I
t

I
t
I

I
I
T

I

I
I
I
I
I

I
I
I

I
I
I
I

I
I
I
I
I
I
t

Page 99

367

Randomization provides the best means ofbalancing for known and unknown background
factors in each of the groups being compared that may otherwise confound the outcome of a study.
Randomization acts to equalize the prevalence of potential causal factors between groups. As such,
when patients are randomized, observed differences between the two groups can more reasonably
be attributed to the difference in treatment, since that is the only remaining difference, other than in
outcomes, between the groups. All experts agreed that RCTs are considered to be the gold standard
in comparing one treatment with another treatment in order to draw inferences about causation.

368

Below the RCT on the hierarchy of epidemiological studies is the cohort study. A cohort
study is an observational study in which patients have not been randomized. Results from a cohort
study are generally not accepted as evidence of causation because they do not have the benefit of
randomization and, as a result, known and unknown potential causes of observed differences
between groups cannot be ruled out.

369

Below the cohort study is the case series. A case series is a collection ofanecdotal accounts
of a particular outcome of interest in a group of patients with a given characteristic (e.g. a Silzone
heart valve). A case series can address the question ofwhat the frequency of occurrence ofthat
outcome is in the patients in that group but it cannot on its own provide reliable evidence that the
characteristic is causal of the outcome since there is no control group. Unlike a RCT, there is no
corresponding group ofpatients that is exactly the same as the group studied except for the given
characteristic.

370

The court was presented with evidence frorn each type of epidemiological study. AVERT is
a RCT. CERFS was a cohort study. Top Accounts and CLR were case series. I will discuss the

AVERT study in detail below. Because CERFS, cLR and rop Accounts only studied
thromboembolism, I will discuss them in more detail when I consider that complication later in
these reasons.

AVERT

371

AVERT was designed as an efficacy study to assess whether Silzone was clinically effective
at reducing the incidence of prosthetic valve endocarditis, but the AVERT Protocol also made
provision for collecting data on adverse events. St. Jude was the sponsor ofthe study. Key
participants in the design of AVERT were Drs. Schaff and carrel, the study's principal
investigators; Dr. Grunkemeier, a consulting statistician; and Dr. Steckelberg, an infectious disease
specialist. Drs. Schaffand canel were instrumental in proposing and designing AVERT as a
randomized, multicentre, intemational study and participated in drafting the Protocol, aided by input
from Drs. Grunkemeier and Steckelberg. In order for AVERT to have sufficient power to detect a
50% reduction in endocarditis in the Silzone arm of the study. Dr. Grunkemeier recommended a
randomized sample size of 4400 patients.

372

Given the sheer size ofthe study, and as discussed in the Introduction, St. Jude determined
that it would require a data coordinating center to receive reports from the various clinical centers
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and maintain a database for the study. Based on recommendations from Drs. Schaff and Carrel, the
University of Pittsburgh Epidemiology Data Coordinating Center (DCC) was selected for this task.
The AVERT Protocol was finalized on July 17 , 1998. The AVERT study was to have I 7 sites - I 0
in North America and 7 in Europe. Dr. Schaff was to serve as Principal Investigator in North
America and Dr. Carrel was to serve as Principal Investigator in Europe. The DCC was to perform
the monitoring and audit functions in North America, while Medpass Intemational was to fulfill
these functions in Europe.

I
I
I
I
I

373

A Data Safety Monitoring Board (DSMB) was established at the start of AVERT. The role of
the DSMB was to review the AVERT data and make recommendations as to the conduct of the
study having regard to the safety of enrolled patients. It was to operate independently_from St. Jude
and the DCC' Members of the DSMB were selected by the DCC and they included leading experts
in relevant fields.

I
I

374

I

On January 21,2000, the DSMB convened by conference call. Given strong evidence of a
higher rate of explant in Silzone valve patients than in convenJional valve patients, the DSMB
recommended that enrolment in AVERT cease immediately. By that time, 807 patients were
enrolled in AVERT; 403 with Silzone valves, and 404 with conventional valves. It is these patients

who have been followed from the start of AVERT until present. At various points of time, a "data
freeze" was conducted whereby the data up to a certain date were compiled for analysis. For
example, the October 6, 1999 data freeze simply includes all data from AVERT up until that date.

375

The plaintiffs acknowledge that AVERT is a well designed efficacy study benefitting from
being large, multicentered and randomized. However, they point to limitations in AVERT tha!

according to the plaintiffs, undermine its reliability, namely, they argue that (i) irs design as an
efficacy study focusing on the endpoint ofendocarditis resulted in the undeneporting ofadverse
events; (ii) inadequate data collection on TE events resulted in the undeneporting ofTE events; (iii)

"improper" adjudication ofTE events also resulted in their underreporting; and (iv) "improper"
adjudication of the AVERT data on PVLs resulted in the underreporting of pvls.

376

With respect to (ii) and (iii), above, the plaintiffs adduce these arguments to support their
submission that I should consider data from CERFS and cLR in assessing the risk of
thromboembolism (which I will also refer to as TE events) posed by the Silzone valve. I will deal
with these arguments when I discuss thromboembolism later in these reasons. Likewise, I will deal
with point (iv), above, when I discuss PVL.

377

With respect to point (i), the plaintiffs note that because AVERT is an efficacy study focused
on the endpoint of endocarditis, patients whose valves are explanted are withdrawn from the study
and no further events are recorded in respect of those patients. The plaintiffs argue that this is

problematic because it fails to account for adverse events that occur po$t-explant the etiology of
which may be associated either with Silzone or the risk created by explant surgeries that would not
have been required but for the presence of Silzone.
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378 The plaintiffs did not direct me to any expert evidence indicating that this is a legitimate
concern. In fact, as I will discuss below, despite this argument of the plaintiffs, experts for both
parties relied almost exclusively on the AVERT data in assessing the risks posed by Silzone,
demonshating that they view it as the most reliable data. Without support from expert testimony
cannot conclude that the plaintiffs' argument in this regard has merit.

I

The Experts Relied on AVERT

379 While I will consider the plaintiffs' criticisms of AVERT in more detail when I discuss
specific complications later in these reasons, I note that the plaintiffs cite limitations in AVERT to
direct me to use other epidemiological evidence (CERFS and CLR) in my assessment ofthe risk of
medical complications posed by the Silzone valve. The key inquiry, then, is whether ihe lirnitations
they cite sufficiently undermine the reliability of the AVERT data that other epidemiological
evidence is more reliable in respect of certain complications.

380

In that vein, the best evidence before me for comparing the value of the epidemiological
studies is the opinions of the expert witnesses in epidemiology and statistics. The fact that those
experts, for both the defendants and the plaintiffs, relied on AVERT in assessing the risks posed by
the Silzone valve demonstrates their opinion that AVERT is the most reliable data. When Dr.
Sackett, the plaintiffs'expert in epidemiology, was asked if he believed AVERT was the best
scientific evidence available to assess the risks and benefits of Silzone, he responded unequivocally:
"absolutely". The plaintiffs' expert in statistics, Dr. Madigan, also relied only on the AVERT data.

381

Only Mr. Butchart supported the use of other epidemiological evidence - namely, CERFS
and CLR - and only in assessing the risk of thromboembolism. I will discuss his evidence in more
detail when I discuss thromboembolism later in these reasons.

382

Faced with the clear opinion of the expert witnesses for both parties that AVERT constitutes
the most reliable data for assessing the risk of medical complications associated with the Silzone

valve, I have difficulty understanding how I could come to any other conclusion.
The Nature of Epidemiological Evidence

383

As I noted above, citing Justice Osler in Rothwell,clinical epidemiological studies can be
carried out for the purpose of investigating the relationship between a particular condition existing
in the environment, or population, and a particular disease or condition of health.eo Earlier in his
reasons, at para. 49' Justice Osler noted that "[t]he design, organization and interpretation ofsuch
studies are the province of epidemiology and they involve, to some degree, the discipline or science
of statistics".

384

In the present case, statistical epidemiological evidence has been presented to aid me in
determining whether or not Silzone valve patients experience a higher risk of rnedical complications
than conventional valve patients. In other words, the purpose of this evidence is to determine the
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risk of medical complications posed by the Silzone yalve relative ro the risk posed by the
conventional valve. This introduces the concept of relative rrsft. A relative risk (or "risk ratio" or
"hazard ratio") is a numerical expression of the risk of medical complications for one class of
patients relative to another. ln Rothwell, at para.82, Justice Osler used the following example to
illustrate the concept of relative risk:
Suppose 5% of babies born to mothers who do not smoke weigh less than the
normal weights for their gestation at the time of birth, but I 5% of the babies of
molhers who do smoke are underweight. The relative risk of being light weight at
birth for the infants of smoking mothers is I 5% over 5Yo or 3.In other words, an
infant whose mother smokes has three times the absolute risk of being
underweight when bom than the infant whose mother does not smoke.

385

In the present case, the simplest manner of calculating the relative risk for each complication
is to divide the number of instances of that complication in the Silzone arm of AVERT by the
number in the conventional arm. For example, if there were 150 instances of a complication in the
Silzone arm and 100 in the conventional arm, this would yield a risk ratio of I 50i 100 : 1 .5. A risk
ratio of 1.0 for a given complication indicates that the risk of that complication is the sarne for both
Silzone and conventional valve patients. A risk ratio of2.0 indicates that the risk ofthat
complication in Silzone patients is double the risk in conventional patients.

386

Performing the calculation described above will only yield an estimate of the relative risk for
that complication. This is referred to as the point estimate of the relative risk for that complication.
The point estimate is essentially the "best guess" of the true risk ratio. Where, as in the example
above, the point estimate is L5, this means that the data demonstrate that there is a 50% chance that
the true risk ratio is above 1.5, and a 50olo chance that it is below 1.5. In other words, the point
estimate is the average of the possible values of the true risk ratio.

387

While the point estimate can be useful in assessing the degree of risk facing Silzone versus
conventional valve patients, more information is required to assess the reliability of the point
estimate. The mere fact that a relative risk is above 1.0, indicating a higher risk facing Silzone valve
patients, is insufficient to determine that Silzone valves actually do present a higher risk than
conventional valves. This is because chance can never be ruled out as the causal factor driving a
statistical result. In assessing the reliability of statistical results, the most important factor to
consider is the likelihood that the result is the product of chance. As Justice Osler noted in Rothwellatpara.66;
The possibility that two events may coincide by pure chance and without the
intervention of any necessarily causal effect can never be entirely eliminated.
The effort of those who design statistical and epidemiologicar studies is always
directed to minimizing the probability of chance and the effect that it will have
upon the results ofthe study.
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388

As Dr. Wells testified, in order to determine the likelihood that a statistical result is not
simply the product ofchance, scientists perform a statistical test on the study results. The test
reveals the probability that the observed result is the product of chance. Dr. Wells emphasized the
central importance of statistical significance as the threshold for deterrnining whether a statistical
result is the product of chance. If the probability that a statistical result is the product of chance is
less than 5oZ the result is considered statistically significant, meaning chance is considered to be an
unlikely explanation for the result. The importance of statistical significance was never questioned
by any ofthe experts for either party

389

Statistical significance can be expressed in terms of both a confidence intewal and a p-valu e.
The p-value represents the probability that the data are sufficient to reject a given hyp_othesis. For
example, in AVERT, given the hypothesis that the Silzone valve and the conventional valve present
the same degree of risk for a certain complication, the p-value represents the probability that this is
true. In other words, it represents the probability that there is no difference in the risk faced by
Silzone versus conventional valve patients. In order for a p-value to be statistically significant, it
must be less than 0.05, meaning there is less than a 5%o chance that the hypothesis is correct - that
the Silzone and conventional valve pr€sent the same degree of risk. In other words, where the
p-value is 0.05, we are 95Yo certain that the Silzone valve presents a greater degree of risk than the

conventional valve. In terms of risk ratios, this would mean that we are
risk ratio is greater than I .0.

95%o

certain that the true

390

The confidence interval represents the range of values for the risk ratio within which, based
on the data, a statistician can be 950/o confident the true value for the risk ratio lies. For example,
where the point estimate for a risk ratio is 1.5,, the range for the confidence interval may span from
0.7 to 2-3. This would mean that, based on the data, one can be 95%certain that the true risk ratio
lies somewhere between 0.7 and 2.3. In the present example, the lower end of the confidence
interval is 0.7 and the upper end is 2.3. For the data to demonstrate a statistically significant
increased risk in Silzone valve patients, the lower end of the confidence interval must be above 1.0.
Thus, a statistically significant result is observed where the p-value is less than 0.05 and the lower
end of the confidence interval for the risk ratio is at least 1.0.

391

As I indicated above, the importance of statistical significance in assessing the reliability of
statistical results was never seriously questioned by experts for either party. Dr. Wells testified that
in determining whether there is evidence of a difference (for example, between the Silzone valve
and the conventional valve), "the role of statisticai significance is central in this whole process".
Likewise, Drs. Madigan and Sackett agreed that where the difference disclosed in a study is not
statistically significant, the convention amongst scientists is to treat this as an absence of evidence
of a real difference. This is consistent with Justice Osler's observation in Rothwell at para. 69 that,
"[i]t must suffice to say, and I do not believe this assumption was challenged by any witness or by
counsel, that medical and biological science has adopted what is called the 5olo level of statistical
significance as the criterion by which tojudge the possible effects ofchance".

Page 104

392 Likewise, I note that the experts and counsel for both parties in this case frequently referred
to statistical significance in discussing statistical results, demonstrating its central importance in
assessing the reliability ofthose results. As I indicated in the Introduction to these reasons, I think
the message of R. v. J.-L.J., in which the relevance of the Daubert oiteria was recognized by the
Supreme Court, is that the court ought to assess the weight to be given to individual pieces of
scientific evidence using the same methods and principles generally accepted and applied in the
relevant scientific communities. It is uncontroversial to note that scientists employ statistical
significance in assessing the reliability of epidemiological evidence. As such, I must do so as well.
The Limits of Epidemiological Evidence

393

Given the importance of epidemiological evidence in this case, I think it is nec€ssary for me
to articulate its limitations in determining causation. Epidemiology is the study, control and
prevention of disease and other health-related outcomes in populations, rather than in individuals.

394 The ontario workplace Safety and Insurance Tribunal (wsIAT) has considered
epidemiological evidence on many occasions, and I believe its words of caution are apposite here.
ln Decision No. 1685/04,e1 the wsIAT stated some relevant principles with respect to
epidemiological evidence (the decision was related to workers who developed cancer after exposure
to asbestos):

a)

"Epidemiology cannot determine which particular factor caused a particular
person's disease but only what factors are statistically associated with the
occunence of disease in groups ofpeopl6".92

b)

"Since epidemiology studies populations, not individuals, it cannot prove that a
particular worker's cancer was caused by the studied exposure".e3

c)

The converse is also true: epidemiology cannot establish that the adverse event
was rrol caused in a particular worker. "Epidemiology's usefulness in a claim
relates more to issues ofrisk and the studies cannot prove or disprove causation

in an individual case".e4

395

As such, epidemiological evidence ought not to be considered determinative in respect of
causation in individuals. For example, in the present case, where the epidemiological evidence
demonstrates a statistically significant inuease in the risk of a complication in Silzone valve
patients, this does not mean that all Silzone valve patients who suffer the complication would not
have suffered it but for Silzone. Likewise, where the epidemiological evidence does not
demonstrate an increased risk of a complication in Silzone valve patients, this does not demonstrate
determinatively that Silzone did not cause that complication in any individual patients. In short,
epidemiological evidence is not determinative of individual causation.
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The Bradford

Hill Criteria

396

The defendants argue that I must determine if there is an associationbetween Silzone and a
given medicaf complication before I can determine if that association represents a causal link. They
argue that epidemiological data, on its own, can only provide evidence of an association between a
medical complication and the Silzone valve, and that the Bradford Hill criteria must be considered
before a causal link can be inferred. In their submissions in respect of each complication the
defendants applied the Bradford Hill criteria and, with the exception of major pVL in the first two
years post implant, they argue that the criteria demonstrate that none of the statistical associations
between the Silzone valve and medical complications are indicative of causal connections.

397

The Bradford Hill criteria are a series of indicia that scientists use to help determine if an
association is causal. They help guide scientists in determining whether or not it makes sense to

infer causality from an observed association. Dr. Wells testified that epidemiological studies can
generally only demonstrate an association between an intervention and a complication, rather
than a
causal connection. He described the Bradford Hill criteria as a "framework in which to consider
causation" that "brings up certain ideas that you should think about if you want to move from the
word 'association' to the word 'causation"'.

398

In my view, the defendants' submission thatl must consider the Bradford Hill criteria before
making findings of causation is not supported by the evidence. Nor, for that matter, are their
submissions regarding the application of the criteria to specific medical complications.

399

The architect of the criteria, Sir Austin Bradford Hill, noted that his criteria are not "hard and
fast rules ofevidence that must be obeyed before we accept cause and effect",es and I note that the

criteria have not been elevated to the status ofa legal test before legal causation can be determined.
In a draft policy paper from March 2005, which was referred to by the wsIAT,e6 the workplace
Safety and Insurance Board (WSIB) discussed the Bradford Hill criteria and noted that the absence
ofany ofthe criteria does not necessarily rule out a causal relationship.eT

400

Similarly, Dr. Wells was far from adamant that I must consider the Bradford Hill criteria in
order to make determinations of causation. Rather, he testified that he uses the criteria 'Just as
things to think about". He also said that "[the Bradford Hill criteria] are often used, but as I have
indicated, I like to use it more as a framework providing general guidance than as a specific course
of action that you must follow".

401

In the context of interpreting the results of a RCT, Dr. Sackett also did not agree with the
defendants' position that it is necessary to consider the Bradford Hill criteria. During an exchange
regarding the contents ofa text on evidence-based medicine authored by him, Dr. Sackett was asked
about whether a section concerning the application of the Bradford Hill criteria indicates that thev
ought to be applied to RCTs:
Q: And there's a section on page 155 that starts out: "Are the results of this
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harm/tiology study valid?[sic]" do you see that?

A: Right.

Q: And this would apply to a variety of types of clinical studies, correct?

A: Again these would almost always be observational studies. That is, they
would be the case control or cohort studies, they wouldn't be randomized trials
that we'd be talkins about here.

Q: Do you agree with me that you don't say, and you can take the time to read it,
that you don't say in this section under "Are the results of this... study valid"
anywhere that it doesn't apply to a randomized control trial?

A: It's not that it doesn't apply, it's that you wouldn't begin to apply it.
Q: But what it says -

A: I'll

take your word that I didn't say it. But what I'm saying is, if there was a
randomized control lrial, you wouldn't be concerned about these sorts of issues.
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Q: You agree that you need to look at those factors even in assessing the validity
of a randomized control trial?

A: No. [emphasis added]

402

What I take from Dr. Sackett's testimony is that he does not agree that the Bradford Hill
criteria need to be considered when interpreting a RCT. Rather, in his opinion, the Bradford Hill
criteria are useful when interpreting the results of studies that are lower in the hierarchy of
epidemiological evidence. I also note that counsel for the defendants' emphasized Dr. Sackett's
expertise in the area of epidemiology, stating that he is "probably the most expert on the issue of
epidemiological evidence" on the plaintiffs' side. Thus, in my view, the expert evidence does not

I
I
I
t
I
I
I

t
I
I
t
t

I
I
I
I
I
I
I
t
I
I
I
I
I
t

Page 107

support the defendants'argument that I must consider the Bradford

Hill criteria in assessing the

AVERT data.

403

Further, even if I were to accept that I must apply the Bradford Hill criteria, in my view, I
could not do so without the aid of expert testimony. That is, which criteria ought to be considered in
interpreting the data for any given complication, as well as the weight that should be given to those
criteria, are questions that can only be properly answered by a scientist with the appropriate
expertise.

404 However, no expert testified as to whether and how any of the criteria ought to be applied in
respect of any of the complications in question under this common issue. All I have in this regard
are the defendants' bald assertions that, having regard to the criteria, none ofihe statiStical
associations in AVERT are indicative of a causal connection, except for major PVL in the first two
years post implant.

405

In my view, neither I, nor counsel for the defendants, are properly qualified to assess whether
ofany particular complication. In fact, even Dr.
Wells did not consider himself properly qualified to assess whether and how to consider the criteria.
Regarding the data from AVERT for death, Dr. Wells felt he was not qualified to properly consider
one of the Bradford Hill criteria: biological plausibility. He stated: "I think it is not in my expertise,
but it would be in someone else's expertise to say what is the biological rationale or plausibility
[that Silzone causes deaths]". Given Dr. Wells' attestation that he is not qualified to apply this
criterion, I do not believe I or counsel for the defendants are so qualified. Thus, in my view, the
defendants' assertions for each complication regarding how I ought to apply the Bradford Hill
criteria amount to nothing more than argument dressed up as evidence.
and how the criteria ought to be applied in respect

406

For these reasons, I do not believe I am bound to consider the Bradford Hill criteria. Further,
so bound, there is no reliable evidence before me that could support my applying and
weighing the criteria in any particular manner.
even

if I were

How the Epidemiological Evidence should be Analyzed

407 Having determined that AVERT, as a RCT, provides the best available evidence for
assessing the relationship between the Silzone valve and medical complications, the next step is to
consider the proper method of analyzing that data. While Dr. Madigan and Dr. Sackett for the
plaintiffs and Dr. Wells for the defendants have all analyzed the same AVERT data, they applied
different statistical methods and arrived at different findings and conclusions in providing their
opinions about whether the AVERT data shows that Silzone increases the risks of particular
medical complications and, if so, when those risks are present.

408

Dr. Wells performed a Kaplan-Meier/life table analysis with a log rank test of significance,
using the pre-determined test of statistical significance under the AVERT Protocol, namely a
p-value of 0.05 or less. Dr. Madigan used a Cox Proportional Hazards Model, a cohort analysis and
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a linearized rate analysis in analyzing the AVERT data. Dr. Sackett proposed a two-part test for
harm that he applied to the results of Dr. Madigan's cohort analysis ("Dr. Sackett's two-part test").
Each of these methodologies is described below.

Time-to-Event Analvsis: Kaplan Meier curves and the cox proportional Hazards Model

409

Time-to-event analysis refers to a method of analysis in which only the first occurrence of a
particular medical complication in a patient is counted - subsequent events in the same patient are
not. Once a patient experiences a complication, he or she is "censored", meaning that for the
purposes of future calculations relating to that complication, he or she is excluded from the study.
Patients are also censored for various other reasons such as death, loss to follow up, or explant of
the valve. Two time-to-event curyes (one for each treatment arm in a study), referredlo as
Kaplan-Meier ("KM") curyes, are compared to each other in order to determine whether or not a
difference exists between two study groups. KM curves, together with life tables (discussed below),
are widely used in statistics and show how events/complications are occurring over time.

410

In a KM analysis, the hazard ratio provides an estimate of the comparison of how the two
groups perform with respect to the outcome of interest for the full time period under analysis. Dr.
Wells testified that it "expresses the relative probability that an event will occur when the two
groups are compared". As an estimate only, the hazard ratio has to be considered in relation to the
95olo confidence interval to determine the precision of that estimate. A numerical comparison of two
KM curves is performed through a log-rank test by putting the information into a formula to
generate a p-value. This is tben used to determine ifthere is a "real", or statisticallv sienificant
difference between the groups.

4ll

The Cox Proportional Hazards Model ("Cox model") is also a very widely used method in
biostatistics that considers time-to-event rates, hazard ratios and p-values, similar to the KM
approach. The Cox model, however, adjusts for influential variables in the analysis. Dr. Madigan
testified that where there is evidence that variables influence the overall analysis, the Cox model is
preferable to a KM analysis because it stratifies or adjusts for these variables. The variables said to
be in issue in AVERT are study site and valve position - aortic or mitral. In RCTs, randomization is
key since it should produce two groups that are comparable - all factors should be well-balanced in
the two grouPs. For this reason, Dr. Wells disputed that a more complex Cox model was appropriate
as any differences in patients at different sites would be accounted for by randomization. The
AVERT Protocol did not contemplate using the Cox model to strati$ by study site suggesting that
the study organizers, who are all extremely experienced research scientists, were relying on

randomization to perform this function.

412

Dr. Wells and Dr. Hirsh took issue with Dr. Madigan's analysis of events by valve position as
this is a sub-group analysis that may introduce confounders and compromise the integrity of
randomization. A more reliable analysis of aortic and mitral valve patients would require that these
groups be randomized separately, but in AVERT patients were not randomized by valve
position.
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While some of the differences in the results obtained by Dr. Madigan and Dr. Wells can be
explained by their choice of different statistical methods (KM versus Cox), Dr. Wells testified that
he also "ran the Cox model" and found no material differences. This would be particularly so where
the data did not show significant variation by either study site or valve position. In those cases, the
choice of statistical method would make little difference.

I
I
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413 However, for some complications the choice of statistical method does make a significant
difference. In those cases, there are two main reasons for prefening Dr. Wells' choice of a KM
analysis. First, the Cox model was not the a priorimethod of analysis under the AVERT protocol.
As such, its use gives rise to concems about post hoc significance bias, that is, bias that arises when
methodology is determined after data has been generated. The KM analysis employed by Dr. Welts
is consistent with the analysis selected by the AVERT investigators before any data was produced
and is the only analysis that does not give rise to this concem.
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A related, but arguably more important reason for prefering the KM method to the Cox
model is that the KM analysis is the only analysis that does not forfeit the benefits of
randomization. All experts agree that AVERT is the most reliable and scientifically valid data for
evaluating the risks of complications associated with Silzone valves. This consensus derives from
the fact that AVERT is a RCT. In my view, it follows that the most reliable method of determining
whether there is an overall difference in the risk of a medical complication is an analysis of tbe
AVERT data that preserves the initial randomization of the AVERT patients into the Silzone and
non-Silzone goups.
Linearized Rates Analysis

415

A linearized rate is an overall measure ofthe rate of occurrence ofan event within a
particular group. Unlike a KM analysis or the Cox model, patients are not censored tiom the study
once they experience a complication. It is calculated based on the total number ofevents occurring
in the group divided by the total exposure ofthe group in terms ofperson years offollow up
multiplied by 100. It is presented in percentage terms per year (i.e. lWyear). As a result, if there is
high frequency ofevents in a few patients in a group, this can skew the linearized rate upwards. In
'other words, patients who have multiple events because of their own particular risk factors may
contribute excessively to the calculated event rate. It is therefore necessary to consider the rates to
be approximate only and to adjust the rates for valve related events that can occur repeatedly as both
the Edmunds and Akins Guidelines recommend. The Edmunds Guidelines are designed "to
facilitate the analysis and reporting ofresults of operations on diseased cardiac valves", while the
more recent Akins Guidelines are designed "to facilitate analysis and reporting of clinical results of
various therapeutic approaches to diseased heart valves such that meaningful comparisons can be
made and inferences drawn from investigations of medical, surgical, and percutaneous
interventional treatment of patients with valvular heart disease".eB
a

416

One of the main reasons for using linearized rates is to compare results lo an extemal

Page I

l0

standard such as Objective Performance Criteria (OPCs;.r Ahhough a linearized rates analysis of
the AVERT data was a method of analysis that was used by Dr. Schaff et al. in the AVERT Annals
Paper, Dr. Schaff testified that this was done because those interested in heart valves are familiar
with the OPC rates, but he explained that a linearized rates analysis is not necessary with a RCT
such as AVERT. This is because there is already a comparator between Silzone and non-Silzone
groups. Dr. Wells performed a linearized rates analysis of the AVERT data based on the September
2008 data freeze but only after the defendants were served with a report from Dr. Madigan that
included such an analysis. Dr. Wells testified that this was not in his initial analysis plan. Like Dr.
Schafl he thought such an analysis was unnecessary as AVERT permits a direct comparison
between the two groups.

417

In his first expert report analyzingthe AVERT data, Dr. Madigan did not perform a
linearized rates analysis. He acknowledged that he performed this analysis at the request of counsel
only after he had produced an analysis of the AVERT data in his first report. This gives rise to
concerns about post hoc significance bias, because the decision to conduct a linearized rates
analysis was only made after the results of the initial analysis were already known^ Dr. Madigan's
use of a linearized rates analysis is puzzling as he admitted that he did not compare his linearized
rates with the OPCs, He testified that any comparison between OPC rates and rates in the AVERT
study "runs the risk ofbeing hopelessly confounded". The plaintiffs have not compared Dr.
Madigan's linearized rates with OPCs or any other extemal factors or trials. This raises questions
about why this analysis was done and the utility, if any, it has in addressing the questions that are
before the court,

418

I also have concems about Dr. Madigan's methodology. Dr. Madigan admitted that he did not
conduct his analysis in accordance with standard guidelines as he used a 90-day cut-off for early

events rather than the more standard 30-day post implant cut-off that Dr. Wells used.loo The 30 day
cut-off is used in all the AVERT papers that included a linearized rates analysis as well as in the
Heart valve Guidance. It was also used by Mr. Butchart in his cERFS analysis. Dr. wells'
methodology also controls for the potentially misleading impact of multiple events in a few patients,
although he presented his data in both ways. For these reasons, it is my view that Dr. Madigan's

linearized rates analysis of the AVERT data is unreliable. I accept the defendants' submission that
Dr. Wells' linearized rates analysis can be used as a check on his KM analysis, but a linearized rates
analysis is unnecessary where there is data from a RCT and should be given much less weight.

Life Tables vs. Cohort Analysis

419 The cohort analysis as well as the KM and accompanying life tables analysis are both
tendered as evidence of when risk is present. That is, where there is evidence that the Silzone valve
increases the risk of a complication overall over the duration of the AVERT trial, either the KM or
the cohort analysis can be used to determine when during the trial the increased risk was present. I
will first describe each of these two methods, before discussine which I find more reliable.
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Life Tables are pr€sented in Dr. Wells'evidence as tabular versions of the information in the
KM curves. They break down the distribution of time-to-event data into yearly intervals and are
used to understand what is specifically happening within particular segments of the KM curve.
While separate life tables are created for each treatment arm, Dr. Wells' evidence was that these
tables are not used to cornpare or combine the results. Life tables are routinely used by
demographers and actuaries not only as a means of determining the chances of an individual
experiencing an event over a lifetime (e.g. overall number of car accidents experienced by men vs.
women), but also when these events are occurring (e.g. at what age). The defendants submit that the
life tables are the most reliable method for answering the questions raised in Common Issue 3 since
they identif not only whether there is an increased risk in the Silzone valve group, but also when
any such risk is present.

421

Dr. Madigan used a cohort analysis to artalyze and compare the relative risks of
complications in the Silzone and standard-valve patients in successive cohorts. A cohort analysis
looks forward in time and determines the overall prospective relative risk for a given complication
at the beginning of each year. Patients are censored from the study for a given complication ifthey
experience that complication, death, or explant. The year I cohort for a complication consists of all
patients randomized into AVERT in either the Silzone or the conventional arm of the study. The
year 2 cohort for a complication consists of all study patients who did not experience that
complication before the start of year 2, or who were not otherwise censored from the study due to
death or explant. The events used to calculate the relative risk for the year 2 cohort are those events
that occurred after the start ofyear 2. The members of each successive cohort, and the events
considered, from year 3 through year 9, are determined in the same manner.

422

The KM and cohort analyses differ in what they disclose about the timing of risk. The cohort
analysis attempts to show whether the relative risk ofa particular event increases or abates over
time. The KM analysis and accompanying life tables attempt to show when a patient is more at risk
of experiencing a particular cornplication. In both analyses, patients are censored from the study at
certain points, such as death or explant. However, as Dr. Wells testified, a KM analysis takes into
account all of the AVERT data and analyzes that data as randomized. Where a patient has
experienced an event or was censored from the study, data related to that patient continues to be
included in the analysis - in other words, the key benefit of a RCT, namely randomization, is
preserved, In contrast, with the exception of the Year 1 cohort, Dr. Madigan's analysis forfeits the
benefits of randomization because the data for any particular year does not include all the patients in
the AVERT trial. Data relating to those patients who had earlier experienced the complication is not
included in the analysis ofthe rate ratios in subsequent years. As a result, data is being analyzed in
subsets and there is no assurance that the Silzone and non-Silzone patients included in this subset
are randomized. While the life table analysis also presents data from a KM analysis on a yearly
basis, Dr. Wells did not calculate hazard ratios for individual years. Thus, unlike Dr. Madigan's
cohort analysis, Dr. Wells' analysis preseryes randomization, and the life tables provide a means to
understand trends in the KM curves by looking at the entire spectrum of randomized data.

I
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A further difficulty with the cohort analysis is that events in later years can skew the rate
and
findings of statistical significance in earlier years. This was explained by Dr. Wells with
ratio
reference to one of Dr. Madigan's slides:
And so two things are going to come up. The first will be that if in year nine and
the patient is in year nine, we find something that is quite statistically significant,
which I have noted by that star, you have to remember that since year nine is also
included in all the other cohorts, that the influence ofthat star could impact on all
the other cohorts that he is going to look at. So that star, that yellow star in year
nine could affect the year eight cohort; it could affect the year seven cohort, six,
five, four, three, two, and even the one cohort. And an example that we have of
this is death, okay. that the death reported in October 2009 i; slide 78 of Dr.
Madigan's, okay, and we saw this in the Kaplan-Meier curve, there was for
whatever reason a big change in year nine and that big change in year nine,
because the cohort, according to that yellow arrow, that particular cohort is
embedded in all the others, it had the triggering effect of making all of those
statistically significant. So to your eye, it may seem that something is going on
all the time, but in reality, it may only be going on in the later years but
impacting on the earlier years.

424 As a result, with the cohort analysis, rate ratios and findings ofstatistical significance change
from one data freeze to another, and not only for years where new data is obtained. This is
illustrated by a comparison of the findings of Dr. Madigan's analysis of "all cause mortality,' for the
data freezes in September 2008 and October 2009.
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As can be seen from the above chart, the relative risk of "all cause mortality" changed
between data freezes and now shows a statistically significant difference in this outcome throughout
the life ofthe study. Based on data up until September 2008 (the top row), the increased risk of
mortality for Silzone patients was only statistically significant in years 4 and 5. When data from
September 2008 to October 2009 is added to the analysis (the bottom row), it has the effect of
making the risk ratio statistically significant for every year, despite the fact that the new data is only
from year 9. A method of analysis in which data in later years can so drastically influence the
calculated risk ratio for earlier years clearly provides an unreliable means for determining when a
risk is present. In contrast, Dr. Wells'life tablelol shows that in terms of number of deaths, there are
acfually more deaths in the non-Silzone group up to the fourth year; the numbers are virtually
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identical at five years; and remain close up to 8 years. Unlike with life tables, it is impossible to
know from the data in the cohort analysis what the risk of mortality was in any given year. Given
our knowledge that there were actually more deaths in the non-Silzone group up until year 4, the
fact that the cohort analysis for the October 2009 data freeze shows a risk ratio of l 8 with statistical
significance in that year graphically illustrates the unreliability ofthat analysis.

426

The only expert testimony that was at all favourable to the cohort analysis came from Dr.
Sackett who testified that it "made sense" to him. Dr. Madigan agreed that a cohort analysis is not
recommended by the Edmunds Guidelines or Akins Guidelines or the Heart Valve Guidance. He
acknowledged that he himself had not used this kind of analysis in any other study. There is no
evidence that it has ever been used in the analysis ofdata from a prosthetic heart valve trial or in
any RCT. Dr. Wells could not think of any example of either a randomized or non-randomized
study where a cohort analysis had been used. For all these reasons, where the data shows an overall
increased risk over the time period of the study (here, years I to 9 of AVERT), I find that the cohort
analysis is not a scientifically reliable method of assessing when that risk is present within that
timeframe. Whenthe risk is present will be important in determining liability and damages, if any,
at the individual stage of these proceedings. The most reliable evidence to assess this is Dr. Wells'
KM analysis and accompanying life tables.

Dr. Sackett's Two-Part Test for Harm

427

Dr. Sackett's two-part test for harm flows out of Dr. Madigan's cohort analysis. Until closing
argument, it was unclear whether the plaintiffs were relying on the two-part test as a materiality
standard under Common Issue 3, that is, a standard to determine whether the Silzone valve
materially increases the risk of a particular medical complication. During oral submissions, the
plaintiffs clarified that they were not relying on the two-part test for this purpose, but as a
methodology to assess the risk of continuing harm. In fact, plaintiffs' counsel advised the court that
"Drs. Madigan and Sackett decided they needed to come up with a method to assess whether the
risk that was known to exist at one point in time was continuing".

428

Dr. Sackett is an extremely distinguished epidemiologist, but his testimony was not
persuasive. He admitted that the first time he proposed his two-part test for harm was during his
diiect examination at trial. Not only does his harm test not appear in any of his reports, but he
provided no credible explanation for proposing this in his testimony, but not before. Given Dr.
Madigan's admission that he had never before used a c,ohort analysis in any study, it appears that
Dr. Sackett's two-part test and the cohort analysis to which it is linked were developed solely for the
purposes of litigation and as such, must be looked at with considerable skepticism. As I have found
the cohort analysis to be an unreliable methodology for determining when an increased risk is
occurring, it follows that Dr. Sackett's application of his two-part test to the results of this analysis
is similarly unreliable. Had I reached a different conclusion about the cohort analvsis. I would
nonetheless reject Dr. Sackett's two-part test for the following reasons.

I
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429 Dr. Sackett proPos€d applying two criteria to the rate ratios/relative risks derived from Dr.
Madigan's analysis of the AVERT data. He testified there is evidence of harm if the point estimate
ofthe relative risk for a particular year is greater than 1.0 and the upper end of the 95%, confidence
interval for that relative risk is greater than 2.0. Dr. Sackett supported his choice ofthe two criteria
on the basis that while a point estimate greater than 1.0 can indicate there "might be a problem", the
choice of a doubling ofthe risk at the upper end of the confidence level was "a low bar" and far
greater than the one-third increase in risk that he said that a clinician or a patient would accept. He
testified:

A.

Well, the approach that I used was, again, in terms of confidence would be a
fairly low bar, but it would be, for the sake of argument, let's say that we would
call it safe if it doesn't double the occurrence of some complication that occurs
only once in awhile with our current treahnent. In other words, would the
confidence interval include a doubling of risk when we compare Silzone patients
with standard valve patients as we continue this follow-up. I would have to admit
that as a clinician, usually dealing with drug situations, most clinicians wouldn't
tolerate a doubling as something that we would be willing to abide, that we
would be quite concerned about increases of, you know, frequently increases of
say 20 or 30 percent, not a hundred percent, would be a cause for concern among
clinicians that I am dealing with. But I chose the doubling as a low bar.

430

During his testimony, Dr. Sackett referred to a peer-reviewed paper co-authored by Dr. Wetls
as support for his two-part test, but Dr. Wells explained the many differences between the approach
set out in that paper and Dr. Sackett's approach.l02 I am satisfied that to the extent Dr. Sackett was
relying on the concept of minimally clinically important difference (MCID) as discussed in this
paper, his reliance is misplaced. Importantly, the approach proposed in the paper is to compare the
relative risk and confidence interval to the predeterminedMC\D for the study and not to the upper
end of the confidence interval.

431

An MCID refers to the smallest difference in the risk of an event that would lead a treatment
provider to change a patient's management. MCIDs are selected a priori before a clinical trial
begins as part ofa study's design and are specific to certain outcomes. It is clear that Dr. Sackett did
not do this, and it is unclear whether Dr. Sackett intended that I -0 or 2.0 or some other number be
considered the MCID for the purposes of his analysis. He offered no direct testimony on this, but
tbe plaintiffs' submissions assurne that the MCID in Dr. Sackett's two-part test is 2.0 "based on his
clinical knowledge and judgment of patient values" and that this applies equally to all of the
medical complications in issue. Dr. Wells testified that he also made the assumption that Dr. Sackett
was using a MCID of 2.0 as this was the only way he could make sense of this criterion. The
defendants submit that the only other choice for a MCID is L0 because Dr. Sackett compares the
point estimate relative risk to L0 to see if it is higher than 1.0. Dr. Wells testified that he had never
seen a study where the MCID was set either apriori or post hoc at every number greater than 1.0.
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Dr. Wells' paper describes four different possible findings on clinical importance of study
results: Definite, Probable, Possible and Definitely Not. The plaintiffs rely on the apparent choice of
2.0 as the MCID in Dr. Sackett's analysis and submit that his test contemplates that "if the point
estimate of the relative risk is greater than one (whether statistically significant or not) and the
upper end of the confidence interval includes the MCID, the study results are consistent with
Silzone patients facing clinically important risks in later yearst'.103 The plaintiffs overlook that under
the analysis used in the paper, this only shows results indicating poss ible clinical importance.
Evidence that shows a possibility of harm is inconsistent with the plaintiffs' burden to prove
causation on a balance of probabilities. In Dr. Wells'paper, it is only where both the upper end of
the confidence interval and the point estimate of the relative risk are above the MCID that the studv
results show pro b able clinical importance.

433

Dr. Sackett testified that he was concerned about the cases he described as "definite cases" of
clinical significance, but under Dr. Wells' analysis, this requires that the lower endof the confidence
interval be greater than the MCID. It is apparent that Dr. Sackett and Dr. Wells use very different
definitions of "definite" clinical importance. Dr. Sackett's test would be met at its lowest threshold
with a point estimate ofjust above I .0 and an upper confidence interval just above 2.0, but the
lower end of the confidence interval is never considered.

434 To compound the lack ofclarity around this evidence, Dr. Sackett, in response to a question
from the court, prepared a diagram ofhis approach that showed the lower end ofthe confidence
intervals in every case to be above 1.0, indicating statistical significance.loa He testified that even a
statistically significant increased risk would not be clinically imporLant unless the upper end of the
confidence interval was above 2.0, indicating a doubling ofthe risk. Dr. Sackett recanted from this
position in re-examination and testified that it did not matter to his approach if the lower end of the
confidence interval was below L0. However, the diagram that he drew shows that for probable
harm, the lower end of the confidence interval is above 1.0, indicating statistical significance, and
the point estimate for the relative risk is above 2.0, or adoubling of the risk. This is in fact the
standard that the defendants propose to determine if there is a material increase in risk.

435

Dr. Hirsh testified that it was "flawed methodology" to ignore the lower end of the
confidence interval simply because a treatment has been proven harmful in the past. As he testified:
"[w]hy not just look at upper and lower confidence intervals because at a different point in time, it
is possible that it moves in another direction. That it's no longer significant". Dr. Sackett was
unable
to identify any scientific paper that used a relative risk greater than 1.0 and the upper end ofthe
confidence interval above 2.0 to draw conclusions about harm without statistical significance.
Statistical significance is the widely accepted method of analyzing study results and was used in this
trial by both Dr. Wells and Dr. Madigan. There is no evidence that Dr. Sackett's two criteria have
been generally accepted by epidemiologists, statisticians or other research scientists. This leads
me
to conclude that his two-part test for harm is not reliable, and I reject it.
Does Silzone Materially fncrease the Risk of Medical Complications?
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436 To determine whether Silzone materially increases the risk of medical complications, I must
first identi! the appropriate complications to consider. This is an area ofconsiderable disagreement
between the parties. For example, as I will discuss in more detail below, the parties disagree on
whether or not all-cause mortality is a valid complication for me to consider. In addition, for many
of the complications, the parties disagree on what evidence I ought to consider in making my
determinations of materiality. In short, there are a number of complication-specific disagreements
between the parties. I will now discuss my findings for each complication.
Paravalvular Leak (PVL)

437

The risk of PVL is associated with all prosthetic heart valves. It is not defined in either the
Edmunds or Akins Guidelines and is instead listed as a sub-category of non-structuraldysfunction
(NSD). The Heart Valve Guidance, discussed earlier in these reasons, refers to PVL as "any
evidence of leakage ofblood around the prosthesis between the sewing ring and the native annulus".

438

The adverse event form in the AVERT Protocol had a box to record NSDs as adverse events,
as well as a separate box to record whether the NSD was a PVL. It also included a box to note
whether the PVL was "major" or "minor". However, "major" and "minor" PVL were not defined
until after the recall ofthe Silzone valve. The proper category ofPVL to analyze, including whether
major and minor PVLs should be analyzed separately, is an area of contention between the parties.

439 Based on the DSMB's finding of a significant increase in the rate of PVL leading to explants,
the University of Pittsburgh worked with Dr. Schaff and in 2002 adopted a working definition of
major PVL as "leaks that were followed either by a repair or an explant or a death". In January
2005, this definition was modified to mean a PVL that "results in reoperation, repair,
re-intervention, explant, or death". Dr. Kennard explained the reasons for adopting the new
definition as follows:

After reviewing much of the data, we realized that this [the previous working
definition of "major PVL"] really wasn't covering all cases correctly and, after
discussions with Dr. Schaff again, we came up with a definition that was more
precise and that definition was taken to the investigators for tbem to vote on
whether they agreed with that definition of major paravalvular leak and they did
agree.

440 Once this definition was implemented, the DCC looked back at the previous data and
adjudicated whether recorded PVLs met this definition. The plaintiffs argue that this process was
flawed, and that Dr. Kennard and Sharon Lawlor performed inappropriate adjudications of the
AVERT data that resulted in the underreporting of PVLs. I do not think it is necessary for me to go
into detail discussing the plaintiffs' submissions in this regard, because, as I will explain below, I
am not satisfied that any of the plaintiffs' alternative categories for PVL are reliable.
441

Because of the lack of a pre-specified definition of major PVL in the AVERT Protocol, the
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changing definition after recall, and the resulting adjudications, Dr. Madigan was concemed about
the validity of analyzing major PVL as an endpoint and did not do so. Rather, he counted all pVL
events together, whether designated as major or minor. He analyzed PVLs using four different
categories:
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"Non-Structural Dysfunction (NSD)" which included, but was not limited to
PVLs
"PVL (Echo)" which included events reported in the AVERT Echo Substudy
which recorded leaks that were detected by echocardiography but not diagnosed
clinically
'PVL (AE)" which combined all PVLs diagnosed in AVERT and reported in
accordance with the AVERT Protocol ("AE" stands for "adverse events")
UPVL (AE+Echo)"
which combined the p\rl- (Echo) and pVL (AE) categories

442

In contrast, Dr. Wells, Dr. Schaff, and the DCC each distinguished between major and minor
PVLs in their analyses. The defendants argue that any bias that might arise out of the changing
definition of major PVL and the subsequent adjudications is minimal and, in any event, would tend
to make the Silzone valve look worse than if the definition from the Heart Valve Guidance were
adopted. Dr. Schaff testified that he had no concems about biasing the AVERT study by changing
the dehnition of major PVL and adjudicating the data based on the new definition, stating that "the
purpose was to make [the recording of events as major PVLs] more accurate". I will briefly
consider each of the categories that were used to analyze pyL.
No n- S truc tur a I Dy sfunc t ion

443 ln my view, non-structural dysfunction is an inappropriate category to analyze for
determining the relative risk for PVL. As the defendants'experts pointed out, NSD includes a range
of complications other than PVL, including many which have nothing to do with the sewing cuff
and thus could not be attributed to Silzone. As a result, any determinations with respect to NSD
would be unhelpful in determining whether Silzone increases the risk of PVL. When asked why
AVERT analyzed PVL and not NSD, Dr. Schaff testified that "major paravalvular leak seems to be
a more precise definition. If we left it in the category - if I left it in the category of non-structural
dysfunction, I suppose one could wonder what is the non-structural dysfunction; it could be any one
ofseveral problems. Ifyou leave it under paravalvular leak, you know exactly what the problem is
[sic]". No expert testified that NSD is a reliable category for me to analyze.
444 Because NSD includes a range of complications, many of which are unrelated to the sewing
cuff, I have determined that it is an inappropriate category to analyze.
PYL Echo)

445

The data in this category comes from the AVERT Echo Substudy which considered PVLs
that were detected only by echocardiography rather than through the recognition ofclinical
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symptoms. The records of these PVLs were kept in a separate database at the DCC from the PVLs
that were clinically diagnosed. According to Dr. Kennard, the Echo Substudy was conducted
because the DSMB recommended that an echocardiography substudy be undertaken in order to
determine whether any AVERT patients who had not demonstrated clinical symptoms of

paravalvular leakage nonetheless had PVLs. Of the patients who were eligible to participate in the
Echo Substudy, about 85% did so. Only Dr. Madigan conducted a statistical analysis of the results
from the Echo Substudy.

446

Dr. Wells had two reasons for not considering the Echo Substudy. Firs! as a substudy that
did not include all of the AVERT patients as randomized, it does not possess the benefits of
randomization. Second, he was concemed that many ofthe PVLs detected would not_be clinically
relevant. That is, they would not be PVLs that would result in a clinical diagnosis and be reported
on the AVERT Adverse Effects Form. The inclusion of non-clinically diagnosed PVLs could result
in the overstatement of the risk of clinical PVLs.

447

To limit the possibility that his analysis of the Echo Substudy would overstate the risk of
clinical PVLs, Dr. Madigan included in the analysis only those P\rLs which were designated as
"moderate" or "severe". According to Mr. Butchart and Dr. Christakis, this would include only
cases for which a clinicat diagnosis would be likely. However, the plaintiffs adduced no direct
evidence from a cardiographer that all, or even most, of the cases of PVL labelled as moderate or
severe in the Echo Substudy would result in clinical symptoms. Notably, the majority of PVLs
detected by echocardiography did not later progress to clinical PVLs, as evidenced by the AVERT
Adverse Effects Forms.
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not useful to me in determining whether silzone increases the risk of clinical pvl-s.

t

In my view, the Echo Substudy is unreliable because it forfeits the benefits of randomization
and because it includes PVLs that would not, and did not, result in clinical symptoms. As such, it is

PVL (AE)

449 PVL (AE) is Dr. Madigan's analysis of all clinically diagnosed PVLs in AVERT, counting
major and minor PVLs together. The defendants argue that this is an inappropriate category for
analysis because it will not provide meaningful information to the Court in individual trials. In
support of this argument, they note that major and minor PVLs have very different consequences.
They also argue that because the relative risk obtained from the PVL (AE) analysis is not specific to
major or minor PVL, it is not useful in establishing causation for individuals, since individuals
suffer either a major or a minor PVL, not a "PVL (AE)'. In addition, as the defendants point out, the
Heart Valve Guidance directs that paravalvular leaks "must be reported as major or minor". The
plaintiffs argued that analyzingmajor and minor PVLs separately understates tle risk ratios for both
categories. However, no expert testified directly on this point,

1

450 In my view, in the absence of any expert testimony to the contrary, the fact that the Heart
Valve Cuidance clearly directs that major and minor PVLs be reported separately indicates that it is
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inappropriate to treat them as a single complication. I am also mindful that the risk ratios derived
from the PVL (AE) analysis would not be useful in determining causation in respect of individuals
who suffered either a major or a minor PVL. As a result, it would be inappropriate for me to use the
results of the PVL (AE) analysis in determining whether Silzone increases the risk of PVL.

PW (AE+Echo)

451

This category simply combines the PVLs from the "AE" and "Echo" categories. I find the
"AE*Echo" category to be unreliable for the same reasons I discussed above in respect of the "AE"
and "Echo" categories.

Dr. Wells' Analysis of PVL

452

Dr' Wells analyzed major and minor PVL

as separate complications. This approach is
consistent with the Heart Valve Guidance, all other AVERT investigators save Dr. Madigan, and
that of peer-reviewed publications on the AVERT study.l05 It also does not suffer the failings of the
categories analyzed by Dr. Madigan, discussed above.

Major PlrL

453

wells' analysis of major PVL using the october 2009 data freeze, the
defendants concede that on an overall basis the point estimate for the risk ratio for major PVL is
3.03 and that the increase in the risk of major PVL in Silzone valve patients is statistically
Based on Dr.

significant. Dr. Wells' log-rank test of significance found a p-value of 0.01 (where below 0.05
indicates statistical significance).106 However, with respect to whenthe increased risk is present, the
defendants argue that the life table for major PVL makes clear that it is only in the first two years.
Therefore, according to the defendants it can only be said that Silzone increases the risk ofmajor
PVL fbr two years post implant. As Dr. Wells explained by reference to the KM curves for major
PVL:

I compared the overall experience ofthe 400 [patients] in each ofthe two groups
with respect to paravalvular leak, major paravalvular leak, and I'm finding a
statistical difference between the two goups.

The next step is to go back and say, well, where lwhen ] is that difference
occuning? And as you rightly pointed out with this changing slope in thefirst

year or two years, that is where the major dffirence is between the Silzone and
non-Silzone have occurred fsic'1, and after that the t,so curves run roughly
parallel, indicating they have a very similar experience. [emphasis added]
The life table from AVERT for maior PVL is as follows-lo7
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The life table demonstrates that of the 18 instances of major PVL in the Silzone group, 14
were in the first two years. Out of six events in the non-silzone group, three were in the first two
years. Of patients who reached at least two years post implant, there were four major PVLs in
Silzone valve patients and tluee in conventional valve patients. As Dr. Wells testified, and as is

obvious from looking at the life table, the difference in the rate of major PVL in Silzone versus
conventional valve patients can be almost entirely attributed to events in the first Nvo years post
implant. The defendants also cite two other studies that came to similar conclusions.l08 In my view,
the evidence clearly demonstrates that.it is more likely than not that Silzone causes an increase in
the risk of major PVL for two years post irnplant, but not thereafter. I will discuss whether or not
this increase constitutes a "material" increase later in these reasons.
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Minor PVL

456

With respect to minor PVL, as with major PVL, the defendants concede that the AVERT
data demonstrates a statistically significant increase in the risk of minor PVL for Silzone valve
patients but they argue that this increased risk is only present in the first two years post implant.
Using the October 2009 data freeze, on an overall basis, Dr. Wells calculated a point estimate of the
risk ratio for minor PYL of 2.29,with a p-value of 0.03. As with major pVL, the life table is
instructive with respect to when the increased risk is present. Dr. Wells' life table for minor pVL is
as follows.l0e
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The life table demonstrates that the rate of minor PVL doesnt drop off as dramatically after
years
two
as the rate of major PVL in Silzone valve patients. In the first two years post implant,
there were l4 minor PVLs in the Silzone group and seven in the conventional group. After two
years post implant there were six in the Silzone group and two in the conventional group. However,
for years 3 to 6 post implant, there were five minor PVLs in the Silzone group and only one in the
conventional group.

458

Unlike for major PVL,, Dr. Wells did not testify directly that the increased risk for Silzone
patients is only apparent in the first two years post implant. Also in contrast to major PVL, the
defendants do not cite any other studies that conclude that the risk of minor PVL is higher in
Silzone patients for only two years post implant. As can be seen in the life table above, for years 3
to 6 post implant, there were five minor PVLs in the Silzone group and only one in the conventional
group. In my view, given this evidence, and given that on an overall basis Dr. Wells' analysis found
a statistically significant increase in the risk of minor

PVL, I believe it is more likely than not that
Silzone increases the risk of minor PVL for sr-r years, rather than only two years, post implant. The
evidence does not demonstrate an increased risk for minor PVL in Silzone patients following six
years post implant. I will consider whether or not this increased risk is "material" Iater in these
reasons.

Thromboembolism (TE Events)

459 Thromboembolism is defined in the Edmunds Guidelines as "any embolic event that occurs
in the absence of infection after the immediate perioperative period (when anaesthesia-induced
unconsciousness is completely reversed)". An embolic event occurs when an embolus (a detached
intravascular mass) lodges itself somewhere in the body, causing a blockage. This is different than a
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tluombus, which is a blockage at the site of origin of the embolus. The Edmunds Guidelines
definition was incorporated into the AVERT Protocol's definition of embolism and was further
broken down into Neurologic Embolic Events, Peripheral Embolic Events and Myocardial
Infarction (heart attack). The AVERT Adverse Effect Form contained these categories and also
broke them down by severity and type of event.

460

Neurologic Embolic Events were broken down into the following categori€s: transient
ischemic attack (TIA), which is a fully reversible neurologic event that last less than 24 hours;
Reversible ischemic neurologic deficit (RIND), which is a fully reversible neurologic deficit that
lasts between 24 hours and 3 weeks; and stroke, which is a neurologic deficit that lasts more than
3
weeks or causes death. Peripheral Embolic Events and myocardial infarction were both broken
down by severity on the AVERT Adverse Effect Form as minor, major, or fatal.

461 As I noted earlier in these reasons, the plaintiffs, primarily on the basis of testimony from
Mr. Butchart, point to limitations in AVERT that they argue undermine its reliability in assessing
the risk of TE events. They argue that inadequate data collection for TE events and the
"improper,'
adjudication of TE events resulted in their under reporting in AVERT. They also argue that because
AVERT was originally designed as an efficacy study with a primary endpoint of endocarditis; it
was not properly designed to assess the risk ofTE events. The plaintiffs adduce these arguments
to
support their submission that I should also consider data from CERFS, CLR and Top Accounts
in
assessing the risk ofrE events posed by the Silzone valve. I do not agree.
462

As I stated earlier in these reasons, despite the alleged deficiencies in AVERT that the
plaintiffs point to, all of the experts in epidemiology and statistics relied only on the AVERT data
in
assessing the risk of complications, including TE events, associated with the
Silzone valve. I find
that this fact ovenvhelmingly demonstrates that AVERT provides the most reliable
data.

463

The only expert who testified in favour of my considering CERFS, CLR and Top Accounts

Mr. Butcbart, who himself conducted both CERFS and CLR. Given that Mr. Butchart was
alone in this regard, and given the clear opinion of all of the other experts that AVERT
provides the
most reliable epidemiological data, I do not find it necessary to consider his evidence
in detail. Nor
do I think it is necessary to consider the deficiencies the plaintiffs' perceive in AVERT
in any great
detail. What follows is a synopsis of the parties'opposing arguments with respect to
CERFS, CLR
and Top Accounts, as well as my reasons for rejecting this evidence.
was

Cardiff Embolic Risk Factor Sndy (CERFS) and Top Accounts
CERFS was a study led by Mr. Butchart that commenced in 1995 at the Cardiff
Hospital in
!!4
Wales to investigate

thromboembolic events and risk factors associated with mechanical heart
valves generally. The protocol called for approximately 200 patients being enrolled
over a period of
two years and originally included four different valves, including the St. Jude standard
bi-leaflet
valve, but aol the Silzone valve. Even though the study was coming to an end,
Mr. Butchart agreed
to include the Silzone valve in the study after discussions with St. Jude in late 1996. lt
was
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originally intended that 100 Silzone patients would be enrolled in CERFS and that these patients
would be included in the study consecutively rather tJran on a randomized basis. As with AVERT,
the withdrawal of the valve from the market terminated enrolment in the study.

465

CERFS was a relatively small study of 167 patients who were implanted with St. Jude
mechanical valves; I l6 with conventional valves and 51 with Silzone valves. Of these patients, 65
had mitral valve replacement (mitral alone or double valve replacement), with 46 receiving
non-Silzone valves and only l9 receiving Silzone valves. The study found an increased risk of
major TE in these 19 mitral valve recipients.

466 Mr. Butchart endeavoured to corroborate his findings in CERFS by refening to the Top
Accounts Survey, which was a case series. As I explained earlier in these reasons, case series are at
the bottom of the hierarchy of epidemiological studies. Dr. Flory, for the defendants, reviewed the
Top Accounts Survey to determine whether it supported Mr. Butchart's reports of higher TE events,
and determined that it did not. Given the unreliability of case series in determining causation and
the fact tbat no experts other than Mr. Butchart - including Drs. Madigan and Sackett - placed any
reliance on it in assessing the Silzone valve, I place no weight on the Top Accounts Survey.
467 The plaintiffs argue that CERFS provides more reliable data than AVERT in assessing the
risk of TE events associated with the Silzone valve. They note that unlike AVERT, CERFS was
specifically designed to assess the risk of TE events. They also argue that patient follow up in
CERFS was more thorough than in AVERT.

468

The defendants argue that the data from CERFS is unreliable for several reasons. They note
that CERFS was a non-randomized cohort study with no contemporan€ous control group. As such,
it sits below AVERT on the hierarchy of epidemiological studies. It also involved only one hospital
and a fairly small number of patients.

469 As for the results of CERFS, I note that while Mr. Butchart found a higher incidence of TE
events in patients with Silzone valves in the mitral position, this was based on only l9 patients in
the study who were implanted with such valves. For all TE events overall, Mr. Butchart actually
found the risks betlveen Silzone and conventional valve patients to be almost identical. Mr.
Butchart's finding in mitral valve patients is inherently unreliable because it constitutes a sub-group
analysis, which, as Dr. Hirsh explained, is likely to be nothing more than a chance finding. The
experts in epidemiology and statistics all agreed that sub-group analyses tend to be unreliable.

470

While the plaintiffs note that CERFS, unlike AVERT, was designed to assess the risk of TE
events posed by heart valves, the defendants point out that CERI'S was not initially designed to
consider Silzone valves at all. It was designed to assess the risk ofTE events in conventional valves,
not Silzone valves, and Silzone valves were only introduced into the study at the tail end of its
originally planned duration.

471

The defendants also argue that CERFS is unreliable because its findines have not been
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duplicated in other studies, and because Mr. Butchart used inappropriate methods to assess the data.
They argue that his use ofa linearized rates analysis, his comparison of Silzone complication rates
to OPC rates, his use of complication rates reported in the medical literature for comparison
purposes, and his failure to follow the Edmunds Guidelines in reporting complication rates from
CERIS, all compromise the reliability of the data he derived from the study.

472 It is not necessary for me to delve into the minutiae of either parties' arguments regarding the
reliability (or lack thereof) of CERFS. The relatively small size of the study, and the fact that it took
place entirely at one hospital counsel against its reliability. In addition, the most critical factor
behind my determination that CERFS is less reliable than AVERT is that all of the experts in
epidemiology and statistics, for both parties, relied on AVERT in making their determinations
regarding causation. No expert other than Mr. Butchart testified that I ought to considir the findings
in CEMS. I take this as compelling evidence that AVERT provides more reliable data than CERFS.
Cardiff Late Review (CLR)

473

Sometime after the introduction of the Silzone valve into CERFS, the Cardiff Hospital began
implanting Silzone valves in all mechanical heart valve patients. Following the recall of the Silzone
valve, all patients who had been implanted with Silzone valves at the Cardiff Hospital were brought
back for review by Mr. Butchart. This involved what the plaintiffs describe as a "full examination"

by Mr. Butchart and his colleague Dr. Fraser of 55 Silzone patients. The majority of tbese patients
were interviewed and examined in July, 2004. Hospital records and death certificates were also
collected and examined for some patients who had died prior to the commencement of the review.

474

In my view, cLR does not provide reliable evidence upon which to base findings of
It was a case series, and as such sits well below AVERT in the hierarchy of
epidemiological studies. Unlike AVERT, CLR was conducted without the benefit of a control group
and was not randomized. The data from CLR may be sufficient to support a hypothesis, but it is not
sufficient to support a finding of legal causation. Dr. Hirsh testified that CLR does not provide
reliable evidence to support a causal relationship between Silzone and TE events. In addition, and
most imPortantly, Drs. Madigan and Sackett did not rely on CLR in their analysis of the Silzone
valve.
causation.

475

For all ofthe above reasons, I will not consider the results ofCEI{FS, CLR or Top Accounts
in assessing the risk ofTE events associated with the Silzone valve.

what the AVERT Data Demonstrates Regmding the Risk of Thromboembolism

476

Based on the October 2009 data freeze, on an overall basis Dr. Wells found no statistically
significant difference in the risk ofany TE events in Silzone versus conventional valve patients.l l0
Nor, in fact, did Dr. Madigan employing the cox model. Thus, on an overall basis, employing
timeto-first-event analyses, the data from AVERT demonstrate no statistically significant
difference in the risk ofrE events between Silzone and conventional valve patients.
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477

The only analysis to demonstrate any statistically significant difference in the risk
of TE
events facing Silzone versus conventional valve patients derives from linearized rates
analvses.
Earlier in these reasons, I determined that Dr. Wells' linearized rates analysis is reliable as a check
on the findings of his KM analysis, but that Dr. Madigan's linearized rates analysis is unreliable.
Dr.
Wells only found a statistically significant difference in the risk of TE events in the Silzone versus
the conventional valve for patients with valves in the mitral position, and only when he included
outliers - that is, patients who experienced four or more events, When patients in the Silzone group
who experienced four or more events are excluded, his finding loses statistical significance.

478

As both Dr. wells and Dr. Hirsh testified, analyzingdata in sub-groups, such as by valve
position, is problematic. As Dr. Hirsh testified:

A'

..' Now, there is a statistical axiom that

if the overall results were are [sic] not

statistically significant, ifyou find a sub-group that is statistically significant...
you've got to look at that with a great deal of circumspect because it means that
there is another sub-group where the results goes in another direction
[sic].
Just stopping there for a minute, which is then more important, the overall data
or
the sub-group data?
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Further, as Dr' Hirsh testified, because there was no randomization by valve position in
AVERT' a sub-group analysis of the AVERT data by valve position is less reliable than the analysis
of all positions together, because it is subject to confounding in a way that an analysis of the

I
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481 I find that the most reliable data with respect to TE events is Dr. Wells'KM analysis of the
overall data from AVERT. As I stated above, Dr. Wells did not find a statistically significant
difference in the risk ofTE events facing Silzone versus conventional valve patients. The
following
table summarizes his overall findings, as of the October 2009 datafreeze, foiTE events
using the
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A. Well, the overall data is the important data.

479 Thus' Dr. Wells' finding of an increased risk of TE events in patients with mitral valves is
unreliable as it is a sub-group analysis. In fact, Dr. Wells himself testified that this analysis is
unreliable and explained that he only analyzed the data by valve position in order to respond
to Mr.
Butchart's analysis, which distinguished between aortic and mitral valve recipients. As
indicated
above' the overall data, which Dr. Hirsh testified is the most important, demonstrate no
statistically
significant difference in the risk ofTE events facing Silzone versus conventional valve patients.

480

complete set of data - wbich maintains the benefits of randomization - is not.

KM

analvsis:rlr
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Bleedins

483

Bleeding is defined in both the Akins and Edmunds Guidelines as "any episode of major
internal or external bleeding that causes death, hospitalization, or pennanent injury (e.g. vision loss)
or necessitates transfusion". All mechanical heart valves require anticoagulation drugs to counter
the thrombogenic potential ofthe housing and leaflets on the valve.l12 The thinner a patient's blood,
the more likely the patient is to experience a bleeding event.

484

The defendants argue that bleeding is not a meaningful endpoint to analyze because it was
tracked without any analysis regarding whether each event was "valve related". They argue that
without an analysis of valve relatedness, the category is not useful because it does not support a
finding that observed differences between the Silzone and conventional groups are due to the
presence of Silzone.

485

In rny view, the defendants' argument in this regard is not supported by the evidence. Both
the Akins and Edmunds Guidelines require the collection and analysis of data on bleeding events
without any mechanism to track whether such events are valve related. In addition, with a RCT like
AVERT, there is no need to track events for valve relatedness because the whole objective of
randomization is to ensure that observed differences between the two groups can be properly
attributed to the fact that one group has Silzone valves while the other has conventional valves. No
expert testified in support ofthe defendants'argument in this regard and I do not accept it.

486

Nonetheless, the more significant fact is the fact that Dr. Wells'KM analysis found no
statistically significant difference between the Silzone and conventional groups in terms of bleeding
events. Dr. Wells' point estimate for the risk ratio was I .35, with a p-value of 0.1 . As discussed
earlier in these reasons, a p-value above 0.05 indicates a lack of statistical significance.

487 The only analysis that found a statistically significant difference in the rate ofbleeding
events between the two groups was Dr. Madigan's Cox model analysis. However, for the reasons I
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discussed, Dr. Madigan's Cox model is less reliable than Dr.

Wells'KM analysis. Where their
results diverge, I prefer the analysis of Dr. Wells. I also note that Dr. Madigan's finding only barely
reaches siatistical significance, with a p-value of 0.04 and a confidence interval of I .02 to 2.14.
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490 Valve thrombosis is defined under the Edmunds Guidelines as "any thrombus, in the absence
of infection, attached to or near an operated valve that occludes part ofthe blood flow path or that
interferes with the function of the valve". This was the definition used in the AVERT Protocol. The
plaintiffs argue that the AVERT investigators ought to have used the broader definition of valve
thrombosis set out in the Akins Guidelines, and that the choice of the Edmunds Guidelines resulted
in the underreporting of valve thrombosis. However, no expert testified that this is the case, and, in
any event, I accept the defendants' argument that even if the choice of the Edmunds Guidelines
definition resulted in underreporting, this would have affected both arms of the study equally due to
the effect of randomization.
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488

In the result, I find that there is no reliable evidence indicating a statistically significant
difference in the rate of bleeding events between the Silzone and conventional valves.

Valve Thrombosis

489

As I noted at the beginning of my discussion of TE events, above, valve thrombosis differs
from TE events in that the former occurs on or near the operated valve whereas the latter occurs
elsewhere in the body when a mass breaks away and travels through the bloodstream;eventually
causing a blockage.

As of the October 2009 data freeze, Dr. Wells calculated a point estimate for the risk ratio for
valve thrombosis at 3.03, with a p-value of 0.31, indicating a lack of statistical significance.
Notably, although the point estimate is high, the lack of statistical significance is a result of the fact
that only 4 valve thrombosis events were recorded in AVERT; three in Silzone valve patients and
one in a conventional valve patient. Both Dr. Madigan and Dr. Wells testified that with so few
events any statistical analysis is virtually meaningless. Both also agreed that there was no evidence
of a statistically significant difference between the groups in terms of the rate of valve thrombosis.

492

In my view, there is no reliable evidence of a difference in the risk of valve thrombosis in
Silzone versus conventional valve patients.
TEB

493 TEB is not a complication unto itself. Rather, it is a composite endpoint consisting of the last
three complications considered above: thromboembolism, bleeding, and valve thrombosis. The
defendants argue that for this reason TEB is not a meaningful endpoint for analysis. This is because
even if I found that Silzone materially increases the risk of TEB, an individual bringing and
individual claim would still need to demonstrate that they suffered one of the constituent
complications in order to prove causation. For similar reasons, TEB was not an a priori

I
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complication for analysis under the AVERT Protocol. Rather, each of these three complications was
analyzed separately.

494

While it is not recognized by the Edmunds Guidelines, TEB first appeared in the Akins
Guidelines in 2008. The plaintiffs note that Mr. Butchart among others, has been advocating for the
analysis of TEB as an endpoint because "thromboembolism and thrombus are part of the same
complex, and the risk of bleeding is increased by the medical treafinent of this complex".

495

While the plaintiffs assert that TEB is a meaningful endpoint for analysis, they do not explain
why. In their argument, the plaintiffs simply explain what TEB is, why it has developed as a newly
recognized endpoint, and what the AVERT data shows. In my view, the reason TEB is suggested as
an endpoint in the Akins Guidelines is to look at the combined hazards of thrombogenicity and
anticoagulation and how they interact. TEB is not suggested as a useful endpoint for assessing the
safety of a prosthetic heart valve. Indeed, other than repeating the general reasons for analyzing
TEB as reflected in the Akins Guidelines, Mr. Butchart and Dr. Christakis provided no additional
justification for analyzing TEB in the context of AVERT. As Dr. Hirsh testified, analyzingTEB as
a category may be useful for comparing the efficacy or safety of anticoagulation drugs, but not for
assessing the difference in the risks associated with Silzone versus conventional valves. Indeed, Dr.
Hirsh "objected" to the plaintiffs' analysis.

496

I
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In the circumstances of AVERT, Dr. Hirsh's opinion was that there is no good reason to
consider TEB as an endpoint. Similarly, Dr. Wells was of the opinion that an analysis of TEB was
not useful for comparing the risks between the two valves. Dr. Wells was also concerned that
analyzing TEB would introduce the risk of double-counting a finding of significance. For example,
the risk ratio for TEB could reach statistical significance even where none ofthe risk ratios for the
three constituent complications is statistically significant. If such were the case, a patient who
suffered one ofthe constituent complications, for which statistical significance was not found,
would be deemed to have suffered TEB, for which statistical significance was found. As such, the
patient would erroneously be deemed to have suffered a complication for which statistical
significance was not found. In the opinions of Dr. Wells and Dr. I-lirsh, this demonstrates that TEB
is not a useful endpoint for assessing the risk of complications.

I
I

497 In my view, TEB is not an appropriate endpoint for me to consider. Dr. Wells and Dr. Hirsh
clearly explained that TEB is useful for assessing the efficacy and safety of anticoagulation drugs,
and not for assessing the risks associated with a prosthetic heart valve. Meanwhile, neither Mr.
Butchart nor any other expert explained why TEB ought to be used as an endpoint. Rather, the only
explanations given were the reasons for including TEB in the Akins Guidelines, which, as described
above, only relate to assessing the impact of anticoagulation drugs and not to the efficacy of TEB in
assessing the risk ofa prosthetic heart valve.

I

498

For all of the above reasons, I find that TEB is an inappropriate complication for me to
consider under this common issue.
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Death

I
I

"Total deaths" is defined in the Edmunds Guidelines as "all deaths due to any cause after a
valve operation". Those guidelines also define three subcategories: valve related mortality, sudden
unexpected unexplained death, and cardiac death. The Akins Guidelines define
"all-cause-mortality" as including "all deaths from any cause after a valve intervention". When
deaths occurred in AVERT, the AVERT Adverse Effects Form directed that the cause of death be
stipulat€d as "valve related", "other cardiac related", "other cause", or "unknown".
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500

The defendants argue that

I should consider only the "valve related" category because it is

the only category that can tell me whether a death can be properly attributed to the Silzone valve.
Theplaintiffs argue that I should consider only the broadercategory of"all-cause-mortality". I
agree with the plaintiffs. In my view, the plaintiffs'position better accords with the expert testimony
at trial.

501

Both Drs. Madigan and Sackett testified that randomization in AVERT should equalize the
influence of confounding variables between the two groups. I agree with this assessment. As I stated
earlier in these reasons, a primary purpose of randomization is to ensure that observed differences in
outcomes between the two groups (such as a difference in the rate of death) can be properly
attributed to the difference in treatment between the two groups (one group has Silzone valves and
the other has conventional valves). Dr. Sackett added that, in his opinion, all-cause-mortality is a
more reliable category for analysis than the subcategories on the AVERT Adverse Effects Form
because problems relating to data collection and reporting led to a disproportionate number of the
deaths in AVERT being labelled as cause "unknown". In addition, Dr. Schaff testified that deaths
that resulted from coronary embolism, cerebral bleed or stroke should be categorized as valve
related under the Edmunds Guidelines. However, the listing of deaths prepared by Dr. Kennard and
the DCC lists as non-valve related deaths that resulted from these very conditions. Thus, any
analysis of deaths adjudicated as "valve related" is unreliable and likely underestimates the impact
of the Silzone valve.

502

The defendants submit that all-cause mortality is not a meaningful category because death
can result from many causes that are unrelated to the Silzone valve. The defendants acknowledge
that randomization can be expected to equalize the impact of confounding factors, but they argue

that it cannot be expected to equalize for the "virtually unlimited" causes of death that may have
arisen since the beginning of the AVERT trial. No expert testified in support of the defendants'
position in this regard. The defendants also argue that the DSMB's request that the DCC investigate
the causes of death after year 8 demonstrates their view that all-cause-mortality provides inadequate
information. I do not agree. The reason the DSMB requested more information on the deaths that
occuffed after year 8 was because there was a substantial increase in the rate of death in the Silzone
group after year 8. Their intention to investigate further was quite reasonable in the circumstances,
but it does not demonstrate that all-cause-mortality is an unreliable category for analysis. Dr. Wells

testified that, like tbe DSMB, he would like more information about the causes of the deaths after
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year 8, but he did not testi! that he thought all-cause-mortality was an unreliable category for
analysis.

503

In my view, all-cause-mortality is the most reliable category of death to consider. Drs.
Madigan and Sackett testified directly on this point, and no expert contradicted their opinion. I am
also concemed that, for the reasons detailed above, the "valve related" category of death
underreports the true rate ofdeaths that can be attributed to the Silzone valve.

504 Both Dr. Wells and Dr. Madigan performed statistical calculations to obtain risk ratios for
alf-cause-mortality on an overall basis using the October 2009 data freeze. Dr. Wells calculated a
point estimate for the risk ratio of I.33, with a p-value of 0.047 and a confidence interval of LOl to
I .75, indicating statistical significance. Dr. Madigan calculated a point estimate of 1.T6, also with
statistical significance.
505

The striking characteristic of the data related to all-cause-mortality, however, is the dramatic
increase in events in the two years prior to the October 2009 data freeze (more than 8 years post

implant). Following is the life table for all-cause-mortality:
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506 Forthe first eight years post implant, there were eighty events in the non-Silzone group and
eighty-six in the Silzone group. In years 9 and 10, there were only nine events in the non-Silzone
group versus twenty-eight in the Silzone group. It is clear that both Dr. Madigan's and Dr. Wells'
findings of a statistically significant inuease in the risk of death in Silzone patients are almost
entirely athibutable to the data from years 9 and 10.
507

In my view, the data demonstrates that Silzone does not increase the risk of death for the first
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eight years post implant.

508 The life table provides powerful evidence that Silzone does, in fact, cause an increase in the
risk of death in Silzone patients beyond 8 years post implant. However, both Dr. Wells and Dr.
Madigan testified that the statistical analysis of a study becomes less certain and can be less reliable
later in the life of a study. This was one of the reasons Dr. Wells would have liked to see more
clinical information about the causes of death in Silzone patients who died more than 8 years post
implant.
509

Dr. Wells performed "conditional probability" calculations for each year of data for
all-cause-mortality. The conditional probability, in the present case, is the likelihood that a patient
will die in a given year. For year 9, a non-Silzone patient who began the year had aZ3g6chance of

dyingthatyear(withaconfidenceintervalof0.8Tto5.62),whereasaSilzonepatienthad an8.650/o
chance (with a confidence interval of 5.39 to 13.49). The available data from 9 years post implant
and beyond indicates that non-Silzone patients had a 4.3o/o chance of death (l .34 to 10.89). and
Silzone patients had a 13 .02%o chance (7 .26 to 2l.99).tt3

510
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The above data are indicative ofan increased risk ofdeath in Silzone patients in years 9 and
beyond, but they do not demonstrate a statistically significant difference between the two groups.
This is because the confidence intervals overlap. For year 9, the lower end of the confidence

intervalforSilzonepatientsis5.3g,whiletheupperendfornon-Silzonepatientsishigher, at5.62.
l0 and beyond, the overlap is even larger, with an upper end in the non-Silzone group of

For year

10.89 and a lower end in the Silzone group of 7.26. The overlapping confidence intervals
demonstrate a lack of statistical significance, meaning there is an absence of evidence of a
difference between the Silzone and conventional valves. In addition, as the experts testifred, the
wide confidence intervals are indicative ofa great deal ofuncertainty.

511

In year 9 post implant and beyond, given the level ofuncertainty and the lack ofstatistical
significance in the data demonstrating an increased risk ofdeath in those years, I am not satisfied
that the data, by itself, demonstrates that Silzone increases the risk ofdeath.
Explants

512

Common Issue 3 asks whether Silzone increases the risk of medical complications.St. Jude
argues that explants are not medical complications, but rather are a symptom that results from

T

medical complications. However, the DCC and the AVERT investigators did use "explants for any
reason" as an endpoint for analysis. Dr. Madigan also analyzed "explants for any reason". Dr.
Wells, on the other hand analyzed the endpoint "explants except those occurring as a result of
PVL". He testified that counting all explants would result in the double-counting of explants that
were already counted in the major PVL category, which includes PWs that result in explants.

I

513 I note that the reason the Silzone valve was withdrawn from the market was an increased rate
of explants due to PVL in the Silzone arm of AVERT. This supports the defendants' argument that
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explants are not a medical complication, but rather the symptom of a medical complication - in this
case a symptom, or consequence, of PVL. It also supports Dr. Wells' position that counting all
explants in a separate category will double-count patients lilhose valves were explanted due to a

major PVL.

514

The validity of Dr. Wells' concem, in fact, is graphically illustrated by the life table for
"explants for any cause". In the first two years post implant, there were 19 explants in the Silzone
arm of AVERT and only 2 in the conventional arm.ll4 After two years post implant, as of the
October 2009 data freezeo there were 6 explants in the Silzone group and 5 in the conventional
group, It is clear that if Silzone does increase the risk of explants, it only does so for two years post
implant. However, as Dr. Wells testified, most of the explants in the Silzone group in the first two
years were the result of major PVLs.

515

I have already found that Silzone increases the risk of major PVL for two years post implant.
And I agree with Dr. Wells' concern that it would not be sensible to conclude from the data that
Silzone increases the risk ofexplants as a distinct complication. Rather, all that can be concluded is
that Silzone increases the risk of major PVL, which correspondingly resulted in more explants in
the Silzone group.

516 In order to analyzeexplants as a distinct complication, one would have to consider explants
other than those occurring as a result of PVL, as Dr. Wells did. Dr. Wells found that the risk ratio
for this category was I .78, with a p-value of 0.35, indicating a lack of statistical significance and a
high degree of uncertainty. In my view,, the data does not demonstrate that Silzone increases the risk
of explants as a distinct complication. What the data does demonstrate is that Silzone increases the
risk of major PVLs in the first two years post implant, many of which lead to explants.
Reoperation

517

As with explants, the defendants argue that reoperation is not a valid endpoint to analyze
because it is a symptom of a medical complication, rather than a complication itself. The defendants
also point out that the Heart Valve Guidance refers to reoperation as a " consequence of amorbid
event", rather than a morbid event itself. For this reason, Dr. Wells performed no statistical analyses
of reoperation in AVERT.

518

The DCC, using a KM analysis, and Dr. Madigan, using a linearized rates analysis, both
analyzed reoperation as an endpoint and found a statistically significant increased risk in Silzone
patients- However, in my view, it is abundantly clear from the life table for reoperation, that, as with
explants, the difference is almost entirely due to major PVLs which required reoperation (it bears
noting that to explant a heart valve requires, by definition, a reoperation). In the first two years post
implant, there were 24 reoperations in Silzone patients and 4 in conventional patients. After two
years post implant, there were 7 in Silzone patients and 8 in conventional patients.
This is precisely
the pattern observed in the life tables for major PVL and explants. As I stated above
in considering
explants, I have already found that Silzone increases the risk of major PVL in the first two years
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post implant. In my view, no other distinct conclusions can be drawn from the fact that most of
these major PVLs resulted in explants and/or reoperation. Thus, the data do not demonstrate that
Silzone increases the risk of reoperation as a distinct event.

Endocarditis

519 None ofthe statistical evidence indicates an increased risk of endocarditis in Silzone valve
patients and the plaintiffs concede that no such increase exists. As such, I find that Silzone does not
increase the risk ofendocarditis.

The Meaning of "Materiallyil

520

The legal test that is set out in Justice Cullity's certification decision is whethei Silzone
"materially" increases the risk of medical complications above the level observed in conventional
valves. At paragraph 62 of his decision, Justice Cullity said:

I believe the revised common issues produced at the hearing of the motion can be
reduced slightly in number without affecting their content. I would also make a
few changes in the wording. The most important of these would be to substitute,
in what would become issue #3, a reference to a material increase in the risk of
complications for the existing words that might be considered to address even the
remotest possibility of causation. [emphasis added]

521

The parties agree that the word "materially" modifies the word "increase" in Justice Cullity's
formulation of Common Issue 3 - they agree that an increase is only legally significant under this
common issue if it can be deemed "material". However, the parties disagree on how the word
"materially" should be interpreted, or, in other words, what constitutes an increase that can be
deemed "material". As I will discuss below, the parties' disagreement stems largely from their
divergent interpretations of Justice Cullity's intentions in inserting the word "materially" into
Common Issue 3.

522

The plaintiffs argue that I ought to deem an increase in the risk for a given complication
"material" where the risk for Silzone valve patients is at least one and one third times the risk for
conventional valve patients. The defendants argue that an increase should only be deemed material
where the risk for Silzone valve patients is double the risk for conventional valve patients. In other
words, the plaintiffs argue that for a complication to be material, the point estimate for the risk ratio
must be at least 1.33, whereas the defendants argue that it must be at least 2.0.
The Plaintiffs'One and One Third Standard for Mareriality

523 The plaintiffs support their proposed standard by arguing that the significance ofan increase
in the risk of a complication from the perspective of a clinician should bear on my determination in
this regard. They cite the concep of the "minimal clinically important difference" (MCID), which I

I
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described earlier when discussing Dr. Sackett's two-part test for harm. An MCID refers to the
smallest difference in the risk of an event that would lead a treatrnent provider to change a patient's
management. As the plaintiffs note, it makes sense that clinicians attribute MCIDs to complications
in a manner that reflects the nafure or seriousness of each complication. That is, the more severe the
complication, the lower the risk of that complication needs to be in order for that risk to be deemed
"clinically important". For example, the MCID would be lower for heart attacks than for headaches
because heart attacks are more severe.

524

The plaintiffs cite case law that uses the concept of MCIDs to aid in determining whether
certain risks must be disclosed to a patient. For example, they cite informed consent case law, such
as Hopp v. Lepp,tts for the proposition that a risk which is a mere possibility is material if its
occulrence carries serious consequences. The plaintiffs note that such risks must be disclosed to the
patient.

525

In my view, the plainiiffs'one and one third standard is not supported by the evidence, but
rather is based only on one offhand comment by Dr. Sackett that an increase of l/3 would be of
concern to physicians or patients. Neither Dr. Sackett nor any other expert gave evidence that the
fact that a given degree of risk may concern physicians means that degree of risk is "material" for
the purposes of determining this common issue. There is no evidence from Dr. Sackett that a matter
ofconcern to physicians is equivalent to a material increase in risk. In addition, Dr. Sackett
conceded that the degree of risk that would be of concern to physicians would depend on the
severity ofthe complication at issue, yet the plaintiffs led no evidence regarding the relative
severity of the complications at issue in this case. Thus, in my view, the concept of MCIDs and the
informed consent case law cited by the plaintiffs is not relevant to my determination of general
causation.

526 I also note that the plaintiffs did not propose the one and one third standard for materiality
until they filed reply submissions, after they saw that the defendants had proposed a standard for
materiality - a doubling of the risk standard - in their closing submissions. In my view, if the
plaintiffs truly believe that this is the proper standard of materiality, they ought to have presented
evidence of this at trial. The circumstances under which tlre plaintiffs proposed the one and one
third standard give rise to serious concems of reliability. It is apparent that not only was the test
adapted by counsel from one comment made by Dr. Sackett, but this was done late, after the
evidence was concluded, and only in reply submissions.
527 In attributing significance to MCIDs, the plaintiffs conflate Justice Cullity's use of the word
"material" in Common Issue 3 with notions of clinical significance by reference to informed consent
case law. In the context of this case, "material increase" does not equal "clinically significant". As
the plaintiffs acknowledge, the word "material" in Common Issue 3 modifies the word "increase".
Common Issue 3 queries whether the increase in the risk of a complication is material, not whether
the complication itself is material having regard to its severity. I do not agree with the plaintiffs'
submission that the word "materially" in Common Issue 3 ought to be interpreted by reference to
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MCIDs, the basis for Dr. Sackett's casual reference to a one and one third increase in risk.

528

The true nafure of Justice Cullity's use of ilre word "material" in Common Issue 3 can be
understood by considering his reasons for inserting it. Justice Cullity was concemed that the
previous language in Common Issue 3 ("can cause or contribute to") "might
[have been] considered
to address even the remotest possibility of causation". Justice Cullity did not have in mind the
severity of complications when he inserted the word "material". Rather, he intended to ensure that
findings with respect to whether Silzone increases the risk of complications would be sufficiently
meaningful that they would be indicative of something more than a remote possibility of causation.

529

I find that the plaintiffs' one and one third standard for materiality is not supported by the
evidence and derives from considerations that do not bear on questions ofcausation. f therefore
reject it as the standard for materiality under this common issue. The only other standard proposed
is the defendants'doubling ofthe risk standard.
e

Risk Standard for Materiali

530

The defendants argue that a risk ratio of2.0 should be adopted as the standard for materiality
under this common issue. As I will now explain, the defendants' argument in this regard flows from
the nature of the "but for" test, and requires an understanding of some arithmetic (something the
reader should find effortless after this painful joumey through the statistical evidence).

531

The defendants note that at the individual stage of these proceedings each class member will
have the onus ofproving on a balance ofprobabilities that but for the presence ofSilzone on his/her
heart valve, the complication that was suffered would not have occurred.l 16 They further note that
there exists a "background tate" for each complication at issue in this trial. That is, all of the
complications at issue occur with conventional valves as well as with Silzone valves. The
"background rate" for a complication is the risk of that complication associated with the
conventional valve. In order for class members to prove individual causation, they must prove that
they would not have suffered the complication if they had been implanted with a conventional valve
- that their complication was not an occurence associated with the background rate. This is simply
a logical extension ofthe application ofthe "but for" test to the Silzone valve.

532 I will briefly explain the arithmetic behincl the defendants' argument that I should adopt a risk
ratio of 2.0 as the standard of materiality under this common issue. I will start with an example for
illustrative purposes. A risk ratio of 1.6, for example, would indicate that the rate of occurrence of a
complication for the Silzone valve is 1.6 times the rate for the conventional valve. Given two
groups ofpatients ofequal size - one with Silzone valves and one with conventional valves - if 100
patients in the conventional group suffered the complication then 160 in the Silzone group would
suffer the complication. In this scenario, using the "but for" test, Silzone could be said to have
caused the complication in 60 out of the 160 patients who experienced the complication in the
Silzone group. The other 100 patients would have been expected to suffer the complication despite
the Silzone valve, because we know that 100 patients in the conventional group suffered the

I
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complication. In other words, the background rate would result in 100 patients suffering the
complication, so for 100 of the 160 Silzone patients who suffered the complication, the
complication would be attributable to the background rate, and not to Silzone. As such, for those
100 patients in the Silzone group, one could not say that Silzone was a "but for" cause oftheir
complications.

533

This scenario presents a conundrum in determining causation in each individual case in the
Silzone group. IfSilzone can be said to have caused only 60 ofthe 160 complications in the Silzone
group, then, in the absence of any other evidence, for each ofthose 160 individuals it can only be
said that there is a37.5Yo probability that Silzone caused the complication in their particular case
(60/160 =37.5%). Since this is below 50o/o,itcannotbe said that, on a balance ofprobabilities,
Silzone caused the complication in any of the 1 60 instances. So while in this scenario it is apparent
that Silzone increases the risk of the complication, it cannot be said on a balance of probabilities
that it caused the complication in any given patient.

534 The defendants note that this problem is solved when the risk ratio is greater than 2.0. For
example, in the above scenario, ifthe Silzone group had experienced 201 complications (a risk ratio
of 2.01), then l0l out of those 201 patients would not have suffered the complication "but for" the
presence ofSilzone ontheirvalves. Thus, the likelihood that Silzone caused the complication in any
one of those patients would be 101/201 :50.2%o. So on these facts, all of the 201 patients would be
able to demonstrate that Silzone caused their complication on a balance ofprobabilities.

535

A peculiar outcome would result from the strict application of the concept described above.
Ifno other evidence was considered other than the risk ratio, then in the former scenario none of the
60 patients who would not have suffered the complication but for the presence of Silzone on their
heart valve would be able to demonshat€ causation in their particular case. On the other hand, in the
latter scenario, all of the 201 patients would be able to do so despite the fact that Silzone was a "but
for" cause of the complication in only 101 of them. The problematic nature of this outcome is
recognized in the U.S. Federal Judicial Center's Reference Manual on Scientific Evidence'trl
The use ofprobabilities in excess of.50 [which corresponds to a risk ratio of2.0]
to support a verdict results in an all-or-nothing approach to damages that some
commentators have criticized. The criticism reflects the fact that defendants
responsible for toxic agents with a relative risk just above 2.0 may be required to
pay damages not only for the disease that their agents caused, but also for all

ofthe disease. Similarly, those defendants whose agents increase the
risk ofdisease by less than a doubling may not be required to pay damages for
instances

any of the disease that their agents caused.

536

Nevertheless, the defendants argue that a risk ratio of2.0 should be adopted as the standard
for materiality under Common Issue 3. The parties agreed that it was necessary to establish a
materiality standard for the purposes of causation, but I was presented with only two altematives. I
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have explained why I have rejected the plaintiffs' one and one third standard. A doubling ofthe risk
standard is an approach that is used by the WSIAT and in American courts to demonstrate
causation. Also, unlike the plaintiffs'one and one third standard, I believe it accords with Justice

Cullity's intention in revising Common Issue 3.

537

As I stated above, by inserting the word "materially" Justice Cullity intended to ensure that
findings with respect to whether Silzone increases the risk of complications would be sufficiently
meaningful that they would be indicative of something more than a remote possibility of causation.
The defendants' standard achieves this objective. As the discussion above demonstrates, whether a
risk ratio for a complication is above or below 2.0, in the absence ofany other evidence, is
determinative of whether it is more likely than not that an occurrence of that complication in an
individual can be attributed to the Silzone valve. Thus, the defendants' standard satisfies Justice
Cullity's intention that the word "materially" should increase the probability that a finding of an
increased risk may actually translate into a finding of causation.

538

I therefore adopt the defendants'doubling ofthe risk standard as the standard for materiality
under this common issue. However, as I will detail below, I disagree with the defendants' position
in terms of how this standard ought to be applied.

than a Prescriptive one)

539 The defendants argue that patients who suffered complications for which tbe risk ratio is
below 2.0 should not be able to proceed to the individual stage ofthese proceedings on the basis
that the increase in the risk of the complication they suffered is not material. However, for patients
who suffered complications for which the risk ratio is above 2.0, the defendants seek to retain the
right io rebut the finding of causation that would result from a strict application of the arithmetic
detailed above. That is, in the example where 201 patients suffer a complication in the Silzone
group, the defendants seek to retain the right to argue that any particular claimant out ofthe 201
potential claimants would not have suffered the complication but for Silzone; in other words, that
the claimant was amongst the 100 patients who would have suffered the complication anyway as
part ofthe background rate. Presumably, the defendants would need to adduce probative evidence
other than the epidemiological evidence in order to do this.
540

The defendants' arguments in this regard are contradictory. On the one hand, they seek to
retain the right to rebut individual causation where the risk ratio is above 2.0. But on the other hand,
they argue that class members who suffered from complications for which tbe risk ratio is below 2.0
should be baned from proceeding to the individual stage of these proceedings; meaning they would
be barred from having the opportunity to adduce evidence to rebut the negative finding of causation
that would arise having regard only to the epidemiological evidence.

541

However, in seeking to retain the right to rebut individual causation where the risk ratio is
implicitly acknowledge that probative individualized evidence

greater than 2.0, the defendants
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could be adduced at the individual stage ofthese proceedings. By "individualized evidence", I mean
evidence that pertains only to an individual class member, rather than to the class as a whole.
Individualized evidence is evidence ofcausation that is specific to an individual. This contrasts with
evidence of general causation, such as the epidemiological evidence from AVERT.

542

If,

individual stage ofthese proceedings, probative individualized evidence could be
adduced to rebut the positive finding of causation that would result having regard only to the
epidemiological evidence where the risk ratio is greater than 2.0, then in follows that the reverse
must also be true: probative individualized evidence could also be adduced to rebut the negative
finding of causation that would result where the risk ratio is below 2.0. This being the case, it would
be unreasonable to bar class members from proceeding to the individual stage ofthese proceedings
on the basis that the risk ratio for the complication they suffered is below 2.0.
at the

543

To support their argument that class members who suffered from complications for which
the risk ratio is below 2.0 ought to be baned from proceeding to the individual stage ofthese
proceedings, the defendants would have to argue that there is no probative individualized evidence
that could rebut the negative finding on causation that would result where the risk ratio is below 2.0.
The defendants do not make this argument. Rather, as discussed above, they implicitly acknowledge
that there will be probative individualized evidence at the individual stage of these proceedings.

544

Further, because this is a common issues trial, the plaintiffs made no submissions regarding
what individualized evidence they would adduce at the individual stage ofthese proceedings, nor
should they have been expected to. Since the parties made no submissions regarding individualized
evidence (other than the 14 patient study), I cannot make a finding that would assume that no
probative individualized evidence will be adduced at the individual stage ofthese proceedings.
Thus, I cannot direct that class members who suffered from complications for which the risk ratio is
below 2.0 will be barred from proceeding to the individual stage of these proceedings. Whether or
not the epidemiological evidence demonstrates that the risk ratio for a complication is greater than
2.0 is only determinative of individual causation where there is no evidence other than the
epidemiological evidence.

545

This interpretation is consistent with the case law relied upon by the defendants .ln Daubert
v. Merrill Dow Pharmaceuticals, Inc. ("Daubert Ir'),118 the u.s. Ninth circuit court of Appeals
dismissed the plaintiffs' claim on the basis that the epidemiological evidence relied upon by the
plaintiffs did not demonstrate that the defendant's drug, Bendectin, doubled the risk ofthe birth
defect suffered by the plaintiff. Two critical facts demonstrxte that Daubert 1/does not support the
defendants' position:

(1)
(2)

Daubert II was an individual trial, not a common issues hial. As such, the
plaintiffs didhave the opportunity to adduce individualized evidence.
The plaintiffs did not present individualized evidence. As the Court in that case
stated, " [p]laintffi do not ottempt to show causation directly; instead, they rely
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on experts who present circumstantial proofof causation."
[emphasis added]

546

Daubert II is simply an example of an individual trial in which the epidemiological
evidence
was the only evidence of causation relied upon by the plaintiffs. In that case, the epiclemiological
evidence could not by itselfprove causation because it did not demonstrate a risk ratio greater
than
2.0. This is not controversial. As I explained above, absent individualized evidence to the contrary,
a risk ratio of less than 2.0 cannot support a finding of causation in an individual case. However,
Daubert II does not supportthe defendants'contention that class members who suffered a
complication for which the risk ratio is below 2.0 should be barred from proceeding to the
individual stage of these proceedings.

547

Young v' Memorial Hermann Hospital Sys/erz is another example of an individual
11ial in
which the plaintiff adduced no evidence other than epidemiological evidence which demonstrated
a
risk ratio below 2.0. I le Thus, it too does not support the defendants' argument that class members
who suffered complications for which the risk ratio is below 2.0 should be barred from makins
claims at the individual stage of these proceedings.

548

Hanford Nuclear Reserve Litigation explicitly cautions against the approach advocated by
the defendants.l20 The coufi stated that the lower court's application of a doubling of the
risk
standard "forced the plaintiffs to prove that they were exposed to specific levels of radiation,
without regard to individualized factorstt .12r As such, the court determined that the lower court
"erred in requiring epidemiological evidence which would... require a plaintiff to prove exposure to
a specific threshold level of radiation that created a relative risk of greater than2.0,,.t22
The court
noted that its decision was consistent with the "Reference Guide on Epidemiology" contained
in the
U'S. Federal Judicial Center's Reference Manual on Scientifc Evidence. As the court explained;Iz3
The Manual explains how epidemiological proof can be adapted to meet the
"more likely than not" burden ofproof by requiring statistics to reflect a relative
risk factor of 2.0 before a plaintiff can recover. The discussion there, however,
recognized that when available, known individual risk factors are also relevant.
The Manual states that it limits its discussion to the role of epidemiology in
proving individual causation.

549

Thus, the most that can be said ofthe case law relied upon by the defendants is that it directs
that, in the absence of any other evidence, a risk ratio below 2.0 does not support an inference
of
causation, whereas a risk ratio above 2.0 does.

550

Both parties make reference to the practice of the WSIAT in determining issues of causation.
The plaintiffs note that the WSIAT does not bar individuals who suffered a medical
complication
from recovering on the basis that the risk ratio for the complication they suffered is below
2.0. In
fact, the defendants also acknowledge that WSIAT decisions have only required a relative
risk of
greater than 2.0 to establish causation absent
spectfic
to an individual worker,s case that
factors
would impact a balance of probabilities analysis.
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551

WSIAT Decrsion No. 600/97, which considers how to determine causation in respect of
workers who were exposed to asbestos and later contracted cancer, neatly demonstrates the WSIAT
approach.lz4 Note that instead of risk ratios, the WSIAT employs "standardized incidence ratios", or
"SIRs", where an SIR of 200 is the equivalent of a risk ratio of 2.0. In the context of Decision No.
600/97, the SIR for the condition for which causation was being considered was 150, which
corresponds to a risk ratio of 1.5. Following is a helpful excerpt:I25
1

I

16. [E]pidemiological

17

.

statistical measures look at "group risk" because they study
populations rather than the cause ofa particular worker's cancer. There is no way
of knowing with certainty whether an individual worker would be one of the
majority of workers who, in this example, would have developed the cancer even
without occupational exposure, or whether he/she would be one of-the minority
of workers who would not have developed the cancer "but for" the occupational
exposure. Nonetheless, the statistical probability of any individual worker being
one of the minority of workers who would not have developed cancer "but for"
the occupational exposure is 50/150 x 100 = 33o/o.That does not establish, on a
"balance ofprobabilities" that the individual worker's cancer arose out of, or was
due to, his/her employment.
But it also does not necessarily prevent such a finding on the "balance of
probabilities" when epidemiological evidence is considered in light of all other
evidence.

ll8.

Adjudicative decisions about causation do not simply convert statistical
probabilities into decisions about causation using the legal standard of "balance
of probabilities".
119. Even in cases such as this where most of the evidence associating a workplace
with a cancer is epidemiological evidence, there may be foctors about the
individual worker or his/her exposure that increase that individual's risk such
that an adjudicator will be persuaded that it is more likely thai he/she is one of
the workers whose cancer would not have developed "but for" the work exposure
(i.e. that it is more likely that he/she was one of the 50 out of 1 50 workers whose
cancer would not have developed "but for" the work exposure)...
120. We understand the OWA argument that a substantial number of cases in the
relative risk of I .5 example would meet the "but for" test of causation and be
compensated if they could be identified - and that requiring a relative risk of 2
(i.e. an SIR of 200) would mean that this group (1/3 of the miners in the example
above) would be unfairly denied compensation.
l2l. ln our view, this does not mean the legal test of causation for adjudicating claims
under the Act changes. But it does illustrate the importance of attempting to
identify those who are more likely to be in the "excess risk" group of cases particularly when the SIR is less than 200.
122. To decide a claimfrom an individual worker in the population used in the OWA
example, the Tribunal would consider not only the epidemiological evidence
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about the group risk, but also any evidence about the indiyidual worker that
might indicate whether his riskwas greater than, or less than, the group risk. The
Tribunal would, for example, consider specific medical evidence about the
wotker as well as evidence about whether he was erynsed to other risks (such as
smoking if that is a riskfactor for the disease the worker developed). The
Tribunal would also consider evidence about the particular worker's work
exposure to see whether the worker had a different risk associated with his/her
work exposure than did other workers in the group for which the relative risk of
L5 was calculated. [emphasis added]

552

As I will outline in more detail below, I believe the practice of the WSIAT prolides a useful
framework for the adjudication of individual claims at the individual stage of these proceedings.

553

Since this is a common issues trial, I am to determine general causation, not individual
causation. For the reasons described above, had I found the defendants liable under Common Issue

l,

I would not have applied the doubling of the risk standard prescriptively such that class members
who suffered a complication with a risk ratio below 2.0 would be denied the opportunity to present
individualized evidence of causation in their cases. Rather, as I will describe in more detail below. I
would have applied the doubling of the risk standard. presumptively,

554

Below, I will discuss how the doubling of the risk standard ought to be applied
the defendants liable under Common Issue L

if I had found

The Doubling of the Risk Standsrd is a Presumptive Threshold

555

While the above discussion demonstrates that it would be inappropriate to bar class members
from proceeding to the individual srage ofthese proceedings on the basis that the risk ratio for the
complication they suffered is below 2.0, it also demonstrates that whether or not a risk ratio is above
2.0 bears on how questions of individual causation ought to be determined. It is apparent to me, as
the plaintiffs point out, that the WSIAT employs a risk ratio of 2.0 as a presumptive threshold, as
opposed to a prescriptive threshold, for individual claimants.

556

Where the epidemiological evidence demonstrates a risk ratio above 2.0, then individual
causation has presumptively been proven on a balance of probabilities, absent evidence presented
by the defendant to rebut the presumption. On the other hand, where the risk ratio is below 2.0,
individual causation has presumptively been disproven, absent individualized evidence presented by
the class member to rebut the presumption. That is, whether or not the risk ratio is above 2.0
determines upon whom the evidentiary responsibility falls in determining individual causation.
Daubert II and Hanford Nuclear also support the use of a risk ratio of 2.0 as a presumptive
threshold in the manner practiced by the WSIAT.

557 I also note that the level ofa risk ratio relative to 2.0 determines the extent of the evidentiary
responsibility for the party on whom it lies. In other words, a class member faces a greater
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evidentiary hurdle where the risk ratio for the complication he/she suffered is L2, than when it is
1.8. Indeed, in the present case, a class member who suffered a complication for which the risk ratio
is 1.2 (corresponding to a presumptive percentage chance of causation of 20/120 X 100 = 16.7%)
would have a substantial evidentiary hurdle to overcome in order to persuade the trier of fact in
his/her individual action that Silzone \ryas more likely than not the causal factor driving hislher
complication. Likewise, the defendant faces a greater hurdle where the risk ratio is 4.0, than where
it is 2.2- Thus, the risk ratio for any given complication determines both the direction and the extent
of the evidentiary responsibility when individual claims are brought forward.

558

This approach is entirely consistent with the case law. The defendants did not present any
I should use a risk ratio of 2.0 as a prescriptive
standard without regard to the potential for individualized factors relevant to particular class
members. In fact, as detailed above, Hanford Nuclear, Daubert II, the U.S. Reference Manual on
Scientific Evidence, and the procedure employed by the WSIAT all support the use of a risk ratio of
2.0 as a presumptive, rather than prescriptive, standard for individual causation.
case law that supported their contention that

559

As such, this is the approach that I believe is appropriate. IfI had found the defendants liable
under Common Issue l, I would have applied the doubling of the risk standard for materiality
presumptively, as described above. Patients who suffered complications for which the increase in
the risk is not "material" (i.e. below 2.0), or even not statistically significant, would still be able to
recover at the individual stage ofthese proceedings provided they presented sufficient
individualized evidence to rebut the presumption ofa lack of causation that flows from a risk ratio
below 2.0 and persuade their trier offact that Silzone was the "but for" cause oftheir complications.

560 I believe this approach is consistent with Justice Cullity's formulation of this common issue.
A presumptive doubling of the risk standard for materiality does more than "address the remotest
possibility of causation".l26 Indeed, it defines materiality as the point at which the evidence of
general causation is sufficient to permit a presumption of individual causation in an individual case.
But at the same time it does not shut the door on individual class members solely on the basis of
evidence regarding group risk. As no class member in this case has yet had the opportunity to
adduce individualized evidence ofcausation, had I found liability, I would not have made a
determination that implicitly assumes that no such evidence would be probative.
This Approoch Succeeds in Significantly Advancing the Litigation

561

The defendants suggested that to allow plaintiffs who suffered a complication for which the
risk ratio was below 2.0 to proceed to the individual stage ofthese proceedings would fail to
significantly advance this litigation and would result in the justice system being overwhelmed as
every class member brought forward an individual claim. I disagree. I have described the
evidentiary responsibility that such individuals would face. Proceeding with individual claims
would be costly for those plaintiffs that did so both financially and personally. As such, they could
only be expected to do so where they had the ability to present the court with probative
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individualized evidence that had a real chance of overcoming the presumption against causation that
flows from a risk ratio below 2.0. As such, in rny view, the defendants' suggestion that to allow
these claims to proceed to the individual stage would result in a "stampede" to the courts is without
rnerit.

562 In addition, as the plaintiffs argued, this approach to materiality succeeds in substantially
advancing the present litigation. Guided by American case law and the procedure of the WSIAT, I
have outlined how triers offact at the individual stage ofthese proceedings could properly utilize
the risk ratios as ascertained by the epidemiological data in this case. I have also determined tbat the
AVERT data is the most reliable and that the KM / life table analysis employed by Dr. Wells
provides the best method of analyzing that data. Furtheq I have made determinations_with respect to
the parties' numerous arguments under each complication. Thus, I have analyzed and distilled all of
the evidence before me regarding general causation, under both Common Issue 2 and this common
issue, significantly advancing the litigation.

T

The Evidence does not Support an Inference of Causation

t
I
t
I

The plaintiffs direct me to a number of authorities which, they argue, support the proposition
that, employing a "robust and pragmatic approach" to evaluating the evidence, I ought to find that
the "totality of the evidence" supports an inference that Silzone causes medical complications. I am
mindful of the Court of Appeal's reasoning in Fisher v. Atack,where the Court stated that "the
robust and pragmatic approach does not shift the burden of proof away from the plaintiffs", but
rather "offers a method for evaluating evidence", and "is not a substitute for evidence that the
defendant's negligence caused the plaintiffs injury; nor does it change the amount of proof required
to establish causationtr,l2T
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564

Much of the plaintiffs'submissions regarding my authority to make inferences of causation
are seemingly directed at circumstances where the statistical evidence demonstrates a lack of
statistical significance. In such cases, the plaintiffs seek to demonstrate that positive findings of
causation may still be made. They argue that the statistical evidence is only one part ofthe
evidence, and that I must consider the totality of the evidence in making findings of causation. The
plaintiffs place great emphasis in this regard on Snell v. Farrell, in which the court stated that

"[c]ausation need not be determined by scientific precision".lzs Snell was cited with approval in
Athey v. Leonati, in which the Court noted that "[a]lthough the burden of proof remains with the
plaintiff, in some circumstances an inference of causation may be drawn from the evidence without
positive scienfific proof'.12e The plaintiffs also cite the Supreme Court's cautionary language
regarding the use of statistical evidence in Laferriere v. Lowson.t3o

It

is perhaps worthwhile to repeat that a judge will be influenced by expert
scientific opinions which are expressed in terms of statistical probabilities or test
sarnplings, but he or she is not bound by such evidence. Scientific findings are

not identical to legal findings... [P]roof as to the causal link must be established
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on the balance ofprobabilities taking into account all the evidence which is
before [the court], factual, statistical and that which the judge is entitled to
presume.

565

Lafeniere was cited in Goodman v. Viljoen,tst which the plaintiffs also cite for the
proposition that statistical evidence ought not to be considered in a vacuum, but rather forms just
one piece ofthe totality ofthe evidence.

566

In my view, the Court's reasoning in Snell does not support the plaintiffs' submission that it
would be appropriate for me to make an inference of causation in this case. ln Snell.the Court noted
that "[w]hether an inference is drawn is a matter of weighing evidence... The legal or ultimate
burden remains with the plaintiff, but in the absence of evidence to the contrary adduced by the
defendant, an inference of causation may be drawn although positive or scientifrc proof of causation
has not been adduced". In the present case, the defendants have adduced a considerable amount of
evidence contrary to my making an inference of causation. For example, the defendants adduced
expert evidence, including expert testimony on the 14 patient study, the sheep studies and the
scientific literature, demonstrating that it is unlikely that Silzone impairs tissue healing, despite the
finding in AVERT that Silzone materially increased the risk of PVL for some patients for some
period of time post implant.

567

Further, the Court's reasoning in Snell with respect to the treatrnent of scientific evidence was
driven largely by its other findings. In that case, the Court had already found that the plaintiff
suffered blindness as a result ofatrophy ofthe optic nerve caused by the loss ofblood supply to the
nerve; that the loss of blood supply was caused by a stroke; that a stroke is the destruction of a
blood vessel due to interruption of the blood supply; and that there were tlvo possible causes of the
stroke, one of which was natural and the other due to the defendant surgeon's decision to continue
an operation to remove a cataract from the plaintiffs eye in the face of obvious retrobulbar bleeding.

It was this series of findings that gave the trial judge a factual basis to infer causation on the totality
ofthe evidence, despite the lack of definitive scientific evidence.

568

In the present case, I have made no similar series of findings regarding how Silzone might
cause medical complications that would permit such an inference. Under Common Issue 2, I have
found that the plaintiffs have failed to demonstrate on a balance of probabilities that impaired tissue
healing is the mechanism by which (or how) Silzone causes medical complications. I recognize tha!
as the plaintiffs point out, they do not have to demonstrate how sllzone causes medical
complications in order to prove that it does so. However, reliable evidence as to how Silzone would
cause medical complications would be able to support an inference that it does so. Here, however,
there is none, as I have rejected the plaintiffs' theory of impaired tissue healing under Common
Issue 2' Thus, while the epidemiological evidence demonstrates that Silzone causes PVL in some
patients, unlike in Snell, we may never knorv, as the defendants argue, how it causes that or any
other complication, if it does in fact do so. In Snell, the trial judge was able to reduce the number of
possible causes of the plaintiffs injury down to two and it was establish ed that the plaintiff had
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suffered an injury. In the present case I have no reliable evidence upon which to make any findings
about how Silzone causes medical complications, if it does indeed do so. Thus, unlike in Snel/.
other than the epidemiological evidence, I have no evidentiary basis upon which to make an
inference of causation.

569 In the present circumstances, I believe the British Columbia Court of Appeal's words in
Moore v. Castlegar and District Hospftal are apposi1s.l32 fn that case, the Court held that it is not
open to a trial judge to draw a common sense inference of the cause of the medical complication
where both parties have led expert medical evidence of causation. Moore was cited with approval in
Sam v. Wilson, a case in which Snel/ was distinguished for similar reasons.l33
570 In the present case, the two sides have adduced conflicting expert testimony. Further, there is
simply no reliable evidence, other than the epidemiological evidence, upon which I could base an
inference of causation. Thus, I cannot apply the robust and pragmatic approach as it was outlined in
Ari'storenas v. Comcare Health Services to draw an inference of causation. In that case, the court
stated that "a series offacts and circumstances established by the evidence led at trial may enable
the trial judge to draw an inference even though medical and scientific expertise cannot arrive at a
definitive conclusion".l3a In the present case, the "series of facts and circumstances" upon which I
could base such an inference is absent. The only reliable evidence ofcausation is epidemiological
evidence, and I have interpreted that evidence consistently with how it is treated by qualified
experts in the medical and scientific communities.
571

I also do not believe the court's decision in Goodman assists the plaintiffs' submissions in this
regard. The plaintiffs note that in that case causation was found despite epidemiological evidence
that did not reach statistical significance. However, I note that the epidemiological data in that cas€
was derived from over 20 RCTs, as opposed to one in the present case, and it came very close to
statistical significance. Further, the trialjudge had the benefit ofreliable clinical evidence of
causation that was specific to the individual plaintiff, whereas in the present case I have rejected the
plaintiffs' impaired tissue healing theory under Common Issue 2 and have not accepted any clinical
evidence of causation as reliable.

572 Moreover, Goodman was an individual case, whereas in the present case I am assessing
general causation. In an individual case, it makes sense that where epidemiological evidence falls
short of statistical significance a trial judge could nonetheless find causation on the basis of
individualized clinical evidence supportive of such a finding, as in Goodman However, it does not
follow that I may make a finding of general causation absent any reliable clinical evidence
whatsoever. Further, had I found liability, there would be nothing in my reasons under this common
issue to bar an individual plaintiff from bringing an individual claim in these proceedings. In such a
case, where the individual suffered a complication for which no statistically significant increase in
risk in Silzone valve patients was found, it would have been op€n to the trier of fact to nonetheless
find that Silzone caused the particular plaintiffs' injuries on the basis ofindividualized clinical
evidence combined with the epidemiological evidence - as occurred in Goodman. Outcomes such as
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the one in Goodman, therefore, would still have been possible in respect of individual plaintiffs in
the present case.

573

I also note that the plaintiffs' submissions with respect to my ability to draw inferences of
causation were confusing and, in some cases, contradictory. For example, in their closing
submissions, the plaintiffs acknowledge that "Common Issue 3 does not address whether the risks
posed by Silzone would be considered significant in the eyes of a clinician",l3s a statement with
which I agree. Yet, shortly thereafter, the plaintiffs again refer to informed consent case law and the
importance ofthe seriousness ofthe injuries suffered by the plaintiffs. They state that
[t]he concept of materiality ... is ... dependent on consideration ofthe seriousness
of the injuries and whether the risk was sufficiently substantial that-an implanting
cardiac surgeon would consider the risk significant from a clinical perspective ...
Even if there is only a slight chance of serious injury or death, a risk may be
material. In contrast, a significant chance of a slight injury may not be
material.rro

574

In discussing the plaintiffs'one and one third standard formateriality, above, I explained
why the informed consent case law and the relative seriousness of the complications at issue are not
relevant to my determinations under Common Issue 3. The same analysis applies here. This line of
case law does not assist the plaintiffs in establishing that, "on the totality of the evidence", an
inference of causation ought to be drawn.
Conclusion under Common Issue 3

575 A Silzone coating on heart valves does not materially increase the risk of medical
complications, with the exception of major PVL for two years post implant, and minor PVL for six
years post implant.
THE REMAINING COMMON ISSUES

576

The remaining common issues address the plaintiffs' entitlement to the remedies of medical
monitoring (common Issues 4 and 5),'waiver of tort'(common Issues 7 and 8) and punitive
damages (Common Issue l0(a)). In view of the conclusions I have reached on Common Issues l, 2
and 3, the plaintiffs have no entitlement to these remedies and these questions must be answered in
the negative^

577

I realize that there has been considerable anticipation that this trial, witb the benefit ofa full
factual record, would finally decide whether or notthere is a basis in Canadian law for applying the
doctrine of waiver of tort in a product liability negligence case. As I have found no wrongdoing, any
analysis I engage in would be academic. Nonetheless, due to the considerable interest in this issue, I
will provide one or two comments that may be helpful in moving this vexing question closer to
resolution.
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The Waiver of Tort Debate
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Our courts have had occasion to consider the question ofwhether waiver oftort exists as an
independent cause ofaction, and ifso, under what circumstances. The debate was neatly captured
by Blair J.A. in the following passage from Aronowicz v. Emtwo Properties 1nc..131

:lJ;';fr::f*il;'J:1"*:il."J'.I'i*JiTffiT'ff'::fffi:r",'J'
"parasitic" in the sense that it requires proof of an underlying tort and - since a
tort requires damage - proof of harm to the plaintiff. By invoking waiver of tort, a
plaintiff gives up the right to sue in tort but seeks to recover on the basis of
restitution, claiming the beneftts the wrongdoer has derived from tJre wrongful
conduct regardless ofwhether the plaintiffhas suffered damages or not. See, for
example, Serhan Estate v. Johnson & Johnson (2006), 85 O.R. (3d) 665 (Div.
Ct), at paras. 45-69, leave to appeal to S.C.C. dismissed, [2006] S.C.C.A. No.
494.

81 The claim is not so much "novel" - it has its roots in the ancient action
assumpsit - as it is "mysterious" or "mystical". In their text, The Law of

of

Restitution, Maddaugh and McCamus describe it in this fashion'I38

The doctrine known as "waiver oftort" isperhaps one ofthe lesser
appreciated areas within the scope ofthe law ofrestitution. From the
outset, it seems to have engendered an undue amount ofconfusion and
needless cornplexity. The almost mystical quality that surrounds the
doctrine is attested to by the following famous couplet penned by a pleader
of old [J.L. Adolphus, "The Circuiteers - An Eclogue" (1885) 1 L.Q. Rev.

232,atp.2331:

Thoughts much too deep for tears subdue the Court

When I assumpsit bring, and god-like waive a tort.

One source of this confusion stems from the doctrine's very name. As one
writer has pointed out, not entirely facetiously, ithas',nothing whatever to
do with waiver and really very little to with tort" . [Emphasis added.]
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82 While waiver of tort appears to be developing n€w legs in the class action
field - see Serhan Estate and Hewardv. Eli Lilly e Co. (2008), 9l O.R. (3d) 691
(Div. Ct.), for example - it is of no assistance to the appellants here. Whether the
claim exists as an independent cause of action or whether it requires proof of all
the elements ofan underlying tort aside, at the very least, waiver oftort requires
some form of wrongdoing. The motion judge found none here. No breach of
contract. No breach offiduciary duty, or duty ofgood faith or confidentiality. No
oppression. No misrepresentation. No deceit. No conspiracy. As counsel for Mr.
Grinshpan put it in their factum, "its eleventh hour insertion into the statement of
claim does not provide the appellants' claim with a new lifeline given that the
record discloses no wrongful conduct on the part ofthe respondents in respect of
any ofthe causes ofaction pleaded."

579

As tbe above excerpt says, the primary debate about waiver oftort has been whether the
doctrine exists as an independent cause ofaction in restitution (the independence theory) or is
parasitic of an underlying tort (the parasitic theory). Under the parasitic theory, waiver of tort may
only be invoked where all ofthe elements ofthe underlying tort have been proven, including
damage to the plaintiff if that is an element of the tort. If, however, waiver of tort exists as an
independent cause of action, by invoking the doctrine, a plaintiff can claim the benefits that accrued
to the defendant as a result ofthe defendant's wrongful conduct, even ifthe plaintiffsuffered no
harm. It is also noteworthy that the independence theory of waiver of tort is not the same as an
action for unjust enrichment, as the plaintiff does not have to demonstrate a deprivation that
corresponds to the defendant's enrichment.

580

ln Serhan Estate v. Johnson & Johnson,t3e an appeal from a Superior Court order certifying
waiver of tort as a cause of action, the Divisional Court provided, at paragraphs 45 to 67, a detailed
account of the coniemporary academic andjudicial debate on the issue. The court in Serhan noted
that both the parasitic and independence theory ofwaiver oftort can claim the support of academic
writings and case law, and the majority concluded, at paragraph 67, that while it had concems about
eliminating the need to prove loss in products liability cases (as is directed by the independence
theory), the issue "should be considered and resolved on the basis ofa full record". The court stated
further, at paragraph 68, that "the resolution ofthe questions the defendants raise about the
consequences of identifying waiver of tort as an independent cause ofaction in circumstances such
as exist here, involves matters of policy that should not be determined at the pleadings stage".
Finally, at paragraph 69, the court concurred with the certification judge's determination that
"whether waiver of tort is an independent cause of action should be resolved in the context ofa
factual background of a more fully developed record".

581

Similarly, in Heward v. Eli Lilly & Co.,t{o in which waiver of tort was again certified as a
common issue in a class proceeding, at paragraph 48, the certification judge, citing Serft an, noted
that the consideration of whether and when waiver of tort should be an available remedy involves
"important issues of policy ... that must surely be confronted on the basis of a full factual record".
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582 Other courts have followed this pattem, and since Serhan'waiver of tort has been routinely
certified in most class actions. It has also found its way into pleadings in cases such as Aronowicz (a
garden variety shareholders' dispute), presumably in the hope of avoiding the hammer of summary
judgment on the basis that it is a novel and uncertain claim.
583

I could not agree more that it is time to decide the question.

584 There is no case law before me on waiver of tort that was not also before the courts in Serhan
md Eli Lilly, although the related academic debate continues to develop.lar Neither of those courts
found that this was sufficient to determine the issue. In fact, both found that a full evidentiary record
would be necessary. The Court of Appeal and the Supreme Court of Canada refused leave to appeal
the decision in Serhan and as neither Court is obliged to give reasons for this, we do not tnow why.
If these Courts did so because they agreed with the courts in Serhan and Eli Lilly that a full factuai
record is necessary to decide whether or not there is a basis in Canadian law for applying the
doctrine of waiver of tort in a product liability negligence case, I must respectfully disagree.
585

The extensive factual record that was developed during a 138 day trial did not illuminate for
me the important issues of policy that were meant to arise from the trial record. The written
submissions of the parties did not rely on any evidence from the factual record in advancing
arguments to support or oppose extending the waiver of tort doctrine to a negligence case. The
plaintiffs did not lead any policy evidence to explain why waiver of tort should be available in a

product liability negli gence case.

586 In fact, the only policy evidence brought before the courtwas adduced by the defendants
from Professor Michael Trebilcock, a law and economics scholar at the Faculty of Law, University
of Toronto. The kind of analysis that Professor Trebilcock offered was certainly outside the
experience and knowledge ofthe court, but I hasten to add that where the court is engaged in an
analysis that may result in changes to the law, this kind of social science evidence is frequently
brought before the court by way ofapplication and is evaluated on the basis ofaffidavit evidence
and cross-examination thereon.l42 The plaintiffs objected to the admissibility of the evidence of
Professor Trebilcock and argued that waiver of tort is a matter for legal argument and does not
require expert evidence on policy. If they are correct, the recognition (or not) ofthe waiver of tort
doctrine can be determined under section 5(l)(a) ofthe crass proceedings Act.
587

While generally, courts are reluctant to deterrnine unsettled matters of law at a pre-trial stage
and particularly on a pleadings motion, there is certainly precedent for doing this. It may be lost in
the mists of time, but Donoghue (or McAlister) v. Stevenson reached the House of Lords on a
pleadings motion.ra3 No one can dispute that the outcome in that case represented a'sea-change' in
the law' As well, appellate courts have struck claims in regulatory negligence on pleadings motions
based on an Anns analysis of whether there were policy reasons to negate a common law duty of
care.r44 My experience from this trial suggests that deciding the waiver of tort issue does
not
necessarily require a trial and that it may be possible to resolve the debate in some other way.
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Policy Considerations

588

The policy considerations did not arise from the factual record. The plaintiffs adduced no
expert evidence on policy, but there is one policy consideration that they advance in their
submissions that merits consideration. The plaintiffs argue that "[a]s a matter of policy, the courts
should not encourage manufacturers to take unreasonable risks in circumstances where, due to the
complexities ofestablishing causation, it is unlikely that every individual harmed by a defective
product will be able to successfully sue for compensation" [emphasis added].

589

In the present case, had I found that the defendants had breached their duty ofcare, the
defendants would have, through their negligence, exposed a population of Silzone valve patients to
an increased risk of a serious medical condition (PVL). However, whether the defenddnt was
required to pay for this - and thus, whether this would deter medical product manufacturers from
engaging in negligent behaviour that puts populations at risk - would depend on whether individuals
within that population could demonstrate that, on a balance of probabilities, Silzone caused their
particular injuries. While epidemiological evidence can show that the defendant placed a group of
people at risk, it is a more burdensome evidentiary hurdle to demonstrate that it is more likely than
not that any one individual within the group suffered damages as a result of that increased risk. Tort
law may be inadequate to the task ofregulating the conduct of medical device manufacturers and
other manufacturers whose products put populations at risk. Recognizing an independent tort based
on wrongdoing, rather than proof of harm, can arguably overcome this problem and serye a useful
social purpose.

590 When a population is put at risk, one might rightly ask whether this constitutes a public
problem inviting public oversight, or a private problem the resolution of which can be left to a court
applying private law. It bears noting that if the latt€r approach is taken, whether or not a person who
puts a population at risk experiences any consequences will, in many cases, depend on whether a
member of the bar sees fit to initiate a class action lawsuit. The factors that drive a lawyer's decision
in this regard will be specific to that lawyer's practice, and generally will not include safeguarding
the public interest. If putting populations at risk of serious medical complications is construed as a
public problem, then it is unsurprising that private law constructs, such as the requirement that
individual causation and damages be proven on a balance ofprobabilities, can become virtually
insurmountable hurdles for those within the population who suffered from the risk and are seeking
redress.

591

There are, of course, countervailing policy considerations. The defendants submit that the
plaintiffs have fundamentally failed to explain why, as a matter of law and policy, waiver of tort
should be extended to a product liability negligence case. Professor Trebilcock's law and economics
public policy evidence indicates that the recognition of waiver of tort in this context will have a
negative impact on product innovation and will over deter socially desirable behaviour on the part
of health product manufacturers. Law and economics policy considerations strongly support the
idea that damages for negligence should be calculated based on the injury suffered by the plaintiff,
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rather than the gain realized by the defendant. Professor Trebilcock discussed the negative
consequences that might be expected to arise from a "super-compensatory" regime in negligence
law, that is, one where plaintiffs receive compensation in excess of their actual injuries. If waiver of
tortwero recognized as an independent cause ofaction, plaintiffs could be overcompensated in this
manner as a defendanfs gain from its wrongful conduct could exceed the damages suffered by
plaintiffs. Professor Trebilcock noted there is considerable risk that overcompensating a plaintiff

through waiver of tort in a negligence case would destabilize the deterrence and insurance functions
of tort law. He testified that such a regime has the potential to deter socially productive activities.
For example, allowing waiver of tort in negligence cases may:

+
+
*
*
*

cause sellers to take socially excessive precautions on the market;

cause sellers to take products offthe market;
cause sellers to under-invest in product innovation;
cause sellers to charge higher prices for their products; and,
cause consumers to have to pay more for products than they would prefer to pay.

592

While acknowledging their limitations, Professor Trebilcock cited empirical studies that
suggest some negative consequences that might flow from a super-compensatory regime. A study
by Steven Garber found that super-compensatory liability in medical products markets in the United
States had the effect of causing companies to withdraw products from the market that had
widespread supPort in the medical community,l4s He also found that the regime caused major price
increases and deterred development efforts for socially valuable products. Another set of studies by
Richard L. Manning suggested that exposure to super-compensatory liability caused manufacturers
to increase prices for major childhood vaccines at a rcte that outpaced increases in wholesale prices
for drugs and pharmaceuticals generally.la6
.

593 The debate betvveen the independence theory and the parasitic theory engages fundamental
philosophical questions about the nature of tort law. As Professor Trebilcock noted, negligence has
been predicated on a system of compensation for actual loss for nearly 200 years. The requirement
that a plaintiff demonstrate damages has long been considered a fundamental tenet of tort law. Does
this requirement exist because the law only considers a person's concluct wrongful where it harms
another person? Ifso, recognizing waiver oftort as an independent cause of action would result in
punishing defendants for conduct that has never before been deerned wrongful. Under this view, the
requirement that damages be demonstrated is meant to serve a foundational philosophical purpose.
On the other hand, is it only the violation ofthe duty ofcare that makes a defendant's conduct
wrongful? In that case, the requirement that the plaintiffdemonstrate damages may merely perform
some practical purpose and the philosophical foundations oftort law would not be offended by
recognizing waiver oftort as an independent cause ofaction. Thus, the discussion surrounding the
waiver oftort debate touches on questions as fundamental as what exactly it is that directs the law
to deem certain conduct wrongful.
594

Given the philosophical and policy considerations mentioned above, it is my view that the
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fundamental question for a court to answer is whether the recognition (or not) of the waiver of tort
doctrine is within the capacity of a court to resolve, or whether it has such far-reaching and complex
effects that it is best left to consideration by the Legislature.l4T On the basis ofmy experience, the
answer to this and the other questions surrounding the waiver of tort dochine is not dependent on a
trial with a full factual record and may require no evidence at all.

AIISWERS TO THE COMMON ISSUES
Common Issue

I

The defendants exercised reasonable care in the design and testing ofthe Silzone valve and in the
warnings of the risks inherent in their use.

Common Issue 2

A

Silzone coating on a heart valve sewing ring has no different or adverse effect on tissue healing
than uncoated Dacron.

Common Issue 3

A Silzone coating

on heart valves does not materially increase the risk of medical complications,
with the exception of major PVL for two years post implant, and minor PVL for six years post

implant.

Common Issues 4 and 5
Silzone patients do not require additional or different medical monitoring than conventional heart
valve patients. Common Issue 5 is moot.

Common Issue 6
The plaintiffs are not entitled to a presumption that explanted valves and tissue samples from the
sheep studies would have been unhelpful to the defendants' case and helpful to the plaintiffs.

Common Issues 7 and 8
Members of the Class cannot elect to have damages determined through an accounting and
disgorgement remedy. Common Issue 8 is moot.

Common Issue l0(a)
The defendants' conduct does not merit an award ofpunitive damages.

DISPOSITION
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595

The action is dismissed. I encourage the parties to attempt to resolve the question ofcosts.
they are unsuccessful, they should arrange an attendance.
J.L.

LAX

If

J.
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SCHEDULE

I

Certified Common Issues*

l.

2.
J.

A

5.

6.
n

8.

9.
10.

Did the defendants breach a duty of care owed to class members by reason of the
design, pre-market testing, regulatory compliance, manufacture, sale, marketing,
distribution and recall of Silzone-coated mechanical heart valves and annuloplasty
rings implanted in such members?
What effect, if any, does such Silzone coating have on tissue healing?
Does a Silzone coating on heart valves, or annuloplasty rings, materially increase the
risk of various medical complications including, but not limited to, paravarvurar
leakage, thrombosis, thromboembolism, stroke, heart attacks, endocarditis or death?
Do Silzone implanted-patients need additional or different medical monitoring than that
for conventional mechanical heart valve patients?
should the defendants be required to implement a medical monitoring regime and, if
so, what should the regime comprise and how should it be established?
Is the burden ofproofofcausation or negligence affected by spoliation ofevidence by
the defendants?
can all or a part of the class elect to have darnages determined through an accounting
and disgorgement ofthe proceeds of the sale ofthe mechanical heart valves, or
annuloplasty rings, coated with Silzone implanted in patients?
Ifpart, but not all, ofthe Class can so elect, which part or parts of the Class can so
elect?
If all or part of the class can so elect, in what amount and for whose benefit is such an
accounting to be made?
(a) Does the defendants'conduct merit an award of punitive damages?

(b)
lf

Should an award ofpunitive damages be made against the defendants?

so, in what amount?

* The common issues were certified by order of the Honourable
Justice Cullity, dated January I 6,
2004, and amended by order of the Honourable Justice Lax, dated January 20,2010. common
issues 9 and l0(b) were bifurcated to the end of the trial of common issues.
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Akins et al. (2005), "Guidelines for reporting mortality and morbidity after cardiac valve
interventions," European Journal of Cardioihoracic Surgery.
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Glossary of Medical Terms

Adsorption - molecules of gas or liquid adhere to the surface of

a solid.

It is different from
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"absorption" where molecules actually enter the absorbing medium.

Albumin - major blood protein.
Affquot-

a smaller portion of a sample taken

for experimental purposes; fractional; pertaining to a

-

part of the whole.

'

Anastomosis - to make such connection surgically.

I

I

Angstrom - unit of measurement; l/100,000,000 of a centimetre.

I!

Annular - related to the annulus

I
I

Annulus (plural "annuli") - a ring oftough fibrous tissue

t

Anticoagulant - a drug that inhibits blood from clotting.

II

Antimicrobial-

I
I

Aorta - the largest artery in the human body, originating from the left ventricle of the heart and
bringing oxygenated blood to all parts ofthe body.

I
I

Aortic Valve - a one-way valve that allows blood to flow only out of the left ventricle (left lower

t
r

Bactericidal- capable of killing bacteria.

Annuloplasty - surgical procedure involving repair of

a heart valve.

at the base ofa heart valve. This ring
supports and anchors the heart valve(s) into the heart itself. There are 4 valve annuli: one each for
the tricuspid, mitral, aortic, and pulmonary valves.

a substance that

kills or inhibits the growth of miuobes such as bacteria, fungi, or

vrruses.

chamber) and into the aorta.

Bacteriostatic - inhibiting the growth or reproduction of bacteria.

I
-

Bileaflet Valve - a heart valve prosthesis consisting of a circular orifice to which are attached two
semicircular occluding discs that swing open and closed to regulate blood flow.

rI

Bioavailabilify - the extent to which
available to the body.

I
I

Biocompatibilify - the ability of a material to perform with

II
-,
I

I

a drug or other substance is absorbed by and becomes

an appropriate host response in a

specific application.

Biofilm - an aggregate of tiny organisms with a distinct architecture.

I
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T
Clostridium - a kind of bacteria.
Coumadin - anticoagulant; also known as Warforin.
Culture-negative Endocarditis - an infection and inflammation of the lining of one or more heart
valves in which no endocarditis-causing germs can be identified on a blood culture.
Cytoskeleton- a network of proteins making up the intemal skeleton of a cell.

Cytotoxic - any agent or process that is toxic to cells; ("cyto" denotes

a

cell).

Dacron - DuPont trade name for polyester.
Dehiscence - a rupture or opening of a sutured area or surgical wound, or ofan organ or stnrcture.

Duke Criteria - diagnostic criteriafor infectious endocarditis originally proposed in 1994. The
criteria are based on a combinati on of echocardiogram,laboratory and physical examination
findings. These criteria include major and minor criteria. Clinical criteria for infective endocarditis
requires: any of: (a) two major criteria; (b) one major criteria and three minor criteria; or (c) five
minor criteria.
Echocardiogram- like an ultrasound, it provides

a three dimensional

view of the heart in real time.

Elution - in chemistry, separation of material by washing; the process of pulverizing substances and
mixing them with water in order to separate the heavier components, which settle in solution, from
the ligbter.

Embolism- obstruction of

a

blood vessel by foreign substances or a blood clot.

Endocarditis - an infection ofthe lining ofthe heart (called the endocardium).
Endothelial - relating to the flat layer of cells lining the heart.
Endotheliazation - the growth of a layer of cells lining the circulatory system including the blood
and lymphatic vessels of the heart.
Endothelium - protective cells that line the heart.
Epidemiology - the study of factors affecting the health and illness of populations.

Etiolory - assignment of a cause, an origin, or a reason for something.
Explant - removal of an implanted prosthesis such

Fibrin - a stringy protein

needed for blood to clot.

as a heart

valve or knee ioint.

I
I
I
t
I
I
I
I
I
I
I
I
I
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I
I

I
I
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I

Fibroblasts - cells that help make up the support structure for tissues and organs; they are cells
found in connective tissue.

I

Fibrous - containing, consisting of, or resembling fibres, for example, collagen is a fibrous protein.

I
I

Foreign Body Giant Cell - a collection of fused macrophages (giant cell) which are generated in
response to the presence ofa foreign body.

I
t

Free Radicals - compounds with an unpaired electron (and no charge). They may be involved as
short-lived, highly-active intermediates in various reactions in living tissues, notably in
pnolosyntnesrs.

I

Galvanic - electric; producing

I

Galvanic Corrosion - Galvanic corrosion is an electromechanical process in which one metal
in electrical contact with a different type of metal and both metals are

t

a

direct current of electricity.

ffi:HffTT1,:::"ily:

I

Glutathione - a tri-peptide found in plant and animal tissues that has various functions in
which include acting as an antioxidant and protecting cells from toxins.

II

Hemolysis/Ilaemolysis - the desffuction of red blood cells by the body.

I,

cell,

In situ - Latin meaning "in place" or not removed, in its original position.

t

In vilro - in atest tube or a lab dish.

II

fn

I

a

vivo - in the living subject/the body.

Infection - a state in which the body is invaded by a disease-causing agent (like
virus).

a

microorganism or

I

I
I

Infectious Endocarditis - an infection ofthe lining ofthe heart chambers and heart valves that is
caused by bacteria, fungi, or other infectious substances.

INR or International Normalized Ratio - used to measure the effectiveness of blood thinnine

I
I

drugs such as warafin (Coumadin).

I

Ion Beam Assisted Deposition QBAD) - a process of applying materials to
application of an ion beam.

I

Ischemic Stroke - a stroke in which blood supply to part of the brain is decreased leading to
dysfunction of the brain tissue.

I
I

Interstices - a small area or gap in tissue or structure ofan organ.
a surface through the
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Leukocytes - white blood cells that help the body fight infections and disease.

LIMRA - Limited Initial Market Release Authorization.
Lymphocytes - white blood cells that are
infection and disease.

a

major component of the immune system; they fight

Lysis - rupture, disintegration or destruction of cells.
Macrophages - large, white blood cells found at the site of infection or injury that are capable of
engulfing and ingesting cells or particles.

Mammalian - any of the higher vertebrate animals comprising the class Mammalia.
Mechanical - in the context of heart valve prostheses, it means manufactured non-tissue prosthetics
made to replicate the function of native heart valves.
Metaffothionein - a small metal-binding protein, rich in sulphur-containing amino acids, that is
synthesized throughout the body and in the liver, heart and kidney and important in ion transport. It
is important in detoxification.

Microbiology - the study of all aspects of microorganisms, organisms which individually are
generally too small to be visible other than by microscopy.

Micron - a unit of length

equal to one millionth of a meter.

Microorganism - a minute living body not perceptible to the human eye.
Microvasculature - the portion of the circulatory system composed of the smallest vessels, such

as

the capillaries.

Mitraf Valve - a valve of the heart located

between the left atrium (receives oxygen-rich blood) and
Ieft vennicle (chamber on the left side of the heart that receives blood from the left arrium and
pumps it into the aorta, a large artery of rhe heart); the mitral valve regulates blood flow between
the left atrium and the left ventricle.

Monocytes - a type of leukocyte (white blood cell) and part of the human body's immune system.
Monocytes can move quickly to sites of infection in the tissues to elicit an immune response.
Necropsy - post-mortem examination/autopsy.
Necrosis- the death ofone or more cells or a portion oftissue or an organ through injury or disease.

Neo-intimal - the inner lining of a vessel, artery or vein.
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Pannus - fibrotic tissue which grows around a newly implanted prosthetic heart valve. The term
may be used either to refer to such tissue generally, or refer to excessive tissue (1.e. pannus tissue
that may grow to the point where it obstructs the leaflets of a prosthetic valve).

Paravalvular Leak - the leakage ofblood through an opening between the upper and lower
chambers ofthe heart around the outside ofthe valve.
Paravalvular Regurgitation - a complication associated with heart valve replacement surgery to
which the blood leaks backwards between the native annulus and the prosthetic valve sewing ring.

Pasturella - a bacterium; many Pasturella species are zoonotic pathogens (meaning an infectious
disease that is able to be transmitted from wild and domestic animals to humans or from humans to
animals).

Pathology - the study ofthe characteristic causes and effects ofdisease.
Phagocyte - a cell, such as a white blood cell, that engulfs and absorbs waste material, harmful
microorganisms, or other foreign bodies in the bloodstream and tissues.
Platelets - the part of a blood cell that helps prevent bleeding by causing blood clots.
Pledget - a small piece of material, usually felt, that is used to buttress or reinforce sutures during
surgery.
Polyester - a category of polymers which contain the ester functional group in their main chain.
Although there are many polyesters, the term "polyester" as a specific material most commonly
refers to polyethylene terephthalate (PET).

Prosthetic Valve Endocarditis - infection based in the area of a prosthetic heart valve.
Prosthetic Valve Thrombosis - an obstruction of prosthesis by non-infective thrombotic material
(blood clotting material),
Reversible Ischemic Neurologic Deficit ("RIND") - a temporary loss of functioning brain tissue
caused by an intemrption in the cerebral blood supply that lasts between 24 hours to three weeks.
Sewing Ring - a portion of a heart valve prosthesis that allows the valve to be sutured into place.

Silver Sulfadiazine - a topical antibacterial agent used primarily as a topical bum cream on secondand third-degree burns. The cream is applied to the bumed skin forthe duration ofthe healing
period or until a graft is applied. It prevents the growth ofa wide array ofbacteria, as well as yeast
on the damaged skin. Silver sulfadiazine is typically delivered in a lYo solution suspended in a
water-soluble base.
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Stroke - a stroke is the rapidly developing loss ofbrain functions do to a disturbance in the blood
vessels supplying blood to the brain.

Thrombin - an enzyme formed in shed blood that convertsy'brinogen tntofibrin furoteins
necessary in blood clotting), and forms the basis ofa blood clot.
Thromboembolic - the blocking of

a blood vessel

by a blood clot dislodged from its site of origin.

Thromboembolism - the formation in a blood vessel of a clot(thrombus) that breaks loose and is
canied by the bloodstream to plug another vessel.
Thrombogenicity- the tendency of a material in contact with the blood to produce a thrombus or
clot.
Thrombosis - the presence or formation of a blood clot which obstructs veins (venous thrombosis)
and arter ie s (arterial thrombosis).
Thrombus (plural " thromDi ") - a blood clot within a blood vessel or within the heart.

Toxicify - the quality, state or relative degree of being toxic or poisonous.
Toxicology - the study of symptoms, mechanisms, treatments and detection of poisoning, especially
the poisoning of people.
Transient Ischemic Attack or 'rTfAf t - caused by the changes in the blood supply to a particular
area of the brain, resulting in briefneurologic dysfunction that persists, by definition, for less than
24 hours.

Valve Thrombosis - an obstruction of a prosthesis by non-infective thrombotic material (blood
clotting material).
Vascular graft - synthetic or biological materials used to patch injured or diseased areas of
arteries, or for replacement of whole segments of larger arteries (such as tl.te aorta),and for use as
sewing cuffs (as with the heart valve).
Vegetation - in the medical context, an abnormal growth of tissue around a valve that can develop
following the presence of bacteria in the blood. Vegetation is composed of blood platelets,the
infecting bacteria, a few white blood cells, and,fibrin (a protein involved in clotting).

Warfarin - a drug that prevents blood from clotting. Also called anticoagulant (blood thinner).
Zone of Inhibition - an area on an agar plate where growth of a control organism is inhibited.
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I
t

I A list of the certified common

issues is found in Schedule I.

Ir

2 This wording was formulated by Mr. Justice Cullity in his reasons on the certification

Ir

3 The defendants' submissions state that this device was implanted in three Canadian class
members, but I was unable to find evidence to support this. The plaintiffs led no evidence
about the Sequin Ring.

t
f
I
!
I

I
I
I
I
I

motion and will be discussed in Common Issue 3.

4 At the time, a new prosthetic heart valve was licensed in Canada by a Notice of Compliance
or NOC. In the United States, this was by way of a Pre-market Application or PMA.
5 In the United Kingdom, senior surgeons are referred to as "Mr." rather than "Dr."

6'CERFS' is an acronym fqr Cardiff Embolic Risk Factor Study.
7 Sopinka, Lederman & Bryant: The Law of Evidence,3rd ed. (Markham, Ontario:
LexisNexis,2009)at6.449-6.450;Lambertv. fuinn,ll994lo.J.No.3 atparas. l1-15
(c.A.).

I

Ritchie v. Thompson,[ 994J N.B.J. No. 540 at paras. 9 and I 5 (C.A.) [Ritchie l.

9 The plaintiffs' written submissions also include Mr. Jonas Runquist in this group, although
he does not appear on the list provided to the court during oral argument. Mr. Runquist was
an engineer and Product Regulation Manager who reported to Dr. Flory.

I
I

l0 At trial, the plaintiffs read in 79 excerpts from Mr. Runquist's deposition transcript, 71
excerpts from Ms. Schultz's deposition and 67 excerpts from Ms. Illingworth's deposition. In
each case, they relied on portions of these read-ins in their written submissions.

I

ll

I
t
I

12 Levesque v. Comeau, [ 970] S.C.R. I 0l 0 (see discussion in Ritchie at paras. 9- l4);
Bernardi v. Guardisn Royal Exchange Assurance Co.,[1979) O.J. No. 553 at paras. 28-30
(C'4.); Vieczorekv. Piersma, [987] O.J. No. 124 atpara. l7 (C.A.); Claiborne Industries
Ltd, v. National Bank of Canada, [1989] O.J. No. 1048 at paras. 47-5 I (C.A.).

I
I

13 Rothwell v. Raes (1988), 66 O.R. (2d) 449, U9881 O.J. No. 1847 (H.C.J.) atpara.245
fRothwell], affd (1990),2 o.R. (3d) 332,[1990) O.J. No. 2298 (C.A.) lRotlwelt (C.A.)],
leave to appeal to the S.C.C. refused, [1991] S.C.C.A. No. 58.

t

I
I

Miller v. Carley (2009), 98 O.R. (3d) 432 at paras. 201-202 (S.C.J.).

T
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14 R. v. Mohan,U994l2 S.C.R. 9 [Mohanf.
15 Daubert v. Merrell Dow Pharmaceuticals 1nc.,509 u.s. 579 at 592-595 (1993) fDaubert

l.
16 R. v. J--L.J.,2000 SCC 5 I, [2000] S.C.R. 600 at para. 331J.-L.J.l; The Honourable
Stephen T. Goudge (Commissioner), Report on the Inquiry into Pediatric Forensic Pathology
in ontario, vol. 3, (Toronto: Ministry of the Attorney General, 2008) ch. l g ("Role of the
Court") at477-482 [The Goudge Report].
17 J.-L.J.,atpan.35.

l8

The Goudge Report a, 478-479.

19 In Re Human Tissue Products Liability Litigation,5Sz F. supp. ed) 644 at 690 (D.N.J.
2008) [In Re Human Tissue].
20 See discussionin Rothwel/ at paras. 49 to 63-

2l

23

Grass (Litigation guardian ofl v. women's college Hospital (2001), 144 o.A.c.29g,
leave to appeal to the s.c.c. refused, [20011 s.c.c.A. No. 372; Meringolo v. oshawa
General Hospital (1991),46 O.A.C. 260.

24 Buchanv. ortho Pharmaceutical (canada) Ltd. (1984),46 o.R. (2d) 113, [1984] o.J. No.
3l8l (H.C.J.) fBuchan l; affd (1986), 54 O.R. (2d)92, [1986] O.J. No. 2331 (C.A)[Buchan
(c.A.)1.

Ryan v. Victoria (City), [1999]

I

S.C.R. 201 [Ryanf.

26 Ryan atpara.28.
27 Rentway canado Ltd. v. Laidlcrw Transport Ltd., 1989 carsweltont 23 at paras. 43-46,
affd I I 994] o.J. No. 50 (c.A.) lRentway f; Ragoonanan v. Imperial robacco conada Ltd.,
[2000J O.J. No. 4597 at paras. 103-104 (S.C.J.) lRagoonanan

,1.

28 The studies conducted by Dr. Bambauer are discussed in common Issue 2.

29Exhibits 9541o959.

30 Ryanatpara.2g.

I
T

Rothwell at para. 237.

22 Atpara.89.

25
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3l Exhibit 335.
32 Andersen v.

T

I
I
I
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I

I
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I
I
I
I
I
I

I
I

Jude Medical,2010 ONSC 2436.

St.

33 Dean F' Edgell, Product
at 55.

Liability in Canada (Markham, Ont.: Bufterworths Canada, 2000)

34 willisv.FMCMachinery&chemicalsLtd.,l1976lp.E.I.J.No.38(s.c.)lwiltisl;Aliev.
Bertrand & Frere construction co., [2000] o.J. No. 1360 (s.c.J.) at paras. 132 -155
[Alie ],
findings on liability aff d,[2002fO.J. No. 4697 (C.A.).
35 Tweden et al. (1997), "Biocompatibility...', IJHVD article].
36 Dr. Cameron's pathology report records that

"KTMV-2 was an early death, cause of death

unknown".
37 Tweden et al (1997), "Silver Modification...".
38 Foreign body response is an inflammatory reaction to the presence of a foreign material.
39 Grunkemeier et al. (2006); objective performance criteria or opcs are performance
criteria based on data from historical databases that are generally accepted as acceptable
values. Exhibit 258, the u.S. Department of Health and Human services' 1994 Draft
Replacement Heart Valve Guidance, establishes opcs for heart valves for g specific
complications reported from heart valve trials over the prior 20 years.
40 Exhibit 25816,the u.S. Department of Health and Human services'Draft Replacement
Heart Valve Guidance (1994).

4l

Attisv.canada(Ministerof Health),2008ONCA660,[2008]o.J.No.3766atpara.78,

leave to appeal to S.C.C. refused, [2008] S.C.C.A. No. 491.

42 C.R.C., c. 871, s. 38(a).
43 Avrom et al. (1996); Grunkemeier et al. (1997).

44 Attis aI para.
45

[995]

7

5.

4 S.C.R.

46 Buchan (C.A.)

634lHollisl.
at para. 54.

47 Bambauer et al. (2004).
48 Hemmerlein et al. (1997); Ellender and Ham (1989), "Connective tissue responses to some
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healry metals..."; Ellender and Ham (1989), "Silver wire implant..."; Hidalgo and Dominguez
(1998); Jansson and Harms-Ringdahl (1993); Chen et al. (1994); Kraft et al. (1999); Wataha
et af . (1991); McCauley et al. (1989); McCauley eral. (1994); Hollinger (1996); Trerotola et
al. (1998); Steffensen et al. (1994).

49 See e.g. Ellender and Ham (1989), "Silver wire implant...".
50 Lansdown et al. (2004).

5l

Bambauer et al. (1995); Bambauer et al. (1996); Bambauer et al. (2004) [Together, "the
Bambauer Studies"].

52 Kraft

et al. (1999): Kraft et al. (2001).

53 Wright et al. (2002).
54 Lansdown et al. (1997).

55

Goodman et al. (1998).

56 Dr. Hirsh is Professor Emeritus, Department of Medicine (Haematology), McMaster

University.
57 Trerotola et al. (1998).
58 Kathuria et al. (1996).
59 Sudmann et al. (1994); Garc6s-Ortiz (1997).
60 Clark etal. (1974); Collinge etal. (1994); Lansdown et al. (1997); Wright et al. (2002); the
Bambauer Studies; Batt et al. (2003); Hardes et al. (2007).

6l Lansdown (2004).
62 Uebemreck et al. (2003), "Healing Characteristics...".
63 The plaintiffs rely on Dr. Rodricks'testimony in cross-examination at paragraphs 573 to
575 of their Reply submissions, but they do not fairly describe his evidence. I agree with the
defendants that the plaintiffs mischaracterize his testimony or provide incomplete references
to the transcript. See defendants' further written submissions at paragraphs 35-36.
64 Uebenueck et al. (2005) "Vascular Graft Infections...".

65 Zegelman et al. (2009).
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66 Hardes et al. (20071.
67 R. Williams et al. (1989).

r

I

68 Oloffs et al. (1994).
6e

Exhibit tl44tz.

70 Exhibit 1844t3.

I

7l

Glaxo Canada Inc. v. Canada (Minister of National Health & Wetfare),[988] I F.C.
F.C.J. No. 838, affd [1990] F.C.J. No. 275 (F.C.A.).

422,|987)
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T2Theanimal care records show tlrat KTMV-2 had 14 stitches as compared with
(16 stitches) and KTMV-3 (15 stitches).

KTMV-I

73 Deitch et ar. (r989); Boosaris et al. (1986).
74 Uebemleck et al. (2005), "Vascular Graft Infections...".

75 McDougall v. Black & Decker Canada Inc. (2008), 440 A.R. 253 (C.A.),
Louis v. R. (1896),25 S.C.R. 64e,

at para.

l8; 51

76 Blais v. Toronto Area Transit Operating Authority (2Qll), 105 O.R. (3d) 575 (Ont. S.C.),
at para. 82; Gutbir v. University Health Network, 201 0 ONSC 67 52, at para. lB.
77 Andersonv.

St. Jude

Medical,2OlO ONSC 5768.

78 Marbarger and Clark (1981).

;ili,::::il:0e7',
81 Butany et al. (2006).

82 Rothwellatpara.59.

t

I
I
I

I
I

83

At para.92.

84 Patients

2,3,5,6,9,10,

13, 14.

ll,

85 The defendants' clinical experts were Dr. Mizgala (Patients | , 3, 4, 5,7 , g,
12, 13, l4);
Dr. Hirsh (Patients 2,6,l0); Dr. Sexton (Patient 2); and Dr. Snyder (Patients 6 and l0). Dr.
Factor provided evidence on Patient 6. Dr. Schoen testified about each ofthe patients with the
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exception ofPatient

{

6.

86 The Modified Duke Criteria are the most commonly accepted tool for the diagnosis
both native valve and prosthetic valve endocarditis. See, Li et al. (2000).
87 Tozzi et al. (2001); Butany et

a'1.

of

(2002); Butany et al, (2006).

88 Schaff et al.Q002) ["AVERTAnnalsPaper"].
89 See Rothwell.
90

At para. 51.

912010 ONWSIAT 2513.
92 Atpara.42.
93 Atpara.47.
94 Atpara.42.
95 Bradford

Hill, A. (1965) atpage 299.

96 Decision No. 646/00R2,2006 ONWSIAT 2526.
97 Medical and Occupational Disease Policy Branch and the Occupational Disease and

survivor Benehts Program, "Taking ODAP into the future: A protocol for occupational
disease policy development and claims adjudication," Draft - March 2005 (Toronto: wsIB,
2005) at page 20.
98 Edmunds et al. (1996) [Edmunds Guidelines]; Akins et al. (2008)
[Akins Guidelines].

99 See, Footnote 39.

gzl,the defendants note that despite purporting to use a 90-day
cut-off, Dr. Madigan included l7 patients in his study who suffered embolisms within j0
100 Refening to exhibit

days of implant, casting further doubt on the reliability of Dr. Madigan's linearized rates
analysis- The plaintiffs say this was a clerical error that was corrected in the final calculations,
but they present no evidence to support this assertion.

l0l

Exhibif#l443i14.

102 Man-Son-Hing et al. Q002).

l03 see Plaintiffs'submissions at paragraphs l5l5 and l5T4.Tlteplaintiffs'Reply
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submissions appear to take a different approach and are confusing. They submit at paragraphs
679-681that "the question should be about minimal clinically important differences" and that
Dr. Sackett "established a specific range for [the MCID], that is, any relative risk between 1
and l/3 and a doubling..." I am unable to reconcile this contradiction and can find no

testimony of Dr. Sackett to support the proposition that he established a specific range for the
MCID between I and 1/3 and a doubling. Indeed, it is unclear that he selected any MCID.
104 Exhibit 641l1.
105 See e.g. The AVERT Annals paper.
106

Exhibit 1444.

loTExhibit

1443.

108 Exhibits 284 and285.
109

Exhibit 1443.

110

Exhibit

1444.

lnExhibit1444.
I 12 Thrombogenic potential refers to the potential to produce thrombus that may cause a
blockage either at the valve site or elsewhere in the body after breaking away and travelling
throush the bloodstream.

ll3

Exhibit 1443.

114 Exhibit 564.
r 15

[re8o] 2 s.c.R. le2.

||6

Re surfi ce

Corp. v. Hanke, [20071

I
I

S.C.R. 333 at paras. ZI -23.

I 17 Federal Judicial Center, Reference Manual on Scientific Evidence,2ded. (Washingron
D.C'; Federal Judicial Center, 2000) fReference Manuall at p.362, footnote 82.

| 18 43 F.

ne

(ld) l3l I lDaubert IIl.

573 F. (3d) 233 (5th

120292 F. (3d)

a

|

l2l

cir. 2ooe).

ll24 [HanfordNuctearl.

Hanford Nuclear at I137 [emphasis added].
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122 Hanford Nuclear at 1 137.
123 Hanford Nuclear at 1137.
124 Decision No. 600/97,2003 ONWSIAT 2153,[2003] O.W.S.I.A.T.D.

No.2l06

lDecision No. 600/97l.
725 Decision No. 600/97 at paras. 116-122.
126 Anderson v.

St.

I
I

Jude Medical Inc., (2003) 67 O.R. (3d) 136 atpara. 62.

127 2008 ONCA 759, atparas. 56-57.
128

[990] 2 S.C.R.3ll atpara.29lSnelll.

129 U99613 S.C.R. 458 at para. 16 [Arhey ).
130

[991] I

l3l

[2011] O.J. No. 463 (S.C.J.) at para. l9SlGoodman).

S.C.R. 541 atparas. 156-157

132 (1998),49 B.C.L.R. (3d) 100

flafenierel.

fMooref.

1332007 BCCA622 atparas. 139-146.
134 (2006),83 O.R. (3d)282 at para. 56.

l35Atpara.

1802.

l36Atpara.18ll.
137 2010 ONCA 96.
138 Peter D. Maddaugh and John D. Mccamus, The Law of Restitution,looseleaf (Aurora:
Canada Law Book, 2009), arp.24-1.
139 (2006) 85 O.R. (3d) 665 (Div. Ct.), leave to appeal to C.A. refd Oct. 16, 2006, Ieave to
appeal to S.C.C. refd. [2006] S.C.C.A. No. 494 lSerhan'1.

140120071O.J. No.404 (S.C.J.), leave to appeal to Div. Ct. granted, [2007] O.J. No. 2709
(Sup. Ct. J.), affd (2008), 9l o.R. (3d) 691, [200s] o.J, No. 2610 (Div. Ct.)
[Ety Lilty].
141 H. Michael Rosenberg, "waiving Goodbye: The Rise and Imminent Fall of waiver of
Tort in class Proceedings" (2010) 6:l can. class Action Rev. 36; The Honourable Mr.
Justice Todd L. Archibald and christian vernon, '\lo Harm, No Foul? The Existence of
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Waiver of Tort as an Independent Cause of Action in Canadian Law" (2008)l nnual Review
of Civil Litigation 409:' Shantona chaudhury and Paul J. pape, "Damages in waiver of Tort"
(Paper delivered at the continuing Professional Development workshop on "The Law of
Damages", 27 March 20 l2).
142 See, "Ruling on Admissibility of Evidence of Professor Michael Trebilcock". 2011

ONSC 2178.
143 |r932l
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All

E.R. Rep.

l;

[1932] A.C. 562 (H.L.),

144 See, for example, Cooper v. Hobart, [2001] S.C.J. No. 76, [2001] 3 S.C.R. 537 (S.C.C.);
Attis v. canada: but see contra, sauer v. canada (Attorney General) (2008), 225 o.A.c. 143
(C.A.), leave to appeal refd, [2007] S.C.C.A. No. 454.
145 Steven Garber, "Product Liability, Punitive Damages, Business Decisions and Economic

Outcomes"

(

1998) Wis. L. Ftev . 237

.

Richard L. Manning, "Is the Insurance Aspect of Producer Liability valued by
Consumers? Liability changes and childhood vaccine consumption" (1996) 13 Journal of
Risk and uncertainty 37; Richard L. Manning, "changing Rules in Tort Law and the Market
for Childhood Vaccines" (1994) 37 J.L. & Econ.247 .
I 46

T

I
I
t
I
t
t
I
I
I
I

I 9891 2 s.c.R. 750, [1989] s.c.J. No. 94 at paras. r3-15; see also
Friedman Equity Developments Inc. v. Final Note Ltd.,12000) S.c.J. No. 37 atparas.42-49.
147 watkins v. olafson,
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Case Name:

Osmun v. Cadbury Adams Canada Inc.

Between
David Osmun and Metro (Windsor) Enterprises Inc.,
Plaintiffs, and
Cadbury Adams Canada Inc., The Hershey Company, Hershey Canada
Inc., Nestl6 Canada, Inc,, Mars, Incorporated, Mars Canada Inc. and ITWAL Limited, Defendants
PROCEEDINGS UNDER the Class proceedings Act,1992

t20l0l

O.J. No. 2093

2010 oNSC 2752
e7 c.P.c. (6th) 169
2010 CarswellOnt 3350
Court File No. 08-CV-347263PD2

Ontario Superior Court of Justice

G.R. Strathy J.
Heard: April

2l, Z0l0

and by written submissions.

Judgment: May 13,2010.
(34 paras.)

Civil litigation -- Civil procedure -- Parties -- Class or representative actions Motionfor
approval offees and disbursements of class counsel with respect to partial settlements reached in
this action alleged - Settlement was product of cooperation between class counsel in Ontario, BC

and Quebec -- BC and Ontario counsel had entered into contingency
fee agreement -- Class
counsel's lee in the amount of $1,487,195 was approved -- Partial settlement v)as an excellent result
for the class Con'sidering legal complexity of the action, the degree of responsibility assumed by
the solicitors, and the risks taken by the solicitors in taking on this case, the
fees requested were
reasonable.

-

I

T
Page 2

Legal profession -- Batisters and solicitors -- Compensation -- Contingency agreements -- Fair
and reasonable -- Motion for approval offees and disbursements of class counsel with respect to
partial settlements reached in this action alleged - Settlement was product of cooperation between
class counsel in Ontario, BC and Quebec BC and Ontario counsel had entered into contingency
fee agreement -- Class counsel'sfee in the amount of 81,487,195 was approved -- Partial settlement
was an excellent result for the class -- Considering legal complexity of the action, the degree of
responsibility assumed by the solicitors, and the rislu taken by the solicitors in taking on this case,
the fees requested were reasonable.

-

Professional responsibility -- Self-governing professions -- Remuneration -- Contingencyfees
Motion for approval offees and disbursements of class counsel with respect ro partial settlements
reached in this sction alleged Settlement was product of cooperation between class counsel in
Ontario, BC and Quebec BC and Ontmio counsel had entered into contingency fee agreement -Class counsel's fee in the amount of $1,487,195 was approved Partial settlement was an excellent
resultfor the class Considering legal complexity of the action, the degree of responsibility
assumed by the solicitors, and the risks taken by the solicitors in taking on this case, the fees
requested were reasonable.

-

-

-

-

-

Motion for approval of fees and disbursements of class counsel with respect to partial settlements
reached in this action. The settlement was the product of cooperation between class counsel in
Ontario, BC and Quebec. BC and Ontario counsel had entered into a contingency fee agreement.
Class counsel in the three provinces had agreed to collectively request court approval of legal fees
in a total amount equal to 25 per cent of the Cadbury settlement amount, plus disbursements and
applicable taxes. The contingency fee permitted by the retainer agreements was 30 per cent.
HELD: Motion allowed. The settlement was fair and reasonable and in the best interests of the
class. Class counsel's fee in the amount of $1,487,195 was approved. The partial settlement was an
excellent result for the class, with major financial and non-financial benefits. The fee agreement in
this case complied with the requirements of s. 32(l) of the Class Proceedings Act. There was
jurisdiction to make an interim fee award and that it was appropriate to do so in this case. It was
permitted by the retainer agreement. Since the settlement class is defined to include all persons in
Canada who purchased chocolate products during the settlement period, regardless of whether they
purchased from Cadbury or a non-settling defendant, there was no concem that the interim fee
award would be an excessive or unfair burden on some members of the class. The payment of an
interim fee award would help to promote early settlement. The payment of interim fees was in
keeping with sound business practice. Significant time and money have been expended by class
counsel in pursuing this litigation. Considering the legal complexity ofthe action, the degree or
responsibility assumed by the solicitors, and the risks taken by the solicitors in taking on this case,
the fees requested were reasonable.

Statutes, Regulations and Rules Cited:
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Class Proceedings
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s.

32(l),

s. 33(4), s. 33(7)(c)

prgmrgxking
Counsel:
Harvey T. Strosberg Q.C. and Charles M. Wright, for the plaintiff.

REASONS FOR DECISION - FEE APPROVAL

1 G.R STRATHY J.:- This is a motion for approval of fees and disbursements of class counsel
with respect to partial settlements reached in this action. The settlements are conditional upon
approval of the courts in each of Ontario, British Columbia and Qudbec. In reasons released on May
5, 2010, I approved the settlements. A motion for settlement approval will be heard by the Supreme
Court of British Columbia on May 25, 2010 and by the Qudbec Superior Court on June 8, 201 0.
2

The details ofthese proceedings, and ofthe settlements, are set out in my reasons on the
settlement approval: Osmun v. Cadbury Adams Canada Inc, 2010 ONSC 2643. The key terms for
present purposes are:

(a)
(b)
(c)

T

I

Act, 1992, S.O. 1992,, c.6,

(d)

Cadbury has paid $5,795,695.60 inclusive ofpre-deposit interest for the benefit
of settlement class members. Cadbury is also obligated to pay the costs of notice
that exceed $250,000;
Cadbury has agreed to cooperate with the plaintiffs in pursuing their claims
against the non-settling defendants;
ITWAL is required to assign to the settlement class its claims against the
non-settling defendants and to pay the costs ofnotice up to $25,000; and
ITWAL has agreed to cooperate with the plaintiffs in pursuing their claims

against the non-settling defendants.

3

I have found that the settlement is fair and reasonable and in the best interests ofthe class. It is
the product of cooperation between class counsel in ontario, B.c. and
eudbec. Approval of a
combined counsel fee, to be shared with B.C. class counsel, is being sought in this action and in the
B.C. action, based upon the share of the settlement amount notionally allocated to these two
proceedings. A separate counsel fee will be sought in the Qudbec action based upon the share ofthe
settlement amount notionally allocated to that proceeding. Class counsel in Ontario and B.C. are
seeking a combined fee award bebause they have pursued the proceedings on a national basis
outside Qudbec, with the litigation being focused in Ontario. B.C. class counsel has assisted in the
prosecution ofthe Ontario action.

Page

4

4

By agrcement amongst class counsel in Ontario, eu6bec and B.C., 7.2% ($414,353.31) of the
settlement amount has been notionally allocated as the recovery of the
Qudbec settlement class for
the purpose of their fee request. The remaining 92.8%o of the settlement amount, ($5,340,940.4g),
has been notionally allocated to the recovery of the Ontario and B.C. settlement classes for the
purpose of this fees request. Class counsel in the three provinces have agreed to collectively request
court approYal of legal fees in a total amount equal to 25Yo of the Cadbury settlement amount

(including accrued interest), plus disbursements and applicable taxes.

5 Class counsel also commenced actions in Alberta, Manitoba, Saskatchewan, Newfoundland,
Nova Scotia, and New Brunswick, working with local counsel in each province. Other lawyers have
also commenced actions in some of tbese provinces as well as in other provinces. Class counsel
have worked cooperatively with the lawyers in those actions and it has been agreed tliat the
plaintiffs is those actions will resolve their claims as part of the settlement agreements made in
this
action and the B:C. action.
6

From the outset, Ontario class counsel agreed to pursue this action on a contingent fee basis,
accepting responsibility for all costs and seeking court approval for a fee if successful.

7

The retainer agreement entered into with the plaintiffs in this action as of Decembe r 1
,2007 ,
provides that in the event ofsuccess in the action, Ontario class counsel will be paid any
disbursements (not already recovered frorn the defendants as costs), plus applicable taxes
and
interest in accordance with s. 33(7Xc) of the class proceedings Act, 1992, S.o. 1992, c. 6
("C.P.A.'), plus the greater of:

(a)
(b)

the base fee increased by a multiplier of4, less any fees already recovered as
costs, plus applicable taxes; or
if a settlement is reached before examinations for discovery, 30% of the
settlement, less any fees already paid, plus applicable taxes.
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"Success" is defined in the retainer agreement to include "a settlement that benefits some or all
of the Class members." Under the heading "lnterim Distributions," the agreement provides that
"The Court may authorize payments to the Solicitor and/or to the Class from time to time."

9

The retainer agreement entered between the plaintiffin the B.C. action and B.C. class counsel
also provides for payment on a contingency basis. It provides tbat class counsel
will be paid a fee
calculated as 30Y" of the value of any settlement including any partial settlement and
will be
payable on all amounts, including prejudgment interest and post judgment
interest.

10

The fee agreement in this case complies with the requirements of s. 32(l)

of

the

c.p.A.

ll Class counsel in Ontario and B.C. request fees of $1,335 ,235.lzwith respect to the settlement,
plusdisbursementsof $81,231.04andG.S.T. inrheamount of $70,729.60,foratotal
of

$1,487,195.76. The fee represents 25Yo of the portion of the settlement amount
allocated to the

T
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Ontario and B.C. settlement classes ($5,340,940.48) and is less than the 30% permitted by the
retainer agreements entered into with the plaintiffs in this action and the B.c. action.

Analysis

12 The court has inherentjurisdiction to supervise the conduct oflawyers, including the
jurisdiction to supervise the fees they charge to clients: Glanc v. O'Donaghue,2008 ONCA 395, 90
O.R' (3d) 309. In class proceedings, the court exercises that supervisory jurisdiction over the fees
charged by class counsel. Subsection 32(2) of the C.P.l. states that an agreement respecting fees
and disbursements between a solicitor and representative party is not enforceable unless approved
by the court. Subsection 32(1) sets out the terms that must be included in such an agreement.
Interim Fee Awards

13

I am satisfied that there isjurisdiction to make an interim fee award and that it is appropriate
to do so in this case. It is permitted by the retainer agreement. Since the settlement class is defined
to include all persons in Canada who purchased chocolate products during the settlement period,
regardless ofwhether they purchased from Cadbury or a non-settling defendant, there is no concem
that the interim fee award will be an excessive or unfair burden on some members of the class. This
is simif ar to the form of settlement in Catalyst Paper Corp. v. Atofina Chemicals Inc., 2009 BCSC
1659, [2009] B.C.J. No. 2409, in which an interim fee was approved on a partial settlement. The
court noted, at paras. 59-60:

All plaintiffs
plaintiffs

share in the success that has been achieved to date. Similarly, all
share an interest in ensuring that the litigation continues to conclusion

as against the non-settling defendants.

As a result ofthis structure, no group ofplaintiffs can say that legal fees fall
disproportionately upon those whose claims have been settled early or those
whose claims have not yet been settled.

14

I accept the submission of class counsel that the payment of an interim fee award is a salutary
measure that will help to promote early settlement. Similar observations were made in Catalvst
Paper Corp. v. Atofna Chemicals Inc., atpara.63i
In my view, the court should seek to establish a regime that is conducive to
settlements generally. Permitting the payment of counsel fees on interim
settlements is an important element of such a regime.

15

The payment of interim fees is in keeping with sound business practice. Most paying clients
(and undoubtedly most defendants in class actions) expect to be billed and to pay on an ongoing
basis.

Page 6

6

There is precedent in this jurisdiction for the award of interim fees on partial settlement:
Nutech Brands Inc. et al v. Air Canada et al,[20091O.J. No. 710, above, (19 February 2009),
London, 50389CP (S.C.J.); Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd., [2005] O.J. No.
1117, [2005] O.T.C. 208 (S.C.J.).
f

Continqent Fee Arransements

l7

The C.P.A. expressly permits contingent fee arrangements - fees payable only in the event of
33(l). It is a common practice, indeed an almost invariable practice, for class counsel to
enter into an agreement for a contingent fee based on a percentage of the recovery.
success: s.

18

A number of cases have recognized that such arrangements reward results achiwed rather
than time spent; Cogan (Re) (2007),88 O.R. (3d) 38, 120071O.J. No. 4539 (S.C.J.) at paras. 37 and
50; Crown Bay Hotel Ltd. Partnership v . Zurich Indemnity Co. of Canada ( I 998), 40 O.R. (3d) 83
at 88, [1998] O.J. No. I 891 (Gen. Div.) at para. I I .

19

In the context ofclass proceedings, a contingent fee agreement focuses on the benefit
achieved by the class: Vitapharm Csnada Ltd. v . F. Hoffmann-La Roche Ltd., above, at para. 107;
Endean v- Canadian Red Cross Society,2000 BCSC 971, [2000] B.C.J. No. 1254 (S.C.) at para.74.

20

Section 33(4) of the C.P.l. provides that a contingent fee arrangement may include a
provision that permits the lawyer to move to the court to have his or her fees increased by a
multiplier. On such motion, the court is to determine a "base fee" (i.e., time multiplied by an hourly
rate) and may apply a multiplier to the base fee that results in fair and reasonable compensation to
the solicitor for the risk incurred in undertaking and continuing the proceeding under an agre€ment
for payment only in the event of success. This "multiplier" approach has been regarded by some as
encouraging inefficiency and discouraging early settlement: Martin v. Barrett, [2008] O.J. No.
2105, 55 C.P.C. (6th) 377 (S.C.J.) at para. 38-39; Cassano v. The Toronto-Dominion Bank (2009),
98 O.R. (3d) 543,2009 CarswellOnt 4052 (S.C.J.) at paras. 55, 60, 63.

2l

There is much to be said in favour of contingent fee arrangements. Litigants like them. They
provide access to justice by permitting the lawyer, not the client, to finance the litigation. They
encourage efficiency. They reward success. They fairly reflect the considerable risks and costs
undertaken by class counsel, including the risk that they will never be paid for their work, the risk
that their compensation may come only after years of unpaid work and expense, and the risk that
they will be exposed to substantial cost awards if the action fails. Effective class actions simply
would not be possible without contingent fees. Contingent fee awards serve as an incentive to
counsel to take on difficult but important class action litigation.

22

It is appropriato to use other methods of measurement, such as time multiplied by hourly rate,
or a multiplier, or the result, as a check against the reasonableness of the fees claimed; but, in my
respectful view, courts should not be too quick to disallow a fee based on a percentage simply
because it is a multiple - sometimes even a large multiple - of the mathematical calculation of hours
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docketed times the hourly rate.
Factors to be considered

23

t

include:

(a)
(b)
(c)
(d)
(e)
(D
(g)
(h)
(D
0)

r,
-.
I
I
]
I
A
t

Some of the factors to be considered by the court in the determination of class counsel's fee

G)
24

the time expended by the solicitor;
the legal complexity of the matters to be dealt with;
the degree of responsibility assumed by the solicitor;
the monetary value of the matters in issue;
the importance of the matter to the client;
the degree of skill and competence demonstrated by the solicitor;
the results achieved;
the ability of the client to pay;
the client's expectations as to the amount ofthe fee;
the risks undertaken by counsel in taking on the case, including the risk that the
action may not be certified; and
theposition taken by any objectors.

In this case, the following factors are particularly important.

Time expended

I
I
I
I
I
t
I
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25

Significant time and money have been expended by class counsel in pursuing this litigation.
As of March 22,2010, Class Counsel had docketed time worth 5632.743.15 and incurred
disbursements of $8 1,23 I .04 plus applicable taxes. A good deal of additional time has been
docketed in preparation for the settlement and lee approval hearings.

26

Class counsel has funded all of the disbursements associated with the Ontario and B.C.
actions. The plaintiffs in this action have not applied to the Class Proceedings Fund for assistance.
If the class had received disbursements funding from the Fund, it would now be obligated to repay
any financial suPport provided by the Fund and pay an additional l}Yoofthe settlement funds.

Result achieved

I
I

27

I
I

(3d) 281, [2000] O.J. No. 2374 (S.C.J.), at paras. 15-17.

I
I

t
I

I bave concluded that the partial settlement is an excellent result for the class, with major
financial and non-financial benefits. The result achieved is an important consideration in
determining the reasonableness of the fee: Parsons v. Canadian Red Cross Society (2000),49 O.R.
Complexity, importance and value of the litigation

28

This is legally and factually complex litigation. The issues are of significant private

Page 8

importance to the class, but they also raise concerns of public importance. The amounts at issue are
in the many millions of dollars. Counsel should be well compensated for bringing this stage of the
litigation to a conclusion.

Skill and diligence

29

The settlement is the product of many months of negotiation. It is complex and it has been
carefully crafted. It required negotiation with the settling defendants but it also required negotiation
and discussion with numerous counsel across the country. Bringing all these lawyers, and their
clients, on side was no small task. The settlement has been achieved relatively early in the litigation
and it seems probable that it will substantially improve the plaintiffs'prospects in the litigation.

Reasonableness of contingent fee

30

The contingent fee permitted by the retainer agreements is 30%. Class counsel seeks a fee of
25%6.l accept the submission of Mr. Wright that this is consistent with the terms of retainer
agreements and fees awarded by the courts in other price-fixing conspiracy cases: Nutech Brands
Inc. et al v. Air Canadq et al,, above, (25% plus disbursements) at paras. 7-8; Bona Foods Ltd. et al.
v. Ajinomoto U.S.A., Inc et al., [2004] O.J. No. 908, 2 C.P.C. (6th) l5 (S.C.J.) (25% ptus
disbursements) at paras. 40-42; Minnema et al. v, Archer Daniels Midland company et at., (28

February 2003), Barrie court File No. G23495-99cP (s.c.J.) (25%plus disbursements) at pp. 4-5.

31

As I have noted, on a straight "time and hourly rate" basis, class counsel's charges would be
$632,7 43.7 5, excluding disbursements. The effective multiplier being requested, therefore, is about
two, which is not out ofthe reasonable range. That range has been expressed as being from slightly
greater than one (at the low end) to four or higher in the most deserving cases: Gagnd v. Silcorp Ltd.
(1998), 41 O.R. (3d) 417 atp.425, [1998] O.J. No.4182 (C.A.) at paras, t6-27.
Absence of objectionfrom class members

32

The notice to class members identified the fee being sought by class counsel. There has been
no opposition from the class. Both representative plaintiffs support the proposed fee.

Conclusion

33 The amount claimed is in line with the fee agreement and, in fact, it is somewhat less. The
partial settlement can be regarded as a successful piece ofwork by class counsel. It is a success in
its own right and it may well pave the way for further settlements. If not, it provides the settlement
class with both a reasonable recovery and a strategic advantage. In the result, class counsel's fee in
the amount of $1,487,195.76 is approved.
34

In the event of future fee approval motions, the time spent by counsel to date will effectively
be cleared off the ledger as covered by this award. This will not preclude class counsel from
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Case Name:

Labourer's Pension Fund of Central and Eastern Canada
(Trustees of) v. Sino-Forest Corp.
IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985. c, C-36. as amended
AND IN THE MATTER OF'a plan of compromise or arrangement_of
Sino-Forest Corporation, Applicant
REI The Trustees of the Labourers' Pension Fund of Central
and Eastern Canada, The Trustees ofthe International Union of
Operating Engineers Local793 Pension Plan for Operating
Engineers in Ontario, Sjunde Ap-Fonden, David Grant and Robert
Wong, Plaintiffs, and
Sino-Forest Corporation, Ernst & Young LLP, BDO Limited
(formerly known as BDO McCabe Lo Limited), Allen T.Y. Chan, W.
Judson Martin, Kai Kit Poon, David J. Horsley, Wiltiam tr.
Ardell, James P. Bowland James M.E. Hyde, Edmund Mak, Simon
Murray, Peter Wang, Garry J. West, PrYry (Beijing) Consulting
Company Limited, Credit Suisse Securities (Canada) Inc., TD
Securities Inc., Dundee Securities Corporation, RBC Dominion
Securities Inc., Scotia Capital Inc., CIBC World Markets Inc.,
Merrill Lunch Canada Inc., Canaccord Financial Ltd., Maison
Placements Canada Inc., Credit Suisse Securities (USA) LLC and
Merrill Lynch, Pierce, Fenner & Smith Incorporated (successor
by merger to Banc of America Securities LLC), Defendants
[2013] O.J. No. 6143
2014 ONSC 62

r2 c.B.R. (6th) 150
237 A.C.W.S. (3d) 307
2014 CarswellOnt 1268
Court File Nos. CV-12-9667-00CL and CV-1 I -431 153-00CP
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Ontario Superior Court of Justice
Commercial List
G.B. Morawetz RS.J.
Heard: December 13. 2013.
Judgment: December 27, 2013.
Released: February 3, 2014.
(54 paras.)

Civil litigation Civil procedure -- Parties Class or representative actions -- Class counsel -Fees -- Procedure -- Settlements -- Motions by plaintiffs to approve claims and distribution protocol

-

-

and lawyer's fees and motion by plaintffi in US class action to approve lawyer's disbursements and
fees allowed -- Proposed distribution plan provided that persons with stronger claims would receive
more on per dollar basis than those with weaker claims -- Protocol provided
fair and reasonable
process for allocation and distribution ofnet settlement proceeds -- Fees and disbursements of
counsel were consistent with retainer agreement, were fair and reasonable and were within range
courts had approved in past -- Counsel took significant risk, devoted considerable time, and
achieved good result.

Motions by the plaintiffs to approve claims and distribution protocol and lawyer's fees and motion
by plaintiffs in US class action to approve lawyer's disbursements and fees. Sino-Forest Corporation
("SFC') was a publicly-traded forestry company with a registered office in Toronto and the majority
of its operations located in China. It applied for and was granted protection from its creditors
following the publication of allegations that SFC was a massive Ponzi scheme and that its public
disclosures contained misrepresentations regarding its business and affairs. Class actions were
commenced in Ontario, Quebec and New York. In November 2012,a settlement was reached witJr
Emst & Young ("E&Y") who acted as auditor for SFC during the relevant time. The settlement
provided forpayment of $l 17 million in full settlement of all claims that related to SFC aeainst
E&Y and its affiliates. The settlement was approved. The approval order provided that thJnet
settlement proceeds were to be distributed among securities claimants. The plaintiffs proposed a
protocol for the allocation and distribution of settlement funds. The protocol provided that securities
claimants were to participate in a claims process and receive compensation based on the loss
suffered by each securities claimant attributable to the alleged misrepresentation and the strength of
different types of claims that each securities claimant advanced against E&y. Canadian class
counsel and insolvency counsel sought fees of$17,846,250 and disbursements of$1,737,650.
US
Class counsel sought fees in the amount of $2,340,000 CDN and disbursements of
$151,611 USD.

HELD: Motions allowed. The protocol, which had wide support, provided a fair and reasonable
process for the allocation and distribution of the net settlement proceeds. The
flees and
disbursements of Canadian class counsel and insolvency counsel were consistent with the
retainer
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agreement, were fair and reasonable and were within the range of percentages that Ontario courts
had approved in the past. Counsel took on a significant risk and devoted a considerable amount of

I

time, and achieved a good result. The fees and disbursements of US Class counsel were fair and
reasonable having regard to the litigation and recovery risks undertaken and the success achieved.
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 6

Counsell

Kirk M. Baert, Kenneth Rosenberg, and A. Dimitri Lascaris, for the Canadian Class Action
Plaintiffs and CCAA Representative Counsel.
John Fabello and Rebecca wise, for the Underwriters and initial purchasers.
James Doris, for the U.S. Class Action Plaintiffs.

Jennifer A. Whincup, for Kai Kip Poon.
Caroline Descours, for the Ad Hoc Committee of Noteholders.
Kenneth Dekker, for BDO Limited.
Jonathan G. Bell, for Sino-Forest Corporation.
David Sterns, for the Objector, Robert Wong.
Yonatan Rozenszajn, for Invesco Canada Limited, Northwest & Ethical Investments LP and
Comit6 Syndical National de Retraite BAtirente lnc.
Peter Osborne, and Shara Roy, for Emst & Young LLp.
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ENDORSEMENT

1

G.B- MORAWETZ R.S.J.:- On December 13,2013,I heard three motions. On December 27,
2013, the motion records were endorsed as follows:

(a)

Motion Record of the Plaintiffs

I
Page 4

(Claims and Distribution Protocol)

I

The motion is granted. The Claims and Distribution protocol is approved.

I

Reasons

(b)

will follow.

Motion Record of the Plaintiffs

(Motion for Fee Approval)

The fees and disbursements of Koskie Minsky LLP, Siskinds LLP and
Paliare Roland Rosenberg Rothstein LLP are approved in the requested
amounts. Reasons will follow.

(c)
2

Motion Record of the Plaintiffs in the U.S. Class Action The motion is
granted. The fees and disbursements of Cohen Milstein Sellers and Toll
PLLC are approved in the requested amount. Reasons will follow.

These are the reasons in respect of all three motions.

Background

3

The facts have been extensively reviewed in previous endorsements.

4 on March 30, 2012, sino-Forest corporation ('SFC'), sFC applied for and was granted
protection from its creditors pursuant to the Companies' Creditors Arrangement Act, R.S.C., 1985,
c. C-36 (the "CCAA").
5

The CCAA proceedings were commenced following the publication of allegations on June 2,
201I that SFC was a massive "Ponzi" scheme and that its public disclosures contained
misrepresentations regarding its business and affairs.

6

This action was commenced under the Clws Proeeedings Act, 1992, s.o. 1992, c. 6 (the
"CPA")' Class proceedings were also commenced in the province of Quebec and New York State.

7

In November 2012, a settlement, conditional on court approval, was reached with Ernst &
Young LLP ("E&Y') which provides for payment of $l l7 million in full settlement of all claims
that relate to SFC as against E&Y, Ernst & Young Global Limited, and their affiliates.

8

I

on December 10,2012,1 granted an order (the "Sanction order',) sanctioning the plan of
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Comprornise and Reorganization, dated December 3,2012, of SFC (the ,'Plan"), pursuant to s. 6
the ccAA. The reasons are reported atsino-Forest corporation (Re),20l2oNSC 7050.

of

9

On March 20, 2013,1granted an order approving the settlement with E&Y (the "Settlement
Approval Order"). The reasons are reported at Labo,urers' Pension Fund of Central and Eastern
Canada v. Sino-Forest Corporation,20l3 ONSC 1078. The Settlement Approval Order provides
that the net settlement proceeds (net of class counsel fees and other expenses) are to be distributed
among Securities claimants (excluding the defendants and their affiliates).

l0

Both the Sanction Order and the Settlement Approval Order were the subject of a leave
application to the Court of Appeal for Ontario. The rnotions for leave to appeal were dismissed,
with reasons reported at Lsbourers' Pension Fund of Central and Eastern Canada v.-Sino-Forest
Corporation, 2013 ONCA 456.
(a) Claims and Distribution Protocol

ll

The plaintiffs bring this motion for an order approving the proposed Claims and Distribution
Protocol (the "Protocol"). The Protocol sets out the process for the allocation and distribution ofthe
net proceeds of the settlement with E&Y.

12

The E&Y settlement resulted in the establishment of a settlement trust for the settlement
proceeds. Paragraph 4 ofthe Settlement Approval Order appointed the plaintiffs as representatives
ofpersons who purchased Sino-Forest securities ("Securities Claimants") for the purposes of the
settlement. Paragraph 5 appointed Koskie Minsky LLP and Siskinds LLP (together "Canadian Class
Counsel"), along with Paliare Roland Rosenberg Rothstein LLP ("Insolvency Counsel"), as counsel
for the Securities Claimants. Paragraph l7 of the Settlement Approval Order provided that
Canadian Class Counsel and Insolvency Counsel were to establish a process for the allocation and
distribution of the net settlement proceeds among tl-re Securities Claimants and that such process
was to be approved by the court. The Protocol is now before the court for approval,
The Protocol

13 The Protocol provides that Securities Claimants (subject to certain exceptions) are to
participate in a claims process to receive compensation from the settlement. Compensation is to
be
based on:
(a)
(b)

the losses suffered by each Securities Claimant attributable to the alleged
misrepresentation; and
the strength of different types of claims that each Securities Claimant
advances against

14

E&Y.

As counsel to the plaintiffs submits, this means that persons with stronger claims would
receive more on a per dollar of loss basis than persons with weaker claims. Specifically, a claim for

Page 6

purchases with fewer litigation challenges would receive more on a per dollar of loss basis than a
claim for purchases with greater litigation challenges. Counsel submits that this approach reflects

the risks of different claims and that to differentiate on this basis is reasonable and appropriate.

15

Counsel to the plaintiffs submit that the purchases are divided into three date ranges to reflect
the varying risks faced for claims arising from purchases made within these different time periods:

(a)
(b)
(c)

March 18,2008 to August I l, 2008;
August 12,2008 toJune 2,2011;and
June 3,201I to August 25,2011.

These purchases were respectively assigned risk adjustment factors of 0.30, 0.45 and 0.1 5
(increased to 0.25 if the claimant had filed a CCAA claim) to account for the strength of the

different types of claims.

16

The exceptions to the claims process are for:

(a)

17

note holders whose interests are represented by counsel to the Initial
Consenting Note Holdersl and who will receive a fixed payment of $5
Million in aggregate;

(b)

persons excluded from cornpensation by paragraph

(c)

Approval Order; and
persons with no claim against

l8 ofthe Settlement

E&Y.

Counsel to the plaintiffs submits that the Protocol should be approved as it provides a fair and

reasonable process for the allocation and distribution ofthe net settlement proceeds.

18

The Protocol has wide support.

The Objections

19

Canadian Class Counsel received l4 objections to the Protocol. Counsel submits that four of
the objections provided no reason and that three ofthe objections did not provide relevant criticism,
focusing on irrelevant matters, such as that the other defendants have not agreed to settle, that the
Ontario Securities Commission is ineffective or, that the Settlement Approval Order ought not to
have been made. Counsel advises that the remaining seven objections related to the Protocol. One
objection stated all settlementproceeds should go to the note holders before any equity claimant is
paid. One objection stated the opposite, that note holders should not be entitled to any compensation
because they already received Newco shares. This same objection also stated that post-June 2,2011
purchasers who filed a CCAA proofof claim should not receive greater compensation than those
rvho did not file a proof of claim and generally was critical of the May 14,2012 clairns procedure
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order. Three objections stated that post-June z,2}|Ipurchasers should not receive less than
pre'June 2,2011purchasers or the discount should not be as great and that damages should be
calculated differently where shares were held after August 25,2011. Two objections incorrectly
asserted that claims for purchases before 2012 are not entitled to compensation.

20

Canadian Class Counsel submits that the concems raised in these objections were considered
in designing the Protocol and that Canadian Class Counsel endeavoured to balance the competing
interests of the Securities Claimants.

2l

At the hearing, only

22

Mr' Wong's objection is limited. It

one parfy,

Mr. wong, raised objections of

a substantive nature.

concems the compensation to be received by claimants
depending on when they made their purchases.

23

The difference in the positions taken by the plaintiffs and Mr. Wong centres around purchases
occurring from June 3,2011to August 25,2011 .

24

Mr. Wong proposes that a fairer and more reasonable allocation for this time period is to
assign such purchasers a risk adjustment factor of 0.01 (or 0.05 for purchasers who filed a CCAA
claim) and to apply the differential to the risk adjustment for purchasers of SFC shares from August
12, 2008 to June 2,2011 such that the risk adjustment for those purchasers would change from 0.45
to 0.59.

25

Mr' Wong submits that the reason for his requested adjustment is that there can be no doubt
that purcbasers of SFC shares after June 2, 201 I knew of the nature and scope of the alleged fraud
in SFC when they bought their shares and that they willingly and knowingly assumed the risk that
the allegations were correct. Accordingly, Mr. Wong submits the purchasers should have little to no
expectation of benefitting from the settlement and should receive only nominal consideration in
exchange for the release of their claims. He further submits that purchasers who bought shares in
SFC after the release of the report willingly assumed the risk that their shares would be worthless
and that these purchasers should be given nominal consideration to reflect the fact that they

willingly bought

shares

of

a company they knew or ought

to have known was potentially fraudulent.

26

Counsel to Mr. Wong submitted that the considerations set out in Zaniewicz v. Zungui Haixi
corporation,20l3 0NSC 5490,44 c.P.c. (7th) l7B, ("zungui"), should not be applied .rn zungui,

class counsel argued that no compensation should be paid to parties who purchased shares on
August 22,2011, the date that E&Y announced it had suspended its audit for the corporation for
2011' Further, if any consideration was to be given to these purchasers, counsel proposed that it be

discounted by 98.5%6- Perell J. disagreed and amended the plan of allocation so that these
purchasers could participate, albeit at an 80o/o discount.

27

Counsel to Mr. Wong submits that this case differs from Zungui in many important respects:

Page 8

(a)

(b)

Zungai did not involve any allegations of fraud on August 22,201I and the
critical event was the announcement by E&Y that it had suspended its
audit ofthe corporation for 2011. Counsel submitted that unlike this case,
there was no analysis report laying bare the nature and scope ofthe alleged
fraud. Specifically, the report on SFC foreshadowed precisely what
followed such that purchasers knew or ought to have known what they
were risking.
Shares in Zungui traded for mere hours after the announcement on August
22 andby contrast, shares in SFC traded for more than two months after
the release and were widely reported on.

28

Canadian Class Counsel did acknowledge that establishing a rate of discount is difficult and
that three different time periods were established to reflect the varying risks for claims arising from
purchases in the different time periods. Counsel emphasized that claims from June 3, 2011 to
August 25, 2011 had already been assigned a risk adjustment factor to reflect the position put forth
by Mr. Wong. However, counsel emphasized tlrat a steep discount did not necessarily mean that
there was no claim and that reasonable compensation should still be paid to such claimants as it
could not be said with certainty that these purchasers were aware of the fraud.

29

Further, counsel also submitted that four of the five representative plaintiffs were in agreement
with the Protocol.

30

Canadian Class Counsel also emphasized that they had been involved throughout the process
and, while no plan was perfect, this Protocol, having been heavily negotiated, should be approved as
being fair and reasonable.

31

I have not been persuaded by the submissions put forth by counsel to Mr. Wong. While there
is no doubt that after the report was released, on June 2, 2071, there was increased skepticism with
respect to the operations of SFC, in my view it cannot be said that the purchasers were aware that
the activities were fraudulent. Rather, I accept the position that any purchase was risky, but this
increased risk has been addressed through the discount factor. In arriving at my conclusion, I have
also taken into account that four of the five representative plaintiffs are in agreement with the
Protocol. In my view, this is a significant factor.

32

ttt ,tr" lgsr'lt, the Protocol is approved. In my view, it provides a fair and reasonable process
for the allocation and distribution of the settlement proceeds.

(b) Fee Approval - Canadian Class Counsel and Insolvency Couns€l

33

I now tum to the motion for approval of the fees and disbursements of Canadian Class
Counsel and Insolvency Counsel in the amount of$17,846,250.00 (exclusive oftax) for fees and
$ 1,737,650.84 for disbursements.
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34

The fees and disbursements request is made in accordance with the executed Retainer
Agreements between Canadian Class Counsel and the plaintiffs.

35

Counsel submits that the Retainer Agreement is the starting point for the approval of counsel
fees in class proceedings and that the first step is for the court to determine whether the fees and
disbursements as provided for in the Retainer Agreement are fair and reasonable, failing which the
court has the discretion to determine the amount owing to class counsel for fees and
disbursements.

36

(a)
(b)

I
I
I
I
I
I
I
I

the risks that class counsel assume; and
the success achieved.

37

Counsel submits that the requested fees and disbursements are consistent with the retainer
agreement entered into with the plaintiffs and are fair and reasonable. Counsel submits that the

requested fees are within the range ofpercentages that Ontario courts have approved in the past. As
noted by strathy J., (as he then was), in Baker (Estate) v. sony BMG Music (canada) Inc.,20ll

ONSC 7105, 98 C.P.R. (4th) 244, at para. 63, fees in the range of 20% to 30yo are very common in
class proceedings and there have been a number of instances in recent years in which this Court has
approved fees that fall within that range.

38

Ir

There are two main factors in these determinations:

Counsel points out that in this case, the requested fees are 16.9To
notionally attributable to Canadian claims.

of the settlement that is

39

Counsel also submits that they took on a significant risk for claims against E&y because of
the multiple legal impediments to establishing liability and recovering damages against an auditor
under Canadian and U.S. law - even if there was wrongdoing.

40

In addition, counsel points out that they took the risk of no success and minimal recovery,
while at the same time having to devote a massive amount of time, money and other resources to the
prosecution of this action. Counsel submits that they committed millions of dollars in resources to
this action, including 23,000 lawyer hours (with a time value of $8.6 million) and out-of-pocket
disbursements exceeding $1.7 million.

4l

Finally, the settlement obtained - $117 miilion - is the largest auditors'settlement in Canadian
history, which leads to a conclusion that counsel successfully achieved a very good settlement.

42

In their factum, counsel set out, in detail, the approach to fee approval in class proceedings.
Reference was made to the cPA and to the following cases: Baker (Estate), supra; Cassano v.
Toronto-Dominion Bank (2009), 98 O.R. (3d) 543 (S.C.J.) at paras. 59 and 63; Parsons y. Canadian
Red Cross Society Q000),49 o.R. (3d) 281 (s.c.J.); and sayers v. shaw cable Systems Ltd.,20tl
ONSC 962, 16 C.P.C. (7th\ 367.

Page
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43

By way of comparison, Strathy J. tn Baker (Estate), supra, atpara.63, stated that fees in the
range of 20o/o to 30o/o are "very common" in class proceedings. ln Hislop y. Canada (Attorney
General) (2004), 3 C.P.C. (6th) 42 (S.C.J.) the percentage was l8%. In Wilson v. Servier Canada

Inc. (2005),252 D.L.R. (4th)742 (s.c.J.), the recovery was20Yo and in cassano, supra, the court
approved fees of 20%d.ln Cannon v. Funds for Canada Foundation,2013 ONSC 7686, Belobaba J.
approved fees of 33% based on the retainer agreement. He also stated at para. 8 that "contingency
fee arrangements that are fully understood and accepted by the representative plaintiffs should be
presumptively valid and enforceable, whatever the amounts involved."

44

In this case, as noted above, the requested fees are 16.9% ofthe settlement that is notionally
attributable to Canadian claims.

45

I have also taken into account that there was a certain recovery risk from the outset ofthe
litigation and that there was a risk ofprosecuting a difficult and expensive case. These issues were
also referenced in my endorsement approving the E&Y settlement.

46

Finally, a settlement of

$1I

7 million constitutes a significant success in this proceeding.

47

Having considered the written submissions and having heard oral submissions, and in the
absence of any substantive criticism of the requested fees, I am satisfied that the requested fees and
disbursements are consistent with the Retainer Agreement entered into with the plaintiffs and are
fair and reasonable.

48

Apart from the fee request, counsel request an honorarium payment of $15,000 to Mr. Wong
in recognition of his assistance prosecuting this action. This request was not opposed and, in my
view, is reasonable in the circumstances.

49

In the result, an order shall issue approving the fees of Canadian Class Counsel in the amounts
requested and also approving the honorarium payment of $15,000 to Mr. Wong.

(c)

Fee

Approval - U.S. Class Counsel

50

There was also a motion for approval of the fees and disbursements to Cohen Milstein Sellers
Class Counsel") in the amount of Cdn $2,340,000 for fees and US $l5l,6l l5
for disbursements. The fees and disbursements request was rnade in accordance with the Retainer
Agreements between U.S. Class Counsel and the lead plaintiffs in the U.S. class action and, as
counsel submits, is consistent with counsel fees approved in other class actions by Canadian and
U.S. courts.

& Toll PLLC ("U.S.

51

l

The plaintiffs and class counsel in the Ontario, Quebec and New York class actions agreed to
a "notional" allocation of the settlement amount between the Canadian and U.S, claims for the
purposes of determining class counsel fees. They agreed that the fees of Canadian Class Counsel
will be determined on the basis that 90o/o of the gross settlement is allocated to the Canadian claims
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and l0%o of the gross settlement is allocated to the U.S. claims.

52

Based on this notional allocation, l0% of the E&Y settlement is $l1,700,000 and U.S. Class
counsel request attorney fees of20Yo ofthat amount or Cdn $2,340,000. U.S. C|ass Counsel
submits that the fees and disbursements requested are consistent with Canadian and U.S. law, and
are othet'wise fair and reasonable having regard to the litigation and recovery risks undertaken and
the success achieved.

53

As set out in the factum, there were no challenges to the fees requested by U.S. Class Counsel.

54

Consistent with my reasons with respect to the fee requests of Canadian Class Counsel, I am
satisfied that the amount requested by U.S. Class Counsel is fair and reasonable and is also
approved.

G.B. MORAWETZ R.S.J.

1

As defined in the Plan, Plaintiffs'Motion Record, Tab 10, Schedule A.
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fft fn Cir of Detroi v.
Grinnell Cory.. 495 F.ld 448 t2d Cir. l97a), at 470, rhc Court
of
-nccd-i
Appcals for rtrc sccond circuir. srarcd rtrat
"mor. is
ih"n . ,.r.r" ririi"g ii
facrors. Such a list. standing atonc. can
j;*;;ningful
Buidance.- onc
comm€ntalor has ref.rrcd ro rhe_l.irrs of fectors
icss<rtially rn"uniogtis
""*;-t;
as
Un ,L,,, s."
Dawson ll. srprc. nor. E?. ar 9ZZ.

llt

Sec. Mowrey. srrp.a. note 9l..ar J{X-06: Nore. *Compuring
AnorncJ,s Fers in Clats
Acrions: Rcccnr Judiciat Gdidclinestryljl roitllril e cr_. L. Rcv. 630. at
632-33 (hgcinafier rcfcrcd ro as *Rcccnr
Jutrcilf 6Ua.l'i#1, Smirll. -Srandards for
Judicial Approvat ol Auomcys.e.o in Cfo,
l,",An.iJii.pr* Lirigatiod,. (t977).
20 How- LJ. 20, ar 2E-2e: ind Norc "Air;#'il
lt*ru"o

Simultaneous Ncgoriarioo an-d Scrrlcmcnr

crcercd by rhc

;l ;n.,.jJil siarurority Aurhorizcd
?..lfiuq. zn et 80?.0E.

arromcys' Fccs in e Tirlc Vll Oass Acrion- (t 9l8),
Sr
I le
f

e

f2l

The earlicr eppmech is dcscribcd in Mowrcy.
,rgra. norc 91, ar
See

Miller. ,tnorzevs'

Fees

in

jj4JE.

Clast Acrionr ( l9B0), at 6G62.

ln Crr), ol Detroit v- Griaacll Cow., supro.norc I17, ar 469, rhc Coun statcd
rhal .tflor
$c sake of rhcir orvn inrcgriry. tire iniegnry of rrr. -t.gd
and rhc i"t""rr"'"i
;tl;io,.
rrurc zJ. rr ts tmportrnl rh.t lhc coufls slrould
avoid awarding .winafafl fccs. aia ilar
they should lilericc rvoid cvcry apprcararcc of having donc
so;.
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of AppcaLs
Crucial to this dcvcloPmeat were two decisions of the Court
&
Radiator
v'
American
Inc'
Builders,
Brothers
Circuit in Lindy
to, tr,"
a
bring
soughr.to
snd
61h615r21
ihese
decisione
CorP.tD
class.action
in
fees
judicial
attorneys'
of
assessment
to the
ls
liticatio& In view of thc impact of the so-called " Lindy approacn ' lt
nec.-essary to describe it in somc detail.

fitij
'iioiiiiirir"ry
ilil.t* ti,i"o

The Lindy case was an anrimtst class action that tcrminated with the
the
creation of a-settlement fund from which the class lawyers, relying on
memb€rs
of
class
efforrs
on
behalf
fces
for
common fund doctrine, sought
*f,orr they had no contingent fee agreerncnc. In an express e ffort.lo
"iift
rarionalize fec determinarior\ rhc Third circuit court of Appeats devlsec a
merhoA inrended to achicve thc fundamcntal objectivc of fee determination
in class actions "to compensate thc attomcy lor the reasonable value Of
..r"i"o benefiting the unrepres€ntcd claimant".l2l Brictly, the- prescribed
method of fee assessment firsr requhes the court to calculatc the number ot
The
compensable hours spent by the lawyer in aclivitiG on bchalf of the class.
"normal
value,
that
is,
lawycr's
the
liy
its
amount of time is thln mulriplied
;it[ng rar€", r2t which conceivably may varylor differcnt acdvities. Afier the
irrJfr"g pr"O"ct, which thc Court teimed-the "lodestar", is calculated, it is
aOjustei'io tafte accounr of two factors: the quality. of work demonstrated by
thi lawycr in the conduct of the case. and thc factrhat p-aymcnt of the lauryer
is contingent on success.l26 After the reasonable value of the lawyefs scwrces

-

tu

Pa- I9?2), vacatcd and rcrnandcd.4NT F'2d 16l (ld Cir- 1973)
-Llndy
on remand 3S2 F' Supp' 999 (ED' Pa'
'f-),
(en
bonc)
{rhc larEf hcrcirufrcr rcfcrred ro !s
540 F2d 102 {ld Gr. 1976)
iiunay
aolution ol thc LJzd), s'randards is describd in Eaneu v. Kalino*ski,
i0t.{)3' Fot t dcscription of ths newcr approacb'
c5E
Sopp.589 (M.D. Pa, l9?&).
"trt 9u-toe; Mowrcy' sr4pra' norc 93' at 138-4Ol ald
|
16.
notc
s,pro'
l,tonod'.
,r.
at lSll-13'
Harvanl DevclbPmcnts. try.a. nolc

341 F. Supp- l0?7

(ED.

itri.rrcr i.t"i""ircr

rclcrrcd .o

isiiil."a
ti\.t1"
t'

i

5t.ii'

lll.

ttt Se City of Detroi, r. Grianell Corp., Jry.o- notc I t ?. \^'hich prcscnred a similar aoalysis'
HiSlwaf
,+noihcr influcntial aPPellatc court dccisiotr utas Johnson v' Gcorgio
'Ex7r'ey'
bc
*ttitt ctabtish?d rvclvc tactors thar should
(3itt

cit rlill.
l--- cdt F:a zta
oul a
by r coun in artcssing tawyas' fces bul, nlike lindy' did not s€t

;lrcj

rtcpby-step rnclhod of compuratbn.

tla Lindv
l3,t

I, tnpra, notc

122'

at

167.

rrpra' note llE' at
s.c Morvrcy. rtlpra. nolc 91. at 3ZJ-25: Rcccnt Judicial Guid:linCs.
l5o'
n
ol?: ana nirvaia Dcvclopmcnts. rupra. notc I tl' at l5ll'
bc assfncd to thc work
Thctc has b.cn somc controvcrsy whether hourly ralcs can
of scrviccs that arc not
lespcct
g."*.
i?
p.rfor*j by ct.ss lewyc6. Hourly i"rtt 1t
ol
performcd on a conhntcnt u"sislnt' tncrtf"ti lcnd thc-sclucs to the csublishmcnt
almost-invariably
is
howcvcr,
srarx.
unirco
Wrighr- rnd Millcr' stryra'
undcnakon by trwycts on *nini*t basis' For examplc'
(at 22t):
"
as
follox's
obscred
i,C (Con S,.tpp. lgEl t-$1803.

ffi;fi-r;. d.* f;ia,t* t;.;;
"""

Zl

Vof.

ihat.c4n bc altributcd to rll lawyers
lTlhc norion rhrt tlrc.c are fircd hourly rat6
serviccs is somewhal or arr
of.tbdr
rhc-worrh
end used es objcclivc ;;;;
for contingenr fee lawycr." sincc tinr and
illusioo, Th6c rat6 fr"t .*.t
"iitr"a
practicl'
of
tyPc
houdy ralcs arc irrcl.vant for tbcir

srPra' notc E3'
s€e. also. Mowrcy. srgra- norc 9J. 8t 324' and Newbcrg
at I l4E.
t25 Linde !. suPru'

nor. f21 at 166-69'

vol' 3' $6924d'
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on bchalf of the entirc class is determined. the unrepresented class members
paya pcrceniagc of thar amounl equal to their percentage recovery from the
fund- rzrfn Undy
!1, the Third Circuit Coun of Appeals rifin.d the analyrical
process by providing a fullcr explanarion of rhe-cbnfngency and quality of
work factors.l2t

.

As indiqated above, the intention oI the Lindy decisions was ro rarionalize the method of fee assessment by putting it on a urore objcctt"e u.ris rr,uo
was hitherto evidenr in rhe use of a percenule formuJa. while, by comp"ri*"
to the earlier method of fee .ss€ssmenr, the"Lindy approach do*i ryriJr.ii."
the method of fee assessment, it remains r ruui.ri"r exercise in-which the
courl, at eacb stage of the analysis, musr makc judgments about mattcrs
rncapabl€ of precise quantificalion.

stardng point. the determination of the time spent by rhe

,--__EIu1,:1 "
rawyer'
obliges the courr ro render subjective judgmenrs. The coun husr
ascenain wherher rhe lawyer's activiriesin ropLt ir which rime is
claimJ
did, in fact, enure ro the blnefit or the ctass.ricin i",".-i"i"g the amount
oi
compensable rime, courts
r-o. cnsure rhar lawyers dJnor *g"g.

t:.f
in
ynneceq{y preparation and duplication of effort in order to inflaie-their
fees. r30 The narure of rhe inquiry demanded by rhe emphatis
on ti-u ,p"nt
behalf of thc class requircs lawycrs to subrnit, and'therefore to maintain,
"r,

comprehcnsive information about their activities. A further incentive to keep
precisc rccords has been crcated by the pracdce of some courts
of disregarding unrccordcd timc. unlcss it can be substandared by orher means. D I

As we have indicated--thc rrndy decisions require courts to rnultipry the
hours spent on bchalf of thc crass by rhe "normal billing rate". rn i"iriri"t
this dircc.ri'e. courts appcar to have adopted differenr approaches. whili
some decisio-ns appear to take a subjective approach, relyiij
on rhe lawyer,s
statemenr.of his hourly rate, others prcfcr -to assign a iatc based
on a
consideration of more objective standards. I l2
As w.e
!a5 explained, thc,llodesrar" _ which is the product of the rime
spent on behalf of the class_multiplicd by thc..norrnal biliing rate" _
*uy G
increased lo reflect the influence of rwo factors, namely, t[" quatityoirti
r17 Scc tc.xt

t2t

accompanving notc l?4, supra-

Und! tl. ttqro,.torc lZ2. ar I l& lg.

f:eS€G NJq,bcrg. rupra, lr:lr.

I

19-20.

t3. Vol. l,

g6925.

at I l5$56, and Morrrcy, srprc. notc 9f,

ar

lsosce Note. "compuring Atrorn.y's Fees in
Individuar and cras: Acrion Anrirrust
Uripdon" ft972f. 60 Calif. L Rcv. 1656. sr l6f7: Dawsotr lL rrprd. norc 87. tt9?:l-Zl'
Movrcy, sapro. oorc 9J. ar 322-23: Smirh, supru. Dorc I tE. ar-64-66; Rcccnr Judicial
Guidclines, npra, norc 8. at 644: Harnrd Dcvdopmctrs. ,rym, rrcrte lll. rr 1617;
and Wrighr and Miller- rgro. nor 77. Vol. 74 (Cun. isupp- t93 iy. S 1E03. at 2Zt_29.

lrlScc Maaual. rurra. nore

| 16. 91.47, ar t0j: Srnj*r. rupmr note
Ncwb3ry 5qe;q. notc 83, Vol..3, g6f25, ar I 153-54.

ltg, at

l9{l:

T

and

rrl For clamplc, in Ciu of Detdt y. Grjnrpll Cory.,
supra, note I 17. at 471, fte Court
rcfcrrcd to -lhc hourly amounr to which attorDcys of tikc skill in thc arca would
typically bc cnddcd for a givcn lypc of work-.
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lawyer's work and the contingent nature of success. In assessing the former. a
court is iatcrested in the qualiry of work demonstrated in the course of the
particular litigation, rather than in an evaluation of the lawyer's ability in a
gcneral snse.l3! This inquiry will include an cxamination of the lawyer's
pcrformance in court, conduct of negotiations, and administration of the
class action. If the quality shown is unusually high or unusually low, the
compcnsation is adjustcd accordingly.

ln evaluaring the quality of services rcndcred, a facror inevitabty cited is
the nature of the issues involyed in the class acrion. Not surprisingly, novel or
complex issues are thought to dcmand grearer ingenuity and industry in order
to bring the suit to a successful conclusion.l3a Whefter the litigatioo rvill be
judged to have this character may depend on whether the position of the class
has been assisted by the existence of legal precedent or antecedent govemment proceedings, cither of which likely will eas€ rhe msk of the class
135 The quality o( work also will be assessed having regard to the result
achieved. I 16 For exarnple, a larger recovery realized in a rclatively short
period of time normally demonstrates the exercise of superior skill by the
lawyer,

class lawyer,

The contingent nature of success is a factor that is to be considered
independently of the quality of work faclor. Incrersing the "lodestar" amount
and, hence, the fee award, to reflect this factor is inteoded to take account of
thc economic rcalitics of class litigation - or, more specincally, the financial
risk undcrtaken by a class lawyer- ll7

In

class litigation, compensation will be forthcoming only after the
investment of a substantial amount of time and effort by the lawycr. While
not receiving any remuneration for his or her work, the usual cxpenses of
running an office are being incurred. Moreover, substantial advances may be
made on behalf of the cl.ient to pay for thc enormous expcnses incurted in the

action. which would augment signficantly the financial

riik

aszumed by the

class lawyer.

In conducring lirigation on this

basis. the position

of a class lawycr

ttt ln Undv tI,

supra. nore 122. at I l?. Aldisen J-, who gavc thc opinion of thc Court
(Gibbons and Seirz JJ. concurrin8 in pan and disscndng in gart). slarcd that "comscl
v/ho posscss or who arc rcputcd lo possrss morc cxpcricrrcc. knowlcdgc and lcgal talcnt
gcncrally command houdy ratcs superior to those who are lcss endowcd Thus, the
qualiry of en atrorncy! work in gencral is a component of the rcasonable hourly ralc:

rhis aspccl of 'quali(y' is rcllccrcd in the 'lodcstar' and should not bc utilized to
autmrnt or diminish thc basic award undcr tlt rubric of 'thc quality of an altom€y's
worr- " (cmphasis in original). Scc, also. Mowrq. rqpto, nolc 93. at 307-ll. and
Nc+'bcrg rr.4pra. norc 81. Yol.3.96931. at ll98-99.

I

I

i

ly

Sce Ncwbcrg. sapro. norc 6J. !6933. ar 1200-02: Smirtl rupro. oo,. i
Mif lcr. sgrar. notc 77. Vol. 7A (Cun. Supp. l98l ), $ 1E03. al 23l-32,

rJ5 qce

I

E and Wrighr

and

n.62.lL

Ncwbcr& rqpra, norc t3. Vol. 3. $6933. at t200.

tl6 gqc [,(ewrcy. crgra note 93. at 3l | - 18,

ll? For a dlscussion of rhe cconomics ol class lirigation, scc Note, "Dcvclopmcnts Artomcy Fcc Awards in Anritrust and Sccuritics Class Adlions" (1980), 6 C.A.R,84, at
132.33, and t'lewbctg" nlpn. norc Ef. Vol. l. 56926r, ar I166-67,

6?7

compares unfavourably with that of a lawyer who performs non-continsent
work compensable on a certain or hourly basis. If a crass t"*y". ,u"t"",.oi
compensated in a manner that reflected the risk of failure, in addition to
being reimbursed for his investment of time and resources, it is argued that
lawyers would prefer to undertake other kinds of work for which-payrnent
was certain

I
I
I
T

A court's examination of the contingency factor at thc rermination of a
class acdon is an ex post tacto assessment of the probabilicy of succcss- Thc
court cngagcs in a rerroEpective inquiry in which the risk of failure is

I

been surnrnarized 35 f6lls'w5; lt8

I
I

evaluared from the perspcctive of rhc iimc rhe action was initiated. In
considcring thc contingcncy factor, courts have idcntified certaio elemenrs
that, in thcir vicw, bcar upon thc probability of success, Thcse elcments have

At thc outs€t it is hclpful to outlinc tbc varjour clcments of the conringcncy
factor. Analysis of these elemcnts will focus on thcir positivc or negarive JfccG
on cerrrinry of success. Thc risk of succes or failure iequires consiieration, for
cxamplc, of the presencc or absencc of prior govcrnmental procecdings or prior
legal prccedent. Thcse rwo elemeots are often cited as affcciing the contiagcncy
factor, bur thcir imponance can only bc assessed in light of the spccific facts oi
each con trowrsy.l t 391 For rhis reason. the likelihood-of obtaining a favorable
liability judgrncnr, and thc risks involvcd in proving damages even after liabitiry
is shown, arc particllarly important. Thc risk that the damagcs provcd will bc
disproportionate to the lidgation efforts expended, thus resultingin inadcquatc
compensation is elso present- The contingencies in obtaining cliss certification
prescnt another large hurdlc_ The decision to comrtt a lawyer,s dme, money and
pcrsonncl to rcsolution of the class action issues represenr a unique risk bome by
the attorney. thouglr the class represcnrativc rcmains pcrsonally responsiblc for
costs should the case bc dismissed. Addirionally, thc vigor and capabitities of the
defcnse may increase the difficulries. and the risk of litigating thc counsel fee
pe tition remains-

Although the Lindy approach was developed in rhe conrexr of an
application for fces from a settlement fund. its impact has exrended beyond
that context. Courrs have held rhar rhis approach ii ro be followed where the
defendant has agrecd !o pay reasonable attomg/s fees in addition to a
seltlement fund.lao Where fees are assessed pursuant to statutory fee provisions. the lindy approach also has influenced rhe method of fee calculation.l4l
rlr Ncwbcrg.ngro. notc tJ, Vol. 3,
$69!6. ar I165.
lle'T}e cffcct of prior govcrnmcnt proccrditgs appcar to bc uncertain,

Ir has bccn
suggcslcd thal fro(t| thc pcrcpecriw of the class lal|/ycr. rhc rist of faiturc will be
rcduccd wherc thcrc has bccn a criminal conviction or *,bcrc "substarrial iovc.rtigarions
undcnalcn \r rhc govcmrncrrt indicek that a private party caa prove guilt in a scparate
triaf'. Shon of e guilty plee or e guilry verdicr alrcr rrial- thcrc rill not bc e suLsuntial
rcduction in thc contingcncy facror. Howcvcr, in rhc coursc of a panicular proceding
cvidancc supporting thc class may bc gcncrarc4 whfuh would eitcnualc rhc risl. Thc
abscncc of any govcmrnental procccding aoccntuates thc coaplcxity and novdry of the
actioo. thcreby incrcasin3 thc dsk of failurc assumcd by counscl: scc Ncvbcrg srpro.
norc 83. Vol. 3. 96926b. ar I I?9. and 56926i. rr I180.

tQ Merola v. Atlan c Richlicld Ca.49l F.zd 292 (3d
Cir. 19741, aad Merola v. Atlantic
Richfield Co..5l5 F-2d 165 (3d Cir. t975).

t't Huthes r Repko,5?8 F.2d .+83 {ld Cir. 1978); Nrtkrots v, Board oJ Educatiott o/
Memphis Cit;- Scioo/s- 6t t F-Zd 624lSth Cir- 1979), cerr. denicd tfflS. Cl.2999(1980):
znd Copetand r MdRho .64l F.Zd 6E0 (D.C. Cir. l98O).
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whitc rherc has bcen some criticisrn of the bndv approach, 14: a recenr
srudy ofanorncys'fees in class actions cournissioned tyrire reo"rrriuoiriai
cenlc! l'l revcals its-imporrance. The sudy confirms rhat there i. ooo,i.,
lrend to emphasize rhe rime and labour expended Uy rf,. f"*y"" "

;,r?il;il;

demonstrates that the merhod of fee assessment'is not yet
sufticiently
consistenr ro warranr a concrusion that there is a firmty
estafii,.il-;.,li#.
Variations exist amons rheeleven federa couricir.ui-t
ioO
wirhin each circuir. H6wever, while ,n Liiay-iiiiih
has"*oogif;;;;
nor been risidlv
followed by alt courrs. ir has been g.n.r"ili
earlicr approach that emphasized the-amounf of the'recoverv.

ffip,.d-i^;;;;.;;;;ifil

b.

Prccedure

*.:i:.Yt*"1:1,.:, 11:-"yr:.f'T i" ct^a1s agtions arc derermincd by

:P-?j'.t-:,:h:1l,neupontr,.."ppu"uttooJi,r,JiJ[ir";.'fi.lJi'r,:i1
5trT"j;s""bf
with
the hearing:"::t:T11!-::^llt''.h:r,*,i,Li.*na,roi,i^Ji**Jy
for the approval or tr,.,Jti."menJif-,;dil;ffiffil',

that
*r4r.rs
are the.subject
uie suDJecl of
oI thi
the iavryer's
la$ryer's application ar"
are intendcd
intended to cornrre.nqq
comp€nsatcc
him forservices on behatf of clasr "pptr""tion whom r," l,^. n..'..rrrrra^rr,6r
he
has
no
coniracrual
-df;;r;ithii#
r

relations.la5

With his-application to thc courr for fces, a class lawyer
mujt submit
supporting affidavits and memoranda ourrining the basis
.ir rut .r"i.. 'irr"
lawyer musr provide a deuiled.-descnption oiif;e narure and
prog."rr;tii"
class action. his efforts on behalfof thicl"rr, .od rheir
resutrs.

for fees may be opposed by class members, eirher
a er9up,. uyrtrj oetendant. or bf orrrer rawyers
par'clpareo 9'
(he actlon. rc6 To a great extent, the source
ln i1
of payment will

^ .. {1

application

;il-h;;;

:lyj|-"tl
r12

l. $692i1d. ar I t48-50. and $6935. at lZ0J46. Sec.
also. Lcubsdorf. "The conringency Facror in Aaorncy Fec Awards" (r9gl).90 yarc
L'J,471. and Hcrzcr and Hagan. "praintilfs' a,r*n"n' Fecs in Derivirive and
crars

Sec N-ewberg, supra, note 83, Vol.

Actions" ( l98l l. 2 Litigarion 25.

l.l

Ser Millcr. srpra. notc I20.

ta

Sec

l'l

idro.

ch. 20.

Somc. class lawv615 L"t" applicd for altorn€ys' fccs
from rhc sharcs of class mcmbars
t{ho havc rerained their owr l:wyers. Thesc {tempts hevc mer with mixed rcsults.

Ceruin couns. concerncd wirh lh; aJs€ssmrnl of -doublc fccs". have refused to atvlrd
fccs in rcspccr
.of rcprcscnrcd class mcmbcrs. whilc otbcrs, adhcring srrictly ro thc
common fund docrrinc, havi ordcrcd rhat fces bc paid: scc Nc*b..g;,rp.o. -norc
Ca,
vol.3. $56980-69809. ar t2It-90.

'* L"*y.rt. oth.r than thc law-ver rchincd

by thc rcprcsanarivc plaindff. may bc par,
for rrr"t rai'*"n,.,i". prainriffs o, ioi"rren'on.
Yl1: ,h: class acrion has prodwcd a tuad. cirhcr as a rcsuli of . sclrlcmcnt or an
aoJuorcalron. lhcsc lewyers may apply lor fccs, challcnging thc fec applicarion of the
class lawycr. on rhc basis rhal *reii ilions harre contribuicd ro thc crcation
of th€ fund.
rhal thcir'scrviccs should bc compcnsatcd rccordingly.
liciprriag in rhe class acrion

as counscl

^nd

-. Compcririon for fccs obligcs thc cour( o dcal with c€rtain allocarional rnd
distributional qucsrioos. Whcrc rhc lawycrs and the defcndant sct c by agrccncnt borh
thc arnount of thc fee and ro whom ir ii to bc disrriburc4 thc approvai oirhc coun sdll

rs ncccsrary-

In the abscmc of agrccmanL tbc cortt will havc to-drtcrmirrc how a global

'
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determine who will challenge it. For example, in a settlemenl aBreement, if
the defendant has arranged to pay a fee over and above the settloment fund,
or if the defendant is liable t'o pay attomeys' fees under a statutory provision,
be will have an interest in att€nnptitrg to persuade the court to assess a lower
fee than that reguested by tbe lawyer. If the fee is to be deducted from a
settlement fund otherwise payable to thc class, class members will have an
economic intcrest in arguing that it is exccssive because it will reduce their
sharcs. [n vicw of this intercst, notice of an impending fce hearing is sent to
thern-

A controversial procedural issue has concemed whether the fec assessmcnt should be a hearing involving viva voce testimony, the prcsentation of
documenrary evidence, cross-examfuration, and pre-hearing discovery.l{7 The
alternative to such a formal proceeding is a court deermination relying
exclusivcly on documentary material. It seerns that the former type of hearing
is mandatory where it appears from the fec application that facts are in
dispute, errcn where there has been no formal challeoge to the lawyer's claims,
or wbere one or more objecting class members wish to present 6vidgns6-tl6
After the court has determined the fee, it must eonsider how ihe burden is
to be borne by rnembers of the class. The general rule is that class members
bear the burde\ on L pro ruta basis. Untrl resolved by a recent decision of the
United States Supreme Cowl" there was an issue whether class members who
have not claimed their shares should be required to contribute to attorneys'
fees on a pro rata basis. lt The Boeing Compary v. Van Gmrert,tag Mr. Justice
Powell, who delivered the opinion of the Courq stated that, since "[t]he right
to share the harvest of the lawsuit, upon proof of their idcntity, whether or not
thcy exercise it, is a bcnefil in the fund crcated by the efforts of the class
rcpresentadvcs and their @unscl",l:o class members who do not claim thcir
shares should nonetheless be obliged to contribute o\ z pro rats basis to the
award of attorneys' fees.
Once the amount of the fee is sertled, ir is a simple matter to secure
. payment- Before individual shares of the recovery are distributed to class
members, the fees are deducted from the fund and the amount of the
individual shares is reduced accordingly, t I t

amount is to bc dividcd arnong la*ycn claiming focs. If thcre is no agrccmcnl as to ths
fccs, thc court will dclcf,minc thc ildividual fcc applications of thc
various lawycrs, r.thcr thro asscss a global sun In cescs whcrc thc thcorcrical basis of
lhc rward of rhc attorncy's fcc ir to rcwerd scrviccs that havc bcncfitcd tbc clas.s
membcrs with wlrcrn tha lavycrs havc no contractual rclationship, thc inquiry ncccssarily will focts first on thc qucstion of whettrcr thc activiricr of thc panbular lawyer
bcoeficd fic dass.
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