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ENDORSEMENT
This Endorsement relates to my Endorsement of June 17, 2011. The following directions
[1j
take precedence over the directions provided on June 17, 2011.
On June 7, 2011, Nortel Networks Corporation ("NNC"), Nortel Networks Limited
[2j
("NNL"), Nortel Networks Technology Corporation, Nortel Networks International Corporation
and Nortel Networks Global Corporation (collectively, the "Canadian Debtors" brought a
)
motion requesting approval of a proposed protocol for the allocation of the proceeds of the sale
of their assets, the assets of the U.S. Debtors (defined below) and those of Noitel Networks U.K.
Limited (NNUK") and certain of its affiliates located in Europe, the Middle East and Africa
(collectively, the "EMEA Debtors" ) (the "Allocation Protocol" ).

A similar motion was also brought at that time by Nortel Networks Inc. ("NNI") and
[3j
certain of its U.S. affiliates (the "U.S. Debtors" ) in the Chapter 11 Proceedings before the United
States Bankruptcy Court for the District of Delaware (the "U.S. Court" ) (the "Chapter 11
Proceedings" ).

[4j

The hearing was conducted by video conference with the companion motion being heard
in the U.S. Court before His Honor Judge Gross. The joint hearing was conducted in accordance
with the provisions of the Cross-Border Protocol which was previously approved by both the
U.S. Court and by this Court.

[5j
NNUK.

Both motions had the support

of all

parties appearing,

save for the joint administrators

of

Allocation issues have arisen out of the Interim Funding and Settlement Agreement
[6j
("IFSA"), which was entered into in June 2009, between the Canadian Debtors, certain of the
U.S. Debtors and certain of the EMEA Debtors. The IFSA provides amongst other things, for
the parties cooperation in the global sales of Nortel's business units as well as for the parties to
attempt to negotiate the terms of an Interim Sales Protocol ("Protocol" ).

To date, the parties have been unable to resolve these allocation issues on a consensual
basis. This has resulted in a most unfortunate situation.

[7j

Nortel's insolvency is somewhat unique. The sale of its business units has created a
sizeable asset pool. With the exception of the IP Transaction, the auction for which commenced
on June 27, 2011, the Canadian Debtors, the U.S. Debtors, the EMEA Debtors and their affiliates
have now divested substantially all of Nortel's material worldwide assets. The proceeds of these
divestitures —some $ 3 billion currently with a minimum of a further $ 900 million expected to be
added upon consummation of the patent portfolio and related asset transactions —now sit in
escrow awaiting the resolution of allocation.

[8j

This allocation issue, together with the resolution of the EMEA claims and the U.K.
pension claims, lies at the heait not only of these CCAA proceedings, but also the Chapter 11
Proceedings and proceedings in the United Kingdom. As the Monitor noted in its 67'" Repoit:
"Simply put, they are matters that must be resolved before any creditor of an applicant (and

[9j

-Page3likely any other Nortel debtor) can expect to receive a meaningful distribution
amounts that have now been outstanding in most cases since January 2009.

on account

of

[10] The Canadian Debtors have no significant secured creditors. The Canadian Debtors do,
however, have significant unsecured creditors, most of whom are individuals who are employed
or were formerly employed by Nortel. Many of these former employees are pensioners and this
group have unsecured claims for both pension and medical benefits.
There are also significant employee and former employee claims against the U.S. Debtors
and the EMEA Debtors.

[11]

For many of these individuals, the delay in receiving a meaningful distribution can be
significant. It is not just a question of calculating the time value of money. For this group of
creditors, time is not on their side.

[12]

[13] This issue is international in scope. It is also a public-interest issue. A protracted
in resolving the impasse surrounding allocation is highly prejudicial to this group.
[14]

In making these comments, I do not mean to suggest that the claims
groups are not of equal significance, The reality is, however, that the timing
distribution may be less critical for a financial player as opposed to an individual.

delay

of other creditor
of a receipt of a

[15] The difficulty in resolving the allocation issue that is before both the U.S. Couit and this
Court is, of course, complicated by the fact that it is a multi-jurisdictional
issue. There is no
simple solution to the legal predicament that faces all parties.
[16] Decisions in respect of both motions are currently under reserve, The nature and length
of the arguments presented at the motion will necessitate careful drafting and separate rulings by
the U.S. Court and this Court. Both Courts are concerned that this delay will also delay
allocation proceedings and therefore distributions to creditors. Moreover, the risk of inconsistent
decisions and the uncertainty of the appellate process (with further risk of inconsistent decisions)
may further delay the progress of the cases.

[17] A protracted delay in the progress of the cases will only exacerbate an already
unfortunate situation for the many individual creditors. With extended delay comes uncertainty.
For many, uncertainty brings considerable stress and a bad situation becomes even worse.
Clearly, the consequences of extended litigation are not desirable.
[18] Both Courts concluded that the parties could benefit from the appointment of a mediator
so that they can continue to make progress towards the ultimate resolution of Nortei matters.
Consequently, both the U.S. Court and this Court directed that the parties, who participated in
the hearing on June 7, 2011, engage in mediation pending the release of decisions in both
motions.
The mediator will have the authority to include such other parties as he deems
appropriate, in his discretion.
The mediator has the authority, in consultation with the paries, to determine the scope of
the mediation, as he deems appropriate, including, without limitation, the allocation issue in its
entirety and global issues relating to allocation and claims.

[19)
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The mediator is authorized to select advisors of his choosing. The reasonable fees and
expenses of the advisors shall be reimbursed by the Canadian Debtors, the U.S. Debtors and the
EMEA Debtors.

[20]

[21]

The particulars

of the mediation

are as follows:

Mediator:

The Honourable Warren K. Winkler
Chief Justice of Ontario
Court of Appeal for Ontario
Osgoode Hall
130 Queen Street West
Toronto, ON
MSH 2N5

Timing:

To be arranged by the mediator

Participation in this mediation is mandatory.
mediation will be binding on the parties.

[22]

Any agreements

reached as a result of

[23] A settlement of the dispute being mediated shall also be subject to the approval of the
U.S. Court and this Court, on notice to parties in interest.
The paities shall recognize that mediation proceedings are settlement negotiations, and
that all offers, promises, conduct and statements, whether written or oral, made in the course of
the proceedings, are inadmissible in any arbitration or couit proceeding, to the extent allowed by
law. The parties shall not subpoena or otherwise require the mediator or any advisor to the
mediator, to testify or produce records, notes or work product in any future proceedings, and no
recording will be made of the mediation session. Evidence that is otherwise admissible or
discoverable shall not be rendered inadmissible or non-discoverable as a result of its use in the
mediation session. In the event that the parties do reach a settlement agreement, the terms of that
settlement will be admissible in any court or arbitration proceedings required to enforce it, unless
the paities agree otherwise.
Information disclosed to the mediator at a private caucus shall
remain confidential unless the party authorizes disclosure.

[24]

The mediator has the right, prior to the commencement of the mediation only, to
communicate with Judge Gross and me, for the purposes of obtaining background information.

[25]
[26]

The mediation process shall be terminated under any of the following circumstances:

(a) by a declaration by the mediator that a settlement has been reached;
(b) a declaration by the mediator
considered to be worthwhile; or

that

further

efforts

(c) for any other reason as determined by the mediator.

at mediation

are no longer
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[27] The Monitor is directed to circulate a copy of this endorsement
attended on the return of the motion on June 7, 2011.

to all parties

MORA

Date: June 29, 2011
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