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ENDORSEMENT

INTRODUCTION

f1] On January 14, 2009, Nortel Networks Corporation (“NNC”), Nortel Networks Limited
“(NNL"), Nortel Networks Global Corporation, Norte! Networks Internatienal Corporation and
Nortel Networks Technology Corporation {collectively, the *Applicants™) -vere granted a stay of
proceedings pursuant to the Companies’ Creditors Arrangement Act (“CCAA”) and Emnst &
Young Inc. was appointed as Monitor.

{2]  The Applicants have historically operated a number of pension, benefit and other plans
(both funded and unfunded) for their employees and pensioners, including:

(@) Pension benefits through two registered pension plans, ;he Nortel Networks
Limited Managerial and Non-Negotiated Pension Plan and the Nortel Networks
Negotiated Pension Plan (the “Pension Plans™); and

()  Medical, dental, life insurance, lon g-term disability and survivor income and
transition benefits paid, except for survivor termination bene Ats, through Nortei’s
Health and Welfare Trust (the “HWT™),

[3}]  Since the CCAA filing, the Applicants have continued to provide medical, dental and
other benefits, through the HWT, to pensioners and cmployees on long-ter: disability (“Former
and LTD Employees”) and active employees (“HWT Payments”) and have -ontinued all current
service contributions and special payments to the Pension Plans ("Pension Pryments™).

[4]  Pension Payments and HWT Payments made by the Applicants to tae Former and LTD
Employecs while under CCAA protection are largely discretionary. As : result of Nortel's
insolvency and the significant reduction in the size of Nortel's operations, the unfortunate reality
1s that, at some point, cessation of such payments is inevitable. The Applicents have attempted
to address this situation by entering into a settlement agreement (the “Settcment Agreement”)
dated as of February 8, 2010, among the Applicants, the Monitor, the “ormer Employecs’
Representatives (on their own behalf and on behalf of the parties they |epresent), the LTD
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Representative (on her own behalf and on behalf of the parties she represents), Representative
Settlement Counsel and the CAW-Canada (the “Scalement Parties™).

[3]  The Applicants have brought this motion for approval of the Settlement Agreement.
From the standpoint of the Applicants, the purposc of the Settlement Agre=ment is to provide for
a smooth transition for the termination of Pension Payments and 'WT Payments, The
Applicants take the position that the Settlemnent Agreement represents ae best efforts of the
Settlement Parties 1o negotiate an agreement and Is consistent with the sririt and purpose of the
CCAA.

[6]  The essential terms of the Settlement Agreement are as follows:

(3) until December 31, 2010, medical, dental and life insurance benefits will be funded
on a pay-as-you-go basis to the Former and LTD Em ployees;

(b) until December 31, 2010, LTD Employees and those entitled to receive survivor
income benefits will receive income benefits on a pay-as-you-gy: basis;

(c) the Applicants will continue to make current service payments and special payments
to the Pension Plans in the same manner as they have been do:ng over the course of
the proceedings under the CCAA, through to March 31, 2010, in the aggregate
amount of §2,216,254 per month and that thereafier and throveh to September 30,
2010, the Applicants shall make only current service payments o the Pension Plans,
in the aggregate amount of $379,837 per month;

{d) any allowable pension claims, in these or Subsequent proceed:ngs, corcerning any
Norte! Worldwide Entity, including the Applicants, shall rusk pari passu with
ordinary, unseeured creditors of Nortel, and 0o part of any such HWT claims shall
rank as a prefercntial or priority claim or shall be the subject of & constructive trust or
trust of any nature or kind;

(c) proofs of claim asserting priority already filed by any of the Sett’ >ment Parties, or the
Superintendent on behalf of the Pension Benefits Guarantee Fund are disallowed in
regard to the claim for priority;

() any allowable HWT claims made in these or subsequent proceec:ings shall rank pari
Passu with ordinary unsecured creditors of Nortel:

(g) the Settlement Agreement does not extinguish the claims of t#2 Former and LTD
Employees;

(h} Nortel and, inter alia, its successors, advisors, direciors and cificers, are released
from ali fture claims regarding Pension Plans and the HWT, prov ided that nothing in
the release shall release a director of the Applicants from any e atter referred 0 in
subsection 5.1(2) of thc CCAA or with respect to fraud on the purt of any Releasce,
with respect to that Releasee only;
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(i} upon the expiry of all appeals and rights of appeal in respeet shercof, Representative
Settlement Counsel will withdraw their application for leave te appeal the decision of
the Court of Appeal, dated November 26, 2009, to the Suprerr: Court of Canada on a
with prejudice basis; !

() a CCAA plan of arrangement in the Nortel proceedings wi.! not be proposed or
approved if that plan does not treat the Pension and HWT clairiants part passu to the
other ordinary, unsecured creditors (“Clause H. 17Y; and

(k) if there is a subsequent amendment to the Banlkruptcy and l:solvency Act “BLA™)
that “changes the current, relative priorities of the claims aga:nst Nortel, no party is
precluded by this Settlement Agrecment from arguing the cpplicability” of that
amendment to the claims ceded in this Agrecment (“Clause H.2™).

(71 The Settlement Agreement does rot relate to a distribution of the HWT as the Settlement
Parties have agreed to work tewards developing a Court-approved dist-bution of the HWT
corpus in 2010,

{8}  The Applicants’ motion is supported by the Settlement Parties and by the Board of
Direetors of Nortel.

[91  The Official Committee of Unsecured Creditors of Nortel Networis Ine. (“UCC™), the
inforrnal Nortel Noteholder Group {the “Noteholders™), and a group of 37 LTD Employces (the
“Opposing LTD Employees™) oppose the Settlement Agreement,

(10]  The UCC and Noteholders oppose the Settlement Agreement, prircipally as a result of
the inclusion of Clause H.2.

[11]  The Opposing LTD Employees oppose the Setlement Agreement, rrincipally as a result
of the inclusion of the third party releases referenced in [6h] above,

! On March 25, 2010, the Supreme Court of Canada released the following: Donald trroude et af, v. Nortel
Networks Corporation et al, {Ont.) (Civil) (By Leave)} (33491) {The motions for directicnis and to expadite the
application for leave to appeal ar= dismissed. The application for leave 1o appeal is digmissed with ne order as 10
costs/La requéte on vue dobtenir des directives et ln requéte visant § accélérer la procédure de demande
d'autorisation d"appel sont reictdes, La demande d'autorisation d"appel est rejetée; aucune vrdonnance nest rendue
copcernant les dépens.): <hup:/fsce.lexum. umontreal.ca/en/news_release/2010/10-03-25.3a:t 3-03-25.3a.html>
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THE FACTS
A. Statns of Nortel’s Restructaring

(12]  Although it was originally hoped that the Applicants would be asle to restructure their
business, in Junc 2009 the decision was made to change direction and pursue sales of Nortel’s
various businesses.

[13] In response to Nortel’s change in strategic direction and the i sending sales, Nortel
announced on August 14, 2009 a number of organizational updates and changes including the
creation of groups to support transitional services and management during :he sales process.

[14]  Since June 2009, Nortel has closed two major sales and announced 4 third. As a result of
those transactions, approximately 13,000 Nortel employees have been o+ #ill be transferred to
purchaser companies. That includes approximately 3,500 Canadian emplo-ees.

{13) Due to the ongoing sales of Nortel’s business units and the streamlining of Nortel’s
eperations, it is expected that by the close of 2010, the Applicants” workferce will be reduced to
only 475 employees. There is a need to wind-down and rationalize benefits and pension
processes,

{16] Given Nortel's insolvency, the significant reduction in Nortel's operations and the
complexity and size of the Pemsion Plans, both Nostel and the Monizwor believe that the
continvation and funding of the Pension Plans and continued funding ¢ medical, dental and
other benefits i3 not a viable option.

E. The Settlement Agreement

{17]  On February 8, 2010 the Applicants announced that a settlement 2ad been reached on
issues related to the Pension Plans, and the HWT and certain employment rclated issues.

[18] Recognizing the importance of providing notice to those who wil be impacted by the
Settlement Agreement, including the Former Employees, the LTD Employees, unionized
employees, continuing employees and the provincial pension plan rugulators (“Affected
Partics™), Norte]l brought a motion to this Court secking the approval of an cXtensive notice and
opposition process.

[19]  On February 9, 2010, this Court approved the notice program for th - announcement and
disclosure of the Settlement (the “Notice Order”).

[20] As more fully described in the Monitor's Thirty-Sixth, Thirty-Nirta and Thirty-Ninth
Supplementary Reports, the Settlement Partics have taken a number of steps to notify the
Affected Parties about the Settlement.

[21] In addition to the Settlement  Agreement, the Applicants, the Monitor and the
Superintendent, in his capacity as administrator of the Pension Benefits Guarantee Fund, entered
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into a letter agreement on February §, 2010, with respect to certain m: tters pertaining to the
Pension Plans {the “Letter Agreement™).

[22] The Letter Agreement provides that the Superintendent will not oppose an order
approving the Settlement Agreement {(“Settlement Approval Order™). Additionally, the Monitor
and the Applicants will take steps to completc an orderly transfer of the Pension Plans to a new
administrator o be appointed by the Superintendent effective October 1, 2010. Finally, the
Superintendent will not opposc any cmployee incentive program tha: the Monitor deems
reasonable and necessary or the creation of a trust with respect to claims or potential claims
against persons who accept directorships of a Nortel Worldwide Entity ir: order to facilitate the
restructuring. '

POSITIONS OF THE PARTIES ON THE SETTLEMENT AGREEM INT
The Applicants

[23] The Applicants take the position that the Settlement is fair and rezsonable and balances
the interests of the parties and other affected constituencies equitably, In this regard, counsel
submits that the Settlement;

(a) climinates uncertainty about the continuation and termiration of benefits to
pensioners, LTD Employees and survivors, thereby reducing hardsh: p and disruption;

{(b)  eliminates the risk of costly and protracted litigation regarding Pension Claims
and HWT Claims, leading to reduced costs, uncertainty and potential disruption to the
development of a Plan;

(¢)  prevents disreption in the transition of bercfits for cutrent employees;

(d)  provides early payments to terminated employees in respec: of their termination
and severance claims where such employees would otherwise have had to wait for the
completion of a claims process and distribution out of the estates;

(e) assists with the commitment and retention of remaining erployees essential to
complete the Applicants® restructuring; and

&) does not eliminate Pension Claims or HWT Claims agains: the Applicants, but
maintains their quantum aud validity ag ordinary and unsecured clairrs.

[24]  Alternatively, absent the approval of the Settlernent Agreement, counel to the Applicants
submits that the Applicants are not required o honour such benefits or make such payments and
such benefits could cease immediately. This would cause undue hardship ;0 beneficiaries and
increased uncertainty for the Applicants and other stakeholders.
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(25] The Applicants- state that a centra] objective in the Settlement Agreement is to allow the
Former and LTD Employees to transition to other sources of support.

[26] In the absence of the approval of the Settlement Agreement or some other agreement, a
cessation of benefits will occur on March 31, 2010 which would have :n immediate negative
impact on Former and LTD Employees. The Applicants submit that exte-ding payments 10 the
end of 2010 1s the best available option to allow recipicnts to order their af irs.

[27]  Counsel to the Applicants submits that the Settlement Agreement arings Nortel closer to
finalizing a plan of arrangement, which is consistent with the sprit and purpose of the CCAA.
The Settiement Agreement resolves uncertainties associated with the outstanding Former and
LTD Employee claims. The Settlement Apreement balances certainty with clarity, removing
hitigation risk over priority of claims, which properly balances the inicrests of the parties,
including both creditors and debtors.

[28] Regarding the prionty of claims gomg forward, the Applicants rubmit that because a
deemned trust, such as the HWT, is mot caforceable in bankrupicy, 1:e Former and LTD
Employees ate by default pari passu with other unsecured creditors.

[29] In response to the Noteholders’ concern that bankruptcy prior to October 2010 would
create pension liabilities on the estate, the Applicants committed that they would not voluntarily
enter into bankruptcy proceedings prior to October 2010. Further, conssel to the Applicants
submits the court determines whether a bankruptcy order should be snade if involuntary
proceedings are commenced,

(30]  Further, counsel to the Applicants submits that the court has the Jurisdiction to release
third parties under 2 Settlement Agreement where the releases (1) are conected to a resolution
of the debtor’s claims, (2) will benefit creditors generally and (3) are not overly broad or
offensive to public policy. See Re Meicalfe & Mansficld Alternative 'mvestments If Corp,
(2008), 92 O.R. (3d) 513 (C.A.), [Meicalfe] at para. 71, leave to appeal refised, [2008] S.C.C.A.
No. 337 and Re Grace [2008) O.). No. 4208 (S.C.J.) [Grace 2008] at para. £0.

[31] The Applicants submit that a settlement of the type put forward sheyld be approved if it
is consistent with the spirit and purpose of the CCAA and is fair and rcasonable in all the
circumstances. Elements of fairness and reasonableness include balancing ti¢ interests of parties,
inctuding any objecting creditor or creditors, equitably (although not necussarily equally); and
cosuring that the agreement is beneficial to the debtor and its stakeholders generally, as per Re
Air Canada, [2003] OI. No. 5319 (8.CJ).) [4ir Canadz). The Applicants =asert that this test is
met..

The Moanitor

{32] The Monitor supports the Settlement Agreement, submittin g that tt .s necessary to allow
the Applicants to wind down operations and to develop a plan of ammangement. The Monitor
submits that the Settlement Agreement provides certainty, and docs so with ‘nput from cmployee
stakeholders. These stakeholders are represented by Employee Representat:ves as mandated by
the court and these Employee Representatives were given the authori’v te approve such
scttlements on behalf of their constituents.
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[3317 The Monitor submits that Clause H.2 was bargained for, and that (e employees did give
up rights in order to have that clause in the Scttlement Agreement; part:2ularly, it asserts that
Clausc H.1 is the counterpoint to Clause H.2. In this regard, the Settlement Agreement is fair and
reasonable,

[34] The Monitor asserts that the court may either (1) approve the Setti sment Agreement, (2)
not approve the Settlement Agreement, or (3) not approve the Settlement “.greement but provide
practical comments on the applicability of Clause H.2.

Former and L TD Employees

[35] The Former Employees’ Representatives’ constituents number =n estimated 19,458
people. The LTD Employees number an cstimated 350 people between the L TD Employee’s
Representative and the CAW-Canada, less the 37 people in the Opposing L TD Employee group.

[36]  Representative Counsel to the Former and LTD Employees acknowledges that Nortel is
insolvent, and that much uncertainty and risk comes from insolvency, They urge that the
Settlement Agreement be considered within the scope of this reality. 7The alternative to the
Settlement Agreement is costly litigation and significant uncertainty.

{37]  Representative Counsel submits that the Settlement Agreement is i:ir and reasonable for
all creditors, but especially the represented employees. Counsel notes taat employees under
Nortel are unique creditors under these proceedings, as they are not sophisticated creditors and
their personal welfare depends on receiving distributions from Nortel. The Former and LTD
Employees assert that this is the best agreement they could have negotiated.

[38] - Representative Counsel submits that bargaining away of the rgat to litigate against
directors and officers of the corporation, as well at the trustee of the HWT. are examples of the
concessions that have been made. They also point 1o the giving up of the vight to make priority
claims vpon distribution of Nortel's estate and the HWT, although the claim itself is not
extinguished. In cxchange, the Former and LTD Employees will receive fuaranteed coverage
until the end of 2010. The Former and LTD Employees submit that having money in hand today
is better than uncertainty going forward, and that, on balance, this Settlermiat Agreement is fair
and reasonable,

[39] In response to allegations that third party releases unacceptably corrpromise employees®
rights, Representative Counse! accepts that this was 2 concession, but submits that it was
satisfactory because the claims given up are risky, costly and very uncertain. The releases do not
go beyond s. 5.1(2) of the CCAA, which disallows releases relating to misrepresentations and
wrongful or oppressive conduct by directors. Releases as to decmed trust slaims are also very
uncertain and were acceptably given up in exchange for other considerations.

[40]  The Former and LTD Employccs submit that the inclusion of Clause H.2 was essential to
their approval of the Scttlement Agreement. They characterize Clause F.2 as a no prejudice
clause to protect the employees by not releasing any future potential benefit. Removing Clause
H.2 from the Settlement Agreement would be not the approval of an agreement, but rather the
creation of an entirely new Settiement Agreement. Counsel subrits that wisrout Clause H.2, the
Former and LTD Employees would not be signatories,
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CAW

[41] The CAW supports the Settlement Agreement. It characterizes the agreement as Nortel’s
recognition that it has a moral and legal obligation to its employees, whese rights are limited by
the laws in this country. The Settlement Agreement temporarily alleviates the stress and
uncertainty its constituents feel over the winding up of their benefits ard is satisfied with this
result,

(42)  The CAW notes that some members feel they were not properly aporised of the facts, but
all available information has been disclosed, and the concessions made b ¢ the employee groups
were not made lightly.

Board of Direetors

[43]  The Board of Directors of Nortel supports the Settlement Agreemen: on the basis that it is
a practical resolution with compromiscs on both sides.

Opposing LTD Employees

[44] Mr. Rochon appeared as counsel for the Opposing LTD Employees. notwithstanding that
these individuals did not opt out of having Representative Counsel or were represented by the
CAW. The submissions of the Opposing LTD Employces were compelling and the court extends
it appreciation to Mr. Rochon and his team in co-ordinatin g the representatives of this group.

[45] The Opposing LTD Employees put forward the position that ¢ cessation of their
benefits will lead to extreme hardship, Counsel submits that the Settlemerr: Agreement conflicts
with the spirit and purpose of the CCAA because the LTD Employees are giving up legal rights
m relation to a $100 million shortfall of benefits. They urge the court to consider the unique
circumstances of the LTD Employees as they are the people hardest hit by the cessation of
benefits. '

[46] The Opposing LTD Employees assert that the HWT is a true trast, and submit that
breaches of that trust create liabilities and that the claim should not be rcieased. Specifically,
they point to & $37 million shortfall in the HWT that they should be sble to rursue.

{47] Regarding the third party releases, the Opposing LTD Employees assert that Nortel is
attempting to avoid the distraction of third party litigation, rather than look out for the best
interests of the Former and LTD Employees. The Cpposing LTD Employecs urge the cowt not .
to release the only individuals the Former and LTD Employees can hold 2ccountable for any
breaches of trust. Counsel submits that Nortel has a common law duty to fund the HWT, which
the Former and 1.TD Employcees should be allowed to pursue.

[48] Counsel asserts that allowing these releases (a} is not necessary nd essential to the
restructuring of the debtor, (b) does not rclate to the nsolvency process, (v} is not required for
the success of the Settlement Agreement, (d) does not meet the requirement that each party
contribute to the plan in a material way and (¢} is overly broad and therefore not fair and
reasonable.
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[49] Finally, the Opposing LTD Employces oppose the pari passu t-catment they will be
subjected to under the Settlement Agreement, as they have a true trust wiich should grant them
priority in the distribution process. Counse] was not able to provide legs:i authority for such a
submission.

[50] A number of Opposing LTD Employees made in persen submissions. They do not share
the view that Nortel will act in their best inferests, nor do they feci that the Employee
Representatives or Representative Counsel have acted in their best io:crests. They shared
feelings of uncertainty, helplessness and despair. There is affidavit .vidence that certain
individuals will be unable to support themselves once their benefits run nut, and they will not
have time to order their affairs. They expressed fustration and disappesntment in the CCAA
process. '

uCC

[51] The UCC was appointed as the representative for creditors in e U.S. Chapter 11
proceedings. It represents creditors who have significant claims against the Applicants. The
UCC opposes the motion, based on the inclusion of Clause H.2, but otherwise the UCC supports
the Settlement Agreement.

[52] Clause H.2, the UCC submits, removes the essential element of fir ity that a settlement
agreement is supposed to include. The UCC characterizes Clause H.2 as a tike back provision; if
activated, the Former and LTD Employees have compromised nothing, to tre detriment of other
unsecured creditors. A reservation of rights removes the finality of the Settiment Agreement.

(53] ~ The UCC claims it, not Nortel, bears the risk of Clause H.2. As :he largest unsecured
credditor, counsel submits that a future change to the BIA could subsume th: UCC’s claim to the
Former and LTD Employees and the UCC could end up with nothing 2t all, depending on
Nortel’s asset sales.

Noteholders

[54]  The Noteholders are significant creditors of the Applicants. The Notcholders oppose the
settiement because of Clause H.2, for substantially the same reasons as the U CC.,

{53]  Counsel to the Noteholders submits that the inclusion of H.2 is pryjudicial to the non-
employee unsecured creditors, including the Noteholders. Counsel subrmits that the effect of the
Settlement Agreement is to elevate the Former and LTD Employecs, provid:ng them a payout of
$57 million over nine months while everyone else continues to wait, and preserves their rights in
the event the laws are amended in future. Counsel to the Noteholders submits that the
Noteholders forego millions of dollars while remaining exposed to future cla:

[56]  The Noteholders assert that a proper settlement agreement must have ~wo ejements: a real
compromise, and resolution of the matters in contention. In this case, counsa! submits that there
1$ no resolution because there is no finality in that Clause H 2 creates ambiguity ahout the future.
The very object of a Settlement Agrcement, assert the Noteholders, is to avoid litigation by
withdrawing claims, which this agreement does not do.
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Superintendent

[57]  The Superintendent does not oppose the relief sought, but this pisition is based on the
form of the Settlement Agreement that is before the Court.

I\i orthern Trust

{58] Northern Trust, the trustee of the pension plans and HWT, takes no position on the
Scttlement Agreement as it takes instructions from Nortel, Northern Trust indicates that an
oversight left its name off the third party release and asks for an amendt=ent to include it as a
party released by the Settlement Agreement.

LAW AND ANALYSIS
A. Representation snd Notice Were Proper

[591 1t is well settled that the Former Employees’ Representatives and th: LTD Representative
(coliectively, the “Settlement Employee Representatives™) and Representazive Counsel have the
authority to represent the Former Employees and the LTD Beneficiaries for purposes of entering
into the Settlement Agreement on their behalf: see Grace 2003, supra at paze 32.

[60) The court appointed the Scttlement Employee Representatives and the Represcntative
Settlement Counsel. These appointment orders have not been varied or appealed. Unionized
etployees continue to be represented by the CAW, The Orders appointing the Settlement
Employee Representatives expressty gave them authority to represent the'r constituencies “for
the purpose of settling or compromising claims” in these Proceedings. Former Employees and
LTD Employees were given the right to opt out of their representatic: by Representative
Settlement Counsel. After provision of notice, only one former emplovee and one active
employee exercised the opt-out right. '

B, Effect of the Settloment Approval Order

[61] In addition to the binding effect of the Settlement Agreement, many additional parties
will be bound and affected by the Settlement Approval Order. Counsel 1o the: Applicants subrnits
that the binding nature of the Settlement Approval Order on all affected parties is a crucial
¢lement to the Settlement itself. In order to ensure all Affected Parties had notice, the Applicants
obtained court approval of their proposed notice program.

[62] Even absent such extensive noticing, virtuzlly all employees of :he Applicants are
represented in these proceedings. In addition o the representative authorizy of the Settlement
Employec Representatives and Representative Counsel as noted above, Orders were made
authorizing a Nortel Capada Continving Employees’ Representative ond Nortel Canada
Continuing Employees’ Representative Counsel o represent the intenssts of continuing
employees on this motion.

[63] I previcusly indicated that “the overnding objective of appointing representative counsel
for employees is to ensure that the employees have representation in the CCAA process”™; Re
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Nortel Networks Corp.. [2009] O.J. No, 2529 at para 16, | am satisfied ‘hat this objective has
been achieved.

{64] The Record establishes that the Monitor has undertaken a comprei-ensive notice process
which has included such notice to not only the Former Employees, the LTD Employees, the
umionized employees and the continuing employees but alse the provincinl pension regulators
and has given the opportunity for any affected person to file Notices of Aopearance and appear
before this court on this motion.

{65] Iam satisfied that the notice process was propetly implemented by i 1¢ Monitor.

[66] I am satisfied that Representative Counsel has represented their constituents® interests in
accordance with their mandate, specifically, in connection with the negotiz:ion of the Settlement
Agreement and the draft Settlement Approval Order and appearance on th's Motion, There have
been intense discussions, correspondence and nogotiations amony Repressntative Counsel, the
Monitor, the Applicants, the Superintendent, counsel to the Board of the Applicants, the
Noteholder Group and the Committer with a view to developing a comgpr-ehensive settlement.
NCCE’s Representative Counsel have been apprised of the scttlement discussions and served
with notice of this Motion. Representatives have held Webinar sessions and published press
releases to inform their constituents about the Settlement Agreement and this Motion,

- C. Jurisdiction to Approve the Settlement Agreement

[677 The CCAA is a flexible statute that is skelctal in nature. It has been descobed as a
“sketch, an outline, a supporting framework for the resolution of corpora.z insolvencies in the
public interest”, Re Nortel, [2009] O.). No. 3169 (S.C.J.) at paras. 28-29, c'ting Mescalfe, supra,
at paras. 44 and 61.

(68]  Three sources for the court’s authority to approve pre-plan axcemerts have been
recognized:

(@)  the power of the court to impose terms and conditions on the granting of 2 stay
under s. 11(4) of the CCAA;

(b the power of the court to make an order “on such terms as it may impose”
pursuant to s. 11(4) of the CCAA; and

(¢}  the inherent jurisdiction of the court to “fill in the gaps” of the CCAA in order to
give effect to its objects: see Re Nortel, [2009] O.3. No. 3169 (S.C.1.) at para. 30, citing
Re Canadian Red Cross Society, [1998) O.J, No. 3306 (Gen. Div.) [¢ anadian Red Cross]
at para. 43; Metcalfe, supra at para. 44,

(69} In Re Stelco Inc., (2005), 78 O.R. (3d) 254 (C.A), the Ontar'o Court of Appeal
considered the court’s jurisdiction under the CCAA to approve agreements. determining at para.
14 that it is not limited to preserving the stamus quo. Further, agreemen:s made prior to the



-Page 13-

finalization of a plan or compromise are vatid orders for the court to approve: Grace 2008, supra
at para. 34,

[70] In these proceedings, this court has contirmed its jurisdictica te 2pprove major
transactions, including settlement agreements, during the stay period defired in the Initia] Order
and prior to the proposal of any plan of compromise or arrangement: see, fur example, Re Nortel,
[2009) O.3. No. 5582 (S.C.J.); Re Nortel [2009] O.J. 5582 (8.C.J.) and 2= Norrel, 2010 ONSC
1096 (8.C.1.).

{717 I am satisfied that this court has jurisdiction to approve transactions, including
setilements, in the course of overseeing proceedings during a2 CCAA stay teriod and prior to any
plan of arrangement being proposed to creditors: see Re Calpine Canadz Energy Lid., [2007}
ALl No. 917 (C.A.) [Calpine] at para. 23, affirming [2007] A.J. No. 923 Q.B.); Canadian Red
Cross, supra, Air Canada, supra, Grace 2008, supra, and Re Grace Cana:la [2010] O.1. No. 62
(8.C.J) [Grace 2010], leave to appeal to the C.A. refused February 19, 2010; Re Nortel, 2010
ONSC 1096 (8.CJ.).

D. Should the Settlement Agreement Be Approved?

[72] Having been satisfied that this court has the jurisdiction to apsrove the Settlement
Agreement, | must consider whether the Settlement Agreement should be aporoved.

[73] A Settlement Agreement can be approved if it is consistent with the spirit and purpose of
the CCAA and is fair and reasonable in all circumstances. What makes # settlement agreement
fair and reasonable is its balancing of the interests of ail parties; its equieble treatment of the
parties, including creditors who are not signatories to a settlement agreem-=at; and its benefit to
the Applicant and its stakeholders generally.

i) Sprit and Purpose

[74] The CCAA is a fiexible instrument; part of its purpose s to allow < cbtors to balance the
conflicting interests of stakeholders. The Former and LTD Employees are significant creditors
and have a unique interest in the settlement of their claims. This Settlemunt Agreement brings
these creditors closer to nitimate settlement while accommodating their special circumstances. ht
is consistent with the spirit and purposc of the CCAA.

i) Bolancing of Parties’ Interests

[75]  There is no doubt that the Settlernent Agreement is comprehensive 21d that it has support
from a number of constituents when considered in its totality.

[76] There is, however, opposition from cerfain constituents on two asnzets of the proposed
Settlement Agreement: (1) the Opposing LTD Employees take exception w the inclusion of the
third party releases; (2) the UCC and Notcholder Groups take cxception to the inclusion of
Clause H.2.



-Page [4 -

Third Party Releases

[77]  Repiesentative Counsel, after examining documentation pertainin;: to the Pension Plans
and HWT, advised the Former Employses’ Representatives and Disabled Employees’
Representative that claims against directors of Nortel for failing to propetly fund the Pension
Plans were unlikely 1o succeed. Further, Representative Counsel advised that claims against
directors or others named in the Third Party Releascs to fund the Pensicr Plans were asky and
could take years 10 resolve, perhaps unsuccessfully. This assisted the Former Employees’
Representatives and the Disabled Employees’ Representative in agrec.z to the Third Party
Relcases.

[78] The conclusions reached and the recommendations made by Loth the Monitor and
Representative Counsel are consistent. They have been arrived at after corsiderable study of the
issues and, in my view, it is appropriate to give significant weight to their positions.

{79] Tn Grace 2008, supra, and Grace 2010, supra, I indicated that a Ssottiement Agreement
entered info with Representative Counsel that contains third party releases is fair and reasonable
where the releases are necessary and connected to a resolution of claims ;3ainst the debtor, will
benefit creditors generally and are not overly broad or offensive to public policy,

[80]  In this particular case, I am satisfied that the releases are necessivy and connected to a
resolution of claims against the Applicants.

[81] The releases benefit creditors generally as they reduces the risk of litigation against the
Applicants and their directors, protect the Applicants against potential costribution claims and
indemnity claims by certain parties, including directors, officers and the HWT Trustee; and
reduce the risk of delay caused by potentially complex litigation and associated depletion of
assets to fund potentially significant litigation costs.

[82] Further, in my view, the releases are not overly broad or offensive o public policy. The
claims being released specifically refate to the subject matter of the Settlesient Agreement. The
parties granting the release receive consideration in the form of both immediate compensation
and the maintenance of their rights in respect to the distribution of claims.

Clause H.2

[83] The second aspect of the Settlement Agreement that is opposed is the provision known as
Clause H.2. Clause H.2 provides that, in the event of a bankruptcy of the Applicants, and
notwithstanding any provision of the Settlement Agreement, if there are an» amendments to the
BIA that change the current, relative priorities of the claims against the Applicants, no party is
precluded from arguing the applicability or non-applicability of any such aendment in relation
to any such claim.

[84] The Noteholders and UCC assert that Clause H.2 causes the Settlemunt Agreement to not
be a “seitlement” in the true and proper sense of that term due to a lack of cortainty and finality,
They emphasize that Clause H.2 has the effect of undercuiting the essentiat comapromises of the
Settlement Agrcement in imposing an unfair Hsk on the non-employe: creditors of NNL,
including NN, after substantial consideration has been paid to the employees.
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[85]  This position is, in my view, well founded. The inclusion of the Cluuse H.2 creates, rather
than eliminates, uncertainty. it creates the potential for a fundamental alteration of the
Settlement Agreement.

[86] The effect of the Settlement Agreement is to give the Former aind L.TD Emplovees
preferred trcatment for certain claims, notwithstanding that priority is ne: provided for in the
statute nor has i been recognized in case law, In exchange for this enanced treatment, the
Former Employees and LTD Beneficiaries have made certain concessions.

[87] The Former and LTD Employees recognize that substantially ali of these concessions
could be clawed back through Clause H.2, Specifically, they acknowledpe that future Pension
and HWT Claims will rank pari passu with the claims of other ordinary ursecured ¢reditors, but
then go on to say that should the BIA be amended, they may assert once agein a priority ¢laim.

[88]  Clause H.2 results in an agreement that does not provide certainty and does not provide
finality of a- fundamental priority issue.

{89] The Settlement Parties, as well as the Noteholders and the UCC, recognize that there are
benefits associated with resolving & number of employee-related issues, but the practical effect of
Clause H.2 is that the issue is not fully resolved. In my view, Clause H2 is somewhat
inequitable from the standpoint of the other unsecured creditors of the Applicants. If the
creditors are to be bound by the Settlement Agreement, they are entitled to xnow, with certainty
and finality, the effect of the Settlement Agrecment.

[90] It is not, in my view, reasonable to require creditors to, in effect. ruake concessions in
favour of the Former and LTD Employees today, and be subject to the wucertainty of unknown
legisiation in the future,

[91]  Oune of the fundamental purposes of the CCAA is to facilitate a process for a compromise
of debt. A compromise needs certainty and finality, Clause H.2 does not accomplish this
objective, The inclusion of Clause H.2 does not recognize that at some point settlement
negotiations cease and parties bound by the scttlement have to accet the outcome. A
comprehensive settlement of claims in the magnitude and complexity contemplated by the
Settlement Agreement should not provide an opportunity to re-trade the dez: afier the fact.

[92] The Settlement Agreement should be fair and reasonable in all the circumstances. It
should balance the interests of the Settlement Parties and other affected corstituencies equitably
and should be beneficial to the Applicants and their stakeholders generally.

[93] It seems to me that Clause H.2 fails to recognize the interests of the »ther creditors of the
Applicants. These creditors have claims that rank equally with the claims of the Former
Employees and LTD Employees. Each have unsecured claims against vhe¢ Applicants. The
Settlement Agreement provides for a transfer of funds to the benefit of the Former Employees
and LTD Employees at the c¢xpense of the remaining creditors. The cstablishment of the
Payments Charge crystallized this agroed upon preference, but Clause H.2 1as the effect of not
providing any certainty of outcome to the remaining creditors.

[94] I do not coasider Clause H.2 to be fair and reasonable in the circumst.nces.
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[95) In light of this conclusion, the Settlement Agreement cannot be c:pbroved in its current
form.

[96] Counsel to the Notcholder Group also made submissions that three other provisions of
the Settlement Agreement were unreasonable and unfair, namely:

(1) ongoing exposure to potential Hability for pension claims if a bankruptey order is
made before October 1, 2010;

(i)  provisions allowing payments made to employees to be credited against
employees” claims made, rather than from future distributions or not to be credited
at all; and

(i)  lack of clarity as to whether the proposed order is binding ¢n the Superintendent
tu all of his capacities under the Pension Benefits Act and other applicable law,
and not merely in his capacity as Administrator on behalf 0 the Pension Benefits
Guarantee Fund.

[97) The third concern was resolved at the hearing with the acknowledzement by counsel to

the Superintendent that the proposed order would be binding on the Superintendent in all of his
capacities,

[981 With respect to the concemn regarding the potential liability for pension claims if a
bankruptcy order is made prior to October 1, 2010, counsel for the Applicar ts undertook that the
Applicants would not take any steps to file a voluntary assignment into sankruptcy prior to
October 1, 2010. Although such acknowledgment does not bind creditors from comrnencing
involuntary bankruptey proceedings during this time period, the granting of any bankruptcy
order is preceded by a court hearing. The Noteholders would be in 2 position to make
submissions on this point, if so advised. This concern of the Noteholders is not one that would
cause me to conclude that the Settlement Agreement was unreasonable and vnfair.

[99] Finally, the Noteholder Group raised concerns with respect to the provision which would
allow payments made to employees to be credited aganst employees’ ¢laims made, rather than
from future distributions, or not to be credited at all. I do not view this provision as being
unreasonable and unfair, Rather, it it a term of the Settlement Agrecment that has been
negotiated by the Setilement Parties. | do note that the proposed treatment with respect to any
payments does provide certainty and finality and, in my view, reprosents a reasonable
compromise in the circumstances.

DISPOSITION

(100] 1 recognize that the proposed Settlement Agreement was arrived at a:ter hard-fought and
lengthy negotiations, There are many positive aspects of the Settlernent Ag-eement. I have no
doubt that the parties to the Settlement Agreement consider that it represcents the best agreement
achievable under the circumstances. However, it is my conclusion that the ‘ncusion of Clause
H.2 resuits in a flawed agreement that cannot be approved,
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[101] 1am mindful of the submission of counsel to the Former and LTE Employees that if the
Settlement Agreement were approved, with Clause H.2 excluded, this would substantively alter
the Settlement Agreement and would, in cffcet, be a ereation of a settlemen . and not the approval
of one.

f102] In addition, counsel to the Superintendent indicated that t:e approval of the
Superintendent was limited to the proposed Settlement Agrcement and would not constitute
approval of any altered agreement.

[103] In Grace 2008, supra, I commented that a line-by-line analysis was inappropriate and
that approval of a settlement agreement was to be undertaken in its entirety or not at all, at para.
74. A similar position was taken by the New Brunswick Court of Queen s Bench in Wandlyn
Inns Limited (Re) (1992) 15 C.B.R. (3d) 316. I see no reason or basis to deviate from this
position.

[104] Accordingly, the motion is dismissed.

[105] In view of the timing of the timing of the release of this decision and the functional
funding deadline of March 31, 2010, the court will make every effort to accommodate the parties
if further directions are required.

[106] Finally, I would like to express my appreciation to all counsel and in person parties for
the quality of written and oral submissions.

T, font,

MORA)!/ETZ i
Date: March 26, 2010



