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ENDORSEMENT

[1] On June 4, 2010, I released an cndorsement directing that an order »e granted requiring
Nortel to assign the property to the Annuitants, being the mmdividual annuil contracts to which
cach Anmutant or his or her beneliciary is an “annuitant™, with rcasons to fo.low,

[2] These arc those rcasons.

[3] Nortel Networks Limited (“NNL™) brought this motion for acvice and directions
regarding the legal ownership of funds administered by Sun Life Assurance ompany of Canada
(*“Sun Life™) under Policy No. 14910 (the “Annuity Policy™).
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4] On January 14, 2009, the Applicants were granted protection under the CCAA pursuant
to an Tnitial Order (the “Initial Order™).

[5] Upon commencement of the CCAA proceedings, the Applicarls stopped making
payments pursuant to a Supplementary Pension and Retirement Allowance lan (the “SPRAP™)
which was a rctirement benefit plan made available to certain invited sonior officers. The
Applicants considered these payments to be on account of unsecured clairs that pre-dated the
Initial Order.

6] Pursunant to the SPRAP, Sun Life holds ten annuity contracts listing former Nortel
employees as the “Annuitants”™ and Northern Telecom Limited, a predecessor corporation to
NNL as the “Owner”, (the “Annuities”, or individually, “ Annuity™),

[7] NNL believes it is the owner of the Annuities. The Annuitants belicve the Armmuities are
held in trust for them.

(5] Counsel to the Applicants states that the nub of the inquiry is whe her the relationship
between NNL and the Annuitants — and therefore the Annuities — is onc o7 contract, or of trust.
Counsel 10 the Applicants submits that the available facts regarding the Annuities contain indicia
of both contract and trust, but it is the Applicants’ view that the prepon.ierance of the facts
indicate a relationship of contract, rather than trust.

[9] The SPRAP dates back 1o 1979 and the Plan continued until 1985,

[10] The featurcs of the SPRAP included:

(a) the principal sums awarded to each employec were to be paid 1 a third party on the
anniversary date of the Plan;

(b) each payment would attract interest at a guaranteed rate for a five to ten year period,
renewable for five to len years at the renewable intcrest rale in Fffect at the time of
the renewal. The length of the pertod for which the interest was :uaranteed was to be
sclected by each employee;

(¢) that Nortel would be the owner and beneficiary of the individual Annuity Certificates
issucd for each payment into the Plan (to avoid constructive receit),

[11] The SPRAP was specifically designed to take advantage of ex:sling tax laws and
Canadian jurisprudence by allowing Nortel Lo obtain a current deduction for payments made to
Sun Life, while the participants could defer paying tax on the amounts unt'! they were actually
received.

[12]  Significant amendments to the Jncome Tax Acr were implemented in 1986, including the
introduction of “retirement compensation arrangement™ rules (“RCA Rulcs 7). The RCA Rules
rendered tax deferral arrangements like the SPRAP ineffective, howevwer, plans already in
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operation were grandfathered. As a result, the SPRAP was operating until 1.:¢ date of the Initial
Order.

[13] There is evidence to suggest that the Annuitants each entered individ :al agreements with
NNL in accordance with the terms of the SPRAP, but due to the passage of 1ime, the parties were
only able to locale a draft Memorandum of Agreement and one agreemen. signed by a single
Annutant.

[14] The draft Memorandum of Agrecment makes no mention of the exi-lence or creation of
gither a “trust” or a “trustee”. The relevant terms of the agreement state:

(a) NNL agrees to pay to the employee in recognition of “service: rendercd and to be
rendered” a special pension and retirement allowance; and

(b) the employee has the right upon but not before retirement to require NNL:

to pay over, on his behalf, a capital sum dctermined by [NNL] to
be equivalent to the special pension and retirement allowanc:, to a
trust company or insurance company for the purchase of a
Registered Retirement Savings Plan or an Income Avercging
Annuity Contract of the Employee’s choice.

[15] The only signed Memorandum of Agreement that was located contiins language which
significantly differs from the draft Memorandum, This Agreement states:

Nothing in this agrcement shall give the employee any right in and 1> the annuity
contract nor any right in any speeific asset of [NNI.] (either as a security interest,
as a beneficiary of a trust, or otherwisc).

[16] NNL entered into a group annuity contract with Sun Life on July 7. 1980 (the “Group
Anmuity Contract”™), Pursuant to the terms of the Group Annuity Contract:

(4) Sun Life would maintain a deposit fund, which would form a lithility of Sun Life’s
general funds;

(b) NNL would makc deposits to Sun Life annually which woul:: be credited to the
“deposit fund™;

(c) a separate “account” would be maintained by Sun Life rclating 1 cach individual for
whom a porlion of a deposit has been allocated by NNL;

(d) the amounts credited 1o the “account” would comprise both the principal
contributions plus accrued interest; and

(¢) at the direction of NNL, Sun Life could pay to NNL all or any portion of the balance
in any individual “account™.
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[17] Upon retirement, participants could elect to have the amounts in their “account” with Sun
Life (the “Accumulated Sum”) paid to them through one of the following mthods:

(a) alife annuity, guaranteed for ten years with or without joint and survivor options;
(b) a term-certain annuity for a specified period;
(c) a lump-sum payment of the Accumulated Sum;

(d) a transfer of the amounts of the Accumulated Sum to NNL from which “planned®
withdrawals could be effected.

[18] The funds were then withdrawn from the deposit fund and were pa.d out in accordance
with the retiree’s election. When a retiree elected to have the value of his Accumulated Sum
paid into an annuity, Sun Life could use the Accumulated Sum, or funds from another source as
directed by NNL., to purchase Annuity Certificates under Policy No. 14190,

[19] The Annuities listed NNL as both the owner and the beneficiary. The Annuitics also
record on their face as “annuitant” the name of the individual electing retire:

[20] Upon commencement of an annuity, Sun Life transferred schedule:d payments from the
Annuity to NNL. NNL recorded these payments as cash on its balance sheet and deposited the
funds into its general operating account, NNL then arranged for payments (o the participant (or
their surviving spouse). NNL treated payments to participants as deduclible expenses and
participants were to report these payments as income to be taxed in the usual course.

[21]  As of the datc of the Imtial Order, nine former employees, or thei- surviving spouses,
continued 10 recetve monthly payments (ranging from $991 to $31,949.63) from NNL. The
market value of the Annuities as at July 9, 2009 was approximately $7.5 mil;ion.

LAW AND ARGUMENT

[22]  Counsel to the Applicants submits that NNL is recorded on the ‘uce of the Annuity
Certificates as the owner and receives the funds from the Annuities. As such, NNL can and has
exercised control over the Annuitics and, for the Annuitants to cstablish a property claim to the
Annuities, they must establish that the Annuitics arc trust property, held on 1/ 1cir behalf,

[23] Counsel further submits that, in the circumstances, there are two trust doctrines possibly
available to the Annuitants: express trust and constructive trust.

[24] Inorder to cstablish the existence of a express trust, it is necessary to demonstrate that the
three constituent elements have been met:

(a) there was certainty of an intention to create a trust;
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(b) the subject matter of the trust has been described with such certainty that it is
ascertainable or capable of ascertainment; and

(c) those who are to benefit from the trust must be descnbed in terrs clear ¢nough that
the trust obligation can be performed properly.

[25] Counsel to the Applicants submits that, arguably, the available cvidence is sufficient to
demonstrate that the second two elements can be established. That is, the Annuity Certificates
state both the name of the Amnuitant as well as the monthly monetary vntitlement and total
principal amount invested.

[26] Therefore, the primary issue is whether there are sufficient indicia to -upport a conclusion
that NNL intended to create a trust.

[27] Counsel to the Applicants scts out a number of facts which, he submi ts, indicates that the
rclationship between NNL and the Annuitants is contractual and that th. Annuitics arc the
properly of NNL:

(a) there is no mention of the words “trust” or “trustee” in any of the sPRAP documents;

(b) the SPRAP noted that the company would be the owner an. beneficiary of the
individual annuity contracts;

(¢) the draft memorandum of agreement makes no mention of a trusi:

(d) the draft memorandum notes that the Annuitics were subject {0 three conditions: a
non-compete, a confidentiality agreement and an agreement o be available for
consulting purposes as long as the retiree is physically able;

(¢) the Annuities could be purchased cither using the Accumulated *um or a capital sum
determined by NNL to be equivalent to the special pension and reirement allowance;

(f) the single signed memorandum of agreement that has been located specifically
provides that nothing in the agreement shall give the employece a1y right in and to the
annuity contract;

(g} the Group Annuity contract between Nortel and Sun Life provides that:

(1) at the dircction of NNL, Sun Life could pay NNL all or any partion of the balance
in any “account™; and

(ii) NNL could clect to purchase an Annuity either using the Accumulated Sum held
by Sun Life in the “account” or using any other funding medium:

(h) the Annuity Certificates themsclves provide:
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(i) Sun Lifc will pay the benefits provided by this contract to the persons entitled to
them: and

(ii) Nortel, rather than another entity, such as a trust company or the SPRAP itself is
listed as the “owner™;

(1) there is no trust agreement in place with respect to the annuity;
() Nortel deposited the funds into a gencral operating account.

[28] On the other hand, counsel to the Applicants listed facts that may ¢ indicia of a trust
relationship and the Annuities being the property of the Annuitants:

(a) the criginating source of the Accumulated Sum were funds or ob.igations awarded to
individual retitees as compensation;

(b) when funds were deposited with Sun Life, although they forined only a general
liability, they went into a scparate “account™ for each of the Annu.lants;

(¢) each Annuity Certificate lists a different “annuitant”.

[29]  On balance, counsel Lo the Applicants submits that the preponderarce of facts suggests
that the intention of NNL was to create a coniractual relationship and that the Annuities
themselves, appear to be simply an investment vehicle through which NNI. intended to fund 1ts
contractual obligations to the Annuitants.

[30] Counsel to the Applicants then addressed the issue of whether a constructive trust should
be imposcd.

[(31] The constructive trust is a judicial tool through which courts remedy :njust enrichment or
breach of fiduciary duty. As was affirmed by the Supreme Court of Canada:

“...the gist of this kind of action is, that the defendant, upon the ¢ircumstances of
the case, is obliged by the rules of natural justice and equity to refund the money.”

Moses v. McFerlan (1760), 2 Burr. 1005, cited with approval in Pettius v. Becker,
[1980] 2 S.C.R. 834 at p. 847.

[32] In order for the Annuitants to make out a successful claim for unjust enrichment, it is
necessary 1o establish:

(a) An cnrichment by NNT,;
(b) A corresponding deprivation by the Annuitants; and

(¢) Absence of any juristic rcason for the enrichment.
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[33] Counsel to the Applicants acknowledges that NNL bas arguably been enriched by
receiving funds from Sun Life but failing to make equivalent payments to the Annuitants.
However, counsel submits that the Annuitants deprivation 1s not connected with NNL’s receipt
of funds from Sun Life; rather, the deprivation arises out of NNL’s breach of its contractual
obligation to pay the Annuitants. As such, the Annuitants cannot demons:rate that no juristic
reason cxists to deny recovery, as NNL is required to make monthly paymets to the Annuitant
but does not require that thosc payments come directly from or out of the Amnuities.
Consequently, they submit that the breach of NNI.’s obligation does not give rise to a trust, but is
but one of many unsecured contractual obligations to be dealt with in the CC A A proceedings.

[34] The position of the Applicants is supported by the Informal Norte. Noleholder Group,
who filed a factum, and by the Unsecured Creditors’ Commuttee in the Chapior 11 proceedings.

[35] Counsel to the Former Employees submits that the Annuities are subject to an implied
trust, submitting that a trust may exist even in the absence of a trust decd or clear language
establishing a trust. In such a casc, a court can consider the conduet and cxpectations of the
parties in addition to the written documentation between them in determining whether a trust
exists. In such circumstances, the court will “imply™ a trust. Counscl to the Former Employees
references Donovan Water, Water’s Law of Trusts in Canada, 3™ ed. (Toror'o: Thomson Canada
Ltd., 2005); Fu v. Rosedale Realty Corp. (Trustee of) 1997, 33 Q.R. (3d) 0:66 (Gen. Div.) at 5
and McMillan v, Hughes, 2004 B.C.5.C. 1210.

[36] Alternatively, Nortel has been unjustly cariched and a construct ve trust should be
imposcd.

[37] [Lor the following rcasons, I agree with the submissions of counsel to the Former
Employees that a constructive trust should be imposed.

[38] Ttis clear that Nortel has been enriched since January 2009 by its ret: 2tion of the monthly
annuily payments owed to the Annuitants under their applicable Anmuity Certificates. Tt is also
clear that the Annuitants have been deprived of those monthly payments.

[39] Counsel to the Former Employees disagrees with the Applicanis’ contention that the
presence of a contractual relationship with the Annuitants is a juristic reason or, in the
alternative, that the rightls of third-party creditors arc a juristic reason fior the enrichment of
Nortel and deprivation for the Annuitants. Counsel to the IFormer Employeus submits that this is
a mechanical interpretation that does not accuratcly reflect the nature and sc.pe of the retirement
arrangements, including the contracts, between Nortel, Sun Life and the Amnuitants.

(40] Counsel to the Former Employces submits thal a court must look at the entire
arrangement in context, and not at terms in isolation. The retivement arrany ements contemplate
three parties, Nortel, the Annuitants and Sun Life. The Annuity Certificates name the Annuitants
as “Annuitants” and thesc certificales were provided to Annuitants z. cvidence of their
arrangements,
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[41] Tt seems to me that these three-partly arrangements were entered into .or no other purpose
other than the Annuitants’ ability to take advantage of a tax shelter. Coeunsel to the Former
Employees submits that Nortel did not receive any benefit or seek to rely on these contracts and,
in these circumstances, the existence of a contractual relationship does not 11 7m a juristic reason
for Nortel Lo retain the enrichment.

[42] Tn my view, it is both necessary and appropriate to take into accour.: that, in substance,
assets belonging to the Annuitants were set aside, during their employmen:. expressly for their
benefit in retirement. These assets were a form of deferred compensation.

|43] The amounts were segregated [rom Norlel’s general assets through annual transtfers to
Sun Life.

[44] Upon the purchasc of the Annuitics, Accumulated Sums were ¢ ther applied to the
purchase of the Annuitics, or were transferred from Nortel to purchase e Annuitics. Each

retiree was as an “annuitant”, and some of the Annuities were in the form 7 joint and survivor
Annuities.

[45]1 1 am satisficd that the scgregation of funds into Annuities, wils named annuitants,
demonstrates an intent to crcate a tax-cffcctive deferred compensation .rrangement for the
benefit of the Annuitants. Although the form of the structure was onc thal involved Nortel, its

participation was that of a conduit. In my view, the substance of the arrang. rnent was consistent
wilh the presence of a trust.

[46] It is necessary to consider the role of all three parties — Nortel, the Annuitants and Sun
Life. In this context, it seems to me that therc was no reasonable expeclation of the parties that
Nortel would, at any time, have an interest in the monics being paid by Sun .ile. The funds may
have flowed through Nortel’s accounts, but with the understanding that the. were earmarked for
the Annuitants — not for the interests of Nortel or, in the context of the CC “\A proceedings, for
the unsecured creditors of Nortel.

[47] T accept the submissions of counsel to the I"ormer Employces that lhe most reasonable
explanation of the Retirement Arrangements is that they were designed to pormit the Annuitants
to purchase Annuitics in a way that optimizes their tax planning and it would not have made
“busincss scnse” for Nortel to enter inlo the Annuities using the ~nnuitants’ deferred
compensation if it were not intended o be held in trust for the benefit of the \nnuitants.

[48] 1 also accept counscl’s submission at paragraph 69 of their factum o the effect that the
mere presence of a contract is not a juristic reason. A court must look at ths entire agreement in
context. The annuity certificates contemplate three partics: Nortel, the Annitants and Sun Life.
The annuity certificates name the Annuitants as such, and these certificates were provided to the
Annuitants as evidence of their arrangements. In this case, the contract terms do not explicitly
permil Norte]l 1o keep the proceeds of the Annuitics. The arrangements including both the
annuity certificates and the contractual terms, must be cxamined as a whole. n my view, the key

relationship between the parties is that of Sun Life and the Annuitants. Sun ..ife pays moncy out
in calculated amounts for the named Annuitants.
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[49]  Further, at paragraph 70 of the [actum, T accept the submission thul the arrangements
were entered into for no other purpose other than the Annuitants’ ability 1o take advantage of a
tax shelter. Nortel did not reecive any benefit or seek to rely on thesc contracts. In these
circumstances, the existence of a contractual relationship docs not form : juristic reason for
Nortel o retain the enrichment.

[50] Tnsofar as other general creditors of Norte]l are concerned, I am ¢! the view that it is
highly unlikely that this group of creditors would have had any expectatic that the Annuities
would form part of the property of Nortel. If a constructive trust was not srdered, the general
creditors of Nortel would receive a windfall benefit at the expense of the Annuitants who would
become involuntary creditors of Nortcl. This would be an unjust outcome.

[51] In Pacific National Invesiments Limited v. Victoria (City) [2004] 3 =~ C.R. 575, the court
confirmed that the application of the test for unjust ecnrichment must be {lexible to deal with
different circumstances according to principles routed in fairness and good conscious, As Binnie
I stated at para. 13:

The doctrine of unjust enrichment provides an equitable cause ¢ action that
retains a large measure of remedial flexibility to deal with different ¢ircumstances
according to principles rooted in fairness and good conscious. This s not to say
that it is a form of “palm tree justice” (Peel (Regional Municipality) v. Canada,
[1992] 3 8.C.R. 762 at p. 802, that varies with the temperament ./f the sitting
judges. On the contrary, as the court recently realfirmed in Garland v.
Consumers’ Gas Co. [2004] 1 S.C.R. 629, a court is to follow & established
approach to unjust enrichment predicated on clearly defined principlis. However,
their application should not be mechantcal. Tacobucei J. observed thot “this is an
equitable remedy that will nccessarily involve discretion and .uestions of
fairness™.

[52] In my view, il a constructive trust was not imposed, the gencral creditors would benefit
from a windfall at the cxpense of involuntary creditors.  This would be mu st inequitable in the
circumstances and runs contrary to principles routed in fairness and good corscience.

[53] With respect to the submission on bchalf of the Applicants that th: existence of third-
party creditors’ rights as a sufficient juristic reason to justify the deprvation of the Annuitants,
counsel on behalf of the Former Employecs submats that this interpretation makes the Annuitants
unintentional creditors of Nortel as the Annuitants did not intend to be creditors of Nortel and
Nortel did not intend to be the ultimate beneficiary of the Annuities. 1 agrse. The form of the
arrangement reflects monies flowing through Nortel, but the substance, in my view, is one of
payments by Sun Life to the Annuitants via Nortel.

[54]  The retirement arrangements were pre-funded through the Annuities. In my view, Nortel
was merely a conduit through which the payments were made. The inlention of the
arrangements as between the Annuitants, Nortel and Sun Life was to privide a tax-cffective
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mechanism whereby payments would be made by Sun Life, through e conduit, to the
Annuitants.

[55]  Inthis casc, fairness requires the court to impose a trust for the bene:it of the Annuitants
and ensure that Nortel is not unjustly enriched. This is a case where a cons ructive trust is to be

imposed. Indeed, the constructive trust has been present since the time tha the Annuities were
established.

[56] An order shall issue requiring Nortel to assign the property of th. Annuitants to the

Annuttants, being the individual Annuity contracts to which each retiree or his or her beneficiary
is an “Annuitant”.

[57] In view of this, conclusion, it is not necessary to determine or ¢ornment further as to
whether an implied trust cxists.

“Morawe:z 1.7

MORAWETZ J.

Date: June 25, 2010



