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ENDORSEMENT

[1] On June 7, 2011, Nortel Networks Corporation (“NNC™), Nortel Networks Limited
(“NNL™), Nortel Networks Technology Corporation, Nortel Networks Intermational Corporation
and Nortel Networks Global Corporation (collectively, the “Canadian Debtors™) brought a
motion requesting approval of an allocation protocol (the “Allocation Protocol™).

[2] A similar motion was also brought at the same time by Nortel Networks Inc. (“NNI") and
certain of its U.8. affiliates (the “U.8. Debtors™) in the Chapter 11 Proceedings before the United
States Bankruptey Court for the District of Delaware (the “U.S. Court™ (the “Chapter 11
Proceedings™).

[3]  The hearing was conducted by video conference with the companion motion being heard
in the U.S. Court before His Ilonor Judge Gross. This joint hearing was conducted in
accordance with the provisions of the Cross-Border Protocol which was previously approved by
both the U.8. Court and by this Court.

[4] - Both motions had the support of all parties appearing, save for the Joint Administrators of
Nortel Networks (UK.} Limited (“NNUK™) and certain of ity subsidiaries and affiliates located
in the EMEA (collectively, the “EMEA Debtors™).

[5] Decisions in respect of both motions are currently under reserve,

[6] Om June 13, 2011, at the request of both Judge Gross and me, a case conference was
conducted by telephone. It was reported to the participants that our respective decisions relating
to the aforementioned motions would be under reserve for a considerable period of time.

(7] Certain of the issues raised in the motions have been the subject of two mediation
sessions. These mediation sessions were not successful. [t is my understanding that, in addition
to the allocation issue, issues of validily of quantfication of ¢ertain ¢laims and inter-company
claims were discussed.

[8]  Allocation issues have arisen out of the Interim Funding and Settlement Agreement
(“IFSA™), which was entered into in June 2009, between the Canadian Debtors, certain of the
U.5. Debtors and certain of the EMEA Debtors. The IFSA provides amongst other things, for
the parties cooperation in the global sales of Nortel’s business units as well as for the parties to
attempt to negotiate the terms of an Interim Sales Protocol (*Protocol™).

[91  The parties entered inte negotiations for approximately one year with respect to the terms
of a Protogol, Afiler & year of negotiations, the parties were still unable to agree on certain
fundamental tcrms of the Protocol, including, for example, the scope of the issues to be
determined under the Protocol.

[10]  As aresult, according to the Canadian Debtors, the Protocol negotiations were suspended
and the partics agreed to reach a conscnsual resolution through mediation. After the mediation
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was declared unsuccessfitl, the U.S. Debtors and the Canadian Debtors, developed the proposed
Allocation Protocol. :

[11] The Allocation Protocol establishes procedures and an expedited schedule for the cross-
border resolution by the U.S. Court and this Court of the allocation of the proceeds from the Sale
Transactions pursuant to the IFSA,

[12] The Allocation Protocol proposcs that all hearings in respect of the Allocation Protocol
proceed by way of joint hearings between the U.S. Court and this Court pursuant to the cross-
horder protocol.

[13] The position of the EMEA Debtors is that issues arising out of the TFSA arc to be
determined by a dispute resolver, in this case, an arbitrator.

[14] In my view, pending the release of a decision on the motion, the partics could benefit
from the appointment of a mecdiator so that they can continue to makc progress towards the
ultimate resolution of Nortel matters, The partics have exhibited an ability to cooperate and have
been extremely successful in realizing significant procceds from the sale of Nortel assets
globally. However, the creation of an assct pool is not ultimate resolution of Nortel matters.
These procecdings can only be concluded with a distribution of proceeds o the various creditors
of Nortel globally. These proceedings were commenced on January 14, 2009, Creditors have
been waiting nearly two and onc-half years for a meaningful distribution. A mediation will
_ require that the parties continuc a dialogue. Tt is possible that tangible, positive results will flow
from such mediation.

[15] In order to assist the parties with their deliberations, [ am directing that the parties engage
in mediation pending my ruling. I undersiand that Judge Gross will be issuing a similar direction
inn the Chapter 11 Proccedings.

[16] T recognize that the parties may have difficulty in reaching a consensus on a mediator. In
the case confcrence on June 13, 2011, we asked that the parties consull with cach other and
provide the name of an acceptable mediator. No individual has becn identified. Tt, therelore.
falls to both Judge Gross and 1o me to appoint a mediator.

[17] The mandate of the mediator is to address issues raised in the motion. Tt is recognized
that the boundary of this mandate is not clearly defined. It seems to me that delining a precise
boundary, in these circumstances, may be better lefl to the mediator, as il may not be possible to
address the issucs affecting allocation without taking into consideration issues relating to the
validity and quantification of claims.

[18] The mediator shall have the right to file periodic reports with the court detailing progress,
or lack thereof, rccognizing that the scssions are on a without prejudice basis.

[19] It is my understanding that, at thc mediation sessions, there were a large number of
partics that participated. While I do not take issuc with the right of any party to participate in the
mediation, 1 did obscrve that at the hearing of the within motion, the primary submissions were
made by the Canadian Debtors, the EMEA Debtors and the Monitor. Tt was also my observation
that the primary submissions of parties in the Chapter 11 Proceedings were likewise concentrated
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among a relatively small group of counsel, The mediation will, in all likelihood, be more
effective if the number of participants is significantly reduced from the number that attended the
previous sessions. It is hoped that the parties will be able to work out the details respecting
participation of the mediation.

[20] The identity of the mediator will be provided by way of Supplementary Endorsement
early next week. The mediator shall have the ability to retain advisors and counsel as he or she
deems appropriate in the circumstances and to have the expenses of such advisors and counsel
paid out of the assets of Nortel.

[21]  In addition, consistent with the conclusion of the U.S, Court, the mediator is to have
expanded authority, if the parties agree, to conduct a mediation/arbitration or an arbitration in
respect of this matter.

[22]  To the extent that further dircctions are required in respect of this dircctcd‘mc-:diation, the
parties can contact the Commercial List Office in order to sel up a case conference.
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