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Tntmduction and Overview

[1] Peter De Wolf, who lives near the City of Ottawa, is a subscriber to the satellite
television services offered by Bell ExpressVu Inc. and Bell ExpresaVu L.P. (collectively
"Bell ExpressVu"). From time to time, Mr. De Wolf has not paid his account when due,
and in addition to being charged interest after the due date, he has been charged an
"administration fee:' which is currently $25.00 and formerly was $19.00.

[2] Mr. De Wolf says that the administration fcc is an illegal charge because it
imposes a criminal rate of interest contrary to $.347 of the Criminal Code, R.S.C" 1985)
c. C-46, which makes it an offence to enter into an agreement for, or to receive, interest at
a rate exceeding 60 percent per year. Bell ExprcssVu says that the administration fee is
not illegal interest but rather is lawful liquidated damages, being a genuine pre-estimate
of costs incurred to recover its customers' delinquent accounts.

[3] Mr. De Wolf sues Bell ExprcssVu, and his action was certified as a class
proceeding pursuant to the Class Proceedings Act, 1992, S.O. 1992) c. 6. See De Wolf v.
Bell ExpressVu Inc., [2008] OJ. No. 592 (S.C.J). As representative plaintiff, he seeks to
recover the impugned charge and also punitive damages.
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[4] Mr. De Wolf represents the class of "all former and current customers of the
defendants who have been charged one or more administration fees (the fees of $19 and
$25 charged by the defendants beginning January 1,2003 for the payment of an account
after the due date) and have paid those fees up to the date of certification of this
proceeding;" namely February 6, 2008.

[5] Both parties now move for summary judgment. They agreed that the record used
for the certification motion is the evidentiary record for their respective motions for
judgment. The issue for determination is Issue One of the common issues certified for the
class proceeding; namely:

Is the "administration fee" set out in the Bell ExpressVu standard form
contracts as it is typically charged to class members under Bell ExpressVu's
billing and collection cycle "interest" under s. 347 of the Criminal Code?

[6] For the reasons that follow, I conclude that the answer to common Issue One is
yes, and, accordingly, I grant summary judgment to Mr. De Wolf.

Factual Background and the Submissions o[the Parties

[7] Bell ExpressVu is a corporation incorporated under the laws of Canada and is the
general partner of Bell ExpressVu L.P., a limited partnership. Collectively, as Bell
Expressvu, the partnership provides satellite television services to Canadian homes and
businesses. It has done so since 1997. Mr. De Wolfis one of 1.7 million customers across
Canada.

[8] Bell ExpressVu has four standard agreements for residential, multiple dwelling
unit, condominium. and commercial customers respectively. It bills its customers on a
monthly basis. The average monthly account charge is approximately $50.00. The
account statements set out the credits for payments received, programming charged for
the corning month, fees, and taxes. The accounts set out a elate by which payment of the
account is due.

[9] The terms of the agreements are similar and include the following provisions:

(a) Billing is monthly in advance of providing the service; (in practice, payment is
due before about two-thirds ofthc services has been provided);

(b) Payment of the account after the due date will result in Bell ExpressVu
charging interest on all overdue amounts up to the greater of: (a) a
compound interest rate of two percent (2%) per month (26.82%) per year);
or (b) the highest interest rate permissible by Jaw, at Bell ExpressVu's
discretion, until paid in full;

(c) Bell ExpressVu has the right to disconnect the services, without notice or
demand, if an account is not paid in full within 30 days after the due date,
and to charge a deactivation fee of $50.00;
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(d) If an account remains unpaid for 60 days (45 days for multiple dwelling
units) an "administration fee" of $25.00 (formerly $19.00) may also be
charged ''10 offset the additional processing costs associated with
delinquent accounts.

[10] In addition to being contained in the standard form agreements, the above tenus
are communicated to customers in several ways. They are communicated by notices in
the account statements, through automated courtesy calls or "call blasting," and by Bell
Expressvu's representatives during customer-initiated calls.

[11] Although it is slightly different for multiple dwelling unit customers, assuming an
unpaid account, Bell ExpressVu's billing and collection cycle is as follows:

Day 1

Day 30

nay 45

[Day 55

Day 60

Day 75

Day 85

Day 105

Day 135

Invoice printed. dated, and mailed with a due date fOT payment
of25 days;

Interest charge of2% levied (5 days after due date);

Automated demand for payment sent to customer;

Commencement of right to disconnect service]

Administration fee of$25 levied (35 days after due date);

Service "soft" disconnected ("soft:" means that service can be
easily reinstated by customer service department);

Automated demand for payment; and,

Service "hard" disconnected and deactivation fee of $50 levied
("hard" means that only credit department can reinstate
service);

Account referred to a third-party collections agent.

[12] On January 12,2005, the imposition of the hard disconnect and deactivation fcc
was changed from 90 days to 105 days for single family residential customers and from
75 days to 90 days for residential multiple dwelling unit customers.

[13J The residential customer agreement incorporating the $19.00 administration fee
became effective January 1, 2003 following a study by Bell ExpressVu of its collection
related costs where a customer's account remained outstanding for 60 days or more.
There was a second study, and the customer agreements were amended to charge an
administration fee of$25.00 effective October 1, 2004.

{141 Bell Express'Vu submits that the administration fee is liquidated damages. The
administration fee is expressly stated in the customer agreements to be a payment to
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offset the costs incurred by Bell Expressvu when a subscriber's account remains unpaid
for 60 days. Bell ExpressVu states that the administration fee is a genuine pre-estimate of
those costs.

[15] In his factum, Mr. De Wolf questions whether the administration fee is genuinely
a cost recovery to cover the costs to collect and manage an overdue account. He suggests
that at the time when the charge is actually imposed, Bell Express- Vu has incurred very
little in the way of costs associated with the collection of accounts. Bell ExpressVu
counters that its studies revealed that the average cost to it to deal with a customer whose
account remained unpaid for 60 days or more (45 days in the case of multiple dwelling
unit subscribers) was over $21.00.

[16] Given that both parties agree that there are no genuine issues for trial and given
the evidentiary record, I regard the administration fee as a genuine pre-estimate of actual
costs incurred by Bell ExpressVu to collect delinquent accounts. That finding, however,
is not determinative of the motions because, while it explains how the amount of the
administration fee was calculated, it does not answer the question of whether the
administration fee falls within the reach of s, 347 of the Criminal Code.

[17] Mr. De Wolf submits that s. 347 captures the administration fee. He submits that
Bell ExpressVu has created an arrangement for the late payment of accounts in which
services are continued, but charges are levied to the customer. Mr. De Wolf submits that
there is an arrangement by which Bell ExpressVu advances credit to its customers. He
submits that Bell ExpressVu charges an illegal rate of interest under this arrangement.

[I8] Whatever its legal characterization, Mr. De Wolf and others have paid the
administration fee. The evidence is that every month, 33,000 customers pay the
administration fee. Mr. De Wolf has failed to pay amounts owing for Bell ExpressVu
services by their due date on 47 occasions between January 2001 and May of 2006.
During that period, Mr. De Wolf was charged administration fees of $19,00 or $25.00,
ten times, in amounts totaling $226.00.

[19] In particular, in December, 2004, Mr. De Wolfs account contained a charge of
$25 described as "Interest on Overdue Balance" as well as a further charge of an amount
similarly described. The account also indicated: "Payment has not been received in the
last 60 days and your account has been subject to both a 2% interest charge and a $25.00
administration fee. To avoid disconnection and a $50 deactivation fee, please send
payment immediately." (I pause here to note that I have not relied at all on the
characterizations in this account statement in reaching a decision in this case.)

[20] Mr. De Wolf submits that if the administration fee is interest, then he paid an
effective annual rate of interest exceeding the criminal rate of 60% as defined in the
Criminal Code. If - and this is what this litigation is all about - the administration fee is
indeed interest, then Mr. De Wolf paid an effective annual rate of interest exceeding the
criminal rate of 60% as defined in the Criminal Code, His actuary determined that the
rates ranged from more than 200% to 348%.



5

(21) Based on the billing and collection cycle described above and a number of
assumptions including, the assumption that the administration fee is interest, an actuary
retained by Mr. De Wolf opines that there are II variety of scenarios in which Bell
ExpressVu would be charging or receiving an illegal rate of interest. For present
purposes, one example will do.

A credit is advanced on day 0, a one-time 2% interest charge is levied
on day 30, a $25 fee is levied on day 60, and the credit arrangement
ends on day 105 on full repayment. In this scenario, the credit
advanced (amount of the account) is $200.36, such that any of less
than this amount would give rise to an effective interest rate higher
than 60%.

[22] As already noted, Bell ExpressVu denies the major assumption behind all the
examples. It denies that the administration fee is interest under s. 347 of the Criminal
Code,

Discus.,'ion

[23} Since both parties have brought motions for summary judgment with respect to
the threshold and determinative issue of the legal characterization of the administration
fee, the parties agree that there is no genuine issue of material fact requiring a trial. That
is also my opinion. As noted in Smith v. National Money Mart, [2008] O.J. No. 2248
(S.C.J.) at para. 311, Rule 20, the summary judgment rule, has been used to grant
summary judgments where the issue is whether or not a particular payment constitutes
illegal interest. Notably, there was a summary judgment in the leading illegal interest
case of Garland v, Consumers' Gas Co., [1998] 3 S.C.R. 112.

[24] In his summary judgment motion, Mr. De Wolf asserts with great confidence that
the administration fee is "interest" under s. 347 of the Criminal Code, and with equal
confidence, in its summary judgment motion, Bell ExpressVu asserts that the
administration fee is not "interest" but rather a lawful pre-estimate of the damages
suffered by Bell ExpressVu from the customer's breach of the contract for the supply of
television services. Both sides rely on the Supreme Court of Canada's judgment in
Garland v. Consumers' Gas Co; supra, but they emphasize different aspects of that
judgment, and the parties obviously differ about the meaning and legal significance of
several aspects of the judgment.

[25] 1 will address the parties' arguments but before doing so, I think, it is helpful to
begin my own analysis of the law as it applies to this case without any initial critique of
or commentary about the submissions of the parties.

[26] The analysis begins with s. 347 of the Criminal Code. The following provisions
of s. 347 are relevant:
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Criminal interest rate

s. 347 (l ) Despite any other Act of Parliament, every one who enters
into an agreement or arrangement to receive interest at a criminal rate, or
receives a payment or practical payment of interest at a criminal rate, is

(a) guilty of an indictable offence and liable to imprisonment for a
term not exceeding five years; or

(b) guilty of an offence punishable on summary conviction and liable
to a fine not exceeding $25,000 or to imprisonment for a term not
exceeding six months or to both.

Definitions

(2) In this section,

"credit advanced" means the aggregate of the money and the monetary
value of any goods, services or benefits actually advanced or to be
advanced under an agreement or arrangement minus the aggregate of
any required deposit balance and any fcc, fine, penalty, commission
and other similar charge or expense directly or indirectly incurred
under the original or any collateral agreement or arrangement;

"criminal rate" means an effective annual rate of interest calculated in
accordance with generally accepted actuarial practices and principles
that exceeds sixty per cent on the credit advanced under an agreement
or arrangement;

"interest" means the aggregate of all charges and expenses, whether in
the form of a fee, fme, penalty, commission or other similar charge or
expense or in any other form, paid or payable for the advancing of
credit under an agreement or arrangement, by or on behalf of the
person to whom the credit is or is to be advanced, irrespective of the
person to whom any such charges and expenses are or are to be paid or
payable, but does not include any repayment of credit advanced or any
insurance charge, official fee, overdraft charge, required deposit
balance or, in the case of a mortgage transaction, any amount required
to be paid on account of property taxes.

[27] In the case at bar, the general issue for the court is that of determining what is
within the scope or reach of s. 347, and the specific issue is whether Bell ExpressVu's
administration fee is "interest" governed by s. 347 of the Criminal Code.

[28] "Interest" under s. 347 is a defined term, and it is closely connected to "credit
advanced," which is another defined term. Both terms are to be given an expansive or
generous interpretation. In Garland v. Consumers' Gas Co" supra, Justice Major for the
majority of the Supreme Court «L'Heureux-DubiS, Cory, McLachlin, Iacobucci, and
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Binnie JJ. concurring; Bastarache, J.~dissenting) stated at para. 27: "It is apparent from
this definition that for the purposes of s. 347, "interest" is an extremely comprehensive
term, encompassing many types of fixed payments which would not be considered
interest proper at common law or under general accounting principles." The Court in
Garland at para. 29 held, for instance, that a time factor, while essential to the definition
of common-taw interest, is not necessary to bring a payment within the ambit of s. 347.
Further, Justice Major noted at para. 34 that "credit advanced" reaches not only money
but also the monetary value of goods, services, and benefits that may be advanced.
Indeed, s. 347 applies to arrangements involving the monetary value of goods, services,
or benefits even in the absence of an advance of money. As is the case of the idea of
"interest," the idea of "credit advanced" is a statutory construct, and it does not have to
conform to the common law conceptualization of advancing credit.

(29] For the purposes of deciding the case at bar, these definitions can be pared down
and then the definition of interest can be restated so that it can be more easily analyzed
for the particular context of the relationship between Bell ExpressVu and its customers.
Pared down, "credit advanced" is: money or the monetary value of goods or services
advanced under an agreement or arrangement minus any fees, commissions or similar
charges incurred by the creditor. Pared down, "interest" is a charge paid under an
agreement or arrangement by a person to whom credit is advanced for the advancing of
the credit. The payment is exclusive of the repayment of the credit advanced. See
Garland 'V. Consumers I Gas Co., supra at para. 24.

[30] Connecting "credit advanced" and "interest," the definition of "interest" becomes:
Interest is a charge paid (by the debtor) under an agreement or arrangement for the
advancing of money or the monetary value of goods or services (less expenses incurred
by the creditor). The payment of interest is exclusive of the repayment of the money or
the monetary value of the goods or services advanced.

[31] Using this definition of interest, the questions in the case at bar become more
focused and some problems are resolved. Thus, there is no debate but that Bell
ExpressVu's administration fee is a "charge," and it is a charge "paid under an agreement
or arrangement."

[32] However, that the administration fee was paid under an agreement or
arrangement is not enough. As noted by Justice Major in the Garland case, not every
charge will be interest. He stated at para. 30:

It is equally clear, however, that not every charge or expense will be subject
to the criminal interest rate provision. In order to constitute "interest" under
s. 347, a charge -- whatever its form -- must be "paid or payable for the
advancing of credit under an agreement or arrangement" .... The issue is
whether [the charge] constitutes, in substance, a cost incurred by customers
to receive credit under an arrangement ....

[33] In answering the question of whether a charge is incurred by customers to receive
credit, the Court must look to the substance, not merely the form, of the payment
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relationship: Garland, supra, at para. 32. See also Mira Design Co. v. Seascape Holdings
Ltd. (1981) 34 B.C.L.R. 55 (B.C.C.A.) at p. 60. It is also helpful to keep in mind that to
prevent creditors from avoiding the statute simply by manipulating the form of payment
exacted from their debtors, Parliament opted for the more inclusive costs of the loan
concept in defining interest: see Garland, supra, at para. 28.

[34] Moving on in the analysis, for the administration fee to be interest, the agreement
or arrangement between Bell ExpressVu and its customers must in substance be for
advancing the monetary value of goods or services. In his judgment, in Garland, Justice
Major explained that an agreement to defer payment of the amount due under an
agreement for goods Or services constituted an agreement to advance credit. At para. 35
of the Garlandjudgment, he stated:

The most plausible interpretation of s. 347(2) is that an "advance" of "the
monetary value of any goods, services or benefits" means a deferral of
payment for such items. A debt is deferred -- and credit extended -- when an
agreement or arrangement permits a debtor to pay later than the time at
which payment would otherwise have been due. See R. M. Goode,
Consumer Credit Law (1989), at p. 109. The substance of such "credit" is a
determined amount of money which is payable over time. Unlike the
principal of a loan, however, such credit is not initially paid out to the debtor
in the form of money, but arises when a debt is incurred for goods, services
or benefits, and that debt is then deferred in full or in part by agreement of
the parties.

[35} For the purposes of deciding the case at bar, it is helpful and necessary to keep in
mind that "deferring the debt" means deferring payment for the debt. The debt itself
exists, and it is due for payment, but the time for payment is postponed at a price. At
para. 40 of Garland, Justice Major stated: "For the deferral of a debt to constitute "credit
advanced" under s. 347, there must be a specified amount owing, and that amount must
actually be due in the absence of an arrangement permitting later payment." Where
payment for goods or service is deferred under an arrangement, the charge imposed by
the arrangement as the price for the deferral of payment (which price would not include
the price for the goods or service itself) is the interest.

[36} For the purposes of deciding the case at bar, it is also necessary to put in mind a
more precise definition of the meaning of "an arrangement permitting later payment."
The action of permitting late payment is an action of the creditor who tolerates, accepts,
agrees, or acquiesces to the state of affairs that the debtor may pay after the due date,
which is to say that the creditor will not enforce the contract by claiming compensation;
i.e. damages, or other remedies for the breach otherwise entailed by the late payment.

[37] In the case at bar, Bell ExpressVu's fundamental position is that it does not permit
its customers to pay late. It denies that the administration fee is the price of granting an
indulgence for late payment, and it asserts that the administration fee is in law the
opposite of declining to enforce the contract; it is an act of enforcing the contract being a
genuine pre-estimate of Bell Express'Vu's damages for the breach of the contract.
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[38] The main support for Bell ExpresaVu's position is the language of the standard
form agreements with its customers. It is upon the contract language that Bell ExpressVu
principally relies to submit that it was enforcing a breach of contract and upon which it
relies to rebut the submission that it was acquiescing or permitting a late payment when it
exacted the administration fee. It states in paragraph 54 of its factum:

There is no genuine issue for trial on the threshold issue. There is no
evidence of an agreement or arrangement on the part of Bell Express Vu to
extend credit. In the absence of any evidence of Bell ExpressVu's consent or
permission given to subscribers to defer payment for 60 days, the
administration fee charged to subscribers whose accounts are unpaid after
60 days is not a fee that falls within the s. 347 definition of interest. Section
347 does not apply to the non-consensual taking of credit.

[39] In this paragraph of the factum, there is the bold statement that there is no
evidence of an agreement or arrangement on the part of Bell ExpresaVu to extend credit.
In my opinion, that statement is not correct. Putting the administration fee to the side for
a moment, it appears to me that the compound interest provision in the standard form
agreements is some evidence of an agreement to extend credit. Here, in the compound
interest provision, is a charge for a debt or service exclusive of the cost of repayment of
the debt or service. The compound interest provision becomes operative five days after
the due date and at a time when Bell ExpressVu does not have the right to disconnect its
service, which right arises 30 days after the due date. Extracting interest without having a
right to end service does not have the appearance of enforcing a breach of contract. The
compound interest provision seems a conventional interest charge familiar to the
common law and, more importantly, a charge that falls within the reach of s. 347 of the
Criminal Code with its expansive cost of the credit approach. The contract appears to
recognize this because it speaks about Bell ExpressVu obtaining the "highest interest rate
permissible by law," which appears to be an allusion to s. 347 of the Criminal Code.

[40] While the charge for compound interest under the Bell Expressvu contracts
would appear to be an advance of credit and fall within the scope of the definition of s.
342 of the Criminal Code, that, however, is not the issue to be decided, which is to
characterize the administration fee, which must have its own separate analysis.

[41] Giving the administration fee a separate analysis, it is my opinion, that there is
evidence that supports the conclusion that the administration fee is an agreement or
arrangement on the part of Bell Expressvu to extend credit.

[42] There is the evidence of conduct and the evidence of appearances and reasonable
perceptions. In the case at bar, for the payment cycle, payment for the television services
is due on day 25, interest is levied beginning on day 30, the administration fcc is imposed
on day 60, and the service is soft disconnected on day 75 if payment is not made. Until
day 75, the customer has the benefit of Bell Express'Vu's uninterrupted service for which
the customer has an outstanding indebtedness for which payment is overdue. Under this
arrangement, it would appear to the customer that he or she can delay payment for the
services he or she has received and will be receiving without losing the benefit of the
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contract for television services. The customer would believe that he or she is paying
something more for the receipt of the good or service. This appears to be advancing credit
in return for paying the interest charge and the administration fee. This arrangement does
not have the appearance of the enforcement of a breached contract.

[43] It is informative to consider what the legal analysis would be with a modest
variation of the agreement between Bell Express'Vu and its customers. For instance, if
Bell Expressvu charged the administration fee after the soft disconnection of the
services, in that situation, the argument that the administration fee was not a charge for
credit but a charge for something else; namely, a genuine pre-estimate of the damages
arising from managing or collecting delinquent accounts, would have considerable
traction because in that instance, there arguably could be no taking of credit.

[44J In the case at bar, the administration fee is like the late fee in Kilroy v. A OK
Payday Loans Inc. (2007), 278 D.L.R. (4th) 193 (B.C.C.A.). In that case, there was a
$75.00 fee for the late payment of a payday loan. The fee was not imposed on the making
of the loan itself, and it was only imposed in the event of default. The $75 was calculated
by reference to the costs incurred by the lender as a result of the borrower's default. The
Court held that the late payment fee was interest within s. 347 of the Criminal Code.

[45] The theory behind Bell ExpressVu's argument is that it never granted permission
for late payment but rather was pursuing contractual rights to enforce a breached contract
and this means the administration fee is not interest. One problem, with this theory is that
it yields a reductio ad absurdum when applied to the interest charges imposed before Bell
Express VU imposes the administration fee.

[46] Both charges arc found in the standard agreement, and if Bell ExpressVu is not
extending credit when it imposes the administrative charge but rather exercising its
remedies for breach of contract, the same thing ean be said when it charges interest on the
overdue account before it disconnects the service. If this is correct, then the interest
charge would not be interest within the reach of s. 347 of the Criminal Code. This yields
the peculiar result that Bell ExpressVu could lawfully charge interest rates at what
otherwise would be criminal rates of interest, because its interest charges would be
characterized as contract enforcement and not the advancing of credit captured by s. 347
of the Criminal Code. I regard this as an absurd result that reveals that Bell ExpresVu's
argument is unsound,

(47] In any event, Bell Express Vu' s actual conduct in continuing to provide the service
belies the premise that it is enforcing the contract. In Howard v. Pickford Tool Co. Ltd.,
[1951] 1 K.B. 417 at p. 421 (C.A.), in discussing contract enforcement, Asquith, LJ.
famously remarked that "an unaccepted repudiation is a thing writ in water." What Bell
ExpressVu appears to be doing is extending credit rather than accepting the customer's
breach and enforcing the contract. I return to the hypothetical illustration above, where
the administration fee is charged after the services are disconnected. In that instance, the
customer would be under no misapprehension about what Bell ExpressVu was doing, and
it could not be said that it was extending credit. The same cannot be said in the case at
bar, where from the customer's perspective, the arrangement seems to involve credit
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being advanced rather than contractual remedies for breach being imposed. To borrow
what Major, 1. stated in para. 46 of the Garland case: "It cannot properly be contended
that [Bell ExpressVu], having designed those terms itself, does not consent to the
customer acting in accordance with them."

[48] Bell ExpressVu submits that the continuation of service does not in law constitute
a waiver of the subscriber's breach. Iagree with that statement with the qualification that
the continuation of service does not - necessarily or automatically - in law constitute a
waiver, I, however, do not regard Bell Express'Vu's conduct in the case as a waiver of its
contractual rights, which remain to be enforced. [ regard its conduct as constituting an
arrangement to advance credit. which is something quite different from waiver.

[49] The appearance and practical reality of the arrangement between Bell Express Vu
is that it implements its standard contracts in a way that comes within the expensive
definition of interest and its concept of capturing all the costs of an advance of credit. I
agree with the following submission made in paragraph 37 of Mr. De Wolfs factum:

Although payment is requested, services are not terminated if payment is not
made, and the [administration fee] is levied. Bell Expressvu has carved out
options for itself in its written agreement to allow it to disconnect service,
but its established practice is to charge an [administration fee] at day 60 (30
days after the due date) and continue to serve the customer .... [Tjhis
constitutes an agreement or arrangement for the extension of credit to the
customer and the fees cannot exceed the criminal rate of interest.

[50] In submitting that the manner in which Bell ExpressVu implements its contract
constitutes an agreement or arrangement for the extension of credit, Mr. De Wolf relies
on the Supreme Court of Canada's judgment in Garland v, Consumers' Gas Co.• supra.
At the heart of the Garland case was the issue of the legal characterization of a particular
charge. In that case, Consumers' Gas billed its customers on a monthly basis for natural
gas. Each bill included a due date for the payment of current charges. Customers who did
not pay by the due date incurred a late payment penalty ("LPP") calculated at five percent
of the unpaid charges for the month. The late payment penalty was a one-time charge,
and it did not compound or increase over time. The administration fee, in the case at bar,
is a one-time charge that does not increase over time. The Garland case is authority that
one-time charges may fall within the definition of interest. See Garland at para. 29.

[51] In the Garland case, Consumers' Gas submitted that the late payment penalty was
not a charge under an agreement to advance credit. Although it conceded that the charge
was under an agreement, it submitted that the purpose of the charge was to encourage
early payment and that the charge was not for advancing credit. That argument is similar
to Bell ExpressVu's argument in the immediate case, where it argues that the purpose of
the administration fcc is the enforcement of the agreement, which is the opposite of
advancing credit.

[52] The majority of the Supreme Court in Garland concluded that there had been an
advance of credit. Justice Major stated at para. 48 that: "Under the terms prevailing
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between the parties, customers are permitted to defer their payment, albeit for a price.
That is an arrangement for the advancing of credit under the broad language adopted in s.
347." In my opinion, much the same thing can be said about the case at bar.

[53] Bell ExpressVu, however, relies on certain aspects of the judgments in Garland to
argue that the outcome of the case at bar should be different from that in Garland. In
particular, it relies Ol1l the difference between the consensual granting of credit and the
unilateral taking of credit. This distinction was recognized in Garland v. Consumers' Gas
by the majority and by Justice Barrache in his dissent. In paragraph 45 of the majority
judgment, Justice Major stated:

45. It is true that there is an important difference between the
consensual granting of credit and the unilateral taking of it. See, e.g., Goode,
supra, at p. 108. As noted, s. 347 does not apply to situations in which a
buyer or consumer fails to pay on time, without the consent of the other
party, for goods, services or benefits provided. The facts in this case,
however, present a different situation. The payment relationship which
exists between Consumers' Gas and its customers is defined by a standing
arrangement. The terms of that arrangement are imposed by Consumers'
Gas, after approval by the OEB. They are clearly conveyed to every
customer and do not change from month to month. Those terms provide, in
plain language, that a customer's gas bill may be paid either before or after
the due date. As the motions judge observed at p. 466:

The bill received by the customer states the amount "payable by
due date", the "due date" and the amount "payable after due
date". The bill does not indicate that payment must be made by
the due date and I question the ability of Consumers' to sue as
soon as the due date has passed.

It is also made clear, however, that Consumers' Gas prefers to receive
payment by the due date, and that customers who, for whatever reason, fail
to meet that deadline must pay a price of five percent on top of the amount
owing for that month.

[54] I accept, as I must, that there is a difference between the consensual and the non-
consensual taking of credit. However, the distinction is of no assistance to Bell
ExpressVu in the immediate case, because in the case at bar, for the reasons discussed
earlier, there has been a consensual advancing of credit, as was the case in Garland v.
Consumers's Gas. In Garland, Justice Major noted at para. 64 that "because there is no
specific contractual term governing the time for payment after the imposition of the LPP,
technically it may be argucd that there is an indeflnite extension of credit" [my emphasis
added]. In the case at bar, practically speaking, there was a definite extension of credit at
least until 15 days after the administration fee was imposed, at which time the service
would be disconnected. The price of this extension of credit was the administration fee,
which makes the administration fee interest.
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[55] Bell ExpressVu argues, however, that Garland is distinguishable because in that
case, unlike the case at bar, Consumers' Gas could not cut off the supply of service
without having given the consumer the opportunity of paying the late payment penalty as
its price for the advance of credit. In contrast, in the case at bar, Bell ExpresaVu had the
right to disconnect the service if the account was not paid within 30 days. In my opinion,
this difference between "did not" and "could not" does not negate that in both cases there
was an extension of credit. In both cases, the supplier of a service does not cut off the
service until after an extra charge (the late payment penalty or the administration fee
respective) was imposed and the supplier does not cut off the service at all if the extra
charge is paid. In both cases, there is the legal look and the legal feel of an advance of
credit.

Conclusion

[56] It follows that Mr. De Wolf's motion for summary judgment should be granted
and Bell ExpressVus motion should be dismissed.

[57] If the parties cannot agree as to the matter of costs, they may make submissions in
writing beginning with Mr. De Wolf within 20 days of the release of these Reasons for
Decision to be followed by Bell ExpressVu's response within 20 days thereafter.

(58] Given the outcome of the motions, some thought and some action is required
about the consequences to the balance of Mr. De Wolfs class action, both substantively
and also procedurally. For the moment, I leave it to the parties to consider these matters
and then to arrange a case management conference so that the action can move forward to
its next stage.

{59) Orders accordingly.

Perell, J.
Released: September 15, 2008
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