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[82] In the case before this Court, this same argument is being put forward by
counsel for Canada in that; since the impugned schools on the Labrador Coast were
operated by the International Grenfell Association; or The Moravian Missionaries
or the Province of Newfoundland then Canada had no duty of care.

[83] This, of course, is for the trial court to determine; however, I am not
convinced at this stage that it is plain and obvious that the Plaintiff’s position
cannot succeed. It follows then that this requirement of the five step process under
the Class Actions act has been satisfied by the Plaintiffs.

[84] In the present matter counsel for Canada argues that there is no liability
vehicle to drive this matter forward. He states at paragraph 64 of his Memorandum
that “The Crown is liable in tort to pay damages only if a plaintiff can establish
facts that amount to a legal cause of action against the Crown.” And that “As a
general rule, everybody is responsible for his or her own torts, but no person is
responsible for the torts of others.” And since the federal Crown had nothing to
do with the schools in question there can be no cause of action and no lability
flowing in tort. Once again, that is for the trial court to decide, however, at this
point the Plaintiff’s argument must be heard since it is not plain and obvious that it
will not succeed.

[85] As to any intentional tort liability counsel for Canada argues that whatever
was done to the plaintiffs by the employees of those running the schools does not
fall on the federal Crown. Counsel for Canada states that there are no material
facts pleaded nor is there anything to substantiate any partnership between Canada
and those running the schools in Labrador to implicate Canada in the harm alleged
by the plaintiffs to have experienced. Counsel for Canada states at paragraph 72 of
his memo that: “In the cases at bar, the Plaintiffs are relying on judicial comment
instead of pleading the material facts necessary to establish a relationship that
would result in a finding of vicarious liability. Such judicial comment cannot be a
substitute for evidence and the Plaintiffs cannot use the facts found in another case
to buttress what are bald assertions.” I don’t agree that this is what is happening in

> Paragraph 65 of Defendants Memorandum of Fact and Law.
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this action, since the material facts are dependent on whether or not Canada had a
duty of care toward the Labrador Inuit. Once again this is a clear issue to be
decided at trial and for me at this time to enter into that analysis would draw me
into the merits of the case. 1 cannot go there. Suffice to say that this argument has
been touched upon by my previous comments and references and should therefore
go forward to the trial court.

[86] In relation to their being no Cause of Action for a breach of a non-delegable
duty Counsel for Canada relies on Blackwater v. Plint, [2005] 3 S.C.R. 3 where at
paragraph 50 McLachlin C.J. stated:

. the power of the government to enter into agreements with religious
organizations for the care and education of Indian children suggests that the duty
is eminently delegable ... The Indian Act falls far short of creating a mandatory
duty to ensure the health and safety of children in residential schools.

[87] It should be noted in Blackwater however that the Supreme Court of Canada
did uphold the lower courts finding that both the Church and Canada were
vicariously liable for the wrongful acts committed against the Indian children by
one of the Church employees. It then set about establishing the evidentiary basis
for determining whether vicarious liability should be imposed. Again, in the matter
before me, that 1s for any trial court to evaluate as this matter may proceed. It is
not for me to engage in such evidentiary analysis on this process based application.

[88] I agree however that the nature of the relationship between the Plaintiffs and
the federal Crown will be the driving force in these actions and in that regard I am
unable to agree with Counsel for Canada that no relationship at all exists between
them. The strength of the relationship, be it fiduciary or otherwise, will be
determined by the evidence presented. However, it appears that there were no
treaties or agreements existing between the Inuit of coastal Labrador and Canada at
the time of Confederation in 1949 and the domination by the Canadian
Government over these people was a unilateral action by the federal Crown. What
rights and duties were created by this action cannot simply be answered by saying
“there were none.” What does the evidence show?
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[89] Counsel for Canada argues that the Plaintiffs were deficient in pleading the
material facts upon which they relied to succeed in their application. Cameron,
J.A. in Dow Chemical v. Ring set out the general rule on this issue where at
paragraph 38 she stated:

The general rule of pleadings is that a plaintiff must plead the material facts upon which he
or she relies in respect of each of the constituent elements of the cause of action. In
Horsman and Morley, Government Liability Law and Practice, looseleaf (Aurora, ON:
Canada Law Book, 2007) at 10:80:10 the authors summarize, in my view correctly, what is
required in pleading a case of breach of fiduciary duty against the Crown:

... the plaintiff must plead the material facts alleged to give rise to the existence of
a fiduciary relationship with the Crown or Crown officer, the existence of the duty
owed by the Crown or Crown officer to the plaintiff by virtue of that relationship,
the breach of the alleged duty, and the remedies sought. The pleadings must assert
not only the general existence of fiduciary relationship, but also that the
relationship gave rise to a relevant fiduciary obligation on the facts of the plaintiff's
case.

[90] I am satisfied that the Plaintiffs have set out the parameters of their pleadings
sufficient to show what it is they will be relying on at trial and to show the degree
of the fiduciary relationship they believe exists between Canada and the Inuit of
Labrador. In its simplest reduction the Plaintiffs state that because they are Inuit
(Indians) there 1s an assumed fiduciary relationship. Of course that is for the trial
judge to decide but at this stage the pleadings, it 1s not plain and obvious that the
Plaintiffs will fail.

INDENTIFIABLE CLASS — SECTION 5(1)(B)

[91] The test to be applied here, as in all other class action criteria other than
section 5(1)(a), is the “some basis in fact” test as set out by Cameron, J.A. in Dow
Chemical v. Ring referenced earlier. This establishes a very low threshold over
which the Plaintiff must step in order to advance its position as having the matter
proceed by way of a class action. Is the class readily identifiable?

[92] In that regard counsel for the Defendant Canada acknowledges in his oral
argument that the Plaintiffs did in fact attend these residential schools on the coast
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of Labrador and that they suffered awful things there, however, as stated above

Canada’s position 1s that this was never Canada’s responsibility.

[93] Cameron, J. A. in Dow Chemical v. Ring in addressing the “Identifiable

Class™ issue stated at paragraphs 60 and 61 that:

[94]

The Class Actions Act permits certification of a class comprised of as few as two
persons (s. 5(1)(b)).

The objective of the legislation is to limit the class to those who have a claim or
an interest in the resolution of the common issues (Hollick; Cloud v. Canada
(Attorney General) (2004), 73 O.R. (3d) 401 (C.A.), para. 46). In Western
Canadian Shopping Centres Inc v. Dutton, [2001] 2 S.C.R. 534, para. 38, Chief
Justice McLachlin succinctly stated the features of a class definition and their
purpose when she said:

First, the class must be capable of clear definition. Class definition is
critical because it identifies the individuals entitled to notice, entitled to
relief (if relief is awarded), and bound by the judgment. It is essential,
therefore, that the class be defined clearly at the outset of the litigation.
The definition should state objective criteria by which members of the
class can be identified. While the criteria should bear a rational
relationship to the common issues asserted by all class members, the
criteria should not depend on the outcome of the litigation. It is not
necessary that every class member be named or known. It is necessary,
however, that any particular person's claim to membership in the class be
determinable by stated, objective criteria.

In deciding if the definition states objective criteria, courts will sometimes ask
whether the criteria are subjective. In Bywater v. Toronto Transit Commission
(1998), 27 C.P.C. (4th) 172 (Ont. Gen. Div.) para. 11, Winkler J. (as he then was)
referring to The Manual for Complex Litigation, 3d ed. (St. Paul, Minn.: West
Publishing Co., 1995) noted that a criterion depending on a class member's state
of mind would be subjective.

In the present case counsel for the Plaintiffs set out the class definition as:

1) all persons who attended the school between 1949 and the date of its

respective closure (the “Survivor Class™);
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11)  all persons who have a derivative claim on account of a family
relationship with a person in the Survivor Class (the “Family Class™).

[95] He states in the Plaintiffs’ Factum that objectively the class members can be
identified by their attendance at the impugned schools during a fixed time period.

[96] Counsel for the Plaintiffs in support of his class definition refers to
Wheadon v. Bayer Inc., at paragraph 106 where Barry, J. cited approvingly the
class definition in Rumbly v. British Columbia, [2001] 3 S.C.R. 184, Barry, J.
stated:

I find support for this conclusion in Rumley v. British Columbia, where the class
in a sexual abuse case was defined by reference to students attending a school
between certain years who resided in British Columbia and claimed to have
suffered injury as a result of sexual misconduct at the school. The class definition
was not in issue at the Supreme Court level but had been accepted by the British
Columbia Court of Appeal. [Footnotes omitted]

[97] Counsel for the Plaintiffs here argues that the class definition before th is
Court is almost identical to that set out in Rumley. Interestingly, counsel for the
Plaintiffs refers at paragraph 68 of the Plaintiffs” Factum to the National
Residential School Settlement program where similar group identification was
accepted for purposes of settlement. He stated:

In the 2006 Pan-Canadian Residential School Settlement, nine courts across the
country accepted the following class definition for the purposes of consent
certification and settlement approval, bounded by attendance, a temporal period
and place of residence:

All persons who resided at an Indian Residential School in Canada at
anytime prior to December 31, 1997, who are living,or who were living as
of May 30, 2005, and who, as of the date hereof, or who, at the date of
death resided in [the province over which that particular court possessed
territorial jurisdiction].

Order of the Ontario Superior Court of Justice, Honourable Justice Winkler,
dated December 15, 2006, Plaintiffs’ Factum, Schedule B.
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[98] Counsel for Canada on the other hand argues at paragraph 155 of the
Defendant’s Memorandum of Fact and Law that the factors set out by the Supreme
Court of Canada in Western Canada Shopping Centres Inc. v. Dutton, [2001] 2
S.C.R. 534,2001 SCC 45 and Hollick v. Toronto (City), [2001] 3 S.C.R. 158 have
not been established by the Plaintiffs. That is:

1. The class must be capable of clear definition. The purpose of the definition is
to identify the individuals who are entitled to notice, entitled to relief, if relief is
awarded, and bound by the judgment;

2. The class definition should state objective criteria for membership;

3. The criteria for membership should bear a rational relationship to the asserted
common issues;

4. The proposed representative plaintiff must show that the class is not
unnecessarily broad where the class could be defined more narrowly and the
courts should either disallow certification or allow certification on the condition
that the class definition be amended. (Dutton at paragraphs 38, 29; Hollick at
paragraphs 27, 20, 21)

[99] Counsel for the Defendant argues therefore that the Plaintiffs’ case is
fundamentally flawed because no cause of action exists against Canada in the
pleadings. He argues that Canada owes no duty of care in negligence, nor any
fiduciary duty to the Inuit and Métis people in this action.

[100] This 1s precisely the same position taken by the Defendant in its argument in
relation to the section 5(1)(a) criteria of the Class Actions Act and if he 1s correct
then the matter ends there. However, having found earlier that it is not plain and
obvious that the Plaintiff’s case is without merit, especially where aboriginal issues
are so interwoven with constitutional issues, I am not convinced on that factor
alone that the matter should not move forward on a class action basis.

[101] It seems to me that in this case, perhaps more so than in other aboriginal
circumstances, the class is capable of clear definition. Here the circumstances
relate to only five small 1solated schools in a relatively remote part of Canada. No
doubt it will not be a simple task to identify every possible person touched by this
litigation; however, this class of people appears for the most part to be a closed set
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of about 500 individuals. They are almost unique in their geographical location
and their attendance would be expected to have been recorded as part of the school
record at the time or at least known in their own communities by people still able to
remember that they in fact attended these residential schools and experienced some
serious deprivation as a result of that schooling. I note as well that these residential
schools were for the most part intended to educate the Inuit people, however, there
were also some students in attendance who were not aboriginal, for example the
children of transient fisherman.

[102] Counsel for the Defendant as stated earlier acknowledges that the Plaintiffs
did attend these residential schools on the coast of Labrador and Northern
Newfoundland and that they experienced awful things but that Canada had no part
in it.

[103] It seems then, that from an objective assessment there is some basis in fact to
support the Plaintiff’s position. It is not for me at this stage to determine the
strength of the Plaintiff’s case on the issue of class identity but only to determine if
it should proceed as a class action. I am satisfied that there is some basis in fact to
accept the class definition as set out by the Plaintiffs and the matter should proceed
forward as a result.

COMMON ISSUES

[104] As to the relationship between membership in the class and the asserted
common issues, it is clear that what the Plaintiffs are stating is that because they
were aboriginal children, that is, Inuit and Métis, they were literally rounded up,
taken from their homes and families and forced to attend residential schools set up
to accommodate them. Consequently, as a result of attending these schools they
collectively allege that they suffered cultural, physical, and in some cases sexual
abuse, for which they want access to the courts to address these issues. While there
are no guarantees as to the merits of the litigation I find that there is a rational
relationship between the class members and the common issues as framed in a
breach of fiduciary duty, or negligence. As to whether or not the class is
unnecessarily broad, it seems to me at this stage that the class is not open ended
and encompasses a discrete group of people who actually were in attendance dury
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the period claimed and whose family members are themselves readily identifiable.
Cameran, J.A. in Dow Chemical v. Ring stated at paragraph 62 that:

Arriving at a class definition may be easier in some types of cases than in others. In
Hollick it was said that in product liability cases the class might typically be "those who
purchased the product" (para. 20). In environmental actions such as Hollick and this case,
however, "the appropriate scope of the class is not so obvious" and "it falls to the putative
representative to show that the class is defined sufficiently narrowly" (Hollick, para. 20).
On the subject of finding the right balance in defining a class Chief Justice McLachlin said
at para. 21 of Hollick:

... The representative need not show that everyone in the class shares the same
interest in the resolution of the asserted common issue. There must be some
showing, however, that the class is not unnecessarily broad -- that is, that the
class could not be defined more narrowly without arbitrarily excluding some
people who share the same interest in the resolution of the common issue.
Where the class could be defined more narrowly, the court should either
disallow certification or allow certification on condition that the definition of
the class be amended ... [Emphasis in original]

It is recognized, however, that it is not intended that the class be limited to those who will
be ultimately successful. A purpose of class actions is to deal with all potential claims at
the same time so that defendants proceed with the knowledge that "all potential claims are
resolved and all potential claimants are bound by the result, including those that may fail."
Attis v. Canada (Minister of Health) (2007), 46 C.P.C. (6th) 129, (Ont. S.C.J.) para. 53.

[105] T therefore do not agree with the Defendant’s position that the class is
unreasonably overbroad and therefore unmanageable. On the contrary the class
here 1s a limited and closed set of aboriginal people who lived in a small remote
area of Canada. The issues are common to them all and are not brought forward on
an individual basis. Having said that, I am aware that these were a number of non-
aboriginal children who also attended these schools at the times claimed and who
may or may not have any relationship to the litigation. However, this is basically
an aboriginal based claim and it could possible be more focused by the inclusion of
the adjective “aboriginal” to modify the collective personal pronoun “persons”.
Counsel for the Plaintiffs could no doubt seek leave to amend this at trial on the
merits if the Plaintiffs so wished. I would only comment that at this point the
inclusion of non-aboriginal children is not a fatal flaw to the matter going forward.
I need only be satisfied that there is “some basis in fact” to accept the class as set
out by the Plaintiffs. For the same reason the omission of those children attending
the impugned schools prior to 1949 and who are not part of this action does not
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detract from the proper identification of the class forming the basis of this action.
Clearly to include those people who attended the residential schools prior to 1949
would broaden the class to such a degree as to make it potentially unmanageable.
In any event the Defendant can’t have it both ways. Counsel for Canada argues
that Canada had no jurisdictional connection to any people, aboriginal or otherwise,
who lived in Newfoundland and Labrador prior to 1949. This was exclusively the
domain of the Newfoundland government. It is a bit confusing to then claim that
this present action 1s “under inclusive” because it did not refer to pre-confederation
students.

[106] With reference to section 5(1)(c) of the Class Actions Act, 1 am satisfied as
well that the Plaintiffs share common issues and that the litigation framed in
negligence, or breach of a fiduciary duty i1s common to the entire class. Whether or
not the Plaintiffs will be successful at trial is not a concern at this time. It is for the
trial judge to decide if Canada owed a duty of care to protect the Inuit and Métis
children of Labrador from physical, mental, or social harm. It is for the trial judge
to determine whether or not there is a breach of a fiduciary duty to the Plaintiffs
and their families and whether Canada was negligent in carrying out its alleged
duty of care.

[107] Counsel for the Defendant continuously returns to his main theme and
argues that the proposed common issues are difficult because the allegations are
incapable of proof on the basis that there is no cause of action. He states at
paragraph 196 of his Memorandum of Fact and Law that:

In this case, Canada is not the correct defendant and no cause of action is capable
of proof against Canada. Given the lack of a valid cause of action, the common
issues of negligence, fiduciary duty, aboriginal rights and treaty rights are not
appropriate for certification in an action against Canada.

[108] I have earlier considered whether or not there is a cause of action and need
not consider it further, however, in relation to the common issues I am satisfied that
there 1s some basis in fact to have these issues considered as common issues and
that the Plaintiffs have met this entry level test.
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PREFERRED PROCEDURE - S. 5(1)(D)

[109] In Dow Chemical v. Ring, Cameron, J.A. offered some guidance as to the
factors to be considered in determining whether a class action would be the
preferable procedure. She stated at paragraph 97:

Section 5(2) of the Class Actions Act, as noted above, provides some guidance
regarding the factors to be considered in determining whether a class action would
be the preferable procedure. For convenience I shall reproduce the section:

(2) In determining whether a class action would be the preferable
procedure for the fair and efficient resolution of the common issues, the
court may consider all relevant matters including whether

(a) questions of fact or law common to the members of the class
predominate over questions affecting only individual members;

(b) a significant number of the members of the class have a valid
interest in individually controlling the prosecution of separate
actions;

(c) the class action would involve claims that are or have been the
subject of another action;

(d) other means of resolving the claims are less practical or less
efficient; and

(e) the administration of the class action would create greater
difficulties than those likely to be experienced if relief were sought
by other means.

[110] And further at paragraph 100:

In Hollick, the Supreme Court of Canada set out the approach to be taken to the
question of preferability. The Court confirmed that preferability incorporated two
ideas: "whether or not the class proceeding [would be] a fair, efficient and
manageable method of advancing the claim" and whether a class proceeding
would be preferable (para. 28). The common issues must be considered in the
context of the claims as a whole (para. 29). Is the class action preferable to other
methods of resolving the claims, including, but not limited to the use of individual
proceedings (paras. 30 and 31)? In performing the analysis, one must look at the
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circumstances considering judicial economy (para. 32), access to justice (para.
33), and behaviour modification (para. 34).

[111] The preferable procedure factor is an interesting issue in the present case
because of the approach taken by the federal government in relation to these
residential schools and these aboriginal people in particular. It seems to me that
none of this litigation would have been necessary if the Plaintiffs had been included
in the 2006 National Settlement Program as referred to earlier. For its own reasons
Canada has determined that the Plaintiffs do no fit the criteria of the settlement
Agreement reached with other aboriginal residential school attendees and as a
result that procedure was closed to the Plaintiffs. The result of that circumstance,
according to counsel for the Plaintiffs, is the present litigation process. Counsel for
the Plaintiffs states that of the options open to the Plaintiffs the focus must be on a)
judicial economy; b) access to justice and; ¢) behaviour modification. He further
states at paragraph 93 of his factum that:

The preferability requirement is based on two concepts. The first is whether the
class action would be a fair, efficient and manageable method of advancing the
claim. The second is whether the class action would be preferable to other
reasonably available means of resolving the class members’ claims.

[112] What in fact are the options available other than a class action for these
Plaintiffs? Clearly, the National Settlement Program is closed to the Plaintiffs.
However, counsel for Canada suggests at paragraph 220 of his Memorandum of
Fact and Law that other procedures should be considered “such as joinder, test
cases, representative actions, consolidation and so on”. What must be kept in mind
however in relation to the preferability factor is the purposes for which class
actions are designed to meet. In Hollick the Supreme Court of Canada stated at
paragraph 15 that:

The Act reflects an increasing recognition of the important advantages that the
class action offers as a procedural tool. As I discussed at some length in Western
Canadian Shopping Centres (at paras. [pagel70] 27-29), class actions provide
three important advantages over a multiplicity of individual suits. First, by
aggregating similar individual actions, class actions serve judicial economy by
avoiding unnecessary duplication in fact-finding and legal analysis. Second, by
distributing fixed litigation costs amongst a large number of class members, class
actions improve access to justice by making economical the prosecution of claims
that any one class member would find too costly to prosecute on his or her own.




Page: 44

Third, class actions serve efficiency and justice by ensuring that actual and
potential wrongdoers modify their behaviour to take full account of the harm they
are causing, or might cause, to the public. In proposing that Ontario adopt class
action legislation, the Ontario Law Reform Commission identified each of these
advantages: see Ontario Law Reform Commission, Report on Class Actions
(1982), vol. 1, at pp. 117-45; see also Ministry of the Attorney General, Report of
the Attorney General's Advisory Committee on Class Action Reform (February
1990), at pp. 16-18. In my view, it is essential therefore that courts not take an
overly restrictive approach to the legislation, but rather interpret the Act in a way
that gives full effect to the benefits foreseen by the drafters. [Emphasis mine]

[113] And further at paragraph 16:

It is particularly important to keep this principle in mind at the certification stage.
[Emphasis mine]

[114] In Hollick, McLachlin, C.J. agreed that the courts should treat the
preferability factor in a broad manner keeping in mind fairness, efficiency and
manageability. As well, the court must decide whether a class proceeding would
be preferable to other procedures such as “joinder, test cases, consolidation and so
on”, in achieving the goals of a class action.*

[115] However, McLachlin, C.J. adds at paragraph 28:

In my view, it would be impossible to determine whether the class action is
preferable in the sense of being a "fair, efficient and manageable method of
advancing the claim" without looking at the common issues in their context.

[116] And further at paragraph 29:

The Act itself, of course, requires only that a class action be the preferable
procedure for "the resolution of the common issues" (emphasis added), and not

* Hollick, paragraph 28.
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that a class action be the preferable procedure for the resolution of the class
members' claims.

[117] And at paragraph 31:

In my view, the preferability analysis requires the court to look to all reasonably
available means of resolving the class members' claims, and not just at the
possibility of individual actions.

[118] In Hollick the court found that the class action process did not promote
judicial economy or advance the action in that the common issues were far
outweighed by the individual issues. As well, in Hollick the court found that the
class action process did not serve the interests of access to justice, since in that
case, there were more efficient and appropriate alternatives such as the Small
Claims Trust Fund which could handle individual claims if they did not overwhelm
that fun or alternatively, if the claims were of sufficient amounts, could be litigated
on a normal individual basis. McLachlin, C.J. also found that in Hollick behaviour
modification was not such a significant factor that a class action would be
necessary to promote it in that case.

[119] In the present case I accept that the onus is not on the Defendant to establish
why some other procedure, such as a test case, would be preferable to a class action
process. On that point the Newfoundland and Labrador Court of Appeal stated at
paragraph 44 of Davis v. Canada (Attorney General), 2008 NLCA 49 that:

It follows that the Claimants cannot rely on the lack of evidence regarding a test
case since it was they who had the burden of demonstrating that a class action was
preferable to other methods of resolving their claims, including the use of a test
case. There was no burden on the Attorney General or the Province to demonstrate
that a test case was a viable alternative. Based on the information and evidence
provided to him, the applications judge concluded that a test case would, at least,
be preferable to a class action. I note in passing that I should not be taken as
suggesting that evidence is necessarily required. It is open to the applications
judge to make a determination based on experience and general principles where
the circumstances permit.
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[120] In relation to the common issues as [ stated earlier, the Plaintiffs represent a
clearly identifiable and closed set of aboriginal people who live in a remote part of
Canada. They number only about 5000 at the commencement of this action and
they have a direct link to the residential schools in question. The same allegations
of physical harm and cultural deprivation are common to all members of the class
as are the legal claims of negligence and breach of fiduciary duty against the
Defendant Canada. The critical question is whether, viewing the common issues in
the context of the entire claim, their resolution will significantly advance the
action’. I am satisfied that the class action procedure will accomplish this and on
that basis I cannot agree with the Defendant’s position that some other procedure is
more preferable than the present class action application in this case. Here we have
a small population of aboriginal people who are seeking access to justice as a
single unit, all claiming identical issues to be addressed by the same legal methods
open to them.

[121] Many of the class members are elderly and unlikely to survive protracted
litigation and inevitable appeals on an individual basis. The commonality of their
issues would not warrant this. I see no advantage to a test case which in itself is no
guarantee of a less time consuming resolution. A test case in itself i1s a complete
civil trial and will have to be brought forward by one of the Plaintiffs at whatever
costs will be involved. This would be an enormous financial burden on any one of
the Plaintiffs and would have the potential to bar the test claimant and consequently
the entire group from court and prevent access to justice. This is clearly not an
acceptable social outcome. In Cloud, Goudge, J.A. stated at paragraph 86 that:

However, I think that a single trial of the common issues will achieve substantial
judicial economy. Without a common trial, these issues would have to be dealt
with in each individual action at an obvious cost in judicial time possibly resulting
in inconsistent outcomes. As Cullity J. said, a single trial would make it
unnecessary to adduce more than once evidence of the history of the establishment
and operation of the School and the involvement of each of the respondents.

[122] It seems to me that these comments of Goudge, J.A. apply equally well to
the circumstances of the present case. 1 agree as well with the comment of

> Cloud v. Canada at paragraph 75.
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Goudge, J.A. at paragraph 85 in Cloud that “Because residential schools for native
children are no longer part of the Canadian landscape, the third objective of class
proceedings, namely behaviour modifications, is of no moment here”. This applies
in the same manner to the present application for certification.

[123] T am convinced from the submissions | have before me and the cases
presented for my consideration that the class action procedure 1s tailor-made for the
very circumstances of the present case and that it would be a fair, efficient and
manageable method of advancing the claim and that no other reasonably available
means of resolving the claims of the class members would accomplish the stated
objectives of the Act.

REPRESENTATIVE PLAINTIFFS — 5(1)(E)

[124] The proposed representative Plaintiffs in this matter are part of a relatively
small group of Inuit and Inuit Métis people who attended the impugned residential
schools from 1949 until their respective closures. They experienced similar
treatment which forms the basis of this action and they are seeking global redress.

[125] The representative Plaintiffs who testified before me were humble people
and unsophisticated in the complexities of the Canadian legal system. However,
they were very intelligent people who testified in support of their affidavit and
were cross-examined on its contents. These were people who appeared to
understand what was in 1ssue and were committed to the process. It was clear that
as representative Plaintiffs they were intent on representing the class and were
competent to do so.

[126] Counsel for the Defendant refers the court to Hoffman v. Monsanto
Canada Inc., 2005 SKQB 225, where at paragraph 387, Smith J. stated:

The representative plaintiff under The Class Actions Act has the responsibility to
prosecute the lawsuit, once certified, in the interests of the members of the class.
Their duty is akin to that of a fiduciary. They must have adequate knowledge and
ability to instruct counsel and they must act in the interests of the members of the
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class. They are answerable to the Court for the adequate performance of these
obligations. These are duties that cannot, in my view, be delegated to another
party who is not answerable to the Court.

[127] I am not convinced that the responsibility to prosecute the lawsuit as
referenced in Hoffman is inconsistent with the Plaintiff’s position in the present
case. Counsel for Canada refers to the fact that when James Asivak attended for
cross-examination he was limited in his ability to speak and read the English
language. [ heard Mr. Asivak and no doubt there are some language issues
however these limitations are not fatal to his ability to carry on, and can be
compensated for by proper translation when necessary. The problem is not simply
English, it was also evident that the coastal Labrador dialect was in play, and what
may be clearly expressed on the streets of Toronto, is not the same in Labrador. 1
agree some assistance may be needed to ensure proper translation however that is
casily provided and no person should be denied access to justice because of a
language or cultural issue. I also do not view the efforts spent in listening to Mr.f
Asviak as a waste of judicial time. The representative plaintiffs who testified on
cross-examination were intelligent, yet humble and unsophisticated people who
would have had very little knowledge of the political struggles between Canada
and Newfoundland at the time of confederation. These people were, for all intents
and purposes, simply not an issue. They were an invisible people who were not
part of the confederation equation. It has been acknowledged by counsel for
Canada that these people suffered harm. The only real issue 1s; who bears
responsibility? These people must not be denied access to the court process on the
basis that there may be some language or cultural issues that might cause some
difficulties. These issues can be addressed at the trial stage.

[128] Counsel for the Plaintiffs refer the court to Campbell v. Flexwatt (1998), 44
B.C.LR. (3d) 343 (C.A.) where at paragraph 75 Cumming, J. A. stated:

In Endean v. The Canadian Red Cross Society (1997), 148 D.L.R. (4th) 158
(B.C.S.C.) Smith J. considered the representative plaintiff requirements and held
that the two most important considerations in determining whether a plaintiff was
appropriate were whether there was a common interest with other class members
and whether the representatives would "vigorously prosecute” the claim.



Page: 49

[129] And further at paragraph 76:

It has been established that there is a common interest and I can see no reason why
the representative plaintiffs would not vigorously prosecute the claim. Any
individual plaintiffs who feel that the representative plaintiffs would not represent
them well may opt out of the class proceeding and pursue individual actions.

[130] I am satisfied in the present case that there is a common interest and that the
representative plaintiffs fully intend to and will vigorously prosecute the claim.

APPROPRIATE LITIGATION PLAN - SECTION 5(1)(E)(II)

[131] Counsel for the Defendant Canada argues that the Plaintiffs’ litigation plan is
inadequate. He states in his Memorandum of Fact and Law that the fundamental
problem with certification of this action 1s that there 1s no cause of action that 1s
capable of proof against Canada. He further states at paragraph 256 of his
memorandum that:

The following deficiencies appear in the proposed litigation plan put forward by
the Plaintiffs:

1. The plaintiffs have not provided a foundation in the pleadings for
the claims proposed; hence it is not possible to determine in any
definite way how the proposed litigation could reasonably proceed.

2. The Plaintiffs have not addressed any of the limitation periods and
specific bars to litigation of the alleged causes of action.

3. The Plaintiffs have not sufficiently defined any specific common
issues which could conceivably be determined on behalf of an
entire class in the specific circumstances of this case; nor have the
Plaintiffs addressed the futility of such determinations if there are
other barriers to a finding of liability which have not been
addressed.

4. The Plaintifts have produced a demonstrably inadequate record for
certification. There is nothing in the litigation plan to acknowledge
the deficiencies obvious on the face of the material relied on, or to
provide an indication that the proposed Plaintiffs and their counsel
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can meet any higher standard in respect of the proposed class
action.

[132] And further at paragraph 257:

Neither the litigation plan nor the affidavit and cross examination of David
Rosenfield provide an adequate basis for the certification of this proposed class
action. The primary problems with this proposed class action are that there is no
cause of action capable of proof and that the procedure is not preferable. With
that in mind, the problems in the litigation plan are mainly a function of these
greater issues.

[133] Counsel for the Plaintiffs sets out his litigation plan at paragraphs 126 to
131, inclusive, of the Plaintiffs” Factum. He states at paragraph 127 that:

However, courts have also founds that “neither the parties nor the court is blessed
with perfect foresight at this stage of the proceeding and the future courts of the
litigation may depend upon the findings of fact and the decisions made at the trial
of the common issues. For this reason, sections 12 and 13 of the Act confers wide
discretion on the trial judge to decide how the individual issues ought to be dealt
with.

[134] And further at paragraph 128:

The Plaintiffs have proposed a plan to the prosecution of this action. Generally,
the litigation plan involves the following:

(a) assuming the action is certified, the Court will be asked to approve
a notice program to apprise the Class members of the certification
of the action as a class proceeding;

(b) the Court will be asked to appoint an independent person to receive
opt-out notices and provide to the court the names of all persons
opting out;

(©) the Court will be asked to give directions with respect to the
delivery of documentary production, examinations for discovery
and the trial of the common issues; and
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(d) counsel will post notices of the website.

[135] In addition, counsel for the Plaintiffs at paragraph 129 sets out a five point
process 1f the common issues are determined in favour of the Class. And further at
paragraph 130 a 14 point process for the processing and determination of residual
individual issues.

[136] I am satisfied that in relation to these proposals it cannot be said that there is
no workable litigation plan proposed by the Plaintiffs. If, as Defence Counsel
argues the whole plan will fail, because it will not get past the “cause of action”
stage then so be it. However, that is for the trial judge to determine as I’ve said
above a number of times. As well, the proposed litigation plan is not static and will
evolve as the action progresses. On that point, at paragraph 95 in Cloud, Goudge,
J.A. stated:

The litigation plan produced by the appellants is, like all litigation plans,
something of a work in progress. It will undoubtedly have to be amended,
particularly in light of the issues found to warrant a common trial. Any
shortcomings due to its failure to provide for when limitations issues will be dealt
with or how third party claims are to be accommodated can be addressed under
the supervision of the case management judge once the pleadings are complete.
Most importantly, nothing in the litigation plan exposes weaknesses in the case as
framed that undermine the conclusion that a class action is the preferable
procedure.

[137] I am satisfied therefore that the proposed litigation plan satisfied that
requirement of the Class Actions Act.
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CONCLUSION

[138] Having considered the submission of counsel for both parties, and having
read the cases presented to me, | am satisfied that the tests for certification as set
out by this province’s Court of Appeal in Dow Chemical v. Ring have been met
by the Plaintiffs and the Application for Certification is therefore granted so that
the within action 1s certified to proceed as a class action.

ROBERT A. FOWLER
Justice



