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NOTICE OF MOTION
(Revised Amendment to the Surplus Sharing Agreement)
THE PLAINTIFFS will make a motion to the Honourable Justice Perell on January 10, 2014
at 10:00 a.m. or as soon after that time as the motion can be heard at Osgoode Hall, Toronto,
Ontario.

PROPOSED METHOD OF HEARING:
a. The motion will be heard orally.

THE MOTION IS FOR:
a. An Order varying the Judgment of the Honourable Mr. Justice Perell dated January 27,
2012 (the "Judgment") in a form to be provided;

-2b. Such further and other orders as counsel may advise and this Honourable Court may
deem just.

THE GROUNDS FOR THE MOTION ARE:
a. This action was commenced by notice of action issued April 12, 2005 and the statement
of claim in this matter was issued on May 9, 2005;
b. This matter was certified for settlement purposes on October 28, 2011 following an
extensive notice campaign to Class members, and settlement in accordance with a
Surplus Sharing Agreement ("SSA") was approved by this Court on January 27, 2012;
c. Shortly after the approval of the SSA, Class Counsel were informed by Canada Life and
its external advisors that the estimated amount of the Integration Partial Wind-Up surplus
(the "IPWU Surplus") had been adversely affected, primarily by two factors: (i) a drop in
interest rates over the relevant period, and (ii) the fact that significantly more members of
the Integration Partial Wind-Up (the "IPWU Sub-Class") than expected elected (or were
deemed to have elected) a guaranteed pension as opposed to transferring the commuted
value of their pension entitlement out of The Canada Life Canadian Employees' Pension
Plan (the "Plan");
d. In the Spring of 2012 Canada Life advised that it was unable to purchase annuities for
members of the IPWU group that had elected a guaranteed pension, which it was required
to do under the SSA;
e. Throughout 2012 the IPWU continued to decline. As of August 31, 2012 the estimated
IPWU Surplus was $2.6 million. As a result of the inability to purchase annuities,
Canada Life decided to transfer the assets and liabilities in respect of the IPWU group to
the ongoing Plan. This unilateral action was opposed by the Plaintiffs on a motion in
September, 2012, which was ultimately settled based in part on an agreement among the
parties to attend a mediation to resolve their differences;
f After extensive negotiations, in early 2013 the parties reached a proposed set of terms to
amend the SSA (the "ASSA"), which included a possible second distribution of surplus
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to the Class, subject to a $15 million cap. This court dismissed the motion to approve the
ASSA by written reasons dated March 28, 2013;
g. In summer 2013 Canada Life reported an increase in the estimated IPWU Surplus as a
result of 142 members of the IPWU group re-electing to receive commuted value
transfers rather than guaranteed pensions. Member re-elections were required following
the transfer of assets and liabilities of the IPWU group back to the ongoing Plan, and this
resulted in an increase to the IPWU Surplus to an estimated $11.8 million (net of
expenses);
h. The surpluses attributable to the Prior Partial Wind-Ups (Adason, Indago, and Pelican)
have not been affected to the same extent, as most members' pension liabilities have
already been settled and thus these surpluses are not as vulnerable to the same economic
forces. Further, active employee Class members' benefits under the SSA are also
unaffected by the change in the estimated IPWU Surplus, as those benefits are not
payable out of the IPWU Surplus;
i. Canada Life appealed the March 28, 2013 decision of this Court to the Ontario Court of
Appeal, which was scheduled to be heard on October 9, 2013;
In the month leading up to the appeal hearing settlement discussions were revived and the
parties exchanged a number of confidential proposals to settle this litigation;
k. The parties attended before this Honourable Court on October 22, 2013 to formally report
that a revised agreement had been reached to amend the SSA (the "Revised
Amendment") and to request approval of a notice to Class. The main terms of the
Revised Amendment are as follows:
1. Canada Life will waive a portion of the Settlement Expenses payable to it under
the SSA, in the amount of $500,000;
2. Canada Life will waive its entitlement to reimbursement of interest that would
accrue between August 31, 2012 and December 31, 2013 on its outstanding
expenses, in the amount of approximately $800,000;
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3. Class Counsel will waive $1 million in fees approved by the Court to be applied
for the sole benefit of the Class;
4. Surplus shares will be distributed in accordance with the SSA, however, Canada
Life will contribute an additional amount of funds estimated at $11.3 million to be
distributed to the Class such that each member of the IPWU group and Inactive
Eligible Non-PWU Class Member will receive the greater of:
i. $1,000 and
ii. 56% of the amount of surplus that was estimate on their Personal
Information Statement sent to the member in 2011.
5. In all other respects, the original terms of the SSA remain intact, including
benefits for active class members and members of the Prior Partial Wind Ups;
1. The notices was approved and mailed to Class members and posted to the website of
Class Counsel on November 6, 2013;
m. Class Counsel continue to receive and respond to dozens of inquiries, and will be hosting
two webinars in advance of the fairness hearing;
n. The proposed Revised Amendment contemplates Canada Life, Class Counsel, and
members of the Class sharing the disappointment of the decrease in the IPWU Surplus;
o. The Revised Amendment is recommended by Class Counsel and by the Plaintiffs'
consulting actuary, as it reflects the improved settlement terms in light of the change in
circumstances following approval of the original SSA in January, 2012;
P. The terms of the Revised Amendment are fair, reasonable and in the best interest of the
Class and will result in financial benefits to the Class estimated at over $33 million;
q. Section 29 of the Class Proceedings Act, 1992, S.0.1992 c.6;
r. Rule 59.06(2) of the Rules of Civil Procedure; and
s. Such further and other grounds as counsel may advise and this Honourable Court permit.
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THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE
HEARING OF THE MOTION:
a. The pleadings and orders herein;
b. The Affidavit of Alexander Harvey, sworn November 27, 2013;
c. The Affidavit of Jonathan Foreman, sworn November 27, 2013;
d. The Affidavit of Marcus Robertson, sworn November 27, 2013;
e. Such further and other documentary relief as counsel may advise and this Honourable
Court permit.
November 29, 2013
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AFFIDAVIT OF ALEXANDER HARVEY
I, ALEXANDER HARVEY, of the City of Toronto, in the Province of Ontario, make oath and
say:
A.

Introduction and Overview

1.

I am a Representative Plaintiff in this action, and a former employee of the respondent

The Canada Life Assurance Company ("Canada Life"), and as such have knowledge of the
matters deposed to in this affidavit. Where my knowledge is based on information and belief, I
verily believe it to be true.
2.

I am a member of the Canada Life Canadian Employees Pension Plan (the "Plan") and

was included in the Integration Partial Wind Up ("IPWU") of the Plan declared as at June 30,
2005. This affidavit is sworn in support of a motion to approve an amendment to the settlement
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in this case (the "Revised Amendment"). The settlement of this case was captured in a Surplus
Sharing Agreement ("SSA"), approved by Judgment of this Court dated January 27, 2012.
3. This affidavit is sworn further to the affidavit sworn by David Kidd dated January 4,
2012 filed in support of the motion to approve the SSA. I repeat and rely upon the portions of
that affidavit with which I have personal knowledge, and in particular, the following:
a. Paragraphs 4 — 12 regarding the status of the action;
b. Paragraph 24 regarding the Plaintiffs' claims in this action;
c. Paragraphs 25-48 regarding the history of the Plan;
d. Paragraphs 49-57 regarding the negotiation of the SSA; and
e. Paragraphs 58-70 regarding the terms of the SSA.
4.

Attached to this affidavit at Exhibit "A" is a true copy of David Kidd's affidavit sworn

January 4, 2012, excluding exhibits thereto.

B.

Case History

5.

The following is a summary of the significant procedural steps and court orders in this

proceeding:
a. The action was commenced by Notice of Application naming David Kidd and I as
Representative Plaintiffs, issued on April 12, 2005 and filed on May 11, 2005.
Mr. Marentette was added as a plaintiff a few months later after discontinuing a
separate action;
b. A Fresh as Amended Statement of Claim was issued by the Court on September
21, 2011 adding three Plaintiffs as representatives of each of the Prior Partial
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Wind Ups (Indago, Adason, and Pelican), and describing the events giving rise to
those partial wind ups, among other things;
c. The action was certified as a class proceeding and I was appointed as one of the
Representative Plaintiffs by order of the Court dated October 28, 2011;
d. The action was settled in accordance with the SSA by judgement dated January
27, 2012;
e. The parties sought to vary the January 27, 2012 judgment, based on an
amendment to the SSA dated February 1, 2013, which the Court did not approve
by written reasons dated March 28, 2013;
f. Canada Life appealed the March 28, 2013 decision by notice of appeal to the
Ontario Court of Appeal dated April 26, 2013;
g. The parties reached a settlement and adjourned the October 9, 2013 hearing in the
Ontario Court of Appeal; and
h. The parties attended a case conference before Justice Pere11 on October 22, 2013
to advise of the terms of the Revised Amendment to the SSA, set a schedule for a
fairness hearing, and approve the notice program to the Class.
C.

The SSA

6.

The SSA approved by the Court in January 2012 provided financial benefits for all

members of the Class, based on the sharing of the IPWU Surplus, and the Prior Partial Wind Up
Surpluses, as follows:
a. Partial Wind Up Members would receive 57.22% of the PWU Surplus attributable
to them, paid proportionally based on the value of the pension benefits they
earned under the Plan and subject to a $1000 minimum;
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b. Non Partial Wind Up Members (who are pensioners and deferred/vested Plan
members) would receive 12.44% of each PWU Surplus, paid to them
proportionally based on the value of the pension benefits they earned under the
Plan and subject to a $1000 minimum.; and
c. Canada Life would receive 30.34% of each PWU Surplus.
7.

In addition, active Plan members would receive a two-year contribution holiday funded

through the existing Plan surplus.

8.

As part of the SSA, Canada Life was to establish a new pension plan (the "New Plan")

and related new trust fund ("New Fund"). The terms of the New Plan will be identical to the
terms of the Plan, except for certain provisions which were required to implement the SSA,
including the following Court declarations, for the benefit of Canada Life:

a. The Company is entitled to expand the membership of the Plan or New Plan by
way of amendment or merger;
b. The Company is entitled to use assets in the Plan or New Plan (including surplus)
to provide benefits for, and fund contribution holidays with respect to new
members, including benefits transferred from another pension plan;
c. The Company is entitled to merge all or a portion of the Plan and/or the New Plan
with other pension plans;
d. The Company is entitled to use all or part of any surplus to take contribution
holidays in the Plan and/or New Plan with respect to past, current and future
benefits;
e. The Company is entitled to fund benefit enhancements with respect to the Plan
and/or New Plan from surplus;
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f. The Company is entitled to reimbursement from the Plan and/or New Plan all
Plan Expenses that were incurred and paid prior to the SSA. Further, the
Company can pay for future expenses from the Plan or New Plan, or be
reimbursed from the Plan or New Plan, for such expenses that it pays directly.
9.

The information available and disclosed to the Court at the time the SSA was approved in

January, 2012 estimated the amounts of the PWU Surpluses as at June 30, 2011 to be as follows:
Integration PWU

$54 million

Pelican PWU

$2.9 million

Indago PWU

$1.3 million

Adason

$6.1 million
Total

10.

$64.3 million

The Total Surplus to be distributed noted above was net of estimated expenses of $13.725

million (including $9.5 million of Canada Life's accrued and estimated expenses, and $4.225
million in fees for Class Counsel). The estimated financial benefit to the Class as a whole (after
Canada Life receives its share, and the Prior PWUs and contribution holiday are factored in) was
$49 million. The Court also approved payment of Class Counsel's legal fees of $4.667 million
plus disbursements of approximately $60,000, plus up to $200,000 in additional legal fees to
complete the matter.
D.

The First Amended Settlement, March 2013

11.

Within one month of the Court approving the SSA Canada Life and its external advisors

told us that the estimated amount of the IPWU Surplus brought forward from June 30, 2011 to
December 31, 2011 had decreased from $54 million to $23.7 million, primarily due to two
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factors: (i) a drop in long-term interest rates over the relevant period, and (ii) the fact that
significantly more members IPWU group than expected elected (or were deemed to have
elected) a guaranteed pension as opposed to transferring the commuted value of their pension
entitlement out of Plan.
12.

In the months that followed the news of the dramatic drop in the IPWU surplus, the

Plaintiffs requested further particulars and updates, consulted with our actuarial advisor, Marcus
Robertson, and alerted the Class to the change in circumstances through court-approved notices.
The news of the drop in IPWU Surplus was greeted with substantial skepticism, and as
representative for the Class, we undertook our due diligence in order to verify that the
information received from Canada Life and its advisors was fair and accurate.
13.

In June/July 2012, we learned that the purchase of indexed annuities for members of the

IPWU Sub-Class was impossible, notwithstanding the requirement of the SSA to do so.
14.

Canada Life decided to transfer the assets and liabilities related to the IPWU members

who elected to receive an immediate or deferred pension to the ongoing portion of the Plan
effective August 31, 2012. The Representative Plaintiffs challenged the transfer by motion
brought before this court. Meanwhile, the IPWU Surplus continued to drop through 2012. As at
August 31, 2012, the estimated Surpluses for each of the PWUs (net of expenses) were as
follows:
Integration PWU

$3.1 million

Pelican PWU

$2.9 million

Indago PWU

$1.1 million
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Adason

$6.2 million
Total

15.

14

$13.3 million

In September, 2012 the motion challenging the transfer was settled, and Justice Strathy

was appointed to assist the parties in resolving their differences. The settlement of the motion
was without prejudice to the rights of the Representative Plaintiffs in the event that mediation
failed. After a full day mediation and subsequent letter writing between the parties, an
agreement to amend the SSA was reached in early 2013. The terms of the proposed Amended
Surplus Sharing Agreement ("ASSA") were as follows:

a. Canada Life was to augment the amount of IPWU Surplus by:
i. waiving its right to any interest on the amount of its expense
reimbursement under the SSA that would have accrued during the period
from August 31, 2012 to December 31, 2013 (estimated at $800,000); and
ii. waiving its right to reimbursement of $500,000 of its professional fees;

b. The Plaintiffs and CLPENS Executive Committee were to augment the amount of
IPWU Surplus available for distribution by waiving their entitlement to
reimbursement of future legal fees (but not disbursements) previously approved
by the Court (estimated at $200,000), which will be directed to the benefit of the
IPWU Sub-Class and Inactive Eligible Class Members;
c. For any member of the IPWU Sub-Class who elected to receive a deferred or
immediate pension, their portability rights were satisfied by Canada Life
transferring their assets to the ongoing portion of the Plan effective August 31,
2012;
d. The assets and liabilities related to members of the IPWU Sub-Class who elect a
deferred or immediate pension would be notionally segregated (the "Segregated
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Portion") until the completion of the second surplus distribution (discussed
below), if any;
e. Canada Life would fund top-up payments (at an estimated cost of $1.2 million) in
order to ensure that members of the IPWU Sub-Class will receive the promised
minimum surplus shares of $1,000 required under the SSA;
f. There was the potential for a second surplus distribution to members of the IPWU
Sub-Class and Inactive Eligible Class Members, if a surplus exists in the
Segregated Portion as at December 31, 2014, subject to the following conditions:
i. 10% of such surplus shall be deducted off the top and remain in the Plan
as a cushion;
ii. The surplus would be reduced to take into account any contributions and
other payments (together with interest at the Plan rate of return) made by
Canada Life into the Plan after August 31, 2012 and that are notionally
allocated to the Segregated Portion;
iii. 69.66% of the net surplus, up to a maximum of $15 million, will be paid to
the IPWU Sub-Class and to Inactive Eligible Class Members, in
accordance with the percentages set out in the SSA;
iv. The amounts distributed to members of the IPWU Sub-Class and to
Inactive Eligible Class Members would be calculated in accordance with a
formula which takes into consideration amounts paid under the initial
surplus distribution;
v. In order to avoid distributing numerous small amounts, the threshold for
surplus payments under the possible second distribution is $100: if, based
on the formula under the ASSA, any individual would be receiving $100
or less, no payment will be made to that individual and the individual's
surplus share will instead be shared with the remaining members (if any)
who are receiving $100 or more.

15
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16.

At the time the ASSA was presented to the Court for approval, the estimated aggregate

value of benefits to be paid to the Class, if approved, would have been approximately $15.8
million, including $11.2 million in member shares of the IPWU and Prior PWU Surpluses and
$4.6 million in contribution holidays; but not including any possible second distribution of
surplus.
17.

The motion to approve the ASSA heard in March 2013. By written reasons dated March

28, 2013, the Court rejected the ASSA. In sum, the Court held that the ASSA was:
a. substantively unfair, including the cap of $15 million on a future surplus
distribution, the December 31, 2014 date for recalculating surplus is arbitrary, and
Class Counsel fee of $4.6 million is disproportionate to the benefits to the Class;
b. procedurally unfair, because the opponents of the ASSA needed something more
than the "minimum standard" of notice, and should have had independent legal
representation;
c. institutionally unfair because the ASSA did not objectively satisfy Class
Members' entitlement to justice for their grievances; and
d. circumstantially unfair because Canada Life and Class Counsel did not adequately
"share the pain" of the decreased IPWU Surplus, and because Canada Life
potentially improved its proportionate share of the IPWU surplus by imposing a
cap on surplus to be shared in the future.
18.

Attached to this affidavit at Exhibit "B" is a true copy of the written reasons of this Court

dated March 28, 2013.
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E.

Developments Since March, 2013

19.

After release of the March 28, 2013 written reasons rejecting the ASSA, the Plaintiffs

instructed Class Counsel to make an offer to Canada Life to settle any further litigation. The
offer was based on the suggestions put forth in the March 28, 2013 written reasons, namely:
a. to eliminate the cap on any future surplus distribution, and
b. to postpone the calculation date for any future surplus distribution to members of
the Integration Partial Wind Up Group and Deferred Vested/Pensioner Group to
December 31, 2017.
20.

Class Counsel also offered to reduce their fee, to be directed solely to the benefit of the

IPWU Group and Deferred Vested/Pensioner Group, and requested that Canada Life contribute a
corresponding amount of its fees. Attached to this affidavit at Exhibit "C" is a true copy of the
letter from Class Counsel to Canada Life's counsel dated April 3, 2013.
21.

On March 28, 2013 Class Counsel was contacted in writing by Patrick Mazurek, a lawyer

who was retained by a number of class members who had filed objections to the ASSA.
Attached to this affidavit at Exhibit "D" is a true copy of the letter from Patrick Mazurek to Class
Counsel dated March 28, 2013.
22.

On April 3, 2013 Class Counsel responded to Mr. Mazurek agreeing to provide notice to

him of any court proceedings in the matter, and inviting him to speak with Class Counsel and
Marcus Robertson regarding to discuss the diminution in the IPWU Surplus. Attached to this
affidavit at Exhibit "E" is a true copy of the letter from Class Counsel dated April 3, 2013.
23.

I am advised by Class Counsel and do verily believe that there were regular

communications with Patrick Mazurek throughout the Spring and Summer of 2013, including a
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meeting on June 19, 2013 to discuss the case generally, and the circumstances leading to the drop
in IPWU Surplus more specifically.
24.

Canada Life appealed this Court's March 29, 2013 decision to the Ontario Court of

Appeal, by Notice of Appeal dated April 26, 2013.
25.

When the assets and liabilities of the IPWU Group were transferred to the ongoing

portion of the Plan, members who had previously elected to receive an immediate or deferred
pension were given the option to change their election and opt to transfer the commuted value of
their benefits out of the Plan. On April 22, 2013 we were advised through Class Counsel by
Canada Life that the IPWU Surplus as at August 31, 2012 had increased from an estimated $2.6
million to an estimated $10.1 million, net of expenses, as a result of over 100 additional
members electing a commuted value transfer of their pension benefits. Attached to this affidavit
at Exhibit "F" is a true copy of the email from Canada Life's counsel to Class Counsel dated
April 22, 2013.
26.

On July 15, we were further advised by Canada Life that the IPWU Surplus as at August

31, 2012 had increased even further, to an estimated $11.8 million as a result of a total of 142
additional members electing a commuted value transfer of their pension benefits. This means
that there was a net estimated increase of $9.1 million IPWU Surplus as at August 31, 2012.
Attached to this affidavit at Exhibit "G" is a true copy of the email and supporting charts sent by
counsel for Canada Life to Class Counsel dated July 15, 2013.
27.

The parties completed their filings and written submissions to the Court of Appeal over

the summer of 2013 and the appeal was scheduled for hearing on October 9, 2013.
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28.

On August 27, 2013 the parties attended a case conference before Justice Pere11 to advise

of the increase in the net estimated IPWU Surplus due to the commuted value pension elections
of 142 additional members. Justice PereII issued a brief written statement, declining to consider
a change in circumstances in the absence of a motion before him. Justice Pere11 also offered to
assist the parties in resuming mediated efforts toward a revised settlement. A true copy of
Justice PereII's handwritten statement, followed by a type-written transcription, is attached to
this affidavit at Exhibit "H".
29.

On September 23, 2013 the parties met with Associate Chief Justice Hoy of the Ontario

Court of Appeal for a case management conference. A.C.J.0. Hoy issued an endorsement
concerning the intervention and participation of Dan Anderson, an unrepresented individual, in
the appeal. A.C.J.0. Hoy also issued an order, on consent of the parties, to permit a group of
Objectors to intervene in the appeal through their common counsel Patrick Mazurek. Attached
to this affidavit at Exhibit "I" is a transcription of the written endorsement and Order of A.C.J.0.
Hoy, dated September 23, 2013.
30.

Following the August 27, 2013 case conference negotiations to resolve the litigation

between the Representative Plaintiffs and Canada Life were revived without recourse to further
mediation, and pursued in earnest to reach an agreement in advance of the October 9 hearing
date in the Court of Appeal. There were several communications back and forth between Class
Counsel and counsel to Canada Life, including phone calls and written offers to settle over a
four-week period.
31.

The negotiations were without prejudice to the parties' formal positions, and the

substance of the offers back and forth may not be disclosed. However, I can advise that the
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initial offer put forward by Canada Life did not guarantee a level of recovery for members of the
Class, and proposed a contribution by Canada Life that would fund less than 56% of the surplus
share estimates communicated to members in their 2011 Personal Information Statements.

32.

Our main concern at this stage in the negotiation was to give the Class a guarantee of

what they would receive under a settlement, without regard to changes in market conditions or
pension election decisions of IPWU members. The up and down of the IPWU Surplus in the last
two years had confused the Class, created false expectations, and lead to a growing dissident
faction of objectors. We wanted to eliminate all uncertainty about what Class members would
receive under a settlement, and countered with a proposal of guaranteed payments to Class
members which was higher than the 56% ultimately agree to. Class Counsel also offered to
waive a sum of their fees approved by the Court.

33.

After several exchanges by email, letter, and phone bargaining over specific terms, the

parties reached a mutually agreeable set of terms. A letter confirming the terms of the Revised
Amendment to the SSA was prepared and dated October 7, 2013. Attached to this affidavit at
Exhibit "J" is a true copy of the October 7, 2013 letter from Canada Life's counsel confirming
the terms of settlement.

34.

The October 7, 2013 letter from Canada Life's counsel was posted to Class Counsel's

website, along with an announcement for the Class on behalf of the Representative Plaintiffs.
Attached to this affidavit at Exhibit "K" is a true copy of the October, 2013 Announcement to the
Class.

F.

The Revised Amendment to the SSA

35.

The terms of the Revised Amendment are as follows:
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a. There will be a single distribution of surplus to the Class. Canada Life will
contribute an estimated $11.3 million such that each member of the IPWU Sub
Class and each member of the Inactive Eligible Non-PWU Sub Class (i.e.
pensioners and deferred/vested members) is guaranteed to receive a surplus
payment equal to the greater of 56% of the amount that was estimated on the
Personal Information Statement in 2011, or $1000;
b. Canada Life will waive a portion of the Settlement Expenses payable to it under
the SSA, in the amount of $500,000 and this amount will be added to the IPWU
Surplus to be distributed;
c. Canada Life will waive its entitlement to reimbursement of interest that would
accrue between August 31, 2012 and December 31, 2013 on its outstanding
expenses, in the amount of approximately $800,000, and this amount will be
added to the IPWU Surplus to be distributed;
d. Class Counsel will waive $1 million in fees approved by the Court to be applied
for the sole benefit of the Class;
Attached to this affidavit at Exhibit "L" is a true copy of the Revised Amendment dated October
1, 2013.
36.

As a practical matter, the reduction in the IPWU Surplus does not impact the amount of

benefits to be paid under the SSA to a number of sub-groups within the Class. Specifically, the
active employees and the members included in the Adason, Indigo and Pelican Prior Partial
Wind-Up Sub Classes are not affected. The benefits under the SSA for active Class Members
will be funded through the ongoing Plan surplus, not the IPWU Surplus. In contrast to the
members of the IPWU group, the pension benefits for most of the members of the Prior Partial
Wind Ups were settled, insulating the Prior Partial Windup Surpluses from the changes in market
conditions which increased pension liabilities for the IPWU group.
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37.

Under the Revised Settlement, the aggregate financial benefits to the Class will be as

follows:

Amount

$11.8 million

IPWU Surplus as at August 31, 2012

(-) $.8 million

Anticipated interest on expenses

(+) $.8 million

CL waives interest on expenses to December 31, 2013

(-) $.5 million

Additional anticipated fees of CL

(+) $.5 million

CL waives addition fees of $500,000

(+) $.5 million

Interest income projected to December 31, 2013

(-) $.1 million

Estimated fees for objectors

$12.3 million

Total IPWU Surplus Projected to December 31, 2013

$8.57 million

69.66% Proportion of IPWU Surplus Payable to the Class

(+) $1 million

+ Class counsel waiver of approved fees

(+) $11.3 million

+ Estimated Contribution by CL

$20.87 million

Subtotal of IPWU Surplus + Other Amounts Payable to Class

$.8 million

Indago PWU Surplus ($1.2 million x 69.66%)

$4.6 million

Adason PWU Surplus ($6.6 million x 69.66%)

$2.2 million

Pelican PWU Surplus ($3.1 million x 69.66%)

$7.6 million

$4.6 million
$33.07 million

38.

Description

Subtotal of Prior PWU Surplus Distributable to Class

Active Member Contribution FIoliday
Aggregate Financial Benefit to Class

The above $33 million is less than the estimated $49 million recovery for the Class

reported to the Court in January, 2012, but is substantially more than the $15.8 million
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contemplated under the AS SA as of the March, 2013 approval hearing. Further, it is essentially
a guaranteed amount and not an estimate that is subject to fluctuations in a volatile economic
environment.

G.

Communications With the Class

39.

Throughout this proceeding Class Counsel has maintained a website with updates about

the litigation. Since the SSA was approved in January, 2012, there have been 16 website
updates. These updates have reported all procedural steps, decisions of this Court, the progress
of the appeal, reported on the proposed Revised Amendment to the SSA, and all court documents
have been posted for access by the Class.

40.

In addition, Class Members have been able to access Class Counsel by email and through

a toll-free hotline.

41.

On October 22, 2013 the parties attended a case conference. The Court approved the

draft Notice to Members of the Class, notwithstanding the unsupported allegations by objectors'
counsel that the Notice was misleading. I am advised by my counsel and do verily believe that
the Notice was mailed to all members of the Class on or about November 6, 2013. Attached to
this affidavit at Exhibit "M" is a true copy of the Direction of Justice Perell dated October 22,
2013, and the Notice to the Class in English and French.

42.

Class counsel will be hosting 2 web-based seminars on November 29, 2013 and

December 1, 2013 at which time they will present the details of the Revised Settlement. There
will also be an opportunity to ask questions of Class Counsel during the webinars through email.
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43.

I am advised and do verily believe that Class Counsel has continued to field inquiries

from members of the Class throughout this process, both by phone and email.

H.

Why I Support the Settlement

44.

I believe that the Revised Amendment is comprehensive and ultimately fair according to

the advice of our actuarial and legal counsel. I come to this view having the benefit of being
personally involved since before commencement of the court proceeding and throughout all
settlement negotiations. In short, I am in full agreement with the Revised Amendment for the
reasons described below.

(a) Finality
45.

I support the Revised Amendment for a number of reasons, but one of the main reasons is

that it provides finality. This litigation is over eight years old, and the last two years have been
plagued by disappointment and doubt about whether there would ever be settlement that put real
money in Class Members' pockets. Although we always understood that the IPWU Surplus
amount was a moving target, no one ever imagined that it would effectively evaporate and render
the SSA incapable of being implemented. Instead of distributing the severely diminished IPWU
Surplus and giving the Class the hope of a possible second surplus distribution (as was proposed
under the ASSA) which would prolong the case further, the Revised Amendment means a onetime, immediate payment to the Class members receiving surplus shares after all court and
regulatory approvals are obtained.
46.

Approval of the Revised Amendment would mean an end to this lengthy litigation, and

avoid furthering the fatigue of the Class and the Representative Plaintiffs.

a4
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(b) Certainty
47.

In addition to the certainty of timing, the Revised Amendment guarantees the amount of

payments to the Class. The amount that each Class Member will receive will be the greater of
56% of the amount that was estimated in their 2011 Personal Statement, or $1000. The
individual shares of surplus will not be subject to volatile market conditions affecting the total
IPWU Surplus, and escalating costs that would further erode the IPWU Surplus. Rather,
everyone knows what they will get under the Revised Amendment.
48.

This certainty offered by the Revised Amendment is in stark contrast to the benefits

under the original SSA, as well as the rejected ASSA. Under both prior settlements, the quantum
of the IPWU Surplus was not fixed, and yet would be determinative of individual surplus share
entitlements. This fostered expectations and hope about what Class Members might receive,
which inevitably turned to disappointment when the IPWU surplus prediction was wrong.
(c) Substantive Fairness and Circumstantial Fairness
49.

I believe the Revised Amendment is substantively fair and represents a reasonable and

rational compromise. The original surplus share estimates communicated to the Class in 2011
were reasonable estimates at the time they were made, however unexpected subsequent
economic events meant that those estimates were significant overstatements. Nonetheless, Class
Members formed expectations about what they would receive under the SSA, and they were
understandably deflated when the diminishment of the IPWU Surplus was announced.
50.

Under the Revised Settlement, members will receive over half of what they originally

expected. Given that the estimated IPWU Surplus has decreased by almost 80% (from $54
million as at June 30, 2011 to $11.8 million as at August 31, 2012), the Class is effectively
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receiving a greater proportionate share of the IPWU Surplus. The IPWU and pensioner/deferred
vested subclasses will together receive over $20 million, which is more than the total IPWU
surplus.
51.

Further, unlike the ASSA, the distribution under the Revised Amendment is not based on

a potential rise in surplus in the future and one or more fixed calculation dates, where such
surplus may never materialize.
52.

One of the reasons that the ASSA was rejected was because Class Counsel and Canada

Life did not adequately "share the pain" of the reduced IPWU Surplus. Under the Revised
Amendment, Class Counsel is volunteering a substantial discount to its fees already approved by
the Court. Moreover, Class Counsel have worked since January 2012 without any expectation of
remuneration, and have advised that they will continue to do so until this matter is complete.
Class Counsel is sharing the pain.
53.

Importantly, Canada Life also shares the pain by having to contribute money from other

sources to make the guaranteed payments to the Class, estimated at $11.3 million. In fact,
Canada Life will contribute more money to guarantee the payments than it will receive in its
proportionate share of IPWU Surplus (30.34% x $12.3 m = $3.7 m). This fact also means that
Canada Life does not improve its proportionate share of the surplus, nor is there any arbitrary
future date to revalue the surplus, which the Court was concerned with in assessing the ASSA.
(d) Procedural Fairness
54.

The ASSA was rejected in part because there were concerns raised by dissenting Class

Members who were unrepresented. Since the March, 2013 fairness hearing the objectors have
organized and retained counsel, who has been in regular communication with Class Counsel and
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the other parties. Objectors' counsel has been apprised of all proceedings, attended case
conferences, and the Representative Plaintiffs consented to the Objectors' intervention in the
Ontario Court of Appeal.

55.

There have been regular updates to Class Counsel's website, including an announcement

when the parties reached agreement on the Revised Amendment terms. I am advised by my
counsel and do verily believe that the court-approved notice to the Class concerning the motion
for settlement approval was sent by regular letter mail on or about November 6, 2013.

56.

Class Counsel will be hosting two webinars on November 28, 2013 and December 2,

2013 for members of the Class. The webinars are intended to update members of the Class on the
events in this case since January 2012, explain and recommend the Revised Amendment, answer
some frequently asked questions, and advise of next steps in the proceeding. Class members will
also have the opportunity to submit questions by email. Attached to this affidavit at Exhibit "N"
is a true copy of the webinar slide presentation.

(e) The Alternatives
57.

Given the Court's rejection of the ASSA, I understand that the original SSA is still

technically in place. I am advised by my counsel and do verily believe that because the purchase
of annuities for members of the IPWU Sub Class who elected immediate or deferred pensions
was not possible, it is arguable that the SSA is incapable of implementation. On that basis, the
Representative Plaintiffs could seek to set aside the SSA by having a court declare that it is
frustrated. If we were to be successful in doing this, we would be left with no settlement
agreement with Canada Life, and would be stuck with existing litigation over a much smaller
IPWU Surplus, and a case for Plan expenses which has been seriously undermined by
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developments in the case law since 2005, and already considered by this Court in January, 2012.
The Class would be worse off under this scenario.

58.

I understand that that Canada Life takes the position that the SSA is enforceable,

notwithstanding the inability to buy annuities. If Canada Life succeeds in this argument and the
SSA must proceed, the amount of IPWU surplus for distribution would be significantly less
because there would be no concessions by Class Counsel and Canada Life, and no top-up by
Canada Life. The Class would share the IPWU Surplus of about $11 million, plus the Prior
PWU surpluses and the value of the contribution holiday. The Class as a whole would be worse
off under the SSA than it is under the Revised Amendment.

59.

In sum, the Revised Amendment secures better results for the Class as a whole than:
a. if the SSA were to be implemented,
b. if the ASSA had been approved; and
c. further litigation.

60.

I swear this affidavit in support of the motion to approve the Revised Amendment to the

SSA, and vary the Judgment in this case accordingly, and for no other or improper purpose.

SWORN before me at the City of
Toronto, in the Province of Ontario,
on November 27th, 2013.

A Commis aner for taking affidavits

ALEXANDER HARVEY
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This is Exhibit "A" referred to in the
affidavit of Alexander Harvey
sworn before me, this 27 th
day of November, 2013

A Commissioner for taking affidavits, etc.
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Proceeding under the Class Proceedings Act, 1992

AFFIDAVIT OF DAVID KIDD
(Sworn January 4, 2012)
I, David Kidd, of the City of Toronto, in the Province of Ontario, a Representative
Plaintiff in this action, make oath and say:
I.

I am a retired employee of The Canada Life Assurance Company (the "Company") and a

former member of The Canada Life Canadian Employees Pension Plan (Registration No.
354563) (the "Plan"), and as such have knowledge of the matters to which I hereinafter depose,
except where my knowledge is based on information and belief, which I verily believe to be true.
2.

I have been a Plaintiff in this action since its commencement, and by Order of this Court

dated October 28, 2011, I was appointed a Representative Plaintiff in this class proceeding.
3.

This affidavit is sworn in support of a motion for approval of the settlement of this class

proceeding under the Class Proceedings Act, 1992, S.O. 1992, c.6 (the "CPA"), and associated
relief set out in the Notice of Motion.
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A.

Overview and Status of the Action

4.

This action concerns the ownership and use of surplus assets in the Plan. The action also
seeks declarations of partial wind ups of the Plan (except the Integration Partial Wind Up,
defined below, which has already been declared by the Company) and distribution of surplus
funds related to certain past events, namely:
a. the termination, resignation and retirement of members of the Plan following the
2003 acquisition of Canada Life by the Great West Life Assurance Company (the
"Integration Partial Wind Up");
b. the termination of Plan members employed by Indago Capital Management Inc.
as a result of the February 26, 1999 merger of that company with Laketon
Investment Management Ltd (the "Indago Partial Wind Up");
c. the termination of Plan members employed by Pelican Food Services Limited as a
result of the outsourcing of operations by Canada Life in 2001 (the "Pelican
Partial Wind Up");
d. the termination of Plan members employed by Adason Properties between
November 1, 1999 and February 28, 2001 (the "Adason Partial Wind Up").
5.
In addition, the action claims that the Plan and the fund held in respect of the Plan (the
"Fund") comprise an irrevocable truSt (the "Trust") and any and all amendments to the Plan that
permit Plan expenses to be paid out of, charged to or reimbursed from the Fund, are invalid, and
that the amounts that have left the Fund to pay for Plan expenses should be equitably allocated
and distributed among the class members or in the alternative, paid back into the Fund.
6.

The action was commenced in 2005. The parties entered negotiations aimed at a potential

resolution of this matter. In April 2007 the parties attended a two-day mediation facilitated by
Justice Winkler. The mediation resulted in an agreement on the framework for a potential
settlement. On December 1, 2007, after continued negotiations, the parties signed a
Memorandum of Understanding.
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7.

Between 2008 and 2010 the parties continued negotiations toward a proposal for settling

this proceeding, which culminated in a Surplus Settlement Agreement ("SSA"). A true copy of
the SSA is attached to this affidavit at Exhibit "A."
8.

At all times, the negotiations between the parties were conducted at arm's length and on

an adversarial basis. The parties were each represented by sophisticated legal counsel and took
advice from their own independent actuarial advisors.
9.

A Fresh as Amended Statement of Claim which pleads the claims of the Plaintiffs and

reflects the legal issues that are ultimately to be decided in accordance with the SSA was issued
and entered on September 21, 2011, a true copy of which is attached to this affidavit at Exhibit
13)).
10.

The SSA was conditional on obtaining certain levels of consent from past and present

Plan members (as further described in the class definition). A comprehensive communication
was sent to all persons included under the SSA in March, 2011, followed by a roadshow in
several cities across Canada and information sessions for current Company employees.
11.

Based on the high levels of consent to the terms of the SSA, the parties proceeded to the

implementation stage. The first step in implementing the SSA was certification of this action as
a class proceeding, which was granted in written reasons dated October 26, 2011. Attached to
this affidavit at Exhibit "C" is a true copy of the Certification Order, dated October 28, 2011.
12.

If court approval of the settlement is granted, there will be a regulatory approvals sought

from the Financial Services Commission of Ontario ("FSCO") to implement the settlement.

B.

Personal Background

13.

I commenced employment with the Company on January 2, 1986 and joined as a member

of the Plan on January 18, 1988. I started work at the Company as a Pension Investment
Consultant. My subsequent duties with the Company included Manager, Group Sales and
Business Development Manager.
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14.

My last day worked at the Company was on or about August 1, 2003, and my retirement
date was February 29, 2004, the month I reached age 55. My pension benefits commenced
January 31, 2005.
15.

I still work in the field of pensions and employee benefits. I do contract work for Sun

Life involving employee education meetings for its group retirement plan clients who offer
pensions, group RRSPs, DPSPs. I also do pension consulting work for an insurance broker and
for an independent consulting actuary. I work approximately 300-400 hours per year.
16. In or about September 2003, I received a letter and Notice from the Company on or about
a Partial Wind Up of the Plan. The letter and Notice explain that the Partial Wind Up applies to
all members who were terminated by the Company, retired or resigned voluntarily between July
10, 2003 and the completion of the integration between Great-West Life/London Life and the
Company which was expected to be a two-year period (the "Integration PWU"). Neither the
letter nor the Notice addressed the issue of surplus assets in the Plan. Attached hereto and
marked as Exhibit "D" to this my affidavit is a true copy of the letter and Notice I received, dated
September 9, 2003.
17. Due to my experience in the field of pensions and benefits, I was aware at the time I
received the letter and notice regarding the Integration PWU that the Fund had a significant
surplus and that pursuant to Ontario's Pension Benefits Act, the distribution of surplus funds
should be addressed. I was also aware of the legal case, Monsanto Canada Inc. v. Ontario
(Superintendent of Financial Services), which was progressing through the courts at that time

and which involved surplus distribution on a partial wind up of a pension plan.
18. When I received notice of the Integration PWU, I became concerned about the rights of
members, including myself, to surplus assets.
19.

In or about the fall of 2003, I joined a voluntary association of Plan members called

Canada Life Canadian Pension Plan Members Rights Group ("CLPENS"). CLPENS was
established to pool resources and to provide information about the Plan and to promote
awareness among all Plan members about their pension rights.
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20.

CLPENS is run by an elected volunteer executive, in accordance with a Constitution, to

represent the voice of the employees of the Company who are members or former members of
the Plan. There are over 900 members in CLPENS. I have been a member of the CLPENS
executive committee since October 2005.
21.

I, along with Alexander Harvey, retained legal counsel at Koskie Minsky LLP for their

advice and services in relation to the Integration PWU, and the issue of Plan expenses being
charged to the Fund.
22.

A similar class proceeding was started in London, Ontario in spring, 2005. Rather than

engage in a dispute over carriage, we decided to consolidate our cases, adding Jean Paul
Marentette as a plaintiff to the action in Toronto (and discontinuing the London action), and
entering into a new retainer agreement with both Koskie Minsky LLP and Harrison Pensa LLP.
23.

Koskie Minsky LLP retained Marcus Robertson of Robertson, Eadie & Associates, a film

of actuaries and consultants, to provide expert actuarial advice. Mr. Robertson prepared a report
dated October 25, 2005 addressing the financial position of the Plan, and information he would
expect to see in the Integration PWU Report (which was not yet produced by the Company).
Attached to this affidavit at Exhibit "E" is a true copy of the report of Marcus Robertson dated
October 25, 2005.
C.

The Plaintiff's' Claims

24.

As noted above, the Fresh as Amended Statement of Claim seeks a number of

declarations concerning the ownership and use of surplus assets under the Plan and Trust, and the
Company's rights with respect to the Plan and the Trust. The Plaintiffs seek the following forms
of relief:
a. a declaration that the Plan and the Fund comprise an irrevocable trust held
exclusively for the benefit of Plan beneficiaries;
b. a declaration that Canada Life has no beneficial interest in any assets of the Fund
and that no part of the corpus or income of the Fund shall ever revert to Canada
Life;
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c. a declaration that any amendments made to the Plan and the Trust that purport to
allow surplus to revert to Canada Life or otherwise give Canada Life the right to
benefit directly or indirectly from the assets of the Fund are null and void;
d. a declaration that the Plan and the Trust do not permit the costs of administering
the Fund or the costs of administering the Plan (together, the "Plan Expenses") to
be paid out of or charged to or reimbursed from the Fund;
e, a declaration that Canada Life is responsible for the payment of all Plan Expenses
and may not charge Plan Expenses to, or seek reimbursement of Plan Expenses
from, the Fund;
f. a declaration that any and all amendments to the Plan and the Trust that purported
to permit Plan Expenses to be paid out of, charged to or reimbursed from the
Fund, or that otherwise permit or require that Plan Expenses be borneby the Fund
(the "Plan Expenses Amendments"), are void and of no effect;
g. a declaration that any predecessor to the Plan, and any trusts thereunder, did not
permit the costs and expenses of administering such predecessor plan and the
pension fund held in respect of such predecessor plan to be paid out of, charged to
or reimbursed from the pension fund held in respect of such predecessor plan;
h. an interim and permanent injunction restraining the defendants from causing the
Plan Expenses to be paid out of, charged to or reimbursed from the Fund and from
otherwise using any part of the Fund for purposes other than for the exclusive
benefit of the Plan members;
i. a declaration that all Plan Expenses the defendants unlawfully caused to be paid
out of, charged to or reimbursed from the Fund (the "Revoked Funds") constitute
a breach and partial revocation of the Trust;
j. an accounting of all Revoked Funds by Canada Life;
k. an order that all Revoked Funds, together with interest compounded annually at
the rate of Fund return, be paid to the Class by Canada Life and that such funds be
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equitably allocated and distributed among the members of the Class in accordance
with the direction of this Honourable Court;
1. in the alternative to k., an order requiring the Company to make restitution to the
Fund in respect of all Revoked Funds plus interest;
m. damages payable by the Company for breach of trust and contract in the amount
of $150,000,000 in respect of the Revoked Funds, and such amounts to be
determined by this Honourable Court;
n. a declaration that the Plan and the Trust do not permit the Plan to be merged in
whole or in part with any other pension plan;
o. a declaration that the Plan and the Trust do not permit the Fund to be merged in
whole or in part with the fund of any other pension plan;
p. a declaration that Canada Life is precluded from amending the Plan or the Trust to
include new classes of members;
q. a declaration that the Plan and the Trust do not permit Canada Life to take
contribution holidays under the Plan, including contribution holidays in respect of
the funding of any defined contribution benefits from the accumulated actuarial
surplus in the Plan;
r. an order determining the quantum, if any, of the contribution holidays improperly
taken by Canada Life and requiring that Canada Life pay all such amounts to the
Fund with interest;
s. a declaration that the Plan and the Trust do not permit Canada Life to fund benefit
enhancements under the Plan from Fund assets including surplus;
t. an order determining the quantum, if any, of benefit enhancements under the Plan
improperly funded from Fund assets and requiring that Canada Life pay all such
amounts to the Fund with interest; and
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u. interest and costs.

D.

The Plan and Trust
plus Ownership

25.

I am advised by my counsel and do verily believe that member entitlement to a

distribution of assets on Partial Wind Up of a pension plan depends on surplus ownership.
Ownership of surplus, in turn, depends on the construction of the original Plan and Trust
documents.
26.

The Fresh as Amended Statement of Claim traces the Plan and Trust language back to its

inception, through numerous amendments over the years, to certain key amendments that were
made effective January 1, 1997. These key amendments purported to provide for reversion of
surplus assets to the Company.
27.

The facts and documents supporting the Plaintiffs' claim to surplus ownership are set out

in the affidavit of An Kaplan, a partner at the law firm of Koskie Minsky LLP.
(ii) Plan Expenses
28.

The 1964 Trust Agreement provided in article 7 that the Company shall pay all costs and

expenses in connection with the Fund.
29.

At a date unknown to the Plaintiffs, between 1964 and 1988, expenses related to the

investment and administration of the Fund began to be charged to the Fund. The Plan's Financial
Statements since at least 1988 combine the three pension plans that were later merged in 1997,
including the Plan, The Canada Life Assurance Company Trusteed Canadian Staff Pension Fund
(1958) and The Canada Life Assurance Company Trusteed Canadian Agents' Pension Fund (the
"Funds"). The Funds have been combined in the Financial Statements since at least 1988
because they have been under common trusteeship since 1965.
30.

The earliest financial statements the Plaintiffs have been able to obtain are dated

December 31, 1988, and indicate (at note 3 to the statement) that fees were charged to the Funds
that year for specialty growth administration, real estate administration, mortgage services,
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investment management and other administration fees. Such charges are alleged to be contrary
to article 7 of the 1964 Trust Agreement. Attached to this affidavit at Exhibit "F" is a true copy
of the 1988 Financial Statement.
31.

The responsibility for payment of Plan expenses changed under the 1993 Trust

Agreement, under articles 4 and 5, which required the Trustees to reimburse the Company for
charges incurred in the operation of the Plan and the Fund (the "Plan Expense Amendments").
Article 4 of the 1993 Trust Agreement sets out the Duties of the Trustees which includes, in part,
the following:
...(h) upon the request of the Plan Administrator, pay for any usual and reasonable
expenses incurred in the administration of the Fund and the Plan within 18 months prior
to the date of request, ...

5 of the 1993 Trust Agreement, relating to the duties of the Plan Administrator,
was amended to include the following duty:
32.

Article

...(d)(iii) obtain from the Trustees reimbursement of expenses and charges incurred by
the Plan Administrator and the Company relating to the operation of the Fund and the
Plan as and when requested by the Company...

33.

The Pension Commission of Ontario (now called the Financial Services Commission of
Ontario) required the Company to give notice to Plan members of the Plan Expense
Amendments. A notice was sent to Plan members, dated August 9, 1994, describing the change
to the Trust related to payment of Plan Expenses. A more general letter announcing Plan
amendments was sent to members, dated June 1, 1994, that explained under the old policy, the
"Company paid the expenses of the Plan directly", but under the new policy, "Nnvestment
expenses and the cost of administering the plan will in future, if the Company requests, be paid
from the pension fund." Attached to this affidavit at Exhibits "G" and "H" are true copies of the
Plan member letters dated August 9, 1994 and June 1, 1994, respectively.
34.

The 2002 Trust Agreement requires at Article 8(i) that the Trustees reimburse the Plan
Administrator for "any reasonable charges, fees, taxes and other expenses, including without
limitation any internal expenses of the Plan Administrator and the usual reasonable expenses of
any agents of the Plan Administrator incurred in the operation, review, design, amendment and
administration of the Plan and investment of the Fund...".

38

39
10

35.

The most recent restated Plan text is the 2003 Plan which contains the following

provision:
14.05 Plan Expenses
All reasonable charges, fees, taxes and other expenses, including, without limitation, any
internal expenses of the Plan administrator and the usual and reasonable expenses of any
agents of the Plan administrator, incurred in the operation, review, design, amendment
and administration of the Plan and the Trust Agreement or the review, administration, use
and investment of the Pension Fund, including Surplus Assets, shall be paid from the
Pension Fund unless paid directly by the Company. The Trustee shall, if requested, by
the Company, reimburse the Company out of the Pension Fund for any such charges,
fees, taxes and other expenses which the Company pays directly.

36.

The Plan's financial statements filed with the Financial Services Commission of Ontario

disclose the following summary of total costs and expenses charged to the Fund since 1987:
Year
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003

Total Costs and Expenses
$2,987,000 (partial amount only)
$3,370,000 (partial amount only)
$4,529,000 (partial amount only)
not available
not available
not available
not available
$2,542,000
$1,734,000
$2,055,000
$2,345,000
$2,342,000
$3,692,000
$4,937,000
$4,344,000
$3,356,000
$2,848,000

Attached to this Affidavit at Exhibit "I" are true copies of the Financial Statements for the Plan
for the following years: 1989, 1994, 1995, 1996, 1997, 1997, 1998, 1999, 2000, 2001, 2002, and
2003.
37.

The Plaintiffs plead that the Plan Expense Amendments were and are contrary to the

1964 and 1989 Trust Agreements, which preclude any portion of the Fund being returned to the
Company. The Plan Expense Amendments are alleged to constitute a partial revocation and
breach of trust.
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(iii) FSCO Expense Investigation

38.

By letter dated June 24, 2004, FSCO wrote to the Company to advise that a concern had

been raised by Plan members about the payment of Plan Expenses from the Fund (among other
things) and invited the Company to make submissions on this point. Attached to this affidavit at
Exhibit "J" is a true copy of the letter from FSCO to the Company dated June 24, 2004.
39. The Company's counsel made detailed submissions to FSCO about the validity of the
Plan Expenses Amendments by letter dated January 10, 2005. Attached to this affidavit at
Exhibit "K" is a true copy of the letter from Osler Hoskin & Harcourt to FSCO, dated January
10, 2005.
40. After this proceeding commenced in 2005, my counsel wrote to FSCO advising that a
Statement of Claim had been issued, and stating that the matter should be dealt with by the
Ontario Superior Court of Justice. Attached to this affidavit at Exhibit "L" is a true copy of the
letter from Koskie Minsky LLP to FSCO dated June 7, 2005.
41.

In September 2005, FSCO staff advised the Company that it would be willing to suspend
the investigation concerning Plan Expenses and allow the Court to decide the issue, provided that
the Company agreed to cease paying any expenses from the Fund during that time. Attached to
this affidavit at Exhibit "M" is a true copy of the letter from FSCO to the Company dated
September 23, 2005.
42. The Company agreed to FSCO's proposal and FSCO's Plan Expenses investigation was
suspended. Attached to this affidavit at Exhibit "N" is a true copy of the letter from Company's
counsel to FSCO dated September 28, 2005.
(iv) Amount of Plan Surplus

43.

The Actuarial Report for the Plan prepared by Mercer Human Resource Consulting as at

December 31, 2008 disclosed a funding excess of $221,029,000 and a solvency excess of
$165,627,000, which includes the Partial Wind Up Surpluses retained in the Plan. Attached to
this affidavit at Exhibit "0" is a true copy of the actuarial valuation of the Plan as at December
31, 2008.
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(v) The Integration Partial Wind-Up
44.

A Partial Wind Up of the Plan within the meaning of the Pension Benefits Act, R.S.O.

1990, ch. P.8 ("PBA") was declared as of July 10, 2003 by the Company in relation to members
of the Plan who were terminated from, retired or resigned voluntarily from the Company as a
result of the integration with The Great-West Life Assurance Company ("The Integration Partial
Wind up").
45.

The letter and Notice provided by the Company that notified members about the

Integration PWU did not refer to the existence of surplus in the Fund, to the distribution of the
surplus on the partial wind up, nor to any potential entitlement that Plan members may have to
any surplus assets in the Fund.
46.

The Company filed the Integration PWU Report in April 2006. In that report, the

Company did not make any proposal or provide any assurance to the Integration PWU Sub-Class
concerning surplus sharing. The Report discloses an estimated partial wind-up surplus of
$92,994,000 attributable to the Integration PWU Sub-Class as of June 30, 2005. Attached to this
affidavit at Exhibit "P" is a true copy of the Partial Wind Up Report.
47.

The assets of the pension trust, including the Integration PWU surplus, are invested

funds, the value of which can fluctuate along with the performance of the financial markets. The
Plaintiffs were advised by legal counsel for Canada Life that steps were taken to protect the
Integration PWU surplus within the pension trust from the volatilities of the market following the
mediation with Regional Senior Justice Winkler, as he then was.
48.

The Actuarial Valuation of the Plan as at December 31, 2008 disclosed that the

Integration PWU Surplus had decreased to $71,775,000.
E.

History of the Litigation and Steps To Settlement

49.

The Plaintiffs served and filed their motion for certification in November, 2005. Canada

Life also brought a motion to strike paragraphs within the Plaintiffs' Statement of Claim, which
sought the payment of any amounts awarded in connection with the Plan Expenses claim to be
distributed directly to Class Members.
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50.

Following a series of initial case management conferences, the parties were scheduled to

argue the motion for certification, as well as the Company's motion to strike, in February of
2006. Due to scheduling difficulties, and in light of the commencement of settlement
discussions between the parties, the hearing was adjourned.
51.

In June of 2006, a case conference was held with Justice Hoy, who was newly assigned to

the case, and the certification and motion to strike were set for November 15 and 16 of 2006. On
November 14, 2006, a case conference was held with Justice Hoy where the parties requested a
further adjournment pending the outcome of the appeal in Potter v. Bank of Canada, which dealt
with the issue raised in the Company's motion to strike.
52.

In the same endorsement, the Court noted the report of the parties that settlement

discussions had commenced. The Company had made a settlement offer on November 9, 2006
and the Plaintiffs were ordered to provide a responding settlement offer by December 31, 2006.
The parties were ordered to report on the status of settlement discussions at a case conference
which was scheduled for February 22, 2007.
53.

The parties agreed to engage Justice Winkler to facilitate a mediation of the dispute,

which took place in April 2007. Prior to the mediation, in November 2006, the Plaintiffs and the
CLPENS Executive entered into a confidentiality agreement with the Company, promising not to
divulge the details of the settlement negotiations to anyone. The Confidentiality Agreement
permitted reports as to the progress of the negotiations to members of Class, with the advance
consent of the parties.
54.

I attended the two-day mediation facilitated by Justice Winkler with my fellow Plaintiffs,

my counsel, and other members of the CLPENS Executive Committee including Wib Antler,
Alex Harvey, and Jean Paul Marentette. The mediation started with everyone present in the
same room, but very shortly the clients were segregated into separate rooms. My counsel came
in and out of our room, having discussions with us, with Justice Winkler, and with counsel for
the Company.
55.

At the conclusion of the mediation, the parties had reached an agreement in principle, but

there were significant items that were yet to be resolved. By November 2007, the parties had
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concluded a Memorandum of Understanding. Attached to this affidavit at Exhibit "Q" is a true
copy of the Memorandum of Understanding dated November 9, 2007.
56.

The CLPENS Executive and Plaintiffs released an announcement to advise interested

people that they had entered into a Memorandum of Understanding. The Notice explained that
an agreed upon framework had been reached, but a final settlement agreement was yet to come.
It also described the amount of the Integration PWU surplus, and the proportionate shares that
would be paid to the Company, Integration PWU members, and other eligible inactive Plan
members. The Notice further stated that the remaining eligible active members who were
employed by the Company as of June 30, 2005 (or who subsequently joined the Plan) would
receive a 2-year contribution holiday (or equivalent payment), as well as other protection.
Attached to this affidavit at Exhibit "R" is a true copy of the Announcement which was posted to
the Koskie Minsky LLP website on December 1, 2007, in French and English.
57.

The parties continued to work toward achieving a comprehensive settlement of all issues

over the next two years. The CLPENS Executive had numerous meetings with our counsel and
actuarial advisor to raise concerns, ask questions, review drafts of the SSA, and receive legal
advice. In addition, I spent many hours outside of the formal CLPENS meetings reviewing
drafts of the SSA, and speaking with my fellow Executive members about issues that might
arise.

F.

The Terms of Settlement

58.

The details of the proposed settlement are set out in the SSA. Under the SSA, the

Company will voluntarily declare Partial Wind Ups for the three prior events referenced in the
introduction (Indago, Adason, Pelican). The SSA provides financial benefits for all members of
the Class. The amount of PWU surpluses to be distributed, net of estimated expenses, as of June
30, 2010 are:
Estimated Integration PWU Surplus

$62.2 million

Estimated Indago PWU Surplus

$1.2 million

Estimated Adason PWU Surplus

$5.1 million

Estimated Pelican PWU Surplus

$2.5 million
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Total $71 million

59.

The Plan members who will participate in the Settlement, as captured in the Class

definition, and the number of members in each group, are as follows:
a. Plan Members included in the Integration PWU (2148);
b. Plan Members who will be included in the Indago PWU (15);
c. Plan Members who will be included in the Adason PWU (37);
d. Plan Members who will be included in the Pelican PWU (38);
e. Deferred/vested members of the Plan as of April 12, 2005 who are not part of the
groups described above (494);
f. Members of the Plan in receipt of a monthly pension from the Plan as of April 12,
2005, or the surviving spouse of a member if the members has died and the
spouse is receiving a pension from the Plan on that date, who are not part of the
groups described in a-d above (826);
g. All active members of the Plan as at June 30, 3005, plus any new Plan members
from that date up to date of certification as a class proceeding (1681); and
h. Former Plan members employed in Quebec who would have been included in the
Integration PWU but for their employment in Quebec (29).
60.

In sum, the PWU Surpluses (for each of Integration, Indago, Adason and Pelican) will be

shared as follows:
a. Partial Wind Up Members will receive 57.22% of the PWU Surplus attributable
to them;
b. Non Partial Wind Up Members who are pensioners and deferred/vested Plan
members will receive 12.44% of each PWU Surplus;

44

16

c. Canada Life will receive 30.34% of each PWU Surplus.
61.

The 57.22% share of the PWU surpluses will be paid to members of the PWUs

proportionally based on the value of the pension benefits they have earned under the Plan.
Surplus shares will be paid as taxable cash lump-sum amounts, subject to applicable
withholdings for tax. Members who are entitled to more than $15,000 in surplus may contribute
all or part of their share to a registered retirement savings plan (RRSP) without withholdings if,
at the time of the surplus distribution, they confirm to the Company that they have available
RRSP contribution room. Each PWU member will receive a minimum payment of $1000.
62.

The 12.44% share of the surpluses will be paid to the pensioners and deferred/vested

members proportionally based on the value of the pension benefits they have earned under the
Plan. Surplus shares will be paid as taxable cash lump-sum amounts, subject to applicable
withholdings for tax. Members who are entitled to more than $15,000 in surplus may contribute
all or part of their share to a registered retirement savings plan (RRSP) without withholdings if,
at the time of the surplus distribution, they confirm to the Company that they have available
RRSP contribution room. Each pensioner and deferred/vested member will receive a minimum
payment of $1000.
63.

As part of the SSA, the Company will establish a new pension plan (the "New Plan") and

related new trust fund ("New Fund"). The terms of the New Plan will be identical to the terms of
the Plan, except for certain provisions which are required to implement the settlement, discussed
further below.
64.

Active members who have consented to the proposed settlement will be transferred to the

New Plan, and will receive a two-year contribution holiday. The benefit accrual formula for
consenting active Plan members under the New Plan will remain unchanged for two years
following the settlement approval. Assets equal to the value of the benefits they have earned will
be transferred to the New Plan, along with a proportional amount of surplus in the ongoing Plan.
If the active member's employment is terminated before the end of the two-year contribution
holiday period, or the member stops earning benefits under the New Plan for any other reason, a
lump sum equal to the value of any remaining contribution holidays will be paid to the member,
the member's spouse, or estate, as the case may be. A lump sum will also be paid for any
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approved leaves of absence or any other period during which a member is not required to
contribute to the Plan.
65.

The Quebec Cash-Outs consist of Plan members who reported for work in Quebec and

who had their entitlements paid out of the Plan before April 12, 2005. They will be treated as
members of the Integration PWU.
66.

In the event that a Class Member dies before receiving his or her surplus share or

contribution holiday, payment will be made to his or her spouse, designated beneficiary or estate,
provided that all necessary consents are obtained.
67.

The New Plan will be supported by a new Trust Agreement. The Company is seeking a

"variation of trust" to obtain certainty regarding its use of assets once Class members are
transferred to the New Plan. Under the SSA, the variation of trust will not address surplus
ownership in the event of a future wind up of the Plan or New Plan.
68.

To achieve certainty under the New Plan, the parties have agreed under the SSA to seek

the following Court declarations, for the benefit of the Company:
a. The Company is entitled to expand the membership of the Plan or New Plan by
way of amendment or merger;
b. The Company is entitled to use assets in the Plan or New Plan (including surplus)
to provide benefits for, and fund contribution holidays with respect to new
members, including benefits transferred from another pension plan;
c. The Company is entitled to merge all or a portion of the Plan and/or the New Plan
with other pension plans;
d. The Company is entitled to use all or part of any surplus to take contribution
holidays in the Plan and/or New Plan with respect to past, current and future
benefits;
e. The Company is entitled to fund benefit enhancements with respect to the Plan
and/or New Plan from surplus;
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The Company is entitled to reimbursement from the Plan and/or New Plan of Plan
Expenses that were incurred and paid prior to the SSA. Further, the Company can
pay for future expenses from the Plan or New Plan, or be reimbursed from the
Plan or New Plan, for such expenses that it pays directly.
69. Class Counsel and members of the CLPENS Executive were able to review a draft
version of the New Plan Text and New Trust Agreement, to ensure that it complied with the
terms of the SSA, and were satisfied that it did.
70. The SSA also deals with payment of the parties' expenses. Expenses incurred in the
negotiation and implementation of the SSA, and those generally related to the Partial Wind Ups,
will be deducted from the surpluses attributable to the Partial Wind Ups. The SSA defines
"settlement expenses" as "all expenses related to negotiation and implementation of the SSA."
The SSA terms dealing with payment of the parties' expenses can be summarized as follows:
a. All Settlement Expenses incurred up to December 2007 will be deducted from the
Integration PWU Surplus only;
b. Settlement Expenses incurred between December 21, 2007 (the date that the
Adason and Pelican Committees joined the settlement negotiations) and October
1, 2008 will be deducted from the Integration, Adason and Pelican PWU
surpluses, with each surplus bearing a share of the Settlement Expenses that is
proportional to the value of the pension benefits of the members included,
compared to the value of the benefits of all members included in all three Partial
Wind Ups;
c. Other expenses of the parties incurred to October 1, 2008 that specifically relate
to only one of the Partial Wind Ups, will be deducted from the surplus attributable
to that Partial Wind Up;
d. Settlement Expenses and other expenses incurred after October 1, 2008 (the date
that the Indago Committee joined the settlement negotiations) will be deducted
from the surpluses attributable to all four Partial Wind Ups. Each Partial Wind
Up will bear a portion of the expenses that is proportional to the value of the
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pension benefits of its included members, as compared to the total value of the
pension benefits of all members included in all four Partial Wind Ups.
G.

Communications with Class Members and Notice of the Proposed Settlement

71.

Shortly after the claim was filed in 2005, Class Counsel established a website, toll-free

hotline, and email path, to provide Plan members with updates concerning the progress of the
litigation and respond to questions. The website has been updated as events warranted.
72.

During the settlement negotiations which spanned several years, the Plaintiffs and

CLPENS were constrained by the Confidentiality Agreement, which prohibited disclosure of any
aspects of the negotiations or terms of settlement. Shortly after the Memorandum of Settlement
was reached, CLPENS released an announcement to its membership of the essential terms of the
Proposed Settlement, and also advised that there was still a significant amount of work yet to do.
73.

Since CLPENS was established, it has held annual general meetings (except in 2010 and

2011) to keep its members apprised of the progress of this case. Many active employees have
attended these meetings, as well as the social gatherings which have typically followed them.
The general tenor of feedback after signing the MOU from active employees was very
favourable.
74.

I have also socialized from time to time with Plan members who are still active

employees, and have discussed this case in an informal way, while respecting the confidentiality
arrangements which have been in effect at various times.
75.

In March 2011 a comprehensive Information Package was sent to all Class Members

detailing the Proposed Settlement. Attached to this affidavit at Exhibit "S" is a true copy of the
Information Package.
76.

Following mailing of the Information Packages, a total of 15 meetings were held in cities

across Canada (Vancouver, Calgary, Regina, Toronto, London, Montreal and Halifax) to further
describe the SSA and provide an opportunity to proposed Class Members to ask questions. At
each of the meetings, a presentation was made by the Company, by me (or another CLPENS
representative), and by my counsel. In addition, there were question and answer periods where
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Company representatives were absent from the room. Attached to this affidavit at Exhibits "T"
is a true copy of the PowerPoint presentation of the Plaintiffs.
77.

At each of the roadshows I attended, I personally spoke with members about the
proposed settlement. Many people had questions about the process leading up to the proposed
settlement, and how the Plaintiffs had balanced the interests of the different classes of Plan
members.
78. In response to some frequently asked questions, Class Counsel posted two notices on its
website, one for active employees and one for pensioners. Attached hereto at Exhibit "U" are
true copies of the two notices, in French and English.
79.

Following the roadshows, an additional letter was sent by the CLPENS Executive to

proposed Class members who had not yet returned a Decision Form. The letter addressed some
specific concerns that had been raised by active employees of the Company at the roadshows and
in communications with counsel. Attached hereto at Exhibit at "V" is a true copy of the letter
dated May, 2011.
80.

Around the same time, the Company sent a letter to all active members of the Plan
clarifying the answers to some commonly asked questions, and stating the Company's intentions
with respect to changing pension benefits for employees. Attached to this affidavit at Exhibit
"W" is a true copy of the letter from the Company dated May, 2011.
81. There were also additional meetings held with active employees of the Company to
respond to some of their concerns, on May 17, 18, and 19, 2011, in Regina, London, and Toronto
respectively. I attended all of the meetings, which included a brief presentation by a Company
representative, followed by a question and answer period with me and my counsel while
Company representatives were out of the room.
82.

I am advised by the Company's counsel, and do verily believe, that an internal email was

sent by the Company to all employees to announce the additional meetings for actives. Attached
at Exhibit "X" are true copies of the emails to all employees dated May 10, 2011, and May 11,
2011.
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83.

I am advised by the Company's counsel, and do verily believe, that an email was sent to

all active employees on August 24, 2011 providing an update on the status of votes on the
settlement proposal, and advising that the parties had agreed to move forward to implement the
proposal. Attached at Exhibit "Y" is a true copy of the email dated August 24, 2011.
H.

Why I Support This Settlement

84.

I believe that the SSA is comprehensive and ultimately fair according to the advice of our

actuarial and legal counsel. I come to this view having the benefit of being personally involved
since before commencement of the court proceeding. In short, I am in full agreement with the
proposed settlement.
85.

The SSA, if approved, will settle a number of issues, however it will not preclude any

future claim by Plan members to surplus ownership on Plan termination. This right has been
deliberately preserved.
86.

I have been advised by my counsel and believe that although the claim to surplus

ownership case has merit, the other claims, particularly the claim concerning Plan Expenses, is
tenuous. Further, I am advised that even if the Class succeeded in the Plan Expenses claim, the
remedy of "direct payments" to Plan members for improperly paid assets out of a pension plan
has been rejected by Ontario courts.
87.

Counsel has also advised me and the other Representative Plaintiffs that notwithstanding

any success, appeals by the Company could have the effect of delaying a resolution for many
years. Given that it has already been six years since commencement of the proceeding, the
Representative Plaintiffs are anxious to see a settlement that gives Class Members financial
benefits sooner rather than later.
88.

The proposed settlement gives the Class Members certainty. The proposed settlement

represents a reasonable and rational compromise. Given the inherent uncertainty in going to
court, I believe that the proposed settlement represents a fair bargain between us and the
Company.
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89.

On the whole, as a Representative Plaintiff and a direct participant on the negotiating

team over many years, I am satisfied that the settlement secured in this case is fair and
reasonable. My view is supported by competent legal and actuarial advice, and in all of the
circumstances, I believe the settlement will deliver fair and reasonable benefits to the members
of the Class.
90.

I recommend approval of this proposed settlement to this Honourable Court as being fair,

adequate, reasonable, and in the best interests of the Class.

SWORN before me at the City of
Toronto, in the Province of Ontario
on January 4, 2012.

A Commissioner for taking affidavits

DAVID KIDD

This is Exhibit "B" referred to in the
affidavit of Alexander Harvey
sworn before me, this 27 th
day of November, 2013

A Commissioner for taking affidavits, etc.
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PERELL J.
REASONS FOR DECISION

I.

IMRODUCTION

[1]
In this class action, under the Class Proceedings Act, 1992, S.O. 1992, c. C.6,
the court has already approved a settlement. I shall refer to that settlement as the
"Approved Settlement."
[2]
This is a motion, and the moving parties seek the court's approve for an
amendment to the Approved Settlement. I shall refer to the amendment as the
"Amended Settlement."
On a motion to approve a class action settlement, the court's only choices are to
[3]
approve or to reject the settlement using the test of whether the proposed settlement is
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air, reasonable, and in the best interests of the class members. The court does not have
the choice of fixing or revising the settlement to make it fair, reasonable, or in the best
interests of the class members. The court's only choices are to approve or to not approve
the proposed settlement.
[4]
Most unfortunately, in the case at bar, these choices of approval or disapproval
present the court with a double bind, a choice between unpleasant and distressing
alternatives. As the discussion below will reveal, the circumstances of the case at bar are
such that the court is being asked to make a choice between two courses where neither
course is substantively, procedurally, circumstantially, or institutionally fair to the class
members.
As I will detail below, in this class action, the Plaintiffs sued Canada Life
[5]
Assurance Company for a declaration as to the ownership of pension plan surpluses and
for damages for breach of the Pension Plan. In the class action, it was alleged that
Canada Life employees owned any surplus in their Pension Plan and that Canada Life
had wrongfully charged administrative expenses to the Pension Plan. There were also
claims for partial wind-ups of the Pension Plan.
[6]
In addition to resolving the claims of some Canada Life employees, the already
Approved Settlement settled the claims of four discrete groups of claimants, who were
identified with four different pension plan partial wind-ups; namely: (1) the Integration
Partial Wind Up Group; (2) the Pelican Partial Wind Up Group; (3) the Indago Partial
Wind Up Group; and (4) the Adason Partial Wind Up Group.
Under the Approved Settlement: (a) plan members would receive 57.22% of the
[7]
surplus for their designated part of the Pension Plan; (b) inactive plan members would
receive 12.44% of the designated surplus; and (c) Canada Life would receive 30.34% of
the surplus allocable to the partial winding ups.
The Plaintiffs and Canada Life elaborately campaigned to secure the support of
[8]
Class Members for the proposed settlement. There were organized meetings across the
country and an elaborate information package. Untypically, and without precedent, the
proposed Class Members were asked to vote for or against the Approved Settlement. As
a part of the promotional campaign, without being given any guarantee, the Integration
Group's members were told that it was estimated that they would be sharing about 70%
of a surplus estimated for them to be worth $55 million.
Unfortunately, after the Approved Settlement was approved by the court and
[9]
after the parties set about to implement it, almost immediately, they discovered that
their assumptions or predications about the value of the surplus to be distributed to the
Integration Group were very-very wrong.
[10] The unhappy discovery was that the anticipated surplus of $55 million, upon
which the Approved Settlement had been predicated and which, as noted above, was to
be shared by the Integration Group and Canada Life was diminishing dramatically and
quickly.
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[11] The diminishment of the surplus came about mainly for two reasons. First, a
decline in interest rates in the Canadian financial marketplace increased the notional
liabilities of the Pension Plan for the Integration Group's members, which liabilities are
calculated in accordance with prescribed actuarial principles. Second, a greater than
anticipated number of Integration Group class members chose or were deemed to have
chosen pension benefit annuities rather than choosing to take the accumulated value of
their pension benefits. In other words, fewer Integration Group pensioners than
predicted cashed out their benefits and this, in turn, increased the liabilities of the
Pension Plan on an on-going basis and all this diminished the actuarially calculated
surplus or deficit.
[12] And to further complicate matters, there was another surprise for the Integration
Group and Canada Life, because the marketplace for annuities shut down, and annuities
were not available for those who had chosen to stay with Canada Life's Pension Plan.
The Plan's Administrators had to internalize the cost of the annuities rather than
outsource this liability for the pension benefits.
[13] These problems did not, however, materially affect the Pelican, Indago, and
Adason Groups' part of the Approved Settlement, nor did the surprises affect current
employees of Canada Life, who were to enjoy a two-year contribution holiday under the
Approved Settlement.
[14] The problems, however, were gave for the Integration Group because Canada
Life proposed to implement the settlement without purchasing annuities. Canada Life
intended to unilaterally transfer the assets and liabilities of the Integration Group from
the old Pension Plan into the ongoing portion of a new Pension Plan, which had been
established as a part of the overall settlement between the parties.
[15] The Integration Group moved to enjoin Canada Life from acting unilaterally to
implement the Approved Settlement.
[16] Class Counsel preferred to delay the implementation of the settlement to see if
interest rates would rebound and to allow a recalculation of the Pension Plan surplus for
the Integration Group when the economy and interest rates might have bounced back.
Nothing however could be done to change the impact of the unexpected numbers of
Integration Members who had chosen to stay with the Pension Plan.
[17]
The injunction motion, however, was not argued. Instead, the parties negotiated
a settlement, the "Amended Settlement." The Plaintiffs now move for approval of the
Amended Settlement. The Plaintiffs and Canada Life submit that the Amended
Settlement is fair, reasonable, and in the best interests of the class members.
[18] The moving parties main argument is that the Amended Settlement is fair,
reasonable, and in the best interests of the class members because it is better than the
alternative of rejecting the Amended Settlement and just implementing the Approved
Settlement, which I will later in this judgment rename the "Stark-Reality" Settlement.
[19] In other words, their argument is that under the Approved Settlement that
became the Stark-Reality Settlement, the Integration Group will receive a terribly
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disappointing monetary award, but under the Amended Settlement, they will receive a
terribly disappointing monetary award with a "shot" at a second distribution of surplus
re-calculated as at December 31, 2014 when interest rates may have rebounded. This
shot at a second distribution — capped at $15 million - makes the Amended Settlement
fair, reasonable, and in the best interests of the class members and better than the
alternative of reviving the litigation, which would be purposeless.
[20] Numerous class members from the Integration Group object to the Amended
Settlement, and they ask the court not to approve it. They submit that the Amended
Settlement is unfair, unreasonable, and not in the best interests of the Class Members.
[21] Over 90 class members filed a petition with the court, also unprecedented,
asking the court not to approve the Amended Settlement but rather to approve a
settlement where there would be a temporally unlimited and uncapped second
distribution of the surplus. As one petitioner expressed it: "I hope the Honourable Judge
sees our petition and gives us some fairness."
[22] The double bind for the court, however, is that approving the unfair Amended
Settlement is monetarily better than the alternative of not approving the Amended
Settlement. Approving the unfair Amended Settlement also avoids renewed litigation
and the collateral damage to the current employees of Canada Life and the Pelican,
Indago, and Adason Groups, who are indifferent to the unfair Amended Settlement and
who just want to have this litigation at an end and certainly not resumed.
[23] The court cannot make a fair settlement for the parties, and for the reasons that
follow, my conclusion is that the Amended Settlement is not fair. The disappointment
and anger of the objectors and the reasons for their objection are reasonable, and, I
agree with them that the Amended Settlement is unfair. In my opinion, the Amended
Settlement is all of substantively, procedurally, circumstantially, and institutionally
unfair. Therefore, I shall not approve it. Approving an unfair settlement would be
contrary to both the letter and the spirit of the Class Proceedings Act, 1992. It also
would be inconsistent with the court's responsibilities when asked to review a
settlement under the Act. I cannot in judicial good conscience put the court's
endorsement to the Amended Settlement. Accordingly, I dismiss the motion.
II.

FACTUAL BACKGROUND

[24] The Representative Plaintiffs are David Kidd, Alexander Harvey, Jean Paul
Marentette, Garry C. Yip, Louie Nuspl, Susan Henderson, and Lin Yeomans.
[25] Each of the Representative Plaintiffs is or was a member or former member of
the Pension Plan. They are also members of Canada Life Canadian Pension Plan
Members' Rights Group ("CLPENS"), which is a voluntary, unincorporated association
of members and former members of the Pension Plan. CLPENS includes active
employees, pensioners, deferred vested pension members, and former Canada Life
employees whose employment was terminated as a result of various partial wind-ups,
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The members of the CLPENS Executive Committee have actuarial experience and are
knowledgeable about the operation of the Canada Life Pension Plan.
[26] Class Counsel for the Plaintiffs Kidd, Harvey, Marentette, Henderson and
Yeomans are Koskie Minsky LLP and Harrison Pensa LLP. Class Counsel for the
Plaintiffs Yip and Nuspl is Sack Goldblatt Mitchell LLP.
[27] The Plaintiffs' action was against Canada Life and against A.P. Symons, D.
Allen Loney, and James R. Grant, who are the trustees of the Canada Life Canadian
Employees' Pension Plan
[28] The original trust agreement for a pension plan for Canada Life employees was
established on December 31, 1964. Canada Life is the sponsor and administrator of the
Pension Plan. The Pension Plan is funded through a trust agreement between Canada
Life and the Trustees of the Fund.
[29] Effective January 1, 1997, the Pension Plan was merged with The Canada Life
Assurance Company Trust Canadian Staff Pension Fund (1958) and The Canada Life
Assurance Company Trust Canadian Agents' Pension Fund. A consolidated Pension
Plan was created, and the associated funds were merged into a single fund.
[30] A major issue in this class action is who owns the surplus in the Pension Plan.
Pension surplus is the excess value of the assets in a pension plan over the value of the
liabilities, both calculated in a manner prescnbed by pension laws. The amount of
surplus at any given time is actuarially determined under set guidelines and prescribed
factors. It will become important to understand that at any given time, a pension surplus
is a legal fiction A pension surplus only becomes tangible and real when trust fund
monies calculated at a particular date are actually paid out to the owners of the surplus.
[31] In this class action, the Plaintiffs claimed that the 1997 amendments to the
Pension Plan and other amendments relating to the possibility of reversion of surplus
assets to Canada Life on plan and fund termination were unlawful and of no force or
effect. The Plaintiffs' position was that the Pension Plan surplus belonged to the Class
Members.
[32] During the course of its administration of the Pension Plan, Canada Trust made
certain amendments to the plan documents that permitted it to charge expenses to the
pension fund. In the class action, the Plaintiffs alleged that the plan expense
amendments were a breach of contract and a breach of trust.
[33] During the course of its administration of the Pension Plan, Indago Capital
Management Inc., a subsidiary of Canada Life, whose employees participated in the
Pension Plan, merged with another corporation. As a result of the merger, the
employment of 14 employees of Indago was terminated, but there was no partial windup of the Pension Plan with respect to the termination of employment.
[34] During the course of its administration of the Pension Plan, the employment of
37 employees of Adason Properties Limited, a subsidiary of Canada Life, was
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terminated, but there was no partial wind-up of the Pension Plan with respect to the
termination of employment.
[35] During the course of its administration of the Pension Plan, the employment of
38 employees of Pelican Food Services Limited, a subsidiary of Canada Life, was
terminated, but there was no partial wind-up of the Pension Plan with respect to the
termination of employment.
[36]

In 2003, a partial wind-up of the Pension Plan within the meaning of the Pension
R.S.O. 1990, c. P.8 was declared as of July 10, 2003 in relation to
members of the Pension Plan who were terminated from employment, retired or
resigned voluntarily from the Company as a result of the integration of Canada Life
with The Great-West Life Assurance Company.
Benefits Act,

[37] As of June 30, 2005, Canada Life's Partial Wind-up Report for the Integration
Group disclosed an estimated partial wind-up surplus of approximately $93 million
attributable to the Integration Group.
[38]
In 2005, the Representative Plaintiffs Kidd and Harvey retained Koskie Minsky
LLP and Harrison Pensa LLP for their advice and services in relation to the Integration
Group Partial Wind-up and about the issue of Canada Life charging expenses to the
fund.
[39]
Mr. Kidd commenced a class action by Notice of Action issued on April 12,
2005, and filed on May 11, 2005. Mr. Marentette commenced a similar action by
Statement of Claim issued on February 3, 2005. He discontinued his action, and he was
added as a Plaintiff to Mr. Kidd's action.
[40] These actions were commenced after CLPENS had filed a complaint with the
Ontario pension regulator. The complaint led to an investigation by the Financial
Services Commission of Ontario ("FSCO"), which investigation was suspended,
pending the resolution of the class action.
[41] In the class action, the Plaintiffs made three major claims: (1) they claimed that
amendments to the Pension Plan concerning the reversion of surplus assets to Canada
Life on Plan and Fund termination were unlawful; (2) they claimed that Canada Life
had wrongfully been reimbursed for expenses charged to the Pension Plan in excess of
$41 million; and (3) they claimed that certain groups of employees had a claim for a
partial winding-up of the Pension Plan. The action sought winding up orders with
respect to the Integration, Pelican, Indago, and Adason Groups.
[42] In October, 2005, the Plaintiffs filed material supporting a motion for
certification. The motion for certification was scheduled to be heard in February, 2006,
but the original certification motion was adjourned pending settlement discussions.
[43] In April 2007, the parties attended a two-day mediation session facilitated by
Justice Winkler, as he then was. The mediation resulted in an agreement on the
framework for a potential settlement.
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[44] Negotiations continued, and on November 9, 2007, the parties signed a
Memorandum of Understanding.
[45] Between 2008 and 2010, the parties continued their negotiations about the
details of the proposed settlement. During these negotiations, the Indago, Pelican, and
Adason Partial Wind-Ups claims were added to the agenda of matters to be settled.

[47] The negotiations culminated in the Surplus Settlement Agreement, which I have
labelled the Approved Settlement. The Surplus Settlement Agreement was conditional
on obtaining certain levels of consent from past and present plan members.
[48] The Surplus Settlement Agreement (the Approved Settlement) involved five key
elements:
(1)

the assets of the Pension Plan would be transferred to a new Pension
Plan;

(2)

administrative expenses would be paid from the assets of the new
Pension Plan;

(3)

eligible active Plan members would be able to suspend their contributions
to the Plan for two years; (The value of the contribution holiday for
active Plan members is $4.6 million.)

(4)

former Plan members affected by a partial wind-up and other Plan
members not included in a partial wind-up (deferred/vested members and
pensioners) would each receive a share of the surplus assets (estimated to
be worth $49.4 million) related to the partial wind-ups of the Pension
Plan; and

(5)

Canada Life would also receive a share of the surplus related to the
partial wind-ups (estimated to be worth $21.5 million).

[49] Under the Approved Settlement: (a) plan members would receive 57.22% of the
surplus for their designated part of the Pension Plan; (b) inactive plan members would
receive 12.44% of the designated surplus; and (c) Canada Life would receive 30.34% of
the surplus allocable to the partial winding ups.
[50] In March 2011, a detailed information package was sent to all persons included
under the Surplus Settlement Agreement (the Approved Settlement).
[51] Following mailing of the Information Packages, a total of 15 meetings were held
in cities across Canada (Vancouver, Calgary, Regina, Toronto, London, Montreal and
Halifax) to describe the agreement and to provide an opportunity to Class Members to
ask questions. At each of the meetings, presentations were made by Canada Life, a
CLPENS representative, and Mr. Kidd's counsel. There were also meetings held with
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It was part of the plan to settle that Canada Life would, in effect, restart its
Pension Plan under a new trust, which would receive the assets from the Pension Plan.
Implementation would also require a court application to obtain a variation of trust.
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active employees of Canada Life to respond to some of their concerns, on May 17, 18,
and 19, 2011, in Regina, London, and Toronto respectively.
[52] By order dated October 26, 2011, I certified this action as a class action for
settlement purposes. See Kidd v Canada Life, 2011 ONSC 6324.
[53] There was a great deal of support for the proposed settlement. There are 5,228
persons in the classes. As of January 3, 2012, 4,293 Class Members in the Integration
Group (82%) voted in favour of settling their claims in accordance with the Surplus
Settlement Agreement. Overall, there were just 57 no votes. There was one objector.
[54] The parties moved for approval of the Approved Settlement, which I granted on
January 27, 2012, for reasons released on February 6, 2012. See: Kidd v Canada Life,
2012 ONSC 740.
[55] As a part of the settlement, Canada Life required an order approving a variation
of trust pursuant to the Variation of Trusts Act, R.S.O. 1990, c. V.1 and the rule from
Saunders v. Vautier, (1841), Cr. & Ph. 240, 41 E.R. 482. This too was granted.
[56] I also approved: (a) Sack Goldblatt Mitchell LLP's fee request of $119,911.47
for legal services to the Adason Group plus $105,000 for future legal work; and (b)
Koskie Minsky LLP and Harrison Pensa LLPs' fee request of $4,667,845 plus
applicable taxes and disbursements of $60,601.84 plus payment for post-settlement
work at an hourly rate without multiplier. Class Counsel was to receive approximately
$5 million for fees and disbursements under the Approved Settlement.
[57] The value of the contribution holiday for active Plan members was $4.6 million.
Thus, the total financial benefit to Class Members from the Approved Settlement was
estimated to be $54 million, plus payment of all of their legal fees and expenses
estimated at $5 million
[58] However, one month after the settlement had been approved, Class Counsel
were advised by Canada Life that the Integration Group's surplus had decreased to
$23.7 million. The explanations for the decrease were that: (a) changes in interest and
inflation assumptions with respect to annuity purchases had increased the actuarial cost
of these expenses; and (b) a higher than assumed take-up rate of the guaranteed pension
option for members of the Integration Group had increased the liabilities, depleting the
surplus.
[59] To be more precise, on February 23, 2012, legal counsel to Canada Life
provided to Class Counsel a memorandum reflecting updated information on the
estimated actuarial surplus available for distribution under the Approved Settlement.
The memorandum from Canada Life's actuary indicated that as at December 31, 2011,
the Integration Partial Wind Up surplus had diminished from an estimated $54 million
as at June 30, 2011 to approximately $23.7 million.
[60] The Plaintiffs and the CLPENS Executive Committee were sceptical about the
truth of Canada Life's calci lotion of the Integration Group's surplus, and with the
assistance and guidance of Class Counsel and the actuarial advisor; Class Counsel
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[61] The Plaintiffs and Class Counsel also explored solutions, and two possible
solutions were initially identified: (1) delay the implementation of the Approved
Settlement to allow a recovery in interest rates with the hope that the surplus would
recover; and (2) provide annuities to members of the Integration Group, with indexation
provided through an inflation hedging product created and insured by a third party, with
a view to reducing the plan liabilities.
[62] With these solutions in mind, Class Counsel approached counsel to Canada Life
to initiate negotiations aimed at amending the Approved Settlement.
[63] The parties attended case management conferences before me on April 20 and
May 7, 2012 to report on the situation and to obtain approval of a notice to update Class
Members of the situation.
[64] Notices were approved and sent to Class Members by direct mail on or before
May 15, 2012, and also posted to Class Counsel's website. The letters described the
precipitous decline in the Integration Group's surplus and informed the Class Members
that the parties were working together to address the situation. The letters were modified
for each group because the problems mostly concerned the Integration Group.
[65] Meanwhile, the surplus continued to decline through 2012, and as of August 31,
2012, the Integration Groups' part of the surplus was estimated to be just $2.6 million.
[66] Based on the new estimates of the surplus and Class Members' share of 69.66%
plus the value of the contribution holiday, the monetary value of the Approved
Settlement to Class Members was $14.4 million, down from $54 million.
[67] Pausing here, in order to understand some of the arguments of the parties
discussed below, it is important to appreciate that the reason the surplus in the Pension
Plan for the Integration Group declined has nothing to do with a decline in the value of
the assets held by the Pension Plan. In fact, the value of the assets has increased slightly.
[68] The reason that the surplus was vaporizing was that the actuarially estimated
value of the cost of providing future pension benefits (which estimate is subtracted from
the value of the assets to determine whether the plan is in a surplus or deficit position)
had increased because of low interest rates and because most Integration Group Plan
Members were electing to stay with the Pension Plan rather than choosing the option of
taking the commuted value of their pension benefits.
[69] The principle reason for the increase in liabilities was the decline in yields on
Government of Canada real-return, long-term bonds. For example, at December 31,
2008, this yield was reported at 2.10%, whereas at December 31, 2011, the yield was
reported at 0.45%. At August 31, 2012, the yield on real-return, long-term bonds was
0.40%.
[70] Returning to the factual background, the Plaintiffs, Class Counsel, the CLPENS
Executive Committee, and their expert actuarial advisor, Marcus Robertson, had

2013ONSC 1868

investigated the information provided by Canada Life. They satisfied themselves that it
was correct from an actuarial perspective.
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[71] In the interim, Canada Life proceeded to solicit bids for annuities for members
of the Integration Group who elected a guaranteed pension option under the Approved
Settlement. However, they were no bidders. Canada Life had approached seven
Canadian insurance providers (including Canada Life) for immediate and deferred
indexed annuities as required under the Approved Settlement. All seven annuity
providers declined to take on the business, apparently because of the complicated
indexing provisions in the Pension Plan, the number of deferred members, the deferral
periods, the unavailability of assets to back the liabilities, and the size of the request.
[72] With no annuities to be had, Canada Life decided it could implement the
Approved Settlement in another way. In August 2012, Canada Life proposed to
unilaterally transfer the assets and liabilities of the Integration Group into the ongoing
portion of the Pension Plan, and proceed with the implementation of the Approved
Settlement. By this time, the anticipated surplus had continued its decline in value, and
there was the prospect that there would be no surplus. Canada Life's plan would
crystallize the surplus, stop the bleeding, and avoid the risk that the surplus would
become a deficit, for which it as plan sponsor would become responsible under the
Pension Benefits Act.

[73] In other words, because there was no market in Canada for the annuities, Canada
Life proposed unilaterally to transfer the liabilities of the partial winding up to the
ongoing portion of the Pension Plan, which had been re-established under the Approved
Settlement in a way favourable to Canada Life. The Integration Group's surplus would
be calculated, in part, on estimated rather than actual annuity prices.
[74] Canada Life took the position that no amendment to the Approved Settlement
was necessary following the drop in the surplus, while Class Counsel viewed the
Approved Settlement as unworkable and Canada Life's plans as a breach of contract.
[75] The Plaintiffs brought a motion returnable on September 27, 2012 objecting to
Canada Life's plans about how to implement the Approved Settlement and seeking the
appointment of a mediator.
[76] In their motion, the Plaintiffs sought a declaration that the unilateral actions
proposed by Canada Life would breach the terms of the Approved Settlement. Both
sides filed evidence that provided details about the circumstances leading to the
reduction in the estimated Integration Group's surplus.
[77] The motion was not argued. I made the following endorsement.
This motion for a declaration has been settled on the following terms that shall be
incorporated into a court order:
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extensive discussions to analyze the information, to test its accuracy, and to consider
next steps. Mr. Robertson is a fellow of the Canadian Institute of Actuaries, a former
partner in the firm of Robertson, Eadie & Associates. He had been retained by the
Plaintiffs to provide actuarial advice to the Plaintiffs and Class Counsel throughout the
class action.
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1.

Canada Life may proceed to file with FSCO the transfer report
concerning the transfer of the Integration PWU assets and liabilities to
the ongoing plan.

2.

The Representative Plaintiffs shall not object to any such filing and
transfer of assets and liabilities to the ongoing plan subject to paragraph 4
below.

3.

If the parties do not reach an agreement on the implementation of the
Surplus Sharing Agreement within 45 days from today, the court shall
appoint a mediator to assist the parties in reaching an agreement; and

4.

If no agreement is reached about implementing the Surplus Sharing
Agreement, the Representative Plaintiffs reserve the right to take such
action as they may be advised.

[78]
Following the settlement of the motion, Justice Strathy agreed to act as mediator
to assist the parties in resolving their dispute.

[79] In December 2012, the parties attended a one-day mediation, and negotiations in
writing followed until the parties came to an agreement to revise the Approved
Settlement. The main terms of the Amended Settlement are as follows:
•

Canada Life will fund top-up payments (at an estimated cost of $1.2 million) in
order to ensure that Integration Group will receive the promised minimum
surplus shares of $1,000 required under the Approved Settlement.

•

Canada Life will waive its right to any interest on the amount of its expense
reimbursement under the Approved Settlement (estimated value $800,000).

•

Canada Life will waive its right to reimbursement of $500,000 of its
professional fees.

•

The Plaintiffs and CLPENS Executive Committee will waive their entitlement to
reimbursement of future legal fees (but not disbursements) previously approved
by the Court (estimated at $200,000).

•

For any member of the Integration Group who elected to receive a deferred or
immediate pension, their portability rights would be satisfied by Canada Life
transferring their assets to the ongoing portion of the Plan effective August 31,
2012.

•

The assets and liabilities related to members of the Integration Group who
elected a deferred or immediate pension will be notionally segregated (the
"Segregated Portion") until the completion of a second distribution, if any.
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If a surplus exists for the notionally segregated Integration Groups assets as at
December 31, 2014, there will be a second distribution to the Integration Group
and Inactive Eligible Class Members subject to the conditions that:

o The 2014 Gross Surplus will be reduced to take into account any
contributions and other payments (together with interest at the Plan rate
of return) made by Canada Life into the Plan after August 31, 2012 and
that are notionally allocated to the Segregated Portion.
o 69.66% of the net Surplus, to a maximum of $15 million, will be paid to
the Integration Group and Inactive Eligible Class Members.
o In order to avoid distributing numerous small amounts, the threshold for
surplus payments under the possible second distribution is $100.
o If any individual would be receiving $100 or less, no payment will be
made to that individual and the individual's surplus share will instead be
shared with the remaining members (if any) who are receiving $100 or
more.
[80] Under the Amended Settlement, it is anticipated that the surplus for the first
distribution for the Integration Group will be $4,116,740.
[81] I pause here to foreshadow that one of the major objections to the Amended
Settlement are about the terms that circumscribe the possible second distribution to the
Integration Group.
[82] With the approval of the court, letters were sent to all Class Members in
February 2013, describing the proposed amendment to the Approved Settlement and
giving notice of the next steps in the proceeding, including this fairness hearing.
[83] Since the mailing of the notices, Class Counsel has fielded over 70 inquiries by
Class Members, and Class Counsel has communicated with the objectors.
[84] The Representative Plaintiffs, Class Counsel, and their actuarial advisor believe
that the Amended Settlement is the best agreement that can be achieved. They
recommend the Amended Settlement as fair, reasonable, and in the best interests of the
Class, given the circumstances.
[85] It was Mr. Robertson's opinion that the dramatic reduction in the estimated
value of the surplus was directly related to the decline in yields on Government of
Canada real-return, long-term bonds and that this decline was a direct result of
economic forces beyond the control of the parties. It was his opinion that giving some
Class Members the possibility of a future surplus distribution ameliorates this economic
misfortune and that overall Amended Settlement presents a better outcome than if the
Approved Settlement were implemented without any amendment.
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o 10% of the 2014 Gross Surplus shall be deducted off the top and remain
in the Plan as a cushion;
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[87] In addition, Class Counsel exchanged emaits with Class Member Dan Anderson.
Mr. Anderson, who has an actuarial background, also participated in two lengthy
conference calls with Ms. Clio Godkewitsch of Koskie Minsky LLP and Mr. Robinson,
the actuary for the Plaintiffs.
[88] Mr. Anderson's concerns about the Amended Settlement were not placated, and
he set them out in two information sheets his concerns. Several of the objectors relied
on Mr. Anderson's information sheets that were made attachments to some of the
written objections.
[89] At the fairness hearing I spent several hours listening and speaking with the
objectors. I heard from five objectors: Paul Ludzki, Fred Taggart, Anne Carey, Dan
Anderson, and Emily Truong.
III.

THE POSITION OF THE PLAINTIFFS

[90] The Plaintiffs and Class Counsel believe that the Amended Settlement presents
the best set of terms that could be negotiated under unanticipated circumstances that
seriously undermined implementation of the Approved Settlement.
[91] They submit that Class Counsel, who are very experienced in pension matters
and class proceedings, diligently investigated the reasons for the diminution of the
surplus and sought to negotiate a reasonable set of amendments in adversarial arm's
length negotiations. In their view, these thctors favour approving the Amended
Settlement.
[92] They point out that mediation and negotiations continued over almost nine
months and each of the parties were independently represented and advised by
sophisticated legal and actuarial professionals. They note that the terms of the Amended
Settlement were reached with the assistance of Justice Strathy in his capacity as a
neutral mediator.
[93] On the merits of the settlement, the Plaintiffs submit the analytical question for
the court is whether the proposed Amended Settlement is better for the class than the
status quo of implementing the Approved Settlement to the extent that this is even
possible. In this regard, they submit that the question for the court is whether Class
Members are likely to recover more from the proposed Amended Settlement than under
the Approved Settlement.
[94] The proponents submit that the answer to this question is yes, because under the
Approved Settlement, the Integration Group would recover $1.8 million (its share of
$2.6 million), assuming that the surplus does not diminish further before distribution.
Under the Approved Settlement, there will be insufficient funds to pay the minimum
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[86] As of the date of the fairness hearing, Class Counsel had received 15 written
objections to the Amended Settlement and a petition from over 90 objector-Class
Members was filed with the court. I will describe the nature of the objections later in
these Reasons for Decision.
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$1,000 surplus payments and there would be no possible future distribution. In contrast,
under the Amended Settlement, the Integration Group will receive at least $1,000 per
eligible member and there is the possibility of a future distribution of surplus in 2014, if
available.
[95] Further, Class Counsel submits that approval of the Amended Settlement is
superior to the alternative of revived litigation. Class Counsel and the Plaintiffs believe
that without the Amended Settlement, the Approved Settlement cannot be implemented
because it requires Canada Life to purchase indexed annuities for members of the
Integration Group, which Canada Life cannot do and it requires eligible Class members
to receive a minimum cash distribution of $1,000, which is impossible, given the status
of the Integration Group's surplus. However, Canada Life disputes that the Approved
Settlement cannot be implemented and obviously it disagrees that it is breaching the
Approved Settlement.
[96] Canada Life's position raises the issue of whether or not there is a means of
challenging any future steps taken by Canada Life to implement the Approved
Settlement over the objections of the Plaintiffs. For present purposes, more
significantly, the Plaintiffs and Class Counsel assert that Amended Settlement is better
for the class than the alternative of litigation about the Approved Settlement or about the
original claims in the class action.
[97] The Plaintiffi submit that continued litigation does not represent a viable
alternative, as no litigation can restore the surplus. They point out that the estimates of
surplus were always variable and dependent on factors such as interest rates and the cost
of purchasing annuities and thus the amount of the surplus was never guaranteed, nor
could it ever be guaranteed. Further, they note that the plan expense claim of the
Plaintiffs has already been compromised, and stands a very limited chance of success
given the decision of the Supreme Court of Canada in Nolan v. Kerry (Canada) Inc.
[2009] 2 S.C.R. 678.
[98] The Plaintiffs submit that revived litigation would be lengthy and expensive and
would not have the result of increasing the surplus. Indeed, they submit that the
situation may get worse and even the current small surplus may vanish.
[99] The Plaintiffs submit that it would not be fair to the Indago, Pelican, and Adason
Groups to hold up the Approved Settlement because of the plight of the Integration
Group. In a message from the CLPENS Executive Committee dated March 12, 2013 to
class members, the Executive stated:
What to do?
Technically, CLPENS could have asked the Court to set aside the previouslyapproved settlement on the grounds that it could not be implemented as written. It
is not clear that the Court would have done so and, even if the Court agreed to this
course of action, we would have been back to the scenario of returning to court to
argue about the ownership of the (much diminished) surplus. However, by doing
do so, no Class Member would receive any current payment. Although members of
the 1PWU Group had little to lose and may have wished to pursue this strategy,
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members of the other partial wind-up groups (Indago, Adason, Pelican Foods) had
a lot to lose. As Non-Partial Wind-up members (retirees, deferred vested members
and active members) would be part of any subsequent court action, they would
receive nothing. Accordingly, CLPENS did not think it right to pursue a solution
that eliminated all current payouts in return for the possibility of the partial windup groups being declared owners of whatever plan surplus existed at an unknown
future date. ... In conclusion, while the outcome of our class action is
disappointing, it is the result of unprecedented market developments and your
Executive Committee believes that the amended settlement is the best result
achievable in the circumstances.

[100] The Plaintiffi and Class Counsel submit that the outcome is fair and reasonable
and in the best interests of the Class. They submit that the Amended Settlement ought to
be approved.
IV.

THE POSITION OF THE OBJECTORS

[101] All of the objectors request the court to not approve the Amended Settlement.
[102] Several of the objectors objected to the approval process, and they submit that
they have been denied natural justice. They dispute that they have been properly
apprised on the situation after the settlement was initially approved, and they complain
that they have not been given ample time or ample information about the causes of the
problems and about the merits of the Amended Settlement. This objection is well
expressed by Fred J. Taggart in his letter to the court dated March 8, 2013. Mr. Taggart
states:
All this is being done via an amendment to the settlement, with no further
information sessions for plan members, no opportunity to ask questions, and no
opportunity to vote — yet members are bound by all of the terms and conditions and
concessions that they agreed to in the original settlement when they would share in
$62 million rather than $5 million.
[103] Ms. Carey, one of the objectors who spoke at the fairness hearing, asked for an
adjournment in order to hire a lawyer to provide her with independent legal advice.
[104] Several objectors found it incomprehensible that the Representative Plaintiffs
and Class Counsel did not foresee the problem caused by declining interest rates and the
low numbers of class members choosing not to take the commuted value of their
pension benefits. Some objectors suggested that Canada Life duped or tricked or
schemed to deny them the surplus by purposely delaying the litigation precisely because
they knew that the surplus would be depleted.
[105] Several objectors felt that they had been deceived when they agreed to the
Approved Settlement and that the Amended Settlement amounts to a revocation of the
Approved Settlement. An example of this objection is provided by Ms. Anne Carey in
her e-mail message dated March 12, 2013. She writes:
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With respect to the substance of the matter, I think it is necessary to emphasize as
strongly as possible that the resolution which is being presented at this time does
not constitute a minor change or "amendment" but rather represents a virtual
rescind of everything that was proposed as late as 2011, when we were asked to
agree on the settlement proposed. Specifically, it had been previously confirmed in
written communication that I was entitled to approximately $38,000 of surplus, at
this point, the "amendment" is offering me a meagre $1,000 in lieu of this $38,000,
and others I know stand to lose upwards of $57,000 to $98,000.
[1 06] Several objectors expressed the view that the Integration Group was being
singled out for unfair treatment. Objector Mary-Anne Matthews is representative of this
view point. In her objection, she wrote:
While I can appreciate and understand that Koskie Minsky, the Plaintiffs and the CLPENS

group has done on the members' behalf, particularly over the past year, I feel that
the proposed amendment to the settlement is not the best for all of us and I would
have preferred a delayed settlement for the [Integration Group] until the economy
and interest rates recover to a degree that would afford us an increase in the
surplus. It appears to me as though Canada Life/Great West Life will continue to
enjoy the benefits afforded to them in the original settlement while those of us in
the [Integration Group] (excluding Indago, Pelican Foods and Adason, as well as
the current Canada Life employees) will be sacrificing their [benefits]. If the group
had an opportunity to come together with one voice, I believe that as a group we
would be opposed to the amended proposal being put forth on March 18, 2013.
This settlement is not what we voted for in 2011.
[1 0 7] Several objectors found the proposal under the Amended Settlement for a
second distribution of surplus unfair and unreasonable. This objection is again well
expressed by Mr. Taggart in his letter, where he states:
Now that the assets and liabilities have been transferred to the on-going plan, what
happens if and when interest rates recover to a historically normal level? Don't the
liabilities shrink as rapidly as they ballooned, thus restoring the healthy surplus that
the plan has enjoyed for decades? With a certain set of assumptions, we've seen
nearly $100 million disappear in the last 6 years. With a different set of
assumptions, might we see the $100 million reappear in the next 6 years? It is
unlikely that we will see a rebound by December 31, 2014 as the US Fed is on
record to hold interest rates steady until at least mid-2014. However, if it did
magically occur, why would the second surplus distribution be capped at $15
million?
It seems to this observer that Canada Life has seen a window of opportunity to
move assets and liabilities to the ongoing plan, temporarily value the liabilities at
historically low interest levels, distribute a severely diminished surplus to the plan
members, and then wait for rising interest rates to restore the healthy surplus that
the plan has enjoyed for many years. ... Canada Life has locked the members'
surplus claims into these tough economic circumstances while insulating their own
share and in fact the entire PWU surplus from those same economic circumstances.
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[108] Many of the objectors, were upset that the Amended Settlement was vastly
different from what they expected when they voted for approval of the Accepted
Settlement. Susan Mules made the point neatly in her e-mail message. She wrote:
I am a [Integration Group] member. Like many other members, I am greatly
concerned, confused and highly suspicious in the huge drop in surplus. I had
agreed to the original surplus settlement based on the amount of surplus what was
detailed to me at that time. I understand now that amount in the proposed
settlement will be $1,000, which is vastly different from the amount in which I
made the decision to support the surplus settlement. I am objecting to the
amendment to the original settlement.
[109] All of the objectors were disappointed; some were angry. Several objectors
found the commitments of Class Counsel and Canada Life under the Amended
Settlement to augment what remains of the surplus paltry and insulting.

DISCUSSION

V.

1. Jurisdiction to Vary an Approved Settlement in a Class Proceeding
[110] As far as I am aware, this is the first time that parties to an already approved
settlement agreement in a class action have sought approval to an amendment to the
agreement. The Plaintiffs submit that the court has the jurisdiction to grant this relief
from two sources; namely: (a) under Rule 59.06(2)(d) of the Rules of Civil Procedure;
and (b) under s. 12 of the Class Proceedings Act, 1992.
[111] Rule 59.06(2)(d) of the Rules of Civil Procedure states:
59.06(2) A party who seeks to, [. . .1
(d) obtain other relief than that originally awarded,
may make a motion in the proceeding for the relief claimed.
[112]

Section 12 of the CPA states:
12. The court, on the motion of a party or class member, may make any order it
considers appropriate respecting the conduct of a class proceeding to ensure its fair
and expeditious determination and, for the purpose, may impose such terms on the
parties as it considers appropriate.

[113] I do not think that s. 12 of the Class Proceedings Act, 1992 applies to the
circumstances of this case, because I do not regard settlement approval to be an order
respecting the conduct of a class proceeding to ensure its fair and expeditious
determination, and it would be odd to resort to this section of the Act, when s. 29 (2)
deals expressly with the approval of any settlement. Section 29 (2) states: "A settlement
of a class proceeding is not binding unless approved by the court."
[114] It seems obvious to me that s. 29 (2) applies to the circumstances of this case.
The parties have entered into a settlement and they seek court approval.
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[115] In my opinion. I have jurisdiction under s. 29 (2) to approve or deny approval of
the proposed Amended Settlement, and I do not need to resort to rule 59.06 (2).
2. Is the Amended Settlement Fair, Reasonable, and in the Best Interests of those
[116] The design of North American class action regimes is to advance access to
justice through a representative action with (a) a genuine claimant, the representative
plaintiff who is the party with legal standing to advance the class members' claims and
to represent the class members; and (b) an entrepreneurial Class Counsel, who bears the
financial risk of failure but who shares in the class members' aggregate success. Most
class actions settle, and under s. 29 (2) of the Class Proceedings Act, 1992, a settlement
of a class proceeding must be approved by the court to be binding on the parties.
[117] As I noted, in Berry v. Pulley, 2011 ONSC 1378 at para. 80, Class Counsel is
confronted with an inherent conflict of interest when proposing a settlement of a class
action. I stated:
80. As is well known, the settlement of class actions raises very difficult ethical
problems for class counsel because of the inherent conflicts of interest that arise
because class counsel has an enormous financial interest in the class members'
causes of action. There is also the potential conflict of interest of class counsel of
having legal and ethical responsibilities to class members whose interests are not
homogeneous.
[118] Settlement approval is the most important and difficult task for a judge under all
class action regimes, including Ontario's Class Proceedings Act, 1992. Since most class
actions settle, the integrity and the legitimacy of class actions as a means to secure
access to justice largely depend upon the court properly exercising its role in the
settlement approval process. In scrutinizing a settlement, the court is called on to protect
the interests of the class members who are to be bound by the outcome and who will be
compelled to release their claims against the defendant in exchange for their
participation in the class action settlement.
[119] The design of the approval process requires the court to carefully scrutinize any
proposed settlement. The design of the approval process: (a) requires the proponents of
the settlement to justify it; (b) provides an opportunity for those affected by the
settlement to be heard: and (c) requires the court to evaluate the settlement and make a
formal order. This design is meant both to deter bad settlements and also to ensure good
ones that achieve the goals of the class action regime; namely: access to justice,
behaviour modification, and judicial economy.
[120] Of these goals of class actions, the most important for the approval process is
access to justice, because a settlement always achieves judicial economy, and a
settlement may sometimes not achieve behaviour modification yet still be a good
settlement. However, a settlement will be a bad settlement if it does not achieve
procedural and substantive access to justice. The court's job is to review a proposed
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settlement to ensure that the class members have achieved access to justice through a
representative action.

[122] I think judges are up to the task, but they are required to be more inquisitorial
and to compensate for the adversarial void by being diligent in testing the one-sided
arguments of the proponents of the settlement and by being attentive to the views of
objectors who may provide cogent counter-arguments to the united front promoting the
settlement.
[123] There is a great deal of academic literature and criticism about the law and
practice of class action settlements, most of it from the United States, but there are
valuable Canadian studies including: C. Piche, Fairness in Class Action Settlements
(Toronto: Carswell, 2011); J. Kalajdzic, Access to Justice for the Masses? A Critical
Analysis of Class Actions in Ontario (LL.M. Thesis: University of Toronto, 2009); G.
Watson, "Settlement Approval — The Most Difficult and Problematic Area of Class
Action Practice" (NH Conference on Class Actions, 2008); C. Jones, Theory of Class
Actions (Toronto: Irwin Law, 2003). There are also some settlement approval manuals
for judges including: S. Marcus (ed,), Manual for Complex Litigation (4 th ) (Washington,
D.C.: Federal Judicial Centre, 2004) and B.J. Rothstein and T.G. Winging, Managing
Class Action Litigation: A Pocket Guide for Judges (2' d ed.) (Washington, D.C.:
Federal Judicial Center, 2009).
[124] In the case at bar, it was not a difficult task analyzing and approving the initial
settlement of this action, the Accepted Settlement. The various factors favoured
settlement, and there were no warning signs. I did not undertake a detailed explanation
of my decision to approve the Approved Settlement. However, in order for me to
explain my judgment not to approve the Amended Settlement, it will be necessary for
me to review more fulsomely the law and the literature about settlement approval then I
did when I approved the Approved Settlement, which was at a time when the parties and
the court's understanding of the circumstances of the Integration Group were different.
[125] With respect to the law to be applied under s. 29 (2), I will begin by repeating
what I said at paragraphs 108 to 111 of my reasons for granting approval to the
Approved Settlement. I stated:
108.To approve a settlement of a class proceeding, the court must find that in all
the circumstances the settlement is fair, reasonable, and in the best interests of
those affected by it: Dabbs v. Sun Life Assurance, [1998] O.J. No. 1598 (Gen.
Div.) at para. 9; Parsons v. Canadian Red Cross Society, [1999] O.J. No. 3572
(S.C.J.) at paras. 68-73.
109. In determining whether to approve a settlement, the court, without making
findings of facts on the merits of the litigation, examines the fairness and
reasonableness of the proposed settlement and whether it is in the best interests of
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[121] The judge's task is difficult because judges are more accustomed and more
comfortable adjudicating in the context of an adversarial system, but at the time of the
settlement approval process, the active parties to the class action are no longer
adversarial, and they all will be recommending the settlement.
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110. When considering the approval of negotiated settlements, the court may
consider, among other things: (a) likelihood of recovery or likelihood of success;
(b) amount and nature of discovery, evidence or investigation; (c) settlement terms
and conditions; (d) recommendation and experience of counsel; (e) future expenses
and likely duration of litigation and risk; (f) recommendation of neutral parties, (g)
if any; number of objectors and nature of objections; (h) the presence of good faith,
arms' length bargaining and the absence of collusion; (i) the degree and nature of
communications by counsel and the representative parties with class members
during the litigation; and (j) information conveying to the court the dynamics of
and the positions taken by the parties during the negotiation: Dabbs v. Sun Life
Assurance Company of Canada (1998), 40 O.R. (3d) 429 (Gen. Div.) at pp. 44044, affd (1998), 41 O.R. (3d) 97 (C.A.), leave to appeal to S.C.C., [1998] S.C.C.A.
No. 372; Parsons v. The Canadian Red Cross Society, [1999] O.J. No. 3572
(S.C.J.) at paras. 71-72; Frohlinger v. Nortel Networks Corp., [2007] O.J. No. 148
(S.C.J.) at para. 8; Kelman v. Goodyear Tire and Rubber Co., [2005] O.J. No. 175
(S.C.J.) at paras. 12-13; Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd.
(2005), 74 O.R. (3d) 758 (S.C.J.) at para. 117; Sutherlandv. Boots Pharmaceutical
plc, [2002] O.J. No. 1361 (S.C.J.) at para. 10.
111. A reasonable and fair settlement is inherently a compromise and a reasonable
and fair settlement will not be and need not be perfect from the perspective of the
aspirations of the parties. That some class members are disappointed or unsatisfied
will not disqualify a settlement because the measure of a reasonable and fair
settlement is not unanimity or perfection. See: Baxter v. Canada (Attorney
General), [2006] O.J. No. 4968 (S.C.J.) at para. 21; Dabbs v. Sun Life Assurance
Company of Canada (1998), 40 O.R. (3d) 429 (Gen. Div.) at p. 440, affd (1998),
41 O.R. (3d) 97 (C.A.), leave to appeal to S.C.C., [1998] S.C.C.A. No. 372.
[1 2 6] As may be observed from this brief discussion of settlement approval, courts
have developed a test for settlement approval and courts have developed a nonexhaustive list of factors to use to apply the test. As it happens, the test for settlement
approval is almost identical in Canadian and American class actions, and the test

involves determining whether the settlement is fair, reasonable, and in the best interests
of class members.
[127] Professor Piche in her text Fairness in Class Action Settlements, supra at pp.
179-80 summarizes the various factors for the settlement approval test into seven
factors; i.e.: (1) judicial risk analysis: likelihood of recovery, or likelihood of success on
the merits weighed against amount and form of settlement relief, (2) future expense,
complexity and likely duration of litigation; (3) class reaction: number and nature of
objections; (4) recommendations and experience of counsel and opinion of interested
persons; (5) adequacy of representation: good faith and absence of collusion; (6)
discovery evidence sufficient for "effective representation" and (7) adequacy of notice
of proposed settlement to absent class members. Professor Piche observes that the first
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the class as a whole having regard to the claims and defences in the litigation and
any objections raised to the settlement: Baxter v. Canada (Attorney General)
(2006), 83 O.R. (3d) 481 (S.C.J.) at para. 10.
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four factors are pertinent to substantive fairness and the remaining three factors are
pertinent to procedural fairness.
[128] Professor Piche's summary is very helpful, but I would add to it by suggesting
that in addition to using the various thctors to determine substantive and procedural
fairness, the court should also examine circumstantial fairness and institutional fairness.
[129] By circumstantial fairness, I mean the fairness of the settlement to the parties
and the class members in their particular circumstances, and by institutional fairness, I
mean the fairness of the settlement from the perspective of a robust notion of access to
justice that includes an outcome that objectively should satisfy the class members'
entitlement to justice for their grievances.
[130] Having regard to institutional fairness will elevate the standard for approval and
send the message that courts will not rubber stamp settlements and turn a blind eye to
what are in truth strike suits or suits where the defendant or the defendant's insurer pays
a modest price for buying peace rather than paying a fair price to compensate the class
members for their injuries. Having regard to institutional fairness will send the message
that the court will not rubber stamp settlements where the law suit is genuine but Class
Counsel are content to take a low-ball offer because it suits their entrepreneurial
business model. Having regard to institutional fairness will send the message that the
court will not approve a settlement if through misadventure, incompetence,
opportunism, lassitude, or fatigue the Representative Plaintiff and Class Counsel do not
achieve a settlement that is truly fair, reasonable, and in the best interests of class
members.
[131] Epstein v. First Marathon Inc. [2000] O.J. No. 452 (S.C.J.) is one of the very

few cases where a settlement has been rejected, and it provides an example of a case
where the proposed outcome would have been institutionally unfair. The proposed
settlement was that Class Counsel would receive $190,000 in legal fees and that the
class members would receive nothing. The court viewed the settlement as demonstrating
that the action was a strike suit, and the court would not approve the settlement.
[132] In Canada, a few settlements have been initially rejected but subsequently
approved after the parties fixed an apparent unfairness. See: Burnett Estate v. St. Jude
Medical Inc., [2009] B.C.J. 2403; G.M v. Associated Selwyn House, 2008 QCCS 395
and 2009 QCCS 989. Very few settlements have been rejected, and it would be salutary
for the institution of class actions if the standard for settlement approval was elevated by
having regard to the institutional fairness of the settlement.
[133] With these comments as background, I turn now to evaluate the Amended
Settlement and to explain why in my opinion, it is not substantively, procedurally,
circumstantially, or institutionally fair. I will begin this part of the discussion by noting
the factors that were not particularly helpful.
[134] In determining the fairness of the Amended Settlement, the following factors are
not particularly helpful or they are neutral, at best; namely: (a) amount and nature of
discovery, evidence or investigation; (b) recommendation and experience of counsel; (c)
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recommendation of neutral parties, if any; (d) the presence of good faith, arms' length
bargaining and the absence of collusion; and (e) information conveying to the court the
dynamics of and the positions taken by the parties during the negotiation.
[135] The fact that a judge, in this case, Justice Strathy, or an experienced mediator
facilitated a settlement is in my opinion, nothing more than a narrative fact. I do not
know what Justice Strathy's views are about the fairness of the Amended Settlement
and his involvement is no testimonial for the Amended Settlement.
[136] The overall thrust of the unhelpful factors is that they are designed to satisfy the
court that Class Counsel, which has most to gain and most to lose in taking on a class
action, is not acting in their own self-interest in recommending a settlement, and they
are designed to ensure the court that the proposed settlement is the product of hardbargaining and a genuine and intelligent evaluation of the merits of the litigation and the
substantive merits of the settlement.
[137] In the case at bar, I have no doubt that Class Counsel tried its best, but in light of
the surprises since the Approved Settlement, this is not one of those cases where the
court should give the Amended Settlement an "A" for effort.
[138] Thus, the factors associated with the substantive merits of the Amended
Settlement are the most weighty factors in the case at bar. It is because of the
importance I place on the substantive merits of the Amended Settlement, that I regard
the weighty factors to be: (a) the settlement terms and conditions; (b) number of
objectors and nature of objections; (c) likelihood of recovery or likelihood of success;
and (d) future expenses and likely duration of litigation and risk.
[139] In the circumstances of the immediate case, I also regard the degree and nature
of communications by counsel and the representative parties with class members during
the litigation as an important factor, but it is a factor that is more pertinent to procedural
and circumstantial fairness than it is to substantive fairness.
[140] I turn now to the matter of substantive fairness. Having the above factors in
mind, it is analytically helpful to consider not only the substantive fairness of the
Amended Settlement but also the fairness of three other settlements, one of which is
hypothetical. The other three settlements to consider are: (1) the Approved Settlement;
(2) what I shall call the Stark-Reality Settlement; and (3) what I shall call the Objectors'
Settlement. An analysis of these four settlements informs why I conclude that the
Amended Settlement is substantively unfair.
[141] In my opinion, at the time of its approval, the Approved Settlement was
substantively fair. In other words, since the dispute was about who owned a pension
plan surplus estimated to be worth $64.3 million and whether Canada Life should pay
$41 million for wrongful expense charges, a substantively fair settlement was for the
class to receive 70% of the surplus, the current employees to receive a two-year
contribution holiday, and Class Counsel to receive $5 million in fees and disbursements.
[142] As explained above, the Approved Settlement, however, was based on mistaken
assumptions about future participation in the Pension Plan and about the availability of
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annuities and on a false estimate of the surplus. The Approved Settlement has become
the Stark-Reality Settlement.
[143] In my opinion, the Stark-Reality Settlement, which is the first branch of the
court's double-bind decision, is unfair. In other words, if the litigation were being
settled today but without the mistakes and false estimates, the settlement would be the
Stark-Reality Settlement. Under this settlement there is only one distribution of surplus
and Class Members would recover 70% of a small surplus and Class Counsel is paid $5
million in legal fees. In my opinion, the Stark-Realty Settlement is unfair.
[144] A 70:30 split was fair in dividing up an estimated surplus of $64 million. A
70:30 split is not fair in dividing up a surplus of $14 million, particularly when only
Canada Life is in a position to weather the economic storm and where Canada Life
achieves significant benefits under the Stark-Reality Settlement (from a new trust
arrangement that indisputably allows it to charge for services) and where its own right
to claim 100% of any future surplus is unaffected. If there was some component of
behavior modification in conceding 70% of an estimated surplus of $64 million, there is
very little in conceding 70% of a surplus of $14 million, especially when Canada Life is
left in a position to economically recover all of what it gives away once the economic
conditions right themselves.
[145] Further, a $5 million counsel fee under the Stark-Reality Settlement is unfair.
The value of the Stark-Reality Settlement to the Class Members is $14.4 million. In
hindsight, knowing what I know now and did not know then, I would not have approved
the counsel fee because in the disappointing circumstances of this case, it would be
disproportionate (35%) to the value to the class of the settlement. See Lavier v.
MyTravel Canada Holidays Inc., 2013 ONCA 92.
[146] This brings the analysis to a hypothetical settlement that I shall call the
Objectors' Settlement. As noted above, the objectors propose a different settlement than
the one before the court. With two exceptions, the objectors would accept the terms of
the Amended Settlement. The exceptions to the Amended Settlement are to remove the
cap of $15 million and to extend the time period for a second distribution beyond the recalculation date of December 31, 2014.
[147] Analyzing the Objectors' Settlement, in my opinion, an open-ended calculation
date for the second distribution would be unreasonable and unfair, but if the recalculation date of December 31, 2014, at the choice of the Class Members, could be
waived and extended to December 31, 2017, then in my opinion, the Objector's
Settlement would be fair, reasonable, and in the best interests of the Class Members.
[148] Recalling that the action commenced in 2005, when the surplus was closer to
$100 million, and that it took seven years to more or less deplete the surplus in 2012, a
re-calculation date of 2017 is a fairer date to allow the economy to turn over again than
is 2014.
[149] The Objector's Settlement Proposal addresses two manifestly unfair elements of
the Amended Settlement, the $15 million cap and the 2014 re-calculation date,
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discussed further below, but it does more. The Objector's Settlement addresses Canada
Life's moral duty to take more responsibility for the fact that it campaigned for the
Approved Settlement with an unprecedented procedure that included a vote by Class
Members.
[150] In talking about moral duty, I do not mean to suggest a want of integrity or any
moral turpitude. I am rather alluding to Canada Life doing the decent, honourable, and
right thing even though there may be no legal obligation to do anything. I say nothing
about whether there is a legal responsibility for the estimates and the promotional
material, but it seems to me that when Canada Life mounts an elaborate cross-country
campaign for the Approved Settlement, there is a moral responsibility to frilly share the
disappointment when the Approved Settlement becomes the Stark-Reality Settlement
even in the absence of a legal obligation.
[151] To show itself as the better corporate citizen, Canada Life cannot simply wash
its hands of the matter and say it never guaranteed there would be a significant surplus
and that it has exculpated itself from liability by making no promises. There is a
circumstantial unfairness if Canada Life does not adequately share the pain of the
disappointment of its inaccurate estimates of the surplus and as I will explain below,
Canada Life does not adequately share the pain.
[152] I wish to be clear, I am making no finding about whether Canada Life has any
legal responsibility for inducing the Approved Settlement, and I am making no finding
that the Class suffered any damages as a result of what occurred in the making of the
Approved Settlement. I also do not mean to shame Canada Life or Class Counsel. The
circumstances were unfair, and it simply strikes me and many objectors that it is
circumstantially unfair to persuade the Class Members to endorse the Approved
Settlement and then not do more to soften the disappointment of the electorate in the
substantive outcome of the campaign, which is the Stark-Reality Settlement.
[153] With this background analysis, I now turn to the substantive fairness of the
Amended Settlement.
[154] The apparent purpose of the Amended Settlement is to lessen the pain of the
disappearance of the surplus that was to be shared by the Integration Group and Canada
Life. However, under the Amended Settlement Class Counsel and Canada Life, the
proponents for the Amended Settlement, do very little to share the pain of the
Integration Group.
[155] Class Counsel for the Integration Group are to be modestly commended for their
$200,000 indirect contribution to the Amended Settlement, but the fact remains that
they shall receive $4.6 million in counsel fees. I do not see much sharing of the pain by
Class Counsel.
[156] As for Canada Life's sharing the pain, under the Amended Settlement with its
$15 million cap, Canada Life's proportionate share of any surplus is potentially
increased, and unlike the Integration Group they have a temporally-unlimited ability to
recapture the diminishment of the surplus.
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[158] I appreciate that that Canada Life's share of the Integration Group's surplus also
declined. It declined to 30.34% of $3.9 million. Thus, Canada Life's share of the surplus
is now around $1.2 million, which I observe is precisely the sum that Canada Life is
contributing to top up the surplus for the first distribution under the Amended
Settlement. Thus, Canada Life is not necessarily contributing its own money to the
Amended Settlement because there has never been a judicial determination of who
actually owns the surplus. The issue of ownership was settled not resolved by the
Approved Settlement.
[159] One may admire the negotiating acumen of Canada Life, but its acumen does not
make the Amended Settlement reasonable or fair or in the best interests of the
Integration Group
[160] Further, I regard the 2014 date for re-calculating the surplus as arbitrary and
unfair. It is an offer of a faint hope.
[161] Thus, in my opinion, the Accepted Settlement was fair but is no longer fair.
Nevertheless, transformed into the unfair Stark-Reality Settlement, it remains a binding
settlement. In my opinion, the Objectors' Settlement as revised would be fair, but it is a
hypothetical settlement not before the court. In my opinion, the Amended Settlement is
not substantively fair.
[162] In my opinion, the Amended Settlement is also not procedurally air.
[163] In the context of a representative action, procedural fairness is a nebulous
concept. It is nebulous because as a matter of civil procedure, the class members are
bound by the result but typically, they are not actively involved in the prosecution of the
case, and they have ceded the control of the litigation to their representative and to Class
Counsel. In these circumstances, the standards for procedural fairness are unclear.
[164] At the settlement approval stage, procedural fairness is usually achieved by a
class member receiving adequate notice of the terms of the settlement, having an
opportunity to voice support or opposition, and having a right to make representations at
the fairness hearing.
[165] This minimum standard for procedural fairness was met in the case at bar.
However, in my opinion, the minimum standard was not good enough for the
circumstances of the Amended Agreement.
[166] Having regard to such things as the unprecedented campaign for approval of a
settlement agreement and the fact that it is the position of both sides that the misfortune
of false estimates was a matter of fickle fate and forces beyond their control, the
objectors needed something more than the minimum standard to provide them with
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[157] For Canada Life, there is no arbitrary 2014 deadline for recalculating the surplus
in light of what might be better economic conditions. Should there be a second
distribution, the taking of 10% off the top of any second distribution and the cap of $15
million is a disguised way for Canada Life to increase its share of the surplus from the
30.34% originally allocated to it.
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procedural fairness. In my opinion, the proponents of the Amended Agreement ought to
have paid for a lawyer to provide the objectors independent legal representation.
[167] While the objectors, particularly the five who spoke at the fairness hearing,
proved themselves to be good advocates, their arguments would have been better made
if they had been made by legal counsel with the skills to match those of Class Counsel
and counsel for Canada Life.
[168] This last comment brings the discussion to the matter of circumstantial fairness
and to the matter of what weight should be given to the arguments and positions of the
objectors and petitioners.
[169] I do not think that the Amended Agreement is circumstantially fair. First, there
is the unfairness, discussed above, of Class Counsel and Canada Life not sharing the
disappointment caused by the false estimates. Second, it was not fair for Canada Life, in
circumstances where it had campaigned for the Approved Settlement and obtained
significant benefits, to potentially improve its proportionate share of the surplus by
imposing a cap on the surplus to be shared. Third, there is the unfortunate circumstance
that the Pelican, Indago, and Adason Groups are being used as ransom for the Amended
Agreement. Fourth, and most significantly, the objectors oppose the Amended
Settlement.
[170] Historically, objectors to class action settlements have been few in number,
perhaps because they cannot afford to pay for legal representation and are intimidated
by the process or perhaps because the harm they individually suffered was never that
much in the first place. Nevertheless, the proponents for a settlement, typically, rely on
the absence of opposition as a point in favour of settlement approval. In the case at bar,
there was almost no opposition to the Approved Settlement.
[171] However, this is no longer the case. There is fierce opposition to the Amended
Settlement, and the objectors as individuals had a substantial personal interest to protect.
While some of the criticism is misguided, much of the criticism is telling against the
fairness of the Amended Settlement.
[172] In my opinion, in the circumstances of this case, considerable weight should be
given to the views of the objectors, and they believe the Amended Settlement to be
unfair.
[173] Finally, I come to the matter of institutional fairness, which places the settlement
approval process in the context of the institutional purposes of class proceedings
legislation
[174] In my opinion, from the perspective of institutional fairness, there is little to
commend the Amended Settlement. The best that can be said for it is that it is
monetarily better than the Stark-Reality Settlement that is the Approved Settlement and
better than the futility of renewed litigation.
[175] However, I do not think that a court should approve an unfair settlement because
it is the best monetary choice in a double bind. The court should not approve a
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settlement unless it is all of fair, reasonable, and in the best interests of the class. If the
proposed settlement is not fair, the court should reject it. The court should not approve
an unfair settlement simply because it's the better of two unfair choices.
[176] In this case, the Amended Settlement is substantively, procedurally,
circumstantially, and institutionally unfair. I do not approve it.
[177] Some good may yet come of not approving the Amended Settlement. It is open
to the parties to come back with a fair settlement. But even if they do not, it will be a
good thing for others to know that under the Class Proceedings Act, 1992, the court will
not approve an unfair settlement. If that has the effect of elevating the standard for other
settlements, then the institutional purposes of the class proceedings legislation of
achieving meaningful access to justice will be served.

CO

co

0
C\I

VI.

CONCLUSION

[178] For the above reasons, I dismiss the motion.
[179] There should be no order as to costs.

Perell, J.
Released: March 28, 2013
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KOSKI E
M I NS KYLLF,
BARRISTERS 6, SOLICITORS

April 3, 2013

Mark Zigler
Direct Dial: 416-595-2090
Direct Fax: 416-204-2877
mzigler@kmlaw.ca

By E-Mail
Without Prejudice
Mr. Jeff Galway
Blake, Cassels & Graydon LLP
Barristers & Solicitors
199 Bay Street
Suite 4000, Commerce Court West
Toronto, ON M5L 1A9
Dear Mr. Galway:

Re: Kidd et al v. Canada Life
Re: Decision of Justice Perch dated March 28, 2013
Our File No. 04/0157
We have now had the opportunity to review the Reasons of Justice Perch on the Motion to vary
the judgment in accordance with the terms of the Amended Surplus Sharing Agreement
("ASSA") and obtain instructions from our client.
Justice Perell has stated his opinion, particularly at paragraphs 147 to 152, that some compromise
on the part of your client is required in order to make the ASSA "fair". Such compromise would
require extending the "recalculation date" for a second surplus distribution to December 31,
2017, and removing the $15 million cap on the second surplus distribution. Justice Perch also
commented on the amount of legal fees, including class counsel's fees relative to the original
anticipated distribution to the Class, and under the ,ASSA.
We and our clients believe that this matter should be resolved as quickly and efficiently as
possible without the delay and expense of further appeals and litigation. In the circumstances we
ask that Canada Life accede to Justice Perch's request by lifting the $15 million cap and setting a
date of December 31, 2017 for the "recalculation". We would be prepared to significantly
reduce Class Counsel's fee, provided that the benefit of such reduction accrues exclusively to
the Integration Partial Wind-Up group and the deferred vested/pensioner group, and does not
reduce Canada Life's contribution of $1.2 million in "top-up" payments, or benefit Canada Life
as part of the surplus split. We would also ask that there be a commensurate increase in the
surplus by reducing the legal fee recovery to Canada Life and distributing it to the two groups as
well. Such fees could be recovered in the event of a future surplus distribution after 2017. We
believe that this solution is preferable to continued litigation including appeals and would ensure
20 Queen Street West, Suite 900, Box 52, Toronto, ON M5H 3R3 • Tel: 416-977-8353 • Fax: 416-977-3316
www.kmlaw.ca
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a fair and reasonable settlement for the Class. We trust your client would be of the same view.
We look forward to your client's prompt response. I would be further pleased to discuss this
proposal with you should you have any questions.
Yours truly,
KOS , MINSKY LLP

Mark Zigler
MZ:ds
Jonathan Foreman — Harrison Pensa LIP
Douglas Rienzo Osier, Hoskin & Harcourt LIP
Darrell Brown —Sacks Go!Alan Mitchell UP
Stolle LLP
John C. Field — Hicks MorleyHamihon it
Patrick Mazurek
CLPENS Executives
103004 \040I5rtratergSt '1'$:0:71311r to Galway Apr 3 203 (NIZIdoo.
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BARRISTERS

31 Prince Arthur Avenue Toronto, Ontario • M5R 1T32
tel: 416-646-1936 • fax: 416-960-5456
email: patrielt a)rnazurelcca
March 28, 2013

Via Facsimile 416-977-3316

Koski° Minsky LLP
20 Queen Street West,
Suite 900, Box 52
Toronto ON M5H 3R3
Attention: Mr. Mark Zigler/Ms. Clio M. Godkewitsch
Dear Counsel:

Re: Canada Life Assurance - Pension Surplus Class Action
Court File No: 05-CV-287556CP
I am contacting you in your role as class counsel for the plaintiffs in the noted matter.
I wish to advise that I have been retained by a number of the class members who filed
objections to the recent motion for approval of an "Amended Settlement Agreement", to
provide them with independent counsel and representation regarding this matter. I had
in fact been consulted shortly before the March 18 hearing by Ms. Anne Carey and Ms.
Janice Durst, and I subsequently met with four of the primary objectors a few days ago.
As a result of this recent meeting I have been instructed to contact you to advise of my
involvement, and to:
i) request an opportunity to participate in all ongoing proceedings regarding this matter;
ii)request more thorough disclosure as to recent events, and in particular as to the
reasons for the dramatic change to (or virtual elimination of) the proposed payout to
class members, in particular those in the Integrated Wind-Up Group; and
iii)advise counsel for Canada Life Assurance (CLA) and all other counsel involved - of
my involvement
I have now had the opportunity of reviewing the ruling released by Justice Persil earlier
today, which appears to confirm that independent counsel for the objectors is both
appropriate and helpful in the circumstances - for reasons which I trust you will
appreciate.
also note that as a result of the ruling of Justice Perell it would appear further
proceedings are likely going to take place. In this regard. I wish to clarify that I would

PAGE 213 RCVD AT 2810312013 5:07:42 PM [Eastern Daylight Time] SVR:KMFAX111 DNIS:3316 CSID:4100605450 DURATION (nunis):00.30
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consider further communications with counsel for CLA to be "ongoing proceedings" of
which I would like to be advised, and afforded an opportunity to participate.
I thank you for your attention to this request and look forward to working with you to
further the interests of the members of this class.

truly;

Yo)
Patc ck Mazurek
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Mark Zigler
Direct Dial: 416-595-2090
Direct Fax: 416-204-2877
mzigler@lanlaw.ca

WITHOUT PREJUDICE
VIA FACSIMILE

Patrick Mazurek
Barristers
31 Prince Arthur Ave.
Toronto, ON M5R 1B2
Dear Mr. Mazurek:
Re:

Kidd et al v. Canada Life et al., Court File No. 05-CV-287556 CP
Our File No. 04/0157

Thank you for your letter dated March 28, 2013 which we have now had a chance to discuss with
our clients.
The court-appointed plaintiffs sympathize with the frustration and disappointment of the
objectors, and respect their right to seek independent counsel to advise them through this
process. We ask that you provide the names of those that you represent, in order for our
communications to flow appropriately through you.
In response to your specific requests, we advise as follows:
i. we will provide notice to you of any case conferences or appearances before Justice
Perell or any other court filings;
all data, information and material concerning the diminution in the Integration Partial
Wind Up Surplus has been made available to the Class via our website, in advance of the
motion heard on March 18. There are no other documents, reports, or other information.
If you or your clients have questions and wish to speak with us we would be happy to
arrange a telephone conference, along with the Plaintiffs' actuarial advisor, to go over
any questions.
We have forwarded your correspondence to counsel for Canada Life, counsel for the
Trustees, and counsel for the Adason partial wind up group.
As Class Counsel acting on behalf of some 5,000 Class Members, we wish to be clear that
Koskie Minsky LLP and Harrison Pensa LLP and our clients remain obligated to represent all
Class Members and must do so pursuant to the our duties under the Class Proceedings Act. We
do not believe that you are entitled, nor would it be appropriate for you, to participate in every
communication between the Plaintiffs/Class Counsel and Canada Life or any other party. To the
20 Queen Street West, Suite 900, Box 52, Toronto, ON M5H 3R3 • Tel: 416-977-8353 • Fax: 416-977-3316
www.knilaw.ca
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extent that "ongoing proceedings" are a matter of public record, we are prepared to apprise you
as events warrant.
We look forward to hearing from you.
Yours truly,

Mark Zigler
MZ:ds
CLPENS Executive
Clio Godkewitsch (Koskie Minsky LLP)
Jonathan Foreman (Harrison Pensa LLP)
Jeff Galway (Blake, Cassels & Graydon LLP)
John C. Field (Hicks Morley Hamilton Stewart Stone LLP)
K:12004 \0401571Letters\SENT12013 \Letter to P. Mazurek April 3 13 (MZ).docx
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Clio M. Godkewitsch
From:
Sent:
To:
Cc:
Subject:

Rienzo, Douglas <DRienzo@oslercom>
April-22-13 9:07 AM
Mark Zigler
Anthony Guindon; Clio M. Godkewitsch; dbrown@sgmlaw.com ; johnfield@hicksmorley.com ; GALWAY, JEFF; McSweeney, Ian
CLAM - surplus information

Mark:
As you know, after the decision was made to transfer liabilities for Integration Partial Wind-Up members to the ongoing
portion of the Plan, IPWU members who had originally elected (or who were deemed to have elected) to receive an
immediate or deferred pension had to be given the option to change their election and opt to transfer the commuted
value of their benefits out of the Plan. This re-election option was required by FSCO policy.
Most of the option election packages were sent out to the affected members in January, with some being sent out later
as address updates were received by Canada Life. As you know, under the PBA members have 90 days in which to make
a portability election.
To date, of 1,349 packages that were sent out, 109 members have elected the commuted value option. This has caused
the estimated amount of IPWU surplus to increase, by $7.5 million, and therefore the revised estimate of IPWU surplus
as at August 31, 2012 is $10.1 million, up from $2.6 million.
It is important to note that the 90-day period is still running for some IPWU members, and therefore if more members
elect the transfer option, surplus may still increase by a small amount.

If you have any questions or would like to discuss this with us, please don't hesitate to call.
Doug

OSLER,
Douglas Rienzo
Partner, Pensions & Benefits
Chair, Diversity Committee
416.862.5683 DIRECT
416.862.6666 FACSIMILE
drienzo(&,osler.com
Osier, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

osier.com
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Clio M. Godkewitsch
From:
Sent:
To:
Cc:
Subject:
Attachments:

Rienzo, Douglas <DRienzo@oslercom>
July-15-13 11:47 AM
Mark Zigler; Clio M. Godkewitsch; jforeman@harrisonpensa.com ; David Williams; Johnfield@hicksmorley.com ; dbrown@sgmlaw.com
GALWAY, JEFF; McSweeney, Ian
CLAM - updated surplus estimate
27422638_1.xls; clsettlementsurplusprojectionjul13.xls

Dear counsel:
As we reported previously, those IPWU members who had previously elected (or were deemed to have elected) to

receive an immediate or deferred pension had to be provided the option of changing their election and transferring a
commuted value from the Plan, as per FSCO policy. 1,349 election packages were mailed out to them, most in January
of this year. At the time, the estimated IPWU surplus of $2.6 million as at August 31, 2012 was based on the assumption
that none of the members would change their initial election.
In April, we reported to you that 109 IPWU members did end up electing the CV transfer option. Due to the difference
in the amount to be transferred and the liability for a deferred or immediate pension (the latter based on annuity
purchase premiums), those elections caused the surplus to increase by $7.5 million. We also reported to you that the
90-day election period was still running for some members, and that the numbers could change.
We now know that 142 IPWU members in total elected the CV transfer option (this takes into account 4 members who
originally had elected the transfer option but later changed their mind before the transfer was completed). Taking all
these members into account, the revised IPWU surplus estimate as at August 31, 2012 has now increased by a total of
$9.1 million. The attached spreadsheet shows, for each of the 142 members, the difference between the transfer value
and the estimated cost of purchasing an annuity as at August 31, 2012, with the totals shown at the top (you can see
the $9.1 million figure there). As before, the transfer value for each member was calculated as of the termination date
and given interest from that date to August 31, 2012, and the estimated cost of purchasing the annuity was based on
the CIA guidance as of August 31, 2012. (You may notice that there are actually 144 records on the spreadsheet instead
of 142; this is because two members with benefits related to Crown Life service are shown twice, since their Crown Life
benefits are shown separately.)
The 90-day election period now having run out for the entire IPWU group, Canada Life does not expect any more
changes to the list of IPWU members electing the CV transfer option, although there is a small chance that they might
hear from a member or two indicating that they didn't receive their election package etc.
As we discussed, Canada Life has also updated the IPWU surplus estimate and has projected it to December 31, 2013 —
the estimate is $11.1 million (if the adjustments agreed to by Canada Life under the proposed SSA amendment are
included, the estimate would be $12.4 million). The attached chart shows the development of the updated estimate
starting with the August 31, 2012 estimate, including the following:
•
•

The surplus increase due to member elections, as noted above, is $9.1 million;
the SSA amendment previously proposed (and rejected by Perell J) included a waiver of interest on CL's
expense reimbursement for the period from September 2012 through December 2013 — the chart shows the
estimated interest that would accrue during that period (decreases surplus by $800,000), but then shows the
effect of the waiver by CL if that SSA amendment proceeds (interest waived during the period increases the
surplus by the same $800,000 amount);

1

•

the proposed waiver by CL of part of its expenses, also contemplated in that SSA amendment, is also shown
(increases surplus by $500,000);

•

we have also included additional legal fees expected to be incurred by CL but not previously contemplated in
prior estimates of IPWU surplus (e.g. fees incurred following the rejection of the SSA amendment); the estimate
is $450,000 which rounds up to $500,000 — this decreases the surplus by that amount.

Note that the estimate does not take into account the waiver of legal fees by Koskie Minsky contemplated under the
proposed SSA amendment.
If you have any questions about this update, please let us know.
Doug

Douglas Rienzo
Partner, Pensions & Benefits
Chair, Diversity Committee
416.862.5683 DIRECT
416.862.6666 FACSIMILE
drienzoAosler.com

Osier, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8
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Canada Life Canadian Employees Pension Plan
PWU Surplus Projected to December 31, 2013
Privileged and Confidential
$ million

Surplus estimate as of August 31, 2012

Integration

indago

Mason

PWU

PWU*

PWU*

$2.6

$1.1

$6.2

$0.0
$0.0

(net of a expenses to be recovered and Settlement Expenses)

Increase in surplus due to PWU members election of transfer option

$9.1

Increase in surplus due to data correction

$0.1
$11.8

Revised surplus estimate as of August 31, 2012
Projected Surplus as of December 31, 2013
additional interest on expenses to be reimbursed to CI_

-$0.8

$0.0

expected interest on PWU Assets
additional a legal fees not previously contemplated

$0.5
-$0.5

$0.0
$0.0

Projected surplus as of December 31, 2013

$11.1

$1.1

CL agrees to waive interest on expenses
CL agrees to reduce expense reimbursement

$0.8
$0.5

Surplus projected to December 31, 2013 (if amendment proceeds)
$12.4
j
Surplus projection does not include legal fees of approximately $200,000 KM has agreed to waive as part of amendment

clsettlementsurplusprojectionjull3

$0.0
$6.2
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This is a case conference requested by the Plaintiffs for two purposes (1) to advise the court that
because of economic changes the value of the surplus has increased; and (2) to seek the court's
direction or opinion as to whether this change would influence or change its decision, currently
under appeal, to not approve the revised settlement. I appreciate being advised of the changing
circumstances, but I have no jurisdiction to provide an opinion to a hypothetical question and
there is no motion before me that would allow me to rescind or vary the decision I have already
made because of the alleged change of circumstances. Accordingly, I decline to make any
direction
August 27, 2013

"Pere11, J."
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Endorsement of Associate Chief Justice Hoy:
September 23, 2013
Justice Perch l declined to approve an amended settlement in this class action concerning
entitlement to pension surplus, in the face of objections by a significant number of class
members. The defendant, The Canada Life Assurance Company, appeals Justice Perell's
decision and Class counsel supports the appeal.
Mr. Anderson, a class member who objected to the approval sought by class counsel, seeks leave
to intervene in the appeal. While Canada Life consented to the intervention of other objectors,
represented by Mr. Mazurek, it does not consent to Mr. Anderson's involvement. Class counsel
does not oppose his involvement, but says it should be limited to written submissions not
exceeding 15 pages.
In this unusual circumstance, there would be no respondent on the appeal if objectors were not
permitted to intervene. Like the objectors represented by Mr. Mazurek, Mr. Anderson has
interests that will be substantially affected by the outcome of this appeal. Mr. Anderson
proposes to make arguments that Mr. Mazurek will not advance. In my view, he should be
permitted to intervene on the following terms:
1. His factum shall not exceed 30 pages, double space, 12 point font and shall be filed
with the court and served no later than September 27, 2013. This is the same limit
applicable to Mr. Mazurek.
2. His oral submissions shall not exceed 15 minutes. (This leaves 1.25 hours for Mr.
Mazurek).
3. Mr. Anderson shall not be entitled to seek costs, and no costs shall be awarded against
him.
In the course of his attendance on this motion, I reminded Mr. Anderson again that on the appeal
he will not be permitted to give evidence as a person versed in actuarial matters in arguing that
Justice Perell did not err, and will be restricted to the record that was before Justice Perell over
the course of his management of this class action. I also reminded Mr. Anderson that his
communication with this court shall be through his factum and permitted oral submissions and
not through emails.
Canada Life's reply factum shall be filed and served by October 2, 3013.
Mr. Anderson shall also file with the Court and serve the parties with his compendium by
September 27, 2013.
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OSLER
Douglas Rienzo
Direct Dial: 416.862.5683
drienzo@osler.com
Our Matter Number: 1050600

WITHOUT PREJUDICE
SENT BY ELECTRONIC MAIL
Mr. Mark Zigler
Koskie Minsky LLP
20 Queen Street West
P.O. Box 52, Suite 900
Toronto, ON M5H 3R3
Dear Mr. Zigler:

David Kidd et al. v. The Canada Life Assurance Company et al.
Court File No. 05-CV-287556CP
Proposed Amended Settlement
Further to our recent exchange of correspondence, I am writing to confirm that the parties
have agreed to the following amendments to the existing settlement, subject to reaching
agreement on the wording of a formal amendment to the Surplus Sharing Agreement
("SSA"), and subject to obtaining the approval of the Ontario Superior Court. The
amendments are as follows:
•

The potential second future distribution from the Segregated Portion (as defined in
the amended SSA that was put before Perell J. on March 18, 2013) will be
eliminated.

•

Surplus will be distributed in accordance with the terms of the SSA; however,
Canada Life will contribute an additional amount to be distributed to eligible
members of the Integration Partial Wind-Up and to the Inactive Eligible Non-PWU
Group Members, such that each such member will receive a total payout equal to the
greater of 56% of the surplus that was estimated on the Personal Information
Statement sent to the member prior to the roadshows, and $1,000. Based on current
estimates, Canada Life estimates that this guarantee will require a contribution of
$11.3 million.

•

In terms of Class Counsel fees approved by the Court as part of the original
settlement approval on January 27, 2012:

o fees incurred prior to the date of settlement approval will be waived in the
amount of $800,000;
LEGAL J :28274844.3
1050600

osler.com
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o of the $250,000 in fees approved by Perell J. on January 27, 2012 for services
rendered by Class Counsel after that date, only amounts for disbursements to
a maximum of $50,000 will be charged;
o no additional fees will be charged by Class Counsel from the date of the
original settlement approval forward.
•

The amount of your fee waiver will be split in the ratio 57.22:12.44 between the
eligible Integration Partial Wind-Up group members and the Inactive Eligible NonPWU Group Members.

•

Canada Life will waive its entitlement to reimbursement of a portion of its settlement
expenses in the amount of $500,000, which amount will be added to the Integration
Partial Wind-Up surplus to be distributed.

•

In addition, Canada Life will waive its entitlement to reimbursement of an amount of
interest that would accrue on its outstanding expenses between August 31, 2012 and
December 31, 2013, and that amount will also be added to the Integration Partial
Wind-Up surplus to be distributed — it is estimated that this will increase the
distributable Integration Partial Wind-Up surplus by an additional $800,000.

We will be circulating a draft amendment to the Surplus Sharing Agreement shortly. In the
meantime, if you wish to discuss any aspect of the proposed revised settlement, please do not
hesitate to contact us.
Yours very truly,
ir

de

i 44°"010

'
4101
Douglas Rienzo
DR:lr
c:

Clio Godkewitsch, Koskie Minsky UP
Darrell Brown, Sack Goldblatt Mitchell LLP
Jonathan Foreman, Harrison Pensa LLP
John Field, Hicks Morley Hamilton Stewart Stone LLP
Jeff Galway, Blake, Cassels & Graydon LLP
Ian McSweeney, Osier, Hoskin & Harcourt LLP
Julien Ranger-Musiol, Oster, Hoskin & Harcourt LLP
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ANNOUNCEMENT — October 2, 2013

The Plaintiffs, CLPENS Executive, and Class Counsel are pleased to announce that new
settlement terms have been reached with Canada Life in order to resolve this litigation after
extensive negotiations between the parties in the last four weeks. The parties are in the process
of documenting the new settlement terms which will form an amendment to the existing Surplus
Sharing Agreement ("SSA") which will be put before Justice PereII for approval on a date to be
determined. The terms of the proposed settlement are as follows:
•

There will be a single distribution of surplus to the Class;

•

Canada Life will contribute an amount (estimated to be approximately $11 million) so
that each member of the Integration Partial Wind-Up Sub Class and each member of the
Inactive Eligible Non-PWU Sub Class (i.e. pensioners and deferred/vested members) is
guaranteed to receive a surplus payment equal to the greater of 56% of the amount that
was estimated on their Personal Information Statement in 2011, or $1000;

•

Class Counsel will waive a total of $1,000,000 in legal fees approved by the Court, and
will not charge any legal fees incurred from January, 2012 to completion of this matter.
Those amounts will be applied for the benefit of class members exclusively;

•

Canada Life will waive its entitlement to reimbursement of a portion of its settlement
expenses in the amount of $500,000, and will also waive entitlement to a portion of the
interest on its outstanding expenses (estimated at $800,000), and these amounts will be
added to the Integration Partial Wind-Up Surplus to be distributed;

•

In all other material respects the SSA remains the same, including for active Class
Members and for members of the Prior Partial Wind Ups who were not affected by the
diminution in the Integration Partial Wind-Up Surplus.

In light of the agreement reached, the Court of Appeal hearing scheduled for October 9, 2013 has
been adjourned. Once the wording of the proposed amendment to the SSA has been concluded,
the appeal before the Court of Appeal will be rendered moot and Canada Life and the
Representative Plaintiffs will bring a new motion before Justice Perell for approval of the
proposed amendment.
The Representative Plaintiffs and Class Counsel recommend the new settlement terms as fair,
reasonable, and in the best interests of the Class given the economic events and regulatory
changes that have transpired since the SSA was approved in 2012; and the parties are committed
to implementing the settlement as quickly as possible. The new settlement provides certainty to
Class members and brings an end to litigation. It is the product of extensive negotiation over the
last four weeks.
A fairness hearing before Justice Perell will be scheduled, with notice to all Class members.
Please continue to monitor the website of Class Counsel for further updates.
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THE CANADA LIFE CANADIAN EMPLOYEES PENSION PLAN
FINANCIAL SERVICES COMMISSION OF ONTARIO AND CANADA REVENUE
AGENCY REGISTRATION NO. 0354563
SURPLUS SHARING AGREEMENT — AMENDMENT #3
Made as of the 1 st day of October, 2013
AMONG:
DAVID KIDD, ALEXANDER HARVEY and JEAN PAUL
MARENTETTE (hereinafter the "Plaintiffs")
-

and-

WILBERT ANTLER, ED BARRETT, ALEXANDER
HARVEY, DAVID KIDD, BRIAN LYNCH, JIM MARTIN,
GARY NUMMELIN, and SHRIRAM MULGUND in their

collective capacity as, and on behalf of, the Executive Committee
of CLPENS (hereinafter the "CLPENS Executive")
-andLIN YEOIVIANS, SHAUNA MURRAY and HEINZ SPUDIK in

their capacity as the members of the Pelican Pension Committee
(hereinafter the "Pelican Committee")
-

and-

JOCK FLEMING and SUSAN HENDERSON in their capacity

as the members of the Indago Pension Committee (hereinafter the
"Indago Committee")

-andGARRY C. YIP and LOUIE NUSPL in their capacity as the
members of the Adason Pension Committee (hereinafter the
"Mason Committee")
-

and

-

THE CANADA LIFE ASSURANCE COMPANY

- and —
Those individuals in the Class (as defined herein) who have
retained Members' Counsel to execute this Agreement on their
behalf (hereinafter the "Represented Participants", by their
counsel)

2- and —
Those individuals in the Class who have not retained Members'
Counsel to execute this Agreement but who have provided their
individual consents to this Agreement, as undersigned (hereinafter
the "Non-Represented Participants")
(collectively, the "Parties" and individually a Party")

WHEREAS the Parties entered into a Surplus Sharing Agreement (the
"Agreement") as of September 1, 2011;
AND WHEREAS the Agreement may be amended by written agreement of the
"MOU Parties" as defined therein, being the Plaintiffs, the CLPENS Executive, the Pelican
Committee, the Indago Committee, the Adason Committee, and Canada Life;
AND WHEREAS the MOU Parties amended the Agreement as of Jannnry 1,
2012 to clarify what is included in the "Settlement Expenses" (as defined therein) that can be
paid out of surplus pursuant to the Agreement;
AND WHEREAS the MOU Parties an
the Agreement as of February 1,
2013 to reflect their agreement to revise the terms of the Settlement (as clefmed herein);
AND WHEREAS the February 1, 2013 amendment to the Agreement was
expressly made subject to the approval of the Ontario Superior Court of Justice pursuant to
section 29 of the Ontario Class Proceedings Act, 1992;
AND WHEREAS the Ontario Superior Court of Justice refused to approve the
February 1, 2013 amendment, and released a judgment to that effect dated March 28, 2013, and
therefore that amendment is of no force and effect;
AND WHEREAS the MOU Parties have agreed to further revisions to the terms
of the Settlement;
AND WHEREAS the MOU Parties therefore wish to amend the Agreement
again, as set out below (the "Amendment");
AND WHEREAS the MOU Parties have instructed their counsel to execute this
Amendment to the Agreement on their behalf;
NOW, THEREFORE, IN CONSIDERATION OF their mutual covenants, and
for other good and valuable consideration, the MOU Parties agree as follows:
1.

Capitalized terms used in this Amendment shall have the meaning set out in the
Agreement.

2.

The February 1, 2013 amendment to the Agreement is revoked.
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-33.

In the ninth recital to the Agreement, the concluding words "(the "Settlement")" are
deleted.

4.

Paragraph 1(e)(vi) of the Agreement (definition of "Agreement") is amended by adding
the words ", as amended from time to time" at the end of the paragraph.

5.

Paragraph 1(e)(xvi) of the Agreement (definition of "Court Approval") is amended by
adding the words "(unless waived by Canada Life)" immediately following the words
"Court having jurisdiction over the issue in question and includes".
Paragraph 1(e)(liii) of the Agreement (definition of "Settlement") is deleted and replaced
with the following:
(liil)

7.

"Settlement" means the terms agreed to by the Parties in settlement of
the claims advanced in the Amended Statement of Claim, in addition to
all claims relating to the Indago PWU, the Pelican P'WU, and the
Adason PWU, under an agreement based on the framework and terms
of the Integration MOU and the Adason MOU, all as reflected in this
Agreement, as amended.

Paragraph 1(e) of the Agreement is amended by adding the following paragraph in the
appropriate alphabetical position, with the existing paragraphs (including paragraph (Eli)
as amended above) re-numbered accordingly:
(xxxiii) "IPWG" means those Eligible PWU Group Members who were
included in the Integration MU.

8.

Paragraph 6(a)(i) of the Agreement is amended by renumbering paragraph 6(a)(i) as
paragraph 6(a)(i)(A), adding the word "and" at the end, and adding the following new
paragraph 6(a)(i)(B) immediately following it:
( 3)

the Settlement can be implemented on the basis that the distributable
surplus related to the Integration PVVU has been determined based on
the liabilities of those members who exercised their portability rights
having been calculated using the methodology and assumptions in the
partial wind-up report dated March 31, 2006 as approved by the
Superintendent of Financial Services on April 14, 2011;

In order to provide for additional flexibility in respect of the Quebec court proceedings
contemplated under the Agreement, paragraph 6(c)(vii) of the Agreement is amended by
adding the following to the end of that paragraph:
The provisions in this paragraph 6(c)(vii) related to Quebec court proceedings
are for the sole benefit of Canada Life, and may be waived by Canada Life in
part or in whole in its sole discretion.

V/

In order to increase the surplus allocable to the Integration PWU, Canada Life shall
waive a portion of the Settlement Expenses which would otherwise be payable to it under
the Agreement, and also waive a portion of the interest accruing on the Plan expenses
which it has incurred but for which it has not yet been reimbursed. Accordingly,
paragraph 7(a) of the Agreement is amended by adding the following to the beginning of
that paragraph:
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Notwithstanding the provisions of paragraph 2(a)(iii), Canada Life shall waive
its entitlement to reimbursement of a portion of its Settlement Expenses in the
amount of $500,000; in addition, notwithstanding the provisions of paragraphs
2(a)(i) and 10(e), Canada Life shall waive entitlement to reimbursement of an
amount equal to the amount of interest that would accrue under such paragraphs
from August 31, 2012 to December 31, 2013; and the foregoing amounts shall
be added to the Final Partial Wind Up Surplus allocable to the Integration PWU,
prior to the division described in this paragraph 7(a).

11.

In order to increase the surplus payable to those Eligible PWU Group Members who were
included in the Integration PWU (i.e., the "IPWG"), as well as the amount of surplus
payable to the Inactive Eligible Non-PWU Group Members, the CLPENS Executive shall
waive its entitlement to a portion of its legal fees approved by the Ontario Superior Court
of Justice on January 27, 2012, which fees would otherwise be payable to it under the
Agreement, and direct the resulting amount of increased surplus to those groups.
Accordingly, paragraph 7(d) of the Agreement is amended by adding the following to the
end of that paragraph:
Notwithstanding the provisions of paragraph 2(a)(iii), the CLPENS Executive
and their counsel shall waive their entitlement to reimbursement of a portion of
the Settlement Expenses as follows:
(iii)

Settlement Expenses incurred prior to January 27, 2012 shall be waived
in the amount of $800,000;

(iv)

Of the $250,000 in Settlement Expenses approved by the Ontario Court
of Justice on January 27, 2012 for services rendered by counsel to the
CLPENS Executive on and after that date reimbursement of the entire
amount shall be waived, except for disbursements up to a maximum of
$50,000.

Such amount shall be divided in the ratio set out in paragraph 7(c) — 57.22:12.44
— and the larger portion shall be added to that portion of the Eligible PWU
Group Surplus Allocation that is payable to the IPWG. The smaller portion
shall be added to the Inactive Eligible Non-PWU Group Surplus Allocation.

12.

In order to reflect recent events related to annuity markets, paragraph 7(e) of the
Agreement is deleted and replaced with the following:
Portability All PWU Group Members
The Parties agree that PWU Group Members shall be given their portability
rights under section 73(2) of the Pension Benefits Act (Ontario) or under a
similar provision in the pension standards legislation applicable to them.
Integration PWU members — Transfer to Ongoing Portion of Plan
For any member of the Integration PINU who elected to receive (or was deemed
to have elected) a deferred or immediate pension, the requirement to distribute
plan assets related to the Integration PW11 members' benefits has been satisfied
by Canada Life transferring assets equal to such members' liabilities to the
ongoing portion of the Plan effective August 31, 2012.
Prior PWU members —Annuity Purchase or Transfer to Ongoing Plan
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For any individual included in a Prior PWU who elects to receive (or is deemed
to have elected) a deferred or immediate pension, Canada Life will either
arrange for an annuity to be purchased, or will arrange for the pension to be
provided from the ongoing portion of the Plan, as Canada Life may decide in its
sole discretion. If an annuity is purchased for an individual included in a Prior
PWU, the pension provided via such annuity, including indexation (if any), shall
be detamined in accordance with the terms of the Plan. Any annuities
purchased for an individual included in a Prior PWLJ shall be insured annuities,
and subject to such reasonable administrative limits as may be imposed by
Canada Life, shall only be purchased for an amount that on the date of purchase
is within the Assuris limits. The Parties agree that any such annuities will be
purchased following a competitive bidding process, which may include as
potential annuity providers Canada Life and/or any of its affiliates.

13.

Canada Life has agreed to guarantee the amount that eligible Integration PWU members
receive under the Agreement. Accordingly, the following amendments to the Agreement
are made:
(a)

Paragraph 7(h) is amended by deleting "[intentionally left blank]" and adding the
following:
Notwithstanding the foregoing provisions of this paragraph 7, Canada Life shall
make such payments to individuals in the IPWG as are necessary such that,
when added to the amounts otherwise payable under this Agreement, they
receive the greater of the following two amounts:
56% of the surplus estimate shown on the individual's personal
information statement contained in the roadshow communications
mailed in or about March 2011;
(ii)

(b)

Paragraph 7(1)(i) is amended by adding new paragraph (F) at the end:
(F)

(c)

Notwithstanding the foregoing provisions of this paragraph 7(1)(i),
Canada Life shall make such payments to any Subsequent Consenter
who is a member of the 1PWCi, and to any Subsequent Consenter
described in paragraph 7(i) whose entitlement relates to an individual
included in the Integration PWU, as are necessary such that, when
added to the amounts otherwise payable under this paragraph 7(1)(i),
they receive the greater of the following two amounts:
(1)

56% of the surplus estimate shown on the individual's
personal information statement contained in the roadshow
communications mailed in or about March 2011;

(2)

$1,000.

Paragraph 7(1)(v) is amended by adding new paragra.ph (E) at the end:
(E)
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Notwithstanding the foregoing provisions of this paragraph 7(1)(v),
Canada Life shall make such payments to any Subsequent Consenter
who is a member of the IPWG, and to any Subsequent Consenter
described in paragraph 7(j) whose entitlement relates to an individual
included in the Integration PWU, as are necessary such that, when
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added to the amounts otherwise payable under this paragraph 7(I)(v),
they receive the greater of the following two amounts:

14.

(1)

56% of the surplus estimate shown on the individual's
personal information statement contained in the roadshow
communications mailed in or about March 2011;

(2)

$1,000.

Canada Life has agreed to guarantee the amount that Inactive Eligible Non-PWU Group
Members receive under the Agreement Accordingly, paragraph 8(d) of the Agreement is
amended by adding the following new paragraph following the existing paragraph:
Notwithstanding the foregoing provisions of this paragraph 8(d), Canada Life
shall make such payments to Inactive Eligible Non-PWU Group Members (or
their surviving spouse, beneficiary, or estate described in paragraph 8(f) below,
if applicable) as are necessary such that when added to the amounts otherwise
payable under this Agreement, they receive the greater of the following two
amounts:
56% of the surplus estimate shown on the individual's personal
information statement contained in the roadshow communications
mailed in or about March 2011;
(i,)

15.

$1,000.

The MOU Parties have agreed that only those fees and expenses incurred by counsel to
the CLPENS Executive that were approved by the Ontario Superior Court of Justice on
January 27, 2012, and no more, shall be paid under the Agreement, subject to the waiver
described above. Accordingly, the following sentence is added to the end of paragraph
9(a):
Notwithstanding the foregoing, and subject to paragraph 7(d), no Settlement
Expenses incurred by the CLPENS Executive and their counsel, other than those
already approved by the Ontario Superior Court of Justice on January 27, 2012,
shall be paid under this Agreement.

16.

In order to provide flexibility with respect to the payment process under the Agreement,
the following paragraph (f) is added to paragraph 10 of the Agreement:
(I)

17.

Notwithstanding any other provision of this Agreement, in order to
satisfy any obligation it may have under this Agreement to make
payments to an individual or estate, Canada Life may (in its sole
discretion) forego part or all of the amounts otherwise payable to it
under this Agreement and any such foregone amounts shall instead be
used to make part or all of the payments Canada Life would otherwise
have had to make hereunder.

In order to reflect recent changes to the Ontario Pension Benefits Act, paragraph 11 of the
Agreement is amended to add the words "or section 77.4(2)" immediately following the
words "arising out of the Partial Wind Up applicable to them, whether under section
70(6)",
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18.

This Amendment shall be subject to the approval of the Ontario Superior Court of Justice
pursuant to section 29 of the Ontario Class Proceedings Act, 1992. Unless and until the
Ontario Superior Court of Justice approves this Amendment, it shall be of no force or
effect.

19.

This Amendment to the Agreement may be executed in any number of counterparts, each
of which shall be deemed to be an original but all of which together shall constitute one
and the same instrument.

20.

The Parties have required that this Amendment to the Agreement and all deeds and
documents relating to this Agreement be drawn up in the English language. Les Parties
aux presentes out exige que le present contrat et tous autres contrats et documents
afferents aux presentes soient rediges en langue anglaise.

Executed as of the date first vvritten above.
CLPENS EXECUTIVE by thei counsel

Koskie Minsky LLP
PLAINTIFFS, by their counsel

Koskie Minsky L P
PELICAN CO

TTEE, by their counsel

Koskie Minsky LLP
INDAGO COMMITTEE, by their counsel

Koskie Minsky LLP
ADASON COMMITTEE, by their counsel

Sack Goldblatt Mitchell LLP
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This Amendment shall be subject to the approval of the Ontario Superior Court of Justice
pursuant to section 29 of the Ontario Class Proceedings Act, 1992. Unless and until the
Ontario Superior Court of Justice approves this Amendment, it shall be of no force or
effect.

19.

This Amendment to the Agreement may be executed in any number of counterparts, each
of which shall be deemed to be an original but all of which together shall constitute one
and the same instrument.

20.

The Parties have required that this Amendment to the Agreement and all deeds and
documents relating to this Agreement be drawn up in the English language. Les Parties
aux presentes ont exige que le present contrat et tons autres contrats et documents
afferents aux presentes soient rediges en Janne anglaise.

Executed as of the date first written above.

CLPENS EXECUTIVE, by their counsel

Koskie Minsky LLP

PLAINTIFFS, by their counsel

Koskie Minsky LLP

PELICAN COMMITTEE, by their counsel

K.oskie Minsky LLP

INDAGO COMMITTEE, by their counsel

Koskie Minsky LLP

ADAN COMMITTEE, by their counsel

Sack Goldblatt Mitchell LLP
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THE CANADA LIFE ASSURANCE
COMPANY, by its counsel
By:
Osier
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This is Exhibit "M" referred to in the
affidavit of Alexander Harvey
sworn before me, this 27 th
day of November, 2013
Th
A Commissioner for taking affidavits, etc.
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Notice to Class Members Concerning the Class Proceeding
in respect of the Canada Life Canadian Employees Pension Plan (the "Plan")
From: David Kidd, Alex Harvey, and Jean-Paul Marentette, Plaintiffs; on notice to all parties:
The purpose of this communication is to provide all Class Members with notice of a new amendment
(the "Revised Amendment") to the settlement which was originally approved by the Ontario Superior
Court of Justice by Order dated January 27, 2012, and to advise of the process for seeking Court
approval of the amended settlement terms.
Information sessions regarding the Revised Amendment will be held for Class Members during which
questions may be directed to Class Counsel. Further details regarding the rights of Class Members
and the upcoming information sessions are provided below.
This is a court-approved notice which follows all previous court-approved notices to Class Members
concerning the class proceeding in respect of the Plan. A detailed history of the proceedings is posted
on the website of Class Counsel at http://www.kmlaw.ca/canadalifeclass.
The Ontario Superior Court Declined to Approve the Previous Amendment to the Surplus Sharing
Agreement ("SSA"):
In March 2013, the Ontario Superior Court of Justice declined to approve the previous amendment to
the terms of the SSA (which as noted above had been approved by the Court in January, 2012). The
previous amendment, which was described in a notice sent to all Class Members earlier this year, was
negotiated in response to the fact that the estimated Integration Partial Wind Up surplus was
significantly lower than the estimate of the surplus at the time the SSA was originally approved by the
court in January, 2012. The Court's reasons for decision may be accessed on Class Counsel's website at
http://www.kmlaw.ca/canadalifeclass . Canada Life filed an appeal to the Ontario Court of Appeal asking
that court to overturn the decision of the lower court and to approve the proposed amendment to the
SSA. The appeal was scheduled to be heard on October 9, 2013.
The Plaintiffs Pursued Further Negotiations with Canada Life and Agreement on a Revised
Amendment to the SSA Has Been Reached:
After the Court declined to approve the previous amendment to the SSA, Class Counsel sought further
negotiations with Canada Life. In September and October of 2013 negotiations commenced and
progressed such that new settlement terms were reached. Canada Life adjourned its appeal to the
Ontario Court of Appeal to allow the parties time to reach agreement on the wording of the Revised
Amendment to the SSA to reflect the agreement reached between the parties. The terms of the Revised
Amendment are subject to Court approval.
In negotiating the terms of the Revised Amendment, the plaintiffs and Class Counsel paid close attention
to the reasoning of the Ontario Superior Court in its decision declining to approve the previous
amendment to the SSA that was considered by the Court in March of this year. In assessing that
decision and all other prevailing circumstances, the plaintiffs set out to achieve the following objectives
in the negotiations: 1) recover as much of the lost value under the settlement as possible for Class
Members; 2) secure a guaranteed recovery for Class Members such that settlement benefits will not be
at risk of contingent events and uncertain future economic conditions, and 3) deliver those guaranteed
results in a timely way without any further delay.
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The plaintiffs and Class Counsel also maintained communication with Class Members who had objected
to the proposed amendment considered by the Court in March 2013. The concerns raised by those
Class Members were also given due consideration in the formulation of the Revised Amendment terms.
The Revised Amendment was negotiated exclusively by the plaintiffs through Class Counsel with Canada
Life. After several rounds of hard bargaining a result was achieved which we believe ensures a fair
outcome for all Class Members in the circumstances. This outcome is far preferable to continued
litigation.
In order to arrive at a settlement which met the stated objectives, Canada Life was asked to pay
amounts above and beyond the estimated existing Integration Partial Wind Up surplus. The company
has agreed to do so in addition to other concessions it has made, all of which is further described below.

The Revised Amendment Terms:
The terms of the Revised Amendment achieve the stated goals. A copy of the proposed Revised
Amendment can be reviewed on the website of class counsel at http://www.kmlaw.caicanadalifeclass ,
the key terms of which are as follows:
1)

There will be a single distribution of surplus to the Class which will occur immediately following
court and regulatory approval.

2)

Each member of the Integration Partial Wind-Up Sub Class and each member of the Inactive
Eligible Non-PWU Sub Class (i.e. pensioners and deferred/vested members) are guaranteed to
receive a surplus payment equal to the greater of 56% of the amount that was estimated on
their Personal Information Statement in 2011, and $1000. Canada Life will contribute an
amount (estimated to be approximately $11.3 million) which, when added to the existing
amount of surplus, and after taking into account the adjustments set out in paragraphs 3 and 4
below, will provide these guaranteed payments.

3)

Class Counsel will waive a total of $1,000,000 in legal fees which were previously approved by
the Court, and will not charge any legal fees incurred from January, 2012 to completion of this
matter — more than two years of legal work. Those amounts will be applied for the benefit of
the Integration Partial Wind-Up Sub Class and each member of the Inactive Eligible Non-PWU
Sub Class members exclusively, and will not be shared with Canada Life under the SSA
provisions.

4)

Canada Life will waive its entitlement to reimbursement of a portion of its settlement expenses
in the amount of $500,000, and will also waive entitlement to a portion of the interest on its
outstanding expenses (estimated at $800,000), and these amounts will be added to the
Integration Partial Wind-Up Surplus to be distributed.

5)

In all other material respects, the SSA remains unchanged, including for active Class Members
and for members of the Prior Partial Wind Ups in connection with Adason, Pelican and Indago
who were not affected by the diminution in the Integration Partial Wind-Up Surplus.
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Factors to Consider in Assessing the Revised Amendment Terms:
All Class Members are asked to recognize and respect the fact that litigation of this type is inherently
risky and unpredictable. In addition, the difficult and unprecedented nature of the economic and other
circumstances which have complicated the implementation of the initial settlement have added an
unusual level of risk and uncertainty to the proceedings. The plaintiffs and Class Counsel have an
obligation to identify and manage adverse risks in the case for the benefit of Class Members and to seek
results which reflect the legal merits of Class Members' claims.
Compromise is necessary in order to secure these settlement benefits on a guaranteed basis and
without further risk, and delay. The plaintiffs and Class Counsel consider the terms of the Revised
Amendment to be a very strong resolution of the matters in issue and commend them to Class Members
and the Court for approval. The Revised Amendment is the result of extensive negotiations in which
numerous proposals were exchanged before a final resolution was reached.
If approval of the terms of the Revised Amendment is not granted by the Court, Canada Life will likely
seek to enforce the original settlement approved by the Court which would result in the distribution of a
much smaller amount of surplus to the Class Members. Alternatively, the parties will be required to
resume litigation over an uncertain surplus with uncertain results. The Revised Amendment requires
Canada Life to pay real money towards a substantial recovery all on a guaranteed basis without delay,
once regulatory approval is received.
Court Approval Hearing:
The motion to approve the terms of the Revised Amendment will be heard on January 10, 2014 at 10:00
a.m. at Osgoode Hall, 130 Queen Street West, Toronto, Ontario.
Class Members' Rights:
The plaintiffs and Class Counsel will be hosting web-based information sessions for Class Members.
During these sessions, the plaintiffs and Class Counsel will deliver a presentation and will answer
questions from Class Members which can be posted over the internet. Those sessions will be held on
the following dates and times:
1)

November 28, 2013 at 5:00 p.m. E.S.T.

2)

December 2, 2013 at 5:00 p.m. E.S.T.

For details on how to access the webinars, please visit Class Counsel's website prior to the scheduled
dates.
Class Members may also access Class Counsel's website at http://www.kmlaw.ca/canadalifeclass to view
the formal Revised Amendment, or any other documents in this proceeding, and make inquiries of Class
Counsel by phone toll free at 1-800-286-2266 or by e-mail at canadalifeciassPkmlaw.ca.
If Class Members do not support the terms of the Revised Amendment, they may file an objection,
which will be communicated to the Court. Class Members who wish to object must do so in writing no
later than December 20, 2013 by sending their objection to Class Counsel by fax (416-204-2897), e-mail
(canadalifeclass@kmlaw.ca ) or by mail to Koskie Minsky LLP at the following address:

4

Koskie Minsky LIP, Barristers and Solicitors, 20 Queen St. West, Suite 900, Box 52, Toronto,
Ontario M5H 3R3 Attn: Canada Life Class Action
Provided a Class Member has made a timely written submission, subject to the Court's discretion, Class
Members may also be permitted to make oral submissions at the January 10, 2014 hearing to approve
the terms of the Revised Amendment.
All other questions should be directed to Class Counsel.
Please do not contact the Court or the presiding judge directly.
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Avis aux membres du groupe relatif au recours collectif
a regard du regime de retraite des employes canadiens de Canada-Vie (le « regime »)
De: David Kidd, Alex Harvey et Jean-Paul Marentette, demandeurs a l'action, sur avis a l'ensemble des
parties :
Le but de cette communication est d'offrir a l'ensemble des membres du groupe un avis quand a un
nouvel amendement (« l'amendement revise ») au reglement qui fut a l'origine approuve par la Cour
superieure de justice de l'Ontario par ordonnance du 27 janvier 2012 mais egalement de les informer
quant au processus d'obtention de l'approbation des conditions du reglement modifie.
Des seances d'information a regard de l'amendement revise seront organisees pour les membres du
groupe au cours desquelles des questions pourront etre adressees au representant juridique. De plus
amples details quant aux droits des membres du groupe et quant aux seances d'information a venir
sont fournis ci-dessous :
Ceci constitue un avis approuve par la Cour faisant suite a l'ensemble des precedents avis aux mennbres
du groupe approuves par cette derniere, en relation avec le recours collectif a regard du regime. Un
historique detaille du recours est mis en ligne sur le site Web du representant juridique sur
www.kmlaw.ca .
La Cour superieure de l'Ontario a refuse d'approuver l'amendement a ['accord de partage de
rexcedent (« APE ») :
En mars 2013, la Cour superieure de justice de l'Ontario a refuse d'approuver le precedent amendement
aux conditions de l'APE (qui, tel qu'indique ci-dessus, fut approuve par la Cour en janvier 2012).
L'amendement precedent decrit dans un avis envoye a l'ensemble des membres du groupe plus tot
cette armee, avait ete negocie en reponse au fait que l'estinnation d'excedent de liquidation partielle
decoulant de l'integration etait bien moms important que son estimation au moment oil l'APE avait ete
a l'origine approuve par la Cour, en janvier 2012. Les motivations de decision de la Cour peuvent etre
consultees sur le site Web du representant juridique www.kmlaw.ca . Canada-Vie avait interjete appel
aupres de la Cour d'appel demandant a cette derniere d'invalider la decision de la juridiction inferieure
et d'approuver la modification proposee a l'APE. L'appel devait etre entendu le 9 octobre 2013.
Les demandeurs a l'action ont poursuivi les negociations avec Canada-Vie et un accord sur un
amendement revise de l'APE a ete trouve :
Apres que la Cour ait refuse d'approuver le precedent amendement a l'APE, le representant juridique a
poursuivi les negociations avec Canada-Vie. En septembre et octobre 2013 les negociations ont debute
et ont tellement avance que de nouvelles conditions de reglement ont ete conclues. Canada-Vie a
suspendu son appel aupres de la Cour d'appel pour permettre aux parties d'avoir du temps pour
conclure un accord sur la terminologie de l'amendement revise a l'APE aux vus de refleter l'accord
conclu entre les parties. Les conditions de l'amendement revise sont soumises al'approbation de la
Cour.
En negociant les conditions de l'amendement revise, les demandeurs a l'action et le representant ont
porte leur attention sur les motivations considerees par la Cour superieure de ['Ontario dans sa decision
de refuser d'approuver l'amendennent precedent a l'APE en mars dernier. En evaluant la decision et
['ensemble des autres circonstances, les demandeurs ont prevu d'atteindre les objectifs suivants dans

122

2

les negociations : 1) Recouvrer autant que possible de la valeur perdue pour les membres du groupe en
vertu du reglement; 2) Assurer un recouvrement garanti pour les membres du groupe de sorte que les
avantages du reglement ne soit pas soumis aux risques d'evenements contingents ou des conditions
economiques incertaines futures, et 3) livrer ces resultats garanties en temps opportun sans retards
supplementaires.
Les demandeurs a l'action et le representant juridique maintiennent egalennent des communications
avec les membres du groupe qui se sont opposes a l'amendement propose et examine par la Cour en
mars 2013. Les preoccupations soulevees par ces membres du groupe ont egalement ete dument prises
en connpte dans la formulation des conditions de l'amendement revise. Ce dernier a ete negocie
exclusivement par les demandeurs a l'action par le biais de de leur representant juridique avec CanadaVie. Apres plusieurs series de negociations ardues, une resultat a ete atteint qui, nous le croyons, assure
un resultat equitable pour l'ensemble des membres du groupe dans de telles circonstances. Ce resultat
est bien plus favorable que la poursuite d'un contentieux.
Aux vus de parvenir a un accord rencontrant les objectifs mentionnes, Il etait demande a Canada-Vie de
verser les montants au-dessus et au-dela de l'estimation de l'excedent de liquidation partielle decoulant
de !Integration. La compagnie a consenti le faire en plus d'autres concessions faites, le tout etant plus
detaille ci-dessous.
Les conditions de l'amendement revise:
Les conditions de l'amendement revise atteignent les objectifs mentionnes. Une copie de la proposition
d'amendement revise peut etre consultee sur le site Web du representant juridique www.kmlaw.ca , les
conditions cies de ce dernier sont les suivantes :
1)

II y aura une distribution unique de l'excedent a l'attention des membres, laquelle interviendra
immediatement apres l'approbation de la Cour et les approbations reglementaires.

2)

Chaque participant du sous-groupe de la liquidation partielle decoulant de 'Integration et
chaque participant parmi les personnes inactives admissibles mais n'appartenant pas au sousgroupe de la liquidation partielle decoulant de 'Integration (c.a.d. les retraites, les participants
aux droits differes/acquis) est garanti de percevoir un paiement d'excedent egal ou superieur
56% du montant estinne sur sa declaration d'informations personnelles de 2011 ou 1,000 $.
Canada-Vie versera un montant (estinne a environ 11,3 millions de dollars) qui, lorsqu'il est
ajoute au nnontant actuel l'excedent, et apres la prise en compte des ajustements vises aux
paragraphes 3 et 4 ci-dessous, fournira ces paiements garantis.

3)

Le representant juridique renoncera a un total de 1.000.000 $ en frais juridiques qui avaient
auparavant approuves par la Cour, il ne facturera pas les frais juridiques encourus a partir de
janvier 2012 pour l'achevement de cette affaire — plus de deux ans de travail juridique. Ces
montants seront utilises exclusivement au profit des participants du sous-groupe de la
liquidation partielle decoulant de 'Integration et chaque participant parmi les personnes
inactives admissibles nnais n'appartenant pas au sous-groupe de la liquidation partielle
decoulant de 'Integration et ne seront pas partages avec Canada-Vie en vertu des dispositions
de l'APE.
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4)

Canada-Vie renoncera a son droit au remboursement d'une partie de ses frais de reglement
pour un montant de 500,000 $ et renoncera egalement a son droit a une partie des interets sur
ses depenses en cours (estimes a 800,000 $), ces montants s'ajouteront a l'excedent de
liquidation partielle decoulant de !Integration devant etre distribue.

5)

Eu egard aux autres points importants, l'APE reste la meme, notamment pour les participants du
groupe en activite et pour les participants des liquidations partielles anterieures qui n'ont pas
ete affectes par la diminution dans l'excedent de liquidation partielle decoulant de !Integration.

Facteurs a considerer dans revaluation des conditions d'amendement revise:
Tous les mennbres du groupe sont invites a reconnaitre et a respecter le fait que ce type de litige est
intrinsequement risque et imprevisible. En outre, la nature difficile et sans precedent de la situation
economique ainsi que d'autres circonstances qui ont complique la mise en cuvre du reglement initial
ont ajoute un niveau inhabituel de risque et d'incertitude a la procedure. Les demandeurs et le
representant juridique ont l'obligation d'identifier et de gerer les risques indesirables dans cette affaire
et ce, dans l'interet des membres du groupe et aux vus d'obtenir des resultats qui refletent le bienfonde juridique des allegations des membres du groupe.
Le compromis est necessaire afin d'assurer ces avantages de reglement sur une base garantie et sans
risque ni retards supplementaires. Les demandeurs et le representant juridique ont examine les
conditions de l'amendement revise afin qu'il consiste en une tres forte resolution des questions en
contentieux et qu'il s'impose aux nnembres du groupe et a la Cour pour approbation. L'amendement
revise est le fruit de longues negociations au cours desquelles de nombreuses propositions ont ete
echangees avant qu'une resolution finale n'ait ete atteinte.
Si l'approbation des conditions de l'amendement revise nest pas accordee par la Cour, Canada-Vie
cherchera probablement a faire appliquer le reglennent initial approuve par la Cour ce qui se traduirait
par la distribution dun montant beaucoup plus faible de l'excedent aux membres du groupe.
Alternativement, les parties seront tenues de reprendre le contentieux sur un excedent incertain avec
des resultats incertains. L'amendement revise impose que Canada-Vie verse de l'argent effectif vers une
reprise substantielle, le tout sur une base garantie sans Mai, une fois l'approbation reglennentaire
regue.

Audience d'approbation en Cour :
La requete en approbation des conditions de l'amendement revise sera entendue le 10 lanvier 2014 a
10h00 au Osgoode Hall, 130 Queen Street West, Toronto, Ontario.

Droits des membres du groupe :
Les demandeurs a l'action ainsi que le representant juridique organiseront des seances d'information
sur le Web pour les membres du groupe. Au cours de ces seances, les demandeurs et representant
juridique effectueront une presentation et repondront aux questions des membres du groupe qui
peuvent etre postees en ligne. Ces seances se tiendront aux jours et dates suivantes :
1)

28 novembre 2013 a 17h00, heure de l'Est

2)

2 decembre 2013 a 17h00, heure de l'Est
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Pour les modalites d'acces aux webinaires, veuillez visiter le site Web du representant juridique avant
les dates programmees.
Les membres du groupe peuvent egalement visiter le site Web du representant juridique

www.kmlaw.ca pour consulter la version formelle de l'amendement revise ou tout autre document de
ce recours ; ils peuvent soumettre leurs questions aupres du representant juridique par telephone sur
notre ligne sans frais au 1-800-286-2266 ou par courriel a canadalifeclass@kmlaw.ca .
Si des membres du groupe ne soutiennent pas les conditions de l'amendement revise, us peuvent
deposer une opposition laquelle sera transmise aupres de la Cour. Les membres du recours collectifs qui
souhaitent s'opposer doivent le faire par ecrit et ce, avant le 20 decembre 2013 en envoyant leur
opposition au representant juridique par telecopie (416-204-2897), courriel (canadalifeclass@kmlaw.ca )
ou par courrier al'attention de Koskie Minsky LLP a l'adresse suivante :
Koskie Minsky LIP, Barristers and Solicitors, 20 Queen St. West, Suite 900, Box 52,
Toronto, Ontario M5H 3R3 Att: Recours collectif Canada-Vie

A

condition qu'un mennbre du groupe ait rendu par ecrit ses arguments en temps opportun et sous
reserve du pouvoir discretionnaire de la Cour, les membres du groupe peuvent egalement etre autorises
a presenter des observations orales lors de l'audience d'approbation de l'amendement revise du 10
janvier 2014.
Toute autre question devrait etre adressee au representant juridique.
Veuillez ne pas contacter directement la Cour ou le juge president.
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This is Exhibit "N" referred to in the
affidavit of Alexander Harvey
sworn before me, this 27 th
day of November, 2013

CLOef-u,A__
A Commissioner for taking affidavits, etc.

27/11/2013
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HARRISON PF,NSA
ht any case.

CANADA LIFE CANADIAN EMPLOYEES
PENSION PLAN:
REVISED AMENDMENT
SETTLEMENT PROPOSAL
WEBINAR HOSTED BY CLASS COUNSEL
KOSKIE
MINSKYLLp
:COORS

April, 2011

Agenda

2.
3.
4.
5.
6.
7.

Introductions & Purpose of Meeting
Events Since January, 2012
The Revised Amendment to the SSA
Recommendation and Rationale
Frequently Asked Questions
Next Steps
Questions?
KOSK1F

Mii
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Introduction & Purpose of Webinar
Your Representative Plaintiffs:
David Kidd, Alexander Harvey, Jean Paul
Marentette
CLPENS Executive:
Wib Antler, Jim Martin, Ed Barrett, Brian
Lynch, Gary Nummelin, Shriram Mulgund

KOSKIE.
M1N$KYu.

1. Intro tE.. Purpose of Webinar con
Who are the Plaintiffs' and CLPENS' advisors

Mark Zigler and Clio Godkewitsch of Koskie
Minsky LLP, and David Williams and Jonathan
Foreman of Harrison Pensa LLP:
experience in pension and employee benefit
matters, pension surplus disputes and class
proceedings e.g. Eaton's, Dominion Stores, NHL
Pensioners, Confederation Lif e, Montreal Trust,
and National Trust.
KO5r,KIF
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1. Intro & Purpose of Webinar con

n addition to legal advisors, Plaintiffs and
CLPENS have retained the services of
Marcus Robertson, a partner and actuary
with the firm of Robertson, Eadie &
Associates, to provide actuarial advice

KOSKI iMINSK

1. lnto & Purose of Wenar con
Why are we holding these webinars?

Describe and explain events since January,
2012;
Explain the Revised Amendment to the
Surplus Sharing Agreement;
Express support for the Revised
Amendment; and
Answer commonly asked questions
1 ,;,C)SK.IF
'
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2 Events Since January, 2012
January, 2012: Court approved the SSA
February, 2012: Canada Life advised that estimated
IPWU Surplus is less than reported to Court
Spring, 2012: Update sent to Class describing the d rop
in IPWU Surplus and reasons
Winter 2013: Amendment to SSA negotiated ("ASSA)
Spring 2013: ASSA rejected by Court, appealed by
Canada Life
Summer 2013: IPWU Surplus increases due to IPVVU
member pension re-elections

Events Since January 2012
Why Was the I PWU Surplus not "Locked In'
When the Court Approved the SSA?
Surplus is the excess value of assets Over the value
of liabilities in a pension plan at a given point in time,
calculated by an actuary employing prescribed
guidelines i.e. Surplus = Assets - Liabilities
Surplus may only be estimated until the
corresponding liabilities are settled or paid out:
The 1PWU liabilities were not settled at the time of
Court Approval in January, 2012
KC.);K F
M
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Events Since January 20
• ,-tra,,,,,,,x,...W...w.m..astsz.zsw,,,Wsa.e..W.sss,w,x5

Annuities for 1PWU Members could not be
purchased:
m Bid packages sent to seven different group
annuity providers in Canada,
is No quotes received from insurers for two
primary reasons:
• Large number of IPWU members entitled to a
• deferred pension = long time horizon; and
• Complicated indexing feature under the Plan.

Events Sire J a nuary 2012
The IPWU Members' liabilities were settled
effective August 31, 2012 when they were
notionally transferred back to the Plan
The Ontario pension regulator, Financial Services
Commission of Ontario, does not require an
administrator to purchase annuities for members
affected by a FWU; and allows the notional
transfer of assets and liabilities for the group to
the ongoing portion of the pension plan (Policy
W100-233)
KOS

5
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Events Since January 2012

What is the Difference in the IPWU Surplus?
June 30, 2011 amount reported to the Court
$ 4 million (net of expenses)
August 31, 2012 amount after transfer of
1PWU assets and liabilities to ongoing Plan .
$1t8 million (net of expenses)
—80% decrease the IPWU Surplus
*NOTE: No effect on PPWU or Active Class Members .
rvi11,45K. 1"--

Events Since January 2012
Why Did The IPWU Surplus Decrease?
Drop in interest rates
change in prescribed
actuarial assumptions
increase in cost of
buying pensions.
• Increase in 1PWU Liabilities

Higher than predicted rate of members opting
for guaranteed pensions over transfers.
• Increase in IPWU Liabilities

• Value of 1PWU assets increased, but not
enough to offset increase in liabilities .
DSKSE
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Events Since January 201
Amendment to the SSA ( ASSA ), March
2013
Parties negotiated a settlement to address
drop in estimated IPWU Surplus which
included an immediate distribution of surplus
with guaranteed $1000 minimum payments;
plus a possible second distribution of surplus
after December 31, 2014, but subject to a
cap of $15 million.
Court did not allow the ASSA
di P.4

K

t ;•,

Events Siilkse January 2012
Plaintiffs offered to settle on the terms
described as "fair" by Justice Perell, which
would have been the same as the ASSA, but
with a second surplus distribution calculation
date of December 31, 2017 and no cap.
Canada Life appealed the Court's rejection o
ASSA; was to be heard by the Ontario Court
of Appeal on October 9, 2013.

N111T2; KY ,
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Events Since January 2012
Summer 2013:
• Estimated IPWU Surplus as at August 31, 2012
increased from $2.6 million to $11.8 million due
to CV re-elections by 142 members of the 1PWU
group following transfer back to ongoing Plan;
The difference between the estimated costs of
purchasing annuities for the 142 members using
CIA guidance as of August 31, 2012 minus the
CV values as of the termination date plus interest
= surplus added to IPVVU

=vents Since January 2012

Summer 2013 con't:
• Increase in Estimated IPWU Surplus
disclosed to Justice Perell
no direction
made in absence of a motion;
Parties encouraged to revisit mediation

14.0SK IF
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Events Since January 2012
September 2013:
• Confidential negotiations between Canada
Life and Representative Plaintiffs re-opened;
• Several written offers and discussions over a
one-month period leading up to Court of
Appeal hearing date on October 9.

KOSKIE
MINSKY,

Events Since January 2012
Considerations in Further Negotiations:
Give effect to the SSA but recover as much
of the "lost" surplus as possible;
Secure guaranteed amount for Class
Members; and
Make payments and conclude the litigation
swiftly

KOSKIE
MINSKYkP

9
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3. The Revised Amendment to the SS.
56% Guarantee
For members of the IPWU Pensioners, and
DeferredNested Members, there will be a single
distribution of surplus of 56% of the amount that was
estimated on your Personal Information Statement
issued by Canada Life in 2011, or $1000, whichever
is greater.

CL will pay an estimated $ 1.3 million top

up to IPWU members and
pensioners/deferred vested members
KO,1')KiE
MINSKYLLF

3. The Revised Amendment to the SSA
Waiver of Fees and Expenses:

Class Counsel waives $1 million in fees
approved by the Court, plus all time spent
from January 27, 2012 to completion (est. at
3 years);
• Canada Life waives $5 million in fees
• Canada Life waives $.8 million in interest on
its Plan expenses reimbursement

KOSKJF:
1, 111•K-3KYt.L.-
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3. The Revised Amendment to the SSA
No changes:

Active Plan Members will still receive their
two-year contribution holiday;
Prior PWU members will receive a pro-rata
share of the Prior PWU surplus applicable to
them in the form of a lump sum payment,
less applicable taxes, with a guaranteed
minimum payment in the amount of $1,00
less applicable taxes.
Option for direct transfer to an RRSP for
payments over $15,000.

KOSK1E
NSKYti
,

3. The Revised Amendment to the SS
Total Partial Wind Up Surpluses
Partial Wind Up

Amount of Surplus Projected to
December 31, 2013

IPWU

$11 million

lndago

$1.2 million

Adason

$6.6 million

Pelican

$3.1 million

Total PWU Surplus

$21.9 million

KOSK
MiNSlY
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3. The Revised Amendment to the SSA Financial Benefits to the Class:
Projected IPWU Surplus (to Dec. 31/12)
+ CL waiver of fees + interest

$11 million
$1.3 million

Subtotal

12.3 million

x 69.66% Payable to Class

$8.57 million

+ CL contribution
+ Class Counsel Fee waiver

$11.3 million
$1 million

Indago PWU Surplus ($1.2 million x .6966)

$.8 million

Adason PWU Surplus ($6.6 million x .6966)

$4.6 million

Pelican PWU Surplus ($3.1 million x .6966)

$2.2 million

Active Member Contribution Holiday

$4.5 million

Aggregate Financial Benefit to the Class

—$33 million

KOSKIE
MINSKY.,

4. Recommendation and Rationale

Members will collectively receive over $33
million in benefits, including the
contribution holiday.
CLPENS, the plaint . iffs, and their egal and
actuarial advisors unanimously
RECOMMEND the Proposal.
1-icf,T)SKIE
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Recommendation and Rationale CO;
,,ydzrosmmaeaamwamv.

THE REVISED AMENDMENT IS REASONABLE
FAIR and IN MEMBERS' BEST INTEREST
• The Revised Amendment arose after hard-fought
negotiations, with consideration given to the
concerns of the court and the concerns of objectors;
• The Revised Amendment provides benefits for all
members who have claims in the class action;
• The Revised Amendment balances the benefits to be
paid with the legal interests of the different classes of
Plan members;
Success in the surplus claim is uncertain; after Kerry,
the expenses claim is risky.

4. Recom endation and Rationale con
THE REVISED AMENDMENT IS BETTER THAN
THE ALTERNATIVE
Implement the existing SSA without the concessions
made by the parties and significant top-up from
Canada Life = less money for the Class; or
Move to set aside the SSA and litigate over
ownership of a smaller surplus and a weak case for
Plan expenses = less money for the Class ; and likely
no recovery for many of the Sub-Classes.

KOSK1F

13
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Recommendation and Rationale cori't
OTHER ADVANTAGES OF THE REVISED
AMENDMENT:

Certainty for all Class members;
Avoids more costly litigation, and the
possibility of losing in Court; and
Finality to the litigation and money in Class
Members' hands sooner than the
alternatives.

KOSKIE
M1NSKY,,

5. Frequen Asked Questions
Why is the guarantee 56%?"
A potential second surplus distribution was
the trade-off for a guaranteed recovery;
The level of guarantee is a product of
bargaining and compromise:
Less than what the plaintiffs asked for; and

More than what Canada Life offered

Koc3KIF
1,4111‘
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5. Frequently Asked Questions

"But Isn't the Surplus Likely to Increase?"
Not necessarily — some recovery is possible
but is subject to a number of factors which
are difficult to predict.
Interest rates at historic lows, no certainty
when they will rise, and whether that would
coincide favourably with a future surplus
distribution.

KOSKIE
MINSKY.,

5. Frequently Asked Questions

"What Happened to the Case for Plan
Expenses?"
• Original claim concerned ownership of Plan surplus
and claim for reimbursement of payment of Plan
expenses out of the pension fund, based on a
favourable case from Divisional Court in Ontario
• Framework for SSA - recognizing this claim on
behalf of all non-PWU members who will receive
benefits - was resolved before SCC decision
released which seriously undermines merits of Plan
expense claim.
SKIE
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Frequently Asked Questio,

"What about regulatory oversight of the
SSA?"
Pension law in Ontario requires a surplus
sharing agreement to be approved by the
Financial Services Commission of Ontario
prior to any payment to an employer;
• This legal requirement was built into the
SSA, and the Court Judgment in 2012;
• The Revised Amendment preserves this
requirement; there is no abrogation of
regulatory approval.

KOSK1E
M1NSKY,L,

5. Frequently Asked Questions

"Why did the IPWU Surplus Increase in
2013?"
• $9.1 million added to IPWU surplus as a result of
member re-elections;
original estimated IPWU surplus assumed a certain
proportion of members would elect the transfer
option, but actual elections were far fewer;
• IPWU member pension re-elections in 2012 3 alter
•transfer to the ongoing Plan were voluntary;
• additional transfer elections brought actual numbers
closer to assumption, but still below level that gave
rise to original surplus estimates.

K O S K1E
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6. NEXT STEPS
ARE CLASS MEMBERS REQUIRED TO DO
ANYTHING?
No. The Revised Amendment will be brought
to Court for approval, and the Class will be
advised of the outcome of that hearing.

KOSKIE
MINSKY,,

6. NEXT STEPS
WHAT ARE MY RIGHTS AS A CLASS
MEMBER?
• As a Class member you are bound by the
decision of the Court.
If you object to the terms of the Revised
Amendment, you have the right to file an
objection in writing by December 20, 2013
via Class Counsel, which will be
communicated to the Court.
r.OSI-OF
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NEXT STEN:
UPCOMING DATES:
January 10, 2014: Court hearing to approve
the Revised Amendment to the SSA;
2. Spring 2014: Court approval in Quebec;
3. Spring-Summer 2014: Regulatory process;
4. Payments of Surplus Shares — not before end
of 2014.

KOSKIE
MiNSKYL:

7. Questions?
Questions regarding the Revised Amendment:
contact Koskie Minsky LLP or Harrison Pensa:
20 Queen St. W., Suite 900
Toronto, ON M5H 3R3
Telephone: 1-800-286-2266
Email: canadalifeclass@kmlaw,ca

Questions about your pension benefits:

contact Canada Life Client Service Centre .t
1-888-252-1847
1•411"4SK .0

18

TAB 3

145
Court File No.05 CV 287556CP
-

-

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
DAVID KIDD, ALEXANDER HARVEY,
JEAN PAUL MARENTETTE, GARRY C. YIP, LOUIE NUSPL,
SUSAN HENDERSON and UN YEOMANS
Plaintiffs
-- and

—

THE CANADA LIFE ASSURANCE COMPANY,
A.P. SYMONS, D. ALLEN LONEY and JAMES R. GRANT
Defendants
Proceeding under the Class Proceedings Act, 1992

AFFIDAVIT OF JONATHAN FOREMAN

I, Jonathan Foreman, of the City of London, in the Province of Ontario, make oath and
say:
A.

Introduction and Overview

1.

I am a partner at Harrison Pensa LLP, one of the two law firms appointed as Class

Counsel, and as such I have knowledge of the matters to which I hereinafter depose, except
where the facts stated are based on information and belief, in which case I have stated the source
of the information and I believe such facts to be true.
2.

I repeat and rely in full on the contents of an earlier affidavit sworn by me on January 5,

2012 in support of the Surplus Sharing Agreement ("SSA"). Attached to this affidavit at Exhibit
"A" is a true copy of my affidavit sworn January 5, 2012, excluding the exhibits thereto.

2

3.

I also rely on the affidavit material filed by the Representative Plaintiffs in support of a

motion scheduled for September 27, 2012 seeking certain declaratory relief and an order
requiring the parties to attend at mediation, a true copy of which is attached to this affidavit at
Exhibit "B," excluding the exhibits thereto.
B.

Background

4.

My affidavit of January 5, 2012 contains a thorough description of the history of this

litigation and the circumstances surrounding the conclusion of the Surplus Sharing Agreement
("SSA"), which was approved by this Honourable Court on January 27, 2012.
5.

The SSA was approved with reference to a total estimated surplus available for

distribution valued at $64.3 million as of June 30, 2011, broken down as follows:

6.

Integration PWU

$54 million

Pelican PWU

$2.9 million

Indago PWU

$1.3 million

Adason PWU

$6.1 million

Total

$64.3 million

Of this total surplus of $64.3 million, 69.66% was to be paid to the Class ($44.8 million)

plus an additional estimated $4 million in contribution holidays for active members.
C.

Recap of Developments Following Settlement Approval in January 2012

7.

On or about February 23, 2012, less than one month after the Court granted judgment in

accordance with the SSA, legal counsel to Canada Life provided to Class Counsel a
memorandum with updated information on the estimated surplus available for distribution under
the settlement.

3
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8.

The information provided by Canada Life indicated that the estimated Integration Partial

Wind Up Surplus ("IPWU Surplus") of $54 million as at June 30, 2011 (net of projected
expenses) which was reported to the Court in the settlement approval hearing had dropped to
below $10 million as at December 31, 2011 (net of projected expenses). The IPWU Surplus
continued to decline through 2012, and subsequently increased due to certain pension reelections of IPWU members. As of August 31, 2012 the IPWU surplus was estimated to be
811.8 million. The principle factors leading to the decline in surplus at that time were described
as follows:
a. There was a decline in interest rates over the relevant period which substantially
increased the estimated cost of purchasing annuities for members of the IPWU
Group in order to fund their pensions; and
b. There was a higher than assumed take-up rate among members of the IPWU
Group who elected to receive their pension benefit by way of an annuity.
The effect of these two factors was to substantially increase the cost of providing benefits under
the pension plan to members of the IPWU subclass, resulting in a reduction of the IPWU
Surplus.
9.

In the summer of 2012, Canada Life advised the Representative Plaintiffs that annuities

could not be purchased for members of the IPWU group who elected immediate or deferred
pensions, which was required by the SSA. Further, Canada Life decided to transfer the assets
and liabilities of the IPWU group back to the ongoing portion of the Plan. Class Counsel
opposed this unilateral action on the part of Canada Life, on the grounds that such a course of
action would violate the terms of the SSA which required the settlement of basic pension
benefits of the IPWU Class Members through the purchase of indexed annuities. Class Counsel
also took the position that the SSA could not be implemented under the changed circumstances
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because there were insufficient assets to provide eligible Class Members with the minimum
guaranteed $1,000 payment required by the settlement.
10.

Accordingly, the Representative Plaintiffs brought a motion returnable on September 27,

2012 seeking a declaration of the Court that the unilateral actions proposed by Canada Life
would violate the terms of the SSA, as well as an order directing the parties to attend a mediation
to resolve the dispute. Evidence for the motion was filed with the Court by both the Plaintiffs
and Canada Life which provided detail on the circumstances giving rise to the reduction in the
estimated IPWU Surplus. This motion was ultimately settled with the parties agreeing to
mediate, and the Plaintiffs reserving the right to object to the transfer back to the ongoing Plan in
no agreement could be reached. Attached to this affidavit at Exhibit "C" is a true copy of the
report on the transfer of liabilities of the remaining portion of the 2005 IPWU to the ongoing
portion of the Plan prepared by Canada Life and dated October 11, 2012.
11.

The parties reached agreement on an amendment to the SSA (the "ASSA"), which was

rejected by this Court after a hearing on March 18, 2013. The decision of this Court was
appealed by Canada Life to the Ontario Court of Appeal, and was scheduled for hearing on
October 9, 2013. The hearing was adjourned following agreement by the parties on a revised
amendment to the SSA (the "Revised Amendment") described below.

D.

Events Since March, 2013

12.

Shortly after the motion to approve the ASSA was dismissed, some of the individual

objectors who appeared in person before Justice Perell organized into a group and retained
counsel. Since April, 2013, Class Counsel has had regular communications with objectors'
counsel, Patrick Mazurek, concerning these proceedings. Throughout this period we have been
willing and available to meet with Mr. Mazurek to discuss those objector's concerns and respond
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to requests for information from them. In addition to several phone calls, there was an in-person
meeting with Mr. Mazurek on June 19, 2013 at Koskie Minsky LLP's office (which I attended
by teleconference).
13.

Throughout the negotiations with Canada Life culminating in the Revised Amendment to

the SSA we paid attention to both the concerns of the objectors, and the concerns of the Court
about procedural, circumstantial, institutional, and substantive fairness. Fairness to all Class
Members was paramount in bargaining, where we pursued three main goals:
a. to preserve the construct of the original SSA but recover as much of the "lost"
surplus as possible, for the benefit of the Class;
b. to secure a guaranteed recovery for the Class so that their benefits would not be at
the mercy of various variables; and
c. to deliver the financial benefits to the Class as soon as possible.
14.

The negotiations involved the parties to the litigation. The objectors, through their

counsel, were not directly involved in the settlement negotiations. As a courtesy Class Counsel
advised the objectors through counsel of the Revised Amendment prior to reporting it more
widely to the Class, and invited any questions or discussions.
15.

All negotiations were without prejudice through counsel, and took place over a one

month period during most of September to October, 2013. The exchange of offers was
adversarial and vigorously contested on both sides.

D.

The Revised Amendment

(a)

Settlement Terms and Conditions

16.

The Revised Amendment gives Class Members a valuable and concrete resolution. In

our view, due to its value, the certainty of it and its timing, the Revised Amendment is likely
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superior to what the Class Members would receive under the proposal to settle put forward
shortly after the ASSA was rejected on March 28, 2013. That proposal incorporated terms
consistent with the resolution that this Court viewed as appropriate: in the reasons rejecting the
ASSA a future surplus distribution and determination date at the end of 2017, with no cap, and a
reduction in Class Counsel's fees.
17.

Under the Revised Amendment, all Class Members will be guaranteed to receive at least

56% of the surplus estimate communicated to them in 2011 Further, they will receive all
financial benefits immediately after approval, rather than having to wait for a possible second
distribution several years down the road, and which would also be subject to future variables.
18.

To meet the stated objectives, Canada Life was asked to "share the pain" by contributing

cash amounts to the IPWU Surplus for distribution to the Class. Although the Revised Settlement
is structured in accordance with the surplus sharing scheme under the SSA, as a practical matter
Canada Life is putting in more money to fund the Revised Amendment than it is taking out in its
30.34% share of the IPWU Surplus, effectively reducing its share of the IPWU Surplus to nil.
19.

In addition, Canada Life will waive its entitlement to interest on its Plan expenses

reimbursement from August 31, 2012 to December 31, 2013 estimated at $800,000, and recovery
of its legal fees in the amount of $500,000, for a total of $1.3 million.
20.

Class Counsel has also agreed to reduce their fees by a total of $1 million. These

amounts will also be distributed exclusively to the Class and no portion will be shared with
Canada Life, as discussed further below in the next section.
21.

Members of the Prior Partial Wind Ups and active employees entitled to a Plan

contribution holiday (or lump sum payment in lieu) under the SSA will receive those benefits
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under the Revised Amendment. Those Class Members were not substantially affected by the
reduction in the value of the IPWU Surplus.
22.

The aggregate amount of the financial benefit to the Class under the Revised Amendment

is estimated at over $33 million (net of Class Counsel fees), which is approximately 65% of the
aggregate financial benefits that were estimated under the approved SSA (also net of Class
counsel fees).
23.

Given the volatile economic circumstances of the last two years, and the reality that the

IPWU Surplus is much less than estimated when the SSA was approved, the guaranteed payment
of 56% of their original surplus estimates for most Class Members represents a strong resolution
of the case.
(b)

Class Counsel's Fees

24.

As part of the Revised Amendment to the SSA, Class Counsel has proposed to reduce

legal fees by $1 million. Specifically:
a. an $800,000 reduction from the original Court approved contingency fee of $4.6
million; and
b. a waiver of the $200,000 in fees approved originally in order to complete the
matter after approval of the SSA.
25.

From January 27, 2012 to October 31, 2013, the period following the original approval of

the SSA, Class Counsel have docketed approximately 1050 hours of time, which amounts to fees
in excess of $435,000 to date. Under the Revised Amendment, no fees will be collected in
respect of this work. In addition, Class Counsel will not be compensated for the future work
necessary to bring this motion before this Court, the Quebec court if necessary, to obtain
regulatory approvals, to manage communications with class members, and otherwise complete
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the terms of settlement if it is approved. Class Counsel estimate that the required additional legal
work will be valued at $200,000 or more.
26.

As a result of the reduction in fees, it is proposed that Class Counsel be paid $3.867

million in fees. That amount represents approximately 11% of the total recovery of the Class,
and an approximate multiplier of 1.5. Below is a chart detailing those fees previously approved
by the court, the work in progress to date and estimated future work of Class Counsel:

Court Approved Fees
Base Fee Approved in January 2012

$1.867 m

Counsel Fee Approved in January 2012

$4.667 m (2.5 multiplier)

Future Fees Approved in January 2012

$250k (time and disb.)

TOTAL $4.917 million (+tax)
Base Fees
Up to January 2012

$1.867 m

Fees Since January 27, 2012

$.435 m

Future anticipated fees

—$.2 m

TOTAL $2.5 million
Amounts to be Received
Amount less $1m waiver

$3.867 million

$3.867 m / $2.5 m = 1.5 multiplier.

27.

As noted, the reduction in Class Counsel fees will be directed solely to the benefit of the

IPWU subclass and pensioner/deferred vested group and no portion of those funds will be shared
with Canada Life.
(c)

Alternatives to Settlement (Likelihood of Recovery or Success)

28.

Canada Life has repeatedly asserted before this Court that the SSA approved in January

2012 remains in effect and is enforceable, notwithstanding the inability to purchase annuities for
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members of the IPWU group, and regardless of whether the promised minimum payments may
be made to members of the Class. Given Canada Life's stated position, we have advised the
Representative Plaintiffs that there are two possible alternatives to this Revised Amendment;
a. The SSA is implemented based on a diminished IPWU surplus of $11.8 million as
at August 31, 2012. Under this scenario the Class would receive 69.66% of a
final, unknown amount of net IPWU Surplus, after mounting expenses and
interest payments are deducted off the top. In addition the concessions by Canada
Life and Class Counsel would not be implemented; or
b. The Representative Plaintiffs take the position that the SSA is incapable of being
implemented because of the inability to purchase annuities, and will seek to setaside the original SSA. Under this scenario, there are two possible outcomes:
i. the Representative Plaintiffs succeed, and there is no surplus sharing
agreement in effect with Canada Life. The class proceeding continues and
the claims concerning Plan expenses and surplus ownership are decided.
Members of the IPWU will be entitled to all or none of the IPWU Surplus.
Other members of the Class will most likely receive nothing, as the claim
for Plan expenses was adversely impacted by the Supreme Court of
Canada's 2010 decision in Nolan v. Kerry; or
ii. The Representative Plaintiffs do not succeed in setting aside the SSA, and
it is implemented notwithstanding the inability to purchase annuities for
members of the IPWU group who elected immediate or deferred pensions.
The amount of the IPWU Surplus is distributed, after all interest and other
expenses are deducted, without concessions by the parties, and without
any contribution by Canada Life.
29.

A negotiated resolution with strong value and which resolves the litigation with certainty

and without further delay is preferable to any of the outcomes above.
30.

Some objectors have criticised Class Counsel's assessment of the Plan expenses claim,

and believe that aspect of the case still has merit. This issue was considered by the Court in its
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2012 decision and the case law has not changed since that time. We set out our legal opinion in
a letter forwarded by our clients to one of the objectors. Attached to this affidavit at Exhibit "D"
is a true copy of the letter from Mark Zigler dated November 18, 2013.
(d)
31.

Communications with the Class
Koskie Minsky LLP has a communications department which maintains a website, email

path, and toll-free hotline for the Class to communicate with counsel.
32.

Since January 2012, the court has approved the following notices mailed to the Class:
a. In May 2012, four versions of a letter sent by regular mail to the Class reporting
that there had been a decrease in the amount of IPWU Surplus;
b. In February 2013, four versions of a notice sent by regular mail to the Class
regarding the proposed Amendment to the SSA, the Court hearing date, and
members' rights to participate;
c. In October 2013, a single form of notice sent by regular mail to all Class members
regarding the proposed Revised Amendment to the SSA, the Court hearing date,
and members' rights to participate.

33.

In addition to the notices mailed to Class Members, the website was updated to report

steps and events in the proceedings on the following dates:
a. October 23, 2013: the notices mailed in May 2012 were posted to the website
b. February 14, 2013: the Court date and time for the fairness hearing to assess the
Amended SSA was posted, as well as the notices sent to all Class members;
c. April 4, 2013: an announcement regarding the dismissal of the motion to approve
the ASSA as well as Justice Perell's written reasons were posted. In addition, the
offer to settle the litigation on the terms described in Justice Perell's reasons was
posted;
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d. April 22, 2013: an announcement regarding the increase in the IPWU Surplus due
to additional commuted value elections of members of the IPWU group was
posted;
e. April 26, 2013: the Notice of Appeal filed by Canada Life was posted to the
website;
f. May 27, 2013: the material served by Canada Life in support of its appeal was
posted;
g. June 20, 2013: an update describing the position of the Representative Plaintiffs
on the appeal was posted;
h. July 2, 2013: the Notice of Listing for hearing from the Ontario Court of Appeal
was posted;
i. July 22, 2013: an update of the increase in the IPWU Surplus due to additional
commuted value pension elections by members of the IPWU group was posted;
j.

August 11, 2013: the Notice from the Senior Legal Officer of the Ontario Court of
Appeal appointing a case management judge was posted;

k. August 12, 2013: the appeal factum of the Representative Plaintiffs was posted;
1. August 27, 2013: an update concerning the case conference before Justice Perell
and his written statement were posted;
m. September 25, 2013: a report of the case conference with Associate Chief Justice
Hoy of the Ontario Court of Appeal and her endorsement, were posted;
n. September 30, 2013: the court material of the interveners was posted;
o. October 7, 2013: an announcement was posted regarding the Revised Amendment
to the SSA, along with the letter from Canada Life's counsel confirming the
terms;
p. October 15, 2013: notice of the case conference before Justice Perell on October
22, 2013 was posted; and

12

156

q. November 6, 2013: Copies of the fairness hearing notices were posted, along with
links to access the webinars.
Attached to this affidavit at Exhibit "E" is a printout of Class Counsel's website including all of
the above noted website postings under "Recent Developments."
(e)

Procedural Fairness

34.

In addition to regular updates to the Class, Class Counsel has maintained regular

communications with Mr. Mazurek, and responded to requests for information from Mr.
Mazurek and other objectors in a timely and open manner. Mr. Mazurek has been kept fully
apprised of the court appearances and hearing dates in this matter, and has been offered
numerous opportunities to discuss the Revised Amendment with Class Counsel.
35.

The Court approved a Notice of Settlement Hearing that was sent to the Class by regular

letter mail on November 6, 2013. Class counsel has continued to receive and respond to
inquiries by email and by phone. Since the announcement of the Revised Amendment on Class
Counsel's website on October 7, Class Counsel have fielded approximately 70 inquiries by Class
Members. It is anticipated that inquiries will continue to be received until the hearing for
settlement approval.
36.

Class Counsel can report that for the most part, the substantive inquiries from Class

Members involve requests for clarification of the terms of the Revised Amendment, in particular
the fact that they are guaranteed a certain proportion of the surplus share previously
communicated to them.
37.

Class Counsel will also be hosting two notice webinars for Class Members on November

28, 2013 and December 2, 2013 to describe the terms of the Revised Amendment. In addition,
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we will be addressing a number of the commonly asked questions, and giving Class Members the
chance to submit questions by email.

Dynamics of Bargaining
38.

The negotiations surrounding the Revised Amendment were at all times conducted on an

arm's length and adversarial basis. The parties were independently represented and advised by
sophisticated legal and actuarial professionals. There were several written communications back
and forth between the Representative Plaintiffs and Canada Life, including clarification and
substantiation of calculations provided by Canada Life.
39.

Prior to this round of bargaining, there had been no willingness by Canada Life to

contribute any additional amount of money to be distributed to the Class. Class Counsel spent a
year negotiating the ASSA with Canada Life, including a mediation with Strathy, J. No such
concession was made in that round of bargaining. Initially, in the most recent round of
bargaining, Canada Life offered to make a financial contribution to top-up the IPWU Surplus,
but without the promise of guaranteed payments to Class Members. We sought a greater
contribution by Canada Life, coupled with a guarantee. This feature of the Revised Amendment
demonstrates significant movement by Canada Life toward reaching a resolution.
40.

There is no doubt that the Representative Plaintiffs and Canada Life both compromised to

reach the terms of the Revised Amendment, to create value, and to avoid further risk, delay, and
uncertainty for all concerned.

(g

The Amount and Nature of Investigation and Discovery

41.

The Plaintiffs requested and Canada Life provided data and information for the purposes

)

of assessing the decrease in IPWU Surplus, as well as its increase following the pension re-
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elections of certain IPWU members in 2013. The Plaintiffs, CLPENS Executive Committee and
Class Counsel engaged and relied upon the assistance of experienced actuarial support.
42.

As a result, the Plaintiffs, CLPENS Executive Committee and Class Counsel considered

themselves sufficiently well informed to enter into the Revised Amendment to the SSA.

(h) Recommendations and Experience of Counsel
43.

All the members of the Class Counsel team in this case are experienced in class action

matters. In addition, members of the counsel team are among the most experienced pension
lawyers in the province. They have been assisted by a highly experienced actuarial advisor in
Mr. Robertson.
44.

Class Counsel consider the terms of the Revised Amendment to be a strong resolution of

the case under a difficult set of circumstances which undermined the original SSA. In Class
Counsel's considered legal opinion, the Revised Amendment is fair, reasonable, in the best
interests of all differently-situated Class members, and we fully recommend its approval to this
Court.
45.

In our view, the perception of justice is met because the original settlement was

compromised, and the Revised Amendment distributes the misfortune associated with the drop in
IPWU Surplus to both the Class and Canada Life. In this regard, we believe that the Revised
Amendment is "institutionally fair."
46.

The Revised Amendment falls within a zone of reasonableness, and a zone of fairness.
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I make this affidavit in support of the motion to vary the Judgment in accordance with the

Revised Amendment to the SSA and for no other or improper purpose.

SWORN BEFORE ME at the
City of Toronto, in the
Province of Ontario
this 27 th da of November, 2013.

Commissi ner for Taking Affidavits

nathan J. Foreman

16 0

This is Exhibit "A" referred to in the
affidavit of Jonathan Foreman
sworn before me, this 27 th
day of November, 2013

A Commissioner for taking affidavits, etc.
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Court File No.05-CV-287556CP
ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
DAVID KIDD, ALEXANDER HARVEY,
JEAN PAUL MARENTETTE, GARRY C. YIP, LOUIE NUSPL, SUSAN HENDERSON
and LIN YEOMANS
Plaintiffs
and
THE CANADA LIFE ASSURANCE COMPANY,
A.P. SYMONS, D. ALLEN LONEY and JAMES R. GRANT
Defendants

Proceeding under the Class Proceedings Act, 1992

AFFIDAVIT OF JONATHAN FOREMAN
(Sworn January 5, 2012)
I, JONATHAN FOREMAN, of the City of London, in the Province of Ontario,
MAKE OATH AND SAY:
1 I am a partner at Harrison Pensa LLP, legal counsel for the Plaintiffs, and as
such, have knowledge of the matters to which I hereinafter depose except
where the facts stated are based upon information and belief in which case I
have stated the source of the information and I believe such facts to be true.
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BACKGROUND

History of the Litigation and Steps to Settlement
2. Two claims were initially filed in this matter: one on the behalf of Jean Paul
Marentette, filed by my firm, and one on behalf of David Kidd et al., filed by
Koskie Minsky LLP. The claims were joined shortly after being filed and they
were subsequently prosecuted together.
3, An Amended Statement of Claim was filed, issued and entered on September
19, 2005. Attached hereto and marked as Exhibit 'A' is a true copy of the
Amended Statement of Claim.
4. In the Amended Statement of Claim, there were two broad claims advanced:
a claim in respect of the partial wind-up surplus and a claim on account of the
administrative expenses paid out of the pension fund. The claim for the partial
wind-up concerned the ownership and use of surplus assets in The Canada
Life Canadian Employees' Pension Plan (Registration No. 364563) (referred
to hereinafter as "the Plan"). Subsequently, the action was amended to seek
declarations of partial wind-ups of the Plan and distribution of surplus funds
related to certain past events (collectively referred to hereinafter as the "PWU
Claims").
5. In addition, the action claimed that the Plan and the fund held in respect of
the Plan (referred to hereinafter as the "Fund") comprise an irrevocable trust
(the "Trust") and any and all amendments to the Plan that permit Plan
expenses to be paid out of, charged to or reimbursed from the Fund, are
invalid, and that the amounts that have left the Fund to pay for Plan expenses
should be equitably allocated and distributed among the class members or in
the alternative, paid back into the Fund (referred to hereinafter as "the
Expenses Claim").
6. The Plaintiffs initially served and filed their motion for certification in or around
November 1, 2005.
2
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7. The Defendant Canada Life Assurance Company (referred to hereinafter as
"The Company") brought a motion pursuant to Rule 21 of the Rules of Civil
Procedure to strike those paragraphs within the Plaintiffs' Statement of Claim,
which sought the payment of any amounts awarded in connection with the
expenses claim to be distributed directly to class members. Attached hereto
and marked as Exhibit 'El' is a true copy of the Defendant's Notice of Motion.
8, There were a series of initial case management conferences in the matter.
The motion for certification, as well as the Company's Rule 21 motion, were
scheduled to be argued on February 20, 2006. In advance of the motion, the
parties agreed to an adjournment.
9. In June of 2006 1 a case conference was held with Madam Justice Hoy, who
had been newly assigned to the case. During that management conference,
the certification and Rule 21 motions were scheduled to be heard on
November 15 and 16 of 2006.
10. Prior to the argument of the certification and Rule 21 motions, a decision was
released in the matter of Potter v. Bank of Canada ("Potter).

In Potter, the

Court resolved issues pertaining to the viability of claims and relief similar to
those raised by the Plaintiffs in the within litigation in connection with the
expenses claim. Specifically, the Court held that there could be no remedy
involving a direct distribution of recovered amounts to class members. Mr.
Zigler and Mr. Kaplan of Koskie Minsky acted as counsel to the Plaintiff and
the class members in the Potter matter.
11.The Plaintiffs in Potter sought an appeal, which appeal was scheduled for
argument on December 6, 2006.
12.0n November 14, 2006, a case conference was held with Madam Justice Hoy
where the parties requested a further adjournment of the certification and
Rule 21 motions pending the outcome of the appeal in Potter, as it had the
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potential to assist the parties and the Court in evaluating aspects of the
expenses claim.
13.At the same time, the parties had commenced settlement negotiations.
Further, the Plaintiffs and the CLPENS Executive entered into a confidentiality
agreement with the Company, promising not to divulge the details of the
settlement negotiations to anyone. The Confidentiality Agreement permitted
reports as to the progress of the negotiations to members of the Class, with
the advance consent of the parties.
14.At the case conference before Madam Justice Hoy on November 14, 2006,
the parties reported to the Court that settlement discussions had commenced.
At the case conference, Madam Justice Hoy made arrangements for the
parties to attend a 2-day mediation / settlement conference with Regional
Senior Justice Winkler, as he then was (referred to hereinafter as "Justice
Winkler"), to take place in the Spring of 2007.
15.The parties attended before Justice Winkler for the mediation on April 24,
2007.
16. On behalf of the Plaintiffs, the mediation was attended by me, Mark Zigler,
Dave Williams, Alex Harvey, David Kidd, John Paul Marentette, Wilbert
Antler, and the expert actuarial adviser to the plaintiffs, Marcus Robertson, In
attendance on behalf of the Defendants were external legal counsel for
Canada Life, Jeff Galway and Ian McSweeney, and in-house counsel to
Canada Life, Sheila Wagar and Jane Cavanagh, and finally Wally Robinson,
the Assistant Vice-President, Pension and Benefits for Canada Life.
17.The mediation continued for a full day with the assistance with Justice
Winkler. During that day, Justice Winkler caucused extensively with the
parties. Throughout the day, those attending on behalf of the class members
advocated vigorously in the interests of the entire class. The positions and
4
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interests of all class members were specifically considered and negotiated
with the company, assisted and facilitated by Justice Winkler.
18.At the conclusion of the first day, a broad general framework for a settlement
of the litigation had been established for the parties to consider and to give
instructions on overnight.
19. However, there remained a significant number of additional details which had
to be analyzed and resolved by the parties. Counsel and clients remained
engaged for the following day in continued meetings, teleconferences and
analysis aimed at facilitating a resolution of the remaining issues. Justice
Winkler also remained engaged with the parties via teleconference in order to
assist and facilitate the resolution.
20.Among the issues to be incorporated into the settlement construct and
managed to a resolution were other partial wind-ups applicable to the
Adason, Indago, and Pelican Foods subsidiaries of the Company.
21. Counsel continued to convene, discuss and resolve additional outstanding
issues over the ensuing months.
22.0n November 9, 2007, the parties reached a Memorandum of Understanding
(referred to hereinafter as "MOU") in respect of a settlement of the litigation.
Attached hereto and marked as Exhibit 'C' is a true copy of the MOU.
23.At that time, the CLPENS Executive and the Plaintiffs released an
announcement to advise interested people that a Memorandum of
Understanding had been reached. The Notice explained that an agreed upon
framework had been reached, but a final settlement agreement was yet to
come. It also described the approximate value of the Integration Partial Wind
Up surplus at that time, and the proportionate shares that would be paid to
Canada Life, Integration Partial Wind Up members, and other eligible inactive
Plan members. The Notice further stated that the remaining eligible active
5
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members who were employed by the Company as of June 30, 2005 (or who
subsequently joined the Plan) would receive a 2-year contribution holiday (or
equivalent payment), as well as other protections.
24.The MOU included a lengthy list of requirements respecting process and
preconditions to settlement. The parties invested a substantial amount of
time and resources in the negotiation and completion of conditions which
would give rise to a comprehensive settlement agreement known as the
Surplus Sharing Agreement (referred to hereinafter as "SSA").
25,As the terms of the SSA were under negotiation between the parties, a similar
settlement agreement had been reached in another legal proceeding which
involved the pension plan of Montreal Trust. The settlement agreement
reached in Montreal Trust Company of Canada v. Armstrong at al.
encountered certain unanticipated difficulties as it was making its way through
the courts and regulatory approval processes before the Financial Services
Commission of Ontario,
26. The difficulties encountered by the Montreal Trust settlement could not be
ignored by the parties in the within litigation. As a result, there was a period
of cautious progress which resulted in some delay in the negotiation of the
SSA as the parties awaited a final determination of the viability of the
Montreal Trust settlement.
27. Ultimately the Montreal Trust settlement was successfully approved after an
appeal to the Ontario Financial Services Tribunal. With the approval of the

Montreal Trust settlement, the parties were able to pursue a negotiated
conclusion without impediment.
28.After a further lengthy period of negotiations, the terms of the SSA were
essentially concluded late in 2010. With that work complete, the parties
began preparation of the information and notice packages to be sent to class
6
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members. This was a substantial undertaking which involved a significant
investment in time and resources by all parties.
29. Throughout 2010, the parties kept Justice PereII, who had succeeded Justice
Hoy as the case management judge in this matter, informed in respect of the
progress of the negotiations in respect of the SSA. Advance approval and
direction was sought from Justice Pere!l with respect to a comprehensive
notice program to the Class. At a case conference before Justice PereII held
on Monday, December 13, 2010, the final form of the Information Package
described at paragraph 3 of the Affidavit of lima Ratnam was reviewed by
and approved by Justice PereII, No Order was issued in respect of this
approval by the Court.
30. In March of 2011, the Notice Program was launched. Class Members were
sent comprehensive packages by mail and were advised of dates of in-person
"roadshow" information sessions. The "roadshow" information sessions took
place throughout April of 2011. Additional communications and FAQ's were
also published for class members. Specifically an additional mailing and inperson information sessions were provided for active employee plan
members following the conclusion of the "roadshow" sessions.
31 .Very substantial support thresholds from all categories of class members
were required to be met in order for the proposal to be concluded. By June of
2011, sufficient consents were obtained such that the settlement could
proceed to the approval stage. The first step of the implementation of the
SSA was to set a date for the certification motion.
32. The Motion to Certify this action as a class proceeding was held on October
18, 2011. On October 28, 2011, the action was certified pursuant to reasons
issued by the Honourable Mr. Justice Perell.
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The Terms of Settlement
33. The details of the Settlement are set out in the SSA. Under the SSA, the
Company will voluntarily declare partial wind ups for the three prior events
involving Indago, Adason, and Pelican Foods in addition to the Integration
Partial Wind Up. The SSA provides financial benefits for all members of the
Class. The amount of PWU surpluses to be distributed, net of estimated
expenses, as of June 30, 2010 are:
Estimated Integration PWU Surplus

$62.2 million

Estimated lndago PWU Surplus

$1.2 million

Estimated Adason PWU Surplus

$5.1 million

Estimated Pelican PWU Surplus

$2.5 million

Total

$71 million

34. The Plan members who will participate in the Settlement, as captured in the
Class definition, and the number of members in each group, are as follows:
a. Plan Members included in the Integration Partial Wind Up (2149);
b. Plan Members who will be included in the Indago Partial Wind Up (15);
c. Plan Members who will be included in the Adason Partial Wind Up (37);
d. Plan Members who will be included in the Pelican Partial Wind Up (38);
e.

Deferred/vested members of the Plan as of April 12, 2005 who are not
part of the groups described above (451);

f. Members of the Plan in receipt of a monthly pension from the Plan as of
April 12, 2005, or the surviving spouse of a member if the members has
died and the spouse is receiving a pension from the Plan on that date,
who are not part of the groups described in ad above (827);
8
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g. All active members of the Plan as at June 30, 3005, plus any new Plan
members from that date up to date of certification as a class proceeding
(1684); and
h. Former Plan members employed in Quebec who would have been
included in the Integration PWU but for their employment in Quebec (29);
35. In sum, the PWU Surpluses (for each of Integration, Indago, Adason and
Pelican) will be shared as follows:
a. Partial Wind Up Members will receive 67,22% of the PWU Surplus
attributable to them;
b. Non Partial Wind Up Members who are pensioners and deferred/vested
Plan members will receive 12.44% of each PWU Surplus;
c. Canada Life will receive 30.34% of each PWU Surplus.
36.The 57.22% share of the PWU surpluses will be paid to members of the
PWUs proportionally based on the value of the pension benefits they have
earned under the Plan. Surplus shares will be paid as taxable cash lumpsum amounts, subject to applicable withholdings for tax. Members who are
entitled to more than $15,000 in surplus may contribute all or part of their
share to a registered retirement savings plan (RRSP) without withholdings if,
at the time of the surplus distribution, they confirm to the Company that they
have available RRSP contribution room. Each PWU member will receive a
minimum payment of $1,000.
37.The 12.44% share of the surpluses will be paid to the pensioners and
deferred/vested members proportionally based on the value of the pension
benefits they have earned under the Plan. Surplus shares will be paid as
taxable cash lump-sum amounts, subject to applicable withholdings for tax.
Members who are entitled to more than $15,000 in surplus may contribute all
9
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or part of their share to a registered retirement savings plan (RRSP) without
withholdings if, at the time of the surplus distribution, they confirm to the
Company that they have available RRSP contribution room. Each pensioner
and deferred/vested member will receive a minimum payment of $1,000.
38.As part of the Settlement, the Company will establish a new pension plan
(referred to hereinafter as the "New Plan") and related new trust fund
(referred to hereinafter as "New Fund"). The terms of the New Plan will be
identical to the terms of the Plan, except for certain provisions which are
required to implement the Settlement, discussed further below.
39.Active members who have consented to the Settlement will be transferred to
the New Plan. In addition to the sharing of the PWU surpluses noted above,
active members who have consented to the Settlement will receive a two-year
contribution holiday. The benefit accrual formula for consenting active Plan
members under the New Plan will remain unchanged for two years following
the settlement approval. Assets equal to the value of the benefits they have
earned will be transferred to the New Plan, along with a proportional amount
of surplus in the ongoing Plan. If the active member's employment is
terminated before the end of the two-year contribution holiday period, or the
member stops earning benefits under the New Plan for any other reason, a
lump sum equal to the value of any remaining contribution holidays will be
paid to the member, the member's spouse, or estate, as the case may be. A
lump sum will also be paid for any approved leaves of absence or any other
period during which a member is not required to contribute to the Plan.
40. The Quebec Cash-Outs consist of Plan members who had their entitlements
paid out of the Plan before April 12, 2005, who will be treated as members of
the Integration PWU.
41. For any Class Member who dies before receiving his or her surplus share or
contribution holiday, their payment will be made to his or her spouse,
10
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designated beneficiary or estate, provided that all necessary consents are
obtained.
42. The New Plan will be supported by a new Trust Agreement. The Company is
seeking a "variation of trust" to obtain certainty regarding its use of assets
once Class members are transferred to the New Plan. Under the SSA, the
variation of trust will not address surplus ownership in the event of a future
wind up of the Plan or New Plan.
43.10 achieve certainty under the New Plan, the parties have agreed under the
SSA to seek the following Court declarations, for the benefit of the Company:
a. The Company is entitled to expand the membership of the Plan or New
Plan by way of amendment or merger;
b. The Company is entitled to use assets in the Plan or New Plan (including
surplus) to provide benefits for, and fund contribution holidays with respect
to new members, including benefits transferred from another pension plan;
c. The Company is entitled to merge all or a portion of the Plan and/or the
New Plan with other pension plans;
d. The Company is entitled to use all or part of any surplus to take
contribution holidays in the Plan and/or New Plan with respect to past,
current and future benefits;
e. The Company is entitled to fund benefit enhancements with respect to the
Plan and/or New Plan from surplus; and
f. The Company is entitled to reimbursement from the Plan and/or New Plan
all Plan Expenses that were incurred and paid prior to the SSA. Further,
the Company can pay for future expenses from the Plan or New Plan, or
be reimbursed from the Plan or New Plan, for such expenses that it pays
directly.
11
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44. Class Counsel and members of the CLPENS Executive were able to review a
draft version of the New Plan Text and New Trust Agreement, to ensure that it
complied with the terms of the SSA, and were satisfied that it did.

SETTLEMENT APPROVAL CRITERIA
Arm's Length Bargaining and the Absence of Collusion
45.These proceedings and all settlement negotiations were conducted at all
times on an arm's length and adversarial basis.
46. Each of the parties were independently represented and advised by
sophisticated legal and actuarial professionals.
47. The negotiated positions of the parties were at all times vigorously advanced.
The fundamental terms of settlement were reached with the assistance of a
very experienced neutral mediator.
The Amount and Nature of Discovery, Evidence or Investigation
48. Class Counsel extensively investigated the factual history surrounding the
creation, management, and administration of the Plan.

In particular,

attendances were made at the Financial Services Commission respecting the
historical, archival document maintenance undertaken by it in respect of the
Plan. Further, additional inquiries and investigations were made of the
Financial Services Commission respecting the archival documentation
identified.
49. In addition, CLPENS and members of its organization had extensive
exposure to and experience with the historical documentation of the Plan and
its operations. Investigations were undertaken by CLPENS and certain of its
members in order to ascertain factual matters respecting the Plan.

12
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50. The plaintiffs retained independent expert actuarial advisors to analyze and
investigate historical actuarial reports and analyses in respect of the Plan,
Further, the plaintiffs' expert actuarial advisors analyzed current actuarial,
statistical and other data provided by Canada Life at the request of the
Plaintiffs in the context of the settlement discussions undertaken.
Settlement Terms
51.The settlement terms provide substantial benefits to the class members.
52.AII members of the Plan will receive settlement benefits.
53.While there are variations among the class members in the nature of the
settlement benefits which will be provided, those differences have been fairly
and reasonably arrived at having keen regard to the prevailing state of the
law.
54.1n total, the settlement terms are fair and reasonable, and ought to be
approved.
The Likelihood of Recovery or Likelihood of Success
55. The Plaintiffs believe that the partial wind-up groups have a good and
arguable case respecting a claim for a share of the partial wind-up surplus.
56. In addition, at the time proceeding was commenced, the Plaintiffs also
believed that there was a good and arguable claim for relief respecting the
administration expenses of the Plan. However, following the commencement
of the case, and more particularly following the negotiation of the MOU, there
were material developments in the law respecting the expenses claim, which
were adverse to the merits of the that claim and the viability of relief claimed
in respect of it. As indicated in the affidavit of An Kaplan of Koskie Minsky
filed in support of this motion, his firm was involved in the other matters in
which these material legal developments occurred. As a result, the class
13
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counsel team had experience with and a current understanding of the law as
it applied to the expenses claim. Class Counsel closely monitored the risks
associated with the changes in the law while negotiating the settlement.
57. There were additional risks in proceeding with this litigation, both with respect
to certification and the merits of the case. The Company is a sophisticated
and well-resourced entity represented by expert legal counsel. A contested
certification motion would have attracted opposition to the proposed common
issues. Assuming the matter would have been certified, it would have been
vigorously defended on its merits and would have attracted the risks
associated with a common issues trial and any appeals.
58. As indicated above, the law in the pension field has evolved substantially in
recent years, a factor which represents an additional risk respecting the
likelihood of success or failure of the case on its merits.

The Future Expense and Likely Duration of Litigation
59.The subject matter of this litigation is complex. This case has required
significant resources to resolve and if contested, it will continue to require
heavy investment of time and cost by the parties.
60. In the view of class counsel, a contested certification and Rule 21 motion,
documentary production and oral discovery, a common issues trial, and the
appeals that would have inevitably flowed from them would consume
significant time and resources on the part of all parties.

Information Conveying to the Court the Dynamics of, and the Positions taken by
the Parties during, the Negotiations
61.Canada Life opposed all aspects of the claim but mounted a particularly
vigorous opposition to the expenses claim and in particular, the application of
that claim and the requested relief to current employees, The Company
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brought a Rule 21 motion in order to strike the request for a direct distribution
of monetary relief to any class member on account of that claim.
62. During the negotiations, efforts were made to identify a means of delivering a
meaningful economic remedy to current employees. Canada Life was
resistant to any cash payment being made to active employees given its
opposition to the expense claim combined with the lack of entitlement on the
part of active employees to the partial wind up surplus. For active members, a
contribution holiday was agreed upon rather than a cash payment. This option
was not open to the non-active Non-PWU members. The concept of declaring
a contribution holiday was ultimately arrived at as an acceptable and
valuable, direct financial benefit to active employees.
63. There were adversarial negotiations facilitated by Justice Winkler surrounding
the availability of a contribution holiday, the willingness of Canada Life to
provide one, and other terms including the duration of the holiday and the
treatment of those class members who ceased employment with Canada Life
prior to the completion of the holiday. In the view of Class Counsel, the value
of the contribution holiday and the other negotiated protections represent a
positive resolution of the litigation for active employees relative to the strength
of the legal claims advanced on their behalf and in particular, the remedies
that may be available to them in respect of those claims.

The Degree and Nature of Communications by Counsel and the Representative
Plaintiff with Class Members during the Litigation
64. From the outset of the action there have been communications with class
members by CLPENS and class counsel.
66.CLPENS has attracted a large membership consisting of all categories of plan
members, including active employees. CLPENS has maintained regular
communication with its membership, including general membershipmeetings
which have been attended by hundreds of plan members. Class Counsel, the
15
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Plaintiffs, and the CLPENS executive have reported on the within litigation
and have presented to its membership on multiple occasions.
66. In addition, Class Counsel has responded to regular inquiries by Class
Members throughout the litigation,
67.As described in the affidavit of Uma Ratnam, the parties to this litigation
agreed to and did implement a very substantial notice program to class
members.
68. That notice program was approved by this court. The details of the program
can be summarized as follows:
a. a very substantial direct mail package to class members;
b. in-person "roadshow" notification meetings in 7 locations across Canada,
where there are concentrations of Canada Life employees;
c. a 1-600 hotline which was maintained by Class Counsel at Koskie Minsky;
d. extensive web-based information platforms maintained by Class Counsel
including a FAQ section, all news releases and reports, all court
documents, an overview of the case, and an up-to-date list of case
developments;
e. FAQ updates were posted to the websites of Class Counsel; and
f. Particular communications were prepared for active employees and
additional in-person information sessions were held for them.
69. The notice program proposed a unique opportunity for class members to vote
for or against the settlement, as the terms of the MOU between the parties
required specific support thresholds to be met in order for the SSA to be
implemented.
16
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70.AII required thresholds stipulated within the MOU have been met.
Specifically, the following results were obtained:
UNDER

NO.

of

PLAN

PROPORTION OF TOTAL ELIGIBLE

NUMBER OF YES

TOTAL

PROPOSAL

VOTES

MEMBERS

VOTERS

ACTIVE

1349

1684

80%

PENSIONER

717

827

87%

DEFERRED/VESTED

319

451

71%

QUEBEC CASH OUT

21

29

72%

INTEGRATION PWU

1805

2149

84%

INDAGO

12

15

80%

PELICAN

34

38

89%

TOTAL

4257

5193

82%

STATUS

71. Following the notice program, there were a small number of "no" votes. A
total of 57 "no" votes were received while a total of 4,257 "yes" votes were
received.
72. Finally, following the certification order in this action, a Notice of Certification
and Settlement Approval Hearing was sent to class members by direct mail
and by media publication in both official languages.
The Number of Objectors and Nature of Objections
73. In the context of the certification motion, a specific objection was advanced
by a class member named Brenda McEachern, who purports to speak on
behalf of additional class members who have not been confirmed by name to
date. The nature of the objection made by Ms. McEachern is essentially that
17
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the SSA does not provide sufficiently generous benefits to active employee
plan members.
74. No further written objections to the settlement have been received as of the
date of this affidavit.
75.As none of the active employee plan members are members of any of the
partial wind-up groups, the only claim which was advanced on the behalf of
active employees was the expenses claim.
76. Contrary to the submissions made by Ms. McEachern, the active employee
class members will receive considerable settlement benefits which are fair
and reasonable under all prevailing circumstances, particularly relating to the
state of the law as it applies to the expenses claim.
77.This settlement provides direct financial benefits to active employees in the
form of a two-year contribution holiday or the cash value of a two year
contribution holiday, in the event that the employee leaves the employ of the
Company prior to the commencement of that holiday. In addition, active
employees receive the benefit of a negotiated guarantee that the Company
will not seek to amend the benefit accrual formula applicable to them under
the Plan for the period of two years following the final approval of the SSA.
78.As described in greater detail in the affidavit of An Kaplan, the current state of
the law is adverse to both the merits of the expenses claim and the remedies
claimed in connection with it.
79.As a result, in the view of class counsel, the settlement benefits obtained for
active employees compare favorably against the alternative of litigating those
issues to a conclusion under the current state of the law.
80,At no time in the course of this litigation or in the course of the negotiation of
the settlement were the interests of current employees disregarded or
18

subordinated. Rather, particular care was taken with respect to their interests
in achieving these terms of settlement.

The Recommendations and Experience of Counsel
81.Class Counsel has extensive experience in class action matters. More
specifically, the members of the class counsel team have considerable
experience in the area of class actions involving pension and employment
benefit disputes.
82. Class Counsel fully recommends this settlement to all Class Members.
83.1 make this Affidavit in support of a motion for Settlement Approval and for no
other improper purpose.

SWORN before me at the City of
London, in the Province of Ontario
on January 5, 2012.

Ja NATHAN FOREMAN

Corn
sioner for taking
affidavits
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This is Exhibit "B" referred to in the
affidavit of Jonathan Foreman
sworn before me, this 27 th
day of November, 2013

A Commissioner for taking affidavits, etc.
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Court File No. 05-CV-287556CP
ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
DAVID KIDD, ALEXANDER HARVEY,
JEAN PAUL MARENTETTE, GARRY C. YIP, LOUIE NUSPL,
SUSAN HENDERSON and LIN YEOMANS

Plaintiffs
- and THE CANADA LIFE ASSURANCE COMPANY,
A.P. SYMONS, D. ALLEN LONEY and JAMES R. GRANT

Defendant
AFFIDAVIT OF ANTHONY GUINDON
(sworn September 20, 2012)

I, ANTHONY GUINDON, of the City of Toronto, in the Province of Ontario,
MAKE OATH AND SAY:
1.

I am an associate at the law firm of Koskie Minsky LLP, who, along with

Harrison Pensa LLP and Sack Goldblatt Mitchell LLP, are Class Counsel in this
proceeding. As such, I have personal knowledge of the matters to which I depose
hereinafter. Where my knowledge is based upon information and belief, I have indicated
the source of my knowledge, and verily believe the same to be true.
By Judgment of the Superior Court of Justice dated January 27, 2012 (the
2.
"Judgment"), the settlement of this class proceeding was approved, in accordance with
the provisions of a Surplus Sharing Agreement (the "SSA") between the parties. A true
copy of the Judgment, which includes the SSA as a schedule (but excluding other
schedules), is attached hereto as Exhibit "A."
Shortly following the issuance of the Judgment, the Canada Life Assurance
3.
Company's ("Canada Life") actuaries ("Mercer"), reported that the distributable surplus
related to the partial windup of the Canada Life Canadian Employees' Pension Plan (the

-2-

182

"Plan") effective June 30, 2005 (the "Integration Partial Wind Up) had been significantly
eroded, as a result of, inter cilia, historically low interest rates. This was communicated
to Class Counsel in an email from counsel to Canada Life dated February 23, 2012. The
email included a memorandum from Mercer which indicated that, as at December 31,
2012, the Integration Partial Wind Up surplus had diminished from an estimated $54
million as at June 30, 2011, to approximately $23.7 million as at December 31, 2011.
The most significant reasons cited by Mercer for the reduction in surplus were as
follows:

4.

(a)

A change in the interest rate and inflation assumptions in respect of the
purchase of annuities; and,

(b)

Higher than anticipated elections among Integration Partial Wind Up Sub
Class members for an immediate or deferred annuity.

A copy of the February 23 email, along with the Mercer memorandum, is

attached hereto as Exhibit "B."
Given the impact such a substantial reduction in the surplus available for
5.
distribution would have on the recovery of Class members in this proceeding, the parties
proceeded to attend two case conferences before the Honourable Mr. Justice Pere11 on
April 20 and May 7, 2012. The principal purposes of these case conferences were to: 1)
advise the Court of the status of implementation of the SSA; and 2) seek approval of a
draft communication to Class members regarding the precipitous reduction in the
Integration Partial Wind Up surplus.
A draft letter tailored to each sub-group under the SSA was reviewed and
6.
approved by the Court, and on or about May 15, 2012, these communications were
mailed to Class members. True copies of the final forms of these letters (in English) are
attached hereto as Exhibits "C," "D," "E," and "F."
By letter dated July 11, 2012, Class Counsel was advised that Canada Life had
7.
approached seven Canadian insurance providers to solicit interested bids for the
provision of immediate and deferred indexed annuities to members of the Integration
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Partial Wind Up Sub-Class. This letter further advised that all seven annuity providers
declined to bid on the sale of these annuities. A true copy of this letter is attached hereto
as Exhibit "G."
In light of the drastic reduction in surplus available for distribution to the Class,
8.
Class Counsel and counsel to Canada Life have had discussions over the last several
months about how and when to implement the SSA, to give effect to the parties'
intentions and the Class members' expectations. However, to date these discussions
have not led to an agreement on an appropriate time and method of proceeding.
By email dated September 5, 2012, legal counsel to Canada Life advised Class
9.
Counsel that as at June 30, 2012, the estimated value of the Integration Partial Wind Up
surplus had declined even further, to approximately $2.9 million (net of estimated
expenses).
10. In a further letter dated September 12, 2012, legal counsel to Canada Life
advised Class Counsel that, because annuities could not be purchased for members of the
Integration Partial Wind Up Sub-Class who so elected, Canada Life had decided to
transfer the assets and liabilities of Integration Partial Wind Up Class members who
elected to receive an immediate or deferred annuity to the on-going portion of the Plan,
and to do so as soon as possible. A copy of the September 12, 2012 letter is attached
hereto as Exhibit "H."
11. In an email dated September 12, 2012, legal counsel to Canada Life advised
Class Counsel that as at August 31, 2012, the Integration Partial Wind Up surplus was
estimated to be approximately $3.1 million (net of expenses).
12. On September 13, 2012, legal counsel to Canada Life provided Class Counsel
with a copy of a report from Mercer providing an estimate of the financial position on a
solvency basis of the portions of the Plan affected by the Integration Partial Wind Up
and the partial wind-ups related to the termination of employees of Indago Capital
Management Inc., Adason Properties Limited and Pelican Food Services Limited. A
true copy of this report is attached hereto as Exhibit "I."

-4-

13. By letter dated September 13, 2012, Class Counsel advised Canada's Life legal
counsel that the unilateral decision to transfer the assets and liabilities of the Integration
Partial Wind Up members to the Plan is not contemplated by the SSA, and is in violation
of the SSA and the Judgment. Class counsel advised that the Plantiffs would oppose any
and all steps in this regard by Canada Life. Attached to this affidavit at Exhibit "J" is a
true copy of the letter from Koskie Minsky LLP to Canada Life's counsel dated
September 13, 2012.
14.

I swear this Affidavit in good faith and for no other or improper purpose.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario,on
September 20, 2012.

Commissioner for Taking Affidavits
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Court File No. 05-CV-287556CP
ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
DAVID KIDD, ALEXANDER HARVEY,
JEAN PAUL MARENTETTE, CARRY C. YIP, LOUIE NUSPL, SUSAN
HENDERSON and LIN YEOMANS
Plaintiff

- and THE CANADA LIFE ASSURANCE COMPANY,
A.P. SYMONS, D. ALLEN LONEY and JAMES R. GRANT

Defendant
AFFIDAVIT OF MARCUS ROBERTSON
(sworn September 20, 2012)
I, MARCUS ROBERTSON, of the Village of Bath, in the Province of Ontario,
MAKE OATH AND SAY:

1 am a fellow of the Canadian Institute of Actuaries, a former partner in the firm
1.
of Robertson, Eadie and Associates, and was retained by the Plaintiffs in the within
proceeding to provide actuarial advice to the Plaintiffs and Class Counsel. As such, I
have personal knowledge of the matters to which I depose hereinafter. Where my
knowledge is based upon information and belief, I have stated the source of my
knowledge, and verily believe the same to be true.
I have been asked by Class Counsel to swear this Affidavit in support of the
2.
motion by the Representative Plaintiff's of the Integration Partial Wind Up Sub-Class for
a declaration that a proposed transfer of members of the Integration Partial Wind Up
Sub-Class who elected an immediate or deferred annuity to the ongoing portion of the
Canada Life Canadian Employees' Pension Plan (the "Plan") by Canada Life constitutes
a violation of the Surplus Sharing Agreement between the parties (the "SSA").

-2-

As I acted as the actuarial advisor to Class Counsel and the Plaintiffs in the
3.
context of the negotiation of the SSA, I am familiar with its terms. Class counsel as
asked me to describe the annuity purchase process contemplated by the SSA, provide an
overview of the reasons for the decline in the Integration Partial Wind Up surplus in this
case, and to discuss whether or not the $1,000 minimum guaranteed payment to
members of the Integration Partial Wind Up Sub-Class and eligible members of the NonPartial Wind-up Sub-Class under the SSA remains capable of implementation, from an
actuarial perspective, given the reduction of distributable surplus to approximately $3.1

In preparing my affidavit, I have relied upon the following documents prepared
4.
by Canada Life's actuaries ("Mercer"), and provided to me by Class Counsel:
(a)

Report on the Actuarial Valuation for Funding Purposes as at December
31, 2008; and,

(b)

Letter from Benedict 0. Ukonga (Mercer) to Amy Metzger (Canada Life)
dated September 12, 2012, regarding the estimate at August 31, 2012 of
the financial position on a solvency basis of the portions of the Canada
Life Registered Plan affected by the 2005 partial wind-up and the
potential Indago, Adason and Pelican partial wind-ups.

The Partial Wind Ups Generally and the Proposed Annuity Purchase

In very general terms, pension surplus represents the excess value of the assets
5.
held in a pension fund over the value of the pension plan's liabilities, both calculated in a
manner prescribed by regulation. The estimated amount of surplus (if any) in a pension
plan at any given time is actuarially determined and depends upon a number of factors.
One of the most important factors in determining whether or not a pension plan is in
surplus is prevailing interest rates.
In the context of a partial plan wind-up, the value of a plan's surplus is
6.
determined in the context of settling pension plan members' basic pension entitlements.
Under the Pension Benefits Act (the "PBA"), if a pension plan member has not yet
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retired or is not eligible for early retirement, the plan member is required to be provided
with the right to elect one of three options for the settlement of his or her basic pension
benefits: 1) the transfer of the commuted value of his or her basic pension benefit to a
prescribed locked-in retirement vehicle; 2) the purchase of a deferred annuity from an
insurance company; or, 3) the transfer of the commuted value of his or her basic pension
benefit to another registered pension plan, provided the administrator of the proposed
receiving plan consents to the transfer.
For retired pension plan members in receipt of a pension, basic pension benefits
7.
in pay have historically been settled through the purchase of an immediate annuity from
an insurance company.
The pension surplus in respect of a partial wind-up is the amount of assets left
8.
once the foregoing basic pension benefits have been settled.
At the time the Integration Partial Wind Up was declared by Canada Life, a
9.
pension plan administrator who declared a partial wind-up was required to transfer the
member's basic pension entitlements from the pension plan in accordance with the
options described in paragraph 6 and 7 above. These basic requirements were described
by the Financial Services Commission of Ontario ("FSCO"), in Policy W100-231, a
copy of which is attached hereto as Exhibit "A."
10. In accordance with this policy and general regulatory requirements, the terms of
the SSA were drafted in accordance with the requirement to provide Plan members
affected by the Integration Partial Wind Up with their portability options.
11. More recently, FSCO changed its policy with respect to the settlement of basic
benefits for pension plan members affected by a partial plan wind-up, as a result of a
decision of the Financial Services Tribunal. In this policy, Policy W100-232, dated
September 30, 2010, FSCO indicated that:
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fais a result of the December 2, 2009 Financial Services
Tribunal decision respecting an Imperial Oil Limited pension
plan, FSCO will no longer require administrators to purchase
annuities for members affected by a partial wind up who are
entitled to an immediate or a deferred pension. Instead, the
administrator may transfer the assets relating to these pension
benefits to the on-going portion of the pension plan.

12.

A copy of Policy W100-232 is attached hereto as Exhibit "B."

13. It is notable that Policy W100-232 pre-dates the execution of the SSA, which
was made effective as of September 1, 2011. While the parties could theoretically have
negotiated a provision in the SSA that members of the Integration Partial Wind Up
would have their benefits transferred to the ongoing portion of the Plan, they did not do
so. Instead, the application provision of the SSA, section 7(e), provided the following:
The Parties agree that PWU Group Members shall be given
their portability rights under section 73(2) of the Pension
Benefits Act (Ontario) or under a similar provision in the
pension standards legislation applicable to them. Canada Life
will arrange for an annuity to be purchased for any PWU Group
Member who elects to receive (or is deemed to have elected) a
deferred or immediate pension, and the pension provided via
such annuity, including indexation (if any), shall be determined
in accordance with the terms of the Plan. Any annuities
purchased for pensioners or other Plan or New Plan members or
former members in conjunction with the Partial Wind Ups shall
be insured annuities, and, subject to such reasonable
administrative limits as may be imposed by Canada Life,
annuities shall only be purchased for an amount that on the date
of purchase is within the Assuris limits. The Parties agree that
any annuities will be purchased following a competitive bidding
process, which may include as potential annuity providers
Canada Life and/or any of its affiliates.
14.

Based upon

the information that was provided to Class Counsel, I understand that

Canada Life was unable to obtain any quotes from insurance companies in respect of the
required annuity purchase.
15. From the standpoint of individuals who elected or are deemed to have elected the
purchase of a deferred or immediate annuity, there would likely be little impact on the
member in terms of the actual value of the pension received during retirement, whether
the pension was paid from the ongoing Plan, or by an insurance company through an
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annuity contract. The main differences relate to the nature of the risk and benefit
security associated with a particular form of basic benefit settlement, as:
A pension paid from the ongoing Plan relies upon the, inter alia, the
value of the assets in the underlying Plan fund, and the solvency of the

(a)

Plan sponsor, to guarantee the benefit; whereas,
A pension paid through an annuity contract is secured through the
contract with the insurance company providing the annuity, and is,
depending upon the amount of the monthly pension being paid through
the annuity, guaranteed by an insurance industry organization called

(b)

Assuris.
Reasons for the Decline in the Integration Partial Wind Up Surplus
16. The most significant reason for the decline in the Integration Partial Wind Up
Surplus relates to a dramatic increase in the cost of settling the basic pension benefits of
the members of the Integration Partial Wind Up.
17. With any pension plan wind up (full or partial), the estimated surplus at the
effective date of the wind-up and the actual surplus existing at the completion of the
wind up can differ, for several reasons, including 1) data changes (membership data
must be confirmed as part of the wind up process), 2) member elections (as noted above,
some members have the option of accepting lump sum settlements of their entitlements
or having their entitlement purchased from an insurance company, 3) investment returns
that are different from the returns assumed at the effective date of the wind up, and 4)
differences between the estimated and actual costs of purchasing annuities.
18. In this case, the partial wind up was declared by Canada Life effective June 30,
2005 and basic pension benefits of employees affected by this partial wind-up have not
yet been settled.
19. In various correspondences and reports prepared by the Plan's actuary since the
effective date of the partial wind-up, the actuary has identified changes in the estimated
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surplus and the sources of those changes. I have not attempted to aggregate the figures
presented by the Plan's actuary, but instead provide general comments regarding the
changes in estimated surplus over time.
20. The changes in estimated surplus that were due to changes in membership data
were not material.
21. The effect of individual member elections has been to reduce the estimated
amount of surplus. More members than were expected elected pension purchases and
annuity purchase prices have been greater than commuted values available for transfer.
22. Regarding investment performance, it is my understanding that Canada Life took
steps to partially "immunize" the assets associated with the Integration Partial Wind Up,
by moving a significant portion of the assets from equity investments to fixed income
investments.
23. In this case, the asset values in respect of the Integration Partial Wind Up have
not declined, and in fact, the value of the underlying assets has somewhat increased.
24. There have been, however, significant increases since December 31, 2008 in
liabilities related to affected members who elected purchased pensions, and these
increases are largely related to the discount rates used by the Plan's actuary. In the
following paragraph, I discuss guidance provide to actuaries by the Canadian Institute of
Actuaries ("CIA"). For purposes of this document, I limited my comments to guidance
related to valuing fully indexed pensions. Similar comments would apply to the
valuation of non-indexed pensions, although the discount rates were necessarily
different.
25. The CIA has, for several years, provided guidance regarding actuarial bases
(discount rates and mortality assumptions) to be used when estimating the cost of
purchasing annuities for actuarial valuation purposes. In my experience, actuaries
generally follow the CIA's guidance, unless they can support the use of a different basis.
For reports on this Plan, the actuary has followed CIA's guidance consistently.
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26. For ongoing pension plans, actuaries typically use the guidance when performing
solvency and hypothetical wind-up valuations. For pension plans that are being wound
up, whether in whole or in part, actuaries use the guidance to estimate the cost of
purchasing annuities from insurance companies for members for whom pensions will be
purchased in order to complete the full or partial wind-up. The actual cost of the
pensions being purchased is determined by the insurance companies that sell annuities.
27. Of the two assumptions covered by the CIA's guidance, the discount rate
assumption has the greatest impact. I have not estimated the effect of changes in the
discount rates on the estimated purchase prices of pensions and, consequently, the
estimated surplus on the partial wind-up of the Plan, but note that these effects have been
described in various correspondences and reports prepared by Mercer over the past
several years. While I didn't confirm that Mercer's estimates were accurate, they
seemed reasonable, given the discount rates that the actuary was using.
28. For actuarial valuations with effective dates between January 1, 2005 and
December 31, 2007, the CIA offered no guidance to actuaries with respect to pensions
that are indexed in relation to changes in the Consumer Price Index ("CPI"), indicating
that it (the CIA) did not have sufficient information to provide "any direct guidance on
the appropriate basis to be used to value such annuities."
29. For actuarial valuations with effective dates on or after January 1, 2008, the CIA
has consistently recommended, for plans the size of the Plan, that actuaries use the yield
on Government of Canada real-return long-term bonds for pensions that are fully
indexed to changes in the CPI. Although indexed pensions under this Plan are not
necessarily fully indexed to changes in the CPI, the Plan's actuary has made that
assumption and I agree with his assumption.
30. The following table Illustrates the yields on Government of Canada real-return
long-term bonds (CANSIM series V39057) at various dates since December 31, 2007.
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Date
December 31, 2007
December 31, 2008
December 31, 2009
December 31, 2010
December 31, 2011
June 30, 2012
August 31, 2012
September 18, 2012

Yield on GoC
Real-Return Long-Term Bonds
1.91%
2.10%
1.53%
1.11%
0.45%
0.44%
0.40%
0.39%

These rates are measured and reported on a daily basis. In 2012, the yields have
ranged from 0.30% (June 1 st and June 4 th ) and 0.62% (March 19 th ).
31.

Minimum Guaranteed Benefits Under the SSA
32.

Under the terms of the SSA, the Integration Partial Wind Up surplus is to be

divided as follows:
(a)

57.22% to members of the Integration Partial Wind Up group;

(b)

12.44% to eligible inactive members of the Non-Partial Wind Up group;
and,

(c)
33.

30.34% to Canada Life.

Utilizing the most recent estimate provided by Mercer of the Integration Partial

Wind Up surplus, the allocation of surplus as between these three groups is
approximately as follows:
(a)

Integration Partial Wind Up Group: $1.77 million;

(b)

Eligible inactive Non Partial Wind Up Group: $0.39 million; and,

(c)

Canada Life: $0.94 million.
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34.

The SSA provides certain minimum guaranteed surplus payments to certain

members of the Class. These are set out at sections 7(g) and 8(d) of the SSA, which
provide as follows:
7(g)

The minimum surplus allocation to each Eligible MU
Group Member shall be $1,000.

8(d)

The Inactive Eligible Non-PWU Group Surplus
Allocation shall be allocated under the Plan among
Inactive Eligible Non-PWU Group Members (or their
surviving spouse, beneficiary, or estate described in
paragraph 8(f) below, if applicable) pm rata to the wind
up liabilities of such Inactive Eligible Non PWU Group
Members as of June 30, 2005 (or the date immediately
preceding death or cash out, for those individuals whose
liabilities under the Plan were reduced or paid out due
to death or cash out between April 12, 2005 and June
30, 2005), subject to a minimum allocation of $1,000
and having regard to applicable regulatory
requirements.
-

35.

Based upon the most recent report filed with FSCO by Canada Life, as at

December 31, 2008, it was reported that there were 2,146 individuals of the Integration
Partial Wind Up Group, and 1,560 individuals in the eligible inactive Non Partial Wind
Up Group.
36.

Given the available surplus, as estimated at August 31, 2012 by Mercer, the

surplus available for distribution would be insufficient to meet the minimum payments
guaranteed by sections 7(g) and 8(d) of the SSA, as:
(a)

$1.77 million, distributed pro rata amongst the members of the
Integration Partial Wind Up Group, only nets individual surplus
allocations of approximately $825.00 per group member; and,

(b)

$0.39 million, distributed pro rata amongst the members of the eligible
inactive Non Partial Wind Up Group, only nets individual surplus
allocations of approximately $250.00 per group member.
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1 make this Affidavit in good faith and for no other or improper purpose.

SWORN BEFORE ME at the Town of
Picton, in the Province of Ontario, on
Septeniber2i11?2012
(4A-14A/a

Marcus Robertson
Comi ¶

er for Taking Affidavits

Kenneth Gregory Manlove
Barrister, Solicitor &

Notary Public
Province of Ontario
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Introduction
.At the request of the Canada Life Assurance Company ("Canada Life" or the "Company"), we have
prepared this report on the financial position of the portion of the Canada Life Canadian Employees
Pension Plan (the "Plan") affected by the June 30, 2005 partial wind-up of the plan (the "partial
wind-up group) as at August 31, 2012.

Purpose
The purpose of this report is to:
•

Determine the liabilities of the members of the partial wind-up group who did not elect the
transfer option ('remaining partial wind-up members") and whose liabilities will be transferred to
the ongoing portion of the Plan as at August 31, 2012;

•

Determine the surplus remaining in the partially wound-up portion of the Plan as at August 31,
2012 after the transfer is complete;

•

Satisfy the requirements of the Financial Services Commission of Ontario (FSCO) regarding the
distribution of assets from the partially wound-up portion of a pension plan.

The information contained in this report was prepared for the internal use of Company and for filing
with the Financial Services Commission of Ontario. This report is not intended or suitable for any
other purpose.

June 30, 2005 Partial Wind-Up
A partial wind-up was declared by Canada Life as a result of the workforce integration measures
taken after the acquisition of the Company by The Great-West Life Assurance Company ("GreatWest Life") on July 10, 2003. All members of the Plan whose employment with Canada Life
terminated in conjunction with the integration, other than those members of the plan who were
employed in the province of Quebec, have been included in the partial wind-up. This includes
members whose employment was terminated during the integration period by Canada Life, as well
as those who resigned or retired voluntarily. It also includes those members who were informed
during the integration period that their employment would be terminated as a result of the
integration and whose employment was terminated after June 30, 2005. The integration period
started effective July 10, 2003, the date Canada Life was acquired by Great-West Life, and ended
on June 30, 2005 (the "Partial Wind-Up Date").
On September 4, 2003, the Superintendent approved Canada Life's request to commence monthly
pension payments from the pension fund to those members and former members of the Plan who
are eligible for, and who elect to receive, an immediate pension.
A report on the partial wind-up of the Plan as at June 30, 2005 was filed with the Superintendent of
the Financial Services Commission of Ontario (the "Superintendent") in March, 2006.
Mercer (Canada) Limited
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On April 14, 2011, the Superintendent approved the distribution of basic benefits for the partial
wind-up group as set out in the June 30, 2005 partial wind-up report.
On and around June 30, 2011, benefit statements were distributed to all members of the partial
wind-up group. Members were given the option of either electing a lump sum transfer of their
benefit entitlements from the pension fund, or to have a deferred or immediate annuity purchased
on their behalf. Lump sum transfers were made to members who elected the lump sum transfer
option. These lump sums were made as members' elections were received.
On May 14, 2012, requests for annuity quotes for the remaining partial wind-up members were
submitted to seven insurance companies in Canada. By June 12, 2012, all of the seven insurance
companies had declined to quote on the annuities. As a result of the inability to purchase annuities
for the remaining partial wind-up members, the Company has decided to transfer these members'
liabilities back to the ongoing portion of the Plan.
In accordance with FSCO Policy W100-233, because members' initial benefit statements indicated
that annuities would be purchased, Canada Life will be providing the remaining partial wind-up
members with revised statements indicating the following:
Annuities will no longer be purchased and members' benefits will be payable (or continue to be
paid) from the Plan;
•

Any subsequent settlement of benefits will be subject to the terms of the Plan and the funded
status of the Plan at that time; and

•

Members can re-elect to transfer the lump sum value of their benefit entitlements out of the
Plan.

Lump sum transfers will be made to any remaining partial wind-up member who elects a lump sum
transfer on their revised benefit statement. The effects of any lump sum transfers on the liabilities
transferred to the ongoing portion of the Plan will be reflected in a subsequent (or final) report on
the June 30, 2005 partial wind-up. In addition, the treatment of any remaining surplus will also be
dealt with in a subsequent (or final) report on the June 30, 2005 partial wind-up.

Calculation Methodology, Assumptions and Data
Our calculations reflect the provisions of the Plan as at December 31, 2011. A summary of the
main plan provisions can be found in our December 31, 2011 actuarial valuation report.
Our calculations reflect the asset information in respect of the partial wind-up group provided to us
by Canada Life. Details of the assets are provided in Appendix A.
Our calculations are based on the remaining members of the partial wind-up group as at August 31,
2012, A summary of the membership data is provided in Appendix C.
In accordance with the FSCO Policy W100-233, we have estimated the liabilities of the remaining
partial wind-up members based on the guidance on estimating the cost of annuities in the
2
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educational note published by the Canadian Institute of Actuaries' Committee on Pension Plan
Financial Reporting effective on August 31, 2012. Appendix B provides a summary of the
assumptions used.
This report has been prepared on the assumption that all of the assets of the pension fund that
have been allocated to the partial wind-up group are available to meet all of the claims in respect of
the partial wind-up group.
On July 29, 2004, the Supreme Court of Canada dismissed the appeal in Monsanto Canada Inc.
versus Superintendent of Financial Services ("Monsanto"), thereby upholding the requirements to
distribute surplus on partial plan wind-up under The Pension Benefits Act (Ontario). The decision
has retroactive application and applies on the termination of Ontario employees if they are included
in a partial plan wind-up, regardless of the province in which the pension plan is registered.
With the exception of the June 30, 2005 partial wind-up of the Plan, we are not aware of any other
partial plan wind-up having been declared in respect of the Plan where the Monsanto decision may
apply. In preparing these estimates, we have therefore assumed that the portion of the Plan's
assets allocated to the partial wind-up group are available to cover that group's estimated liabilities.
The subsequent declaration of a partial wind-up of the Plan where Monsanto may apply in respect
of a past event, or disclosure of an existing past partial wind-up, could cause an additional claim on
Plan assets (and consequent re-allocation of the assets allocated to the partial wind-up group), the
consequences of which would be addressed in a subsequent report. We note the discretionary
nature of the power of the regulatory authorities to declare partial wind-ups and the lack of clarity
with respect to the retroactive scope of that power. We are making no representation as to whether
the regulatory authorities might declare a partial wind-up in respect of other events in the Plan's
history.

Subsequent Events
Lump sum transfers will be made to any remaining partial wind-up member who elects a lump sum
transfer on their revised benefit statement. After checking with representatives of the Company, to
the best of our knowledge there have been no other events subsequent to August 31, 2012, which,
in our opinion, would have a material impact on the results in this report.

3
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Valuation Results — Hypothetical Wind-up
The estimated financial position of the partial wind-up group as at August 31, 2012, compared with
that of the previous valuation, is as follows:
00.31.2012

12.31.2011

$312,707,000

$318,205,000

$6,866,000

$6,557,000

$0

$0

Assets
Market value of assets
Increased asset allocation to PWU group
in-transit benefit payments

$316,000

$390,000

($14,700,000)

($11,800,000)

Provision for future termination expenses

($12,700,000)

($13,000,000)

Wind-up assets

$292,489,000

$300,352,000

$0

$0

Crown DC balances
Pending expense reimbursements

Present value of accrued benefits for:
•

active members

•
•

pensioners and survivors

$124,121,000

$124,698,000

deferred pensioners

$162,206,000

$157,742,000

O pending payouts
• Crown DC members

$123,000

$6,230,000

$316,000

$390,000

$286,766,000

$289,060,000

$5,723,000

$11,292,000

1.06

1.08

Total wind-up liability
Wind-up excess (shortfall)
Transfer ratio

4
Mincer (Canada) Limited

C
I■AMSPI-A

N NAN

n

REPORT ON THE TRANSER OF THE LIABILITIES OF THE
REMAINING PORTION OF THE 2005 PARTIAL WIND-UP TO
THE ONGOING PORTION OF THE PLAN

202

THE CANADA LIFE ASSURANCE COMPANY

Reconciliation of the Financial Position
A reconciliation of the financial position at the last valuation (i.e. a wind-up excess of $11,292,000)
to the estimated financial position at August 31, 2012 (i.e. a wind-up excess of $5,723,000) is as
follows:

Wind-up excess (shortfall) as at previous
valuation

$11,292,000

Interest on liabilities at 2.8% per year

($5,333,000)

Net investment return on assets and pending
transfer

$5,424,000

Impact of actual settlement elections

$1,321,000

Impact of changes in the estimated cost of
purchasing annuities

($5,144,000)

interest on pending expense reimbursements

($2,177,000)

Decrease in provision for future termination
expenses
Net impact of other elements of gains and losses
Estimated wind-up excess (shortfall) at August
31, 2012

$300,000
$40,000
$5,723,000

5
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3
Actuarial Opinion
In our opinion, for the purposes of determining the liabilities of the remaining members of the partial
wind-up group that will be transferred to the ongoing portion of the Plan, and the surplus (if any)
remaining in the partially wound-up portion of the Plan:
•

the membership data on which the calculations are based are sufficient and reliable,

•

the assumptions are appropriate, and

•

the methods employed are appropriate

This report has been prepared, and our opinions given, in accordance with accepted actuarial
practice in Canada and in accordance with the policies of the Financial Services Commission of
Ontario.

Benedict O Ukbnga

Dougfas Jo nso

Fellow of the Society of Actuaries
Fellow of the Canadian Institute of Actuaries

Fellow of the a ety of Actuaries
Fellow of the Canadian Institute of Actuaries

October 11, 2012

October 11, 2012

Date

Date
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Appendix A
Plan Assets
The pension fund is held in trust by the trustees. In preparing this report, we have relied upon fund
statements prepared by The Canada Life Assurance Company.
We have also relied on information provided by the Canada Life Assurance Company regarding the
defined contribution account balances for those partial wind-up members who accrued defined
contribution benefits during 1999 as well as information on pension plan cash flows (e.g. monthly
benefit payments, lump sum benefit payments, and expenses), from December 31, 2011 to August
31, 2012 in respect of members of the partial wind-up group.
A reconciliation of the assets allocated to the partial wind-up group from the date of the last
valuation to August 31, 2012 and before pending expense reimbursements is as follows:
DB Assets only

January 1

2012

$318,205,000

PLUS
Members' contributions
Company's contributions
Investment income & net capital gains (losses)

$0
$0
$5,879,000
$5,879,000

LESS
Pensions paid and lump sums paid

$11,377,000
$11,377,000

August 31
Gross Rate of return

$312,707,000
1,9%

In addition to the assets shown above, there is a pending asset transfer of $6,866,000 as at
August 31, 2012 from the ongoing portion of the Plan to the partial wind-up group. There is also
$14,700,000 of pending expense reimbursements payable to the Company. As a result, the total
market value of assets for the partially wound up portion of the Plan (before the provision for future
termination expenses) is $304,873,000.

7
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Appendix B
Actuarial Methods and Assumptions
Valuation of Assets
For this valuation, the market value of the assets allocated to the partial wind-up group is used.

Valuation of Liabilities
No benefits payable on plan wind-up were excluded from our calculations.
We have considered that members under the earliest retirement age specified in the Plan would be
entitled to a deferred pension payable from their normal retirement date or such earlier age for
which plan eligibility requirements have been satisfied at their employment termination date.
Members over the earliest retirement age specified in the Plan are considered to be entitled to an
immediate pension, reduced in accordance with the plan rules. We have also considered that
Ontario and Nova Scotia members whose age plus years of service equal at least 55 at their
employment termination date would be entitled to a deferred pension payable from the age that
would produce the greatest value if employment were to have continued for the purpose of
determining eligibility for early retirement benefits. For each individual plan member, accumulated
contributions with interest plus 50% of the present value of the pension accumulated are
established as a minimum actuarial liability.
All remaining partial wind-up members elected, or were deemed to elect, to have their benefits
settled through the purchase of immediate or deferred annuities.
We have estimated the cost of purchasing these annuities in accordance with the Canadian Institute
of Actuaries' Educational Note: Assumptions for Hypothetical Wind-up and Solvency Valuations with
Effective Dates Between December 31, 2011 and December 30, 2012 and applicable for August 31,
2012.
We have not included a provision for adverse deviation in these calculations.
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The assumptions are as follows:
August 31, 2012

December 31, 2011

Form of benefit settlement elected by member:

Annuity purchase

All remaining members are assumed to elect to receive their benefit entitlement
in the form of a deferred or immediate pension. These benefits are assumed to
be settled through the purchase of deferred or immediate annuities

Benefits assumed to be settled through annuity purchase
Immediate retirement
Nominal interest rate
Indexed: 2.36% per year
Non-indexed: 3.04% per year
Deferred retirement

Immediate retirement

Indexed: 2.46% per year
Non-indexed: 3.31% per year
Deferred retirement

Indexed: 3.31% during the deferral
Indexed: 3.04% during the deferral
period, 2.36% after commencement
period, 2.46% after commencement
Non-indexed: 3.04% per year
Non-indexed: 3.31% per year
UP 94 with generational mortality
UP 94 with generational mortality
Mortality rate
improvements (sex distinct)
improvements (sex distinct)
2.0% per year
1.95% per year
inflation
We have assumed that the life
We have assumed that the life
insurance company would price the
insurance company would price the
annuities as if they were fully indexed
annuities as if they were fully indexed
for inflation.
for inflation.
$13 million
Provision for wind-up expenses l : $12.7 million
Based on actual pensionable earnings
Based on actual pensionable
Final average earnings
earnings over the averaging period
over the averaging period
80% of currently single and 100% of currently married Members will have a
Family composition
spouse on the earlier of death or retirement. Where available, we have used the
actual difference between the age of the member and the spouse. Otherwise,
we have assumed that the male partner will be three years older than the female
partner.

I

Provided to us by Canada Life
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Appendix C
Membership Statistics
The estimated financial position is based on the membership data of the partial wind-up group as at
August 31, 2012.
We have applied tests for internal consistency, as well as for consistency with the data used for the
previous valuation. These tests were applied to membership reconciliation, basic information (date
of birth, date of hire, date of membership, gender, etc.), accrued pensions, credited service,
contributions accumulated with interest and pensions to members whose pensions had
commenced. Lump sum payments and pensions to retirees were compared with corresponding
amounts reported in financial statements. The results of these tests were satisfactory.
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Plan membership data is summarized below.
08,31.12

12,31.11

Remaining Deferred Pensioners
Number
Total annual pension
Average annual pension
Average age

1,092

1,158

$8,500,917

$8,710,497

$7,785
47.1

$7,522
46.2

Remaining Pensioners and Survivors
Number
Total annual lifetime pension

Average annual lifetime pension
Average age

256

256

$5,326,316
$20,806

$5,326,316
$20,806

64.1

63.5
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Distribution of Remaining Inactive Members Affected by the Partial Wind-Up
By Age Group as at 08.31.2012

Deferred Pensioners
Age

Number

Pensioners and Survivors

Average
Annual Pension

Number

Average
Annual Pension

<45

446

$3,435

45 - 49

270

$8,760

50 - 54

211

$11,151

1

55 - 59

129

$15,239

52

60 - 64

34

$8,256

90

$23,186

65 - 69

1

*

88

$21,575

70 - 74

1

24

$20,165

256

$20,806

1

$15,833

75 - 79
80 - 84
85 - 89
90 - 94
95 - 99
100 +

Total

1,092

$7,785

* For confidentiality reasons, average pensions are not shown for age groups with 2 or fewer members.
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A )en
Employer Certification
With respect to the Report on the Transfer of the Liabilities of the Remaining Portion of the 2005
Partial Wind-up to the Ongoing Portion of the Canada Life Canadian Employees Pension Plan, as
at August 31, 2012, I hereby certify that, to the best of my knowledge and belief:
a copy of the official plan documents and of all amendments made up to August 31, 2012, were
provided to the actuary and is reflected appropriately in the summary of plan provisions
contained in the filed December 31, 2011 valuation report,
the asset information summarised in Appendix A is reflective of the Plan's assets allocated to
the 2005 partial wind-up group,
•

the membership data provided to the actuary included a complete and accurate description of
every person within the partial wind-up group who is entitled to benefits under the terms of the
Plan, and

•

all events subsequent to August 31, 2012 that may have an impact on the results shown in this
report have been communicated to the actuary.

'(

L L/ C

A■: (-)7:31A:..5e.: ,

(

A)

Name

13
M e r (Canada) limited

140'

MARSH & MCLENNAN
COMPANIES

REPORT ON THE TRANSER OF THE LIABILITIES OF THE
REMAINING PORTION OF THE 2005 PARTIAL WIND-UP TO
THE ONGOING PORTION OF THE PLAN

11144 MERCER

THE CANADA LIFE ASSURANCE COMPANY

Mercer (Canada) Limited
161 Bay Street, P.O. Box 501
Toronto, Ontario M5,1255
+1 416 868 2000
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BARRISTERS & SOLICITORS

November 18, 2013

Mark Zigler
Direct Dial: 416-595-2090
Direct Fax: 416-204-2877
mzigler@kmlaw.ca

Via Email fjtaggart@yahoo.com

Mr. Fred Taggart
Dear Mr. Taggart:
Re:

David Kidd, et al v. The Canada Life Assurance Company, et al
Court File No. 05-CV-287556 CP
Our File No. 04/0157

We have been asked to respond to your email to the CLPENS Executive Committee with
questions concerning the litigation and the Revised Amendment to the SSA.
The plaintiffs will also make the content of this letter available to all class members via a
"Q&A" on class counsel's website.
1. Plan Expenses

You have suggested that the Plan expenses claim, particularly the pre-1994 plan expenses, has
greater merit than Class Counsel has articulated.
The Plan expense claim was carefully researched at the
Simply put, we disagree.
commencement of the case. The plaintiffs relied on the lower court decision in Nolan v. Kerry,
and advanced their position vigorously and used it to positive effect in achieving the framework
for the Surplus Sharing Agreement ("SSA").
However, certain risks were identified at the outset, and CLA always strongly opposed the Plan
expenses claim. The following concerns about the expenses claim have always been present:
1) Whether the reference to "the Company" in clause 7 of the 1965 Trust Deed
concerning Plan expenses referred to the Company paying the expenses itself
or whether the Company was simply nominated under the trust deed to pay
the expenses out of the pension contributions it was required to hold under the
Trust Agreement — described as "deposited with the Company by the
Trustees";
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2) The exact nature of the expenses incurred before 1994 and whether those
expenses, such as certain embedded investment fees or expenses associated
with the real estate investments of the fund could be implied as reasonably
permitted to be borne by the fund notwithstanding clause 7;
3) If the Company was required to pay the Plan expenses itself, whether the
power to amend the Trust Deed or Plan regulations in clause 7 of the Trust
Deed permitted the amendment concerning Plan expenses made effective
December 31, 1993, and,
4) Whether any complaint concerning the 1993 expenses amendment and any
expenses incurred prior to that time was statute barred by 2005 due to the
passage of time.
In order to succeed on the pre-1994 Plan expenses claim, the class would need to insist at least in
part on the strict application of the wording of the 1965 Trust Deed. That same 1965 Trust Deed
also indicates at clause 10(c) that on the dissolution of the pension fund any excess money
remaining after the satisfaction of the Plan's basic obligations are "payable to the Company".
This clause suggests that any surplus in the plan on a wind-up should go to the company. As you
know we have made many arguments against the enforceability of this particular clause on
behalf of the class in achieving the surplus distribution for class members and indeed any viable
settlement of this matter.
Perhaps most importantly in response to your point, the class members have leveraged a
substantial benefit from the Plan expenses claim. That claim was used in part to negotiate the
favorable overall rate of surplus division and all of the settlement benefits for class members
who are not members of any partial wind-up group (pensioners, deferred/vested members, and
active employees). This is a considerable achievement in this litigation and one which we urge
you and the other class members to recognize.
The interpretation of pension plan documents is a very uncertain matter and there are
considerable risks to the class in insisting on strict interpretations. Our view is that a review of
those materials reveals quite clearly how well the class will fare under the Revised Amendment
to the SSA relative to the risks of the case. We have stressed consistently to class members that
risks have to be assessed along with the potential for upside in the matter. We understand you
believe that the pension assets are "your money" or money owned by the class members — but as
a legal matter, the issue is far from clear. Further the plaintiffs have the responsibility to manage
those risks for the class.
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Additionally, Koskie Minsky LLP was counsel for the pension beneficiaries in Nolan v. Kerry.
The decision of the Supreme Court of Canada was released after the first SSA terms were
reached and it dealt a blow to the strength of the Plan expenses claim.

Nolan v. Kerry stands for the proposition that the payment of pension plan expenses is necessary
to ensure the continued integrity and existence of the pension plan — all of which is a benefit to
employees. The court further held that the payment of plan expenses out of a pension plan does
not constitute a revocation of trust — because the plan expenses are paid for the benefit of plan
members. In addition, the court interpreted common pension text language in a way to impliedly
permit certain expenses to be properly charged to a pension fund. As a result, the Supreme Court
has held that there is nothing fundamentally wrong or objectionable with respect to the payment
of plan expenses using the assets of a pension plan.
We and the plaintiffs recognize that the decision likely supports the notion that certain of the pre1994 expenses (such as investment management or real estate investment-related expenses for
example) could be implied to have been properly paid out of the Plan. Further, the decision
likely supports the contention that CLA could have amended the Trust Deed in respect of
expenses without committing any revocation of trust. The other terms of the Trust Deed and
Plan regulations must also be considered under the analytical framework set out in Nolan v.
Kerry. However for the reasons we have already indicated, that is no certain matter in respect of
the terms of the Canada Life plan.
Had the framework for the SSA not been reached prior to the Supreme Court of Canada's
decision in Nolan, the likelihood of any recovery for all non-PWU class members would have
been very low.
2. The Monsanto Decision and the PBA

Koskie Minsky LLP acted for the pension plan members in the Monsanto case and made
arguments before the Supreme Court of Canada. It follows that Monsanto is well understood by
the plaintiffs and the advisors to the class.
Respectfully, you are not interpreting the decision correctly. You are incorrect that Monsanto
stands for the proposition that the surplus amount calculated at the effective date of the partial
wind-up is the amount which the employer is bound to distribute to eligible plan members. In
this case, you assert that the amount of surplus from 2005 is approximately $93 million.

Monsanto stands for the principle that s. 70(6) of the Pension Benefits Act requires an employer
to distribute a pro rata share of any surplus existing in a pension fund attributable to the
employees affected by a partial wind up, but that entitlement to surplus must be determined
separately. Further, no surplus assets may be determined or distributed until all basic and
enhanced pension benefits and liabilities are discharged. In other words, surplus assets must be
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dealt with after a partial wind up, but Monsanto does not say to whom it must be paid, or how to
measure how much should be paid. We have reviewed the paragraphs you have cited to us for
particular attention. We can advise you that many of those paragraphs simply recite the positions
of parties to the case and stand for no legal propositions. The other paragraphs reflect the fact
that the court determined that the payment of surplus to plan members should be made in
conjunction with a partial wind-up on its "effective date" as opposed to delaying any distribution
until the occasion of a full wind-up of the plan.
Most importantly, Monsanto does not decide when the "effective date" of a partial wind up must
be — other than that in the case of a partial wind-up, it must not await a full wind-up of the plan.
Also, the Monsanto decision does not contend with the many additional approvals and mechanics
which are involved in ascertaining the "effective date" of the partial wind-up and in determining
the ultimate distribution of a partial wind-up surplus to plan members.
The "effective date" of a partial wind-up is a matter which involves considerable flexibility and
which is subject to oversight by FSCO. The "effective date" is determined through s. 68(5) and
(6) of the Pension Benefits Act. Together, these sections direct that the date shall not be earlier
than the cessation of deduction of member contributions to the plan, the date notice is given to
members of a wind-up or on any other date ordered by the Superintendent of FSCO. FSCO
policy W100-102 states as follows at page 5: "The effective date of a wind up may not be
obvious in some circumstances, such as where there are a series of terminations of employment
related to downsizing" — a statement which fairly reflects the circumstances surrounding the
Integration Partial Wind-Up at Canada Life.
Next, even once the effective date has been determined, there are many steps to be completed in
conjunction with a partial wind-up involving a surplus distribution. As a practical matter, those
steps generally take years to complete. FSCO policies and approvals impact the surplus
distribution process, the timing of distribution and the valuation of the assets which can be
distributed. In particular, we attach FSCO policy W100-233 for your review. The policy
identifies requirements to complete in valuing and providing for the liabilities of the pension
benefits payable to plan members. You will appreciate that the valuation of the liabilities in that
exercise will impact the value of the partial wind-up surplus. The policy also makes clear that
the valuation of the plan assets, including surplus assets, associated with the partial wind-up will
continue to fluctuate between the effective date of the partial wind-up and the payment date. See
in particular page 3 of the policy at paragraph 3 under the heading "Timing of the Transfer of the
Assets and Liabilities of the Affected Group" where FSCO establishes requirements for the
employer in a case where "the financial position of the wound up portion of the fund after the
wind up effective date shifts to a deficit position".
As is clear, all final surplus distributions which are approved by FSCO pursuant to its
policies are not estimates and are based on those precise surplus assets which remain after
the payment of all plan liabilities through annuities, commuted value payments or by some
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other means. In addition, as is obvious in the case of the Canada Life Plan, there are often
contests between the employer and the plan members regarding the entitlement to surplus assets.
Those contests must be resolved and valuation work must be completed in respect of any surplus
sharing agreement or any court-ordered resolution of the matter. Further Court and Regulatory
approvals must be obtained before the distribution of assets can occur.
It is simply not the case that the distributable surplus in this case is or should be $93 million, nor
is there any support for that assertion in law or in applicable FSCO policy.

3. Commuted Value Calculations
We also do not agree with your criticisms of the basis on which commuted values were
calculated for class members. Payment of commuted values was approved by FSCO pursuant to
its processes and policies and with regard to applicable actuarial standards for commuted value
payments to Plan members. Section 29(2) of the Pension Benefits Act Regulation require the
calculation of commuted value of a pension on a partial wind up to be determined as of the
effective date of the wind-up. The argument you advance would cause the date of the commuted
value calculations to be moved to a different date. Such a variation of the date would contravene
the requirement prescribed by the Regulation.
We refer you to FSCO policy T-800-401 which was in effect at the time of the IPWU Report.

4. Class Counsel Fees
You have asked that the plaintiffs revisit the retainer arrangements of counsel after taking the
benefit of our assistance for over 8 years of litigation undertaken at counsel's risk.
Class counsel fees are subject to court approval. The plaintiffs believe that the revised fees,
including a waiver of $1 million, are fair and reasonable for the very considerable work done and
risk taken by Class Counsel in this case.
Class counsel have proposed a much reduced fee for approval by the court. That was done as we
have continued to invest very considerable time in the conduct of the matter. More than two
years' worth of additional legal work will have been devoted to the matter since the problems
emerged with the original SSA without any additional compensation to counsel. In the end,
counsel expect to be paid an amount that is very close to the straight legal time contributed to the
case with little or no compensation for the risk we took or the delay in receiving payment for the
legal work provided to the class throughout.

5. CLPENS Legitimacy
On the issue of CLPENS Executive Committee legitimacy, neither CLPENS nor its executive
has any legal standing in this case. The individuals who signed the original SSA have continued
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to work with and support the plaintiffs throughout this process and were also asked to sign the
Revised Amendment to the SSA. Their names appear on Amendment #3 to the SSA for
continuity of that requirement. Nothing concerning CLPENS and its processes have prejudiced
the Class Action process.
The plaintiffs are, and always have been the parties who must direct the lawsuit and be
accountable for it to the Court. The Class Proceedings Act empowers them as representatives to
file the claim, to prosecute and/or to settle it subject to court approval. Class counsel advises the
plaintiffs and represents the interests of class members, including those in the CLPENS group.
At this stage of the litigation, communications must be vetted through the courts under the usual
process for class action notice approval. The communications and objection rules under class
action process have to run their course.
If you have any questions, please do not hesitate to contact us.
Yours truly,
MINS LLP

Mark Zigler
MZ: dgs
Enclosures (
Clio M. Godkewitsch (Koskie Minsky LLP)
Jonathan Foreman (Harrison Pensa LLP)
102004 \ 040157 \Letters \ SENT l20131Letter to F. Taggart Nov18 2013 (CMG). docx
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SECTION:

Wind Up

INDEX NO.:

W100-233

TITLE:

Distribution of Benefits on Partial Wind Up Where Immediate or Deferred Pensions
are Not Purchased

APPROVED BY:

Superintendent of Financial Services

PUBLISHED:

FSCO website (June 2010)

EFFECTIVE DATE:

March 10, 2010

Note: Where this policy conflicts with the Financial Services Commission of Ontario Act, 1997, S.O. 1997, c. 28 (FSCO
Act), Pension Benefits Act, R.S.O. 1990, c. P.8 (PBA) or Regulation 909, R.R.O. 1990 (Regulation), the FSCO Act, FAA
or Regulation govern.
Note: The electronic version of this policy, including direct access to all linked references, is available on FSCO 's
webs ite at www.fsco.gov.on.ca . All pension policies can be accessed from the Pensions section of the website through
the Pension Policies link.
Administrators of pension plans (administrators) are no longer required to purchase annuities for members affected
by a partial wind up who are receiving pension payments, or who chose or were deemed to have chosen a deferred
pension (Affected Group). However, administrators may still purchase annuities for the Affected Group, as provided
under section 43 of the PEA, if it determines that it is prudent to do so.
This policy outlines a procedure for administrators to follow in the event that the administrator chooses not to
purchase annuities for the Affected Group. This policy also provides guidance on the determination of the value of
the liabilities for the Affected Group and the timing of the transfer of the assets and liabilities relating to the Affected
Group to the on-going portion of the pension plan. Unless specifically noted otherwise in this policy, the term
"transfer" refers to the transfer of the assets and liabilities of the Affected Group.
Please note that this policy does not apply to members affected by the partial wind up who are eligible and have
elected a transfer of the commuted value of the pension benefit out of the pension plan under section 42(1) of the
PEA.
If administrators and their agents have questions about plan wind ups, they should refer to the PEA and Regulation.
Additional information may also be obtained from other policies published by FSCO that deal with wind up issues.
Policies are intended to clarify the interpretation of the PEA and Regulation in certain situations and to assist
administrators and their agents in understanding the requirements of the PBA, Regulation and FSCO's practices so that
full compliance can be achieved.
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Background
The July 29, 2004 Supreme Court of Canada decision in respect of Monsanto Canada Inc. required the distribution
of any surplus related to the wound up portion of the plan as part of the partial wind up process in order to complete
the distribution of assets related to the partial wind up. In this process, the administrator was required to distribute
all of the assets of the plan associated with the partial wind up. To satisfy that requirement, the Superintendent took
the position that the purchase of annuities was necessary to settle the benefits that were payable to members, former
members (including retired members) and other persons affected by the wind up who did not elect a transfer of the
commuted value of their benefits. However, on December 2, 2009, the Financial Services Tribunal in a decision in
respect of an Imperial Oil Limited pension plan held that administrators may satisfy the requirement to distribute
plan assets related to the Affected Group's benefits on partial wind up by transferring the assets to the on-going
portion of the plan and are not required to purchase annuities for this group.
Communicating the impact of the decision not to purchase annuities
In the event of a partial wind up, the plan administrator will need to make a decision as to whether or not to purchase
annuities for some or all of the Affected Group. This decision must be communicated to FSCO and to all persons
affected by the partial wind up.
If the administrator decides not to purchase some or all of the annuities, the administrator will be required to transfer
the assets and liabilities in respect of the members of the Affected Group who chose to receive their pension benefits
from the pension plan, to the on-going portion of the pension plan in order to complete the distribution of assets
related to the partial wind up (Note: The transfer is said to be a notional transfer as the assets and liabilities of the
Affected Group will simply remain in the plan).
FSCO will require the administrator to advise all persons affected by the partial wind up as to the impact on their
pension benefit when a pension payment is being provided under the pension plan as opposed to it being provided
through an annuity purchased from an insurance company. This information is to be included in the individual
statement issued to all persons affected by the partial wind up (setting out the person's entitlement under the plan and
the options available to those persons) as required under section 72(1) of the PBA and section 28(2) of the
Regulation. The information being provided should clearly indicate that their pension benefits will be payable or
continued to be payable from the pension plan and that any subsequent settlement will be subject to the terms of the
plan and its funded status at that time.
Partial Windup Reports already Filed
In a situation where a partial wind up report has been filed with FSCO indicating that annuities are to be purchased
for the Affected Group and the administrator subsequently decides not to purchase the annuities, the administrator is
required to advise FSCO of the decision, revise the report to reflect the change and file the revised report with FSCO
for review. Furthermore, for those members who made elections based on the administrator' s previous decision to
purchase annuities, the administrator is required to provide a revised statement to the Affected Members who made
an election to receive an immediate or deferred pension on the premise that annuities will be purchased for them.
The revised statement will include the information described above where annuities are not being purchased.
Basis for Determining the Value of Immediate and Deferred Pensions
Section 29(8) of the Regulation does not permit the payment of commuted values or purchase of annuities until the
partial wind up deficit, if any, has been fully funded (except for a payment of the current value of any additional
voluntary and/or required contributions made by the member employee prior to the wind up date). Where there is a
partial wind up deficit as at the wind up date, section 31(2) of the Regulation requires additional funding over no
more than 5 years annually in advance or funding by way of an immediate lump sum.
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Where annuities are purchased for the Affected Group through an insurance company, the cost to fully settle the
liabilities is known and the wind up surplus or deficit is calculated as the difference between the assets allocated to
the partial wind up group and the sum of the following:
commuted value entitlements (for eligible members who elect commuted value transfers under section 73(2)
of the PBA),
any cash lump sum payment payable under sections 39(4), 50, 63(2), 63(3) and 63(4) of the PBA,
the annuity purchase premium paid to a life insurance company (for members who are eligible for and chose
or were deemed to have chosen an immediate or a deferred pension), and
partial wind up expenses.
Where an administrator chooses not to purchase annuities for the Affected Group, the wind up surplus or deficit is
calculated the same way as above except that, instead of an actual annuity purchase premium paid to a life insurance
company, the value of the immediate and deferred pensions would be based on the applicable guidance from the
Educational Notes published by the Canadian Institute of Actuaries' Committee on Pension Plan Financial Reporting
for the purpose of estimating annuity premiums as at the date a determination is to be used.
Timing of Transfer of the Assets and Liabilities of the Affected Group
Where there is a deficit as at the partial wind up date, section 75 of the PBA and section 31 of the Regulation require
additional contributions to be made into the pension fund by the plan sponsor to increase the level of the funded position
of the wind up assets to 100%. Until this funding is complete (either by way of amortized payments over no more than 5
years or an immediate lump sum), the administrator is required to track the assets and liabilities relating to the partial
wind up separate and apart from the assets and liabilities relating to the on-going portion of the pension plan. When there
is no further amount to be funded under section 75 of the PBA, the transfer of the assets and liabilities relating to the
Affected Group to the on-going portion of the pension plan can occur once written confirmation from the actuary of full
funding of the partial wind up is received by FSCO. FSCO will also require administrators to provide written
confirmation to FSCO that the transfer of the assets and liabilities of Affected Group to the on-going portion of the
pension plan has occurred. Confirmation about the transfer as set out above can be included in the annual reports
required by section 32 of the Regulation, or can be provided in a separate letter addressed to the Superintendent.
In a situation where the sponsor of a pension plan is required to fund a partial wind up deficit and the financial position of
the wound up portion of the pension fund after settlement of all benefits reveals there are assets remaining, the employer
may apply for a refund of overpayment of contributions (under section 78(4) of the PBA) equal to an amount that is not
in excess of the required payments made to fund the partial wind up deficit. If, after the refund of overpayment to the
employer, there still remain assets then that amount may be distributed as surplus assets in accordance with the PBA and
Regulation.
Where there is a surplus as at the partial wind up date and the financial position of the wound up portion of the pension
fund after the wind up effective date shifts to a deficit position, the employer must pay the deficit in the manner and the
times set out in section 31 of the Regulation. If the payment date is more than five years from the partial wind up date the
payment must be paid in a lump sum payment. Once funding is complete, the transfer of the assets and liabilities relating
to the Affected Group to the on-going portion of the pension plan can occur provided that confirmation of full funding of
the partial wind up is received by FSCO.
Where there is a surplus as at the wind up date, the transfer of the assets and liabilities of the Affected Group can occur
prior to the completion of the surplus distribution. The form of surplus distribution may be a lump sum cash payment or
an increase to pension benefits to members affected by the wind up. For more information regarding the distribution of
surplus on partial wind up, see policies S900-901 ( -Allocation or Surpl_us to Mcnthers,Forrnor Members and Other
Persons on Wind Up") and S900-910 ("Distribution of Sur. !US to Ern • 10 , er on Partial Wind Up").
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Tracking the pension benefits of the Affected Group
The notional split between the wound up and on-going portions of the pension plan must be maintained until all assets
relating the partial wind up have been settled, including a surplus distribution, if any. That is, upon the (notional) transfer
of the assets and liabilities relating to the Affected Group to the on-going portion of the pension plan, the administrator
must ensure that Affected Group receive the pension benefit they are entitled to (including any grow-in entitlement as
provided for Ontario members, early retirement subsidies, etc.)
Completion of Partial Wind Up
The administrator must advise the Superintendent in writing once all assets have been distributed from the wound up
portion of the pension plan. Once the Superintendent is advised of this distribution, the file on the partial wind up will be
closed.
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SECTION:

Transfer Values

INDEX NO.:

T800-401

TITLE:

Recalculation of Transfer Values
PBA ss. 42(1) and 73(2)
- Regulation 909 ss. 19(1), 20(1), 24(11.1), 24(12) and 29(2)

APPROVED BY:

Superintendent of Financial Services

PUBLISHED:

FSCO website (July 2001)

EFFECTIVE DATE:

August 1, 2001 [No longer applicable - replaced by 1800-403 - January 2012]

REPLACES:

C125-500, T800-400

This policy replaces C125-500 and T800-400 as of the effective date of this policy.
Note: Where this policy conflicts with the Financial Services Commission of Ontario Act, 1997, S. 0. 1997, c. 28
("FSCO Act"), Pension Benefits Act, R.S.0, 1990, c. P.8 ("PBA') or Regulation 909, R.R.O. 1990 ("Regulation"), the
FSCO Act, FBA or Regulation govern.

QUESTION

Since January 1, 1988, the Pension Benefits Act (the "PBA") has provided mandatory portability rights for individual
pension plan members on termination of employment (now s. 42) and wind-up of a pension plan (now s. 73). In both
circumstances, members are entitled to transfer the commuted value of their deferred pension to another pension fund, if
the administrator of that plan agrees to accept the transfer, transfer the commuted value into a prescribed retirement
savings arrangement or use the commuted value to purchase a life annuity.
When calculating a commuted value to be transferred on member termination as provided in subsection 42(1) of the
PBA, subsection 19(1) of Regulation 909 (the "Regulation") requires that the commuted value shall not be less than the
value determined in accordance with the Recommendations for the Computation of Transfer Values from Registered
Pension Plans (the "Recommendations") issued by the Canadian Institute of Actuaries and effective on September 1,
1993.
When a person elects to exercise his or her entitlement under subsection 73(2) of the PBA on plan wind-up, subsection
29(2) of the Regulation provides that the commuted value of the pension benefit shall not be less than the value
determined in accordance with the Recommendations. Subsection 29(2) of the Regulation became effective on March 3,
2000.

Page 1 of 3
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In both situations, some period of time may elapse between the date of computation and the date of transfer. Section 4 of
the Recommendations suggests that an actuary should establish the period for which the transfer value applies before
recornputation is required. When some period of time has elapsed between the date of computation and the date of
transfer, should transfer values calculated under subsections 19(1) and 29(2) of the Regulation be recomputed?

ANSWER

Before addressing this question, a distinction must be made between commuted values calculated for two separate
purposes:
when a calculation is made with respect to a mandatory portability right that becomes
effective on an individual's termination date or the date of plan wind-up; and
when a calculation is made with respect to any other portability right provided for under a
pension plan which becomes effective after an individual's termination date.
It is FSCO's view that section 4 of the Recommendations does not apply to commuted values calculated in the first
instance, when a member has a mandatory right to make a portability election within a prescribed period and has made
the election within this period.
Prescribed Election Periods
Section 42 of the PBA stipulates that terminated members (individual members who terminate employment or cease to be
members of the pension plan) who are not eligible to receive an immediate pension at date of tennination have the right
to elect a portability option. Subsection 73(2) of the PBA requires that a person entitled to a pension benefit on the windup of a pension plan, other than a person receiving a pension, is also entitled to a portability option. These rights,
however, are time-limited.
The required time period for making a transfer election under section 42 of the PBA is prescribed under subsection 20(1)
of the Regulation. In accordance with clause 41(1)(p) of the Regulation, the election period must be identified in the
termination statement provided to the member. If an individual does not make an election within the prescribed period,
the right to require the administrator to transfer the commuted value is extinguished (subsection 42(4) of the PBA). In
this case, the default option is a deferred pension payable from the pension plan.
Of course, in circumstances where an administrator fails to provide a written statement within the period prescribed under
subsection 41(2) of the Regulation, a terminated member's election period cannot be shortened as a consequence of late
notice. Accordingly, the appropriate election period would commence at the date the statement is provided.
The required time period for making a transfer election under section 73(2) is prescribed in subsection 28(3) of the
Regulation. In accordance with clause 28(2)(o) of the Regulation, the election period must be identified in the notice
statement provided to the member. If an individual does not make an election within the prescribed period, the right to
require the administrator to transfer the commuted value is extinguished (subsection 72(2) of the PEA). In this case, the
default option is a pension payable from the pension plan.
Computation Dates
Subsections 19(1) and 29(2) of the Regulation specify the method of determining a commuted value for the purposes of
section 42 and subsection 73(2) of the PBA. The commuted value of the pension benefit may not be less than the value
determined in accordance with the Recommendations issued by the Canadian Institute of Actuaries and effective
September I, 1993.
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According to Section 2(C) of the Recommendations, the transfer value should be computed as of the date the beneficiary
becomes entitled to a deferred pension. For a transfer under subsection 42(1) of the PBA, this entitlement occurs on the
date of termination. Where a person exercises his or her entitlement under subsection 73(2) of the PBA, subsection 29(2)
of the Regulation requires the commuted value to be determined as of the date of the wind-up.
When a pension plan provides portability entitlements for terminating members who are entitled to an immediate pension,
the computation date will be the date of termination. When a plan provides or is amended to provide portability
entitlements for deferred vested members who previously either had no statutory or plan rights or did not make a transfer
election within the prescribed period, the computation date will be the date the transfer value is determined in accordance
with the plan provisions.

Interest Accrual
Transfer values calculated under subsections 19(1) and 29(2) of the Regulation, where a member has a mandatory right to
make a portability election within a prescribed period, should not be recomputed when the transfer occurs after the
computation date. These values, however, may be subject to interest adjustment as prescribed in subsections 24(11.1)
and 24(12) of the Regulation.
When a commuted value is calculated for the purposes of section 42 of the PBA and time has elapsed between the date of
termination and the date of payment, subsection 24(11.1) of the Regulation requires that interest at the rate used to
calculate the commuted value at the date of termination be credited from the date of termination to the beginning of the
month in which the payment is made.
When a plan administrator fails to provide a written termination statement within the prescribed period, no downward
adjustment of the commuted value plus interest is permitted. At the date the transfer is made from the pension plan, the
amount transferred with respect to an individual should not be less than the commuted value computed as at the
individual's date of termination, plus interest credited at the rate and over the period indicated above.
In accordance with subsection 24(12) of the Regulation, if an individual makes an election under subsection 73(2) ofthe
PRA to transfer a pension benefit, the commuted value of the pension benefit shall accumulate interest at the same rate
used to calculate the commuted value of the pension benefit in the wind-up report. This interest shall accumulate from the
effective date of the wind-up to the beginning of the month in which the payment is made.
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This is Exhibit "E" referred to in the
affidavit of Jonathan Foreman
sworn before me, this 27 th
day of November, 2013
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Developments
November A notice was sent by regular letter mail to all members of the Class
6, 2013 on November 6, 2013. The Notice describes the proposed terms of
settlement (the "Revised Amendment") and the process for approval
of the Revised Amendment in Superior Court. A court hearing to
assess the fairness of the Revised Amendment is scheduled for
January 10, 2014. A copy of the Notice in English and French may
be accessed here. If you wish to review the formal terms of the
Revised Amendment, it may be accessed here.
Class counsel will be hosting two webinars to further describe the
Revised Amendment and to answer questions from Class members.
The webinars will be held on the following dates and times:
November 28, 2013 at 5:00 p.m. E.S.T. To access this webinar,
please copy and paste this link into your browser:
http://bell.media-server.com/m/p/f4ektatu
December 2, 2013 at 5:00 p.m. E.S.T. To access this webinar,
please copy and paste this link into your browser:
http://bell.media-server.com/m/p/5ai9uptv
October
15, 2013

The parties will attend a case conference before Justice Perell on
October 22, 2013 at 9:00 a.m. at Osgoode Hall courtroom 4, to set a
timetable for the steps leading to and the hearing of the motion to
approve an amendment to the Surplus Sharing Agreement in
accordance with the proposal detailed in the letter from counsel to
Canada Life dated October 7, 2013.
October 7, The Plaintiffs, CLPENS Executive, and Class Counsel are pleased to
2013 announce that new settlement terms have been reached with
Canada Life in order to resolve this litigation after extensive
negotiations between the parties in the last four weeks. To view the
complete announcement, please click here.
To see a copy of the letter from Canada Life's counsel confirming the
Proposed Amended Settlement terms, please click here.
September On Friday September 27, 2013 the parties were served with court
30, 2013
material of the interveners:
Dan Anderson, an individual unrepresented objector, whose factum
and compendium may be accessed here; and
Patrick Mazurek, on behalf of a group of objectors, whose factum and
compendium may be accessed here.
September On Monday September 23, 2013 the parties attended before
25, 2013
Associate Chief Justice Hoy of the Ontario Court of Appeal. A.C.J.0.
Hoy issued an endorsement concerning the intervention and
participation of Dan Anderson, an unrepresented individual, in the
appeal. A transcription of the endorsement may be found here.
A.C.J.0. Hoy also issued an order, on consent of the parties, to
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permit a group of Objectors to intervene in the appeal through their
common counsel, Patrick Mazurek. A copy of the order will be
posted when it is available.
The appeal hearing is scheduled to be heard on Wednesday
October 9, 2013, at 130 Queen Street West in Toronto, commencing
at 10:30 a.m.
The parties attended a case conference before Justice Perell today
to advise him of the increase in the net estimated Integration Partial
Wind Up Surplus due to the commuted value pension elections of
142 members since August, 2012. Justice Perell issued a brief
written statement, which may be viewed here, and includes a
typewritten transcription following the handwritten record.
The Plaintiffs have served and filed their written submissions in the
Ontario Court of Appeal, which may be accessed here.
Notice: The Senior Legal Officer of the Ontario Court of Appeal has
appointed a case management judge to oversee the appeal and has
issued a Notice concerning any parties who wish to intervene which
may be viewed here.
We have been advised by Canada Life that the Integration Partial
Wind Up Surplus as at August 31, 2012 has increased from an
estimated $2.6 million (net of expenses) to an estimated $11.8
million. When the assets and liabilities of the Integration Partial Wind
Up Group were transferred to the ongoing portion of the Canada Life
Canadian Employees' Pension Plan, members who had previously
elected to receive an immediate or deferred pension were required
by law to be given the option to change their election and elect to
transfer the commuted value of their benefits out of the Plan. As a
result of 142 additional members electing a commuted value transfer
of their pension benefits, the net estimated Integration Partial Wind
Up Surplus has increased by $9.1 million.
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We will be advising the Court of this change in circumstance, and will
update this website for the benefit of the Class as more information
and decisions on next steps are available. The appeal hearing on
Wednesday October 9, 2013, at 130 Queen Street West in Toronto,
commencing at 10:30 a.m. for 3 hours and 30 minutes is still
scheduled to proceed.
The parties have received notice from the Court of Appeal for Ontario
that the appeal is listed for hearing on Wednesday October 9,
2013, at 130 Queen Street West in Toronto, commencing at 10:30
a.m. for 3 hours and 30 minutes. The Notice of Listing for hearing
may be accessed here.
The Representative Plaintiffs are preparing their written material to
submit to the Ontario Court of Appeal by the end of July, 2013. The
Representative Plaintiffs, supported by the CLPENS Executive, will
submit that the decision of Justice Perell in rejecting the Amended
Surplus Sharing Agreement ("ASSA") was not in the best interests of
the Class. The ASSA provides greater financial benefit to the Class
than the original judgment. In short, the Class is in a worse position
under the original judgment than under the ASSA, and this was the
best possible negotiated agreement in difficult circumstances.
The Plaintiffs share the disappointment and frustration of the Class
about the substantial diminution in Integration Partial Wind Up
Surplus ("IPWU Surplus"), and have made inquiries of Canada Life to
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update the quantum of the IPWU Surplus since the member pension
re-elections were offered, and to ensure that IPWU Surplus has been
appropriately calculated. Once this information is obtained, we will
explore what steps may be taken in the context of the ASSA.
A date for hearing in the Ontario Court of Appeal has not been set
yet.
The Representative Plaintiffs were served with the appeal material of
the appellant, Canada Life, which consists of several volumes of
material that may be accessed under the "Appeal Material" bullet of
the Documents Tab on the right margin of this page. Any additional
material filed by the parties will be posted in the same place. No date
for the hearing of the appeal in the Ontario Court of Appeal has been
set yet.
On April 26, 2013, Canada Life served a Notice of Appeal of the
Order of Justice Perell dismissing the Plaintiffs' motion to amend the
Surplus Sharing Agreement. A copy of the Notice of Appeal can be
viewed under the documents link to the right of this page. We will
advise members of the Class of further details regarding the appeal
to the Court of Appeal when they become available.
We have been advised by Canada Life that the Integration Partial
Wind-Up Surplus as at August 31, 2012 has increased from an
estimated $2.6 million to an estimated $10.1 million, net of
expenses. When the assets and liabilities of the Integration Partial
Wind Up Group were transferred to the ongoing portion of the
Canada Life Canadian Employees' Pension Plan, members who had
previously elected to receive an immediate or deferred pension were
given the option to change their election and opt to transfer the
commuted value of their benefits out of the Plan. As a result of over
100 additional members electing a commuted value transfer of their
pension benefits, the net estimated Integration Partial Wind Up
Surplus has increased. We are assessing the information regarding
this shift in surplus, and will advise Class members as more
information and decisions on next steps are available.
NOTICE TO CLASS:
Justice Perell dismissed the motion to vary the judgment in this
matter in accordance with the Amended Surplus Sharing Agreement.
His Honour's written reasons for decision may be accessed here.
On instruction of the Representative Plaintiffs, Class Counsel has
written to Canada Life to propose a final resolution to this matter
based on the suggestions put forth by Justice Perell in his written
reasons dated March 28, 2013. Specifically, we propose to eliminate
the cap on any future surplus distribution, and to postpone the
calculation date for any future surplus distribution to members of the
Integration Partial Wind Up Group and Deferred Vested/Pensioner
Group to December 31, 2017. Class Counsel has also offered to
significantly reduce their fee, to be directed solely to the benefit of the
Integrated Partial Wind Up Group and Deferred Vested/Pensioner
Group, and requested that Canada Life contribute a corresponding
amount of its fees.
We believe this proposal is the best alternative to further litigation,
including an appeal of Justice Perell's March 28, 2013 decision; or
implementation of the original court-approved settlement but based
on a dramatically reduced surplus available for distribution. To
preserve the Plaintiff' rights, however, a motion for leave to appeal
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will also be filed.
The parties will be bringing a motion in Court to amend the
Settlement in accordance with an agreed set of terms on March 18,
2013 at 10 AM at Osgoode Hall, 130 Queen Street West, Toronto,
Ontario. At the hearing, the Court will consider any objections to or
comments concerning the proposed amendment to the Settlement.
Court approved notices were sent to all members of the Class
describing the events since May 2012, as well as notice of next
steps. To view copies of the notices, please click on the "documents"
link to the right of this page. You may also access a copy of the
proposed amendment to the Settlement under the documents tab.
Class members who wish to make objections or comments regarding
the proposed amendment to the Settlement may do so in writing, and
should
be
faxed
(416-204-2897),
emailed
(canadalifeclass@kmlaw.ca ) or mailed to Koskie Minsky LLP on or
before March 11, 2013. Koskie Minsky LLP will ensure that any
objections and/or comments received are filed with the Court in
advance of the hearing.
To view copies of the four Court approved Notices which were mailed
to members of the Class during the week of May 14, 2012, please
click on the "Documents" link to the right of this page.
We are pleased to advise that the Surplus Sharing Agreement has
been approved by Justice Perell of the Superior Court of Justice this
morning.
The motion to approve the settlement of this proceeding has been
scheduled for January 27, 2012.
We are pleased to advise that, in reasons issued on October 26,
2011, the Honourable Mr. Justice Perell certified this action as a
Class proceeding. A copy of the decision can be accessed under the
"Documents" link to the right of this page. The parties are in the
process of setting a date for the motion for settlement approval in this
matter, and will post this information on this website as soon as
possible. We will also post a copy of the certification order to this
website as soon as it becomes available.
The motion to certify this action as a class proceeding has been
moved from October 12, 2011 to October 18, 2011.
A motion to certify the court action as a class proceeding will be
heard on October 12, 2011 in the Ontario Superior Court of Justice.
Over 82% of the members of the Integration Partial Windup Group,
have voted in favour of the Settlement Proposal, meeting the
required threshold under the Proposal. In addition, in excess of 87%
of the Non-Partial Windup Group, measured by liabilities, have voted
in favour of the Proposal. In addition, the thresholds for consent for
the Indago and Pelican groups have been met.
We are pleased to advise that the Proposal will now proceed to the
first step of the implementation phase, which includes 1) a hearing to
certify this action as a class proceeding; 2) an "opt out" period; and,
3) a settlement approval hearing. We will be updating this website in
the near future to advise affected Plan members of the dates for the
next steps in this process.
Members of the Surplus Sharing Group who have not yet voted are
encouraged to do so as soon as possible, in order to ensure that they
participate in the Proposed Settlement.
Any individuals who wish to confirm that their Decision Form has
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been received can do so by contacting Koskie Minsky LLP by email
to canadalifeclassAkmlaw.ca , or by telephone at 1-800-286-2266.
NOTICE REGARDING PROPOSAL, June 7, 2011
As of June 7, 2011 over 76% of the members of the Surplus Sharing
Group have responded to the mail out sent in early March, 2011.
The required threshold for consent for the members of the Integration
Partial Wind Up Group under the Proposal has been exceeded, with
over 80% voting in favour of the Proposal. In addition, the requisite
levels of consent for the Pelican and lndago groups have been
reached. Approximately 73.5% of the members of the Non Partial
Wind Up Group have voted in favour of the Proposal. These figures
continue to change daily.
Members of the Surplus Sharing Group who have not yet submitted
their Decision Form are encouraged to do so as soon as possible.
Due to the rolling strikes by Canada Post employees, Koskie Minsky
LLP
will
accept
Decision
Forms
by
email
to
canadalifeclass@kmlaw.ca or fax (416) 204-2897, with originals to
follow by mail.
NOTICE REGARDING PROPOSAL, June 1, 2011
As of June 1, 2011 over 75% of the members of the Surplus Sharing
Group have responded to the mail out sent in early March, 2011.
The required threshold for consent for the members of the Integration
Partial Wind Up Group under the Proposal has been exceeded, with
over 80% voting in favour of the Proposal. With respect to the Prior
Partial Wind-up Groups, we have received the requisite consent
levels for the Pelican group and the Adason group, and the consent
of approximately 73.3% of the lndago group. Approximately 71.7%
of the members of the Non Partial Wind Up Group have voted in
favour of the Proposal. These figures continue to change daily.
Members of the Surplus Sharing Group who have not yet submitted
their Decision Form are encouraged to do so as soon as possible.
In the event of a strike by Canada Post employees, Koskie Minsky
LLP
will
accept
Decision
Forms
by
email
to
canadalifeclasspkmlaw.ca or fax (416) 204-2897, with originals to
follow by mail.
We have posted two Notices, one to "Actives" and one to Retirees
under the Proposal, to answer some commonly asked questions.
Please click here to access these documents.
Plan Members will shortly be receiving an information package
setting out the details of a Proposal for the settlement of this class
proceeding. The information package includes a detailed description
of the Proposal, a recommendation from the Executive Committee of
CLPENS, as well as a personal information statement and a Decision
Form.
In addition to the material contained in this package, Plan members
are invited to attend meetings across the country where they will be
provided with an opportunity to ask questions of Canada Life,
CLPENS, and their respective advisors regarding the terms of the
Proposal. The dates of these meetings are as follows:
- April 4, 2011 - 5:00 p.m. — Toronto (central)
- April 5, 2011, 7:00 p.m. - Vancouver
- April 6, 2011 - 7:00 p.m. - Calgary
- April 7, 2011 - 2:00 p.m. - Regina
- April 7, 2011 - 7:00 p.m. - Regina

http://www.k.mlaw.ca/Case-Central/Overview/Status-Of-Case/?rid=56

26/11/2013

31

Koskie Minsky LLP I Canada Life Assurance Company - Developments

February
16, 2011

April 7,
2010

Page 6 of 7

- Apri 11, 2011 - 7:00 p.m. — Toronto (central)
- Apri 12, 2011 - 7:00 p.m. — Montreal (English)
- Apri 13, 2011 - 7:00 p.m. — Montreal (French)
- Apri 13, 2011 -2:00 p.m. - London
- Apri 13, 2011 - 7:00 p.m. - London
- Apri 14, 2011 - 7:00 p.m. - Halifax
- Apri 20, 2011 - 2:00 p.m. — Toronto (West)
- Apri 20, 2011 - 7:00 p.m. — Toronto (West)
- Apri 21, 2011 - 2:00 p.m. — Toronto (East)
- Apri 21, 2011 - 7:00 p.m. — Toronto (East)
Plan members are encouraged to attend these meetings and review
the materials sent to them. Copies of most of the materials can be
accessed through the "Documents" link to the right of this page. Plan
members can also obtain further information regarding the Proposal
by contacting us at 1-800-286-2266, or by email to
canadalifeclassO,kmlaw.ca.
We are pleased to advise that the settlement negotiations between
Canada Life and the Executive Committee of the Canada Life
Canadian Pension Plan Members' Rights Group are now complete,
and that Plan members can expect to receive an information package
in the mail in the coming weeks setting out details of a proposal for
the settlement of this matter. Further details regarding the proposal
will be posted to this website at that time.
Negotiations between the Executive Committee of the Canada Life
Canadian Pension Plan Members' Rights Group and Canada Life
have been progressing well over the past several months, and the
parties are close to finalizing a proposal regarding the surplus in the
Plan in order to settle this litigation.
We, along with counsel for Canada Life, have appeared before the
judge overseeing the litigation to describe the settlement proposal.
We and Canada Life's counsel have also met with staff at the
Financial Services Commission of Ontario, which regulates pension
plans in Ontario including the Canada Life plan, to explain the
proposed settlement to them and to discuss the regulatory process
that we will need to undertake in order to implement the settlement.
These attendances / meetings have gone well, and we are optimistic
that this "up front" work will allow the project to proceed smoothly
once the details of the proposed settlement have been finalized by
the parties.
Once those details have been finalized, the next step will be the
preparation of a detailed information package to be sent to all eligible
members, explaining the proposed settlement to them and inviting
them to information sessions. At those information sessions, Canada
Life and its advisors, along with us and other counsel to the member
group, will explain the settlement proposal in more detail and answer
any questions those attending may have. Note that we are still in the
process of determining in what cities the sessions will be held.
Details regarding the sessions will be included in the information
package, and when available will also be posted on this website.
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Given the amount of work necessary to prepare these detailed
information packages, as well as the fact that the entire package
must be reviewed by the Court before it is mailed, it is not expected
that the packages will be mailed until sometime this fall.
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In the coming months, further information regarding the tentative
proposal will be released on this website.
December Memorandum of Understanding between Executive Committee of the
1, 2007
Canada Life Canadian Pension Plan Members' Rights Group and
David Kidd, Alex Harvey and Jean Paul Marentette signed, which
creates a framework for a possible resolution of this action.
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Court File No.05-CV-287556CP
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
DAVID KIDD, ALEXANDER HARVEY,
JEAN PAUL MARENTETTE, GARRY C. YIP, LOUIE NUSPL, SUSAN HENDERSON
and UN YEOMANS
Plaintiffs
- and —

THE CANADA LIFE ASSURANCE COMPANY,
A.P. SYMONS, D. ALLEN LONEY and JAMES R. GRANT
Defendants
Proceeding under the Class Proceedings Act, 1992

AFFIDAVIT OF MARCUS ROBERTSON

I, MARCUS ROBERTSON, of the Village of Bath, in the Province of Ontario, make oath and
say:
1.

I am a fellow of the Canadian Institute of Actuaries and a former partner in the firm of

Robertson, Eadie & Associates. I have acted as the actuarial advisor to Class Counsel and to the
Plaintiffs throughout the history of this litigation. I have also specifically assisted the Plaintiffs
and Class Counsel with the issues that have arisen following the report from Canada Life in
February of 2012 which revealed that there had been a substantial reduction in the estimated
Integration Partial Wind-Up Surplus ("IPWU"). As such, I have personal knowledge of the
matters to which I herein depose. Where my knowledge is based on information and belief, I
have stated the source of my knowledge and verily believe the information to be true.
2.

This affidavit is sworn further to my previous affidavits filed in this matter dated

September 20, 2012 and March 8, 2013. I repeat and rely on the content of those affidavits.

2
Attached and marked as Exhibits "A" and "B" to this affidavit are true copies of my earlier
affidavits without their exhibits.
3.

I swear this affidavit in support of a motion by the Representative Plaintiffs for approval

of the Revised Amendment to the Surplus Sharing Agreement (the "Revised Amendment" and
"SSA").
A.

Overview

4.

The purposes of this affidavit are the following:
a. To explain the elements of the Revised Amendment to the SSA which is before
this Court for approval;
b. To provide an explanation of the best estimation of the parties concerning the
value of each element of the Revised Amendment, including an explanation of the
changes in the valuation of the IPWU surplus since March 29, 2013;
c. To explain the risks of the matter in the event that the issues in the matter must be
litigated; and
d. To provide certain additional information for the benefit of the Court in response
to positions expressed to the Plaintiffs previously by the objectors to the first
amendment to the SSA.

B.

The Settlement Benefits:

5.

The Plaintiffs and Canada Life have agreed to a Revised Amendment which has an

effective date of October 1, 2013. The benefits to be provided to Class Members pursuant to that
agreement are summarized as follows:
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3
a. There will be a single distribution of surplus to the Class. That surplus
distribution will be made following approval of the agreement by this Court, the
Quebec court if necessary, and the Financial Services Commission of Ontario.
b. Each member of the IPWU subclass and each member of the inactive eligible
non-partial wind-up subclass (consisting of pensioners and deferred vested Plan
members) is guaranteed to receive a surplus payment equal to the greater of 56%
of the amount that was estimated on their Personal Information Statement
distributed in conjunction with the notice program to Class Members in 2011 and
$1,000.00. Canada Life will contribute the funds necessary to make the
guaranteed payments, estimated at $11.3 million.
c. Class Counsel will waive $1,000,000.00 in total from the fee award which was
approved by the Court in conjunction with the original SSA. The reduction in
legal fees will be applied solely for the benefit of the members of the IPWU
subclass and the inactive eligible non-partial wind-up subclass. No portion of
those funds will be shared with Canada Life under the surplus sharing agreement
provisions.
d. Canada Life will waive its entitlement to reimbursement of a portion of its
settlement related expenses in the amount of $500,000.00 and it will also waive
entitlement to a portion of the interest on its outstanding expenses (an amount
estimated to be valued at $800,000.00). These amounts will be added to the
IPWU surplus.
e. In all other material respects, the original SSA remains unchanged, including for
active Class Members and for members of the prior partial wind-ups in
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connection with Adason, Pelican and Indago whose interests in the settlement
were not affected by the diminution in the value of the estimated IPWU surplus.
6.

The Plaintiffs and Canada Life have together itemized their best estimates of the value, at

December 31, 2013, of all elements of the Revised Amendment which will be payable to the
Class Members. Those elements can be itemized as follows:
Amount

Description

$11.8 million

Estimated IPWU Surplus as at August 31, 2012

(-) $.8 million

Anticipated interest on expenses

(+) $.8 million

CL waives interest on expenses to December 31, 2013

(-) $.5 million

Additional anticipated fees of CL

(+) $.5 million

CL waives addition fees of $500,000

(+) $.5 million

Interest income projected to December 31, 2013

(-) $.1 million

Estimated fees for objectors

$12.3 million

Total Estimated IPWU Surplus Projected to December 31, 2013

$8.57 million

69.66% Proportion of Est. IPWU Surplus Payable to the Class

(+) $1 million

+ Class counsel waiver of approved fees

(+) $11.3 million

+ Estimated Contribution by CL

$20.87 million

Subtotal of Est. IPWU Surplus + Other Amounts Payable to Class

$.8 million

Indago Est. PWU Surplus ($1.2 million x 69.66%)

$4.6 million

Adason Est. PWU Surplus ($6.6 million x 69.66%)

$2.2 million

Pelican Est. PWU Surplus ($3.1 million x 69.66%)

$7.6 million

$4.6 million
$33.07 million

Subtotal of Est. Prior PWU Surplus Distributable to Class

Active Member Contribution Holiday
Aggregate Financial Benefit to Class

5

7.

From the perspective of Class Members, the Revised Amendment does the following:
a. It delivers the same benefits which were to be provided under the original SSA to
all active employee Class Members and all Class Members who affected by the
prior partial wind-ups in connection with Adason, Pelican and Indago; and
b. It substantially increases the benefits payable to those Class Members affected by
the substantial reduction in the estimated value of the IPWU surplus than if the
SSA were implemented without any amendment.

8.

All of the settlement benefits will be payable to Class Members following Court and

regulatory approval without any further delay.
C.

Changes in Surplus Valuation Since the Last Appearance Before the Court

9.

There have been changes in the value of the estimated IPWU Surplus since the parties

appeared before this Court on March 29, 2013.
10.

When the assets and liabilities of the IPWU group were transferred by Canada Life to the

ongoing portion of the Plan, those members who had previously elected to receive an immediate
or deferred pension were given the option to change their election and instead to transfer the
commuted value of their pension benefits out of the Plan. The granting of this option is required
by the Financial Services Commission of Ontario.
11.

On April 22, 2013, the Plaintiffs were advised by Canada Life that the estimated IPWU

Surplus as at August 31, 2012 had increased from $2.6 million, as reported to the Court on
March 29, 2013, to $10.1 million (net of expenses) as a result of changes in the elections of over
100 IPWU members. Attached to this affidavit and marked as Exhibit "C" is a true copy of the
correspondence from Canada Life's counsel to Class Counsel dated April 22, 2013.

6
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12.

On July 15, 2013, Canada Life advised that the estimated IPWU surplus had increased

further to $11.8 million as a result of a total of 142 additional IPWU members electing a
commuted value transfer of their pension benefits. The net result of these changes was an
increase of $9.1 million in the estimated IPWU surplus as at August 31, 2012. Attached and
marked as Exhibit "D" to this my affidavit is a true copy of the correspondence sent by counsel
for Canada Life to Class Counsel dated July 15, 2013.

D.

The Risks which are Present if a Settlement Agreement is Not Reached:

13.

I understand that if the Revised Amendment is not approved and if the original SSA is

unenforceable, the parties would have to resume litigation over entitlement to surplus, if any, in
the Plan. Litigation of that type would be subject to a series of economic and practical risks.
14.

While it is possible that there may be a recovery of the IPWU Surplus in the future, there

is no guarantee that there will be a recovery and, if there is a recovery, when it will occur. Under
current actuarial standards, liability valuations are based on discount rates related to yields on
real-return, Government of Canada bonds. The yields on such bonds are a matter of economic
and government policy which is not predictable, either in terms of direction or timing. Second,
the performance of the investments in which the assets of the Plan are situated is impossible to
predict with any certainty. Third, in the case of the estimated IPWU Surplus in the Plan, the
reduction in estimated surplus associated with actual versus assumed commuted value elections
will never be restored. Finally, the valuation of liabilities of the Plan will be affected by future
changes, if any, in guidance issued by the Canadian Institute of Actuaries. As described below,
recent changes in the guidance have negatively affected the estimated surplus in the Plan.
15.

Examples of changes in guidance issued the Canadian Institute of Actuaries include the

following:

7
a. In September 2013, the Canadian Institute of Actuaries issued guidance pertaining
to hypothetical wind-up valuations that indicated an off-set of 120 basis points
should be applied to the unadjusted yield on government of Canada real return
long-term bonds (CANSIM series V39057), in conjunction with the UP94
generational mortality tables, for fully-indexed pension plans. The effect of this
adjustment was to increase the estimated cost of immediate and deferred pensions
within pension plans. Notably, previous guidance (June 2013 and earlier), did not
include the 120 basis point off-set.
b. The most recent guidance from the Canadian Institute of Actuaries, dated
November 2013, pertaining to hypothetical wind-up valuations indicated that an
off-set of 100 basis points should be applied to the unadjusted yield on
government of Canada real return long-term bonds (CANSIM series V39057), in
conjunction with the UP94 generational mortality tables, for fully indexed
pension plans. The effect of this adjustment was to decrease the cost of
immediate and deferred pensions within pension plans. Having said that, the
decrease in liabilities based on the November 2013 guidance was not as
significant as the increase based on the September 2013 guidance.
16.

As can be seen, these changes to actuarial guidance are likely to affect the valuation of

wind-up surpluses in Canadian pension plans. However, it is impossible at this time to state
exactly what those effects will be.
17.

As a result, there is value in the certainty for Class Members which is achieved by the

Revised Amendment. That certainty is achieved because the benefits payable to most Class
members are guaranteed by Canada Life.
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18.

The Revised Amendment also provides benefits to all Class Members following approval

by this Court, the Quebec Court, and by the Financial Services Commission of Ontario, as
opposed to at some possible future date if and when a surplus exists.
19.

The Revised Amendment eliminates risks for Class Members as their benefits do not

remain exposed to the variability of the market performance of the assets in the Plan, the status
of the relevant interest rates and any uncertainty which may arise from changes to applicable
actuarial standards which might influence the value of the benefits payable to Class Members.

E.
The Plaintiffs' Understanding of Canada Life's Investment Strategy in Connection
with the Integration Partial Wind-Up Surplus:
20.

Certain objectors to the first amended SSA allege that Canada Life mismanaged assets

related to the IPWU, including estimated surplus assets. Specifically, certain objectors alleged
that there was a 'duration mismatch' in the selection of the investments of the Plan relative to its
liabilities.
21.

It is important to state at the outset that neither I nor the Plaintiffs and Class Counsel can

speak for Canada Life and the execution of its investment strategy.
22.

From the Plaintiffs' perspective, however, we can observe that the investment markets

were reflecting a very uncertain pattern of performance during the relevant time. As a starting
point, the objective to preserve Plan assets reasonably mandated the removal of investments from
the securities markets in favour of the bond markets.
23.

As was made known to the Court at an earlier stage of these proceedings, the value of the

assets in the Plan actually increased during the relevant time. However, those increases did not
keep pace with the increases in the liabilities of the Plan at the same time. As an additional
observation, had the value of the Plan assets been eroded by exposure to different investments,
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the circumstances surrounding the valuation of the IPWU would have been even more
detrimental to the position of plan members.
24.

Finally, from the Plaintiffs' perspective, it is useful to analyze statistics on the

performance of Canadian pension funds generally so that the performance of the Plan can be
placed into proper context. To summarize the performance of Canadian pension plans during the
relevant time, it is clear that the period from 2008 to 2013 was an exceedingly difficult one
across Canadian pension plans generally.
25.

Attached and marked as Exhibit "E" to this affidavit is a true copy of a public report

made by Mercer Consulting concerning the funding status of Canadian pension plans as at
October 1, 2013. The data in this release indicates that the period between mid-2007 and
October of 2013 was been a volatile time for "pension health" in Canada. In measuring "pension
health", Mercer has evaluated the funded status of an aggregated data set concerning several
hundred Canadian pension plans. During that time, Mercer's model Canadian pension plan
experienced a 30% solvency deficiency in January of 2009 and maintained the deficiency of less
than 80% between the later months of 2011 and January of 2013.
26.

For the sake of context, it is worth noting that the Plan has maintained solvency funding

and even a surplus during the entirety of this very volatile period. That observation is not
intended to justify or explain any conduct by Canada Life. Rather, in my view as an actuary, it is
reasonable to have regard to broader trends and performance statistics for pension plans during
the relevant time as we assess the circumstances which have confronted the parties in this matter.

F.

Conclusion

27.

I am of the view that the Revised Amendment is a reasonable resolution of the matters in

issue because it fixes the recovery of the Class at a level that is not supported by the current

242

10

243

financial position of the IPWU surplus. For the reasons stated, there can be no guarantee as to
the nature of any recovery that may be achieved in connection with the value of the IPWU
Surplus should the parties be required to resume ongoing litigation. Further and perhaps most
importantly, there is no certainty respecting the timing of any such recovery.
28.

As a result, the settlement benefits proposed for approval are beneficial to the Class

members because there is certainty in the quantity of the benefits to be paid. Further, it is a
strength that those benefits will be paid without delay following the required approvals.
29.

It is the requirement that Canada Life make a substantial financial payment to the Class

Members in addition to the value of the IPWU Surplus which facilitates the certainty in recovery
and the immediacy of the payment of settlement benefits to Class members.
30.

From my perspective as an actuary advising Class Counsel and the Representative

Plaintiffs, I believe the settlement terms compare favourably with the risks to which the Class
Members would be exposed in the event that no settlement agreement could be reached and
assuming that the original SSA could not be implemented.
31.

I swear this affidavit in support of a motion for approval of the amended settlement terms

and for no other or improper purpose.

SWORN BEFORE ME at the
City of Toronto, in the
Province of Ontario
this 27 th day of November, 2013.

Commissioner for Taking Affidavits

Marcus Robertson
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AFFIDAVIT OF MARCUS ROBERTSON
(sworn September 20, 2012)
I, MARCUS ROBERTSON, of the Village of Bath, in the Province of Ontario,
MAKE OATH AND SAY:
1.

1 am a fellow of the Canadian Institute of Actuaries, a former partner in the firm

of Robertson, Eadie and Associates, and was retained by the Plaintiffs in the within
proceeding to provide actuarial advice to the Plaintiffs and Class Counsel. As such,
have personal knowledge of the matters to which I depose hereinafter. Where my
knowledge is based upon information and belief, I have stated the source of my
knowledge, and verily believe the same to be true.

2.

I have been asked by Class Counsel to swear this Affidavit in support of the

motion by the Representative Plaintiffs of the Integration Partial Wind Up Sub-Class for
a declaration that a proposed transfer of members of the Integration Partial Wind Up
Sub-Class who elected an immediate or deferred annuity to the ongoing portion of the
Canada Life Canadian Employees' Pension Plan (the "Plan") by Canada Life constitutes
a violation of the Surplus Sharing Agreement between the parties (the "SSA").

-2-

As I acted as the actuarial advisor to Class Counsel and the Plaintiffs in the
3.
context of the negotiation of the SSA, I am familiar with its terms. Class counsel as
asked me to describe the annuity purchase process contemplated by the SSA, provide an
overview of the reasons for the decline in the Integration Partial Wind Up surplus in this
case, and to discuss whether or not the $1,000 minimum guaranteed payment to
members of the Integration Partial Wind Up Sub-Class and eligible members of the NonPartial Wind-up Sub-Class under the SSA remains capable of implementation, from an
actuarial perspective, given the reduction of distributable surplus to approximately $3.1
million.
In preparing my affidavit, I have relied upon the following documents prepared
4.
by Canada Life's actuaries ("Mercer"), and provided to me by Class Counsel:
(a)

Report on the Actuarial Valuation for Funding Purposes as at December
31, 2008; and,

(b)

Letter from Benedict 0. Ukonga (Mercer) to Amy Metzger (Canada Life)
dated September 12, 2012, regarding the estimate at August 31, 2012 of
the financial position on a solvency basis of the portions of the Canada
Life Registered Plan affected by the 2005 partial wind-up and the
potential Indago, Adason and Pelican partial wind-ups.

The Partial Wind Ups Generally and the Proposed Annuity Purchase
In very general terms, pension surplus represents the excess value of the assets
5.
held in a pension fund over the value of the pension plan's liabilities, both calculated in a
manner prescribed by regulation. The estimated amount of surplus (if any) in a pension
plan at any given time is actuarially determined and depends upon a number of factors.
One of the most important factors in determining whether or not a pension plan is in
surplus is prevailing interest rates.
In the context of a partial plan wind-up, the value of a plan's surplus is
6.
determined in the context of settling pension plan members' basic pension entitlements.
Under the Pension Benefits Act (the "PBA"), if a pension plan member has not yet
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retired or is not eligible for early retirement, the plan member is required to be provided
with the right to elect one of three options for the settlement of his or her basic pension
benefits: 1) the transfer of the commuted value of his or her basic pension benefit to a
prescribed locked-in retirement vehicle; 2) the purchase of a deferred annuity from an
insurance company; or, 3) the transfer of the commuted value of his or her basic pension
benefit to another registered pension plan, provided the administrator of the proposed
receiving plan consents to the transfer.
For retired pension plan members in receipt of a pension, basic pension benefits
7.
in pay have historically been settled through the purchase of an immediate annuity from
an insurance company.
The pension surplus in respect of a partial wind-up is the amount of assets left
8.
once the foregoing basic pension benefits have been settled.
9.

At the time the Integration Partial Wind Up was declared by Canada Life, a

pension plan administrator who declared a partial wind-up was required to transfer the
member's basic pension entitlements from the pension plan in accordance with the
options described in paragraph 6 and 7 above. These basic requirements were described
by the Financial Services Commission of Ontario ("FSCO"), in Policy WI00-231, a
copy of which is attached hereto as Exhibit "A."
10. In accordance with this policy and general regulatory requirements, the terms of
the SSA were drafted in accordance with the requirement to provide Plan members
affected by the Integration Partial Wind Up with their portability options.
11. More recently, FSCO changed its policy with respect to the settlement of basic
benefits for pension plan members affected by a partial plan wind-up, as a result of a
decision of the Financial Services Tribunal. In this policy, Policy W100-232, dated
September 30, 2010, FSCO indicated that:
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Ws a result of the December 2, 2009 Financial Services
Tribunal decision respecting an Imperial Oil Limited pension
plan, FSCO will no longer require administrators to purchase
annuities for members affected by a partial wind up who are
entitled to an immediate or a deferred pension. Instead, the
administrator may transfer the assets relating to these pension
benefits to the on-going portion of the pension plan.
12.

A

copy of Policy W100-232 is attached hereto as Exhibit "B."

13. It is notable that Policy W100-232 pre-dates the execution of the SSA, which
was made effective as of September 1, 2011. While the parties could theoretically have
negotiated a provision in the SSA that members of the Integration Partial Wind Up
would have their benefits transferred to the ongoing portion of the Plan, they did not do
so. Instead, the application provision of the SSA, section 7(e), provided the following:
The Parties agree that PWU Group Members shall be given
their portability rights under section 73(2) of the Pension
Benefits Act (Ontario) or under a similar provision in the
pension standards legislation applicable to them. Canada Life
will arrange for an annuity to be purchased for any PVVU Group
Member who elects to receive (or is deemed to have elected) a
deferred or immediate pension, and the pension provided via
such annuity, including indexation (if any), shall be determined
in accordance with the terms of the Plan. Any annuities
purchased for pensioners or other Plan or New Plan members or
former members in conjunction with the Partial Wind Ups shall
be insured annuities, and, subject to such reasonable
administrative limits as may be imposed by Canada Life,
annuities shall only be purchased for an amount that on the date
of purchase is within the Assuris limits. The Parties agree that
any annuities will be purchased following a competitive bidding
process, which may include as potential annuity providers
Canada Life and/or any of its affiliates.

14. Based upon the info' iation that was provided to Class Counsel, I understand that
Canada Life was unable to obtain any quotes from insurance companies in respect of the
required annuity purchase.
15. From the standpoint of individuals who elected or are deemed to have elected the
purchase of a deferred or immediate annuity, there would likely be little impact on the
member in terms of the actual value of the pension received during retirement, whether
the pension was paid from the ongoing Plan, or by an insurance company through an
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annuity contract. The main differences relate to the nature of the risk and benefit
security associated with a particular form of basic benefit settlement, as:
(a)

A pension paid from the ongoing Plan relies upon the, inter alia, the
value of the assets in the underlying Plan fund, and the solvency of the
Plan sponsor, to guarantee the benefit; whereas,

(b)

A pension paid through an 'annuity contract is secured through the
contract with the insurance company providing the annuity, and is,
depending upon the amount of the monthly pension being paid through
the annuity, guaranteed by an insurance industry organization called
Assuris.

Reasons for the Decline in the Integration Partial Wind Up Surplus

16. The most significant reason for the decline in the Integration Partial Wind Up
Surplus relates to a dramatic increase in the cost of settling the basic pension benefits of
the members of the Integration Partial Wind Up.
17. With any pension plan wind up (full or partial), the estimated surplus at the
effective date of the wind-up and the actual surplus existing at the completion of the
wind up can differ, for several reasons, including 1) data changes (membership data
must be confirmed as part of the wind up process), 2) member elections (as noted above,
some members have the option of accepting lump sum settlements of their entitlements
or having their entitlement purchased from an insurance company, 3) investment returns
that are different from the returns assumed at the effective date of the wind up, and 4)
differences between the estimated and actual costs of purchasing annuities.
18. In this case, the partial wind up was declared by Canada Life effective June 30,
2005 and basic pension benefits of employees affected by this partial wind-up have not
yet been settled.
19. In various correspondences and reports prepared by the Plan's actuary since the
effective date of the partial wind-up, the actuary has identified changes in the estimated
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surplus and the sources of those changes. I have not attempted to aggregate the figures
presented by the Plan's actuary, but instead provide general comments regarding the
changes in estimated surplus over time.
20. The changes in estimated surplus that were due to changes in membership data
were not material.
21. The effect of individual member elections " has been to reduce the estimated
amount of surplus. More members than were expected elected pension purchases and
annuity purchase prices have been greater than commuted values available for transfer.
22. Regarding investment performance, it is my understanding that Canada Life took
steps to partially "immunize" the assets associated with the Integration Partial Wind Up,
by moving a significant portion of the assets from equity investments to fixed income
investments.
23. In this case, the asset values in respect of the Integration Partial Wind Up have
not declined, and in fact, the value of the underlying assets has somewhat increased.
24. There have been, however, significant increases since December 31, 2008 in
liabilities related to affected members who elected purchased pensions, and these
increases are largely related to the discount rates used by the Plan's actuary. In the
following paragraph, I discuss guidance provide to actuaries by the Canadian Institute of
Actuaries ("CIA"). For purposes of this document, I limited my comments to guidance
related to valuing fully indexed pensions. Similar comments would apply to the
valuation of non-indexed pensions, although the discount rates were necessarily
different.
25. The CIA has, for several years, provided guidance regarding actuarial bases
(discount rates and mortality assumptions) to be used when estimating the cost of
purchasing annuities for actuarial valuation purposes. In my experience, actuaries
generally follow the CIA's guidance, unless they can support the use of a different basis.
For reports on this Plan, the actuary has followed CIA's guidance consistently.
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26. For ongoing pension plans, actuaries typically use the guidance when performing
solvency and hypothetical wind-up valuations. For pension plans that are being wound
up, whether in whole or in part, actuaries use the guidance to estimate the cost of
purchasing annuities from insurance companies for members for whom pensions will be
purchased in order to complete the full or partial wind-up. The actual cost of the
pensions being purchased is determined by the insurance companies that sell annuities.
27. Of the two assumptions covered by the CIA's guidance, the discount rate
assumption has the greatest impact. I have not estimated the effect of changes in the
discount rates on the estimated purchase prices of pensions and, consequently, the
estimated surplus on the partial wind-up of the Plan, but note that these effects have been
described in various correspondences and reports prepared by Mercer over the past
several years. While I didn't confirm that Mercer's estimates were accurate, they
seemed reasonable, given the discount rates that the actuary was using.
28. For actuarial valuations with effective dates between January 1, 2005 and
December 31, 2007, the CIA offered no guidance to actuaries with respect to pensions
that are indexed in relation to changes in the Consumer Price Index ("CPI"), indicating
that it (the CIA) did not have sufficient information to provide "any direct guidance on
the appropriate basis to be used to value such annuities."
29. For actuarial valuations with effective dates on or after January 1, 2008, the CIA
has consistently recommended, for plans the size of the Plan, that actuaries use the yield
on Government of Canada real-return long-term bonds for pensions that are fully
indexed to changes in the CPI. Although indexed pensions under this Plan are not
necessarily filly indexed to changes in the CPI, the Plan's actuary has made that
assumption and I agree with his assumption.
30. The following table illustrates the yields on Government of Canada real-return
long-term bonds (CANSIM series V39057) at various dates since December 31, 2007.
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Date
December 31, 2007
December 31, 2008
December 31, 2009
December 31, 2010
December 31, 2011
June 30, 2012
August 31, 2012
September 18, 2012

31.

Yield on GoC
Real-Return Long-Term Bonds
1.91%
2.10%
1.53%
1.11%
0.45%
0.44%
0.40%
0.39%

These rates are measured and reported on a daily basis. In 2012, the yields have

ranged from 0.30% (June 1s t and June 4th) and 0.62% (March 19th).
Minimum Guaranteed Benefits Under the SSA
32.

Under the terms of the SSA, the Integration Partial Wind Up surplus is to be

divided as follows:
(a)

57.22% to members of the Integration Partial Wind Up group;

(b)

12.44% to eligible inactive members of the Non-Partial Wind Up group;
and,

(c)
33.

30.34% to Canada Life.

Utilizing the most recent estimate provided by Mercer of the Integration Partial

Wind Up surplus, the allocation of surplus as between these three groups is
approximately as follows:
(a)

Integration Partial Wind Up Group: $1.77 million;

(b)

Eligible inactive Non Partial Wind Up Group: $0.39 million; and,

(c)

Canada Life: $0.94 million.
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The SSA provides certain minimum guaranteed surplus payments to certain

members of the Class. These are set out at sections 7(g) and 8(d) of the SSA, which
provide as follows:
7(g)

The minimum surplus allocation to each Eligible PWU
Group Member shall be $1,000.

8(d)

35.

The Inactive Eligible Non-PWU Group Surplus
Allocation shall be allocated under the Plan among
Inactive Eligible Non-PWU Group Members (or their
surviving spouse, beneficiary, or estate described in
paragraph 8(f) below, if applicable) pro ratato the wind
up liabilities of such Inactive Eligible Non-PWU Group
Members as of June 30, 2005 (or the date immediately
preceding death or cash out, for those individuals whose
liabilities under the Plan were reduced or paid out due
to death or cash out between April 12, 2005 and June
30, 2005), subject to a minimum allocation of $1,000
and having regard to applicable regulatory
requirements.

Based upon the most recent report filed with FSCO by Canada Life, as at

December 31, 2008, it was reported that there were 2,146 individuals of the Integration
Partial Wind Up Group, and 1,560 individuals in the eligible inactive Non Partial Wind
Up Group.
36.

Given the available surplus, as estimated at August 31, 2012 by Mercer, the

surplus available for distribution would be insufficient to meet the minimum payments
guaranteed by sections 7(g) and 8(d) of the SSA, as:
(a)

$117 million, distributed pro rata amongst the members of the
Integration Partial Wind Up Group, only nets individual surplus
allocations of approximately $825.00 per group member; and,

(b)

$0.39 million, distributed pro rata amongst the members of the eligible
inactive Non Partial Wind Up Group, only nets individual surplus
allocations of approximately $250.00 per group member.
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37.

I make this Affidavit In good faith and for no other or improper purpose.

SWORN BEFORE ME at the Town of
Picton, in the Province of Ontario, on
Septernher2611,12012 •
otA4.41^

cee-uZ;,,

Marcus Robertson
COM

er for Taking Affidavits

Kenneth Gregory Menlove
Barrister, Solicitor &
Notary Public
Province of Ontario
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affidavit of Marcus Robertson
sworn before me, this 27 th
day of November, 2013

A Commissioner for taking affidavits, etc.
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AFFIDAVIT OF MARCUS ROBERTSON
I, MARCUS ROBERTSON, of the Village of Bath, in:the Province of Ontario, make oath and
say:
1.

I am a fellow of the Canadian Institute of Actuaries, a former partner in the firm of

Robertson, Eadie & Associates and was retained by the Plaintiffs in the within proceeding to
provide actuarial advice to the Plaintiffs and Class Counsel. As such, I have personal
knowledge of the matters to which I herein depose. Where my knowledge is based on
information and belief, I have stated the source of my knowledge and verily believe the
information to be true.
2.

This affidavit is sworn further to my affidavit of September 20, 2012, sworn in support of

a motion by the Plaintiffs to prevent certain unilateral action by Canada Life and a request for a
mediator to be appointed in order to assist the parties in resolving their differences. I repeat and
rely on the contents of that affidavit, which is attached to this affidavit at Exhibit GA."
3.

I swear this affidavit in support of the Plaintiffs' motion to vary the Judgment in

accordance with the terms of the Amended Surplus Sharing Agreement ("ASSA").
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4.

I have acted as the actuarial advisor to Class Counsel and the Plaintiffs throughout the

history of this litigation and particularly in the context of the negotiation of the original Surplus
Sharing Agreement ("SSA'). I have further assisted the Plaintiffs and Class Counsel with the
issues arising as a result of the substantial reduction in the Integration Partial Windup Surplus
("IPWU Surplus") as first reported by the external advisors to Canada Life in February of 2012.
5. In particular, I have assisted in the investigation and review by the Plaintiffs of the
change in circumstances. In that respect, I recommended that the Plaintiffs and Class Counsel
request and review certain documentation from Canada Life and its external actuarial advisors,
including the following:
a.

Report on the Actuarial Valuation for Funding Purposes as at December 31,
2008, a true copy of which is attached to this affidavit at Exhibit "B";

b. Report on the Estimated Financial Position of the Portion of the Plan Affected by
the 2005 Partial Plan Wind Up, dated March 21, 2012, a true copy of which is
attached to this affidavit at Exhibit "C";
c. Letter from Mercer to Canada Life dated October 9, 2012, a true copy of which is
attached to this affidavit at Exhibit "ID";
d. Report on the Actuarial Valuation for Funding Purposes as at December 31,
2011, a true copy of which is attached to this affidavit at Exhibit "E"' and
e.

Report on the Transfer of the Liabilities of the Remaining Portion of the 2005 • .
Partial Windup to the Ongoing Portion of the Plan, dated October 11, 2012, a

copy of which is attached hereto at Exhibit "F.
6.

Although I did not attempt to reproduce the figures and actuarial work undertaken and

reported by Mercer, I did review Mercer's work for reasonableness_

I applied my professional

actuarial assessment and judgment to all of the other prevailing market conditions which are
applicable to the decline in the value of the IPWU surplus.
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7.

In my affidavit of September 20, 2012, I gave a thorough description of the reasons for

the decline in the IPWU surplus. I repeat and rely on those explanations for the purposes of this
affidavit.
8.

The salient aspects of my review are as follows:
a.

The most significant reason for the decline in the estimated value of the IPWU
Surplus relates to a dramatic increase in the cost of settling the basic pension
benefits of the members of the IPWU.

b.

The effect of the elections made by individual plan members has been to reduce
the estimated amount of the IPWU surplus_ In particular, more members than

were expected elected pension purchases, and annuity purchase prices have
been greater than the commuted values which were and are available for
transfer.
c. There is no particular adverse investment performance at the source of the
reduction in the IPWU surplus. In this case, I understand the asset values in
respect of the IPWU surplus have not declined and have in fact increased during
the relevant time.
d.

I have observed that the actuaries retained by Canada Life have followed the
appropriate Guidance provided to actuaries by the Canadian Institute of
Actuaries in respect of the reports prepared for Plan. I can also observe that the
appropriate Guidance appears to have been applied in a reasonable and
consistent manner.

a.

Using results presented in three reports prepared by the Plan's actuary (the

Report on the Actuarial Valuation for Funding Purposes at December 31, 2008,
the Report on the Estimated Financial Position of the Portion of the Plan affected

by the 2005 Partial Plan Wind-up as at December 31, 2011 and the Report on
the Transfer of the Liabilities of the Remaining Portion of the 2005 Partial Plan

-
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Wind-up to the Ongoing Portion of the Plan), I have prepared brief summaries
showing the financial positions of the portion of the Plan attributable to the IPINU
Group at various points in time and sources of change in the estimated actuarial
surplus over time. The summaries on the following two pages reflect financial
positions at January 1, 2006, December 31, 2008, December 31, 2011 and
August 31, 2012, as well as sources and amounts of change between these
dates.
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Assets
IVIarket Value of Assets
Increased asset allocation to PWLI Group
Crown DC Balances .
, Pending emzense Reimbursements
Termination Expense Provision
Total Assets
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6,557,000
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(11,&10,000
11.3;
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Present Value of Benefits for.
Pensioners and Survivors
Deferred and Inactive Pensioners
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$11,292;000

aIMMMIIIIIII

EIMIIIIIIIIIIIIII
1111:=1

$5,383,000)

I
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a

811,292,600

a

5,424,000
(5,1447,000)
1,321,000
(2„171,000:'
300,003
40,000
$5,723,000
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9.

What the foregoing tables demonstrate is that the primary reason for the drop in the

estimated IPWU Surplus is the dramatic increase in the liabilities associated with the anticipated
settlement of benefits through annuity purchases for members who make that election (an

increase of approximately $64.7 million from December 31, 2008 to December 31, 2011).
10.

As I noted in my Affidavit of September 20, 2012, the principle reason for the increase in

these liabilities is the decline in yields on Government of Canada real-return, long-term bonds.
For example, at December 31, 2008, this yield was reported at 2.10%, whereas at December
31, 2011, the yield was reported at 0.45%. At August 31, 2012, the yield On real-return, longterm bonds was 0.40%
11.

The figures in the charts above reflect the decline in interest rates and the corresponding

Increase in the Plan liabilities. I am satisfied that the Plan actuary has fairly reflected the change
in the IPWU Surplus over the period 2006 to 2012.
12.

The information provided in various reports prepared by Mercer and summarized above

relates to lump sum payments determined in accordance with Provincial regulation and
estimated prices of annuities expected to be purchased from insurance companies licensed to
conduct annuity business in Canada. In Spring 2012, Mercer surveyed insurance companies
regarding the anticipated settlement of benefits through annuity purchases and none of the
•

insurance companies approached was prepared to sell the required annuities. In other words,

'there-is no market in Canada for the Canada Life pensions. As a result, Mercer, on behalf of
Canada Life, Prepared and filed the Report on the Transfer of the Liabilities of the Remaining
Portion of the 2005 Partial Plan Wind-up to the Ongoing Portion of the Plan. The IPINU surplus
therefore will be based, in part, on estimated rather than actual annuity prices.
13.

The most recent actuarial information available discloses the following estimates of

surpluses (net of termination expenses) related to each of the Partial Plan Wind Ups available
for distribution (summarized at page 5 of the October 9, 2012 letter from Mercer to Canada Life,
Exhibit "D"):
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IPWU

$2.8 million

lndago

$1.1 million

Adason

$6.2 million s

Pelican

$2.9 million
Total

$12.8 million
__.

THE AMENDED SSA
14.

I have advised the Plaintiffs and Class Counsel throughout the negotiations which

resulted in the ASSA. Further, I attended the mediation before Justice Strathy in order to
provide support to the Plaintiffs and Class Counsel in the negotiation in those terms. Finally, I
was consulted by the Plaintiffs and Class Counsel as the terms of the ASSA were finalized and
committed to writing.
15.

The dramatic reduction in the estimated value of the IPWU surplus is directly related to

the decline in yields on Government of Canada real-return, long-term bonds; and this decline is
a direct result of economic forces beyond the control of the parties. In the circumstances, giving
some Class Members the possibility of a future surplus distribution under the ASSA ameliorates
this economic misfortune. Overall, the ASSA presents a better deal than if the SSA were
implemented without any amendment.
18. • I believe the terms of the ASSA represent a fair and reasonable set of terms for Class
Members under the prevailing circumstances.
17.

I swear this affidavit in support of a motion to vary the Judgment in accordance with the

ASSA and for no other or improper purpose_

t

Canada Life subsequently notified the Plaintiffs that figure was revised to $6.1 million.
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Clio M. Godkewitsch
From:
Sent:
To:
Cc:

Rienzo, Douglas <DRienzo@osler.com >
April-22-13 9:07 AM
Mark Zigler
Anthony Guindon; Clio M. Godkewitsch; dbrown@sgmlaw.com ; johnfield@hicksmorley.com ; GALWAY, JEFF; McSweeney, Ian
CLAM - surplus information

Subject:

Mark:
As you know, after the decision was made to transfer liabilities for Integration Partial Wind-Up members to the ongoing
portion of the Plan, IPWU members who had originally elected (or who were deemed to have elected) to receive an
immediate or deferred pension had to be given the option to change their election and opt to transfer the commuted
value of their benefits out of the Plan. This re-election option was required by FSCO policy.
Most of the option election packages were sent out to the affected members in January, with some being sent out later
as address updates were received by Canada Life. As you know, under the PBA members have 90 days in which to make
a portability election.
To date, of 1,349 packages that were sent out, 109 members have elected the commuted value option. This has caused
the estimated amount of IPWU surplus to increase, by $7.5 million, and therefore the revised estimate of IPWU surplus
as at August 31, 2012 is $10.1 million, up from $2.6 million.
It is important to note that the 90-day period is still running for some IPWU members, and therefore if more members
elect the transfer option, surplus may still increase by a small amount.
If you have any questions or would like to discuss this with us, please don't hesitate to call.
Doug

O SL E R
Douglas Rienzo
Partner, Pensions & Benefits
Chair, Diversity Committee
416.862.5683 DIRECT
416.862.6666 FACSIMILE
drienzoP,oslercom

Osier, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

c.

This c...rnaii
copyrig

privileoed,
rized use or disco

5:1 subjeel

267

This is Exhibit "D" referred to in the
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sworn before me, this 27 th
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Clio M. Godkewitsch
From:
Sent:
To:

Rienzo, Douglas <DRienzo@oslercom>
July-15-13 11:47 AM

Cc:
Subject:
Attachments:

Mark Zigler; Clio M. Godkewitsch; jforeman@harrisonpensa.com ; David Williams; johnfield@hicksmorley.com ; dbrown@sgmlaw.com
GALWAY, JEFF; McSweeney, Ian
CLAM - updated surplus estimate
27422638_1.xls; clsettlementsurplusprojectionjul13.xls

Dear counsel:
As we reported previously, those IPWU members who had previously elected (or were deemed to have elected) to

receive an immediate or deferred pension had to be provided the option of changing their election and transferring a
commuted value from the Plan, as per FSCO policy. 1,349 election packages were mailed out to them, most in January
of this year. At the time, the estimated IPWU surplus of $2.6 million as at August 31, 2012 was based on the assumption
that none of the members would change their initial election.
In April, we reported to you that 109 IPWU members did end up electing the CV transfer option. Due to the difference
in the amount to be transferred and the liability for a deferred or immediate pension (the latter based on annuity
purchase premiums), those elections caused the surplus to increase by $7.5 million. We also reported to you that the
90-day election period was still running for some members, and that the numbers could change.
We now know that 142 IPWU members in total elected the CV transfer option (this takes into account 4 members who
originally had elected the transfer option but later changed their mind before the transfer was completed). Taking all
these members into account, the revised IPWU surplus estimate as at August 31, 2012 has now increased by a total of
$9.1 million. The attached spreadsheet shows, for each of the 142 members, the difference between the transfer value
and the estimated cost of purchasing an annuity as at August 31, 2012, with the totals shown at the top (you can see
the $9.1 million figure there). As before, the transfer value for each member was calculated as of the termination date
and given interest from that date to August 31, 2012, and the estimated cost of purchasing the annuity was based on
the CIA guidance as of August 31, 2012. (You may notice that there are actually 144 records on the spreadsheet instead
of 142; this is because two members with benefits related to Crown Life service are shown twice, since their Crown Life
benefits are shown separately.)
The 90-day election period now having run out for the entire 1PWU group, Canada Life does not expect any more
changes to the list of IPWU members electing the CV transfer option, although there is a small chance that they might
hear from a member or two indicating that they didn't receive their election package etc.
As we discussed, Canada Life has also updated the IPWU surplus estimate and has projected it to December 31, 2013 —
the estimate is $11.1 million (if the adjustments agreed to by Canada Life under the proposed SSA amendment are
included, the estimate would be $12.4 million). The attached chart shows the development of the updated estimate
starting with the August 31, 2012 estimate, including the following:
•
•

The surplus increase due to member elections, as noted above, is $9.1 million;
the SSA amendment previously proposed (and rejected by Perell J) included a waiver of interest on CL's
expense reimbursement for the period from September 2012 through December 2013 — the chart shows the
estimated interest that would accrue during that period (decreases surplus by $800,000), but then shows the
effect of the waiver by CL if that SSA amendment proceeds (interest waived during the period increases the
surplus by the same $800,000 amount);

1

c.; 014
the proposed waiver by CL of part of its expenses, also contemplated in that SSA amendment, is also showft '
(increases surplus by $500,000);

•

we have also included additional legal fees expected to be incurred by CL but not previously contemplated in
prior estimates of IPWU surplus (e.g. fees incurred following the rejection of the SSA amendment); the estimate
is $450,000 which rounds up to $500,000 — this decreases the surplus by that amount.

Note that the estimate does not take into account the waiver of legal fees by Koskie Minsky contemplated under the
proposed SSA amendment.
If you have any questions about this update, please let us know.
Doug

OSIER
Douglas Rienzo
Partner, Pensions & Benefits
Chair, Diversity Committee
416.862.5683 DIRECT
416.862.6666 FACSIMILE
drienzoAosier.com
Osier, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

osler,com
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Canada Life Canadian Employees Pension Plan
PWU Surplus Projected to December 31, 2013
Privileged and Confidential

million
Integration
MU

Surplus estimate as of .i% HIst :91, 2012

$2.6

Indago .
PWU*

$1.1

'

" Adason
PWU*

$5.2

(netofa :expenses to be reto(cci Jr'T,1 .'H'tf :ry)L, r)t Einarrse3)

Increase in surp11.4 due to PWU members election of transfer option

$9.1

Increase in surplus due to data correction
Revised surplus estimate as of August 31, 2012

611,8

$ai

Projected Surplus as of December:31, 2013
additional interest on expenses to be reimbursed to CL

-$0.2,

$0..0

$0.0

expected interest on PWU Assets
:,
additional CL legal fees not previously contemplated

$0.5

$0:0

$0.0

-$0.5

$0.0

$ao

$11.1

$1.1

$6.2

Projected surplus as

of December 31, 2013

CL agrees to Waive interest on expenses
CL agrees to reduce expense reimbursement

$0.8
$0.5

.
.
Surplus projected to December 31, 2013 (If amendment proceeds)

$12.4

Surplus projection does not include legal fees of approximately $200,000 KM has agreed to waive as part of amendment

clsettlementsurplusprojectionjul13
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FUNDED STATUS OF CA A AN PENSION PLANS AT HIGHEST LEVEL
YEARS

Canada , Toronto
Publication date: 1 October 2013

The solvency position of Canadian pension plans improved significantly in the third quarter of 2013 due to strong equity returns and
rising long-term interest rates. The Mercer Pension Health Index stands at 98 per cent on September 30th, up from 82 per cent at
the start of the year and 94 per cent at June 30th. The Mercer Pension Health Index is now at its highest level since July 2007.
The Mercer Pension Health Index tracks the funded status of a hypothetical defined benefit pension plan. While the funded status
of Canadian pension plans varies significantly, most plans have exhibited a considerable improvement in funded status in 2013.
The chart below compares the distribution of the estimated solvency ratios of Mercer clients (covering 607 plans) at January 1,
2013 and September 30, 2013:

The proportion of pension plans that are fully funded on a solvency basis has increased from about 6 per cent at the beginning of
2013 to 14 per cent at the end of the third quarter. Even more remarkably, the proportion of pension plans that were less than 80
per cent funded has decreased from 60 per cent to just 11 per cent.
"So far, 2013 has been an extremely good year for most defined benefit pension plans. All the factors that drive funding levels
have moved in the right direction. Pension plans assets have grown because equity returns have been strong and plan sponsors
have been funding past deficits. At the same time, pension plan liabilities have declined as long-term interest rates have risen
sharply," said Manuel Monteiro, Partner in Mercer's Financial Strategy Group. Long-term Government of Canada bond yields were
slightly less than 3.1 per cent at the end of September, up from 2.3 per cent at the beginning of the year. A 1 per cent increase in
long-term interest rates would reduce the liabilities of most pension plans by 10 per cent to 15 per cent.
"A typical balanced pension portfolio returned 3.3 per cent in the third quarter and 7.0 per cent year to date," noted Mathieu
Tanguay, Principal in Mercer's Investment Consulting business. "During the quarter, global equity markets put up a strong
performance, supported by stronger economic data and relative stability in developed markets. Canadian equity markets
rebounded from the poor returns in the second quarter and slightly outperformed global equity markets. The strong equity
performance more than offset negative returns on bonds arising from the continued rise in interest rates experienced in the third
quarter. Overall, economic trends are improving. Despite a small dip in September, the U.S. Consumer Confidence Index remains
strong. The unemployment rate keeps dropping in North America while the Eurozone recently came out of recession thanks to
stronger exports and government spending. With an improving economy and a reduced perceived systemic risk, interest rates
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have moved higher than their level at the beginning of the year on the speculation that the Federal Reserve may begin to pull back
on its quantitative easing programs in the near future."
"While the third quarter was very strong, it could have been even stronger. Equity markets pulled back and bond yields declined
over the last few weeks, largely due to concerns about the impact of the U.S. government shutdown and potential failure to
increase the debt ceiling" noted Tanguay.
Unfortunately, the story isn't positive for all pension plans. The Canadian Institute of Actuaries has released new guidance which
significantly increases solvency liabilities for pension plans that automatically index pensions based on CPI increases. For fully
indexed plans, these changes negate most if not all of the positive impact of equity returns and interest rate increases in 2013.
"While the changes to the actuarial guidance primarily affect the minority of Canadian pension plans that automatically index
pensions, the impact on many of those plans is very significant" noted Monteiro.
In addition, further headwinds are expected following the July release of a Canadian Institute of Actuaries research report. The
report shows that pensioner life expectancies are significantly higher than the current mortality tables indicate. It is expected that a
new mortality table will be adopted for purposes of determining pension commuted values in late 2014. "We expect that a change
in commuted value standards to reflect the new mortality table will reduce solvency ratios by about 2 per cent on average" indicated
Monteiro.
"The current environment may provide a tactical opportunity for plan sponsors to reduce current contribution levels and/or stabilize
their funding requirements over the next few years. In some circumstances, it may make sense for sponsors to file a valuation
report as of an earlier date in order to capture the gains that have occurred" noted Monteiro.
Canadian equities returned 6.2 per cent in the third quarter which brought the year to date return to 5.3 per cent. For the third
quarter:
•

The best performing S&P/TSX sectors were Health Care (+10.9 per cent), Consumer Discretionary (+8.3 percent) and
Financials (+7.4 per cent ). The worst performing sectors were Utilities (-3.1 per cent ), Consumer Staples (+3.3 per cent ) and
Industrials (+3.4 per cent ).
• Small cap stocks (S&P/TSX SmallCap Index) returned 8.0 percent, outperforming large cap stocks (S&P/TSX 60 Index) which
returned 6.2 per cent during the quarter.
• Value stocks outperformed growth stocks as measured by the S&P Canada BMI Value and Growth indices, which returned 7.3
per cent and 5.6 per cent respectively in the third quarter.
During the quarter, the Canadian dollar strengthened against the U.S. dollar and the Japanese Yen, but weakened against the
British Pound and the Euro, which in general had a mixed impact on foreign equity returns expressed in Canadian dollars. In
Canadian dollar terms, the S&P 500 Index returned 2.5 per cent for the quarter and 23.7 per cent year to date. International
equities, as measured by the MSCI EAFE (CAD) index, generated a return of 8.7 per cent for the quarter and 20.4 per cent year
to date. Emerging markets, as measured by the MSCI Emerging Markets (CAD) index, returned 3.2 per cent and -1.0 per cent in
the third quarter and year to date respectively.
The DEX Universe Bond Index returned 0.1 per cent in the quarter which brought the year to date return to -1.6 percent. The
DEX Long Bond Index returned -1.1 per cent in the quarter and -5.9 per cent year to date. At the end of the third quarter, the yield
on the DEX Universe Index was 2.71 per cent as compared to 2.66 per cent at the beginning of the quarter.
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Mercer Pension Health Index

The Mercer Pension Health Index shows the ratio of assets to liabilities for a model pension plan. The ratio has been arbitrarily
set to 100 % at the beginning of the period. The new Pension Health Index assumes contributions equal to current service cost
plus solvency deficit payments, and no plan improvements. The Mercer Pension Health Index assumes that valuations are filed
annually on a calendar year basis and that the deficit revealed in each valuation is funded on a monthly basis over the subsequent
five years.
Assets: Passive portfolio with asset mix of: Asset mix: 42.5% DEX Universe Bond Total Return Index; 25% S&P/TSX Composite;
15% S&P 500 (CAD); 15% MSCI EAFE (CAD); 2.5% DEX 91 day T-Bills
Liabilities: 50 % active members, 50 % retired members. Benefits for active members assumed to be settled through commuted
values based on the Canadian Institute of Actuaries transfer value standards without the one-month lag. Benefits for retired
members assumed to be settled through an annuity purchase. Annuity prices determined based on the CIA guidance for the
medium duration illustrative block. Results will vary by pension plan.

About Mercer
Mercer is a global consulting leader in talent, health, retirement and investments. Mercer helps clients around the world advance
the health, wealth and performance of their most vital asset — their people. Mercer's 20,000 employees are based in more than 40
countries. Mercer is a wholly owned subsidiary of Marsh & McLennan Companies (NYSE: MMC), a global team of professional
services companies offering clients advice and solutions in the areas of risk, strategy and human capital. With 53,000 employees
worldwide and annual revenue exceeding $11 billion, Marsh & McLennan Companies is also the parent company of Marsh, a
global leader in insurance broking and risk management; Guy Carpenter, a global leader in providing risk and reinsurance
intermediary services; and Oliver Wyman, a global leader in management consulting.
For more information, visit www.mercer.ca .
Follow Mercer on Twitter @Mercerinsights.
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