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S.C.C. File No.

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

BETWEEN:
ELLEN SMITH
APPLICANT
(Respondent)
-and —
INCO LIMITED
RESPONDENT
(Appellant)

NOTICE OF APPLICATION FOR LEAVE TO APPEAL
(ELLEN SMITH, APPLICANT)
(Pursuant to Section 40 of the Supreme Court Act and
Rule 25 of the Rules of the Supreme Court of Canada)

TAKE NOTICE that Ellen Smith hereby applies for leave to appeal to the Court, pursuant to
sections 40 and 43 of the Supreme Court Act, R.S.C. 1985, c. S-26 as amended, from the
judgment of the Court of Appeal for Ontario, Court File No. C52491, made the 7% day of
October 2011, and for any further or other order that the Court may deem appropriate.

AND FURTHER TAKE NOTICE that this application for leave is made on the following
grounds, that the case presents issues of national and public importance, including:

1. this is the first environmental contamination class action in Canada to be heard
and tried on its merits, thereby having precedential significance nationwide
regarding the scope and limits on environmental damages;

2. the threshold for tort liability in the context of contamination and the level at
which chemical airborne emissions or soil depositions become actionable by a

private property owner;

3. there are conflicting appellate decisions in Canada on the issue of whether
contamination and concomitant property devaluation constitutes physical damage
to land, and a strong judgment at the trial court level;

4. the case presents an ideal and needed opportunity for the Court to reappraise what
continues to be the unsettled question of whether the stigma attaching to private



contaminated lands is compensable based on a regulatory level or pristine levels,
which has far-reaching implications for all individuals and businesses across

Canada;

5. the case also raises the important and novel questions with respect to the interface
between property law, tort law and environmental law;

6. as a result, this proposed appeal raises the following issues:

) what is the threshold effect for liability in nuisance in the context of
environmental pollution or contamination?

(ii)  should the notion of “non-natural” usage of land continue to occupy a
place in a common law strict liability analysis?

(i)  should the common law be subordinate to the environmental statutory
standard for liability for contamination?

(iv)  is stigma a recognizable head of damage to land in Canadian law?

7. the determination of these issues will have an impact on the administration of

justice throughout Canada.

Dated at the City of Toronto, Province of Ontario this 5th day of December 2011.
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— ' as oqent Yo
Kirk M. Baert
Celeste Poltak
KOSKIE MINSKY LLP

Barristers and Solicitors
900 - 20 Queen Street West
Toronto, Ontario M5H 3R3
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Fax: 416-204-2889

Email: kbaert@kmlaw.ca

Counsel for the Applicant

Eugene Meehan, Q.C.

Jeffrey W. Beedell

MCMILLAN LLP

Lawyers - Patent & Trade Mark Agents
300 - 50 O'Connor Street

Ottawa, ON K1P 6L2

Tel: 613-232-7171

Fax: 613-231-3191

Email; jeff.beedell@mcmillan.ca

Ottawa Agent for Counsel for the Applicant
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PART I - STATEMENT OF FACTS

A. OVERVIEW

1. This test case is a juridical triangulation of three discrete areas of law into a single
nationally important case, with a class actions overlay. The three primary areas of law: property
torts and environmental law. It is a unique opportunity for Canada’s highest court to lay down
guiding principles for all of Canada in an increasingly litigious area, thereby providing more

certainty to litigants and reducing litigation overall.

2. This trigometric property/torts/environmental test permits this Honourable Court to
determine at what legal threshold do chemical emissions become actionable by landowners at
common law. Is actual injury to health a necessary prerequisite for liability in nuisance; do
‘ordinary’ industrial activities no longer constitute non-natural uses of land. At what point along
the juridical richter scale are owners of regulated smokestacks that release chemicals into the air
immune from the very basic principles of property, tort and environmental law. What is most

interesting 1s how those principles intersect and interplay: where is the boundary between these

three separate areas of law.

3. Against the backdrop of a contaminated community and a complicated environmental
regime, provincially and federally, Canadians need a clear answer: what is actionable in the
context of chemical depositions on private lands? The jurisprudence of this Court and provincial
appellate courts concerning property torts has largely been confined to amenity nuisance and the

availability of statutory authority defences,' rather than actionable levels of chemical ollution,
y y p

which until now remain unchartered territory.

4. This Court’s clarification of whether human health is the new actionable threshold for
contamination and final resolution as to the correct meaning of “non-natural” use is required to

provide landowners, regulators and industrial actors across Canada with certainty around their

'St Lawrence Cement Inc. v. Barrette, [2008] 3 S.C.R. 392 [St. Lawrence}; Susan Heyes Inc. v. Vancouver (City),
2011 B.C.C.A. 77 [Heyes]; Antrim Truck Centre Ltd. v. Ontario (Minister of Transportation), [2011] O.J. No.
2451, (C.A.) [Antrim]; Tock v. St. John's Metropolitan Area Bd., [1989] 2 S.C.R. 1181 {Tock]; St. Pierre v.

Ontario (Minister of Transportation), [1987] 1 S.C.R. 906.
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obligations and liabilities. What is the appropriate threshold for actionable nuisance or strict
liability in the context of contaminated lands? What should become of the entrenched
triangulation of environmental no-fault liability, the inviolability of personal property and the

polluter pays principle‘?2
5. . .Canadian homeowners, residents, industry, regulators and appellate courts really do need

certainty on the following key issues:

(i)  the threshold effect for liability in nuisance in the context of
environmental or contamination;

(i)  the requirements for a “non-natural” use of land;

(iii)  whether environmental statutory regimes are a complete code of liability;
and

(iv)  whether property devaluation should be a recognized claim in nuisance.

First Toxic Tort Test Case to be Heard by this Court — Opportunity to Provide Principles
Respecting Class Action Trials and Environmental Law to Curtail Unnecessary Litigation

6. The leading authorities in this area do not involve the toxic tort claims as advanced here.
This test provides a unique opportunity to fix the boundaries of rights and obligations
surrounding the historic contamination of private lands. At what point should the effects of
chemical emissions be visited upon residential landowners without compensation if the effect of
those depositions impacts the disposition of that property? Where are these lines properly drawn

between residential and corporate neighbours in this modern era of environmental stewardship?

7. This test case concerns residential lands in Port Colborne, Ontario which were
contaminated by nickel oxide depositions emitted by Inco’s refinery, a pollutant classified by the
federal government as a group one-carcinogenic toxic substance.’ Once Ontario’s Ministry of the
Environment (“MOE”) discovered the true extent and levels of Inco’s nickel depositions, Port
Colborne became the subject of extreme environmental scrutiny, risk assessments, scientific

testing, regulatory intervention, unprecedented media publicity and health studies lasting almost

2 St Lawrence Cement; Imperial Oil Ltd v. Quebec, 2003 SCC 58; British Columbia v. Canadian Forest Products

L., [2004] 2 S.C.R 74 [Can-For].
3 Court of Appeal Reasons (Certification) para.6 [Tab 5B]; Court of Appeal Reasons, paras. 8, 26 [Tab 3D]
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ten years.* The discovery of nickel contamination led Inco itself to commission the most
extensive health study ever conducted in Canada and the MOE to issue a draft control order
against Inco.” As a result, Port Colborne’s real estate market was stigmatized and devalued.®
Following a forty-five (45) day common issues trial, the trial judge granted judgment in favour
of the 7,900 applicant class members in the aggregate amount of $36 million for damages

sustained to the value of their homes as a result of the nickel contamination.’

Admitted Nickel Contamination & Proven Devaluation, Yet No Liability on Appeal

8. Even though Inco (a) admitted to being the source of the nickel contamination;® (b)
commissioned and conducted extensive health studies; (c) participated in a decade-long
Community Based Risk Assessment program;9 (d) undertook a property devaluation study;'? (e)
retained an environmental consultant to sample water, soils, air, vegetables,'’ and (f) was ordered
by the MOE to remediate a number of properties, the Court of Appeal below overturned the trial

judgment. Is this an appropriate interpretation of private property law for Canadians?

9. Despite (a) Port Colborne being the MOE’s most important file in the months that
followed the contamination discovery;'? (b) the unprecedented soil sampling program by
government officials;"® (c) the distribution by the public health department of precautions to
reduce exposure to nickel;"* (d) Health Canada’s public challenge of the risk exposure levels
proposed;15 (e) health studies by international experts;l6 (f) obligatory contamination
acknowledgement clauses in agreements for purchase and sale;!” and (g) the prevailing time of

great public uncertainty and concern, the Court of Appeal below refuses to see any effect

* Trial Reasons, paras. 142, 146, 150, 159, 163, 170, 206, 207, 214 [Tab 3A]

> Trial Reasons, paras. 180 — 181 [Tab 3A]
S In the Rodney Street Area alone, the trial judge found a drop in the average value from $60,333 to $37,025 as of

September 2000, measured by a statistical confidence interval of 99%: Trial Reasons, para. 323 [Tab 3A]
” Trial Reasons, paras. 283 -286, 294 — 298, 301 — 302, 305 — 306, 320, 321 —325 [Tab 3A]
® Consent to Judgment on common issues (a) and (b), Order of Trial Judge, October 14, 2009 [Tab 3B]
® Trial Reasons, 150 — 155, 186 [Tab 3A]
1 Exhibit 4, Tab 686, p. 4 [Tab 5F]; Request to Admit & (Inco response) (excerpts), Q. 100, 102, 107 — 110 [Tab 5C]
"' Request to Admit, (Inco response), Q. 91, 97, 174 [Tab 5C]; Exhibit 4, Tab 441 [Tab SF]
2 McLaughlin, pp. 1475 — 1477 [Tab 5E]
' Trial Reasons, paras. 159, 182, 219 [Tab 3A]; McLaughlin, pp. 1398 — 1401 [Tab 5E]
4 Trial Reasons, paras. 160, 162 — 168, 173, 179, 184, 185, 211,212,213, 219 [Tab 3A]
15 Exhibit 4, Tab 706 [Tab 5F]; Smith evidence, p. 76 [Tab 5E]

'® McLaughlin evidence, p. 1430 [Tab 5E]
' Trial Reasons, paras. 112 — 115, 148, 149 [Tab 3A]; Berkhout evidence, pp.757-758 [Tab 5E]
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whatsoever of chemical depositions on these lands. The result is to visit Inco’s environmental

costs upon the class’ lands. How should tort law respond in this situation? Is property valuation

worthy of protection?

10.  Until this decision, Canadian nuisance law was premised on the assumption that pollution
of another’s lands is “always unlawful and in itself constitutes a nuisance”.'® However, on
appeal, Inco was neither required to pay the costs of cleaning the lands or the damages for
devaluation to residential homeowners, on the grounds that the applicant could not show she

suffered actual personal injury'® and because Inco’s industrial refinery was deemed a ‘natural’

use of land in a residential neighbourhood.

1. What legal components should comprise a residential landowner’s claim for damages for

the escape of foreign substances deemed “chemicals of concern,”20 — by both the regulator and

polluter - posing potential health risks requiring further science, investigation, testing and

study,?! thereby making the lands ‘risky’ 22 stigmatized and less valuable? Bottom line: where is

>

the balance between industrial profits and public/private safety?

Does The Decision Below vaiscerate Tort Protection for Residential Landowners?

12. Canada’s national court can now definitively settle whether contamination per se
constitutes a sufficient harm in nuisance. If the purpose of nuisance is to shield property owners
against unreasonable interferences, should it be confined to protecting only against personal
injury? The gravamen of a nuisance action is vindication of personal interest in land?, an interest

which must include a per se protection from foreign chemical emanations. Moreover, if the

8 Groat v. City of Edmonton [1928] S.C.R. 522 at 532; Fridman, The Law of Torts, Carswell: Canada (1989) vol. 1,

p. 130.
1% Court of Appeal Reasons, at para. 57: “it was incumbent on the claimants to show that the nickel particles caused

actual harm to health”. [Tab 3D]

2 pxhibit 4, Tab 47, JWEL’s (Inco’s Consultant) Presentation to Port Colborne residents, October 26, 2000,
concerning Human Health Risk Assessment, chemicals of concern assessment, toxicity assessment, toxicity
parameters, exposure assessment, ecological assessment, hazards assessment and calculation of risk [Tab 5F]

21 McLaughlin (MOE) evidence, pg. 1400 “there was a great degree of anxiety in the community, understandably,
and there was not a desire to wait for four or five years for the health risk assessment from the CBRA to be
completed.”[Tab SE]; Trial Reasons, paras. 170, 206 214, 220 [Tab 3A]

22 Skaburskis evidence p. 1102: “since I’'m risk adverse, 1 will consider the contaminated property less
interesting...there would be this element of fear and concern...the aversion to things I don’t know.” [Tab 5E]

3 Report on Damages for Environmental Harm, Ontario Law Reform Commission (1990), p. 17.
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proper nuisance test rests on the effect-on land of a defendant’s conduct, should the law approach
harm only from the perspective of damage to the person who owns the land? This Court can now
determine whether it is desirable to relegate the law of nuisance to trifling inconveniences,
leaving liability for intangible pollutants (those causing the most serious damage to land) so

narrowed that liability for the effects of chemical deposition no longer exist at common law.

13.  If environmental considerations are “one of the major challenges of our time”,** should
there be a gap where amenity nuisances are actionable yet pollutant nuisances are not without
injury to health? Diminution of value to land has long been recognized as a foreseeable

recoverable loss, or actionable effect, of nuisance,” consistent with the indirect harm or

consequential injury essence of nuisance.*®

14. Rylands has been considered by this Court only twice since 1950.*”  The law in this
respect requires modern clarification: can the refining of precious metals or substances ever
constitute a ‘natural’ use of land? As noted by the appeal court below, appellate courts have
similarly paid no attention to the details of the Rylands rule.”® Have the ‘changing patterns of
existence’ taken the law of Rylands so far that any legal activity is ipso facto a ‘natural’ use of

land? If the activity is regulated and legal pursuant to statute, ought it also, by definition,

constitute ‘natural’ use?

B. BACKGROUND FACTS NOT IN DISPUTE - CONTRARY LEGAL TESTS
APPLIED TO THE SAME FACTS

15.  The Court of Appeal below accepted the following basic facts as found at trial:

(a) Inco’s refinery emitted nickel for 66 years;

(b) during that time, nickel, primarily in the form of nickel oxide, made its way
into the soil of the claimants’ properties;

* Friends of the Oldman River Society v. Canada, [1992] 1 S.C.R. 3 at para. 1.
» Tridan Developments Ltd. v. Shell Canada Products Ltd. (2002) 57 O.R. (3d) 503 (C.A.) [Tridan]; Butt v.

Oshawa, [1926] 4 D.L.R. 1138 (S.C.); Godfrey v. Good Rich Refining Co., [1939] O.R. 106, aff’d [1940] O.R.
190 (C.A.); Culp v. East York (Township), [1956] O.R. 983, aff’d [1957] O.W.N. 515 (C.A.).

% | inden & Feldthusen, Canadian Tort Law, (8") at 568.

" Rylands v. Fletcher (1868), L.R. 3 H.L. 330 [Rylands]; Crown Diamond Paint Co. v. Acadia Holding Realty Ltd.,
[1952] 2 S.C.R. 161 (8.C.C.); Tock.

%8 Court of Appeal Reasons, para. 70 [Tab 3D]
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(c) before 2000, there were no significant public health concerns associated
with the nickel levels in the soil; and

(d) from early 2000 and beyond, MOE soil sampling revealed higher levels of
nickel than had been previously recorded, causing widespread concern about
potential health effects, becoming a matter of widespread public concern

and controversy.29

16.  Based on the trial judge’s thorough review of the evidence,’ the Court of Appeal also
accepted the trial judge’s factual finding that, “[b]y the fall of 2000, because of the public

disclosures, I find that the public mood was one of extreme concern about nickel levels in the

soil that could affect everything from vegetation to human health to real estate values.”’

Consistent with the then prevailing test for an actionable nuisance, the main liability question at

trial was whether Inco’s admitted interferences to property were unreasonable in light of all the

circumstances:>?

what effect did the admitted contamination and the connected events have on the
class members’ lands, based on the right to exclude chemical emanations from

entering one’s land and the evidence of resulting damage to its value?

17. The liability question on appeal was completely the converse. Breaking with well-settled
authority, the Court of Appeal examined the effect of Inco’s conduct through an opposite
juridical lens. To speak plainly, it took a juridical pair of binoculars and instead of using them for
their intended purpose, turned them around so everything would appear far away - anything

major, important or serious turned into a mere speck:

what physical effect, if any, did the nickel have on the individual landowning persons
and did Inco comply with relevant laws and regulations?

18. Fundamentally, these are irreconcilable means by which to analyze property torts or the
effect of physical injury, and chemical deposition to lands. Far beyond the parties here,
Canadians generally have an interest in the legal clarification of these torts. Laws concerning
private property reflect important social values and its sanctity. In this case, the tort law

sanctioned by the Court of Appeal has far-reaching environmental implications by effectively

fg Court of Appeal Reasons, paras. 26 — 29 [Tab 3D]
j° Court of Appeal Reasons, para. 28 [Tab 3D]; Trial Reasons, paras. 120 —220 [Tab 3A]
3! Trial Reasons, para. 220 [Tab 3A]; Court of Appeal Reasons, paras. 28 — 29 [Tab 3D]

32 Tock at 1191.
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subsuming nuisance and Rylands causes of action within a statutory regulatory regime. Should
these bases of civil common law liability for environmental damage caused by industrial
operations across Canada be eliminated? Without further guidance from Canada’s Highest
‘Court, the uncertainty surrounding industry’s environmental obligations will be exponentially

extended. It will have to be dealt with eventually. Better to deal with it now.

C. THE TRIAL JUDGMENT FOLLOWING THE 45 DAY TRIAL

19.  The applicant below, at trial, tendered the evidence of eleven (11) witnesses, while Inco
tendered the evidence of one (1) witness in the defence of its case.*® Following the conclusion of
this lengthy common issues trial,>* including Inco’s consent to judgment for the nickel
depositions themselves,” the trial judge found in favour of the applicant in nuisance — a question

of fact®® - and Rylands, awarding $36 million in damages to the class on the following basis:

(a) nickel particles, primarily in the form of nickel oxide, were emitted by Inco onto
the class members’ land, causing them prima facie physical damage;

(b) the accumulation of a foreign substance on a property owner’s land that causes a
loss in value or sensible injury is material;

(c) it is for the court and not the MOE to determine whether the nickel
contamination is material as the MOE does not set the standard for civil liability
but merely a standard for mandatory clean up — the elimination of the effect of
nickel contamination on property values was not a consideration in the decision

of the MOE;

(d) the severity of the damage, the extent of the damages, the number of residents
affected, the residential character of the neighbourhood and the fact that Inco
emitted nickel as a byproduct of a profit-oriented business, outweighed the

utility of Inco’s operations;

(e) Inco created a non-natural use of its land when it brought nickel onto the land
for the purposes of refining, thereby emitting nickel which were not naturally on

33 Schedule “C”, Witnesses at Trial [Tab 5D]
3% The trial judge heard 45 days of oral testimony, observed 11 witnesses tendered by the Applicant, including 7

damages experts, 1 witness tendered by Inco, admitted 97 exhibits of over 27,000 pages in all, made 25
evidentiary rulings and was presented with hundreds of pages of written argument at the close of trial.

35 Common Issues: “6(A) Inco is responsible for the vast majority of nickel depositions on the class members’ lands;
6(B) Inco is responsible for the vast majority of contamination in the Rodney Street Area.”, Order of Trial Judge,
October 14, 2009 [Tab 3B] '

3% Heyes, para. 48.
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the land or in the air above creating a non-ordinary use of the land;

(f) Rylands liability is imposed where a party makes a non-natural use of its land,
the accumulated matter escapes and causes damage to its neighbours; and

(g) reasonable use of land for a lawful commercial purpose is not necessarily a
defence to a Rylands claim.”’

20.  In so doing, the trial judge made important findings of fact on causation and damages or

the effects of Inco’s operations:

(a) “government authorities were very visible in the RSA from September 20,
2000 until at least the spring of 2002 ... [when] the MOE conducted several
rounds of soil samplings and from time to time the MOE and the PHD
delivered information sheets or fact sheets to the property owners...there was a
distinct public concern as to the effects of elevated nickel levels in the soil on

human health”;

(b) “the MOE and the PHD believed that there was an immediate need to assess
the human health risk for those who lived in the RSA...and listed many
precautions that the residents should take to reduce exposure to
nickel..indicat[ing] that there was a concern as to human health”;

(c) “the public asked pointed questions .... about whether it was safe to eat garden
fruits and vegetables; questions about the safety of well water; concern about
whether residents in RSA had to move out of their homes...this was a time of

great uncertainty and great concern”;

(d) “there was an independent health study commissioned ... [including] a ten
page questionnaire that was sent to every household ...[and] the East Side
Community Health Study...[which] did air sampling at schools and soil
sampling at schoolyards, daycare centres and beached. Public health nurses and

inspectors went door to door...”;

(e) “after February 2000 any reasonable member of the public would logically
have concluded that the problems with nickel in the soil may affect property
values ... this concern was raised as one of the original components of the
CBRA and was corroborated by the fact that the local real estate agents started
to require written vendor disclosures and insert clauses into

agreements....regarding nickel contamination™;

(f) expert evidence showed “that if there was an announcement of contamination
the public would be unsure of what was there, unsure of the health risk, unsure

37 Trial Reasons, paras. 76, 88, 89, 86, 87, 83, 53, 54, 48, respectively [Tab 3A]
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of the effect on property values and unsure of the future ...the only way a
potential buyer would purchase the property would be at a discount...the
public disclosure of contamination was the start of a negative price

adjustment”;

(g) “there was a strong message from government authorities that the public
should be extremely concerned about nickel soil contamination ... that would
have a negative effect on housing prices...a downward drop in property values
commencing in 2000 is supported by the evidence of Tomlinson,
...Skaburskis, and ... Teranet ASP data”;

(h) “I accept Steele’s testimony of a general downward trend in sales volumes and
sales prices...[and] sales prices and sales volumes ... dipped in the year 2000
and continued to dip throughout 2001, 2002 and 2003”;

(i) “Dr. Tomlinson [based on MPAC data] concluded that the value of all of the
residential property in Port Colborne is approximately $48 million less than it
would have been if property values ... had kept pace with property values in

Welland from 1999 to 2008”.3

21. These conclusions on damages were based upon the following evidence®:
Who Testified Who Testified Who Testified
On_Causation On Damages As To No Damages
Dr. Thayer Robert Maughan David Atlin
Dr. Steele William Berkhout
Dr. Skaburskis Dr. Steele
William Berkhout Dr. Thayer

Troy Austrins
Dr. Skaburskis
Dr. Tomlinson

D. THE COURT OF APPEAL JUDGMENT
22. On the basis of these same facts, the Court of Appeal decided to re-write first year torts

and property law, by holding:
(a) chemical alteration of soil, measurable through scientific means does not
constitute harm to private property;

(b) to show the chemical alteration caused damage, the class must show that
the nickel caused actual harm to the health of the landowners;

%8 Trial Reasons, paras. 156, 158,159, 160, 163, 165, 170 179, 182, 184, 185 , 218, 265, 266, 272, 274, 283, 284,

285, 286, respectively [Tab 3A]
¥ See Schedule “C”, Witnesses at Trial, for witnesses’ qualifications [Tab 5D]
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(c) a potential risk to health cannot be proven by evidence of years of
thorough scientific investigation by independent experts and regulators or
being the subject of the most extensive community health study in Canada,
becoming a matter of widespread public concern and controversy ;

(d) the meaning of Rylands “non-natural” use is vexing, uncertain and vague;

(e) the operation of a refinery done in accordance with regulatory regimes
cannot present a risk to its neighbours;

(f) the distinction between natural and non-natural use must be made by
reference to planning legislation and governmental regulations rather than

the origin of the substance at issue; and

(g) a pre-requisite to Rylands liability is that the operation presented
exceptional danger.”® [emphasis added] :

(i) Are Chemical Depositions or Soil Contamination Physical Damage to Land?

23.  Despite the evidence that the class’ lands had suffered a quantifiable loss to their value as
a result of the discovered contamination,' the Court of Appeal held that chemical depositions
were minimal, trifling and non-actionable interferences with the class’ residential lands. Should
acknowledged pollution be deemed a reasonable intrusion to be borne by neighbours, the price of
membership in the larger éommunity? While there is no doubt that neither the common law nor
statute protect against minimal or insignificant environmental or property impairments or
intrusions, are the effects imposed here properly characterized as trifling or reasonable? The

bright line of actionability can now be conclusively drawn by this Court.

(ii) Is Personal Injury An Appropriate Threshold for Actionable Nuisance?

24.  The court’s infusion of nuisance with proof of harm to health fundamentally alters the
law of nuisance which “does not provide a remedy for a personal injury”.42 If amenity nuisance

liability flows from proof of noise, odours or dust, yet nuisances arising from pollution require

* Court of Appeal Reasons, paras., 55, 56, 67, 70, 79, 97, 103, respectively [Tab 3D]

*! The damaging effect was borne out by expert evidence of (i) stigma reduction of 3.5% (845,974, 189); (ii) costs of
remediating the lands, $60,000 per property ($22,000,000 for the Rodney street area alone); (iii) MPAC tax
assessments of 5.9%, $6,100 per property ($48,000,000): Thayer, pp. 1003-1004 [Tab 5E], Exhibit 82, Tab 3,
[Tab 5F]; Austrin , p. 1875 [Tab 5E}; Tomlinson, pp.1691 — 1707 [Tab SE]; Trial Reasons, paras. 265 — 278, 283 -

298 [Tab 3A]
“2 Street, The Law of Torts (4™, 1968) p. 229; F.H. Newark, “The Boundaries of Nuisance”, 65 L.Q.R. 480 (1949) p.

490.
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proof of damage to health, this Honourable Court ought to explicitly opine so. Canadians can

benefit from such a clarification from their Highest Court: should liability in nuisance be

presumptively stricter when it comes to physical injury to land?

(iii)  Should Lawful Industry Be Immune from Strict Liability For Their Chemical Escapes?

25.  Can the emission of chemicals in substantial quantities, albeit legal, ever constitute
“natural” use as coined by the appeal court? Should industry that otherwise complies with
legislative requirements and regulations only be strictly liable for exceptional dangers rather than
for all the damages which are the natural consequences of their products’ escape?®® Rylands
specifically held that “though the act was in itself lawful, yet if the doing of it occasions an
injury to any one, the person injured has a right of action”.** Conversely, the Court of Appeal
determined that “[p]lanning legislation and other government regulations controlling when and
how activities can be carried out will be relevant considerations in assessing whether a particular
use is a non-natural use”.* Whether strict liability doctrine in Rylands is no longer applicable to

ordinary emissions from industrial operations is a question deserving consideration of this Court.

PART 1I — QUESTIONS IN ISSUE

26. The primary question to be resolved on this Application is whether the following issues,

reflected in the decision of the Court of Appeal for Ontario, raise questions of national or public

importance:

(i) what is the threshold effect for liability in nuisance in the context of
environmental pollution of contamination?

(i1) should the notion of “non-natural” usage of land continue to occupy a
place in a common law strict liability analysis?

(iii) should Canadian jurisprudence defer to environmental statutory
regulation for liability for contamination?

(iv) is stigma a recognizable damage to land in Canadian law?

* Tridan, para. 12.
* Rylands at 336.
* Court of Appeal Reasons, para. 97 [Tab 3D]
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PART III - STATEMENT OF ARGUMENT

27.  The issues raised on this test case squarely confront the triangulation between the special
nature of real property, the extent of liability of an admitted polluter and the impact of
contamination on residential communities in Canada. It poses an unparalleled opportunity for
Canada’s national Court to lay down guiding principles on what the boundaries ought to be when

these areas of law collide.
A. "MATTER OF NATIONAL IMPORTANCE

First Occasion to Consider Environmental Toxic Tort Common Law Liability

28. The very purpose of private property torts is common across Canada: to ensure that
Canadian landowners are not subjected to the unreasonable effects of their neighbours, including
the ability to seek redress for chemicals deposited onto their residential lands by industrial actors.
Accordingly, the liability which may accrue at common law is of primary import to all

landowners in Canada, not just the 7,900 members of this class proceeding.

Conflicting Appellate Jurisprudence Between B.C., Ontario, Quebec and New Brunswick

29.  The national importance of this case is further reflected in the conflicting appellate case
law of Heyes, Tridan, Antrim, Berendsen, St. Lawrence Cement and Cousins. 4 1t would be of
tremendous assistance for this Honourable Court to resolve the general inconsistencies left
behind by Cousins, Berendsen (where leave to appeal to this Court was granted, but both settled
prior to the hearing of the trial appeals) and Tridan. The specific points of departure between
these appellate cases and the decision below are fivefold: (i) the actionable threshold in nuisance
when contamination is alleged,*’ (ii) whether adherence to statutory standards immunizes a

defendant from liability,*® (iii) whether diminished property value is physical damage to land,*

4 Berendsen v. Ontario, [2009] O.J. No. 5101 (C.A.), leave to appeal to SCC granted and withdrawn January 2011;
Cousins v. McColl-Frontenac Inc., [2006] N.B.J. No. 504 (Q.B.), 2007 NBCA 83, leave to appeal granted at
[2007] S.C.C.A. No. 598, discontinued, July 8, 2008. S.C.C. Bulletin, 2008, p. 1116.

47 Court of Appeal Reasons, para. 57 requires injury to health [Tab 3D]; Cousins requires chemical deposits per se
(paras. 6 — 12); Tridan acknowledges damage for anything but pristine levels (para. 12).

8 Neither St. Lawrence Cement (para. 98), Heyes (para. 106), nor Tridan (para. 12) absolve liability for adherence to
statutory standards while Berendsen (paras. 81 — 82) and Court of Appeal Reasons, paras. 97, 100 [Tab 3D] hold
that regulatory or statutory compliance is a factor in determining liability.

9 Neither Antrim nor Heyes draws a clear distinction between whether loss of value falis within the damage to
property branch of nuisance or the interference use component, a critical determination as to whether balancing
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(iv) whether removal of stigma requires remediation to regulatory levels or a pristine state,” and
(v) the correct approach to quantifying environmental damages.”' In many respects, these issues
are interconnected: individually and jointly they raise profound questions for Canadians — where

should the line be drawn in environmental tort litigation?

30. By insisting on personal injury as a prerequisite for liability, the Court of Appeal made an
irreconcilable distinction with its holding in Berendsen: “[p]roperty owners do not know what

they are getting; under the Environmental Protection Act, they own and are responsible for what

it put on their properties, and regardless of whether what they received has the potential to harm

human or animal health, it is perceived as a contaminant”.>> While the Cousins decision

grounded liability on a seemingly per se basis, Antrim suggests physical injury is necessary yet

Tridan recognizes damage from any chemical levels but pristine.

31. Is it appropriate for Canadian private property law to now reject the notion that harm that
can arise from breaching the fundamental value of an “individual to the enjoyment of property
and the right not be deprived thereof, or any interest therein™, including the ability to dispose of
it freely? This Court can now give guidance on whether the traditional prevailing meaning of
nuisance as an unreasonable interference with land either by “physical damage to the land, ... or
other similar right, or injury to health”> has been abolished in Canada. A definitive
interpretation of what constitutes physical damage to property, in the context of chemical

emissions, and the appropriate interplay between property torts and environmental legislation

would render much needed guidance.

32. The Court of Appeal also created a material alteration in the law by finding chemical

levels below regulated standards cannot constitute damage. The same court in 7ridan came to the

applies. The Court in Antrim even specifically opined that “jurisprudence discloses disagreement on this issue” (at

para. 96).

° Tridan (paras. 12, 16, 17) holds that stigma exists even below regulated pollutant levels while Smith (para. 61)
holds that no effect on property can inure where levels are below regulated levels.

St Cousins (para. 16) awarded lost investment income damages; Tridan (paras. 11, 12) awarded damages for costs of
remediation to a pristine state; Court of Appeal Reasons [Tab 3D] found no damage to value at all .

32 Berendsen, at para. 65.

53 Harrison v. Carswell, [1976] 2 S.C.R. 200 at p. 12 (QL).

54 Linden & Feldthusen, Canadian Tort Law (8" ed) at 568.






