Court File No. CV-14-10695-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT WITH RESPECT TO U. S. STEEL CANADA INC.
MOTION RECORD OF THE APPLICANT
(Re: Cash Conservation and Business Preservation Motion
returnable September 28, 2015)

September 17, 2015

McCarthy Tétrault LLP
Toronto Dominion Bank Tower
Toronto, ON M5K 1E6
Fax: (416) 868-0673
James Gage LSUC#: 34676I
Tel: (416) 601-7539
Email: jgage@mccarthy.ca
Paul Steep LSUC#: 21869L
Tel: (416) 601-7998
Email: psteep@mccarthy.ca
Sharon Kour LSUC#: 58328D
Tel: (416) 601-8305
Email: skour@mccarthy.ca
Kelly Peters LSUC#: 59914W
Tel: (416) 601-8281
Email: kpeters@mccarthy.ca
Lawyers for U. S. Steel Canada Inc.

TO:

The Service List

Index

Court File No. CV-14-10695-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR ARRANGEMENT
WITH RESPECT TO U. S. STEEL CANADA INC.
MOTION RECORD OF APPLICANT
(Re: Cash Conservation and Business Preservation Motion
returnable September 28, 2015)
INDEX
Tab No.

Documents

1.

Notice of Motion returnable September 28, 2015

2.

Affidavit of William E. Aziz sworn September 17, 2015

3.

Exhibit A –

Letter from counsel to USS to the Monitor dated
September 4, 2015 regarding plant loading

Exhibit B -

Affidavit of Michael A. McQuade sworn September
16, 2014 (without exhibits)

Exhibit C -

Pre-filing Report of the Monitor dated
September 16, 2014 (without exhibits)

Exhibit D –

Summary of USSC Pension and Retirement Plans

Exhibit E -

Settlement Agreement with the City of Hamilton dated
February 27, 2015

Draft Cash Conservation and Business Preservation Order

Tab 1

1

Court File No. CV-14-10695-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE
OR ARRANGEMENT WITH RESPECT TO
U. S. STEEL CANADA INC.
APPLICANT

NOTICE OF MOTION
(RE: CASH CONSERVATION AND
BUSINESS PRESERVATION MOTION)
(returnable September 28, 2015)
U. S. Steel Canada Inc. (the “Applicant” or “USSC”) will make a motion to the
court on September 28, 2015 at 10:00 am, or as soon after that time as the motion can be
heard, at 330 University Avenue, Toronto, Ontario.
PROPOSED METHOD OF HEARING: orally
THE MOTION IS FOR:
1.

Direction from the Court as to whether the decision by USS to divert production

of certain automotive parts slated for production at USSC’s facilities to mills located in
the United States (the “Diversion Decision”) violates paragraph 6 of the order of R.S.J.
Morawetz dated September 14, 2014 (as amended and restated, the “Initial Order”);
2.

An order (the “Business Preservation Order”), substantially in the form

attached to the Motion Record at Tab 3:
(a)

authorizing and directing USSC to discontinue its sale and
restructuring/recapitalization process (“SARP”) in relation to all of the

-2-

assets and business of USSC other than the sale of the Hamilton Lands
(as defined in the order of this Court dated April 2, 2015 (the “SARP
Order”));
(b)

authorizing and directing USSC to implement USSC’s cash conservation
and business preservation plan (the “Business Preservation Plan”) as
described in the Aziz Affidavit (as defined below), and any other
additional steps, as determined by the Applicant in consultation with the
Monitor, as may be necessary or desirable to give effect to the Business
Preservation Plan, including among other things:
(i)

the immediate suspension of all contributions or payments to
USSC’s nine registered non-contributory defined benefit pension
plan, other than normal cost contributions, and to the RCA Trust
(as defined therein);

(ii)

the immediate suspension of supplementary pension payments to
beneficiaries pursuant to the unfunded individual retirement
benefit contracts and individual retiring allowances;

(iii)

the near-term suspension of other post-employment benefit
(“OPEB”) payments to beneficiaries under USSC’s OPEB plans
effective October 9, 2015, including the suspension of premiums
to fund insured life insurance benefits;

(iv)

the immediate suspension of payments to PBGF (as defined
therein) in respect of assessments;
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(v)
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the immediate suspension of salary continuance payments to
USSC employees no longer actively employed by or providing
services to USSC;

(vi)

the immediate suspension of payments on account of municipal
taxes;

(vii)

the deferral of shipments of certain raw materials purchased from
USS for the 2015 shipping season;

(viii) approval of certain amendments to the replacement DIP financing
agreement between USSC and Brookfield Capital Partners Ltd.
(particulars to be filed in a supplementary affidavit prior to the
return date of this motion);
(ix)

the declaration that USS is a “critical supplier” within the
meaning of the Companies’ Creditors Arrangement Act, R.S.C.
1985, c. C-36, as amended (the “CCAA”) and granting a Critical
Supplier Charge (as defined therein) with the requested priority;
and

(x)

such further and other relief as this Court deems just.

THE GROUNDS FOR THE MOTION ARE:
3.

On September 16, 2014, USSC obtained an Initial Order pursuant to the CCAA.

4.

Under the umbrella of a stay of proceedings and other important relief granted in

the Initial Order, USSC has undertaken a complex court-supervised restructuring process

-4-
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with the view of preserving the on-going value of its operations while exploring
restructuring solutions with key stakeholders.
5.

Having received the Phase 2 submissions from bidders in USSC’s SARP and

with important operating decisions arising at this time of year, USSC is at the most
critical juncture in its restructuring proceedings to date.
The Diversion Decision
6.

Around the end of July 2015, USSC became aware that USS was proposing a

transfer of some Canadian automotive production to its U.S.-based plants (referred to
above as the “Diversion Decision”), which was to take effect for customer orders to be
delivered on or after October 1, 2015.
7.

Automotive business has historically been and continues to be the cornerstone of

Hamilton Works operations and represents a material part of Lake Erie Works
operations
8.

Pursuant to paragraph 6 of the Initial Order, this Court ordered the continuation

of services from USS in respect of the plant loading process (and other critical
intercompany services and support) in accordance with existing arrangements or past
practice, subject to the oversight of the Monitor or further order of this Court.
9.

From the information available to USSC, the Diversion Decision appears to be a

departure from past experience and it does not appear that the Diversion Decision is
consistent with past practice.

-5-

10.
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The proposed Diversion Decision, if implemented, will have a significant

adverse effect on USSC’s profitability and cash flow, including as described in the
Monitor’s Twelfth Report, and will cause disruption at a critical time in USSC’s CCAA
proceeding when all efforts should be focused on achieving a viable restructuring
solution.
11.

With the effective date of the Diversion Decision looming, time is of the essence.

Accordingly, USSC seeks directions from this Court in light of significant harm to
USSC that will ensue if the Diversion Decision is implemented.
Business Preservation Plan
12.

Despite the best efforts of USSC’s Financial Advisor and USSC under the SARP,

the unwillingness of stakeholders to make the contributions and compromises required
by bidders as conditions to their offers, and the unwillingness of bidders to modify their
conditions in a manner acceptable to stakeholders, has resulted in none of the offers for
the ongoing business being executable.
13.

Similarly, although confidential and without prejudice efforts to find a

consensual restructuring solution among key stakeholders continue, stakeholders have
been unable to reach an agreement. The result is that USSC does not have a consensual
transaction it can implement at the present time.
14.

In light of the current circumstances facing USSC, the company needs to

implement significant cash conservation and business preservation measures, which will

-6-
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have a significant impact on its business and operations, and consequence impact on its
employees and key stakeholders going forward.
15.

The Business Preservation Plan described in the Aziz Affidavit takes into

account, among other things, the decline in revenue that is anticipated to result from
USS’s decision to divert production and assumes that USSC will not have the benefit of
automotive business procured by USS for 2016. It also includes cash conservation
measures necessary to enable USSC to continue operations while seeking to minimize
potential diminution in collateral value for creditors so that it has sufficient liquidity and
continued access to debtor-in-possession financing.
16.

If the proposed Business Preservation Plan is not implemented now, the cash

burn of USSC will be so significant that it would be unreasonable to continue operations.
17.

The relief sought by USSC is intended to provide the company with the

necessary breathing space to continue its operations while continuing its restructuring
efforts, and is appropriate in the circumstances.
18.

USSC also relies on:
(a)

the provisions of the CCAA and the inherent and equitable jurisdiction of
this Court;

(b)

Rules 2.03, 3.02 and 37 of the Rules of Civil Procedure (Ontario), as
amended and section 137 of the Courts of Justice Act (Ontario) as
amended; and

-7-

(c)
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such further and other grounds as counsel may advise and this Court may
permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing
of the motion:
(a)

the Affidavit of William E. Aziz, sworn September 17, 2015 and exhibits
thereto (the “Aziz Affidavit”);

(b)

the Twelfth Report of the Monitor; and

(c)

Such further and other materials as counsel may advise and this Court
may permit.

September 17, 2015
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Court File No. CV-14-10695-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PROPOSED PLAN OF
COMPROMISE OR ARRANGEMENT WITH RESPECT TO
U. S. STEEL CANADA INC.

AFFIDAVIT OF WILLIAM E. AZIZ
SWORN SEPTEMBER 17, 2015
(Re: Cash Conservation and Business Preservation Motion)
I, William E. Aziz, of the Town of Oakville, in the Province of Ontario, MAKE OATH
AND SAY:

1.

I am the President of BlueTree Advisors II Inc. (“BlueTree”), which has been retained by

U. S. Steel Canada Inc. (“USSC” or the “Applicant”) to provide my services to USSC as Chief
Restructuring Officer (“CRO”) of USSC. I report to the board of directors of USSC.
2.

In my role as CRO, I have sworn a series of affidavits in these Companies’ Creditors

Arrangement Act (“CCAA”) proceedings and as such have personal knowledge of the facts to
which I depose, except where I have indicated that I have obtained facts from other sources, in
which case I verily believe those facts to be true.
3.

I swear this affidavit in support of a motion by USSC for:
(a)

directions from the Court as to whether the decision by United States Steel
Corporation (“USS”) to divert the manufacture of certain auto parts slated for
production at USSC’s facilities to mills located in the United States violates

10

paragraph 6 of the order of R.S.J. Morawetz dated September 14, 2014 (as
amended and restated, the “Initial Order”);
(b)

an order (the “Business Preservation Order”) authorizing and directing USSC to
implement USSC’s cash conservation and business preservation plan as described
in this affidavit (the “Business Preservation Plan”) and any other additional
steps, as determined by the Applicant in consultation with the Monitor, as may be
necessary or desirable from time to time to give effect to the Business
Preservation Plan; and

(c)

such further and other relief as this Court deems just.

A.

Overview

4.

USSC is a leading steel producer that conducts most of its business from two large steel

plants – one located in Hamilton, Ontario (“Hamilton Works”) and one located in Nanticoke,
Ontario (“Lake Erie Works”).
5.

On September 16, 2014, USSC obtained an Initial Order pursuant to the Companies’

Creditors Arrangement Act (Canada) (“CCAA”), among other things, appointing Ernst & Young
Inc. as monitor (the “Monitor”), and approving the agreement engaging BlueTree to provide my
services to act as CRO of USSC.
6.

Under the umbrella of a stay of proceedings and other important relief granted in the

Initial Order, USSC has undertaken a complex court-supervised restructuring process with the
view of preserving the ongoing value of its operations while exploring restructuring solutions
with key stakeholders.
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7.

Having received the Phase 2 submissions from bidders in USSC’s sale and

restructuring/recapitalization process (“SARP”) and with important operating decisions arising
at this time of year, USSC is at the most critical juncture in its restructuring proceedings to date.
8.

Despite the best efforts of Rothschild Inc. (the “Financial Advisor”) and USSC under

the SARP, the unwillingness of stakeholders to make the contributions and compromises
required by bidders as conditions to their offers, and the unwillingness of bidders to modify their
conditions in a manner acceptable to stakeholders, has resulted in none of the offers for the
ongoing business being executable to date.
9.

Similarly, although confidential and without prejudice efforts to find a consensual

restructuring solution among key stakeholders continue, stakeholders have been unable to date to
reach an agreement. The result is that USSC does not have a consensual transaction it can
implement at the present time.
10.

Because neither a sale nor a restructuring transaction has materialized, USSC and its

stakeholders now face the prospect that its revenue streams will be curtailed as early as October
1, 2015 and going forward into 2016 for the reasons discussed below. In response to potential
adverse revenue impacts and other potential adverse consequences, USSC needs to implement
significant cash conservation and business preservation measures. These measures will have a
significant impact on its business and operations and consequent impacts on its current and
former employees and key stakeholders going forward.
11.

For these reasons, USSC has developed its Business Preservation Plan and is seeking the

approval of this Court to implement it. The Business Preservation Plan takes into account, among
other things, the decline in revenue that is anticipated to result from USS’s decision to divert
production and assumes that USSC will not have the benefit of automotive business procured by
Page 3
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USS for 2016. It also includes cash conservation measures necessary to enable USSC to
continue operations while seeking to minimize potential diminution in collateral value for
creditors and so that it has sufficient liquidity and continued access to debtor-in-possession
(“DIP”) financing.

B.

The USS Diversion Decision

12.

In April 2015, USSC was advised by USS representatives that USS could not guarantee

certain 2016 volumes relating to automotive original equipment manufacturer (“OEM”) sales.
Various exchanges occurred in respect of the importance of automotive sales to USSC and to the
conclusion of a transaction, either consensually or via the SARP.
13.

Around the end of July 2015, USSC became aware that USS was proposing a transfer of

some Canadian production to its U.S.-based plants. Around that time, I contacted USS’s counsel,
along with the Monitor, and had a discussion about USS’s intention to divert the manufacture of
certain auto parts slated for production at USSC’s facilities to mills located in the United States
(the “Diversion Decision”), which I understand was to take effect for customer orders to be
delivered on or after October 1, 2015.
14.

In accordance with the provisions of the Initial Order, intercompany transactions

between USS and USSC (specifically including any allocation by USS of production to USSC
mills, commonly referred to as “plant loading” or “mill loading”) were to continue on terms
consistent with existing arrangements or past practice, subject to changes thereto that the
Monitor may require, or subject to further order of the Court. Since USS was not seeking Court
approval of the Diversion Decision and the Monitor had not approved it (nor, I am advised, did
USS seek the Monitor’s approval), USSC sought the Monitor’s assistance to enable USSC to
Page 4
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determine whether the Diversion Decision was consistent with past practice, since, I am advised
by USSC management, that it was clearly not consistent with existing arrangements.
15.

I understand that the Diversion Decision is intended to apply to production to be shipped

to customers on or after October 1, 2015. As set out in the Monitor’s report dated August 31,
2015 (the “Monitor’s Twelfth Report”), USS takes the position that its decision to move
production away from USSC’s plants was consistent with past practice and in compliance with
the Initial Order.
16.

It is my understanding that the Monitor has made a number of requests for information in

an attempt to ascertain whether or not the Diversion Decision was in fact consistent with existing
arrangements or past practice, and with the Initial Order. USS has taken the position that certain
of these requests are not relevant to the determination of whether the Diversion Decision was
consistent with past practice. A letter from USS’s counsel to the Monitor dated September 4,
2015 is appended hereto as Exhibit “A”.
17.

I also understand that the Monitor was asked to enter into a non-disclosure agreement

(“NDA”) with USS in order to receive any further information in respect of the Diversion
Decision. Pursuant to the NDA, the Monitor has been unable to share any of that additional
information with USSC, and USS refuses to allow similar access – even on a confidential basis –
to USSC and its counsel. From the information available to USSC the Diversion Decision
appears to be a departure from past experience and I am advised by USSC’s management that the
Diversion Decision is not consistent with past practice. Without access to the information that
USS provided to the Monitor, USSC is unable to conclude otherwise. A more informed
conclusion may not be reached until the Monitor is able to complete its analysis.
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18.

Recently, it has become clear from discussions I have had with advisors to USS and

USSC that USS intends to continue implementing the Diversion Decision and is actively taking
steps to do so without the Monitor’s prior approval.
19.

The proposed Diversion Decision, if implemented, will have a significant adverse effect

on USSC’s profitability and cash flow, including as described in the Monitor’s Twelfth Report,
and will cause disruption at a critical time in these CCAA proceedings, when all efforts should
be focused on achieving a viable restructuring solution.
20.

With the effective date of the Diversion Decision looming, time is of the essence.

Accordingly, USSC seeks directions from this Court in light of the significant harm to USSC that
will ensue if the Diversion Decision is implemented.

C.

Plant Loading Procedure

21.

To better understand the circumstances facing USSC, one must appreciate the significant

degree of operational integration and reliance that exists between USSC and USS. As a whollyowned subsidiary of USS, the operations of USSC are highly integrated with its parent. As a
result, USSC relies on USS to service a significant portion of its sales, back office, and
administrative operations, a reliance that has increased in recent years. The intercompany
services provided by USS to USSC are described in detail in the affidavit of Michael McQuade
sworn September 16, 2014 (the “Initial Order Affidavit”) appended hereto (without exhibits) as
Exhibit “B”, and in the pre-filing report of the Monitor dated September 16, 2014 appended
hereto (without exhibits) as Exhibit “C”.
22.

The services provided by USS include, among others, the provision of sales and

marketing support, including with respect to automotive OEMs and their suppliers and the
Page 6
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management of USSC’s plant loading and a cross-border sale arrangement (“LRD”) pursuant to
which USSC and USS allocate revenues generated through cross-border sales. USSC does not
maintain its own sales force for any of its automotive business, nor for non-automotive business
in the United States and instead relies entirely on USS.
23.

As described in the Initial Order Affidavit, plant loading (also referred to as “mill

loading”) is the process of allocating production orders to USSC plants in Canada and USS
plants in the U.S., through a centrally-managed division of USS, known as the Enterprise
Planning Group, located in Pittsburgh.
24.

I am advised that the mill loading and production allocation process has effectively been

in place since USSC’s acquisition (as Stelco Inc.) in 2007. There is no written agreement that
governs the process although a consistent, structured process has historically been followed. I
understand that there are a series of principles that are applied in determining which mills will
produce the steel required for specific customer orders. An order booked by the USS sales
department for a customer part is assigned to a mill by USS, taking into account mill production
capabilities, including a mill’s capacity and technical capability, its proximity to the end
customer and future sales forecasts compiled by the USS sales department in Pittsburgh. Once a
customer part is assigned to a mill, steel for that part is generally produced by that mill and not
reallocated.
25.

I am advised that reallocations are even less common when the customer is an automotive

customer. OEM customers always require that their steel be produced by certain pre-approved
mills. These parts are allocated by USS accordingly provided that enough capacity exists at the
designated plant. In order for an OEM customer part to be reallocated, the automotive customer
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must have approved the alternative mill’s designation as a qualified producer. In practice, this
means that OEM customer parts, once supplied by a designated plant, are not generally moved.
26.

Steel for a customer part is produced by “releasing” orders to the assigned mill, either

through an automated process or manually. Once orders are assigned, or “released”, in the plant
loading process, each plant independently organizes its resources to schedule and produce the
orders allocated to it. I understand from Mr. McQuade that generally production is allocated to
mills four to six weeks in advance and each batch of product is “locked in” once the production
process for that batch is started.

C. Protective Provisions in the Initial Order

27.

In light of the USSC’s significant dependence on USS, it is imperative that USSC

preserve existing plant loading and other critical intercompany services and support during these
CCAA proceedings. At the time of USSC’s CCAA initial filing, USSC wanted to maintain the
status quo and eliminate the risk that USSC might be negatively impacted by any potential future
change in policy at USS with respect to production allocation at its Canadian plants vis-à-vis its
U.S.-based plants.
28.

With the support of the then-proposed Monitor, USSC in its CCAA application sought

Court direction to continue dealing with and receiving services from USS in respect of the plant
loading process(and other critical intercompany services and support) consistent with existing
arrangements or past practice, subject to the oversight of the Monitor or further order of this
Court. As a result, paragraph 6 of the Initial Order provides:

THIS COURT ORDERS that the Applicant is authorized to complete outstanding
transactions and engage in new transactions with other members of the USS Group and to
Page 8
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continue, on and after the date hereof, to buy and sell goods and services, including
without limitation head office and shared services, and allocate, collect and pay costs,
expenses and other amounts from and to the other members of the USS Group
(collectively, together with the Cash Management System and all transactions, intercompany funding and other processes and services between the Applicant and any
member of the USS Group, the “Intercompany Transactions”) in the ordinary course of
business. All ordinary course Intercompany Transactions among the Applicant and any
member of the USS Group, including the provision of goods and services from any
member of the USS Group to the Applicant and loading of the Applicant’s mills, shall
continue on terms consistent with existing arrangements or past practice, subject to such
changes thereto, or to such governing principles, policies or procedures as the Monitor
may require, or subject to further Order of this Court. Other than as permitted elsewhere
by this Order, the Applicant shall not enter into any Intercompany Transactions outside
the ordinary course of business with any other member of the USS Group unless such
new arrangements: (i) have a transaction value that does not exceed $1 million and are on
commercially reasonable terms each as determined by the Applicant, and (ii) are
approved by the Monitor in advance. [emphasis added]
29.

I understand that USS had significant input into the draft materials filed in support of the

CCAA application. I also attended the CCAA application hearing on September 16, 2014 during
which counsel to USS indicated that they supported the granting of the Initial Order, which
included these protective provisions. It was clear to me that the intention of these protective
provisions was to ensure that the allocation of production to USSC’s facilities remained
consistent with past practice as between USS and USSC, which meant that there would be no
material reduction in the volume or contribution margins of steel produced or finished at USSC’s
facilities.
30.

I am advised by the Monitor that the Monitor has been actively engaged with the USS

Enterprise Planning Group (now the Sales and Operations Planning Group) to monitor plant
loading procedures to ensure compliance with the Initial Order. On a weekly basis since the
CCAA application date, the Monitor has held calls with the Enterprise Planning Group to review
forecasts and to ensure it was aware of any significant potential variation in existing plant
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loading arrangements.

D. Impact of the Diversion Decision on USSC

31.

Since late July 2015 when the plant loading issue was first brought to my attention by

USSC and the Monitor, I have had several discussions with USS’s advisors about this decision.
Throughout, I have conveyed USSC’s request that USS not proceed with the Diversion Decision,
at least for the remainder of 2015. USS has so far refused to defer implementation.
32.

Effective October 1, 2015, USS proposes to divert from USSC to other mills operated by

USS in the United States:
(a)

an estimated 9,469 tons per month of steel for auto parts for OEMs slated for
production at USSC’s plants; and

(b)

an estimated 6,425 tons per month of Cold Roll Full Hard (“Cold Roll”) steel
produced for further processing at USS’s plants (collectively, the “Diverted
Production”).

33.

The Diverted Production had as late as June 2015 been forecast for production at USSC’s

plants and raw material commitments were made to USS on this basis. The Diverted Production
had been allocated to Lake Erie Works, where the raw steel would be produced and converted
into hot-rolled coil and then pickled, and then finished at Hamilton Works where it would be
cold-rolled and galvanized (other than the Cold Roll). I understand that the production to be
diverted consists entirely of OEM parts for four automotive manufacturers.
34.

I am advised that on an annualized basis, the Diversion Decision will divert production of

approximately 180,000 tons of steel from USSC’s plants. To provide a context for the degree of
Page 10
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variance that will be caused by the Diverted Production if allowed to proceed, set out below is
USSC’s total annual Z-Line automotive tonnage on an annual basis from 20121:

Year

2012

Z-Line Automotive
Tonnage
(‘000 NT)
186

Z-Line Non-Auto
Tonnage
(‘000 NT)
133

2013

259

106

2014

323

28

2015 (accounting for Diverted

253

107

134

100

Production)
2016 projected

35.

It is clear that any diversion of production from USSC for the remainder of 2015 would

result in a sudden, marked decrease in tonnage flowing through USSC’s plants, with a
corresponding decrease in revenue and earnings. These plants have fixed costs and require
sufficient volumes to remain viable.
36.

Moreover, I am advised by Mr. McQuade that in his tenure as President of USSC he has

never seen a diversion of production from USSC at this tonnage level, absent a labour disruption
or equipment failure.
37.

USSC relies heavily on the orders allocated to it by USS for both revenue generation and

for projections and planning. USSC’s annual planning, quarterly forecasting and monthly
updates are prepared taking into account the orders allocated to USSC’s plants and
corresponding raw material needs going forward. The most recent short range forecast was
prepared in and around June 2015 (the “SR7 Report”). The SR7 Report was prepared with

1

Data is only available from 2012 onward due to the transition at that time away from PeopleSoft, USSC’s former
financial management system.
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input from USS, and the resulting business plan was approved by USSC’s board of directors on
or around July 6, 2015. This report relied on information provided by USS regarding future mill
loading and did not consider that the Diverted Production would not be allocated to USSC. To
the best of my knowledge, this forecast was not corrected by USS at any time when the SR7
Report was being prepared with USS’s input and involvement.

E.

Existing Arrangements and Past Practice

38.

Automotive business has historically been and continues to be the cornerstone of

Hamilton Works operations and represents a material part of Lake Erie Works operations.
39.

Some of the parts to be diverted are destined to be delivered to U.S. customers through

the LRD arrangement. In southbound LRD sales, product originates from USSC’s plants in
Canada and is sold, through USS, to an end customer in the United States. Under the terms of
the arrangement, USS purchases the product from USSC and transfers title to the customer. The
purchase price paid by USS to USSC is 98% of the purchase price to the end customer, in effect
allowing USS to receive a 2% commission on the value of all southbound LRD sales. A similar
arrangement exists for northbound sales.
40.

The Diversion Decision removes any ability of USSC to earn any revenue or gross

margin from the LRD southbound sale of the Diverted Production. The Diverted Production,
once reallocated to USS’s U.S.-based plants and sold on to U.S.-based customers, will bypass the
LRD arrangements allowing USS to realize 100% of the revenue associated with the sale of the
Diverted Production.
41.

At an operational level, other than during periods of labour interruptions, the Z-Line

(which is critical to USSC’s automotive production) has historically operated at or near
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capacity. The proposed Diversion Decision, if implemented, would cause the Z-Line to operate
significantly under capacity, reducing tons sold by approximately 25%. With respect to Cold
Roll tonnages, USSC has been manufacturing automotive products from Cold Roll since 2012.
The Diversion Decision, coupled with USS’s apparent intention not to obtain and allocate
automotive production to USSC in 2016, will result in very little Cold Roll production by 2016
should USSC be unable to replace those volumes.
42.

Moreover, I am advised by Mr. McQuade and verily believe that, given the

comprehensive qualification process that a mill must undergo in order to be a “designated mill”
by OEMs, it is outside the ordinary course for a part to move to a different mill once it is being
produced at a certain mill.
43.

USSC has been advised that USS’s overarching reason for the re-allocation is premised

on the economic benefits to the USS corporate family as a whole. USS cites, among other things,
lower shipping costs and a desire to move production to facilities with available production
capacity in order to allow facilities operating near capacity, such as USSC’s mills, to seek out
potential additional volumes. It is USS’s position that USSC’s facilities are capable of
producing a wider range of products and therefore have a greater ability to replace the Diverted
Production.
44.

This economic analysis, even if in accordance with existing arrangements or past

practice, fails to take into account several key variables such as:
(a)

USSC’s long history as a well-established supplier of automotive products and the
Z-line’s proven track record of delivering high quality product on a timely basis
to customers and with low percentage of quality claims;
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(b)

the Canadian dollar being at a 10-year low, reducing manufacturing costs for U.S.
dollar-denominated steel produced in Canada; and

(c)

the practical reality that time is running short for USSC to replace the Diverted
Production for the fourth quarter of 2015, and in any event that it may have
difficulty doing so due to the CCAA proceedings.

45.

The effect of the Diversion Decision is to reallocate a key revenue stream from USSC to

USS at a time when stability and preservation of the status quo at USSC is most critical.
46.

The Diversion Decision, if implemented, will cause a significant disruption to USSC’s

business and restructuring efforts, including:
(a)

causing a material negative impact on the financial health of the business
(currently estimated at over $42 million in lost revenues and an $8.8 million
negative impact on EBITDA for the remainder of 2015);

(b)

potentially constituting a Material Adverse Change (as defined in the DIP Term
Sheet) giving rise to an event of default;

(c)

making USSC significantly less attractive to a potential purchaser; and

(d)

taking focus and resources of key USSC management away from USSC’s
restructuring efforts at a critical juncture in order to seek out replacement business
and address contingency planning efforts.

47.

Further exacerbating the potential disruption to USSC is USS’s position, as I understand

it, that it is not currently intending to obtain and allocate to USSC any 2016 automotive
production for OEMs. USSC does not have a standalone sales force directed at sourcing
automotive production contracts from OEMs. To date it has relied on USS and its expertise to
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do so, as described in some detail in the Initial Order Affidavit and Pre-Filing Report of the
Monitor, and as contemplated by USSC when it sought the relief set out at paragraph 6 of the
Initial Order.
48.

The financial impact of the potential loss of automotive production for 2016 is even more

significant than for the fourth quarter of 2015 if USS is unwilling or unable to continue providing
sales services to USSC and USSC is unable to replace that volume itself.

F.

Termination of SARP

49.

With the Court’s approval, USSC, with assistance of its Financial Advisor, the Monitor,

and myself, have a run a comprehensive SARP extending over a five month period commencing
in April, 2015. Despite the extensive solicitation and marketing process, as described above, the
unwillingness of stakeholders to make the contributions and compromises required by bidders as
conditions to their offers (and the unwillingness of bidders to waive those requirements) has
resulted in no executable offers for the ongoing business being received to date.
50.

In light of the impasse between USSC’s stakeholders and the SARP bidders, USSC

believes the SARP should be discontinued, except as it relates to the Hamilton Works land sale,
and seeks authorization to do so with a view to a renewed SARP at an appropriate time in late
2015 or early 2016.

G.

Status of Consensual Restructuring

51.

Since early 2014, confidential and without prejudice consensual restructuring discussions

have been ongoing among USSC’s key stakeholders with the view to reaching a global
restructuring solution for the business.
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52.

In an effort to reach a consensual compromise, the Monitor, USSC’s Financial Advisor,

and I have attended and convened stakeholder meetings, provided and analyzed restructuring
proposals and, most recently, communicated the urgent need to conclude a SARP transaction or
reach a consensual resolution in light of the timing pressures facing USSC’s operations.
Although efforts to find a consensual restructuring solution among key stakeholders continue, to
date no agreement has been reached.

H.

USSC’s Business Preservation Plan

53.

As a result of the Diversion Decision, the potential loss of sales support from USS for

automotive business in 2016 and the absence at this time of an executable SARP transaction or a
consensual deal, USSC’s board of directors, with the assistance of USSC’s management, its
Financial Advisor, legal counsel, the Monitor, and myself, have been actively considering
various contingency plans to determine the best path forward for USSC.
54.

These scenarios have included both the Business Preservation Plan (where USSC is

assumed to operate but at a reduced level through 2016 with the provision of intercompany
services by USS), as well as a “hibernation” scenario which would involve the near term
realization of inventory, the orderly wind-down of USSC’s operations and the idling of its
facilities pending a future sale opportunity or liquidation.
55.

After considering a variety of factors, including current market conditions and

stakeholder input the USSC Board of Directors has determined to pursue the Business
Preservation Plan, subject to approval from this Court.
56.

The Business Preservation Plan contemplates that USSC will continue to operate at a

significantly reduced level for the next 12 to 15 months when a blast furnace reline may be
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necessary, at which point USSC will not undertake the blast furnace reline or inventory winter
buildup and both Hamilton Works and Lake Erie Works will be idled and placed on care and
maintenance. Within this plan are assumptions that: USSC’s sales will reflect materially lower
volumes; USSC will be able to sell steel at spot prices roughly equivalent to current levels; USS
will not extend its coke conversion agreement with USSC; USS continues to provide services to
USSC for a monthly fee including, but not limited to IT, communication applications, accounts
payable and treasury services; USSC continues to make non-RRSP pension, RRSP and WSIB
payments; and the DIP Lender will agree to continue to extend DIP funding through an amended
facility in exchange for an ongoing fee.
57.

In order to pursue the Business Preservation Plan, USSC will have to take cash

conservation measures that will impact key stakeholders in these CCAA proceedings. The
Business Preservation Plan assumes, to be prudent, a reduced level of operation and associated
cash conservation measures, including among other things:
(a)

the immediate suspension of all contributions or payments to USSC’s defined
benefit pension plans, other than normal cost contributions, and to a trust set up to
fund retirement benefit contracts;

(b)

the immediate suspension of supplementary pension payments to beneficiaries
under unfunded retirement benefit contracts and individual retiring allowances;

(c)

the near-term suspension of other post-employment benefit (“OPEB”) payments
to beneficiaries under USSC’s OPEB plans, including the suspension of
premiums to fund insured life insurance benefits;

(d)

the immediate suspension of payments to the Pension Benefits Guarantee Fund in
respect of assessments;
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(e)

the immediate suspension of salary continuance payments to USSC employees no
longer actively employed by or providing services to USSC;

(f)

the immediate suspension of payments on account of municipal taxes; and

(g)

the deferral of shipments of certain raw materials purchased from USS for the
2015 shipping season.

58.

In addition, because of the significant degree of integration between USSC and USS, and

the time needed for USSC to obtain replacement providers or develop its own resources
internally, USSC will require the continued provision of intercompany services by USS (the
“USS Critical Supplier Relief”).
59.

If the Business Preservation Plan measures are approved by the Court, USSC’s estimated

monthly cash depletion will be significantly decreased from what it otherwise would be if it
attempted to continue to operate without them, but the company will still operate with negative
cash flow. Even with the benefit of the cash conservation measures, USSC estimates that it will
deplete cash balances at the rate of approximately $6 to $8 million per month. Although cash
losses have the potential to reduce recoveries that would otherwise be available to stakeholders
in a “hibernation” or liquidation scenario, the Business Preservation Plan offers the following
benefits, as discussed in more detail below:
(a)

it will allow USSC to avoid the near-term cessation of operations and preserve
employment for approximately 2,200 employees at USSC’s mills;

(b)

it will allow USSC to continue developing and implementing measures to further
reduce costs and improve its competitiveness;
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(c)

it is believed to provide the best opportunity to resolve outstanding issues, which
might lead to a consensual solution in the near time;

(d)

it will allow for more time for the USS claims litigation to be resolved;

(e)

although continued operations with cash losses could negatively impact the estate
value, the DIP and USS collateral coverage does not appear to be jeopardized at
this juncture;

(f)

the cash losses are not projected to be significant relative to debt levels and there
are significant stakeholders interested in continued operations; and

(g)

a near-term wind down may remove options and end prospects for a going
concern sale or solution.

Suspension of Pension Contributions and Certain Supplementary Pension Payments

60.

As described in the Initial Order Affidavit, USSC provides pension and retirement

benefits pursuant to: (i) nine registered non-contributory defined benefit (“DB”) pension plans
(the “DB Registered Plans”), all of which are closed to new members; (ii) four group registered
retirement savings plans arrangements (three of which are sponsored and administered by USW);
and (iii) non-registered supplemental pension payments pursuant to individual “retirement
benefit contracts” and other supplemental non-registered retirement payments known as “retiring
allowances”. Further particulars regarding the pension and retirement plans are set out in
Exhibit “D” attached hereto.
61.

As summarized in Exhibit “D”, the DB Registered Plans consist of pension plans for

Lake Erie Works employees, pension plans for Hamilton Works employees and a number of
additional legacy and individual pension plans.
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62.

Funding of the Main Pension Plans (as defined in Exhibit “D”) is governed by a pension

agreement dated as of March 31, 2006 between, among others, the Province of Ontario and
Stelco Inc., as amended and Regulation 99/06 of the Ontario Pension Benefits Act (the “PBA”),
called the Stelco Inc. Pension Plans Regulation (the “Stelco Regulation”). Funding for the DB
Registered Plans other than the Main Pension Plans is made in accordance with the regular
funding regime under the PBA.
63.

Since the outset of these CCAA proceedings, USSC has continued to make all

contributions to the DB Registered Plans, including the Main Pension Plans, in the ordinary
course when due and consistent with existing compensation policies and arrangements in
accordance with paragraph 11(a) of the Initial Order. For 2015, USSC has paid approximately
$5.9 million each month in respect of the DB Registered Plans (the next payment will be
processed on September 23, 2015 with payment scheduled for October 1, 2015.)
64.

In addition, although not required by the Initial Order, USSC has paid approximately

$165,946.00 since the outset of the CCAA proceedings with respect to certain (unregistered)
supplemental pension and retirement benefits provided by USSC pursuant to individual
retirement benefit contracts (“RBCs”) and individual retiring allowances (“RAs”) that are not
pre-funded.2
65.

If continued, USSC’s total pension contributions to the DB Registered Plans, inclusive of

normal cost contributions, are projected to be approximately $23.65 million for the remainder of
2015 based on the latest actuarial reports filed with the Superintendent of Financial Services

2

Historically, some RBCs were funded by a trust (the “RCA Trust”); however, in or around 2004, USSC ceased to
pre-fund RBC benefits going forward. The RAs are not pre-funded. USSC is not required to make (and is not
making) any monthly contributions to the RCA Trust based on the latest actuarial valuation for the RCA Trust. In
the Business Preservation Plan Order, USSC will be seeking the suspension of all contribution to the RCA Trust that
may become payable during the remainder of USSC’s CCAA proceedings.
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(Ontario) (the “Superintendent”) by the actuary for the DB Registered Plans. If the general
funding regime under the PBA were to apply to all of the DB Registered Plans in 2016 and the
December 31, 2014 actuarial report results applied throughout 2016 for the Main Pension Plans,
USSC’s total monthly pension contributions to the DB Registered Plans inclusive of normal
costs would be approximately $18.6 million per month. If continued, USSC’s total supplemental
pension and retirement payments pursuant to the unfunded RBCs and RAs are projected to be
approximately $663,000 for the remainder of 2015, and $1.99 million for 2016.
66.

In light of the difficult financial circumstances now facing USSC, the company no longer

has the financial resources and flexibility to continue to make these pension and retirement plan
contributions and payments during its restructuring proceedings. Accordingly, the Business
Preservation Plan Order being sought contemplates the suspension of all pension contributions to
the DB Registered Plans, other than payments of normal cost contributions (which are estimated
at $794,657 per month for 2015), for the remainder of USSC’s CCAA proceedings. Moreover,
the Business Preservation Order contemplates the suspension of certain supplementary pension
payments for the remainder of USSC’s CCAA proceedings.
67.

While USSC will be reducing its pension contributions, it is anticipated that USS will pay

certain pension funding obligations pursuant to a guarantee it provided to the Superintendent and
the Province of Ontario at the time it acquired Stelco Inc. in 2007.
Suspension of Benefits and Premiums under OPEB Plans

68.

In addition to pension funding, USSC also provides OPEBs to approximately 20,600

former salaried and unionized employees and their spouses and dependants, including
prescription drugs, dental, other medical, hospital and vision coverage, and life insurance
pursuant to plans maintained by the company (the “OPEB Plan”).
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69.

The USSC August 31, 2015 balance sheet reflects total present value of future OPEB

contingent liabilities to be $871 million. As is customary for such plans, no corresponding assets
are maintained by USSC to pre-fund the benefit obligations. Said differently, claims for eligible
benefits costs incurred by retirees and their spouses and dependants are paid by USSC under an
administrative services only (“ASO”) contract administered by Green Shield Canada (“Green
Shield”) on a pay-as-you-go basis. Retiree life insurance is provided through Desjardins
Financial Security Life Assurance Company (“Desjardins”) Policy No. 530005 to which USSC
remits premiums in the first week of each month.
70.

Pursuant to paragraph 9(a) of the Initial Order, USSC is entitled but not required to

continue to provide OPEBs to eligible former employees, their spouses and their dependants in
the ordinary course of business and consistent with existing compensation policies and
arrangements. Since the Initial Order, USSC has continued to provide OPEBs to eligible former
employees and their spouses and dependants in the ordinary course of business and consistent
with existing compensation policies and arrangements.
71.

Currently, USSC is making OPEB payments totalling approximately $3.6 million each

month inclusive of life insurance premiums. Under this arrangement, USSC pays Green Shield
approximately $1 million weekly in advance in respect of OPEBs (excluding life insurance,
which is provided by Desjardins) and self-insured benefits for active employees. Each month
there is a reconciliation of claims actually paid by Green Shield to OPEB Plan beneficiaries
against the $1 million in weekly advances paid during the month. USSC is entitled to set-off the
amount of any excess payment from the next scheduled payment. It is anticipated that continued
payments to Green Shield at current levels will result in significant overpayment in conjunction
with the suspension of OPEBs pursuant to the contemplated Business Preservation Order.
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72.

Absent Court relief, the projected OPEB funding for the remainder of 2015 is estimated

to be approximately $14.4 million, which, taken together with all of the other funding
requirements and absent the Business Preservation Order, USSC will not have sufficient funds
to pay. As a result, the Business Preservation Order that is being requested seeks to suspend all
benefits payable under the OPEB Plan and all obligations of the Applicant under or pursuant to
the OPEB Plan effective October 9, 2015 (the “OPEB Claims Suspension Date”) for the
remainder of USSC’s CCAA proceedings. For all OPEBs other than life insurance, individuals
will have until October 31, 2015, or such other date as specified by Green Shield with the
approval of the Monitor, to submit a claim for reimbursement for amounts incurred but not paid
on or prior to the OPEB Claims Suspension Date. For life insurance, coverage will continue
until the end of October 2015 and claims must be submitted directly to Desjardins.
PBGF Assessments

73.

Beyond the contributions made by USSC relating to pension and retirement plans and

OPEBs, USSC pays an annual assessment fee to the PBGF administered by the Superintendent.
USSC’s 2015 PBGF assessment, which is due no later than September 30, 2015 is approximately
$4.4 million (after sales tax). As part of USSC’s cash conservation measures, the Business
Preservation Order sought also contemplates the immediate suspension of all PBGF assessment
fees in respect of the DB Registered Plans for the remainder of USSC’s CCAA proceedings.
Suspension of Salary Continuance Payments
74.

In conjunction with downsizing initiatives that occurred in 2014, USSC is currently

making salary continuance payments, including pension accruals and group benefit coverage, to
18 employees who are no longer actively employed by or providing services to USSC.
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75.

The total outstanding amount owing by USSC to employees under these salary

continuance arrangements is approximately $727,000. The salary component of these payments
is made monthly under USSC regular payroll cycle. The Business Preservation Order sought
contemplates the suspension of these payments. Due to payroll processes, it is contemplated that
salary continuance payments will be suspended on November 1, 2015.
76.

The Business Preservation Plan Order sought would provide that notice to beneficiaries

and others of the suspension of supplemental pension payments pursuant to the unfunded RAs
and RBCs, the suspension of benefits payable under the OPEB Plan and the suspension of salary
continuance payments.
Suspension of Property Tax Payments (City of Hamilton and Haldimand County)
77.

USSC pays municipal property taxes in quarterly installments to the City of Hamilton

(the “City”) and to the County of Haldimand (“Haldimand”) in the following amounts:

78.

(a)

City: $1,447,277 per quarter for 2015 (totalling $5,789,108 annually); and

(b)

Haldimand: $896,000 per quarter for 2015 (totalling $3,584,000 annually).

USSC has paid all of its municipal property tax obligations to date. The next municipal

tax installment payments to the City and Haldimand in the amounts $1,447,277 and $896,000
respectively are due on September 30, 2015 to the City, and October 30, 2015 to Haldimand.
79.

Pursuant to a settlement agreement between USSC and the City entered into on or around

February 27, 2015 (“ Hamilton Settlement Agreement”), USSC agreed to permit the City of
Hamilton to exercise certain offsets against tax refunds owed to USSC, to pay future utility
charges in the ordinary course and to provide a deposit in connection therewith. USSC also
agreed to pay future realty taxes in the ordinary course, consistent with its obligations under the
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Initial Order. Under that agreement, the City has the ability to seek the intervention of this
Court, after the expiration of certain time periods, in the event of non-payment of realty taxes.
Attached hereto as Exhibit “E” is a copy of the settlement agreement.
80.

As outlined above, USSC will be operating with negative cash flow under the Business

Preservation Plan, even with the proposed cash conservation measures in place. Payments that it
was able to make when the Initial Order was obtained and at the time the Hamilton Settlement
Agreement was entered into (including in relation to pension funding and OPEBs, as well as
realty tax payments), if made now, would preclude USSC’s viable financial performance for
continued operations in 2016. This puts the company in the difficult position of having to
identify which payments are directly related to the cost of continued operation of the business
and which are not.
81.

In developing the Business Preservation Plan, the company endeavoured to be consistent

in its decisions affecting stakeholders to the extent reasonably possible. In the context of the
suspension of pension funding and OPEB payments, it is the company’s view that realty taxes
ought to be suspended at this time as well, notwithstanding any settlement between USSC and
the City, subject to the approval of this Court.
82.

I am advised by USSC’s counsel that the City and Haldimand will have the benefit of a

special priority lien under the provisions of the Municipal Tax Act in relation to any suspended
realty tax payments.
83.

USSC intends to continue to make all ordinary course utilities payments for services

provided by the City and Haldimand, respectively.
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USS Supply Agreement Relief

84.

As has been noted in prior Court materials filed with this Court, USS also acts a major

direct supplier of USSC’s raw materials, primarily iron ore and coal. Under USSC’s proposed
Business Preservation Plan, it is the general intention of USSC to honour the remaining 2015
commitments under these agreements to the extent possible (although some shipments have been
or will be delayed). However, as described below, USSC believes it is entitled to relief from
certain volume commitments under a Pellet Sale and Purchase Contract between USSC and USS
dated March 3, 2015 (“Pellet Agreement”) that relate to the Diversion Decision by USS. The
Pellet Agreement is not appended because it contains commercially sensitive and confidential
information.
85.

Specifically, if the proposed Diversion Decision by USS is fully implemented and

assuming that USSC will not have sales support from USS for automotive business in 2016,
USSC would have in excess of 200,000 tonnes of iron ore that is not required for production in
the 2015 shipping season. In my view, USS cannot unilaterally decrease the volume of
production at USSC’s mills, and on the other hand demand that USSC continue to accept
delivery of raw materials that are no longer needed as a result of the Diversion Decision.
86.

Under the Pellet Agreement, USSC is required to provide a final forecast of its pellet

requirements which constitutes the minimum volume USSC is required to purchase under the
Pellet Agreement. On January 29, 2015, USSC provided this final forecast to USS.
87.

As evidenced by counsel to USS’ recent letter distributed to the Service List on

September 4, 2015, appended hereto as Exhibit “A”, at least one month before USSC “locked in”
to its iron ore commitments under the Pellet Agreement, USS had advised the Monitor that plant
loading at USSC would become “an issue” in the future.
Page 26

35

88.

In June 2015, USS delivered forecast data via its counsel for the second half of 2015,

which included pellet volume commitments for the remainder of the year. The pellet volumes in
the forecast did not reflect the Diversion Decision. USS confirmed, via its counsel, in writing
that this forecast was USS’s best available information. Despite its apparent knowledge that it
would be implementing the Diversion Decision, USS did not advise USSC of any potential
production diversion at the time USSC made its volume commitments under the Pellet
Agreement. Moreover, in making these commitments, USSC relied on the production forecast
supplied by USS, which contemplated that the Diverted Production would be produced and
processed at USSC facilities.
89.

I am advised by Roy Collins, Controller at USSC, that by the end of August, 2015, it

became clear that there would be a sufficient amount of ore on site to last for several months
based on current production levels. Taking into account the Diversion Decision, the USSC
delayed shipments of ore and coal originally scheduled for September in order to align delivery
of these raw materials with consumption thereof and avoid an unnecessary cash burn of
approximately $27 million.
90.

It is USSC’s view that the delay of shipments was reasonable in the circumstances,

particularly given that the delay was a direct result of the Diversion Decision and consequences
expected to flow therefrom. In any event, I am advised by Mr. Collins that even with the
delayed September shipments, USSC has taken delivery of approximately 130,000 net tons more
of ore to date than it would have if it had maintained a rateable delivery schedule over the same
period. Apparently this was made possible by higher levels in the Great Lakes that enabled
larger shipments to pass safely and additional shipments in August, among other things.
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91.

In addition, it is USSC’s view that either it is not obligated to meet, or it is appropriate to

relieve USSC from, its original delivery schedule and excess iron ore commitments resulting
from the Diversion Decision by USS to enable USSC to conserve cash available to the business.
USSC will continue its discussions with USS to attempt to come to a consensual resolution of
this matter and if no resolution is achieved, will seek direction from this Court.
Amendment to Replacement DIP Financing

92.

On July 24, 2015, this Court approved a replacement DIP financing agreement (the

“Replacement DIP Term Sheet”) with Brookfield Capital Partners Ltd. (the “Replacement
DIP Lender”) in the principal amount of $150 million dollars. In order to effectively implement
USSC’s Business Preservation Plan, USSC will need a stable source of financing that extends
throughout the 2016 calendar year.
93.

Currently, the Replacement DIP Term Sheet contemplates a maturity date of January 28,

2016, with the ability of USSC to extend the term of the loan for two 3-month periods up to July
28, 2016 provided that no Event of Default (defined in the DIP Term Sheet) has occurred or is
continuing. I have been in discussions with the Replacement DIP Lender to extend the term of
the DIP loan to December 31, 2016 in the context of USSC’s proposed Business Preservation
Plan. The Replacement DIP Lender is supportive of such an extension in principle, subject to the
negotiation of amendments acceptable to the Replacement DIP Lender to protect its position in
the new circumstances and to court approval of the proposed amendments, once settled.
Discussions are ongoing. USSC intends to file supplemental materials in support of a request for
Court approval of the amendments together with the Business Preservation Plan once the
amendments are finalized.
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94.

The continued support of the Replacement DIP Lender is essential to USSC and will be

of great assistance as it moves forward with its Business Preservation Plan.
USS Critical Supplier Relief

95.

Beyond the critical plant loading services provided by USS, the operations of USSC are

highly integrated with USS. Specifically, in practice, USS provides the following general
categories of services to USSC, including but not limited to:
(i)

Cash Management: treasury and risk management, administering sales,
receivable and collection processes, and administering purchasing,
payable and payment processes, and non-Canadian pension investment;

(ii)

Operational: product sales, mill loading, materials management and
significant procurement services;

(iii)

IT Systems to Support Employee Management: payroll, compensation
and employee benefit functions, and personnel recruitment;

(iv)

IT Systems to Support Financial Services: computer system
infrastructure and financial and accounting service through common
software;

(v)

Other Services: actuarial, insurance, customs support, and research and
development.

96.

The above services are performed by USS employees on behalf of USSC from USS’s

offices and are critical to the continued operation of USSC’s business. Given the current degree
of integration, it would be impractical, time consuming and costly to repatriate these services to
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USSC. USSC does not have the resources or capabilities to take on these services without
disruption to operations and significant expansion of its current payroll. Simply put, there is no
real alternative service provider that can provide all of the services provided by USS and needed
by USSC to continue to run its business in the near term.
97.

Accordingly, subject to satisfactory arrangements being settled with USS in advance of

the return date of this motion that would confirm USS’s agreement to continue to provide the
critical goods and services, USSC seeks an order declaring that USS is a critical supplier
pursuant to Section 11.4 of the CCAA, directing USSC to continue to supply these intercompany
services, and granting USS a charge on USSC’s property that is subordinate to the Charges and
Permitted Priority Liens (as defined in the Initial Order), but in priority to all other
Encumbrances (as defined in the Initial Order).

I.

Urgency of Relief

98.

As describe above, time is of the essence. If the proposed Business Preservation Plan is

not implemented now, the cash burn of USSC will be so significant that it would be
unreasonable to continue operations (even if it had the cash, which it does not). The relief
sought by USSC is intended to provide the company with the necessary breathing space to
continue its operations while continuing its restructuring efforts.
99.

In the balancing of interests that must be done in a CCAA proceeding, it is respectfully

submitted that the conservation measures proposed by USSC in its Business Preservation Plan
are appropriate in the circumstances and ought to be granted for immediate implementation.
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100.

This affidavit is sworn in support of the USSC motion for the relief described above, and

for no other or improper purpose.

WILLIAM E. AZIZ
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Robert I. Thornton
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September 4, 2015
VIAEMAIL
Alex Morrison
Ernst & Young Inc.
Ernst & Young Tower
222 Bay St., 32nd Floor
P.O. Box 251
Toronto, ON M5K 117

Kevin Zych
Bennett Jones LLP
1 First Canadian Place
100 King Street West
Suite 3400, P.O. Box 130
Toronto, ON M5X lA4

Dear Sirs:
Re:

Twelfth Report of the Monitor / Plant Loading

This letter is delivered on behalf of United States Steel Corporation ("VSS") in response to the
Twelfth Report of the Monitor dated August 31, 2015 (the "Monitor's Report").
USS believes that the Monitor's Report does not present sufficient detail and context in respect
of the plant loading issue. We take this opportunity to supplement the information contained in
the Monitor's Report such that all stakeholders and other interested parties have an accurate
understanding of the plant loading decisions being implemented. USS respectfully requests that
the Monitor disclose this letter to the Court and all parties on the service list for U. S. Steel
Canada Inc.' s ("VSSC") Companies' Creditors Arrangement Act ("CCAA") proceedings.
First, the Monitor's Report appears to suggest that the Monitor was not provided with ample
notice of USS's intention to alter plant loading in a manner consistent with past practices as
agreed at the outset of the CCAA proceedings. This is simply not the case. The following
timeline provides an accurate overview of all communications between USS and the Monitor in
connection with this issue:
•

May, 2015: first indication given to the Monitor that plant loading could become an issue
in the future.

•

July 28, 2015: after careful consideration of current market conditions, USS formally
informed the Monitor that it intended to alter loading at USSC that would affect customer
deliveries in October. The Monitor responded by making certain inquiries in respect of
the planned loading changes.

•

July 30, 2015: USS responded to the Monitor's inquiries, including by supplying a
considerable volume of data and information relating to the products planned to be re-
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2.

sourced to other mills and historical data in respect of the production of most of the
products in question at other USS mills.


August 5, 2015: the Monitor made additional inquiries, a number of which were not
relevant, in USS’s view, to determine whether the plant loading changes being proposed
were consistent with past practice. Much of the additional information requested by the
Monitor was sensitive and confidential business information and for the most part related
to other USS plants, not those of USSC.



August 5 – August 13, 2015: as it was gathering information (during a period which
coincided with many employees’ holidays), USS realized that the data being requested by
the Monitor was likely not covered by any existing confidentiality obligation, especially
information not directly related to USSC.



August 13, 2015: USS informed the Monitor that USS would require a signed
confidentiality agreement before providing any further sensitive and confidential business
information regarding USS.



August 25, 2015: USS and the Monitor finalized and executed a confidentiality
agreement.



August 26, 2015: USS provided the Monitor with the sensitive and confidential business
information requested on August 6, 2015. As of the time of writing and as of the date of
the Monitor’s Report, USS does not believe that there are any information requests
outstanding or unfulfilled.

In summary, the impression that the plant loading issue was only ‘recently’ made known to the
Monitor and that USS has been slow to provide, or has not provided, information regarding same
is not correct. The facts are as outlined herein.
Second, USS is of the view that the Monitor’s reporting on the impact of the plant loading
changes does not provide the Court and USSC’s stakeholders with the appropriate context
around which these changes are taking place.
As you are aware, the precipitous downturn in the steel market has forced all major steel makers,
including USS, to rethink long-term strategy and production planning. The layoff of 17 workers
and the reduction of revenue and EBITDA at Hamilton Works as a result of the plant loading
changes must be measured against greater operational changes that have taken place across USS’
business. With respect to production, as noted in USS’ latest 10Q filing, North-American flat
rolled raw steel production has decreased by 24% through June, 2015. This is similar in volume
to the reduction that will occur at Hamilton Works. With respect to employment issues, over the
course of the past year, market conditions have forced USS to issue over 9000 Worker
Adjustment and Retraining Notifications (WARN) and to layoff close to 600 managers and
almost 3,000 bargaining employees. Additionally, USS has made the hard decision to freeze its
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defined-benefit pension plan for over 1,300 non-union employees earning pension benefits
today. This change will convert these employees to a 401-k defined contribution plan as of
January 1, 2016.
Moreover, since the start of 2015, USS has permanently shut down or temporarily idled
operations in a number of facilities. Principal among these is Fairfield Works, which USS has
recently decided to permanently idle after over 100 years in operation, affecting approximately
1,100 employees.
USS has complied with its undertaking to make plant loading decisions on a basis consistent
with past practice, as has occurred in this instance, with appropriate forewarning of pending
changes. USSC cannot be isolated from the effects of the steel market generally and USS is
under no obligation to offer USSC special status in that regard. Until now, USSC has not
suffered the effects of the downturn in the steel market as keenly as some of its sister plants in
the USS organization. Although USSC did cut certain costs prior to the CCAA filing, USSC’s
own cost-cutting measures while under CCAA protection, including in respect of labour costs,
have not kept pace with changes at other USS mills where costs are being minimized in order to
ensure future viability. USS has an obligation to its own stakeholders to continue to conduct
business as efficiently as possible in a challenging market and it intends to continue to do so
within the restrictions of its existing undertakings and agreements, with which USS continues to
comply in every respect.
USS believes that it is important for the Court and USSC’s stakeholders to understand that the
plant loading changes at USSC are taking place in the greater context of difficult business and
operational changes occurring across the rest of USS’ business. USS is of the view that it is
important that all parties to this proceeding are aware of, and understand, the greater context
within which plant loading decisions are being and have been made.
Yours very truly,
Thornton Grout Finnigan LLP

Per
Robert I. Thornton
RIT/ms
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Court File No.

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PROPOSED PLAN OF
COMPROMISE OR ARRANGEMENT WITH RESPECT TO
U. S. STEEL CANADA INC.
(Applicant)

AFFIDAVIT OF MICHAEL A. MCQUADE
SWORN SEPTEMBER 16,2014
(INITIAL ORDER AFFIDAVIT)

I, Michael A. McQuade, of Grimsby, in the Province of Ontario, MAKE OATH AND
SAY:
1.

I am the President and General Manager of U. S. Steel Canada Inc. ("USSC" or the

"Applicant") and as such have personal knowledge of the facts to which I depose, except where
I have indicated that I have obtained facts from other sources, in which case I verily believe
those facts to be true.
2.

All references to currency in this affidavit are references to Canadian dollars unless

otherwise indicated.
3.

This affidavit is sworn in support of an application by USSC for an initial order pursuant

to the Companies' Creditors Arrangement Act (Canada) (the "CCAA"), among other things,
providing a stay of proceedings and appointing Ernst & Young Inc. as monitor of the Applicant
in these proceedings.
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4.
I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.
X.
XI.
XII.
XIII.

My affidavit in support of this application is divided into the following sections:
INTRODUCTION ................................................................................................................ 2
THE APPLICANT ............................................................................................................... 5
OVERVIEW OF THE OPERATIONS OF THE USSC GROUP ....................................... 6
PENSION OBLIGATIONS ............................................................................................... 13
USS-USSC INTERCOMPANY GOODS AND SERVICES ............................................ 17
KEY SUPPLIERS .............................................................................................................. 27
ASSETS AND LIABILITIES OF THE APPLICANT ...................................................... 28
INSOLVENCY OF THE APPLICANT............................................................................. 38
FINANCIAL SITUATION AND STRATEGIC REVIEW ............................................... 43
KEY STAKEHOLDERS AND INTERESTS .................................................................... 49
THE APPLICANT’S CASH FLOW .................................................................................. 50
FINANCING DURING CCAA PROCEEDINGS ............................................................. 51
RELIEF SOUGHT ............................................................................................................. 51

I.

INTRODUCTION

5.

USSC and its subsidiaries (and together with USSC’s interest in the two joint ventures

described below, the “USSC Group”) are collectively one of Canada’s leading steel producers.
The USSC Group operates and conducts most of its business from two large steel plants located
in Ontario – Hamilton Works (“Hamilton Works”) located in Hamilton, Ontario and Lake Erie
Works (“Lake Erie Works”) located in Nanticoke, Ontario (which also has a separate finishing
facility (the “Pickle Line”)).
6.

Only USSC is an applicant in these proceedings. The remaining entities within the USSC

Group are not seeking protection as applicants under the CCAA.
7.

USSC is an indirect, wholly owned subsidiary of United States Steel Corporation

(together with its affiliates, but excluding the USSC Group, “USS”), a publicly traded Delaware
corporation. USS is one of the largest integrated steel manufacturers in the world, with most of
its operations located in North America. These proceedings relate solely to the financial and
other challenges facing USSC.
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8.

Specifically, the Applicant faces significant financial difficulties as a result of financial

and operational issues related to, among other things, (i) a depressed market for steel products
following the 2008 financial crisis, (ii) labour interruptions to address uncompetitive labour
costs, (iii) significant debt obligations of USSC to the Province of Ontario and USS, and (iv)
competitive cost disadvantages (including high cash funding costs in respect of its pension and
other retirement benefit obligations).
9.

From 2008 to 2013, USSC has suffered significant losses. Over that period, it has

experienced cumulative negative income from operations (“IFO”) of $2.4 billion, cumulative
negative earnings before interest, taxes, depreciation and amortization (“EBITDA”) of $1.5
billion and cumulative negative free cash flow (“FCF”) of $1.8 billion.
10.

In light of these losses, USSC has been funded through significant debt and equity

financing from USS totaling approximately $3.9 billion, consisting of $1.6 billion of debt and
$2.3 billion of equity, since its acquisition by USS in 2007.
11.

As of August 31, 2014, the Applicant is indebted to USS pursuant to a USD$600 million

secured credit facility in the amount of approximately $204.1 million plus accrued interest and
pursuant to a $1.5 billion unsecured credit facility in the amount of approximately $1.4 billion
plus accrued interest. USS has taken the position with the Applicant that the Applicant is in
default under its loan agreements with USS and that USS will not make further advances to
USSC thereunder. Although USSC has argued that it is not in default up to this point in time,
USSC’s financial difficulties extend far beyond any default or availability issues under the loan
agreements. Moreover, USS has indicated that it will not waive interest payments that become
due and payable to it at the end of 2014 in the amount of $162.5 million pursuant to the
unsecured facility.
12.

The Applicant is also indebted to Her Majesty the Queen in Right of Ontario (the

“Province of Ontario”) pursuant to an outstanding unsecured loan in the amount of $150
million and also has trade payables incurred in the ordinary course of its business.
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13.

As set out herein, the Applicant is insolvent. The realizable value of the Applicant’s

assets is not sufficient to enable it to pay all of its obligations in full. The book value of the
Applicant’s assets is less than the book value of its liabilities by a shortfall of approximately $1.9
billion as discussed below. This shortfall increases after certain adjustments are made in respect
of the book value of its liabilities to reflect other obligations to which it is subject, and the
shortfall could increase further if potential adjustments to the book value of the Applicant’s
assets are considered in the context of their realizable value in a sale.
14.

In addition, USSC has significant cash needs in the fall due to the seasonality of its

business. A significant buildup of inventories is required before Lake Ontario and Lake Erie
freeze in order to allow operations to continue over the winter. It will also have significant
payment obligations of approximately $285 million by or before the end of 2014 and
approximately $671 million between now and the end of 2015. Significant payment obligations
include amounts owing pursuant to the secured and unsecured loan agreements with USS;
significant pension funding obligations (which are anticipated to increase upon the expiry of
existing pension funding arrangements at the end of 2015, as discussed below); ongoing funding
of other pension, retirement and post-employment plans and benefits; amounts owing pursuant to
the unsecured loan from the Province of Ontario, which matures at the end of 2015; and general
operating costs. In the absence of ongoing debt or equity financing, USSC will be unable to pay
these and its other obligations as they generally become due.
15.

Moreover, USSC is projected to continue to incur significant losses and to continue to

post negative IFO, EBITDA and FCF in 2014 and beyond.
16.

In the face of these challenges, the USSC Group has taken various steps to improve its

financial performance and reduce costs; however, such measures have proven insufficient to
overcome the magnitude of USSC’s future cash needs, debt obligations and pension and
retirement benefit liabilities. In short, it has become clear that the Applicant’s business is not
viable without a restructuring of its operations and obligations.

Page 4
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17.

USSC has also engaged, or attempted to engage, in restructuring discussions with key

stakeholders; however, to date, no comprehensive restructuring solution that has secured the
support of the necessary stakeholders has been achieved or is likely to come to fruition outside of
a court-supervised restructuring process.
18.

The relief sought herein is necessary to enable the Applicant to preserve the on-going

value of its operations while restructuring solutions are explored with key stakeholders and then
implemented. A court-supervised process will, among other things, provide greater stability to
customers and suppliers, oversight of intercompany dealings between USSC and USS, and the
opportunity to obtain interim financing (at a future date), all while a stay of proceedings is in
place to protect the Applicant’s assets and operations, permit management to focus on a
restructuring, and maximize stakeholder value.
19.

The Applicant is also of the view that a court-supervised process will facilitate a dialogue

with key stakeholders regarding restructuring solutions and will be necessary to conduct any
asset sales in light of USSC’s financial condition (which would require court approval and
vesting orders to complete). It is currently anticipated that the restructuring may include, a sales
process to solicit interest in purchasing all or part of the Applicant’s business pursuant to a courtapproved process and, potentially, a consensual restructuring of certain other material obligations
involving the relevant stakeholders.
II.

THE APPLICANT

20.

USSC is a corporation governed by the Canada Business Corporations Act (“CBCA”).

Its registered and principal office is located at 386 Wilcox Street, Hamilton, Ontario.
21.

In October 2007, USS acquired Stelco Inc. (“Stelco”) through a plan of arrangement

under the CBCA. The acquisition followed the large-scale restructuring of Stelco’s business
under the CCAA and CBCA in 2006. After the acquisition, Stelco changed its name to USSC.
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22.

USSC employed 2,337 people as of July 31, 2014. Of this total, as of July 31, 2014,

approximately 1,743 are represented by local bargaining units of the United Steelworkers
(“USW”). The rest of the employees are not unionized.
23.

USSC also supports a very significant number of retirees. As described further, below,

USSC provides pension and retirement benefits and other post-employment benefits to more than
14,000 former salaried and union employees, their spouses and other beneficiaries.
III.

OVERVIEW OF THE OPERATIONS OF THE USSC GROUP

24.

The USSC Group’s operations consist principally of three stages: coke-making; iron and

steel-making; and finishing.
(a)

Coke-making: The steel-making process begins with the manufacture of coke
from coal. The coal is converted into coke by baking it in coke ovens.

(b)

Iron and Steel-Making: Coke is combined with iron ore and limestone in a blast
furnace, which blasts hot air through the mixture to produce molten iron, also
known as hot metal. Next, the hot metal is combined with scrap metal and
injected with oxygen in a basic oxygen furnace to produce liquid steel. The liquid
steel is then refined and processed into slabs.

(c)

Finishing: Slabs are rolled on the Hot Strip Mill and formed into rolls of steel
sheet. These rolls can then be subject to further value-adding finishing processes
such as cold rolling (further shaping the steel sheet), pickling (cleaning hot-rolled
steel coils), or coating (including galvanizing), depending on the end use and
customer requirements.

25.

The USSC Group conducts its operations primarily from its two main operating facilities,

Lake Erie Works and Hamilton Works. In addition, USSC conducts certain finishing operations
at the Pickle Line, a separate facility at Lake Erie Works, and through two jointly owned plants,
Baycoat and D.C. Chrome (operated with a co-owner in each case). A corporate chart setting out
Page 6

50

the members of the USSC Group is attached as Exhibit “A” hereto. The principal divisions and
entities that comprise the USSC Group are discussed in more detail below.
26.

In order to generate efficiencies and take advantage of certain operational and financial

synergies, the USSC Group operates with a high degree of operational integration with the USS
business enterprise. USSC is highly reliant on USS to provide certain administration, treasury,
raw material procurement, sales, tax planning, pension administration and other essential
services. These intercompany relationships are described in more detail in Section V below.
A.

Lake Erie Works

27.

Lake Erie Works operates as a division of USSC and is situated on 6,600 acres of

property in Nanticoke, Ontario on the shore of Lake Erie. It is a modern integrated steel-making
facility, which began operation in 1980, with an annual capacity of approximately 2.7 million
tons of raw steel production. Its location provides ready access, via water, rail and highway
transportation, to steel consumers in Canada and the United States.
28.

The principal operations conducted at Lake Erie Works are coke-making, iron-making,

steel-making and hot rolling, with a focus on the production and sale of high quality hot-rolled
sheet products. A significant volume of hot-rolled sheet produced at Lake Erie Works is shipped
to Hamilton Works, where it is further processed at the Hamilton Works finishing facilities.
29.

Until its recent re-start in early September, 2014, the coke-making operations of Lake

Erie Works had been idled since April 2013 when a lock-out of the local work force took place.
This was the second lock-out at the Lake Erie Works facility since the 2007 acquisition. A prior
lock-out occurred at the facility in 2009-2010 preceding the 2010 collective agreement. While its
coke-making operations were idled, Lake Erie Works relied upon coke produced at Hamilton
Works and coke shipped from other USS production facilities to support its iron and steelmaking operations. With operations re-started, Lake Erie Works’ coke facilities are capable of
producing approximately 65% of Lake Erie Works’ current coke needs.
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30.

Lake Erie Works also conducts some finishing operations at the Pickle Line. Pickling is

the process of cleaning hot-rolled steel coils before they are shipped to customers or further
processed into higher-value products at Hamilton.
31.

The principal customers of Lake Erie Works’ hot-rolled sheet products include the

automotive sector, steel services centres and pipe and tubular products manufacturers. Over the
past three years, approximately 50% of the hot-rolled shipments of Lake Erie Works went to four
tubular or steel service centres. These customers generally purchase steel products from Lake
Erie Works on a spot or short-term contract basis.
32.

As at July 31, 2014, Lake Erie Works employed 1,397 employees, of whom 995 are

unionized (excluding employees at the Pickle Line). USW Local 8782 represents the unionized
employees at Lake Erie Works under a collective agreement that was signed in 2013 and expires
on September 1, 2018. The 130 unionized employees at the Pickle Line are represented by USW
Local 8782(B). Workers at that facility ratified a new collective agreement in June 2014 that
expires on June 28, 2019.
33.

As at December 31, 2013, there were 1,837 current and former salaried and unionized

employees, their spouses and other beneficiaries, associated with Lake Erie Works (including the
Pickle Line) who receive pension benefits from USSC. USSC also provides certain other
pension and retirement benefits and other post-employment benefits (“OPEBs”) to certain
current and former Lake Erie Works salaried and unionized employees, their spouses and
beneficiaries. The pension, retirement and OPEB benefits are discussed further below.
B.

Hamilton Works

34.

Hamilton Works also operates as a division of USSC. It is situated on 813 acres of

property in Hamilton, Ontario on Hamilton Harbour. It was first commissioned in 1905 and
most of its facilities are older than those at Lake Erie Works. Its location also provides easy
access to water, rail and highway transportation.
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35.

The principal operations currently conducted at Hamilton Works consist of coke-making

and steel finishing. Although operations at the site historically have also included iron-making
and steel-making, those operations at Hamilton Works were permanently shut down in
December 2013, after being idled since late 2010, which was in or around the time of an 11month lock-out at the Hamilton Works facility that preceded the 2011 collective agreement.
36.

The coking operations at Hamilton Works produce coke that has historically been

shipped either to Lake Erie Works or sold to another USS plant. More recently, coke has been
“swapped” locally with Arcelor Mittal Dofasco (“AMD”) such that Hamilton Works supplies
AMD with coke locally in exchange for AMD supplying coke that is more conveniently located
to another USS plant, in an arrangement to reduce freight costs and avoid degradation of the
coke in shipping. Consideration is being given to whether the Hamilton coke ovens can be
operated on an economic basis after the re-start of the Lake Erie Works’ coke ovens that
occurred in early September of this year.
37.

The principal finishing operations at Hamilton Works consist of a cold reduction mill,

and two galvanizing lines. The cold reduction mill further processes hot-rolled steel to reduce
gauge and to improve the surface finish. Cold-rolled steel is sold directly to customers, or is
further processed by USSC. The two galvanizing lines, known as the #3 galvanizing line and the
Z-Line, coat cold-rolled sheets in zinc, creating galvanized steel for a wide variety of demanding
applications, principally automotive.
38.

The principal customers for the steel products produced at Hamilton Works (including

the steel that is further processed at the joint ventures described below) are original equipment
automotive manufacturers (“OEMs”) which account for roughly 45% to 50% of Hamilton
Works’ third party sales. Generally speaking, OEMs purchase steel pursuant to calendar year
contracts that are typically negotiated between August and October of the prior year.
39.

As at July 31, 2014, Hamilton Works employed 771 employees, of whom 618 are

unionized. The unionized employees are represented by USW Local 1005 under a collective
agreement that expires on October 15, 2014. On July 18, 2014, USW Local 1005 issued a notice
Page 9
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to bargain to USSC, the customary and necessary step to commence the bargaining process to
negotiate a new collective agreement. Collective bargaining commenced on July 28, 2014 and
has been continuing on a regular basis since then.
40.

As at December 31, 2013, there were 12,614 current and former salaried and unionized

employees, their spouses and other beneficiaries associated with Hamilton Works who receive
pension benefits from USSC. USSC also provides certain other pension and retirement benefits
and OPEBs to certain current and former Hamilton Works salaried and unionized employees,
their spouses and beneficiaries. The pension and retirement and OPEB benefits are discussed
further below.
C.

Baycoat Limited Partnership – Joint Venture

41.

USSC directly owns a 49.96% limited partner interest in Baycoat Limited Partnership

(“Baycoat”), a joint venture partnership with AMD. The general partner, Baycoat Limited owns
a nominal interest in Baycoat and is jointly owned by USSC and AMD.
42.

Baycoat is one of Canada’s largest painters of flat-rolled steel coils for a wide range of

industrial and commercial applications. It operates two steel coil-coating lines, each equipped to
coat cold-rolled or galvanized steel with a variety of exterior and interior paints, from a site in
Hamilton, Ontario.
43.

As at July 31, 2014, there was one non-unionized USSC employee at Baycoat and one

non-unionized AMD employee at Baycoat. As at July 31, 2014, there were 35 non-unionized
salaried employees and 132 non-unionized hourly employees employed by Baycoat.
44.

Baycoat’s only customers are its owners, USSC and AMD. Baycoat coats the steel

owned by its customers for a tolling fee and is self-funded through toll processing fees charged
to USSC and AMD. Representatives of the Applicant serve on the board of directors of Baycoat
Limited.
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D.

742784 Ontario Inc.

45.

USSC owns 50% of 742784 Ontario Inc. (“742”) with the remaining 50% owned by

AMD. 742 is the registered owner of the real property in Hamilton, Ontario where the Baycoat
business is situated. It holds the land as the bare trustee for Baycoat Limited. Beyond this
function, 742 does not carry on any business. Representatives of the Applicant serve on the
board of directors of 742.
E.

D.C. Chrome Limited – Joint Venture

46.

USSC owns 50% of D.C. Chrome Limited (“D.C. Chrome”), a joint venture with the

Court Group of Companies Limited. D.C. Chrome operates a mill roll grinding/texturing and
hard chromium plating plant in Stoney Creek, Ontario. D.C. Chrome textures rolls and
chromium-plates rolls used in the cold-rolling of steel by USSC at Hamilton Works, as well as
for other customers. It is funded through payments from USSC, its major customer, and, to a
much lesser extent, from its other customers for services provided. Representatives of the
Applicant serve on the board of directors of D.C. Chrome.
F.

U.S. Steel Tubular Products Canada Limited Partnership

47.

U.S. Steel Tubular Products Canada Limited Partnership (“Tubular LP”) is an Ontario

Limited Partnership. The general partner, U.S. Steel Tubular Products Canada GP Inc., is a
direct wholly-owned subsidiary of USSC and holds a 0.01% partnership interest in Tubular LP.
The limited partner is USSC, which holds the remaining 99.99% interest.
48.

Tubular LP operates a small sales office in Calgary, Alberta serving the oil and gas

industry by reselling tubular products sourced from USS and a USS subsidiary, U.S. Steel
Tubular Products Inc. There are five employees at the sales office. Since Tubular LP lacks the
infrastructure to administer payables, all expenses and charges related to Tubular LP, such as
employee wages and rent, are paid by USSC and are charged back to Tubular LP on a monthly
basis.
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G.

The Stelco Plate Company Ltd.

49.

The Stelco Plate Company Ltd. (“PlateCo”) is a wholly owned subsidiary of USSC.

PlateCo was established in order to acquire and operate a 148-inch plate mill facility located at
Hamilton Works. The plate mill was sold in June, 2005 as part of the restructuring proceedings
of Stelco. PlateCo is inactive.
H.

The Steel Company of Canada, Limited

50.

The Steel Company of Canada, Limited is a corporation governed by the CBCA, and

formed part of the Stelco business. It is inactive.
I.

Minerais Midway Ltée – Midway Ore Company Limited

51.

Minerais Midway Ltée – Midway Ore Company Limited (“Midway”) is a Quebec

company that owns undeveloped iron ore prospect claims in the Seignelay area of Quebec. The
owner of Midway is Cliffs Mining Company (“Cliffs”). Cliffs holds an undivided one-half
interest in certain iron ore claims for the benefit of USSC and USSC’s wholly-owned subsidiary
4347226 Canada Inc. (formerly HLE Mining GP Inc.) (“434”). Although there is no business
activity, certain non-material payments are made by USSC to Cliffs with respect to property tax
to maintain the rights to explore and develop the property and by 434 to Cliffs in order to take
advantage of available tax credits.
J.

Directors of USSC Group

52.

Services provided by Baycoat Limited, 742 and D.C. Chrome are critical to completion

of certain products for delivery to USSC customers and therefore, as indicated above,
representatives of USSC serve on the board of directors of these entities. I believe it is in the best
interest of USSC that such individuals continue in those roles to provide stability and continued
presence on their respective boards.
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IV.

PENSION OBLIGATIONS

53.

USSC provides pension and retirement benefits pursuant to: (i) nine registered non-

contributory defined benefit (“DB”) pension plans (the “DB Registered Plans”), all of which are
closed to new members; (ii) four group registered retirement savings plans arrangements; and
(iii) non-registered supplemental individual “retirement benefit contracts” and other
supplemental non-registered retirement payments known as “retiring allowances” (collectively,
the “Plans”). Further particulars about the pension and retirement plans are set out in Exhibit
“B” attached hereto.
DB Registered Plans
54.

The DB Registered Plans consist of pension plans for Lake Erie Works employees (the

“Lake Erie Plans”), pension plans for Hamilton Works employees (the “Hamilton Plans”), and
a number of additional legacy and individual pension plans set out below and summarized in
Exhibit “B” hereto.
55.

As of December 31, 2013, there are 1,837 current and former employees (including their

spouses and other beneficiaries) receiving pensions under the following Lake Erie Plans:
(a)

the “LEW Salaried Pension Plan” (the registered non-contributory DB pension
plan for salaried employees of Lake Erie Works, closed to new members since
August 1, 1997);

(b)

the “LEW BU Pension Plan” (the registered non-contributory DB pension plan
for unionized employees of Lake Erie Works, closed to new members since April
16, 2010); and

(c)

the “LEW Pickling Facility Pension Plan” (the registered non-contributory DB
pension plan for salaried and unionized employees at the Pickle Line, closed to
new members as at July 7, 2011).
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56.

As of December 31, 2013, there are 12,614 current and former employees (including their

spouses and other beneficiaries) receiving pensions under the following Hamilton Plans:
(a)

the “Hamilton Salaried Pension Plan” (the registered non-contributory DB
pension plan for salaried employees of Hamilton Works, closed to new members
since August 1, 1997); and

(b)

the “Hamilton BU Pension Plan” (the registered non-contributory DB pension
plan for unionized employees of Hamilton Works, closed to new members since
October 15, 2011).

57.

In addition to the Lake Erie Plans and the Hamilton Plans (with the exception of the LEW

Pickling Facility Pension Plan, collectively the “Main Pension Plans”) there are also:
(a)

three “Legacy Pension Plans” consisting of the Welland Salaried Plan, the
Stelpipe BU Plan and the Stelpipe Salaried Plan (registered non-contributory DB
pension plans primarily for salaried and unionized employees of former
subsidiaries of USSC’s predecessor, Stelco Inc., which are closed to new
members and have no active employees accruing benefits); and

(b)

the “Steinman Plan” (the registered non-contributory individual DB pension plan
for Mark C. Steinman, a retired former employee of Stelco Inc.).

58.

The Main Pension Plans cover the majority of USSC’s employees and retirees of

Hamilton Works and Lake Erie Works. The benefits for hourly unionized employees are based
on years of service and pension rates included in the pension agreements with the union, while
the benefits for salaried employees are based principally on years of service and a percentage of
average earnings.
59.

Funding of the Main Pension Plans is governed by a pension agreement dated as of

March 31, 2006 between, among others, the Province of Ontario and Stelco Inc. (as amended, the
“Pension Agreement”) and Regulation 99/06 of the Ontario Pension Benefits Act (the “PBA”),
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called the Stelco Inc. Pension Plans Regulation (the “Stelco Regulation”), which came into
effect in 2006 and will expire on December 31, 2015, following which the Main Pension Plans
will be subject to the normal PBA funding regime.
60.

The Stelco Regulation provides that USSC is required to contribute level monthly

contributions to the Main Pension Plans. Currently, USSC contributes $70 million per year in the
aggregate as required by the Stelco Regulation, in addition to the funding of any benefit
improvements under each of the Main Pension Plans in accordance with the regular PBA funding
regime.
61.

Pursuant to the Pension Agreement, Stelco was required to pay an initial contribution of

$400 million into the four Main Plans in 2006. To date, USSC has made all contributions to the
Main Pension Plans required under the PBA, the Pension Agreement and the Stelco Regulation.
However, as at December 31, 2013, the estimated solvency deficiency of the Main Pension Plans
is approximately $838.7 million.
62.

Funding for the DB Registered Plans other than the Main Pension Plans is described

below:
(a)

The LEW Pickling Facility Pension Plan is funded in accordance with the regular
funding regime under the PBA. This plan has a small solvency deficit of
approximately $335,200 as at December 31, 2013.

(b)

The Legacy Pension Plans are funded in accordance with the regular funding
regime under the PBA. As at December 31, 2013, each Legacy Pension Plan is
fully funded on a going concern and solvency basis.

(c)

The Steinman Plan is funded in accordance with the regular funding regime under
the PBA. As at December 31, 2013, the plan had a small solvency deficit of
$42,100.
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63.

In the proposed Initial Order, USSC proposes to have the court require it, until further

order of the court, to continue making all contributions to the DB Registered Plans, including the
Main Pension Plans, in the ordinary course when due and consistent with existing compensation
policies and arrangements (such that it will continue to comply with the Stelco Regulation, the
Pension Agreement and the PBA).
Group RRSPs
64.

After the Main Pension Plans and LEW Pickling Facility Pension Plan were closed to

new members, newly hired employees have participated in the following Group Registered
Retirement Savings Plans (“GRRSPs”):
(a)

“Lake Erie BU GRRSP” (GRRSP sponsored and administered by USW Local
8782 covering eligible unionized employees of Lake Erie Works);

(b)

“Pickle Line BU GRRSP” (GRRSP sponsored and administered by USW Local
8782 covering eligible unionized employees at the Pickle Line);

(c)

“Hamilton BU GRRSP” (GRRSP sponsored and administered by USW Local
1005 covering eligible union employees of Hamilton Works); and

(d)

“Opportunity Plan GRRSP” (GRRSP sponsored and administered by USSC
covering eligible salaried employees at both Lake Erie Works and Hamilton
Works).

65.

The Lake Erie BU GRRSP, the Pickle Line BU GRRSP and the Hamilton BU GRRSP

are each sponsored and administered by the respective union indicated above. USSC’s only
obligation with respect to such GRRSPs is to make fixed contributions as set out in the
respective collective agreement.
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66.

USSC sponsors and administers the Opportunity Plan GRRSP. The Opportunity Plan

GRRSP is operated in a similar fashion to the union-sponsored and administered GRRSPs.
USSC makes fixed contributions to the Opportunity Plan GRRSP as set out in the plan.
67.

In the proposed Initial Order, USSC seeks to have the court require it, until further order

of the court, to continue making contributions to the GRRSPs in the ordinary course and
consistent with existing compensation policies and arrangements.
Supplemental (Unregistered) Pension Benefits
68.

USSC provides supplemental unregistered pension benefits to certain former employees

pursuant to individual retirement benefit contracts (“RBCs”) and individual retiring allowances
(“RAs”). For these employees, the RBCs and RAs provide additional pension benefits over and
above the DB Registered Plans.
69.

Historically, some RBCs were funded by a trust; however, in or around 2004, USSC

ceased to pre-fund RBC benefits. Please refer to Exhibit “B” hereto for more information on
these benefits.
70.

In the proposed Initial Order, USSC seeks to be entitled but not required to continue to

make contributions to the RBCs and RAs in the ordinary course of business and consistent with
existing compensation policies and arrangements.
V.

USS-USSC INTERCOMPANY GOODS AND SERVICES

71.

As outlined below, the operations of USSC are highly integrated with its parent, USS, as

part of the effort to increase cost synergies. As a result, USSC relies on USS to service a
significant portion of its operations, a reliance that has increased in recent years. As discussed
later in this affidavit, USSC is seeking authorization in the proposed Initial Order to, among
other things, continue these intercompany arrangements in the ordinary course of business on
terms consistent with past practice, subject to oversight by the Monitor and such changes thereto
as the Monitor may require.
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Shared Services
72.

USS provides a wide variety of corporate services to USSC both formally pursuant to a

Corporate Services Agreement between USS and USSC dated November 1, 2007 (the
“Corporate Services Agreement”), and through informal arrangements or practices that have
developed historically between them. A true copy of the Corporate Services Agreement is
attached hereto as Exhibit “C”. In addition to administrative services, many of USSC’s key
operational processes are performed by USS.
73.

In practice, USS provides the following general categories of service to USSC:
(a)

Cash Management: treasury and risk management, administering sales,
receivable and collection processes, and administering purchasing, payable and
payment processes;

(b)

Operational: product sale, mill loading, materials management and procurement
services;

(c)

Employee Management: payroll, compensation and employee benefit functions,
administration services related to applicable pension and retirement plans and
related funds, personnel recruitment, and expatriate assignment services. Human
resources (including labour relations) and salary administration remain the
responsibility of USSC and are managed from the Hamilton Works site;

(d)

Tax, IT and Financial Services: tax administration and planning, computer
system infrastructure, financial and accounting services, and audit services; and

(e)

Corporate Strategic Planning and Other Services: corporate strategic planning
services, insurance, market research, property-related services, government
relations, legal support, engineering and environmental consulting services,
research and development, safety and security consulting services, and health
services.
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74.

The above services are performed by USS employees on behalf of USSC from USS’s

offices. Given the current degree of integration, it would be impractical and costly to repatriate
these services to USSC. USSC does not have the resources or capabilities to take on these
services without disruption to operations and significant expansion of its current payroll.
75.

Under the Corporate Services Agreement, USSC agrees to pay fees in consideration for

these services. The amounts paid to USS reflect USS’ cost of providing the services and do not
exceed (and are likely less than) what it would cost USSC to perform these services itself. The
arrangement takes advantage of the economies of scale achieved by consolidating these services
within USS.
Cash Management and Treasury
76.

USS and USSC share a central system for the management of liquidity and cash (the

“Cash Management System”). The Cash Management System includes data housed within
USS’ enterprise-wide financial and operational software solution known as “Oracle”, and a
number of bank accounts maintained in Canada and the US by USSC. These accounts, which
until recently were administered by USS, are now controlled by USSC. The proposed Initial
Order provides for the continuation of the current Cash Management System, subject to
oversight by the proposed Monitor.
77.

Oracle tracks cash transactions, purchase orders, receivables, disbursements and

payables. Any transaction resulting in a receivable or payable is recorded within Oracle. When
an order is received, a purchase order (“PO”) is entered, either by a USSC or USS employee.
Similarly, invoices are entered and paid through Oracle.
78.

In order for payments to be made out of Oracle, a number of steps must be completed,

including the matching of receiving documents and an invoice in respect of a PO issued by
USSC to a vendor. Once these steps are completed within Oracle, a payment to the vendor is
issued without further review by management of USSC. I have been advised by Mr. Alex
Morrison at Ernst & Young Inc., the proposed Monitor, that procedures have been developed
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such that the proposed Monitor will review disbursements prior to payment and track cash
receipts as they occur during the pendency of these CCAA proceedings.
79.

The costs of the Oracle program are shared between USS and USSC pursuant to an ERP

Cost Sharing Agreement amended January 1, 2011, copies of which are attached hereto as
Exhibit “D”. USS assumes 89% of the annual cost, and USSC assumes 11%.
80.

USSC maintains separate bank accounts from USS. USSC has accounts in Canada at

Scotiabank and accounts at Citibank (although these accounts are inactive) and an account at
Scotiabank in the United States. These accounts include both US and Canadian dollar accounts
as USSC receives and disburses funds in both currencies. There are approximately fourteen
accounts used for various purposes, although certain accounts are historical and no longer active.
Three of the fourteen accounts relate to pension trusts, and four others are investment accounts,
two of which are inactive.
81.

I am a signing authority on all active disbursement accounts. I am aware of certain USSC

accounts in respect of which until recently USS employees, directors or officers had signing
authority; however, they are no longer signatories on these accounts. I am advised by Mr.
Morrison that the Monitor will monitor all cash transactions in and out of USSC bank accounts
during this CCAA proceeding.
Operations
82.

USSC purchases significant quantities of raw material directly from USS under the

arrangement described below and relies on USS to manage its mill loading process and provide
procurement support.
(a)
83.

Raw Materials

USS oversees global material management and provides procurement support to USSC

for a large proportion of strategic commodities, such as coal, iron ore, ferro alloys and zinc.
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Administrative support to assist in the procurement of certain resources such as natural gas,
utilities, and freight services is provided by USSC.
84.

USS is also a major direct supplier of USSC’s raw materials. Specifically, USS sells to

USSC significant amounts of iron ore pellets, and on occasion, slabs and coils. Raw materials are
purchased on an as-needed basis pursuant to a Limited Risk Distributor Agreement dated
February 1, 2008 between USS and USSC (the “Raw Materials Agreement”). A true copy of
the Raw Materials Agreement is attached hereto as Exhibit “E”.
85.

Pursuant to the Raw Materials Agreement, payment for raw materials procured or

provided by USS is to be made within 5 days of the payment date specified in each purchase
order. The Raw Materials Agreement also provides for a distributor fee of $0.25 per gross, net or
metric tonne that is charged to USSC.
86.

A small amount of raw material was historically sourced from third party manufacturers

in Europe, procured by U.S. Steel Kosice, s.r.o. (“USSK”), an indirect, wholly-owned subsidiary
of USS, on behalf of USSC pursuant to a Limited Risk Distributor Agreement dated May 1, 2008
between USSK and USSC (the “USSK Procurement Agreement”), attached hereto as Exhibit
“F”. For several years, USSC has not received significant amounts of material from USSK.
87.

USSC purchases iron ore pellets from USS and an indirect subsidiary of USS, Ontario

Tilden Company (“Tilden”). As a consequence of losses incurred when Stelco restructured,
Cliffs Natural Resources Inc. and Cliffs Sales Company (collectively, “Cliffs Sales”) were not
willing to transact directly with USSC for the supply of iron ore pellets. As a result, (i) Tilden
and USS entered into an exchange agreement with Cliffs Sales in respect of the exchange of iron
ore pellets, and (ii) USS entered into a sale agreement with Cliffs Sales in respect of the purchase
of iron ore pellets (collectively, the “Cliffs Agreements”). Consequently, USSC does not have a
direct commitment from Cliffs, but rather relies on USS’s contractual arrangements to secure a
steady supply of this much needed raw material. Each of the Cliffs Agreements has a term
which commenced on January 1, 2008 and expires on December 31, 2014. The Cliffs
Agreements are subject to confidentiality provisions and I have therefore been unable to review
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them or attach copies of same. For administrative convenience, a practice has developed under
the Cliffs Agreements whereby purchase orders for pellets are issued by USSC but intended by
all parties to be covered by the Cliffs Agreements and invoices are issued by Cliffs directly to
USSC. At the moment there is a shipment of Cliff’s pellets that has been delivered to Lake Erie
with an outstanding payment due to Cliffs of approximately $15 million for this shipment that
remains owed to Cliffs until paid. In order to avoid an interruption of service, and to ensure
continued supply of a critical raw material, USS has agreed to make this payment under the
Cliffs Agreements and transfer title to these pellets to USSC, provided that USSC acknowledges
that a corresponding secured obligation of USSC to USS also arises and such obligation is a
secured obligation of USSC under the existing USS Security. As more fully described in para
120 of this Affidavit, all obligations and liabilities of USSC to USS are “Secured Obligations”
(as defined in the Second Amendment and Joinder to Security Agreement dated November 12,
2013 discussed in further detail below). USSC has therefore provided a written
acknowledgement of this arrangement to USS as requested. It is anticipated that this resolution in
respect of this shipment, and thereafter the continuation of the past practice will enable USSC to
continue its supply of ore.
Mill Loading
88.

Mill loading is the process of order allocation to various USS mills in Canada and the US

through a centrally-managed division of USS, known as the Enterprise Planning Group. Once the
mill loading process is complete, each mill is responsible for its own production decisions.
89.

Mill loading and production allocation are key drivers of USSC’s profitability and cash

flow. The current mill loading and production allocation process has been in place for several
years. The arrangement is informal, in that there is no formal agreement that governs the process.
90.

Mills are loaded taking into account orders booked by the sales department and future

orders forecasts as well as mill production capabilities, including a mill’s capacity and technical
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capability, and proximity to the end customer. In addition to customer orders, the mill loading
process governs the allocation of semi-finished products between USS facilities.
91.

The mill loading process for USSC is managed by USS through the Enterprise Planning

Group and is based on sales forecasts it receives from USS’ sales department. Certain USSC or
USS customers, chiefly automotive customers, may require that product be produced at a certain
mill. Such “designated” mills and products are specified by the customer and orders are allocated
accordingly, provided that enough capacity exists at the designated mill.
92.

A further factor considered in the mill loading process is the fact that facilities often

require a minimum level of production in order for the facility to be cost-effective to operate.
Therefore, these facilities must be allocated enough orders so as to allow them to operate
efficiently.
93.

In the proposed Initial Order, USSC seeks authorization to continue dealing with USS in

accordance with existing arrangements or past practice including with respect to mill loading,
subject to the oversight of the proposed Monitor. The Monitor will be authorized to make
changes or establish governing principles or procedures relating to intercompany transactions,
including mill loading, if it considers it necessary or appropriate.
Cross-Border Sales
94.

USSC sometimes sells product to customers in the US. To facilitate these sales, a limited

risk distribution (“LRD”) division of USS was created to manage distribution of USSC product
sold into the US (“LRD-South”). An arrangement was developed to facilitate these sales
whereby USSC sells product to LRD South, and LRD South holds title until the product is
delivered to the customer. Approximately USD $363 million of product flowed from USSC
through LRD-South in 2011, USD $223 million in 2012 and USD $198 million in 2013.
95.

The LRD-South arrangement is formalized in a Marketing, Distributorship and Supply

Agreement between USS and USSC dated December 1, 2008 (the “LRD-South Agreement”),
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which provides that USS shall act as a distributor of USSC product sold within the US. A true
copy of the LRD-South Agreement is attached hereto as Exhibit “G”.
96.

Under the terms of the LRD-South Agreement, USS receives a 2% fee on the price of

product sold through LRD-South and absorbs the commercial and financial risks associated with
the marketing, distribution and resale of USSC’s products in the US. Payment is typically
remitted by the US customer to USS, which then retains its fee and pays the balance to USSC on
a monthly basis. Under the terms of the LRD-South Agreement, USSC is required to reimburse
USS for all bad debts remaining unpaid by customers; however, in practice, such reimbursement
does not occur.
97.

In certain circumstances, payment is remitted to USSC directly by the US customer. In

such instances, USSC is deemed under the LRD-South Agreement to hold such funds as trustee
on behalf of USS and is required to remit such funds to USS. The LRD-South Agreement does
not permit USSC to set off such funds against USS’s obligations under this Agreement.
However, since USSC remains entitled to payment of such amounts (less the 2% commission
payable to USS) when the LRD-South sales are reconciled on a monthly basis, this trust
arrangement and prohibition against set-off is not utilized in practice for the purposes of any
reconciliation of intercompany accounts.
98.

A similar arrangement governs sales by USS to customers in Canada through a limited

distribution division of USSC (“LRD-North”). Under a Marketing, Distributorship and Supply
Agreement dated March 1, 2009 (the “LRD-North Agreement”), attached hereto as Exhibit
“H”, USSC is entitled to a 2% distributor fee for product sold into Canada, or a 3% fee if the
product sold requires additional processing. In practice, it is administratively easier for USSC to
simply receive the 2% fee from the LRD-North arrangement based on the total amount of
product sold into Canada by USS through the LRD-North. Under the terms of the LRD-North
Agreement, USS is required to reimburse USSC for all bad debts remaining unpaid by
customers; however, in practice, such reimbursement does not occur. Sales through the LRDNorth amounted to $257 million in 2011, $178 million in 2012, and $323 million in 2013.
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99.

USSC and USS are also parties to a USA Commercial Representation Agreement

effective May 1, 2008, which permits USS to act at USSC’s commercial representative (or agent)
for marketing and distributing USSC’s products in the US. A similar arrangement exists in
Canada, which permits USSC to act as USS’s commercial representative in Canada pursuant to a
Commercial Representation Agreement effective (retroactively) as of January 1, 2008. These
agreements are not often used by USS or USSC in light of the LRD arrangements described
above.
Shared Trade Marks
100.

Pursuant to the Trade-Mark License Agreement dated October 31, 2007 between USS

and USSC (the “Trade-Mark License Agreement”), attached hereto as Exhibit “I”, USS has
licensed to USSC the use of its trade marks U.S. STEEL (Application No. 1,368,473), U.S.
STEEL CANADA (Application No. 1,368,479), U.S. STEEL TUBULAR PRODUCTS
(Application No. 1,368,481) and USS design (Application No. 1,369,373) (collectively, the
“USS Trade Marks”). The Trademark License Agreement grants USSC the right to use the
USS Trade Marks within Canada in association with steel products.
Administration of Services related to Applicable Pension and Retirement Plans and Related
Funds
101.

The United States Steel and Carnegie Pension Fund (“UCF”) administers pension,

retirement, medical care, and other benefit plans for employees, both current and retired, of USS.
For reasons of efficiency and economy of scale, USSC delegated aspects of administration and
investment of certain of its pension and retirement plans to UCF pursuant to a Board of Directors
resolution and a Retirement Plan Administration Services Agreement between UCF and USSC
dated August 5, 2008 (the “Pension Administration Agreement”), attached hereto as Exhibit
“J”.
102.

In particular, UCF internal actuarial staff, consulting as needed with its external actuary

Buck Consultants (collectively, the “Actuary”), prepare actuarial valuations and cost estimates
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relating to these plans, as applicable. Pursuant to the Pension Administration Agreement,
expenses incurred by UCF in performing the applicable administrative and investment services
are paid by USSC. The only actuarial expenses incurred by USSC are those charged by Buck
Consultants. No additional fees are charged for actuarial services.
Accounting and Financial Services
103.

To enhance efficiencies, most of USSC’s bank reconciliations are performed by USSK

pursuant to a Business Services Agreement dated January 1, 2007, as amended (the “Business
Services Agreement”), attached as Exhibit “K”. USSK is also a provider of IT services to
USSC.
104.

USSK maintains a cost centre of dedicated employees to supply these services. USSK is

reimbursed for its employee costs based on formulae enumerated in the Business Services
Agreement. USSC has historically paid a nominal amount to USSK under the Business Services
Agreement for bank reconciliations.
105.

USSC conducts its own tax compliance and reporting functions, with some review from

USS particularly for income taxes. USSC provides financial information to USS for reporting on
USS's federal income tax return. USS assists USSC in tax planning. USS is responsible for
incorporating USSC's tax results in the USS consolidated financial statements.
106.

The Corporate Finance group at USS reviews and assists with USSC’s leasing and other

financial assurance activities. USS also assists USSC in the review of major contracts for
financial commitments and embedded lease terms and conditions.
Corporate Strategic Planning and Other Services
107.

USS staff in Pittsburgh provide some corporate and strategic planning services to USSC.

These services include technical support through the environmental, engineering and research
and development groups at USS, inclusion of USSC in insurance policies arranged by USS and
various other administrative support services.
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VI.

KEY SUPPLIERS

108.

USSC has a number of third party suppliers of goods and services that are critical to the

ongoing operation of its business. An interruption of supply by any one of these suppliers could
materially adversely affect the business and cash flow of USSC. This includes suppliers of raw
materials, utilities, outside steel processors, warehousers, transporters and others.
109.

USSC works with outside processors to further process its steel products prior to sale and

warehousers to store USSC product in close proximity to end customers. A high proportion of
the product held by processors and warehousers is intended for delivery to OEMs and used in
their supply chain. In many cases, product is delivered to OEMs on a “just in time” basis, which
means OEMs operate with lower inventory levels and rely on the timely delivery of product
when requested. I am advised by Tony Devito, Director of Processed Products at USS, that the
window for delivery of product to OEMs can sometimes be as short as a few hours. Moreover,
OEMs often identify certain processors as OEM-designated vendors in the processing or
finishing of certain parts. This further restricts the ability of USSC to rely on alternative
processors.
110.

USSC is highly dependent on the continued ability to transport its products in a timely

and reliable manner. It currently utilizes services from various railway, trucking and carrier
companies. Similar to USSC’s processors, these companies are in possession of USSC product
during transportation, and may hold a significant amount of USSC inventory at any given time.
111.

The proposed Initial Order does not seek to designate “critical suppliers”; rather, the

proposed Initial Order contains typical language restraining all persons with oral or written
agreements with the Applicant or with a third party on behalf of the Applicant from
discontinuing, altering, interfering with or terminating the supply of goods or services required
by the Applicant. The Applicant, in consultation with the Monitor, will also have power to
determine if expenses are necessary to the continued operation of the business and the Applicant
will work with the Monitor and its critical suppliers to ensure the continued supply of goods and
services necessary to the continued operation of the business.
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VII.

ASSETS AND LIABILITIES OF THE APPLICANT

112.

Attached hereto as Exhibit “L” are copies of the internal, unaudited financial statements

of USSC as at August 31, 2014 (the “USSC August 2014 Financials”) and other financial
statements prepared during the year before this application. USSC’s financial statements are
prepared on an accrual basis in accordance with Canadian Generally Accepted Accounting
Principles (“GAAP”).
113.

According to the USSC August 2014 Financials, USSC owns assets of approximately

$1,976.9 million (book value) as at August 31, 2014. The most significant categories of assets
are as follows:

114.

Cash and cash equivalents:

$116.7 million

Inventory:

$433.0 million

Accounts Receivable:

$334.5 million, $190.6 million of
which are third party trade receivables,
and $143.9 million of which are USS
intercompany receivables

Fixed Assets:

$931.8 million

Intangible Assets:

$61.9 million

According to the USSC August 2014 Financials, USSC has liabilities of $3,865.9 million

(book value in each case) as at August 31, 2014.
115.

USSC’s liabilities as at August 31, 2014 are as follows:
(a) USS - Secured Loan Agreement

Page 28

$204.1 million principal
(consisting of two tranches) and
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(b) USS - Unsecured Loan Agreement

$1,419.3 million principal and
$438.2 million accrued interest

(c) Province of Ontario Loan Agreement

$1501 million principal and $0.6
million accrued interest

(d) Trade Payables

$364.7 million, of which $189.9
million are third party trade
payables and $174.8 million are
USS intercompany trade payables

(e) Pension Liabilities (on a financial
accounting basis)

$372.5 million

(f) OPEB Liabilities (on a financial
accounting basis)

$787.9 million

Each of these categories of liability is discussed in more detail below.
USS Secured Loan Agreement
116.

USSC, as borrower, and U.S. Steel Holdings, Inc. (a subsidiary of USS formerly known

as United States Steel Credit Corporation), as lender, are parties to a Third Amended and
Restated Loan Agreement dated as of October 30, 2013 (the “USS Secured Loan Agreement”)
providing for a USD $600 million credit facility. As of August 31, 2014, USSC is indebted
pursuant to the USS Secured Loan Agreement in the principal amount of $204.1 million (USD
$188 million) plus accrued interest. A copy of the USS Secured Loan Agreement, together with
the prior credit agreements that it amended and restated, is attached as Exhibit “M”. The loan
was used for general corporate purposes to fund ongoing USSC losses.
117.

Advances under the USS Secured Loan Agreement bear interest at the applicable Federal

Funds Rate (as provided in the agreement). Interest accrues semi-annually and is payable every
two years. The loan matures on May 11, 2025, subject to the acceleration rights of USS.

1

The current book value as at August 31, 2014 of the Province of Ontario Loan is $139.3 million which will accrete
to $150 million by December 31, 2015 at maturity.
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118.

The obligations of USSC under the USS Secured Loan Agreement are secured pursuant

to a security agreement dated as of January 28, 2013 (as amended from time to time, the “USS
Security”). A copy of the USS Security, including the amendments thereto, is attached as
Exhibit “N”.
119.

The terms of the USS Secured Loan Agreement and the USS Security state that the

principal amount of USD $116,969,996 ($127.02 million) and any accrued interest thereon (the
“First Tranche”) is secured by a security interest in the iron ore pellets sold from time to time
by Stelco Holding Co. and certain related collateral, which may not have a value sufficient to
fully secure the entire First Tranche amount. Any further principal amount owing for advances
made after October 30, 2013 under the USS Secured Loan Agreement and any accrued interest
thereon (the “Second Tranche”) are secured by a security interest in all of the property of
USSC.
120.

As a consequence of the second amendment in respect of the USS Security made as of

November 12, 2013, the USS Security provides that it secures any obligations, duties,
indebtedness and liabilities of USSC (whether then existing or arising thereafter) owing to
United States Steel Corporation, United States Steel International, Inc. and Stelco Holding
Company (collectively, the “USS Sellers”). In practice, the indebtedness to the USS Sellers
typically relates to the sale of materials, goods and other products (including inventory and raw
materials) to USSC in the ordinary course pursuant to arrangements and agreements as between
such USS Seller and USSC, but also secures any other obligations of USSC to the USS Sellers
arising after November 13, 2013. The amount outstanding to the USS Sellers fluctuates on a
daily basis. As a result of this amendment, the USS Security also secures any other obligations of
USSC to U. S. Steel Holdings, Inc. beyond its obligations under the USS Secured Loan
Agreement, although I am not aware of any other material obligations that are outstanding to U.
S. Steel Holdings, Inc. This does not include amounts owing under the USS Unsecured Loan
Agreement (defined below), which is with a separate USS entity.

2

The USS Secured Loan Agreement is denominated in US dollars. This amount was converted from US dollars to
Canadian dollars using an exchange rate of 1.0858.
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USS Credit Support
121.

In addition to intercompany indebtedness, USS has also provided credit support to the

Applicant in the form of guarantees, letters of credit (of which some are cash collateralized) and
other arrangements. A summary of this credit support is listed in Exhibit “O”.
USS Unsecured Loan Agreement
122.

1344973 Alberta ULC (as a predecessor to USSC), as borrower, and U.S. Steel Canada

Limited Partnership (“USSC LP”) (the direct parent of USSC), as lender, are parties to a loan
agreement dated as of October 29, 2007 (as amended, the “USS Unsecured Loan Agreement”
and together with the USS Secured Loan Agreement, the “USS Loan Agreements”) providing
for a $1.5 billion credit facility. As of August 31, 2014, USSC is indebted pursuant to the USS
Unsecured Loan Agreement in the principal amount of $1,419.3 million plus accrued interest of
$438.2 million. A copy of the USS Unsecured Loan Agreement, including the amending
agreements relating thereto, is attached as Exhibit “P”. The loan was used for general corporate
purposes, including funding with respect to the acquisition of Stelco.
123.

Advances under the USS Unsecured Loan Agreement bear interest at the rate of 9.03%

per annum. Interest is paid every two years. USSC paid $112.9 million in interest in 2008, but
since that year USS has forgiven the interest payable by USSC on a voluntary basis when it has
become due for the overall benefit of USSC. Approximately, $162.5 million of interest becomes
due on the last business day in December 2014. USS has advised USSC that it will not continue
to forgive any further interest under this loan. The loan matures on October 31, 2037, subject to
the acceleration rights of USS.
Province of Ontario Loan
124.

Pursuant to a loan agreement dated as of March 31, 2006 between the Province of

Ontario and Stelco (as a predecessor of USSC) (as amended, the “Province of Ontario Loan
Agreement”), the Province of Ontario made a loan to Stelco in the principal amount of $150
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million (the “Province of Ontario Loan”). A copy of the Province of Ontario Loan Agreement,
and the amendments relating thereto, is attached as Exhibit “Q”.
125.

The Province of Ontario Loan was advanced to Stelco in connection with its 2006

restructuring proceedings. It bears interest at the rate of 1% per annum, payable semi-annually.
The loan matures on December 31, 2015, subject to the acceleration rights of the Province of
Ontario. USSC is entitled to a 75% repayment discount if, at December 31, 2015, the relevant
portion of the solvency deficits of USSC’s Main Pension Plans have been fully funded. Given
the financial condition of the Applicant and current funding status of the Main Pension Plans,
there is no reasonable prospect that it will be entitled to this discount on the maturity of the loan.
Trade Creditors and Suppliers
126.

As described earlier, the most significant trade supplies and services used by the USSC to

conduct its steel-making operations include: coal, iron ore, scrap metal, alloys, limestone,
electricity, natural gas, oxygen and freight. As at August 31, 2014, USSC’s third party trade
payables total about $189.9 million (this does not include USS intercompany trade payables
which total $174.8 million).
127.

Also as described earlier, USSC obtains a significant amount of its raw materials from

USS. In addition, USSC has certain other suppliers who supply product or services such as
scrap, industrial gases and slag handling services, among others, that are crucial to the operation
of USSC’s business. Given the nature of USSC’s business, the ongoing and uninterrupted
availability of these supplies and services is essential to the continued operation of the business.
128.

USS is a counterparty to certain forward contracts relating to the supply of natural gas

based on the North American Energy Standard Board standard form (collectively, the “Natural
Gas Contracts”). USSC intends to continue to pay for services provided to USSC pursuant to
these Natural Gas Contracts in the ordinary course.
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Estimate of Pension Liabilities
129.

The USSC August 2014 Financials reflect total pension liabilities calculated on a

financial accounting basis of $372.5 million3. However, for funding purposes, on a solvency
basis as at December 31, 2013, the estimated aggregate market value of the assets held in the
Main Pension Plans is approximately $2.9 billion and the Actuary has estimated the aggregate
liabilities of the four Main Pension Plans on a solvency basis to be approximately $3.7 billion,
thereby leaving a solvency deficiency of about $838.7 million. Copies of the actuarial reports as
at December 31, 2013 for the Main Pension Plans are attached as Exhibit “R”.
130.

The Actuary has estimated that the guarantee by the Pension Benefits Guarantee Fund

under the PBA (the “PBGF”) would apply to in excess of $400 million of the December 31,
2013 solvency deficit if the Main Pension Plans were to be wound up effective December 31,
2013 (and absent the deferral of the wind-up funding obligation under the Stelco Regulation to
January 1, 2016).
131.

The solvency deficiency exists despite USSC having made all contributions to the Main

Pension Plans required by it under the PBA, the Pension Agreement and the Stelco Regulation.
132.

In connection with Stelco’s 2006 restructuring, Stelco entered into the Pension

Agreement with the Province of Ontario and the Stelco Regulation was passed. Among other
things, they provide for level annual contributions to the Main Pension Plans through to the end
of 2015. For calendar years 2014 and 2015, the fixed annual funding level (payable in monthly
instalments) is $70 million, plus additional other amounts relating to benefits provided by the
Main Pension Plans not covered by the level funding regime. All required contributions to the
Main Pension Plans have been made when due and are up-to-date.
133.

In connection with the 2007 acquisition of Stelco by USS, the Pension Agreement was

amended and USS provided a guarantee to the Superintendent of Financial Services (Ontario)
and the Province of Ontario of certain obligations of Stelco under the Pension Agreement (as a
3

The August 2014 Financials also reflect a pension asset of $16.3 million associated with the Legacy Pension Plans,
which are fully funded on both a financial accounting and solvency basis.
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predecessor of USSC). I understand the guarantee obligations consist of the level annual funding
obligations through to the end of 2015, funding obligations associated with any benefit
improvements made to the Main Pension Plans during the term of the Pension Agreement, and
any incremental wind-up liabilities beyond those that relate to the solvency liabilities in respect
of benefits that existed at the time of the Pension Agreement (the “Relevant Payments”) if the
Main Pension Plans are wound up before the end of the Pension Agreement. Copies of the
Pension Agreement, as amended, and the guarantee are attached hereto as Exhibit “S”.
134.

I understand that, pursuant to the Stelco Regulation and provided all payments are made

as required, no deemed trust arises under the PBA in respect of the Relevant Payments if the
Main Pension Plans are wound up while the Pension Agreement and Stelco Regulation remain in
effect.
135.

I also understand that USSC acts as both “employer” and “administrator” under the PBA

in respect of the DB Registered Plans. I understand that the roles of “employer” and
“administrator” impose different duties and responsibilities on USSC. I understand that if the
CCAA Order is granted, it is possible that USSC’s duties and responsibilities could come into
conflict throughout the CCAA process. USSC will be monitoring and assessing these dual roles
with respect to its pension and retirement plans, and will address conflicts if and when they arise.
136.

USSC anticipates requiring “DIP” financing, discussed in further detail at paragraphs 179

to 181 to this affidavit, in order to continue operating through the period of the stay. The
proposed Initial Order provides that USSC shall, during the CCAA until further order of the
court, continue making employer contributions to all DB Registered Plans and GRRSPs in
accordance with the terms of the plans, the collective agreements, the PBA, and the Stelco
Regulation, as applicable. USSC will require DIP financing to do so and USS has agreed to
provide the necessary financing for this to occur. It is anticipated that court approval of the
proposed DIP financing to be provided by USS will be sought at a subsequent motion (the “DIP
Approval Motion”), including approval of a first charge in favour of the DIP lender over
USSC’s property and certain other priority charges, in priority to all other encumbrances,
including any deemed trust created by the PBA, but subject in priority to any other permitted
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priority encumbrances. In this respect, USSC intends to provide notice to members of its pension
and retirement saving plans of its dual role as well as the potential DIP financing, DIP Approval
Motion and the intention to seek approval of priority charges. USSC intends to seek approval of
a Notice Process at the initial hearing. A draft Notice Process Order is set out in the Application
Record at Tab 5.
137.

The draft Notice Process Order provides that a notice in the form to be approved by the

court (the “Notice Letter”) and the Notice Process Order,
(a)

shall be sent by USSC, with the assistance of the Monitor:
(i)

within 2 days of obtaining the Notice Process Order to Mr. Rolf
Gerstenberger, President, USW, Local 1005; Mr. Bill Ferguson, President,
USW, Local 8782; and Mr. Robert Newstead, Unit Chair, U. S. Steel
Pickling Division, USW, Local 8782 (the “Bargaining Unit
Representatives”) on behalf of beneficiaries of the Hamilton BU Pension
Plan, LEW BU Pension Plan, LEW Pickling Facility Pension Plan who are
represented by USW and each of the Lake Erie BU GRRSP, the Pickle
Line BU GRRSP and the Hamilton BU GRRSP (collectively, the
“Bargaining Unit Beneficiaries”) as well as posted on the website
established by the Monitor. It is my understanding that the Bargaining
Unit Representatives represent the Bargaining Unit Beneficiaries, and

(ii)

within 10 days of obtaining the Notice Process Order to beneficiaries of
the Plans other than the Bargaining Unit Beneficiaries and to the chair of
the pension advisory committee for the Hamilton Salaried Plan and the
LEW Salaried Plan; and
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(b)

shall be sent by either USSC, with the assistance of the Monitor, or by the
Bargaining Unit Representatives, to the Bargaining Unit Beneficiaries within 10
days of obtaining the Notice Process Order.

138.

I believe that the procedure set out in the Notice Process Order will ensure that the Notice

Letter is reasonably likely to come to the attention of the intended recipients in advance of the
next “comeback” hearing in respect of the Initial Order (the “Comeback Motion”) and the DIP
Approval Motion as USSC maintains up to date records in the normal course of its business. In
particular:
(a)

in order to manage its pension and retirement benefit obligations, USSC uses a
recordkeeping platform (the “Xerox Platform”) maintained in Pittsburgh,
Pennsylvania. The Xerox Platform contains the personal information of each
active pension plan member, each former pension plan member who continues to
be entitled to benefits under a pension plan, each retiree, each surviving spouse,
each ex-spouse who is entitled to benefits under a pension plan and each
beneficiary who is entitled to a payment from a pension plan. USSC
communicates regularly with plan members.

(b)

USSC does not administer the three union-sponsored GRRSPs. However, it
maintains a current record of the employees participating in these GRRSP plans in
order to ensure that contributions are remitted appropriately. USSC is able to
reference address and contact information of these employees within their internal
employee records.

(c)

USSC employees routinely update their contact information in order to keep their
contact information up-to-date. Personal information may be modified over the
phone through USSC’s Benefits Service Centre Human Resources department, or
via the internet.
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139.

A notice in the form approved by the Court will also be published in The Globe and Mail

(National Edition), Hamilton Spectator and Simcoe Reformer within 10 days of the Notice
Process Order. Notices in these publications will further help to bring these issues and the other
CCAA notices required by the Initial Order to the attention of the retirees, their spouses, and
other beneficiaries in receipt of periodic payments. USSC’s pension administration records show
that 75% of retirees and their spouses reside in Southwestern Ontario, and 95% of the retirees
and their spouses reside in Ontario.
Other Post-Employment Benefit Plans
140.

USSC provides OPEBs to former employees and their dependants, including drug and

medical benefits. In particular, USSC provides OPEBs to:
(a)

certain former Lake Erie Works salaried and union employees and their spouses
and other beneficiaries;

(b)

certain former Hamilton Works salaried and union employees and their spouses
and other beneficiaries;

(c)

beneficiaries of the Legacy Pension Plans; and

(d)

beneficiaries of wound-up pension plans formerly sponsored by Stelco
subsidiaries Welland Pipe Ltd. and CHT Steel Company Inc.

141.

The USSC August 2014 Financials reflect total present value future OPEB contingent

liabilities to be $787.9 million. As at December 31, 2013, the Actuary had estimated the
aggregate liabilities of USSC to provide these benefits for current and estimated future retirees at
about $790.2 million. As is customary for such plans, no corresponding assets are maintained to
pre-fund the benefit obligations. Drug and medical benefits on behalf of retired employees are
paid as claims made under a plan administered by Green Shield Canada. The OPEBs are not
pre-funded, with the exception of retiree life insurance, which is insured through Great-West
Life Assurance Company.
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Other Secured Creditors
142.

Attached as Exhibit “T” is a summary of registrations made against USSC pursuant to

the Personal Property Security Act (Ontario) as at September 9, 2014. There are no charges or
construction liens registered on title against the real property owned by USSC as at September
10, 2014. Other than the creditors described above, there are no other creditors of USSC to
whom USSC has granted security over any significant portion of its assets.
VIII. INSOLVENCY OF THE APPLICANT
143.

With assistance from USSC’s financial advisor, Rothschild Inc. (“Rothschild”), I have

considered the financial position of the Applicant and have concluded that the Applicant is
insolvent on the basis that the aggregate of its property at a fair valuation is not sufficient, or if
disposed of at a fairly conducted sale under legal process would not be sufficient, to enable
payment of all of its obligations due and accruing due. In short, USSC cannot satisfy its total
outstanding obligations.
144.

In addition, USSC is currently projected to require $285 million by or before the end of

this year and over $671 million between now and the end of 2015 (or earlier) in order to satisfy
all of its commitments, inclusive of interest that would become due pursuant to the USS Loan
Agreements over the next 16 months. Based on the current cash position, USSC would require
additional funding of $188 million by or before the end of 2014 and $574 million by or before
the end of 2015 to meet these obligations (assuming that USSC’s target minimum operating cash
of $20 million is preserved). As described earlier, USS will not make any further advances to
USSC under the USS Loan Agreements, and in any event, given the financial position of the
Applicant, USSC would require even further financing beyond the limits thereof and there is no
reasonable prospect that such additional funding could be obtained. Absent such financing,
USSC would be unable to pay its obligations as they generally become due beyond the near
term.
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A.

Aggregate of Property is Insufficient to Enable Payment of All Obligations

145.

Based on the analysis described below, the realizable value of the Applicant’s assets is

not sufficient to enable it to pay all of its obligations in full.
146.

The USSC August 2014 Financials indicate that the book value of the Applicant’s assets

is less than the book value of its liabilities by a shortfall of about $1.9 billion. In addition, I
considered, with the assistance of Rothschild, whether the values of certain assets and liabilities
contained on USSC’s balance sheet should be adjusted, given available information, for the
purpose of determining whether the fair or realizable value of USSC’s assets could satisfy all of
its obligations, due and accruing due.
147.

When considering USSC’s pension assets and liabilities, adjustments are appropriate to

certain liabilities that, under GAAP, are not reflected on USSC’s balance sheet but nevertheless
represent obligations of USSC. These are described in more detail below.
148.

The USSC August 2014 Financials reflect the book value of the pension liabilities of

$372.5 million. However, as discussed earlier, the Actuary has most recently estimated as of
December 31, 2013 that the aggregate deficits in USSC’s Main Pension Plans on a solvency
funding basis are $838.7 million.
149.

After adjusting the book values of the pension liabilities to reflect their estimated

actuarial value as noted above, USSC’s total liabilities would be approximately $4.3 billion as
compared to the total book value of assets of approximately $2.0 billion.
150.

In order for the realizable value of the Applicant’s assets to satisfy its liabilities, the

realizable value of the Applicant’s assets would need to equal or exceed $4.3 billion, an increase
of 115% above the current book value. This would represent approximately 41 times its
estimated 2015 EBITDA. I considered, with the assistance of Rothschild, whether the realizable
value of USSC’s assets could reasonably be expected to equal or exceed $4.3 billion and I am
satisfied that any adjustment to the book value of the assets would be vastly insufficient to satisfy
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this gap such that I am satisfied that the fair market value of the Applicant’s assets is insufficient
to pay its liabilities.
151.

In addition, the balance sheet of USSC does not reflect certain liabilities that may exist

and be realized in the context of a sale under a legal process. The Hamilton Works facility of
USSC has been in operation for approximately 100 years. The Lake Erie Works facility is much
newer. While USSC has been a good environmental steward during its relatively brief period of
ownership and has made a number of significant investments and improvements, it is understood
that there have been a number of spills at Hamilton Works over the past century, as well as
discharges to the environment during that time in the normal course of operations. The nature
and extent of these legacy environmental impacts are not fully known; however, USSC is not
aware of any ongoing offsite contaminant discharges at Hamilton Works. Notwithstanding,
based on past Ontario Ministry of the Environment (MOE) practice, it can reasonably be
anticipated that the MOE will seek assurance as to environmental conditions at Hamilton Works
in connection with any CCAA proceedings which could identify additional liabilities absent the
development of a successful restructuring plan (including support from the necessary
stakeholders).
152.

Without a restructuring of USSC’s cost structure and liabilities, it is uncertain if a going

concern sale of all of USSC’s capital assets is reasonably possible. Even if a going concern sale
were to occur, the realization value would almost certainly be far less than the outstanding
liabilities. I understand from Rothschild that steel companies have in general traded around 8
times EBITDA during the past 10 years, while the current liabilities of the Applicant represent
approximately 41 times its estimated 2015 EBITDA.4 A sale under legal process would likely
result in an even greater disparity of asset values to liabilities as a result of the issues described in
paragraph 151 and other potential liabilities not reflected on the accrual financial statements
associated with increased unsecured severance and termination claims, and substantial costs that
would be incurred with respect to realizing the property’s value.

4

I am advised by Rothschild that the estimated EBITDA for USSC in 2013 and 2014 is negative and therefore could
not be used for valuation purposes.
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B.

Payment of Obligations as They Generally Become Due

153.

USSC has historically been fully dependent on financing provided by USS to fund its

operations. As noted earlier, USSC has lost money for five straight years and is forecast to lose
money again in 2014.
154.

As at August 31, 2014, USSC had approximately $116.7 million of cash and cash

equivalents available to it. However, in terms of USSC’s projected liquidity needs, the following
matters are noteworthy:
(a)

USS has informed USSC that it will not make further advances to USSC under
the USS Loan Agreements;

(b)

USSC’s cash needs are, to a significant extent, seasonal. Because the inland
waterways are closed for the winter “freeze”, shipments of important raw
materials, including coal and iron ore, cannot occur. Therefore, USSC builds a
very significant raw material inventory during the fall with correspondingly
reduced volumes of raw materials purchased through the winter. As a
consequence, USSC has significant cash needs in the fall and builds cash in the
winter and early spring;

(c)

USSC’s positive cash position currently reflects this seasonality. However, USSC
is projected to exhaust its existing cash and will need about $25.5 million of
additional cash by December, 2014 (assuming that USSC’s target minimum
operating cash of $20 million is preserved);

(d)

at the end of 2014, approximately $162.5 million of interest becomes due and
payable pursuant to the USS Unsecured Loan Agreement, which interest is not
reflected in the estimated cash needs above. Although historically USS has
waived the payment USSC’s interest obligations to it under the USS Unsecured
Loan Agreement, USS is under no obligation to do so and USS has informed
USSC that it will no longer waive USSC’s interest obligations going forward;
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(e)

for 2015, USSC projects that it will need an additional $58.8 million to fund its
operations through to the end of 2015. This does not include the interest that will
become due and payable in 2015 under the USS Unsecured Loan Agreement
(estimated to be about $165 million) or under the USS Secured Loan Agreement
(estimated to be about $12.1 million over this period);

(f)

on December 31, 2015, the $150 million Province of Ontario Loan will mature;

(g)

in 2016, more adverse cash impacts are anticipated as a result of the expiry of the
pension funding arrangements for the Main Pension Plans governed by the
Pension Agreement and Stelco Regulations, which matures on December 31,
2015. When these arrangements expire, USSC becomes subject to the regular
pension funding regime under the PBA. Based on projections by the Actuary,
USSC’s cash funding obligations under the Main Pension Plans is estimated to
increase from $70 million in 2014 and 2015 to $117 million for 2016, $105
million for 2017 and $80 million for 2018;

(h)

based on my personal experience and on advice from Rothschild, as financial
advisor to USSC, I believe there is no reasonable prospect of obtaining additional
credit from a third party lender. Any such credit would, at a minimum, be
subordinate to the existing secured position of USS. USS has informed USSC that
it will not provide its consent to USSC to borrow money from another lender in
priority to it and negative covenants in the USS Loan Agreements preclude USSC
from pledging assets to support further borrowings without USS’ consent, which
USS has said it is not prepared to give;

(i)

cash OPEB funding is anticipated to continue to be approximately USD $43
million per year;

(j)

trade credit has been contracting and is continuing to contract. Supplier and
creditor concerns about USSC’s financial condition are continuing to escalate
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resulting in a number of suppliers reducing or eliminating credit terms,
withholding shipments and services and/or demanding deposits;
(k)

an operation like USSC must always maintain a minimum level of liquidity to
fund ongoing capital maintenance and repairs and unforeseen variances in
cashflow resulting from market changes.

155.

For these reasons, USSC is unable to continue beyond the near term to operate and meet

its obligations without access to financing from USS under the USS Loan Agreements, and
would be unable to operate and meet its obligations beyond some point in 2015 without further
significant financing from USS or another source, which I have no reason to believe would be
available based on discussions with Rothschild and with Doug Matthews. However, USS has
offered a DIP facility to USSC in the amount of $185 million (the “DIP Facility”) as described
below.
156.

Even if USSC could borrow further amounts under the USS Loan Agreements, even up

to the maximum facility sizes, USSC would still be unable to fund operations and service its
interest expense beyond the end of 2015 or pay liabilities which come due at that time as
described earlier. Further, even if such draws were made available, I believe it would be
prejudicial to stakeholders to incur up to a further $400 million of secured debt under the USS
Secured Loan Agreement, a material portion of which would be incurred to pay unsecured
interest to USS, outside a court-supervised proceeding and absent a consensual restructuring.
IX.

FINANCIAL SITUATION AND STRATEGIC REVIEW

157.

Since its acquisition by USS in 2007, the only year in which USSC has generated positive

IFO, EBITDA or FCF is 2008. The financial crisis in 2008 had a significant and lasting impact
on USSC and the steel industry generally. In each year since the 2008 financial crisis, USSC has
suffered a loss as calculated by each of the IFO, EBITDA and FCF measures. Steel market
conditions have remained very challenging and have not recovered to pre-recession levels. This
has been true globally, in North America, and specifically in Canada, where a combination of
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reduced manufacturing and a high percentage of imports into the market have made for
continued difficult conditions for USSC.
158.

For the period from 2008 to 2013 inclusive (which includes the one year of positive

financial results in 2008), the cumulative IFO has been negative $2.4 billion, the cumulative
EBITDA has been negative $1.5 billion and the cumulative free cash flow has been negative
$1.8 billion.
159.

In mid-2013, in response to continued challenges in global steel markets, USS

commenced a comprehensive evaluation of its operations globally with a view to developing and
implementing changes to improve production efficiencies and profitability (“Project
Carnegie”). As part of that initiative, the Canadian operations conducted through the USSC
Group were identified as being financially challenged and in need of a turnaround or potentially
a significant restructuring.
160.

I am advised by Mr. Doug Matthews of USS that USS’s view of the Canadian operation

is informed by the following considerations, among others:
(a)

as noted above, USSC has suffered very material negative IFO, EBITDA and FCF
for the past five years;

(b)

the negative performance of the USSC Group has represented 50% to 60% of
USS’s consolidated economic losses since 2008, and yet the USSC Group has
only represented about 10% of USS’s consolidated revenue;

(c)

these ongoing losses have had to be funded by USS through a combination of debt
and equity injections totalling approximately $3.9 billion dollars;

(d)

since 2007, USS has also forgiven $430.4 million of accrued interest in respect of
the USS Unsecured Loan Agreement;
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(e)

USSC’s prospects are not forecast to improve materially in the near term and, as
discussed earlier, USSC is projected to have significant ongoing funding needs,
including significant cash funding needed in the medium term to meet pension
and OPEB funding requirements and to repay the Province of Ontario Loan;

(f)

the ongoing collective bargaining negotiations in respect of Hamilton Works; and

(g)

the obligations of USSC and USS pursuant to the confidential settlement
agreement dated December 8, 2011 (the “Industry Canada Undertakings”) with
Her Majesty the Queen in Right of Canada, as represented by the Minister of
Industry (“Industry Canada”). The confidentiality of the settlement agreement
is protected under the terms of the agreement and section 36 of the Investment
Canada Act (Canada) and section 24 of the Access to Information Act (Canada). I
am therefore unable to attach a copy of the agreement but am permitted to
disclose the general nature of the undertakings including that USSC meet certain
production requirements, capital investment targets and operating criteria during
the relevant time periods.

161.

To restructure the business of the USSC Group, the following activities and initiatives

were identified:
(a)

develop a five-year business plan, based on the status quo operating and financial
scenarios;

(b)

identify opportunities to save costs and increase profitability as part of Project
Carnegie or otherwise, including examining areas such as raw material costs,
costs of conversion, fixed costs and ways to increase revenue;

(c)

address near-term operating issues, including the expiry of the Hamilton Works
collective agreement in October 2014;
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(d)

address longer term financial issues including (i) the maturity of the Province of
Ontario Loan in December 2015, and (ii) the expiry of the Pension Agreement
and Stelco Regulation on December 31, 2015; and

(e)

consider the sale of surplus or idled assets not required for the ongoing operations
of the USSC Group or the sale of some divisions or all of USSC on a going
concern basis.

162.

To facilitate the exploration of a turnaround or more formal restructuring alternatives, the

USS entity that is the shareholder of USSC reconstituted the board of directors of USSC in late
January 2014 and appointed two independent directors with significant restructuring and/or steel
industry experience. The new board consists of those two independent directors (constituting a
majority of the board) and myself. Shortly after the new board was constituted, USSC engaged
Rothschild as its financial advisor and McCarthy Tétrault LLP as its restructuring counsel. USS
has its own financial advisors and legal counsel.
163.

Since that time, USSC’s board and USSC’s advisers have worked to gain an

understanding of USSC’s business, operations, assets and obligations and to consider its ongoing
viability and future prospects.
164.

USSC, with the assistance of Rothschild, developed a business plan through to 2018 as a

basis to then perform sensitivity analysis and consider the viability of the status quo.
165.

With a view to taking steps within its own control to improve its financial performance,

among other things, USSC initiated cost-saving measures, including the reduction of nonoperating support staff and contractor services, and other operational costs saving measures
relating to decreasing the consumption of natural gas purchased from third parties and other
consumable materials.
166.

With advice from and the assistance of USS, other measures have been implemented

pursuant to Project Carnegie that are projected to reduce costs for USSC by USD $45 million per
year (full annual impact is forecast to be achieved in 2017).
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167.

Unfortunately, these measures will be insufficient to overcome the magnitude of USSC’s

projected future cash needs and overwhelming debt obligations and pension and OPEB
liabilities. In this regard, USSC and its advisers have had extensive discussions over many
months with USS and its advisers about restructuring alternatives.
168.

During the last ten (10) months, I am advised by Mr. Doug Matthews of USS that USS

has engaged in a series of discussions with certain key stakeholders regarding USSC’s situation
and to discuss potential restructuring alternatives. I attended some of those meetings personally.
Those discussions have not resulted in a restructuring alternative acceptable to key stakeholders.
169.

More recently, USS and USSC have sought to engage the USW and its local bargaining

units in respect of USSC’s operations (locals 1005, 8782 and 8782(B), collectively, the
“Locals”) in restructuring discussions. Initially, the Locals would not enter into a non-disclosure
agreement to permit these discussions to occur on a confidential basis. USSC nevertheless shared
a proposal for a consensual restructuring at various times with representatives of the Locals.
These attempts to negotiate a consensual restructuring outside a formal court proceeding were
unsuccessful.
170.

Unfortunately, media reports have occurred of late resulting in increased supplier

awareness of issues relating to USSC’s circumstances which has increased their concern about
USSC’s future. In the past few weeks, USSC faced the prospect of immediate cessation of the
supply of raw materials, and the possibility of a shutdown of operations, as a consequence of
demands from certain critical suppliers for immediate payment of outstanding amounts and/or
significantly shortened payment terms. This continuing situation poses a material threat to the
business and cash flow of USSC. I believe that the proposed Initial Order is necessary to enable
company to work with its key suppliers to develop mutually acceptable payment terms without
the prospect of a cessation of operations and the attendant consequences for USSC’s customers.
171.

I am informed by Doug Matthews of USS that, in light of the lack of success in the

restructuring discussions to date and given the increasing operating risks, USS is not prepared to
continue to support USSC and pursue further restructuring discussions on an informal basis.
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172.

Given all of these circumstances, CCAA proceedings at this time are in the best interests

of USSC and its stakeholders and are appropriate and necessary for the following reasons:
(a)

USSC is insolvent and is not viable without a restructuring of its operations and
obligations;

(b)

USSC has been unable to reach agreement with key stakeholders upon a
restructuring in discussions outside of a court-supervised environment;

(c)

it is anticipated that supplier concerns arising from any publicity of restructuring
discussions would cause harm to the business. Court supervision and the benefit
of CCAA relief would help stabilize the operations so that suppliers can have
greater confidence in the ongoing operation of the facilities;

(d)

a court-supervised process, with the involvement of a court-appointed monitor,
may help to facilitate more substantive engagement and dialogue between USSC
and its stakeholders that will be necessary if restructuring solutions are to be
explored. This seems particularly true given the experience to date in attempting
to have discussions outside of formal proceedings and taking into account the
diversity of financial and non-financial interests of the different stakeholder
groups;

(e)

court-supervision will provide greater assurance for the benefit of all parties
(including USSC and USS) that USSC’s ongoing day-to-day dealings with USS,
which are extensive given their degree of integration, will continue to be
conducted on reasonable and appropriate terms and subject to oversight by the
proposed Monitor;

(f)

a court-supervised process is necessary to conduct sales of USSC’s surplus or
other assets or any potential sales process involving the going concern business.
Given USSC’s financial condition, sales of assets are impractical without the
benefit of court approval and a vesting order;
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(g)

USSC cannot continue to meet its obligations and carry on business without
ongoing financial support from USS, which USS has advised is available but only
under a court-supervised process. Further, borrowing very significant amounts of
incremental secured debt in the face of continued losses and without a formal
process directed at resolving USSC’s financial difficulties would in my view not
be in the best interests of USSC’s stakeholders generally; and

(h)

a stay of proceedings is necessary to preserve the status quo and protect the assets
and operations of USSC while a restructuring is underway.

X.

KEY STAKEHOLDERS AND INTERESTS

173.

The major stakeholders anticipated to be affected by or involved in the Applicant’s

restructuring process, and some of their anticipated areas of interest and concern are:
(a)

active bargaining unit employees and retirees (USW) – their interests include
employment and compensation, pensions, benefits and OPEBs;

(b)

active salaried employees and salaried retirees – their interests also include
employment and compensation, pensions and benefits and OPEBs;

(c)

the Government of Ontario – it is the holder of the Province of Ontario Loan and
also has interests relating to the contingent liability of the PBGF if any of USSC’s
DB Registered Pension Plans, particularly the Main Pension Plans, are wound up,
jobs for the Ontario economy (which goes beyond direct employment by USSC),
tax revenues from USSC’s employees, retirees and suppliers, a viable steel
industry within the Ontario economy, and environmental requirements which
might arise upon a shutdown of operations;

(d)

the Government of Canada – it is a party to the Industry Canada Undertakings and
has interests generally relating to jobs for the Canadian economy (which goes
beyond direct employment by USSC), significant tax revenues from USSC’s
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employees, retirees and suppliers; and a viable steel industry within the Canadian
economy;
(e)

municipal governments – they have an interest in municipal tax revenues, USSC’s
contribution to the economies of Hamilton and Haldimand County, and the social
cost of support required for former employees and retirees;

(f)

trade creditors – they have an interest in USSC remaining as an ongoing customer
and recovery of value for the amounts owed to them; and

(g)

USS – has interests as an existing secured creditor, a potential source of
continued DIP financing, an unsecured creditor, a supplier, a customer and the
shareholder of USSC.

174.

A successful restructuring will require the participation of all major stakeholder groups.

However, the participation of each stakeholder group must be based upon its respective
circumstances.
175.

Each stakeholder group will want to be satisfied that other major stakeholders are also

participating in a fair and equitable manner based on their capability and unique circumstances.
No one stakeholder or stakeholder group can be expected to bear the full or disproportionate
burden of any sacrifices that may be required.
176.

Given the complexity of these issues, USSC’s problems cannot be addressed without the

umbrella of a stay of proceedings that a court-supervised CCAA process can provide.
XI.

THE APPLICANT’S CASH FLOW

177.

The Applicant, with the help of Rothschild and Ernst & Young Inc., has conducted a cash

flow analysis to determine the amounts required to finance the Applicant’s operations for the
next 13 weeks assuming the relief sought is granted.
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178.

Based on the cash flow projections, the Applicant will have enough liquidity to meet its

cash flow needs until at least October 6, 2014 (the proposed date of the Comeback Motion and
DIP Approval Motion) and thereafter, if the DIP Financing (defined below) is approved, through
to the end of the 13-week forecast period.
XII.

FINANCING DURING CCAA PROCEEDINGS

179.

USS has agreed to provide USSC with the financing that USSC estimates it will need

during these proceedings through a new credit facility (the “DIP Financing”), subject to court
approval on notice to relevant parties. Accordingly, USSC has made arrangements, subject to
the approval of the court and the satisfaction of certain other conditions, to obtain financing from
USS under the DIP Financing up to a maximum of $185 million pursuant to a commitment letter
dated as of September 16, 2014.
180.

USSC is not seeking approval of the DIP Financing at this time, but intends to apply to

court at a future date, after appropriate notice to stakeholders given in accordance with the
directions of the court.
181.

The DIP Financing, if approved, is intended to provide sufficient financing based on

current estimates to fund USSC operations through 2015, including funding during such term to
continue to pay OPEBs, to make all required pension and retirement plan contributions and to
operate in compliance with the Industry Canada Undertakings.
XIII. RELIEF SOUGHT
182.

The Applicant seeks an initial order under the CCAA in the form of the model order

adopted for proceedings commenced in Toronto, subject to certain changes all as reflected in the
proposed form of order contained in the Application Record. The reasons for the material
proposed changes are described below.
183.

As described above, USS is a publically traded company. The approach to the

application for CCAA relief, including the notice and timing of the filing, has to take into
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account public market considerations. In this regard, a request for a hearing after public markets
have closed and disclosure of the hearing after the markets have closed were considered to be
appropriate steps in the circumstances.
184.

I am advised by Doug Matthews of USS that it supports the Applicant’s request for relief

pursuant to the CCAA and that USS agrees that a court-supervised CCAA proceeding is an
appropriate forum to conduct any further exploration of restructuring alternatives. USS also
agrees that a CCAA proceeding is an appropriate forum in which to address USSC’s future
operations and deal with its assets and determine the claims of various stakeholders.
A. The Monitor
185.

In accordance with the requirements of the CCAA, subject to the court’s approval, the

Applicant has engaged the assistance of Ernst & Young Inc. to act as the monitor if the court
grants the relief sought herein.
186.

I am informed by Mr. Alex Morrison, Senior Vice President, that Ernst & Young Inc.

consents to act as Monitor if so appointed.
187.

In addition to the typical powers granted to the Monitor, the proposed Initial Order

provides that the Monitor is, among other things, directed and empowered to monitor and, to the
extent necessary or desirable, to develop principles, policies and procedures to govern
intercompany transactions with USS (in consultation with the Applicant).
B. Rothschild Engagement
188.

The engagement of Rothschild is governed by an engagement letter dated January 22,

2014, as amended on July 17, 2014 (the “Rothschild Engagement Letter”). A copy of the
Rothschild Engagement Letter is attached as Exhibit “U”. The original engagement was
directed at an effort to achieve a consensual restructuring in respect of USSC and its Lake Erie
Works and Hamilton Works operations. In light of events, the scope of Rothschild’s engagement
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needed to be amended to contemplate the services USSC will require for the purposes of these
proceedings.
189.

Rothschild has assisted USSC in its restructuring efforts to date and has gained an

understanding of USSC’s business. Their continued involvement is important for a successful
restructuring solution. I have reviewed the Rothschild Engagement Letter and believe the
quantum and nature of the remuneration provided for pursuant to the agreement is fair and
reasonable. The proposed form of order contemplates approval of the engagement of Rothschild
as set out in the Rothschild Engagement Letter, and a charge on the assets of the Applicant as
security for the fees of Rothschild and others (as described in more detail below in relation to the
Administration Charge).
C. Payments During the CCAA Proceedings
190.

As described above at paragraphs 63 and 67, respectively, USSC is seeking a direction

from the court requiring it, until further order, to continue to make all employer contributions to
the DB Registered Plans and GRRSPs, as well as authorization to permit, but not require it, to
make certain payments relating to specific benefits, compensation (for employees and
independent contractors), and refunds on account of warranties. USSC also seeks certain
changes to the payment of the reasonable expenses provisions in the Model Order as described in
paragraph 111 above. Such payments will be made in consultation with the Monitor if viewed as
necessary for the continued operation of the business.
D. Chief Restructuring Officer Engagement
191.

Pursuant to the engagement letter dated September 16, 2014 (the “CRO Engagement

Letter”), USSC has engaged BlueTree Advisors II Inc. to provide the services of William E.
Aziz (“Aziz”) to act as Chief Restructuring Officer (“CRO”). A copy of the CRO Engagement
Letter is attached hereto as Exhibit “V”. The proposed Initial Order provides for the approval of
the CRO Engagement Letter and the appointment of Aziz as CRO pursuant thereto. The CRO
Engagement Letter sets out the fees and disbursements payable to CRO for his services,
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including a fee payable to the CRO if the conditions set out in the CRO Engagement Letter are
met (the “CRO Success Fee”), which I believe are fair and reasonable for the following reasons:
(a)

the proposed CRO is very experienced in restructuring proceedings of this nature;

(b)

the experience and expertise of the CRO will be beneficial to USSC and its
stakeholders in respect of maximizing value during these proceedings; and

(c)

USSC and the Monitor have reviewed the proposed fees and disbursements set
out in the CRO Engagement Letter and believe them to be fair and reasonable
under the circumstances.

E. Charges
192.

The Applicant seeks the following charges in the proposed Initial Order: an

Administration Charge and a Directors’ Charge (each as defined below, together, the
“Charges”). The Applicant proposes that each of the Charges rank ahead in priority to the
existing security interest of USS, but initially behind all other security interests, trusts, liens,
charges and encumbrances, claims of secured creditors, statutory or otherwise, including any
deemed trust created under the PBA (collectively, "Encumbrances") in favour of anyone who is
not served with notice of the Applicant’s CCAA application. It is USSC’s intention to then seek
priority for the Charges ahead of all such Encumbrances at a motion to be scheduled with the
court, on appropriate notice to parties likely to be affected by such priority.
Administration Charge
193.

It is proposed that the Monitor, its counsel, the Applicant’s counsel, counsel for the

Applicant’s Board of Directors, the CRO and Rothschild be granted a court-ordered charge on
the assets of the Applicant as security for their fees and disbursements relating to services
rendered in respect of the Applicant (collectively, the “Administration Charge”). The
Administration Charge is made up of two components: (i) a charge not to exceed an aggregate of
$6.5 million as security for the fees and disbursements of those entitled to the benefit of the
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Administration Charge; and (ii) a charge not to exceed an aggregate of USD $5.5 million plus $1
million in respect of Rothschild’s Restructuring Completion Fee (as defined in the Rothschild
Engagement Letter) and the CRO Success Fee (as defined in the CRO Engagement Letter). The
first component of the Administration Charge would have a first priority over all other charges.
The second component of the charge (for Rothschild’s Restructuring Completion Fee and CRO
Success Fee) would rank behind the first component of the Administration Charge and the
Directors’ Charge (defined below). The Administration Charge would be in addition to the
retainers of $100,000, $60,000 and $100,000 held by the Monitor, counsel to the Monitor, and
counsel to the Applicant, respectively.
194.

It is anticipated that this restructuring process will require the robust involvement of a

number of professional advisors. There is no unwarranted duplication of roles. The amount of the
proposed Administration Charge is commensurate with the complexity of USSC’s business and
the tasks required to effect a successful restructuring.
Directors and Officers Indemnification and Charge
195.

The proposed initial order contemplates a stay of proceedings against directors and

officers (and deemed and de facto directors and officers) of the Applicant and individuals that
have been requested by the Applicant to act as a director or officer of another member of the
USSC Group (defined, collectively, in the proposed Initial Order as the “Directors”) with
respect to pre-filing claims relating to obligations of the Applicant. The proposed Initial Order
also contemplates the indemnification of the Directors and the creation of a charge on the assets
of the Applicant (the “Directors' Charge”), to the maximum amount of $39 million, to protect
such individuals from all obligations and liabilities that they may incur as Directors of the
Applicant or, in the case of Directors of another member of the USSC Group, against obligations
and liabilities that they may incur as Directors that are occasioned by or result from a USSC
Insolvency Event (as defined in the Initial Order).
196.

The broader definition of the “Directors” is used in the proposed Initial Order is meant to

make clear that deemed and de facto directors of the Applicant and individuals who have been
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appointed to the board of another USSC Group entity at the request of the Applicant, including
the joint venture entities, receive protection pursuant to the Initial Order.
197.

Ernst & Young Inc. has reviewed various financial information with respect to the

Applicant and estimates that the potential statutory liabilities to which directors of entities within
the USSC Group are exposed for debts to employees for services performed, source deductions,
goods and services tax and provincial sales taxes totals about $39 million.
198.

This estimate does not include any other potential sources of liability as a result of

legislation in relation to USSC or its assets and operations, including health and safety,
environmental, customs and other matters.
199.

USS has insurance coverage in place for the directors and officers of entities within the

USS, which would include the USSC Group. The D&O primary and excess insurance coverage
is in the amount of USD $225 million, the employment practices liability insurance coverage is
in the amount of USD $40 million and the employee benefit plan fiduciary liability insurance is
in the amount of USD $125 million. Each policy has a term that runs until March 1, 2015.
However, the policies contain a “tie in of limits” endorsement which could potentially affect the
total amount of limits available under the policies both individually and combined. In addition,
the D&O primary and excess coverage is structured so that all insureds (including all subsidiaries
of USS and a wide variety of individuals) share the limit of liability which could further reduce
amounts available to satisfy claims of USSC’s directors and officers in certain circumstances.
Further, the exposure of directors to potential fines and penalties, including Canadian specific
exposures to certain statutory liabilities may create issues of coverage. Lastly, neither USSC nor
its directors or officers have any control over the insurance policies (including having no ability
to provide notice of claims or elect “run-off” coverage), given that USSC is sharing liability
insurance policies of USS. USS alone would be entitled to renegotiate terms or terminate
coverage without any involvement of USSC or its directors or officers.
200.

USSC has also obtained D&O insurance coverage, but there are certain limitations that

may leave the directors and officers exposed to personal liability. The USSC D&O insurance
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coverage has an aggregate limit of liability of US$15 million and has a term that runs until
March 1, 2015. In several areas, the USSC policy is not as broad or advantageous as the
available coverage under the USS D&O coverage. The USSC policy only provides D&O and
some limited employment practices liability insurance meaning that the Canadian insureds may
have to look to the USS employment practices liability policies, fiduciary policies and other USS
policy extensions for coverage. The USSC D&O policy also provides for “tie in” with the USS
policies leading to a potential limit on coverage as discussed in relation to the USS policies
above. Although control over the USSC D&O policy rests with USSC, there is no control over
the policy from the perspective of a director or officer.
201.

To address legitimate concerns expressed by the directors and officers with respect to

their potential exposure if they continue to act (rather than resign before a significant portion of
the liability can be triggered), the directors and officers have requested reasonable protection
against personal liability if they are to remain and assist in the restructuring activities. In light of
the statutory and other liabilities to which the directors may be exposed in the future and having
regard to the overall indebtedness (actual and contingent) of the Applicant and other members of
the USSC Group, the director and officer indemnity and charge is considered to be important
protection to provide to them but at the same time a fair balancing of the interests of various
stakeholders. Having the directors and officers remain and assist in the restructuring will greatly
increase the prospects of a successful restructuring which in turn will maximize value for
stakeholders.
F. Carrying on Business, Intercompany Transactions and Access to Books and Records
202.

The Applicant desires to continue to carry on its primary business operations and deal

with its assets, including the businesses and assets of the other members of the USSC Group, in a
manner consistent with the preservation of their collective property and business and maximizing
value for stakeholders. This would include the continuation of ordinary course transactions and
inter-company funding among the Applicant and the other members of the USSC Group, and
with USS, in the manner set out in the proposed Initial Order as well as intercompany
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transactions outside the ordinary course below a defined threshold, with prior approval of the
Monitor.
203.

Given the degree of integration and shared services between the Applicant and USS, and

between the Applicant and other members of the USSC Group, and the historical practices that
have developed between them, it is important for intercompany arrangements to remain in place
and that the Applicant and the Monitor have access to books, records and systems which may be
in the possession of the USSC Group and USS. In this regard, the proposed Initial Order
contemplates that (i) intercompany transactions and processes in the ordinary course must be
carried on in accordance with past practice, subject to such changes thereto or to such governing
principles or policies and procedures as the Monitor may require, subject to further Order, and
(ii) intercompany transactions and processes outside the ordinary course of business may be
carried on only if such arrangements have a value less than $1 million, are on commercially
reasonable terms, and are approved by the Monitor in advance.
204.

Additionally, given the degree to which USS provides essential corporate services to

USSC, including administration of its insurance policies, the proposed Initial Order includes
provisions to ensure USSC and its directors and officers are able to make an effective claim for
insurance in the event it becomes necessary. In addition, the proposed Initial Order provides
USSC and the proposed Monitor have access to books and records that may be in possession or
under the control of other members of the USS organization, as well as with other USSC Group
entities, such as Baycoat and D.C. Chrome.
F.

Service of Court Materials During the Proceedings

205.

If granted the relief sought, I understand that USSC’s restructuring will be court-

supervised and will necessitate attendances to court. Accordingly, the proposed Initial Order also
includes some direction for service of future motions and objections thereto, in an to attempt to
provide an orderly structure to ensure that future motions proceed on appropriate notice (subject
to matters that must be dealt with on an urgent basis), with issues raised sufficiently in advance
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to allow the parties to respond and for the court to have appropriate notice and the ability to
dictate appropriate hearing procedures.
SWORN BEFORE ME at the City of )
Hamilton, in the Province of Ontario,
)
this 16th day of September, 2014.
)
)
)
)
)
)
C 17- ---‘Cojl missioner for Taking Affidavits
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ourt File No. CV·/lj-I069S-00cL

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, RS.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PROPOSED PLAN OF
COMPROMISE OR ARRANGEMENT WITH RESPECT TO
U. S. STEEL CANADA INC.

REPORT OF THE PROPOSED MONITOR
September 16, 2014

INTRODUCTION
1.

Ernst & Young Inc. ("EY" or the "Proposed Monitor") understands that U. S. Steel
Canada Inc. ("USSC" or the "Applicant") has brought an application before the Court
seeking, among other things, an initial order (the "Proposed Initial Order") under the
Companies' Creditors Arrangement Act (the "CCAA") in order to initiate a restructuring
of its business and affairs under the CCAA. The Applicant proposes that EY be
appointed as Monitor in the CCAA proceedings.

2.

This report (the "Report") has been prepared by the Proposed Monitor prior to and in
contemplation of its appointment as Monitor in the CCAA proceedings to provide
information to the Court for its consideration on the Applicant's initial CCAA hearing.

PURPOSE
3.

The purpose of this report is to provide information to the Court on:
i.

EY's qualifications to act as Monitor;

ii.

Background information with respect to USSC;

iii.

An overview of arrangements and policies in place with USSC's parent company,
United States Steel Corporation and certain of its U.S. affiliates (collectively,
"USS") to provide certain operational and administrative services to USSC;
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iv.

EY's proposed procedures to be implemented with respect to the oversight of the
operational and administrative services provided by USS to USSC;

v.

The Court ordered charges sought by USSC in the Proposed Initial Order; and

vi.

Certain observations regarding the Proposed Initial Order and certain other
matters.

TERMS OF REFERENCE AND DISCLAIMER
4.

In preparing this Report and making the comments herein, the Proposed Monitor has
been provided with, and has relied upon, unaudited financial information, books and
records and financial information prepared by USSC, and discussions with management
of the Applicant("Management")and USS (collectively, the "Information"). Except as
described in this Report in respect ofthe Applicant's cash flow statement:
i.

The Proposed Monitor has reviewed the Information for reasonableness, internal
consistency and use in the context in which it was provided. However, the
Proposed Monitor has not audited or otherwise attempted to verify the accuracy or
completeness of the Information in a manner that would wholly or partially
comply with Generally Accepted Assurance Standards ("GAAS") pursuant to the
Chartered Professional Accountants Canada Handbook and, accordingly, the
Proposed Monitor expresses no opinion or other form of assurance contemplated
under GAAS in respect ofthe Information; and

ii.

Some of the information referred to in this Report consists of forecasts and
projections. An examination or review of the financial forecasts and projections,
as outlined in the Chartered Professional Accountants Canada Handbook, has not
been performed.

5.

Future oriented financial information referred to in this Report was prepared based on
Management's estimates and assumptions. Readers are cautioned that since projections
are based upon assumptions about future events and conditions that are not ascertainable,
the actual results will vary from the projections, even if the assumptions materialize, and
the variations could be significant.

6.

Unless otherwise stated all monetary amounts contained herein are expressed in Canadian
dollars.

EY's QUALIFICATIONS TO ACT AS MONITOR
7.

EY is a trustee within the meaning of section 2(1) of the Bankruptcy and Insolvency Act
(Canada). Further, EY is not subject to any of the restrictions on who may be appointed
as Monitor set out in section 11.7(2) of the CCAA.
2
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8.

The proposed Monitor has retained Bennett Jones LLP to act as its independent counsel.

BACKGROUND INFORMATION WITH RESPECT TO USSC
9.

This Report should be read in conjunction with the Affidavit of Michael A. McQuade
sworn September 16, 2014 (the "Initial Order Affidavit") for additional background
information with respect to USSC.

Background
10.

.USSC is an indirect, wholly-owned Canadian subsidiary of United States Steel
Corporation, and operates from facilities in Hamilton, Ontario and Nanticoke, Ontario, as
discussed further below. The proposed CCAA proceedings deal only with USSC.

11.

USS is an integrated steel producer headquartered in Pittsburgh, Pennsylvania. USS is
one of the largest steel producers in North America, and is also a significant global
manufacturer. It has major production operations in the United States, Canada and
Central Europe and an annual raw steelmaking capacity of 27 million tons. USS operates
integrated steel mills in the United States, Canada and Central Europe.

12.

USS also operates iron ore mines in the United States at which it produces iron ore pellets
which are raw material inputs for its blast furnace steelmaking operations. USS'
Canadian operations are conducted principally out of USSC and U. S. Steel Tubular
Products Canada GP Inc.("Tubular"), which is not seeking protection under the CCAA.

13.

A simplified corporate organizational chart for USSC is included at Appendix "A" to this
Report.

14.

In October of 2007, USS acquired what was then Stelco Inc. ("Stelco") through a plan of
arrangement pursuant to the Canada Business Corporations Act(the "CBCA").

15.

Stelco (USSC's predecessor corporation) along with a number of subsidiaries,
commenced proceedings under the CCAA in order to restructure in January, 2004.
Stelco's CCAA proceedings lasted over two years and involved the divestiture of a
number of non-core operations and subsidiaries as well as the implementation of a CCAA
Plan of Arrangement in 2006.

16.

Stelco's CCAA restructuring included a number of arrangements that have ultimately
been assumed by USSC,including:
i.

A pension funding arrangement (the "Pension Agreement") with the Province of
Ontario (the "Province") for Stelco's four main defined benefit pension plans.
One of the key elements of the Pension Agreement was that Stelco was permitted
to make level pension funding contributions for a 10 year period (subject to
certain incremental funding obligations), which is currently $70 million per year.
3
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The funding regulations related to the Pension Agreement expire in December of
2015; and
11.

A $150 million term loan with the Province (the "Province Note"). The term of
the Province Note is 10 years and matures on December 31, 2015.

USSC's operations
17.

USSC operates from two principal facilities: Lake Erie Works and Hamilton Works.

18.

Lake Erie Works is located on the shores of Lake Erie (near Nanticoke, Ontario). It is an
integrated steel mill with an annual capacity of approximately 2.7 million tons of raw
steel production.

19.

The principal operations of Lake Erie Works include coke making (the process whereby
metallurgical coal is converted into coke by baking the coal in coke ovens), iron and steel
making (the process whereby coke is combined with iron ore and limestone in a blast
furnace and ultimately combined with scrap metal and injected with oxygen to produce
liquid steel and then processed into slabs) and finishing (the process whereby slabs are
rolled on a hot strip mill and formed into steel sheet and then rolled into coils).

20.

Lake Erie Works also operates a pickling line finishing facility, a process whereby hot
roll coils are cleaned by dipping them in an acid solution. Lake Erie Works' coke
making operations had been idled since April 2013 until being re-started in early
September 2014, during which time Lake Erie Works had been sourcing its coke from
Hamilton Works and other USS production facilities for its blast furnace operations.

21.

A significant amount of the hot rolled coils produced at Lake Erie Works are shipped to
Hamilton Works for further finishing and then ultimately sold to end customers.

22.

Hamilton Works is located in Hamilton, Ontario, and at one time was one of the largest
steelmaking operations in Canada. Steelmaking operations were permanently shut down
in 2013 after being idle since 2010. Its operations now consist of:

23.

i.

the production of coke (which has historically been shipped either to Lake Erie
Works or sold to another USS plant, or "swapped" as part of a coke swap
agreement with Arcelor Mittal Dofasco); and

ii.

certain finishing lines, including a cold reduction mill (which forms hot rolled
steel into thinner gauges of steel for end customer use) and two galvanizing lines
(which add zinc to the steel), which are used to further process steel to meet
specific customer requirements.

The customers for the Hamilton Works finishing line products are largely automotive and
construction manufacturers.
4
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24.

Prior to the closure of its blast furnace operations, Hamilton Works produced steel, a
portion of which was further processed in its finishing lines. In addition, it processed a
portion of Lake Erie Works' steel production at its finishing lines. With the closure of
steelmaking operations, Hamilton Works now only produces coke, which is principally
shipped to Lake Erie Works, and provides finishing of a portion of Lake Erie Works'
steel production.

25.

Consideration is being given as to whether the Hamilton Works' coke ovens can be
operated on an economic basis after the re-start of the Lake Erie Works' coke ovens that
occurred earlier this month.

26.

The following table sets out employee headcount by facility as at July 31, 2014:
Facility
Lake Erie Works hourly
Lake Erie Works Pickle Line
Lake Erie Works salaried
Hamilton Works hourly
Hamilton works salaried
Corporate employees
Total

27.

Headcount
995
130
272
618
153
169
2,337

USSC also has interests in two joint ventures: Baycoat Limited Partnership ("Baycoat"),
which provides paint and other coating services, and DC Chrome Limited ("DC"), which
provides chrome plating services. As set out in Appendix "A", USSC also has a number
of non-operating subsidiaries (i.e. The Steel Company of Canada, The Stelco Plate
Company Limited and 4347226 Canada Inc.), which have inactive operations. USSC
also owns Tubular, which acts as the Canadian sales arm of USS' tubular steel business.
USSC is not seeking CCAA relief for any ofthese joint ventures or subsidiaries.

OVERVIEW OF SERVICES PROVIDED BY USS TO USSC
28.

In the years since its acquisition by USS, USSC has integrated much of its operational
and administrative functions with USS in order to reduce costs and to take advantage of
the scale of USS' North American and European operations. There are a number of
categories of services provided to USSC by USS pursuant to agreements and
arrangements described below. These include, but are not limited to, the following:
i.

The management of cash, including treasury services, accounts receivable and
accounts payable administration;

11.

Operational services in respect of production scheduling (mill loading), sales and
general procurement;
5
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29.

111.

The management of a number of employee functions, including compensation and
benefits, recruiting services and the administration of pension and benefit plans;

iv.

Information technology, tax, accounting and internal audit services; and

v.

Strategic planning, insurance, research and engineering services.

With respect to the services provided by USS to USSC, there are a number of formal
agreements that have been entered into between the two entities, including:
i.

(the "LRD-North
Marketing, Distributorship and Supply Agreement
Agreement") effective December 1, 2008 — which sets out the terms pursuant to
which USSC sells steel produced by USS plants to Canadian customers;

ii.

Marketing, Distributorship and Supply Agreement (the "LRD-South
Agreement") effective December 1, 2008 — which sets out the terms pursuant to
which USS sells steel produced by USSC plants to U.S. customers;

111.

Commercial Representation Agreement (the "CRA-N"), effective May 1, 2008 —
which allows USSC to act as USS' sales agent in Canada;

iv.

Commercial Representation Agreement (the "CRA-S"), effective January 1, 2008
— which allows USS to act as USSC's sales agent in the United States;

v.

Corporate Services Agreement (the "CSA") — which is the main agreement in
respect of the provision of intercompany services (treasury, risk management,
cash management, etc.) provided by USS to USSC;

vi.

Limited Risk Distributor Agreements with each of USS and its Slovakian
subsidiary U. S. Steel Kogice, s.r.o. ("USSK") — which governs the purchase of
raw materials from each of USS and USSK. In practice, very little is purchased
from USSK;

vii.

Retirement Plan Administration Services Agreement (the "Pension
Administration Agreement") — which governs the pension administration
relationship between USS and USSC;

viii.

Business Services Agreement — which sets out certain information technology and
data processing services provided to USSC by USSK; and

ix.

Amended ERP Cost Sharing Agreement (the "ERP Agreement") — which
allocates the costs to enhance enterprise resource planning software between the
parties expected to benefit from any changes that may be made.
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30.

In addition to these formal agreements there are a number of practices and procedures
that are in place whereby USS provides other services and functions for USSC.

31.

In light of the significant operational and administrative services provided by USS to
USSC, the Proposed Monitor has reviewed the various service agreements between USS
and USSC as well as the processes which are managed by USS on behalf of USSC, in
order to assess what monitoring procedures would be necessary or desirable in the event
USSC is granted CCAA relief in order to enable the Proposed Monitor (if appointed) to
report to the Court on the continuation of such services to USSC during the CCAA
proceedings.

MONITORING PROCEDURES OF INTERCOMPANY SERVICES PROVIDED BY USS
32.

The following paragraphs summarize the more significant processes managed by USS on
behalf of USSC and the related arrangements or processes the Proposed Monitor plans to
implement to monitor such arrangements post-filing.
Sales, Receivables and Collections

33.

USS operates a consolidated sales function for its North American operations. For
example, all automotive sales for USSC in Canada are managed by USS personnel in
Detroit, Michigan. Non-automotive sales for USSC are generated by the USS Sales
department in Pittsburgh and USSC sales staff located in Canada, the latter of which are
primarily focused on steel service centres and other non-automotive customers.
ultimately, sales from both automotive and non-automotive customers are entered into
USS' order management system and allocated for production to USS and USSC plants by
the Enterprise Planning group, which is located in Pittsburgh.

34.

Given the integrated nature of USS and USSC's production, sales and marketing
processes, steel is often manufactured in either a Canadian or U.S. based mill and then
sold cross-border between Canada and the U.S. USS and USSC have a number of
agreements that govern such cross-border sales. Details of the operative agreements are
summarized below:
i.

The LRD-North Agreement governs the sale of steel produced at a USS mill in
the U.S. which is sold to a Canadian customer (the "LRD-North Arrangement").
USSC purchases this steel from USS and immediately sells the steel to the end
customer in Canada. USSC earns a 2% commission on such sales and pursuant to
the LRD-North Agreement is not liable for bad debts or warranty claims that may
arise. In 2013, the value of steel sold pursuant to the LRD-North Arrangement
was approximately $323 million; and
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ii.

The LRD-South Agreement governs the sale of steel produced in USSC's
Canadian mills to customers in the U.S. (the "LRD-South Arrangement"). It
works in a similar fashion as the LRD-North Agreement in that USS earns a 2%
commission on their sales. In 2013, the value of steel sold pursuant to the LRDSouth Arrangement was approximately $198 million.

35.

The effect of these agreements is that the mill that produces a product that is then sold
across the border receives the credit for the cross border sales net of a 2% sales
commission.

36.

Appendix "B" of this Report provides a summary diagram of the cross-border steel sales
and the associated flow of funds pursuant to the LRD-North Arrangement and the LRDSouth Arrangement.

37.

There exist certain other agreements in respect of steel sales (such as the CRA-N and
CRA-S), but in practice they are not often used and, as such, are not further summarized
in this Report.

38.

As set out further herein, USS also manages on behalf of USSC its accounts receivable
and collections process with respect to USSC's sales. These processes are more fully
described in the Corporate Services Agreement section later in this Report.

Proposed post-filing monitoring
39.

As part of its monitoring procedures, the Proposed Monitor will monitor and report on
the following:
i.

Review USSC product sold to Canadian customers and LRD-South sales to test
that they are reflective of market prices;

11.

Review cash collections on USSC accounts receivables to test that they are
deposited in USSC bank accounts;

111.

Review bad debt write-offs of USSC accounts receivable to test that they are
supportable; and

iv.

Review the LRD-North and LRD-South commissions to test that they are
calculated correctly, and that USSC bears no bad debt or warranty claim exposure
from sales of U.S. product produced and shipped from U.S.-based USS plants.

8
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Production planning and allocation

Pre-Filing Arrangements
40.

Although it is not formalized in an agreement, USS centrally plans the loading of its
North American steel mills, including USSC's Hamilton Works and Lake Erie Works.
The production generated at USSC's mills is ultimately one of the key drivers generating
revenue and cash flow, as semi-finished or finished mill products are ultimately sold to
Canadian and U.S.-based customers, or to other USS mills for further processing. The
current mill loading and production allocation process has been followed for a number of
years. Although there is no formal agreement between USS and USSC with respect to
USSC's allocation of production, there is a structured process that is understood among
the parties and followed.

41.

A summary ofthis process is detailed below:
i.

Production planning for all North American mills is managed centrally in
Pittsburgh through the Enterprise Planning department. This includes the loading
of all USS' mills in the United States and USSC's facilities in Hamilton and
Nanticoke;

11.

In allocating particular orders to mills, the Enterprise Planning group works
closely with the USS Sales department. The Sales department maintains a live
order book and a summary of forecast sales. The summary of forecast sales is not
customer specific, but it is based on tons that the Sales department thinks will
eventually be ordered by customers;

111.

When the Enterprise Planning group is allocating orders to a particular mill, there
are a number of factors to consider, each of which is an input into to the ultimate
allocation of production to specific mills. The main factors are summarized
below:
a. A mill's capability to manufacture a particular product is the most important
factor in determining whether an order is allocated to a mill for production,
for example, if a particular order requires galvanization or other similar
finishing process. As not all mills have the capability to produce every
product, production must be allocated firstly to the appropriate facility;
b. Certain customers (e.g. automotive customers) must qualify a plant from
which steel is produced. Many customers, even if they are not automotive,
9
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often have preferred mills from which they would like their orders sourced.
As such, whether a customer has designated a mill is a key criterion in the
allocation of production of certain products;
c. The next criterion for the allocation of production is proximity of the
customer to a USS or USSC mill. Customer orders are allocated to nearby
mills in order to minimize shipping costs;
d. Assuming that the mills are capable of manufacturing the product and are in
reasonably close proximity to the customer, the availability of capacity is then
considered. For example, certain mills may be at full production for the next
several months. If the customer requires delivery prior to the freeing up of
production capacity at a given mill, the order may be allocated to a different
mill. This will occasionally require customer approval;
iv.

Certain USS plants require minimum volumes to operate on an efficient basis.
The USS tinning facilities are examples of such plants, and it is possible that
certain semi-finished production (e.g. steel slabs) will be allocated to tinning
facilities to ensure adequate steel supply. This would involve re-allocating
finishing from one mill in the USS group to another. In the past, Lake Erie Works
was required to ship slabs to a mill in the U.S. rather than send its hot-rolled coils
to Hamilton Works for finishing for this reason.

v.

When orders are received, they are input by the Enterprise Planning group into a
production planning software program (called JDA) by staff in Pittsburgh. Also
input into the production planning software is a forecast of demand for the next
several months, which is received from the Sales department. Such demand
forecast is not customer specific but is based on the estimates provided by the
Sales department.

vi.

Known orders are preliminarily assigned to the customers' preferred mills,
provided that there is available capacity. If capacity is not available, the
Enterprise Planning department will seek customer approval to manufacture the
steel at another facility.

vii.

Production for automotive customers forms a large proportion of Hamilton
Works' finished production. Automotive steel products are typically assigned to
designated mills and any future production of the same part will continue to be
allocated to the same mill. The only time this would change in practice is when
production issues are encountered at a given facility (e.g. equipment failure or
another issue causing production to stop). The automotive customer would in
most cases need to approve any change in the facility producing a particular steel
product.
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113

viii.

Customers who purchase steel on a spot basis do not often have a preference of a
particular mill. As such, these customers' orders are allocated by USS taking into
account the factors set out above (i.e. capability and proximity to the customer).

ix.

A proportion of production at the USS group's North American mills is intended
for internal use (i.e. production bound for another USS group facility for further
processing). Allocation of plant loading for steel for internal consumption is
typically done on the basis of mill capacity and/or the technical capacity to
produce the steel required by the recipient USS mill.

x.

The production forecast may change on an almost daily basis as forecast orders
are received from USS' and USSC's customers. As such, the production forecast
is most accurate in the first six weeks given that these orders are first to be
confirmed by USS' and USSC's customers.

xi.

Once the production has been allocated to specific mills, local plant management
determines how to most efficiently produce the orders that have been received.

Proposed Post —Filing Monitoring
42.

As part of its monitoring of post-filing procedures, the Proposed Monitor will:
i.

Review ongoing production loading forecasts on a weekly basis for the USSC
plants to assess changes in trends. USS Enterprise Planning group will provide
these forecasts to the Monitor as they are updated;

ii.

Have a weekly call with USS Enterprise Planning and local Production Planning
groups to understand significant changes in production allocated to USSC plants;

111.

Review any major changes in the allocation of Lake Erie Works hot roll product
to USS mills for additional processing by discussing same with production staff at
USSC and obtaining the rationale for those changes; and

iv.

Require that Enterprise Planning and local Production Planning staff report and
provide rationale for any reallocation of auto parts from a USSC plant to a USS
plant.

Purchases,Payables and Payments
Pre-Filing Arrangements
43.

USS provides procurement services to USSC, whereby USS purchases on behalf of
USSC many of the raw material inputs required for Hamilton Works and Lake Erie
Works, including coal, coke, ore and other required materials.
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44.

Certain of USSC's raw materials are procured directly from USS, including ore from the
Minntac mine, which is an operating division of USS and ore from Stelco Holding
Company, a wholly-owned subsidiary of USS.

45.

Coal and coke may be purchased from third parties or from USS directly. USS often
procures and blends various grades of coal prior to shipment to USSC at one of its
facilities in the U.S.

46.

There exist separate Limited Risk Distributor Agreements (the "Raw Material
Agreements") between USSC and each of USS and USSK for the purchase of raw
materials. The materials generally purchased pursuant to these agreements include iron
ore, coal and coke. In practice, very little is purchased from USSK by USSC.

47.

The Raw Material Agreements obligate USSC to pay market prices (or contract prices for
those commodities that are sold subject to formal agreements) for commodities, plus an
agreed handling fee of $0.25 per tonne for materials shipped by rail, ocean or lake vessel.

48.

The Raw Material Agreements with USS contemplate that USSC will purchase raw
materials from USS that USS has directly purchased from third parties. This arrangement
is common for items such as coal. However, in practice, USS often acts as a purchasing
agent whereby USSC issues purchase orders directly to third parties for the purchase of
raw materials via the USS procurement department. USSC then directly pays the
supplier as described above.

49.

Certain other goods and services are purchased through USSC plant personnel directly by
USSC.

50.

As set out further herein, in addition to providing certain procurement services, USS also
supports USSC's accounts payable and payments systems to ultimately pay for goods and
services received pursuant to the Corporate Services Agreement.

Proposed Post —Filing Monitoring
51.

As part of its monitoring procedures, the Proposed Monitor will:
i.

ii.

Oversee the making of post-filing disbursements for USSC before they are
released to third parties; and
Review the terms of raw material purchases from USS.

Corporate Services Agreement
52.

As noted above, a number of administrative services are performed by USS staff on
behalf of USSC. This includes treasury, risk management (principally through the
purchase of necessary insurance policies) and sales management, among other items.
12
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53.

In order to formalize these arrangements, USS and USSC have entered into the Corporate
Services Agreement. This agreement governs the specific financial and accounting
services provided by USS on behalf of USSC related to the collection of customer
receipts, bad debt write-offs, payment of suppliers for USSC expenses, payment of
intercompany charges for costs incurred and the manner in which they are calculated and
paid.

54.

In order to allocate administrative costs to USSC, USS tracks allocable costs for the
departments providing services to USSC each year. These costs are used as the basis for
charges which are paid in 12 equal monthly installments for the next fiscal year, adjusting
the final amount for actual costs incurred at the end ofthe year.

55.

As part of its monitoring procedures, the Proposed Monitor will review costs related to
the Corporate Services Agreement to test that they are properly supported.

Cash management
56.

USSC manages its own separate bank accounts and all receipts and disbursements flow
through these bank accounts. Appendix "C" provides an overview of USSC's bank
account structure and the paragraphs below detail the use of each account.
i.

USSC maintains three separate deposit accounts; two in U.S. funds and one in
Canadian funds. All Canadian customer receipts are paid into the Canadian
receipt account at the Bank of Nova Scotia ("BNS") while USSC has one account
each for electronic and paper based payments for customers in the U.S., also with
BNS;

11.

Each day, USS treasury department staff in Pittsburgh determine the quantum of
funds necessary to cover outstanding and forecast payments in each of the
Canadian and U.S. dollar disbursement accounts. Such funds are transferred to the
disbursement account at BNS from the cash receipts account with any excess
being transferred to an overnight USSC investment account at BNS; and

iii.

All payments are processed out of the USSC disbursement accounts at BNS. This
includes payments to suppliers, employees and petty cash.

57.

USS personnel have now been removed as authorized signatories for each of USSC's
primary disbursement accounts, leaving only USSC signing authorities. Cheques for the
vast majority of vendors are signed with electronic signatures of the authorized
signatories on each account, and all disbursements are managed by USS treasury
department staff in Pittsburgh.

58.

USSC employs a matching system to issue a large proportion of its payments. The steps
involved in issuing cheques include the following:
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i.

USS or USSC personnel enter purchase orders ("POs") into USSC's accounting
system, Oracle. Each PO could contain one or more "lines", with each line
representing a different product or service;

11.

Local USSC personnel receive against relevant lines of the PO within Oracle
indicating that product has been delivered or a particular service has been
received;

111.

When an invoice is received in respect of the received "lines", it is matched to
each of the lines that is received within Oracle;

iv.

Once this matching occurs, a cheque is automatically generated (without further
review by USS or USSC staff) by Oracle once the payment terms for a given
vendor had been reached. For example, if a vendor was paid on 30 day terms,
payment to such vendor would be made 30 days after the invoice is matched to the
lines ofthe PO that had been received.

59.

While the process above was followed for physical goods and some services, it was also
possible to pay other vendors where no goods were delivered. Such vendors are known
as "non-manifest vendors" within USSC. To pay such vendors, the matching element of
the process above was not necessary. Instead, payment was issued once an invoice was
approved by an appropriate management representative.

60.

Given the interconnections between USSC and USS, certain customers may pay USS for
USSC sales invoices or vice versa. In order to deal with this, USS and USSC perform a
monthly reconciliation exercise wherein invoices paid to the wrong entity are identified.
Once the reconciliation is complete, the funds are settled on a monthly basis.

61.

As part of its monitoring procedures, the Proposed Monitor will:
i.

Review receipts and disbursements in and out of USSC's bank accounts;

11.

Prepare summaries of weekly receipts and disbursements in and out of USSC's
accounts and compare them to rolling 13-week cash flow forecasts; and

111.

Review disbursements of USSC for compliance with provisions of the Proposed
Initial Order.

Pension administration
62.

USSC entered into the Pension Administration Agreement with the United States Steel
and Carnegie Fund ("UCF") to administer certain pension and retirement plans and
related funds for USSC's current employees and retirees. UCF also manages similar
plans on behalf of USS current employees and its retirees.

14

117

63.

Costs related to UCF are accumulated on an annual basis and allocated to each individual
pension or retirement plan trust based on the assets under management for each plan.
Similar to the Corporate Services Agreement, costs incurred in one year are used as a
proxy for costs incurred in the next year with an adjustment occurring if necessary.

64.

These costs are paid on a monthly basis by USSC to UCF.

65.

UCF acts as investment manager for approximately 45% of the assets in the USSC
pension plans. UCF also acts as an actuary in respect of USSC's various pension and
retirement plans, consulting as needed with its external actuary, Buck Consultants.

66.

The Proposed Monitor will ensure that fees paid by USSC to UCF are reasonable given
the agreement between the parties.

Information technology

67.

USSC has entered into an agreement with each of USS and USSK in respect of
information technology.

68.

USSC and USSK have entered into a Business Services Agreement whereby USSK
provides certain information technology services to USSC on a regular basis.

69.

USSC and USS have entered into the ERP Agreement whereby the parties share the costs
of enhancements to the enterprise resource planning platform employed by the entities in
the USS group. USSC pays 11% ofthe total costs with USS paying the balance.

70.

The Proposed Monitor will review fees paid post CCAA filing by USSC to USS and
USSK in respect of the ERP Agreement to help ensure that they are reasonable and
supportable.

Conclusion

71.

In the Proposed Monitor's view, given the high degree of integration of certain key
processes, it is impractical for USSC to repatriate these functions back to USSC at this
point in time. The Proposed Monitor believes that appropriate monitoring of these
services will provide the necessary oversight of USSC's operations during the CCAA
process, allow the Monitor to report to the Court on the continued performance of such
services during the CCAA proceedings and will minimize any disruptions to the business.
As a result, the Proposed Monitor has been working with USSC and USS staff to develop
monitoring procedures which it is satisfied will provide the Monitor the appropriate
oversight. These procedures have been discussed with USS and USSC and there has
been no objection to the procedures that have been proposed.

72.

These procedures include, but are not limited to, the Proposed Monitor having regular
interaction with USS personnel performing services on behalf of USSC and reviewing
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cost allocations to USSC to ensure they reflect costs incurred and that they are allocated
as provided in the various intercompany agreements or arrangements and consistent with
past practices, reviewing transactions to ensure they are reflective of market or contract
pricing, and performing test procedures to ensure USSC is the beneficiary of sales and
cash flow generated from steel produced at its mills. The Proposed Monitor will also
regularly meet with USS personnel responsible for mill loading to understand the
rationale for production assigned to USSC facilities.
73.

The Proposed Monitor has been working with Management and the USS Treasury
department to adjust the cash management system, so that in the event that CCAA relief
is granted, all disbursements will be reviewed in advance by the Monitor to oversee
compliance by USSC with the Proposed Initial Order before such disbursements are
released to third parties.

74.

Further, the Proposed Monitor will have access to all USSC bank account information
and transactions and has established procedures so that it will be able to track and
monitor all receipts and disbursements flowing through the cash management system.
The Proposed Initial Order directs and empowers the Monitor to develop principles,
policies and procedures to govern intercompany transactions with USS in consultation
with USSC.

APPLICANT'S CASH FLOW STATEMENT
75.

The Applicant, with the assistance of the Proposed Monitor, has prepared a 13-week cash
flow projection (the "Cash Flow Statement")for the period from September 13, 2014 to
December 12, 2014 (the "Cash Flow Period") for the purposes of projecting the
estimated results of the Applicant's planned operating and other activities during the
Cash Flow Period. A copy of the Cash Flow Statement is attached as Appendix "D"
hereto.

76.

The Cash Flow Statement is presented on a weekly basis during the Cash Flow Period
and represents the estimates of Management of the projected cash flow during the Cash
Flow Period. The Cash Flow Statement has been prepared by Management of the
Applicant, using the probable and hypothetical assumptions set out in the notes to the
Cash Flow Statement (the "Probable and Hypothetical Assumptions" or the
"Assumptions").

77.

The Proposed Monitor has reviewed the Cash Flow Statement to the standard required of
a Court-appointed Monitor by section 23(1)(b) of the CCAA. Section 23(1)(b) requires a
Monitor to review the debtor's cash flow statement as to its reasonableness and to file a
report with the Court on the Monitor's findings.
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78.

Pursuant to this standard, the Proposed Monitor's review of the Cash Flow Statement
consisted of inquiries, analytical procedures and discussions related to information
supplied to it by certain key members of Management and employees of the Applicant.
Since the Probable and Hypothetical Assumptions need not be supported, the Proposed
Monitor's procedures with respect to them were limited to evaluating whether they were
consistent with the purpose of the Cash Flow Statement. The Proposed Monitor also
reviewed the support provided by Management for the Probable and Hypothetical
Assumptions and the preparation and presentation of the Cash Flow Statement.

79.

Based on the Proposed Monitor's review, nothing has come to its attention that causes it
to believe, in all material respects, that:
i.

The Probable and Hypothetical Assumptions are not consistent with the purpose
of the Cash Flow Statement;

11.

As at the date of this Report, the Probable and Hypothetical Assumptions are not
suitably supported and consistent with the plans of the Applicants or do not
provide a reasonable basis for the Cash Flow Statement, given the Probable and
Hypothetical Assumptions; or

111.

The Cash Flow Statement does not reflect the Probable and Hypothetical
Assumptions.

80.

The Cash Flow Statement projects that USSC, with its current operating configurations,
will have sufficient liquidity to the date of the proposed Comeback Hearing (as defined
below), and if there is any shortfall intercompany payments to USS for raw material
purchases will have to be extended, to operate prior to its anticipated motion to approve
DIP financing (as defined below).

81.

Beyond the date of the Comeback Hearing, the Cash Flow Statement projects that the
Applicant will have sufficient liquidity if it secures interim ("DIP")financing.

82.

At this time, the Applicant's Cash Flow Statement estimates that during the Cash Flow
Period, USSC will have total receipts of approximately $617.2 million and total
disbursements of approximately $768.9 million, exclusive of cash flows related DIP
financing. The Applicant's cash position at the commencement of the CCAA
proceedings is estimated to be approximately $87.3 milliOn. The negative cash flow
forecast for the period is largely driven by the seasonal raw material build which is
required prior to the freeze of the St. Lawrence Seaway (the "Seaway") system, as coal
and ore are shipped by suppliers to USSC via laker vessels. The Seaway typically shuts
down in December and only opens once sufficient ice has dissipated in the spring. As
such, materials for the entire winter must be received before the Seaway closes for the
winter, requiring a large working capital build in the fall months.
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83.

The Cash Flow Statement has been prepared solely for the purpose described above, and
readers are cautioned that it may not be appropriate for other purposes.

COURT ORDERED CHARGES SOUGHT IN THE PROPOSED INITIAL ORDER
84.

The Proposed Initial Order provides for two charges (collectively, the "Charges"):

Administration charge
85.

The Proposed Initial Order provides for a charge in favour of counsel to USSC, the
Monitor and its independent counsel, independent counsel to the USSC Board of
Directors, the proposed chief restructuring officer of USSC (the "Chief Restructuring
Officer") and USSC's financial advisor, Rothschild Inc. ("Rothschild") (the
"Administration Charge").

86.

The Administration Charge has two separate components, as set out below:
i.

$6.5 million as security for professional fees (at standard rates and charges) and
disbursements of each of the parties set out above for services rendered both
before and after the making of the Initial Order in respect of these proceedings;
and

11.

USD$5.5 million as security for Rothschild's completion fee pursuant to its
engagement letter and $1 million for a success fee to be paid to the proposed
Chief Restructuring Officer pursuant to its engagement letter.

87.

Under the Proposed Initial Order, the entire Administration Charge is to rank ahead ofthe
existing security interest of USS but will rank behind other secured charges, liens, trusts
and encumbrances and the deemed trust imposed by the Pension Benefits Act (Ontario).
However, the USD$5.5 million in respect of Rothschild's completion fee and the $1
million in respect of the Chief Restructuring Officer's success fee will rank subordinate to
the $6.5 million tranche of the Administration Charge and the Directors' Charge (as
defined below).

88.

The Proposed Monitor is of the view that the proposed Administration Charge is
reasonable and appropriate in the circumstances, having regard to, among other things,
the complexity of the proceedings, potential work involved at peak times, and the size of
charges approved in comparable proceedings.

Directors'charge
89.

The Proposed Initial Order provides for a charge in an amount not to exceed $39 million
(the "Directors' Charge") in favour of the Applicant's Directors as security for any
obligations or liabilities that may arise after the commencement of the CCAA
proceedings, except to the extent that such obligation or liability is incurred as a result of
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such director's gross negligence or wilful misconduct. "Directors" is defined in the
Proposed Initial Order to include directors or officers of USSC or any other person who,
by applicable legislation, is deemed to be or is treated similarly to a director of the
Applicant or who in the present or future manages the business and affairs of the
Applicant or individuals acting as a director or officer of another member of the USSC
Group at the request of USSC.
90.

The Proposed Monitor reviewed the calculation of the Director's Charge that was
prepared by the Applicant taking into consideration the amount of USSC's payroll,
vacation pay and tax liabilities.

91.

The Proposed Monitor is of the view that the Directors' Charge is required and is
reasonable under the circumstances.

CERTAIN OBSERVATIONS REGARDING THE PROPOSED INITIAL ORDER
92.

To assist the Court, the Proposed Monitor has set out below a brief summary of its
observations with respect to certain matters relating to the Proposed Initial Order or
referenced in the Initial Order Affidavit, in addition to the matters described above.

93.

Paragraphs 44 through 52 of the Proposed Initial Order set out service and notice
provisions. These provisions include the typical notice requirements set out in the Model
CCAA Initial Order but also include additional notice, service and objection procedures
consistent with some other recent CCAA cases before this Court, which are designed to
provide an orderly structure for future motions and objections in USSC's CCAA
proceedings.

94.

Also in relation to notice procedures, paragraphs 136 to 139 of the Initial Order Affidavit
note that USSC anticipates bringing a subsequent motion for court approval of DIP
financing and that USSC intends to provide notice to members of its pension and
retirement savings plans of the hearing of the motion for DIP Financing and other matters
(the "Comeback Hearing") as well as USSC's roles with respect to its pension and
retirement plans by way of a Notice Process Order to be sought at the initial CCAA
hearing. A draft of the Notice Process Order is set out in USSC's Initial Order
application record and a summary of the notice procedures is set out at paragraphs 137 to
139 of the Initial Order Affidavit. The Proposed Monitor has reviewed the proposed
Notice Process Order and is satisfied that the procedure set out therein will provide the
beneficiaries of the applicable pension and retirement plans with reasonable notice of the
Comeback Hearing and the other matters set out in the notice letter.

95.

As noted above, the Charges in the Proposed Initial Order rank ahead in priority to the
existing security interest of USS, but initially behind all other existing security interests,
trusts, liens, charges and encumbrances, claims of secured creditors, statutory or
19
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otherwise, including any deemed trust created under the Ontario Pension Benefits Act
(collectively,"Encumbrances")in favour of any Persons that have not been served with
notice of the Initial Order application, Pursuant to the Proposed Initial Order, USSC and
the beneficiaries of the Charges are entitled to seek priority ahead of the Bnoumbrances
on notice to those parties likely to be affected by such priority (it being the intention of
USSC to seek priority for the Charges ahead of all Encumbrances at the Comeback
Hearing),
96.

The Proposed Monitor has not yet reviewed any Encumbrances that exist or that have
been asserted against USSC, other than the security granted by USSC in favour of certain
of the USS entities as described in paragraphs 1 18 to 120 of the Initial Order Affidavit..
(the "USS Security). The Proposed Monitor has reviewed the USS Security and has
received an opinion from its independent counsel that, subject to the typical assumptions
and qualifications customary in such opinions, the USS Security constitutes valid and
binding obligations of USSC in accordance with the terms of the USS Security
documents and that the security interests created by such security documents have been
registered, filed, or recorded in all public offices where the registration, filing, or
recording thereof is required under the laws of Ontario to perfect the security interests
created by the USS Security documents in the applicable Property described therein to
which the Personal Property Security Act .(Ontario) applies. The Proposed Monitor has
not yet reviewed any other matters relating to any claims of USS, including without
limitation, the amount secured under the USS Security or the priority thereof.

CONCLUSION
97.

The Proposed Monitor has reviewed the Applicant's filing materials and has consented to
act as the Monitor of USSC,should the Court see fit to grant the relief sought by. USSC,

All of which is respectfully submitted this 16th day of September, 2014,
ERNST & YOUNG INC.
Solely in its •proposed role as Court-appointed Monitor
of USSC,and not in its personal capacity
Per:

Alex Morrison, CPA,CA
Senior Vice President

20
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Appendix "A"
Simplified Corporate Structure

U. S. STEEL GLOBAL HOLDINGS I B.V.
(Netherlands)

99.0%

I 100%
U. S. STEEL GLOBAL
HOLDINGS II B.V.(Netherlands)
1.0%

U. S. STEEL CANADA
LIMITED PARTNERSHIP
LP13586334(Alberta)

l 100%
U. S. STEEL CANADA INC.
450507-7(Federal)

• 49.96141%

I

50.0%

I 50.0%

Baycoat
Limited
(Federal)

742784
Ontario
Inc. (Ontario)

100%

1 100%

I 100%

The Steel
Company of
Canada,
Limited
601667
(Federal)

The Stelco
Plate
Company
Ltd.
3318796
(Federal)

4347226
Canada Inc.
(formerly
HLE Mining
GP Inc.)
(Federal)

1

I 50.0%

D.C.
Chrome
Limited (Ontario)

0.07718%

99.99%

49.99%

100%

U. S. Steel
Tubular
Products
Canada GP Inc.
732630-1
(Federal)

I 0.01%

Baycoat
(Ontario

Ll

io.oi%
U. S.
Steel
Tubular
Products
Canada
Limited
Partnership
(Ontario)

Corporation
Limited Partnership
Share Interest
General Partner Interest
Limited Partnership Interest
Joint Venture Interest
beneficial interest in iron ore claims held by
Midway Ore Company Ltd.(Quebec) as nominee

'The remaining 49.96141% in Baycoat is held by ArcelorMittal Dofasco as Limited Partner
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Appendix "B"
Diagram of Flows of Steel and Funds

.

.•

USS

Payment from USSC
accounts to USSC suppliers
on behalf of USSC

raw materials

Isum„toLt fors,steel ssr

LRDS
Steel
Payment
for invoices

Payment
for steel

LRDN
USSC customers
in Canada

USSC non-auto
customers in U.S.
.
3".

USSC auto
customers in U.S.

Payment
for invoices

USSC Suppliers
Payment
for steel

USS customers
in Canada
Steel

Legend:
a ment for steel

pi Flow of funds
Flow of steel
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Appendix "C"
USSC Bank Account Structure

$ Canadian
Scotiabank
Receipt Account
CAD

V
Scotiabank
overnight
investments

Scotiabank
Disbursement
Account CAD

A/P, Payroll
Payments
(Cheque, Wire and
EFT)

Petty Cash
(Payroll
Advances)

Pension-RA
Account

CIBC Mellon
(Pension Trust

Disbursement
Account

Disbursement
Account
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$ U.S.
Scotiabank
Receipt Account
USD

Scotiabank ACH
Receipt Account
USD

Scotiabank
Disbursement
Account USD

A/P, Payroll
Payments
(Cheque, Wire and
EFT)

24

Scotiabank
overnight
investments
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Appendix "D"
Cash Flow Statement
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C)
•

U. S. Steal Canaaa In.
A,S4bsid.fary of Llottod.F,06sIteei

U. §. Steel Canada Inc.
38i3Wilcok•Streat
P.O..Bci$0030
Ontago.
Canada L13N.:3TI
T 905428-2511
T1.300-263-9305

September 16, 2014 •
Ernst & Young Inc.
Ernst & Young Tower
222 Bay Street
Toronto ON M5K 1J7
Attention: Alex F. Morrison
Dear Sir:
Re:

U.S. Steel Canada inc,(USSC)proceedings under the Companies Creditors
Arrangement Act("CCAA")
CCAA section 10(2) Prescribed Representations with Respect to Cash Flow Projection

In connection with the application by USSC for the commencement of proceedings under the CCAA,the
management of USSC has, with the assistance of Ernst & Young Inc., prepared the attached 13-week
projected cash-flow statement of USSC for the period from September 6, 2014 to December 5, 2014,
2014 (the Cash Flow Statement") and the list of assumptions,on which the Cash Flow Statement is
based, The purpose of the Cash Flow Statement is to determine the liquidity requirements of USSC
during the CCAA proceedings.
USSC confirms that .the hypothetical assumptions on which th0 Cash Flow Statement is based .are
reasonable and consistent with the purpose described' herein, and the probable assumptions are suitably
supported and consistent with the plans of USSC and provide p reasonable basis for the projections. All
such assumptions are disclosed in notes to the Cash Flow Statement(the
Since the projections are based on assumptions regarding future events, actual results will vary from the
information presented, and the variations may be material,
The projections have been prepared solely for the purpose described herein, using the probable and
hypothetical assumptions set out in the Notes, Consequently, readers are cautioned that the Cash Flow
Statement may not be appropriate for other purposes,.
Yours truly,

Name:
Title: 1)&tsi 44,41

Crovis'04 M0"44'
4
(authorized director or officer of USSC)

CMZ/263(2007410)
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U.S. Steel Canada Inc.
1.3 Week Cash Flow Projection
CCAA Filing on 16-Sep-2014
in 000s of cAD$
Week:
Notes
Receipts
Sales to Cdn customers
Sales of USS Product to Cdn customers(LRD-N)
Collections from US customers (LRD-S)
Interco - LRD-S
Interco - Other

2
3
4
5
6

1
2
3
4
5
12
13
6
7
8
9
10
11
13-Sep-2014 20-Sep-2014 27-Sep-2014 04-Oct-2014 11-Oct-2014 18-Oct-2014 25-Oct-2014 01-Nov-2014 08-Nov-2014 15-Nov-2014 22-Nov-2014 29-Nov-2014 06-Dec-2014
19-Sep-2014 26-Sep-2014 03-Oct-2014 10-Oct-2014 17-Oct-2014 24-Oct-2014 31-Oct-2014 07-Nov-2014 14-Nov-2014 21-Nov-2014 28-Nov-2014 05-Dec-2014 12-Dec-2014
$

16,206 $
8,405
965
-

26,692 $
7,814
511
-

33,521 $
11,427
345

43,731

25,577

35,018

45,350

118,890

9
2,789
16,632
9,050
-

6,070
12,015

11,669
25,071

7,638
20,825
-

4,320
22,278

-

-

6,056
9,932
35,408
4,320
17,981
24,875
-

57

Total receipts
Operating disbursements
Payroll, Pension & Benefits
Raw Materials,3rd party
Raw Materials, Intercompany
Utilities & other consumables
Other payables
Interco - US$ product sold in Canada (LRD-N)
Interco - Remit collections to LRD-S
Interco - other

14,136 $
6,516
23,079
-

7
8
9
10
11
12
13
14

-

39,360 $
10,978
18,879
49,510
162

30,429 $
9,992
757
-

TOTAL

23,049 $
9,041
281
-

25,456 $
8,884
178
-

26,171 $
8,884
149
-

24,966 $
8,884
13,014
52,417
44

26,540 $
8,884
486
-

26,174 $
8,884
452
-

25,295
8,884
469
-

41,183

32,371

34,518

35,203

99,325

35,910

35,510

34,647

617,232

904
10,062
8,212
6,538
18,820
8,706
27,480
243

6,056
8,187
4,301
4,320
11,112
8,706
-

10,580
12,488
13,686
7,531
13,755
8,706

6,056
12,228
3,568
4,320
11,259
8,706
-

904
21,404
3,568
4,320
10,050
8,706
-

6,056
13,843

10,384
17,623
9,426
7,638
10,385
8,706
-

7,439
17,623
9,426
4,320
15,350
8,706
-

904
17,623
4,320
11,306
8,706
-

73,086
180,889
87,594
82,830
182,220
103,230
47,953
493

5

6,612
10,050
8,706
20,474
251

$

337,995
117,476
59,566
101,927
268

Total operating disbursements

28,479

46,548

63,338

98,571

80,964

42,682

66,746

46,138

48,954

65,991

64,162

62,864

42,860

758,297

Net operating cash flow

15,251

(20,971)

(28,320)

(53,221)

37,926

(1,498)

(34375)

(11,620)

(13,750)

33,334

(28,251)

(27,354)

(8,213)

(141,064)

Non operating disbursements/(receipts)
Interest/ Debt service
Professional fees
Restructuring costs

15
16
17

498
-

Total Non-Operating Disbursements
Total disbursements
Net cash receiptsf(disbursements)
Cash balance
Beginning balance
Adjustment to actual,fx adjustment
Cash receipts/(disbursements)
DIP Facility draw/(payback)

$

1

Ending cash balance
DIP Facility
Opening Balance
DIP Facility draw/(payback)
Closing Balance

See accompanying notes to the Cash Flow Projection

$

$

498
-

612
-

-1
4381
4,8031

438
-

414
-

6
481

378

378
-

378
-

378
-

27
478
-

33
5,742
4,803

378

498

498

612

5,2411

438

414

487

378

378

378

378

504

378

10,578

28,977

47,046

63,950

103,8121

81,401

43,095

67,232

46,515

49,331

66,369

64,539

63,369

43,238

768,875

14,754 $

(21,469)$

(28,932)$

(58,462)$

37,488 $

(1,912)

87,288 $
418
14,754
-

102,460 $
(21,469)
-

80,991 $
(28,932)
-

52,059!
(58,462)
26,4031

20,000 $

31,085 $
(1,912)

102,460 $

80,991 $

52,059 $

37,488
(26,403)

-

(34,862) $

29,173 $
(34,862)
25,689

(11,998)$

20,000 $
(11,998)
11,998

(14,128)$

20,000 $
(14,128)
14,128

32,956 $

(28.629)$

(27,859)$

(8,591)

$

(151,642)

20,000 $
32,956
(32,956)

20,000 $
(28,629)
28,629

20,000 $
(27,859)
27,859

20,000
(8,591)
8,591

$

87,288
418
(151,642)
83,937

20,000' $

31,085 $

29,173 $

20,000 $

20,000 $

20,000 $

20,000 $

20,000 $

20,000 $

20,000

$

S

26.403 S
(26,403)

- S

- S
25,689

25.689 S
11,998

37.686 S
14,128

51.814 S
(32,956)

18.858 S
28,629

47.487 S
27,859

75.346
8,591

S

- $

25,689 $

37,686 $

51,814 $

18,858 $

47,487 $

75,346 $

83,937

$

20,000

18

- S

- 8
26,4031
- $

26,4031

83,937
83,937
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In the Matter of the CCAA of U.S. Steel Canada Inc.("USSC" or the "Applicant")
Notes to the Applicant's Unaudited Cash Flow Projection

Disclaimer:
In preparing this cash flow projection (the "Projection"), the Applicant has relied upon
unaudited financial information and the Applicant has not attempted to further verify the
accuracy or completeness of such information. The Projection includes estimates concerning the
operations of the plants and additional assumptions discussed below with respect to the
requirements and impact of a Companies' Creditors Arrangement Act("CCAA") filing. Since
the Projection is based on assumptions about future events and conditions that are not
ascertainable, the actual results achieved during the Projection period will vary from the
Projection, even if the assumptions materialize, and such variation may be material. There is no
representation, warranty or other assurance that any of the estimates, forecasts or projections will
be realized.

Overview:
The Projection reflects cash flows from USSC's operations including both the plants in Hamilton
and Lake Erie, and LRD-N (a division of USSC). The Applicant, with the assistance of the
Monitor, has prepared the Projection based primarily on historical results and USSC's current
expectations. The cash flow projection is presented in thousands of Canadian dollars. Receipts
and disbursements denominated in US currency have been converted into Canadian dollars using
an exchange rate of CDN$1.1032 = US$1.00. The Projection assumes that USSC files for
protection under the CCAA on September 16, 2014.

Assumptions:
1. Beginning balance
This is the anticipated opening cash balance at the commencement of the CCAA
proceedings.
2. Sales to Canadian customers
Receipts from USSC's direct trade sales to Canadian customers are estimated based on a
weekly forecast of collections for existing receivables for approximately the first four
weeks. After the first four weeks, the receipts are based on forecast collections from
projected sales ("Projected Sales"). Projected Sales are estimated based on USSC's
production forecast and historical pricing data, net of any customer set-off claims, and
forecast to be collected 30 days from the invoice date. Where the production forecast
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does not cover the entire remaining projection period, the same level of projected sales
has been assumed to continue.
3. Sales of USS product to Canadian customers(LRD-N)

These are receipts from Canadian customers for United States Steel Corporation ("USS")
product from USS plants sold through the LRD-N, a division of USSC. The
corresponding payment to USS for the product sold is described in note 12. The receipts
are estimated based on a weekly collections forecast for existing receivables for
approximately the first four weeks, followed by forecast collections from estimated LRDN sales for the remaining period of the projection. Estimated LRD-N sales are based on
historical sales levels through the LRD-N sales channel and forecast to be collected 30
days after the invoice date.
4. Collections from US customers(LRD-S)

These are collections from the sale of Canadian product sold by the LRD-S, a division of
USS,to non-automotive customers. These collections are remitted to USS (see note 13),
and then paid back to USSC net of a 2% commission as described in note 5. The receipts
are estimated based on a weekly collections forecast for existing receivables for
approximately the first four weeks, followed by collections from projected sales for the
remaining period of the projection. Projected sales are estimated based on USSC's
production forecast and historical pricing data. Their collections are estimated to be
received 30 days after the invoice date, with the exception of sales to PRO-TEC, where
the receipt is estimated to be received on the 15th of the month following the invoice.
5. Interco — LRD-S

These are receipts from USS for payment of Canadian product sold through LRD-S, a
division of USS. These receipts represent 98% of the final sale price to LRD-S
customers (net of 2% commission). The receipts are forecast to continue on the 15th of
each month following collection from LRD-S customers. LRD-S customer collections
are estimated based on a weekly collections forecast for existing receivables for
approximately the first four weeks, followed by collections from projected sales for the
remaining period of the projection. Projected sales are estimated based on USSC's
production forecast and historical pricing data, and forecast to be collected 30 days after
the invoice date.
6. Interco — Other

These are receipts from the sale of USSC product to USS plants. The receipts are
estimated based on a weekly collections forecast for existing receivables for
approximately the first four weeks, followed by forecast collections from projected sales
for the remaining period of the projection. Projected sales are estimated based on
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USSC's production forecast and historical pricing data, and forecast to be collected in 30
days from the invoice date.
7. Payroll, Pension & Benefits
These disbursements include payroll costs for all salaried and hourly employees, and are
forecast based on historical run rates. Salaried employees are paid at the end of each
month and hourly wages are paid bi-weekly. Payroll deductions are remitted
approximately three days after the pay date. Pension payments are based on a series of
scheduled pension payments. Benefit payments for current and retired employees are
based on the estimated weekly activity rate.
8. Raw Materials,3rd party
These disbursements relate to the purchase of coal, ore, scrap, reagents and other raw
materials from third party suppliers. An inventory of coal and ore must be built prior to
the closure of the Great Lakes shipping season during the winter until its re-opening in
the spring. Additionally, the required coal inventory levels have been estimated
assuming the coke oven in the Lake Erie plant slowly ramps up its operations in
September, becoming fully operational in November, with a corresponding reduction in
Hamilton's coke production. The disbursements related to the purchase of coal and ore
have been estimated based on scheduled shipment dates, payable one day after the
invoice date. Projected shipments have been forecast to build to required inventory levels
prior to the closure of the shipping season. The disbursements for scrap, reagents, and
other raw materials (e.g. zinc, limestone, etc.) are based on estimated weekly activity
rates, payable one day after the invoice date.
9. Raw Materials,Intercompany
These disbursements relate to the purchase of coal and coke from USS, as well as the
purchase of ore from USS and Stelco Holding Company. The disbursements have been
estimated based on scheduled shipment dates, with projected shipments added to build to
required inventory levels prior to the closure of the Great Lakes shipping season. The
required ore, coal and coke inventory levels have been estimated as described in note 8.
Purchases during the period from filing to the initial DIP availability are projected to be
paid on the later of 5 days from invoicing or the date that the interim DIP facility
becomes available. Thereafter, purchases are projected to be paid 5 days from invoicing.
10. Utilities & other consumables
These disbursements relate to natural gas, oxygen, water, electricity, and refractories
which are estimated based on weekly activity rates. Certain vendors provide natural gas
through an eligible financial contract; these contracts are assumed to be unaffected by the
filing.
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11. Other payables
These disbursements represent payments to other suppliers not included in other specific
line items, such as outside processors, freight, duty, oil & lube, repairs & maintenance,
insurance, sales taxes, and general office expenditures. Freight is estimated based on the
scheduled and projected shipments for raw materials using an average rate per net ton.
Insurance has been estimated to be approximately $500,000 per month. The remaining
disbursements have been estimated based on historical run rates, in addition to
contingency reserves for deposits and advanced payments.
12. Interco — USS product sold in Canada(LRD-N)
These disbursements relate to payments to USS for USS product sold to Canadian
customers through LRD-N. These are estimated to be 98% (reflecting the 2%
commission) of the final sale price to LRD-N customers, as described in note 3. They are
estimated to be payable the earlier of twenty days from the invoice date, or the first day
the DIP facility becomes available, notwithstanding a minimum of five day terms.
13. Interco — Remit collections to LRD-S
These are the payment of LRD-S collections from non-automotive customers (as
described in note 4) to USS. These are scheduled to occur on the 15th of the month
following the collection.
14. Interco — Other
These disbursements represent payments to USS for items such as corporate service
agreement costs. These have been estimated based on historical run rates. The projection
assumes that USSC will continue to maintain certain insurance coverage through USS
and thus will continue to make payments to USS with respect to such existing insurance.
To the extent USSC is required to separately obtain insurance, such costs, if different
than the current projected insurance costs, will need to be included in a revised
projection.
15. Interest / Debt service
These disbursements represent interest payments on the drawn portion of a proposed DIP
facility, Interest is assumed to be payable on the drawn amounts at the rate of 5% per
annum, payable at the end of each month.
16. Professional Fees
These disbursements include payments to USSC's advisors and their counsel, and the
Monitor and its counsel.
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17. Restructuring costs
These disbursements represent a 2% fee related to the proposed DIP facility and payment
of DIP lender costs on the closing of the DIP facility.
18. DIP facility
The proposed facility is assumed to be available three weeks after the CCAA filing.
Draws will be made against the DIP facility to ensure a $20 million minimum cash
balance. Cash balances in excess of $20 million will be used to pay down the drawn DIP
facility.
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Exhibit "E"

1.

Main Pension Plans)
(a) Lake Erie Works Pension Plans
Plan Name

U. S. Steel Canada Inc.
Retirement Plan for USW
Local 8782 Members at Lake
Erie Works (FSCO/CRA
Registration No. 0698761)

U.S. Steel Canada Inc.
Retirement Plan for Salaried
Employees at Lake Erie
Works (FSCO/CRA
Registration No. 0698753)

Status of Fund

Membership

I

Active:
Retired:
Deferred:
Transferred:

400
785
73
43

TOTAL:

1,301

Active:
Retired:
Deferred:
Transferred:

67
361
9
0

TOTAL:

437

Solvenc)::Deficienc):::

$140.1 mi11ion

Solvenc):: Ratio:

65.0%

Solvenc)::Deficienc):::

$46.2 million

Solvenc):: Ratio:

78.5%

Closed v. Ongoing
Closed effective
April 16,2010

Closed effective
August 1, 1997

(b) Hamilton Pension Plans
Plan Name
U. S. Steel Canada Inc.
Retirement Plan for USW
Local 1005 Members at
Hamilton Works (FSCO/CRA
Registration No. 0354878)

U. S. Steel Canada Inc.
Retirement Plan for Salaried
Employees at Hamilton Works
(FSCO/CRA Registration No.
0338509)

3

As at December 31, 2014.

Status of Fund

Membership
Active:
Retired:
Deferred:
Transferred:

499
8,267
211
92

TOTAL:

9,069

Active:
Retired:
Deferred:
Transferred:

133
3,000
53
4

TOTAL:

3,190

Solvenc)::Deficienc):::

$682.4 million

Solvenc):: Ratio:

7l.l%

Solvenc):: Deficienc):::

$159.1 mi11ion

Solvenc):: Ratio:

85.6%

Closed v, Ongoing
Closed effective
October 15,2011

Closed effective
August 1, 1997

137

2.

Non-Main Pension Plans4
(a) Lake Erie Works Pickling Facility Pension Plan
Plan Name

U. S. Steel Canada Inc.
Retirement Plan for
Employees at the Pickle Line
Department of Lake Erie
Works (FSCO/CRA
Registration No. 1206457)

Membership
Active:
Retired:
Deferred:
Transferred:

76
6
3
0

TOTAL:

85

Status of Fund
Solvency Deficiency:

$335,200

Solvency Ratio:

89.5%

Closed v. Ongoing
Closed effective
July 7, 2011

(b) Ongoing Legacy Pension Plans
Plan Name

Membership

U. S. Steel Canada Inc.
Retirement Plan for Salaried
Employees at the Former
Welland Pipe Ltd.
(FSCO/CRA Registration
1017185)

Active:
Retired:
Deferred:
Transferred:

0
70
4
8

TOTAL:

82

U. S. Steel Canada Inc.
Retirement Plan for Salaried
Employees of the Former
Stelpipe Ltd. (FSCO/CRA
Registration 1017177)

Active:
Retired:
Deferred:
Transferred:

0
177
4
0

TOTAL:

181

Active:
Retired:
Deferred:
Transferred:

0
377
44
0

TOTAL:

421

U. S. Steel Canada Inc.
Retirement Plan for CAWCanada Local 523 Employees
at the Former Stelpipe Ltd.
(FSCO/CRA Registration
1018860)

Status of Fund
Solvency Excess: $2.2 million

Closed v. Ongoing
Closed effective
August 1, 1997

Solvency Ratio: 110.6%

Solvency Excess: $1.6 million

Closed effective
August 1, 1997

Solvency Ratio: 104.4%

Solvency Excess: $2.5 million

Closed effective
October 31, 2005

Solvency Ratio: 107.1%

(c) Individual Pension Plan
Plan Name
Stelco Inc. Retirement Plan for
Mark C. Steinman
(FSCO/CRA Registration No.
1056738)

4

As at December 31, 2013.

Membership
RETIRED:

1

Status of Fund
Solvency Deficit: $42,100
Solvency Ratio: 66.6%

Closed v. Ongoing
Closed
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3.

GRRSPs
Plan Name

Membership

Status of Fund

Closed v. Ongoing

Group Retirement Savings
Plan of U. S. Steel Canada Inc.

TOTAL:

3725

Total Assets:

Group Retirement Savings
Plan for Local 1005 United
Steelworkers of America

TOTAL:

596

Not known.
NOTE: USSC is not the sponsor or
administrator of this plan. It is sponsored
and administered by USW Local 1005.

Ongoing

Group Retirement Savings
Plan for Lake Erie Works
Local 8782 United
Steelworkers of America

TOTAL:

5137

Not known.
NOTE: USSC is not the sponsor or
administrator of this plan. It is sponsored
and administered by USW Local 8782.

Ongoing

Group Retirement Savings
Plans for Pickle Line Local
8782 United Steelworkers of
America

TOTAL:

618

Not known.
NOTE: USSC is not the plan sponsor or
administrator of this plan. It is sponsored
and administered by USW Local 8782.

Ongoing

4.

$24.8 million

Ongoing

Individual RBCs and RAs
Plan Name

Funded Individual RBCs

Membership
36 retirees9

Status of Fund
Trust Fund:

$22.6 million

Closed v. Ongoing
Closed

CRA Refundable Tax Account:
$20.0 million
Unfunded Individual RBCs
and RAs

5

As at July 30, 2014.
As at July 30, 3014.
As at July 30, 2014.
8
As at July 30, 2014.
9
As at December 31, 2014.
10
As at July 30, 2014.
6
7

RBC Retired:
RAs Retired:

77
37

TOTAL:

11410

Unfunded – pay as you go arrangements

Closed

Exhibit E
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AMONG:
U. S. STEEL CANADA INC. (the "Company")
- and THE CITY OF HAMJL TON (the "City")
RECITALS
(A)

Pursuant to an order (the "Initial Order") of the Ontario Superior COUlt of Justice
(Commercial List), dated September 16,2014 (the "Filing Date"), the Company was
granted protection under the Companies' Creditors Arrangement Act (Canada) (the
"CCAA"). Pursuant to the Initial Order Ernst & Young Inc. was appointed monitor of the
Company in the CCAA proceedings (the "Monitor").

(B)

Pursuant to Notices of Decision issued by the Assessment Review Board ("ARB"), the
City was obligated to pay property tax refunds to the Company for the period 2009-2014
(the "Asscssrnent Perlcd"). Prior to the issuance of the Initial Order, the City owed the
Company $11,546,634.90 with respect to assessment appeal property tax refunds for the
Assessment Period (the "Initial Property Tax Refund") subject to the recalculation of
the vacancy refunds for the period 2009-2012. The Company has otherwise paid its
property tax obligations up to and including December 31, 2014. Amounts owing by the
Company to the City for property taxes owing from January], 2015 onwards are referred
to in this Agreement as the "Continuing Property Tax Payable".

(C)

The City and the Company acknowledge that the City must recalculate the amount of any
vacancy tax rebate made to the Company during the Assessment Period, if the assessment
of the property changed as a result of an appeal under Section 40 of the Assessment Act.
The City has recalculated the Initial Property Tax Refund and has determined a value of
$9,619,247.24 (the "Property Tax Refund"). The City and the Company acknowledge
that the Property Tax Refund is subject to each party's right to appeal or review the
refund calculation for the purpose of increasing or decreasing the Property Tax Refund
including due to clawbacks for vacancy rebates issued on the original higher assessment
values, as the case may be. This Agreement includes an adjustment provision that is
specifically inserted to preserve each party's right to collect any difference that arises to
the vacancy tax recalculation for the period 2009-14 ("Vacancy Tax Refund
Recalculation") as a result of any calculation or potential calculation that alters the value
of the Property Tax Refund.

(D)

The City provides water and sewage related services to the Company (the "Services").
From the period prior to the Filing Date lip unti I, and including September 15, 2014, the
City is owed $659,802.05 by the Company in connection with the Services (the "Prefiling Service Arrears"). Together with administrative fees and charges the City is owed
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IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR ARRANGEMENT WITH
RESPECT TO U. S. STEEL CANADA INC.

Court File No. CV-14-10695-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
Proceeding Commenced at Toronto

AFFIDAVIT OF WILLIAM E. AZIZ

McCarthy Tétrault LLP
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Court File No. CV-14-10695-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE
JUSTICE WILTON-SIEGEL

)
)
)

MONDAY, THE 28th
DAY OF SEPTEMBER 2015

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF
COMPROMISE OR ARRANGEMENT WITH RESPECT TO
U. S. STEEL CANADA INC.
(the “Applicant”)

CASH CONSERVATION AND BUSINESS PRESERVATION ORDER

THIS MOTION, made by the Applicant, pursuant to the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was heard this day at 330
University Avenue, Toronto, Ontario.
ON READING the affidavit of William E. Aziz sworn September 17, 2015 (the “Aziz
Affidavit”), the supplemental affidavit from William E. Aziz sworn September ●, 2015 (the
“Aziz Supplemental Affidavit”) and the report dated ●, 2015 of Ernst & Young Inc. in its
capacity as the monitor of the Applicant (the “Monitor”), and on hearing the submissions of
counsel for the Applicant, the Monitor, and such other counsel as were present, no other person
appearing although duly served as appears from the affidavit of service of ● sworn ●, 2015,
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-2SERVICE

1.

THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record is hereby abridged and validated so that this Motion is properly returnable today and
hereby dispenses with further service thereof.
DEFINITIONS
2.

The following terms shall have the meanings ascribed thereto:
(a)

“Initial Order” means the order of Morawetz R.S.J. dated September 16, 2014
as amended and restated from time to time.

(b)

“Normal Cost Contributions” means normal cost contributions, if any,
determined in accordance with the general funding regime of the Pension Benefits
Act (Ontario) and Regulation 909 thereunder.

(c)

“OPEB Claim” means any claim of any former salaried or unionized employee, a
surviving spouse of a deceased former salaried or unionized employee, or any
other Person, under or in relation to the OPEB Plan.

(d)

“OPEB Plan” means the post-employment benefit plan maintained by the
Applicant, including, without limiting the generality of the foregoing, (i)
prescription drugs, dental, other medical, hospital and vision benefits for eligible
former salaried and unionized employees of the Applicant and their eligible
spouses and dependents, which benefits are administered through Green Shield
Canada (“Green Shield”), and (ii) life insurance benefits for former salaried and
unionized employees of the Applicant provided by Desjardins Financial Security
Life Assurance Company (“Desjardins”) under Policy number 530005.
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-3(e)

“OPEB Claims Suspension Date” means October 9, 2015.

(f)

“PBGF” means the Pension Benefits Guarantee Fund continued under the
Pension Benefits Act (Ontario).

(g)

“Pre-Suspension Claims” means OPEB Claims for amounts incurred but not
paid on or prior to the OPEB Claims Suspension Date, excluding claims for life
insurance benefits.

(h)

“Pre-Suspension Claims Bar Date” means October 31, 2015 or such date as
specified by Green Shield Canada with the approval of the Monitor;

(i)

“RCA Trust” means the retirement compensation arrangement trust maintained
by the Applicant pursuant to a Trust Agreement with CIBC Mellon Trust
Company dated May 1, 2003 for supplementary pension and retirement payments
for certain former salaried employees and their surviving spouses.

(j)

“Salary Continuance Payments” means salary continuance payments being
made by the Applicant to 18 employees, including, without limiting the generality
of the foregoing, pension accrual and group benefits coverage, who are no longer
actively employed by or providing services to the Applicant.

(k)

“Stelco Regulation” means Regulation 99/06 of the Ontario Pension Benefits
Act, the Stelco Inc. Pension Plans Regulation.

(l)

“Supplementary Pension Payments” means all unfunded, unregistered
supplementary pension and retirement payments that may be made by the
Applicant from time to time to certain former salaried and unionized employees
and their surviving spouses, as applicable, including, without limiting the
generality of the foregoing, (i) payments made pursuant to the terms of retirement
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-4benefit contracts entered into by the Applicant and employees on or around the
employee’s retirement date, (ii) retiring allowances paid to former Stelpipe
unionized employees and their surviving spouses pursuant to the Basic Agreement
between Stelpipe Ltd. and Local Union No. 523 CWA-TCA Canada dated April
2, 2001 and related documents, and (iii) special retiring allowances for certain
former salaried and unionized employees and their surviving spouses in
accordance with individual arrangements between the Applicant and the former
salaried and unionized employees and/or their surviving spouses, as applicable.
For greater certainty, Supplementary Pension Payments do not include
supplementary pension benefits payable to former employees and their surviving
spouses from the RCA Trust.
All capitalized terms referred to in this Order and not otherwise defined, are as defined in the
Initial Order.
SARP DISCONTINUATION
3.

THIS COURT ORDERS that the Applicant is authorized and directed to discontinue

immediately its Sale and Restructuring/Recapitalization Process (“SARP”), approved by order of
this Court on April 2, 2015 (the “SARP Order”), in relation to all of the assets and business of
the Applicant other than the Hamilton Lands (as defined in the SARP Order), with the SARP
continuing in respect of the Hamilton Lands and the SARP Order continuing to govern that
process until further Order of the Court.
CONSERVATION MEASURES
4.

THIS COURT ORDERS that the Applicant is hereby authorized to implement the

Business Preservation Plan (as described in the Aziz Affidavit) and to take any other additional
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-5steps as determined by the Applicant in consultation with the Monitor, as may be necessary or
desirable to permit the Applicant to implement conservation measures and operating initiatives to
give effect to the Business Preservation Plan to preserve its business (the “Conservation
Measures”).
5.

THIS COURT ORDERS that, without limitation to the requirements of the Initial Order,

no Person shall discontinue, fail to honour, interfere with, repudiate, terminate or cease to
perform any existing agreement or arrangement with the Applicant as a result of the
implementation of the Business Preservation Plan and Conservation Measures.
6.

THIS COURT ORDERS that all Persons are hereby directed to assist and cooperate with

the Applicant and the Monitor in the implementation of the Business Preservation Plan and the
Conservation Measures.
DIP AMENDMENT
7.

THIS COURT ORDERS that the Applicant is hereby authorized and empowered to enter

into the Amended and Restated Interim Financing Term Sheet among the Applicant, Brookfield
Capital Partners Ltd. and the other parties thereto substantially in the form attached as Exhibit
"●" to the Aziz Supplemental Affidavit (the "Amended and Restated Replacement DIP Term
Sheet"), which amends and restates the Replacement DIP Term Sheet, as defined in the order of
the Court dated July 24, 2015 (the "Replacement DIP Order").
8.

THIS COURT ORDERS that Amended and Restated Replacement DIP Term Sheet be

and is hereby approved.
9.

THIS COURT ORDERS that from and after the date of this Order, all references in the

Replacement DIP Order to the "Replacement DIP Term Sheet" shall refer to the Amended and
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-6Restated Replacement DIP Term Sheet, and the terms "Replacement DIP Facility",
"Replacement DIP Lender" and "Replacement DIP Definitive Documentation" shall refer to such
terms as defined in, relating to or used with respect to the Amended and Restated Replacement
DIP Term Sheet.
10.

THIS COURT ORDERS that the Applicant is authorized and empowered to borrow

under the Replacement DIP Facility provided for under, and subject to the terms of, the
Amended and Restated Replacement DIP Term Sheet and that the obligations thereunder and
under the Replacement DIP Definitive Documents shall continue to have the benefit and the
priority of the Replacement DIP Lender's Charge (as such term is defined in the Replacement
DIP Order) and all other security granted pursuant to the Replacement DIP Definitive
Documents.
11.

THIS COURT ORDERS that the Replacement DIP Lender shall be entitled to rely on

this Order and the Replacement DIP Order (including paragraphs 30 and 31 thereof), each as
issued, and the Replacement DIP Lender's Charge for all advances made under the Replacement
DIP Term Sheet, the Amended and Restated Replacement DIP Term Sheet and the Replacement
DIP Definitive Documents.

SUSPENSION OF BENEFITS UNDER THE OPEB PLANS
12.

THIS COURT ORDERS that, until further order of this Court, all payments in respect of

OPEB Claims shall be suspended effective on and after the OPEB Claims Suspension Date in
accordance with this Order and no payment of or in respect of an OPEB Claim incurred after the
OPEB Claims Suspension Date shall be made during the remainder of the Stay Period. For the
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-7avoidance of doubt, the Applicant shall not pay premiums for life insurance coverage under the
Desjardins policy effective after the OPEB Claims Suspension Date.
13.

THIS COURT ORDERS that the Applicant shall not make any payments on account of

any OPEB Plan-related costs and expenses incurred on or after the OPEB Claims Suspension
Date or benefits arising on or after the OPEB Claims Suspension Date.
14.

THIS COURT ORDERS that the Applicant shall:
(a)

within 10 days of the date of this Order, prepare and send by regular pre-paid
mail, courier, fax, or email, notice of the suspension of payments of OPEB Claims
and the OPEB Claims Suspension Date (the “OPEB Claims Suspension Date
Notice”) substantially in the form attached hereto as Schedule “A” to the
President of USW Local 1005, the President of USW Local 8782, Representative
Counsel for Salaried Employees and each Person identified as an OPEB Plan
member in the Applicant’s records on the date of this Order, including former
salaried and unionized employees, certain separated spouses of former employees
and surviving spouses of deceased former employees; and

(b)

post the OPEB Claims Suspension Date Notice on the Monitor’s website.

PRE-SUSPENSION CLAIMS
15.

THIS COURT ORDERS that any individual holder of a Pre-Suspension Claim seeking

reimbursement from the Applicant or Green Shield shall be required to submit to Green Shield,
before the Pre-Suspension Claims Bar Date, the required claim form and supporting
documentation relating to the Pre-Suspension Claim, failing which such Pre-Suspension Claims
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-8shall not be assessed for payment or paid by the Applicant or Green Shield and the individual
holder may file a claim in a claims process within these CCAA Proceedings which, if accepted,
would constitute a claim of the claimant against the Applicant. For the avoidance of doubt, all
claims relating to life insurance benefits shall be made directly to Desjardins and processed by
Desjardins in accordance with the terms of Policy number 530005.
16.

THIS COURT ORDERS that any Pre-Suspension Claims and supporting documentation

submitted prior to or on the Pre-Suspension Claims Bar Date in accordance with this Order shall
be assessed by the Applicant, Green Shield, and/or the Monitor and shall not be paid without
approval of the Monitor.
SUSPENSION OF THE SUPPLEMENTARY PENSION PAYMENTS
17.

THIS COURT ORDERS that, until further order of this Court, all Supplementary Pension

Payments shall be suspended effective on and after September 28, 2015 in accordance with this
Order and no such payments shall be made during the remainder of the Stay Period.
18.

THIS COURT ORDERS that the Applicant shall:
(a)

within 10 days of the date of this Order, prepare and send by regular pre-paid
mail, courier, fax, or email, notice of the suspension of Supplementary Pension
Payments substantially in the form attached hereto as Schedule “B” (the
“Supplementary Pension Payments Suspension Notice”) to the President of
USW Local 1005, Representative Counsel for Salaried Employees and each
Person identified as a recipient of Supplementary Pension Payments in the
Applicant’s records on the date of this Order, including former salaried and
unionized employees and surviving spouses of deceased former employees
entitled to Supplementary Pension Payments benefits; and
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-9(b)

post the Supplementary Pension Payments Suspension Notice on the Monitor’s
website.

SUSPENSION OF SALARY CONTINUANCE PAYMENTS
19.

THIS COURT ORDERS that, until further order of this Court, all Salary Continuance

Payments that have not been processed as of September 28, 2015 shall be suspended effective on
and after November 1, 2015 in accordance with this Order and no such payments shall be made
during the remainder of the Stay Period.
20.

THIS COURT ORDERS that the Applicant shall:
(a)

within 10 days of the date of this Order, prepare and send by regular pre-paid
mail, courier, fax, or email, notice of the suspension of Salary Continuance
Payments substantially in the form attached hereto as Schedule “C” (the “Salary
Continuance Payments Suspension Notice”) to Representative Counsel for
Salaried Employees and each Person identified as a recipient of Salary
Continuance Payments in the Applicant’s records; and

(b)

post the Salary Continuance Payments Suspension Notice on the Monitor’s
website.

SUSPENSION OF REGISTERED PENSION PLAN CONTRIBUTIONS, RCA TRUST
CONTRIBUTIONS AND PBGF ASSESSMENTS
21.

THIS COURT ORDERS that, until further order of this Court, effective from and after

September 28, 2015 the Applicant shall:
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- 10 (a)

pay only Normal Cost Contributions to the DB Registered Plans and paragraph
11(a) of the Initial Order shall cease to apply to any payments other than Normal
Cost Contributions;

(b)

shall not pay any contributions that would otherwise be required under the Stelco
Regulation or any past service contributions or special payments to fund any
going concern unfunded liability or solvency deficiency of any of the DB
Registered Plans as long as the Stay Period remains in effect;

(c)

shall not pay any amounts to the PBGF in respect of assessments relating to the
DB Registered Plans as long as the Stay Period remains in effect; and

(d)

shall not pay any amounts to the RCA Trust as long as the Stay Period remains in
effect (the amounts described in (b), (c) and (d), the “Stayed Pension
Amounts”).

22.

THIS COURT ORDERS that (i) the Applicant, (ii) the Monitor, (iii) the trustee(s) and

custodian(s) of the assets held in respect of the DB Registered Plans and the RCA Trust, and (iv)
their respective officers, directors and advisors shall not incur any obligation or liability whether
by way of debt, damages for breach of any duty whether statutory, fiduciary, common law or
otherwise, or for breach of trust, nor shall any trust be imposed, whether express, implied,
constructive, resulting, deemed or otherwise, as a result of any Conservation Measures taken by
the Applicant in accordance with the terms of this Order, including, without limiting the
generality of the foregoing, the non-payment of the Stayed Pension Amounts and any other
obligations suspended hereunder.
23.

THIS COURT ORDERS that if any claim, lien, charge or trust arises as a result of the

failure to contribute any Stayed Pension Amount while the Stay Period is in effect, no such
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- 11 claim, lien, charge or trust shall be recognized in these proceedings, or in any subsequent
receivership, interim receivership or bankruptcy of the Applicant, as having priority over the
claims of the Charges as set out in the Initial Order.
24.

THIS COURT ORDERS AND DECLARES that nothing in this Order shall be taken to

extinguish or compromise the claim of any Person having a claim against the Applicant in
respect of the DB Registered Plans, the RCA Trust, PBGF assessments with respect to the DB
Registered Plans, the OPEB Plans or any Supplementary Pension Payments or Salary
Continuance Payments.
USS CRITICAL SUPPLIER
25.

THIS COURT ORDERS AND DECLARES that United States Steel Corporation (the

“Critical Supplier”) is a critical supplier to the Applicant as contemplated by Section 11.4 of the
CCAA.
26.

THIS COURT ORDERS that, without limitation to the requirements of paragraph 6 of

the Initial Order imposed on the Critical Supplier, the Critical Supplier shall continue to supply
the Applicant with all goods and services currently provided to the Applicant or provided to the
Applicant on the Filing Date, on terms and conditions that are consistent with the existing
arrangements or past practice between the Critical Supplier and the Applicant, including, without
limitation, all goods and services described in the Aziz Affidavit. The Critical Supplier shall not
require the payment of a deposit or the posting of any security in connection with the supply of
goods and/or services to the Applicant after the date of this Order.
27.

THIS COURT ORDERS that the Critical Supplier shall be entitled to the benefit of and is

hereby granted a charge (the “Critical Supplier Charge”) on the Property of the Applicant in an
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- 12 amount equal to the value of goods and services supplied by such Critical Supplier and received
by the Applicant after the date of this Order less all amounts paid to such Critical Supplier in
respect of such goods and services. The Critical Supplier Charge shall be subordinate to Charges
and Permitted Priority Liens (as such terms are defined in the Initial Order), but shall rank in
priority to all other Encumbrances (as defined in the Initial Order).
SUSPENSION OF REALTY TAXES
28.

THIS COURT ORDERS that, until further Order of this Court, the Applicant shall not be

required to remit or pay any amount payable in respect of municipal realty, municipal business or
other taxes, assessments or levies of any nature or kind (the “Municipal Taxes”), and paragraph
11(c) of the Initial Order shall cease to apply to Municipal Taxes from and after the date hereof
(including with respect to any Municipal Taxes that have accrued in respect of any period prior
to the date hereof but have not yet been paid).
NOTICE
29.

THIS COURT ORDERS that the sending and publication of the notices described herein

in the manner set forth in this Order shall constitute good and sufficient service upon all Persons
affected by this Order, notwithstanding the service and notice procedure set out in the Initial
Order, and that no other or further notice to shall be required.
CONFLICT
30.

THIS COURT ORDERS that the provisions of this Order shall be interpreted in a manner

complementary and supplementary to the provisions of the Initial Order, provided that in the
event of a conflict between the provisions of this Order and the provisions of the Initial Order,
the provisions of this Order shall govern.
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- 13 31.

THIS COURT ORDERS that the Applicant and the Monitor may, at any time, and with

such notice as the Court may require, seek directions from the Court in respect of this Order, the
Business Preservation Plan and the Conservation Measures.

____________________________________
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Schedule “A”
Date:

September x , 2015

To:

Gary Howe, President, United Steelworkers Of America (“USW”), Local
1005, on behalf of retirees represented by USW Local 1005 and surviving
spouses of deceased retirees who were represented by USW Local 1005
Bill Ferguson, President, USW, Local 8782, on behalf of retirees represented
by USW Local 8782 and surviving spouses of deceased retirees who were
represented by USW Local 8782
Andrew Hatnay, Koskie Minsky LLP, Representative Counsel for retirees of
U. S. Steel Canada Inc. (“USSC”) not represented by USW and surviving
spouses of deceased retirees not represented by USW
Retirees of USSC, certain spouses of USSC retirees and surviving spouses of
deceased retirees of USSC who have coverage under USSC’s postemployment benefit plans

From:

Michael McQuade, President, U. S. Steel Canada Inc.

Subject:

Notice of Benefit Termination Date

Pursuant to the Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”)
made on September 16, 2014 (the “Initial Order”), USSC commenced court-supervised
restructuring proceedings under the Companies' Creditors Arrangement Act (the “CCAA”).
Pursuant to the Initial Order, USSC was permitted but not required to continue to pay expenses
in respect of post-employment benefit plans relating to prescription drugs, dental, other medical,
hospital and vision coverage and life insurance for eligible former USSC employees and their
surviving spouses and dependants (collectively referred to as the “OPEB Plans”). A further
Court order dated October 8, 2014, appointed Koskie Minsky LLP as representative legal
counsel for individuals representing all beneficiaries of USSC pension and benefit plans who are
not represented by the USW in these CCAA proceedings (subject to those individuals who
elected to opt out of such representation).
Pursuant to an Order of the Court dated September 28, 2015, benefits payable under the OPEB
Plans shall be suspended after October 9, 2015. In other words, after October 9, 2015, your
entitlement to benefits coverage under the OPEB Plans will be suspended. However, life
insurance coverage will be continued until October 31, 2015.
For eligible prescription drugs, dental, other medical, hospital and vision coverage incurred
under the OPEB Plans on or prior to October 9, 2015, you must submit applicable claims,
invoices, or benefit forms to Green Shield Canada in the normal manner but the submission must
be made prior to October 31, 2015, in order to be reimbursed. If you fail to submit applicable
claims, invoices, or benefit forms to Green Shield Canada prior to October 31, 2015, any eligible
claim shall constitute an unsecured claim against USSC in the CCAA proceeding.
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- 15 While October 31, 2015 is the final deadline to submit applicable claims, invoices, or benefit
forms for expenses incurred on or prior to October 9, 2015, you are strongly encouraged to
submit any claims as soon as possible.
The suspension of coverage under the OPEB Plans does not impact the pension benefits payable
under a registered pension plan maintained by USSC.
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Schedule “B”
Date:

September x, 2015

To:

Gary Howe, President, United Steelworkers Of America (“USW”), Local
1005, on behalf of retirees represented by USW Local 1005 and surviving
spouses of deceased retirees who were represented by USW Local 1005, who
are in receipt of an individual unfunded retiring allowance (“Unfunded RA”)
Andrew Hatnay, Koskie Minsky LLP, Representative Counsel for retirees of
U. S. Steel Canada Inc. (“USSC”) not represented by USW and surviving
spouses of deceased retirees not represented by USW, who are in receipt of an
individual unfunded retirement benefit contract (“Unfunded RBC”) or an
Unfunded RA
Retirees of USSC and surviving spouses of deceased retirees who are in
receipt of an Unfunded RBC or RA

From:

Michael McQuade, President, U. S. Steel Canada Inc.

Subject:

Notice of Cessation of Unfunded RBC and RA Payments

Pursuant to an Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”)
made on September 16, 2014 (the “Initial Order”), USSC commenced court-supervised
restructuring proceedings under the Companies' Creditors Arrangement Act (the “CCAA”). A
further Court order dated October 8, 2014, appointed Koskie Minsky LLP as representative legal
counsel for individuals representing all beneficiaries of USSC pension and benefit plans who are
not represented by the USW in these CCAA proceedings (subject to those individuals who
elected to opt out of such representation).
Pursuant to the Initial Order, USSC was permitted but not required to continue to make payments
to eligible former employees and their surviving spouses who are entitled to receive an Unfunded
RBC or RA, sometimes referred to as an unregistered supplemental pension or retirement
payment, in the ordinary course of business and consistent with existing compensation policies
and arrangements.
On September 28, 2015, the Court ordered that supplemental pension and retirement payments
under the Unfunded RBCs and RAs to all eligible former employees and their surviving spouses
shall cease on and after September 28, 2015. In other words, eligible former employees and their
surviving spouses will not receive any payment under their Unfunded RBC or RA that would
have been payable on or after October 1, 2015.
The cessation of payments under the Unfunded RBCs and RAs does not impact any pension
benefits payable under a registered pension plan maintained by USSC.

166

- 17 -

Schedule “C”
Date:

September x, 2015

To:

Andrew Hatnay, Koskie Minsky LLP, Representative Counsel for employees
of U. S. Steel Canada Inc. (“USSC”) not represented by United Steelworkers
Of America (“USW”), who are in receipt of salary continuance payments and
who are no longer reporting to work at USSC
Employees who are in receipt of salary continuance payments and who are no
longer required to report to work at USSC

From:

Michael McQuade, President, U. S. Steel Canada Inc.

Subject:

Notice of Cessation of Salary Continuance Payments

Pursuant to an Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”)
made on September 16, 2014 (the “Initial Order”), USSC commenced court-supervised
restructuring proceedings under the Companies' Creditors Arrangement Act (the “CCAA”). A
further Court order dated October 8, 2014, appointed Koskie Minsky LLP as representative legal
counsel for individuals representing all beneficiaries of USSC pension and benefit plans who are
not represented by the USW in these CCAA proceedings (subject to those individuals who
elected to opt out of such representation).
Pursuant to the Initial Order, USSC was permitted but not required to continue to make salary
continuance payments to you as an employee who is no longer required to report to work at
USSC, in the ordinary course of business and consistent with existing compensation policies and
arrangements.
On September 28, 2015, the Court ordered that unprocessed salary continuance payments
payable to employees who are no longer actively employed by or providing services to USSC
shall cease on and after November 1, 2015. In other words, employees receiving such salary
continuance payments will not receive payments that would have been payable on or after
November 1, 2015.
The cessation of these salary continuance payments does not impact your eligibility for any
pension benefits under a registered pension plan maintained by USSC.
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