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1 THE CANADI AN COURT: | think now we

2 need to deal -- Judge Gross, we need now to deal

3 wth the request by the Mnitor.

4 THE US COURT: Yes. |Is that what you

5 wererising to address, M. Ruby?

6 MR RUBY. Sonething else, but | can

7  wait

8 THE US COURT: Al right.

9 THE CANADI AN COURT: The Mbonitor has

10 requested in its nmenorandum of June 19, 2014 t hat
11 two |l egal issues be determ ned.

12 The Monitor has referred to the clains
13 on bonds where there is a guarantee and the Mnitor
14 refers to these as crossover bonds, and has

15 requested that the courts now determ ne two | egal
16  issues.

17 Firstly, whether the holders of the

18 crossover bonds clains are legally entitled in each
19 jurisdiction to claimor receive any anounts under
20 the relevant indentures, above and beyond the

21  outstanding principle debt and prepetition

22 interest; that is, nanely, above and beyond $4. 092
23 billion US; and secondly, if determ ned that the

24  hol ders of the crossover bonds clains are so

25 entitled, what additional anmounts are such hol ders
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1 entitled to so claimand receive.
2 The request by the Mnitor is supported
3 by Nortel Networks UK Pension Trust Limted, the
4 Canadian Creditors Commttee, and WI m ngton Trust
5 NA. The Monitor's request is opposed by the US
6 Debtor, by the Unsecured Creditors Conmttee, by
7 the Ad Hoc Bondhol ders, by Bank of New York Mell on,
8 and by the Law Debenture Trust Conpany of New York
9 | do not intend to deal with all of the
10 argunents pro and con; rather, | wll provide brief
11 reasons for ny decision, and Judge G oss and | have
12 each agreed, have each cone to the sane concl usion,
13 and that conclusion is that these two issues raised
14 by the Monitor should now be dealt wth.
15 The ampunt of postpetition interest
16 clained is of crucial significance. To the end of
17 2013, it is $1.6 billion, so it is grow ng beyond
18 that now That's to be put in context of the
19 assets in the |l ockbox of $7.3 billion that is
20 apparently not earning nmuch interest at all.
21 We are not in a position to know with
22 any certainty what effect a decision on this claim
23 wll have on settlenment discussions. W are not
24 party to those discussions. |t appears to ne that
25 know ng what the position is on the issue, one way
((c\) Neesons Associates !lﬁ*: | WWWw.neesoncourtreporting.com
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1 or the other, cannot hurt those discussions.
2 We are told that further settlenent
3 discussions can be held next week and that is all
4 to the good.
5 However, what we propose to order wil|
6 not affect the ability of the parties to negotiate
7 further next week. Negotiations and conprom ses
8 are the stuff of CCAA proceedings.
9 However, this issue has been known
10 since the Rockstar transaction in 2011 and has not
11  been settled. It is also the case that three
12 nediations and discussions for a week, a few weeks
13 ago, have all failed. It is not at all sure that
14  further discussions will achieve a settlenent while
15 this issue remains outstandi ng.
16 | see no prejudice to anyone in having
17 this issue now dealt with. The longer it festers,
18 the higher the legal fees will undoubtedly be.
19 Legal fees in this case are of huge concern to the
20 courts and to the pensioners and other claimnts,
21 and they are hardly m nor.
22 If there are going to be appeals, so be
23 it. That likely would be the case in any event,
24 and if so, the sooner the better.
25 The success or failure of the
((c\) NeesontAssociares WL WWWw.neesoncourtreporting.com
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1 bondhol ders' claimfor interest will have an
2 inportant and | arge effect on the Canadi an Estate,
3 and on the clains of the pensioners and of the
4 disability claimnts. The sooner that is decided,
5 the better.
6 In their allocation pleadings, the US
7 interests assert an allocation that wll result in
8 the US Estate being solvent and their expert
9 evidence is to that effect. This, of course, is
10  perhaps a US bankruptcy issue, but | would observe
11 that while allocation issues have yet to be
12  decided, one cannot, at this stage, say that the US
13 Debtors' allocation position will not be accepted.
14 It is not unknown in Canada to have
15 issues decided in CCAA proceedi ngs on clains
16 involving potential issues. 1In Re: Sino Forest
17  Corporation, 2012 ONSC 4377, affirmed 2012 ONCA
18 816, an issue was decided in a class action by
19 sharehol ders as to whether those clains were equity
20 clains, and whether the auditor's clains for
21 indemity, if they ultimately were Iliable, would be
22 equity clainms. It was contended, w thout success,
23 that the notion was premature and the issue was
24  deci ded.
25 It is also the case under the Ashnore
((c\) Neesons Associates !lﬁ*: | WWWw.neesoncourtreporting.com
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1 v. Corporation of Lloyd' s principles that this

2 issue can now, and in ny view should now, be

3 determ ned.

4 | would also add it is not at all clear

5 to nme why there needs to be any Plan of Conprom se

6 in Canada. The assets have been sold, there is no

7 continuing business of any kind, and |iquidating

8  CCAA proceedi ngs are now comonpl ace.

9 It appears to ne to be a straight |ega
10 issue. It would be exceedingly surprising if this
11 I ssue had not been thoroughly researched by now,

12 and the nenoranda that we have received gives sone
13 indication that that is so.

14 What we propose is the matter be

15 scheduled for argunent in July, at sone point after
16 the start of the clains portion of the trial. W
17  propose July 8, | beg your pardon, July the 11th,
18 it works for both courts.

19 If there is some other tine in July

20 acceptable to all the interested parties and there
21 Is an issue with July 11th, we will consider that
22 request if it is received this week.

23 My conclusion and Order is that the two
24 issues raised by the Monitor be schedul ed for

25 argunent on July the 11th, unless otherw se ordered
((c\) Neesons Associates !lﬁ*: | WWWw.neesoncourtreporting.com
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1 for a different date in July, and that the briefs
2 to be exchanged and filed should be done so no
3 later than July the 8th. That concludes ny
4 remar ks
5 THE US COURT: Well, | join Justice
6 Newbould in his ruling that we ought to hear the
7 what | wll call the interest issues at this tine.
8 First let ne dispel the concerns that |
9 previously ruled on this issue and determ ned at
10 that time that the issue was premature for
11 determ nation and advisory in nature. As an
12 elderly client used to tell ne in her broken
13 English, "What was ain't."
14 And | have now heard or will have
15 heard -- | guess | have now heard really all of the
16 evidence on allocation. A finding that the United
17 States Estate is solvent is not assured, but | have
18 to observe that the only parties pressing a
19  net hodol ogy which woul d render the US Estate
20 insolvent is really persuading the Court that it
21  should proceed with this discrete |egal issue at
22 this tine.
23 And while it is certainly true that
24 there are other issues in the case, there is one
25 issue that can be decided and shoul d be deci ded at
((c\) Neesons Associates !lﬁ*: | WWWw.neesoncourtreporting.com
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1 this tinme as this case otherw se continues really
2 wthout an end in sight. It is fair to say that
3 the interest issues are ones which will require
4 decision at sonme point, and this is as good a tine
5 as any.
6 So |let me observe that ny earlier
7 decision not to hear the interest issue did not
8 result in the parties being able to fornulate a
9 conprom se. Mybe doing so now will have that
10  beneficial result.
11 As for a concern about appeals and the
12 inpact of appeals on the progress of these cases, |
13 really consider that possibility to be virtually
14  nonexistent. Before anyone would take an appeal on
15 less than all of the issues in this case, in
16 effect, an interlocutory appeal, | would urge them
17 to read the decisions of the Third Crcuit. And I
18 think that the Third Grcuit made it clear that
19 this case has to proceed to a concl usion and
20 wthout interruption.
21 As far as whether this requires
22 analysis as if there were a notion for reargunent
23 pending, | consider this really to be nore of a
24 matter of case managenent. And even if the
25 reargunent standard were applicable, | have heard
((c\) NeesontAssociares WL WWWw.neesoncourtreporting.com
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1 in the past few weeks nothing but new evidence,
evi dence which | had not considered and which was
still in the process of being fornul ated when |

previously ruled that | would not hear the interest

2

3
4

5 issues.
6 The concern that this is not a matter

7 subject to the joint jurisdiction of the Canadi an

8 and US Courts is simlarly a nonstarter issue.

9 Justice Newbould and I will decide the issues

10 confronting us separately. But nore inportantly,
11 while we will do so independently, we wll also be
12 acting in the spirit of Chapter 15 cases; that is,
13 with cooperation in scheduling, fair and efficient
14 administration, and for the protection and

15 nmaxi m zation of debtors' assets. And that |anguage
16 can be found in a nunber of cases, including the

17 ABC Learning decision by the Third Circuit.

18 It is true, as the US Debtors posit,

19 that there are other factual and |legal issues in
20 these cases. So why spotlight the interest issue?
21 Because after five and a half years and a fortune

22 in admnistrative costs, we can and we should. It

23 may not help the parties, but it wll not hurt, and

24 it will bring sone senblance of resol ution.
25 And | wll note that before we can
(((\) NeesontAssociares WL WWWw.neesoncourtreporting.com
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1 render our decision on these interest issues,
2 perhaps the parties can use the $1.6 billion spread
3 between no interest and interest at the contract
4 rate to cone to sone acconmodati on.
5 And with that, | would say that we are
6 prepared to consider any scheduling requests which
7 would have us hear you in July. But again, we have
8 discussed the July 11 date.
9 M. Lowent hal .
10 THE CANADI AN COURT: July 11 date.
11 THE US COURT: Yes.
12 THE CANADI AN COURT: Yes. And | might
13 just say on that score, Judge Gross, | know there
14 is a tel ephone conference schedul ed for Friday
15 norning at 10:00 to deal with docunent issues in
16 the Canadian clains case in July. Wat | can
17 suggest to the parties is if there is a problem
18 wth that July 11 date, perhaps you can alert us
19 and we can take it up at the conference call. W
20 can have Judge G oss participate to the extent we
21 are dealing with that date --
22 THE US COURT: Sure.
23 THE CANADI AN COURT: -- on Friday
24  norning.
25 THE US COURT: | see M. Lowenthal here
((c\) Neesons Associates !lﬁ*: | WWWw.neesoncourtreporting.com
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