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OVERVIEW 

. Through the 2008 Agreement for the Recognition of the Qalipu 

Mi'kmaq Band (the "2008 Agreement"), the Federation of 

Newfoundland Indians ("FNI") and the Government of Canada 

("Canada") settled a Federal Court action (T-129-89) that sought 

registration under the Indian Act, R.S.N.L. 1985, c. 1-5 ("Indian Act), for 

FNI members. The 2008 Agreement provided an opportunity for 

individuals, not just FNI members, to apply for membership ("Founding 

Membership" or "Founding Member") in the Qalipu Mi'kmaq First 

Nation ("Qalipu"), by submitting evidence to show that they met the 

membership criteria. The criteria had to be met as of the date that 

Qalipu was formed, which ultimately occurred on 22 September 2011. 

2. In 2013, the FNI and Canada made an agreement (the "Supplemental 

Agreement") to ensure the evidentiary requirements for Founding 

Membership were consistent with the criteria established in the 2008 

Agreement and to provide better particulars of the evidence an 

applicant had to provide to meet those criteria. 

3. The Appellant, Gerald Brake ("Brake"), applied for Founding 

Membership and was rejected on the basis that he did not provide the 

necessary evidence required under the Supplemental Agreement. He 

commenced a judicial review application challenging the validity of the 

Supplemental Agreement and the rejection of his application. He 

subsequently brought a motion to convert his application to an action 

seeking damages and to certify that action as a class action on behalf 

of applicants who had their applications rejected in accordance with 

the Supplemental Agreement (the "Motion to Convert/Certify"). 

4. The Motion Judge dismissed the Motion to Convert/Certify holding that 

the test for certification, and therefore conversion, had not been met. 



In reaching his decision the Motion Judge determined that the class 

sought to be certified by Brake was overly broad and predicated on an 

unsubstantiated presumption that, but for the Supplemental 

Agreement, Brake, and all class members, would have achieved 

Founding Membership. He further held that the administrative law 

issues relevant to determining eligibility for Founding Membership 

could be more efficiently determined through a lead judicial review/test 

case. 

5. The Motion Judge's decision permits the primary issue that should be 

of concern to the parties; i.e. who is eligible for Founding Membership 

following a determination of the validity of the Supplemental 

Agreement or the reasonableness of its provisions, to be determined in 

a practical and efficient manner. An approach that determines the 

administrative law issues forming the basis of Brake's proposed 

Statement of Claim not only achieves this goal, but also completes an 

interim step that is required before there can be consideration of a 

class or common issues and a crystallization of damages. Given that 

a court cannot step into the role of the Enrolment Committee or Appeal 

Master to evaluate or reassess the Founding Membership eligibility of 

rejected applicants, this administrative process must be completed 

before a class can be objectively determined and any damages 

crystallized. The Motion Judge's decision is therefore entirely proper, 

made without any palpable and overriding error, and the appeal ought 

to be dismissed. 
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PART I — FACTS 

Background to the 2008 Agreement 

6. The FM is a not-for-profit corporation continued under the Province of 

Newfoundland and Labrador's Corporations Act, R.S.N.L. 1990, c. C-

36. 

Affidavit of Brendan Sheppard, sworn 10 October 
2017 ("Sheppard Affidavit"), para. 3, Appeal Book, 

Vol. 4,Tab 12, p. 1252. 

7, Upon Newfoundland and Labrador's entry into Confederation, Mi'kmaq 

living on the island of Newfoundland were not recognized to be eligible 

for registration under the Indian Act. The FNI and the Chiefs of its then 

six affiliated bands commenced an action in T-129-89 in the Federal 

Court to obtain a declaration that the FNI's members were eligible for 

registration under the Indian Act. 

Sheppard Affidavit, paras. 5-6, 
Appeal Book, Vol. 4, Tab 12, p. 1253. 

8. In or around 2002, the FNI and Canada pursued exploratory 

discussions to determine whether the Federal Court action could be 

settled. The exploratory discussions resulted in a proposal to allow all 

Mi'kmaq on the island of Newfoundland, except for those who were 

members of the Conne River Band, to be registered under the Indian 

Act as members of a landless band. A landless band meant that no 

lands would be set aside as a reserve upon Qalipu's creation. 

Sheppard Affidavit, paras. 14-15, 
Appeal Book, Vol. 4, Tab 12, p. 1255. 
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9. In late 2003, Canada and the FNI commenced preliminary negotiations 

to assess whether the Federal Court action could be settled based on 

Canada's agreement to establish a landless band. The preliminary 

negotiations included a series of consultations with FNI members in 

the communities where their bands were located. Those consultations 

reflected a consensus that FNI members supported the concept of a 

landless band, but still wished to be registered through the Indian Act 

as members of their current communities. 

Sheppard Affidavit, para. 16, 
Appeal Book, Vol. 4, Tab 12, p. 1256. 

10. Negotiations continued between Canada and the FNI on an 

Agreement-in-Principle (the "AiP") to address the creation of a landless 

band and the cessation of the Federal Court action. During those 

negotiations, the FNI sought community-based eligibility for Founding 

Membership. 

Sheppard Affidavit, paras. 21-22, 
Appeal Book, Vol. 4, Tab 12, pp. 1257-1258. 

11. Once negotiations of the AiP were completed, the AiP had to be 

ratified by both parties. The FNI ratified the AiP following a ratification 

vote conducted amongst FNI members. Canada also ratified the AiP. 

The AiP was signed by both parties on 23 June 2008 to become the 

2008 Agreement. 

Sheppard Affidavit, paras. 34 - 36 
Appeal Book, Vol. 4, Tab 12, p. 1261. 
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The Criteria for Founding Membership 

12. Pursuant to the 2008 Agreement, an Enrolment Committee, 

comprising two representatives appointed by Canada, two 

representatives appointed by the FNI, and a Chair appointed by both 

parties, was tasked with reviewing applications to determine whether 

the applicants provided the requisite evidence to meet the Founding 

Membership criteria. An Enrolment Committee decision on an 

application could be appealed by Canada, the FNI, and/or the 

applicant, to an Appeal Master appointed by the parties. 

Sheppard Affidavit, Exhibit G, Chapters 4.2 — 4.3, 
Appeal Book, Vol. 4, Tab 12G, pp. 1376 -1382. 

13. The criteria for Founding Membership are contained in section 4.1 of 

the 2008 Agreement. Not only did applicants have to prove their 

Canadian Indian ancestry, they also had to establish (i) membership in 

a Newfoundland Pre-Confederation Mi'kmaq community or the 

existence of an ancestor who was a such member and, on the date of 

Qalipu's formation, (ii) self-identification as a Member of one of the 67 

geographic locations of the Mi'Kmaq Group of Indians of 

Newfoundland listed in the 2008 Agreement, and (ii) acceptance by the 

group as one of its members. Being a "Member" of the "Mi'kmaq 

Group of Indians of Newfoundland" required that an applicant have a 

"current and substantial connection" to the group. 

Sheppard Affidavit, paras. 36 - 38, Appeal 
Book, Vol. 4, Tab 12, pp. 1261 - 1262. 

14. Part 2, Page 2 Statements/Privacy and Applicant ("Part 2") of the 

application form for Founding Membership, read, in part: 
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 , am a member of the Mi'kmaq 
Group of Indians of Newfoundland and I hereby request 
that I be included in the Founding Members List of the 
Qalipu Mi'kmaq First Nation Band ... 

Signature 
Date 

Affidavit of Gerald Brake sworn 12 June 2017 ("Brake 
Affidavit"), Exhibit A, Appeal Book, Vol. 1, Tab 7A, p. 114. 

15. Annex 'A' to the 2008 Agreement contained guidelines by which 

applications were to be assessed by the Enrolment Committee. 

Section 24 of those guidelines addressed the basis upon which an 

applicant would meet the requirement for self-identification: 

Self-Identification 

24. A signed application form constitutes sufficient 
evidence that the applicant self-identifies as a Member 
of the Mi'kmaq Group of Indians of Newfoundland. 

Sheppard Affidavit, para. 57, Exhibit G, Appeal 
Book, Vol, 4, Tabs 12, 12G, pp. 1267 --• 1268, 1397

16. Applicants who did not reside in one of the 67 geographic locations of 

a Mi'kmaq group listed in the 2008 Agreement had to meet the group 

acceptance criterion by submitting evidence that they had frequent 

visits and/or communications with resident members of those locations 

and maintained Mi'kmaq culture and way of life before Qalipu's 

formation. 

Sheppard Affidavit, para. 36, Exhibit G, Appeal Book, 
Vol. 4, Tabs 12, 12G, pp. 1261, 1397, 1402 1403. 

17, Qalipu was formed on 22 September 2011 thereby making it the date 

on or before which applicants had to demonstrate that they met the 
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self-identification and group acceptance criteria for Founding 

Membership. 

Sheppard Affidavit, paras. 37, 47, Appeal Book, 
Vol. 4, Tab 12, pp. 1261 - 1262, 1264 - 1265. 

Background to the Supplemental Agreement 

18. Ultimately 100,674 applications for Founding Membership were 

received by the Enrolment Committee. It became clear in the summer 

of 2012 that there would not be enough time for the Enrolment 

Committee to consider all the applications that had been submitted 

before the process was due to end on 30 November 2012 as 

stipulated in the 2008 Agreement. Brendan Sheppard, then FNI 

President, wrote to Aboriginal Affairs and Northern Development 

Canada to seek an extension of the deadline to permit the Enrolment 

Committee to review all the applications. 

Affidavit of Keith Desjardins, affirmed 11 October 2017 
("Desjardins Affidavit"), para. 24, Appeal Book, 

Vol 4, Tab 11, p. 1174. 

Sheppard Affidavit, para. 50, Exhibit I, Appeal Book, 
Vol. 4 Tab 12, p. 1265; Vol. 5, Tab 121, pp. 1478 -1475,. 

19. Before 30 November 2012, the FNI appealed four Enrolment 

Committee decisions holding the self-identification criterion had been 

met by applicants signing Part 2 of the application after 22 September 

2011. The FNl's position was that signing Part 2 could not meet the 

self-identification criterion after Qalipu's formation. No decision was 

rendered on the appeals prior to the expiration of the time set in the 

2008 Agreement for the Appeal Master to rule on appeals. 

Sheppard Affidavit, paras. 51-52, Exhibit J, Appeal Book, 
Vol. 4, Tab 12, p. 1265 -1266; Vol. 5, Tab 12J, pp. 1480 -1482. 
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20. Canada appealed at least 69 Enrolment Committee decisions towards 

the end of the four-year period for the submission of applications on 

the basis that the applicants had not provided sufficient evidence to 

show acceptance as a Member of the Mi'kmaq Group of Indians of 

Newfoundland. The Appeal Master granted 42 of those appeals. 

Sheppard Affidavit, para. 55, Appeal Book, 
Vol. 4, Tab 12, pp. 1266 -1267. 

21. Through the Supplemental Agreement signed in 2013, the FNI and 

Canada agreed to extend the time for the Enrolment Committee to 

review the applications that had been submitted. 

Sheppard Affidavit, para. 53, Appeal Book, 
Vol. 4, Tab 12, p. 1266. 

22. Pursuant to the Supplemental Agreement, applicants applying after 

Qalipu's formation on 22 September 2011 could not rely solely on 

signing Part 2 of the application after that date to meet the self-

identification requirement. They had to provide at least one of the 

documents listed in an amended section 24 of Annex 'A' to the 2008 

Agreement. 

Sheppard Affidavit, paras. 66-57, Exhibit K, Appeal Book, 
Vol. 4, Tab 12, pp. 1267 —1268; Vol. 5, Tab 12K, pp. 1488 - 1490. 

23. Due to the number of Enrolment Committee decisions overturned by 

the Appeal Master following Canada's appeals, the FNI and Canada 

were concerned that the Enrolment Committee had been applying the 

group acceptance criterion contrary to the requirements of the 2008 

Agreement since the commencement of the enrolment process. In 

light of this concern, a Directive was attached to the Supplemental 

Agreement to give better particulars of the evidence that an applicant 

should submit to meet that criterion. The Supplemental Agreement 

also directed that the Enrolment Committee reassess applications, 

including those submitted by applicants who had become Founding 
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Members, to determine whether they had provided sufficient evidence 

to meet the group acceptance criteria in accordance with the evidence 

sought by the parties through the Supplemental Agreement. 

Sheppard Affidavit, para. 55, Exhibit K, Appeal Book, Vol. 4, 
Tab 12, pp. 1266 —1267; Vol. 5, Tab 12K, pp. 1493 -1501. 

24. Following the Supplemental Agreement, the Enrolment Committee 

assessed applications on a sequential basis. It first assessed whether 

an applicant met the self-identification criterion before assessing 

whether the group acceptance, ancestry, and connection to a Pre-

Confederation MrKmaq community criteria were met. If the applicant 

failed to satisfy the self-identification criterion, the Enrolment 

Committee did not assess evidence applicable to the remaining 

criteria. Evidence regarding ancestry was not assessed if an applicant 

did not meet the group acceptance criterion. 

Desjardins Affidavit, pars. 28, 
Appeal Book, Vol. 4, Tab 11, p. 1177. 

Brake Application 

25. Brake applied for Founding Membership on 5 November 2011. Upon 

review of his application the Enrolment Committee determined that he 

did not to meet the self-identification criterion and his application 

accordingly was denied. 

Gerald Brake Affidavit, para. 10, 
Appeal Book, Vol. 1, Tab 7, pp. 105 -107. 

26. Brake commenced an application for judicial review of the 

Enrolment Committee's decision naming Canada as the sole 

Respondent. He sought to quash the Enrolment Committee's 

rejection of his application for Founding Membership or have the 
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decision set aside and his application reassessed in accordance 

with directions issued by the court.1

Judicial Review Application, paras. 1(e), (f), 
Appeal Book, Vol. 1, Tab 3, p. 46. 

27. Subsequent to his filing of the judicial review application, Brake 

brought the Motion to Convert/Certify. Gerald Collins ("Collins"), 

who is a Founding Member, filed an affidavit in support of the 

Motion to Convert/Certify. Collins stands to have his Founding 

Membership revoked after the Enrolment Committee, upon 

reassessment of his application, determined that he had not 

provided sufficient evidence to meet the group acceptance criterion. 

Affidavit of Gregory Collins, sworn 16 June 2017, 
paras. 7 — 8, Appeal Book, Vol. 1, Tab 8, p. 245. 

28. The FN! was not named as a defendant in the original proposed 

Statement of Claim that was subject to the Motion to 

Convert/Certify. It was named however, as a defendant in a second 

proposed Statement of Claim that was filed as part of Brake's 

Motion Record on the Motion to Convert/Certify. The proposed 

amendment to the Statement of Claim does not plead a cause of 

action against the FNI. It seeks to add the relief sought in the 

judicial review application to quash or set aside the Enrolment 

Committee's decision on his application and have it reassessed.2

Proposed Statement of Claim, Second Proposed 
Statement of Claim, Appeal Book, Vol. 1, Tabs 4, 5. 

The FNI applied and was ordered (on consent) to be added as a Respondent to the judicial 
review application due to its being a person affected by an Order arising from a determination 
of that application. 

2 The FNI continues to have an interest in the determination of the judicial review issues 
raised in the proposed Statement of Claim. The proposed conversion of the judicial review 
application however, does not warrant it being added as a defendant to the claim since there 
is not any relief sought against it. Should the action be converted, the FNI would seek to 
address the issues raised on judicial review in a capacity other than as a party-defendant. 
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The Decision 

29. The Motion Judge appropriately addressed the Motion to 

Convert/Certify by assessing whether the requirements of Rule 

334.16 of the Federal Courts Rules were met. While the Motion 

Judge held that Brake and Collins were suitable representative 

plaintiffs and a reasonable cause of action had been established, 

Brake's proposed class of "all individuals whose applications for 

Qalipu Band membership were rejected in accordance with the 

2013 Supplemental Agreement" was overly-broad because it 

included applicants who also would have been rejected under the 

2008 Agreement and assumed that all terms of the Supplemental 

Agreement would be struck down. The Motion Judge, who had 

previously heard the judicial review issues on a test case 

challenging the Supplemental Agreement and the reasonableness 

of its provisions, held that the preferable procedure was to first 

determine the administrative law issues raised in Brake's judicial 

review application through a lead judicial review/test case in order 

to identify the class that could pursue private law claims. 

Determining the administrative law issues in this manner would be 

without prejudice to any future claim or motion for certification being 

made by rejected applicants who are subsequently found to qualify 

for Founding Membership. 

Decision of the Honourable Mr. Justice Zinn (the 
"Decision"), paras. 3, 65, 68, 73 - 74, 79, Appeal Book, 

Vol. 1, Tab 2, pp. 11, 33 — 34, 36. 

Wells v. Canada (Attorney General), 2018 FC 483. ("Wells', 
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PART II — THE ISSUE 

30. The issue to be determined on this appeal is whether the Motion 

Judge committed a palpable and overriding error in refusing to 

convert Brake's judicial review application to an action and certify 

the converted action to a class action. 

PART III — SUBMISSIONS 

(i) Standard of Review 

31, This Court has held that where certification as a class action is 

sought in association with a motion to convert a judicial review 

application to an action, the assessment whether to permit 

conversion should be based on applying the test for certifying an 

action as a class action: 

A desire to seek certification of a class action is a 
relevant consideration on a motion to convert a judicial 
review into an action under subsection 18.4(2) of the 
Federal Courts Act. However, such desire is not 
sufficient to justify conversion. 

The matters relevant for consideration on an 
application for conversion for the purpose of certifying a 
class action include those in rule 299.18, As a practical 
matter, the applications for conversion and certification 
should be heard and considered together unless a 
party can demonstrate prejudice in doing so. Then, 
where the applications for conversion and certification 
are considered together, if the test for certification is 
satisfied, a conversion order should be made and it 
should immediately be followed by an order certifying 
the class action. 

Tihomirovs v. Canada, 
2005 FCA 308, paras. 22 - 23. ("Tihomirovs") 
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32. This Court and others have confirmed that decisions of judges hearing 

certification motions are entitled to substantial deference with respect 

to their decisions. Such deference has been deemed appropriate in 

light of the unique nature of certification orders and the special 

expertise developed by judges on these motions, which necessitate 

the consideration of a number of factors in properly assessing the 

certification criteria. 

R v. John Doe, 2016 FCA 191, para. 28. ("John Doe") 

Pearson v. Inca Ltd. 
(2005), 78 O.R. (3d) 641 (Ont. C.A.), para. 43; cited with 

approval by the Supreme Court of Canada in Fischer v. IG 
Investment Management Ltd., 2013 SCC 69, para. 65. ("Fischer") 

33. Rule 334.16 (formerly Rule 299.18) outlines the considerations to 

be assessed by a Motion's Judge in determining whether an action 

shall be certified as a class action: 

334.16 (1) Subject to subsection (3), a judge shall 
certify an action as a class action if 

(a) the pleadings disclose a reasonable cause of 
action; 

(b) there is an identifiable class of two or more persons; 

(c) the claims of the class members raise common 
questions of law or fact . . . 

(d) a class action is the preferable procedure for the fair 
and efficient resolution of the common questions of law 
or fact; and 

(e) there is a representative plaintiff who 

(i) would fairly and adequately represent the interests 
of the class, 
(ii) has prepared a plan for the action that sets out a 
workable method of advancing the action on behalf of 

13 



the class and of notifying class members how the 
proceeding is progressing, 

(iii) does not have, on the common questions of law or 
fact, an interest that is in conflict with the interests of 
other class members, and 

(iv) provides a summary of any agreements respecting 
fees and disbursements between the representative 
plaintiff and the representative plaintiff's solicitor. 

(2) All relevant matters shall be considered in a 
determination of whether a class action is the 
preferable procedure for the fair and efficient resolution 
of the common questions of law or fact, including 
whether 

(d) other means of resolving the claims are less 
practical or less efficient. 

34. The FNI agrees with Brake's position that the first criterion to be 

considered under Rule 334.16(1) (the "Certification Test") is subject to 

the correctness standard. The FNI does not take any issue with the 

Motion Judge's determination that Brake has raised a reasonable 

cause of action based on the public law issues raised in his claim. 

The FNI defers to Canada's submissions as to whether the Motion 

Judge properly applied this component of the Certification Test to the 

private law claims made solely against Canada. However, the FNI 

disagrees with Brake's submission at paragraph 30 of his 

Memorandum of Fact and Law that the correctness standard applies to 

the remaining four criteria. 

35. In particular, the FNI disagrees with Brake's assessment of the Motion 

Judge's analysis of the criteria set out in Rules 334.16(1)(b) and (d) as 

giving rise to an "erroneous finding of the trial judge [that] can be traced 
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to an error in his or her characterization of the legal standard" so as to 

attract the correctness standard. 

Appellant's Memorandum of Fact and Law, paras. 29-30. 

36. In accordance with this Court's decision in Tihomirovs, the Motion 

Judge assessed the Motion to Convert/Certify in accordance with 

the Certification Test. The FNI submits that the Motion Judge 

properly considered the questions of mixed fact and law applicable to 

the remaining criteria for certification and his decision is subject to 

deference unless it can be demonstrated by Brake that a palpable and 

overriding error was committed by the Motion Judge in reaching his 

conclusions. 

Decision, para. 51, Appeal Book, Vol. 1, Tab 2, p. 29. 

John Doe, paras. 30-33. 

Condon v. R., 2015 FCA 159, [2015] F.C.J. No. 803 (F.C.A.). 

37 This Court has defined the circumstances under which palpable and 

overriding error will justify appellate intervention with a decision 

rendered by a lower court: 

"Palpable" means an error that is obvious. 
"Overriding" means an error that goes to the very 
core of the outcome of the case." 

South Yukon Forest Corp. v. Canada, 
2012 FCA 165, para. 46. 

38. The FNI submits that the Motion Judge properly considered whether 

the Enrolment Committee and Appeal Master might have to evaluate 

and assess the Founding Membership eligibility of rejected applicants, 

under the 2008 Agreement and subsisting provisions of the 

Supplemental Agreement, following a determination of the 

administrative law issues raised in Brake's application before there can 

be an objectively identifiable class. The Motion Judge also considered 
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whether there were options available that factually would allow those 

administrative laws issues to be determined in a more practical and 

efficient manner than through trial. In coming to a conclusion that the 

administrative law issues should be determined in accordance with the 

judicial review process initiated by Brake, the Motion Judge made no 

obvious error impacting the outcome of the case. 

(ii) The Rejection of the Motion to Convert/Certify 

The Proposed Class is Overly Broad 

39. Brake's motion seeks certification for "all individuals whose 

applications for Qalipu Band membership were rejected in 

accordance with the 2013 [Supplemental] Agreement" 

Affidavit of James Sayce, sworn June 13, 2017 ("Sayce 
Affidavit"), para. 18, Appeal Book, Vol. 2, Tab 9, p. 289. 

40. Brake's application for Founding Membership was rejected for 

failing to provide evidence of self-identification prior to 22 

September 2011, the date of Qalipu's formation. Yet, as noted by 

the Motion Judge, his proposed claim is "predicated on his 

application having been improperly assessed" due to the 

Supplemental Agreement not having been ratified as the 2008 

Agreement had been and because the enrolment process and the 

entire assessment process were unfair. 

Decision, para 55, Appeal Book, Vol. 1, Tab 2, p. 30. 

41 The Motion Judge, after hearing a separate proceeding challenging 

the validity of the Supplemental Agreement and the reasonableness 

of its amendments to the evidentiary requirements to meet the self-

identification criterion, upheld the parties' right to amend the 
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evidentiary requirements but struck a provision that denied 

applicants (rejected on the self-identification criterion) an opportunity to 

appeal the decision. This decision reveals the potential impact that 

decisions rendered on the administrative law issues can have on the 

make-up of the proposed class applicants who are unable to provide 

the evidence specified in the Supplemental Agreement to meet the 

self-identification criterion or who do not successfully appeal the 

Enrolment Committee's decision would not be able to sustain a claim 

based on an averment that their applications were improperly 

assessed, thus eliminating the basis for their membership in the 

proposed class. 

Wells, supra. 

42. Brake's intention to challenge the Enrolment Committee's rejection 

of his application is a fundamental factor in making the class he 

seeks to represent overly broad. By seeking to set aside the 

Supplemental Agreement, Brake would have his eligibility for 

Founding Membership determined in accordance with the 2008 

Agreement by the Enrolment Committee. Brake's inclusion in the 

class (and the inclusion of others) is predicated on the assumption 

that but for the Supplemental Agreement, he (and other proposed 

class members) would have qualified for Founding Membership 

under the 2008 Agreement. 

Second Proposed Statement of Claim paras. 
1(d), (e), Appeal Book, Vol. 1, Tab 5, p. 74. 

43. Under the terms of the 2008 Agreement, the determination of 

eligibility for Founding Membership is made at first instance by the 

Enrolment Committee. After the Supplemental Agreement came into 

effect, the Enrolment Committee conducted its assessment of 

individual applications on a sequential basis. Applicants who did 

not meet the self-identification criterion were not further assessed 
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to determine if they met the remaining criteria. Applicants meeting 

the evidentiary requirements of self-identification but not group 

acceptance were not further assessed to see if they met the criteria 

of ancestry, which would have included connection to a pre-

Confederation Mi'kmaq community. 

Desjardins Affidavit, pares. 23h, 24, 28, 
Appeal Book, Vol. 4, Tab 11, pp. 1174, 1175, 1177. 

44. Brake has an obligation on the Certification Test to present an 

evidentiary basis to support the allegations that all of the proposed 

class members can be identified objectively and suffered the loss 

claimed. The FM submits that Brake has failed to meet both 

obligations 

Hollick v. Toronto (City), 2001 SCC 68, para. 19. ("Hollicks) 

Western Canadian Shopping Centres Inc. 
v. Dutton, 2001 SCC 46 para. 38. 

45. Should the determination of administrative law issues impact the 

Supplemental Agreement or any of its provisions, the Enrolment 

Committee will have to complete an assessment of evidence not 

previously reviewed to determine whether the remaining Founding 

Membership criteria have been met in accordance with the 2008 

Agreement. Furthermore, each of the FNI, Canada, and/or the 

applicant would have a right to appeal any decision arising out of 

the review of those determinations. Until that process is completed, 

it is not possible to finalize the class of persons who would have 

qualified for Founding Membership but for the Supplemental 

Agreement. 

46. In his written submissions in support of the within appeal, Brake 

submits that a class is not overbroad if it includes members who will 
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not ultimately be successful in their individual claims, relying on a 

decision of the Ontario Superior Court. 

Appellant's Memorandum of Fact and Law, pares. 66, 67. 

Ontario v. Mayotte, 2010 ONSC 3765 ("Mayotte"). 

47 In Mayotte, the court recognized that while a representative plaintiff 

may succeed in a common issues trial, individuals may have to 

establish causation and/or the incurrence of injury to qualify for 

damages. The distinction in that case is that the class members 

could be identified based on the definition of the class. In this case, 

individuals who would be entitled to assert individual claims will not 

be known until the administrative review process is completed. As 

stated above, the proposed class may include individuals who 

would have their applications rejected if assessed in accordance 

with the 2008 Agreement and therefore would have no basis to be 

included within the proposed class. 

48. The FN1 submits that Brake's position, if accepted, would result in the 

court below, following a common issues trial, effectively having to 

determine Founding Membership, a process implemented through an 

administrative tribunal. In determining issues of causation, the court 

would have to make an assessment that, but for the Supplemental 

Agreement, the applicants would have achieved Founding 

Membership so as to warrant an award of damages. Such a process 

would improperly usurp the role of the Enrolment Committee in 

assessing whether an applicant meets the Founding Membership 

criteria. 

49. Neither this Court nor the court below is in a position to grant Brake 

Founding Membership. Any relief sought through judicial review 
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cannot impact substantive rights; i.e. make an applicant a Founding 

Member. This exceeds the limits of procedural relief that can be 

granted through the judicial review process. 

Agraira v. Canada (Public Safety and Emergency 
Preparedness), 2013 SCC 36 (CanLit), para. 97. 

Preferable Procedure is Judicial Review through a Test Case 

50. The Motion Judge conducted the assessment on the Motion to 

Convert/Certify in accordance with this Court's ruling [consistent 

with Rules 334.16(1)(4(2)(d)] that alternative procedures should 

form part of the analysis when considering how issues brought 

before the court may best be determined in a practical and efficient 

manner: 

To answer the Minister's concern that conversion 
for the purpose of certifying a class action defeats 
the purpose of judicial review, the question of the 
preferable procedure is a matter to be taken into 
account in the conversion/certification proceeding. 
The Court will look at the questions of practicality 
and efficiency and which procedure will provide the 
least difficulty for resolving the matter. For 
example, a multiplicity of judicial review 
proceedings, which a class action might avoid, 
might also be avoided if the parties agree to treat 
one judicial review as a test case for other judicial 
reviews dealing with the same issue. These and 
other considerations should allow the Court to 
determine whether to grant conversion and 
certification. 

Tihomirovs, supra, para. 19. 

51. In considering whether a class proceeding is a preferable procedure 

for determining issues in a claim, a court must assess the preferability 
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of "all reasonably available means of resolving the class members' 

claims", 

HoHick, supra, para. 31. 

Fischer, supra, para. 19. 

52. The analysis of the Motion Judge identified a lead judicial 

review/test case as an option for addressing the administrative law 

issues that stood to impact determinations for Founding 

membership eligibility. The FNI submits that not only does judicial 

review offer the most practical and efficient means to identify the 

class of persons affected by the Supplemental Agreement, it also 

offers the most practical and efficient means, through an 

unencumbered process that minimizes delay, to resolve issues 

arising out of the enrolment process so as to determine who should 

be a Founding Member. It also is the appropriate means to resolve 

challenges to the Enrolment Committee and Appeal Master 

decisions rejecting eligibility for Founding Membership. 

53. Brake asserts that he has private law causes of action against Canada 

for breach of fiduciary duty, charter damages, and unjust enrichment, 

yet he and those within the proposed class still seek to achieve 

Founding Membership through the relief sought in the Second 

Proposed Statement of Claim. There remains a practical effect arising 

from a determination of the administrative law issues Brake has raised. 

While the FNI repeats that it does not fall within the authority of a court 

to make determinations as to an applicant's eligibility for Founding 

Membership, a court can make rulings on administrative law issues 

that will set the parametres for any future Enrolment Committee 

assessment of an applicant's eligibility for Founding Membership. 

Appellant's Memorandum of Fact and Law, paras. 53 - 64. 

Second Proposed Statement of Claim, paras. 1(d), 
(e), (f) (I), Appeal Book, Vol. 1, Tab 5, pp. 74 - 75. 
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54. In Canada v. Grenier, this Court held it was a necessary precondition 

for an action in damages to have a claimant first attack an 

administrative decision by way of judicial review. While the Supreme 

Court of Canada subsequently held that judicial review of an 

administrative decision or administrative law issue is not a necessary 

precondition to seeking damages, it confirmed the principle that "[i]f a 

claimant seeks to set aside the order of a federal decision maker, it will 

have to proceed by judicial review, as the Grenier court held." 

Canada v. Grenier, 2005 FCA 348. ("Grenier") 

Canada, (A.G.)v. Telezone Inc., 
2010 SCC 62, para. 19. ("Telezone') 

55. In Teiezone, the plaintiff commenced an action against Canada (the 

Minister of Industry Canada) in the Ontario Superior Court seeking 

damages in relation to a decision of the Minister not to accept its 

proposal for a telecommunications license. The plaintiff did not seek to 

set the decision aside by way of judicial review. Canada argued that 

since a decision of a federal, board, commission or tribunal was at 

issue, the claim had to be assessed by the Federal Court by way of 

judicial review, relying on the principles in Grenier. The Supreme 

Court held that there is no reason to require a plaintiff to initiate an 

application for judicial review when the finality of a federal board, 

commission or tribunal decision is not being challenged: 

Telezone is not attempting to nullify or set aside the 
Minister's order. Its case is that the Minister, in deciding 
not to issue a licence to Telezone, acted in breach of his 
contractual and equitable duties or in breach of a duty of 
care. TeleZone does not say that the Minister's decision 
should be quashed. On the contrary, TeleZone's causes 
of action in contract, tort and equity are predicated on 
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the finality of that decision excluding TeleZone from 
participation in the telecommunications market, thereby 
(it says) causing it financial loss. 

Telezone, supra, para. 79. 

56. In Telezone, the Supreme Court of Canada confirmed judicial review to 

be the appropriate process to challenge the validity of a government 

decision based on (i) non-compliance with the legal requirements of an 

administrative process and/or (ii) an unreasonable and/or unfair 

process: 

Judicial review is directed at the legality, 
reasonableness, and fairness of the procedures 
employed and actions taken by government decision 
makers. 

. ..The focus of judicial review is to quash invalid 
government decisions — or require government to act or 
prohibit it from acting — by a speedy process... 

Telezone, supra, paras. 24 26. 

57. The Supreme Court went further to state categorically that where a 

plaintiff seeks to set aside a decision made by a federal decision 

maker, the proper procedure is to proceed by way of judicial review: 

If a claimant seeks to set aside the order of a federal 
decision maker, it will have to proceed by judicial review, 
as the Grenier court held. However, if the claimant is 
content to let the order stand and instead seeks 
compensation for alleged losses (as here), there is no 
principled reason why it should be forced to detour to the 
Federal Court for the extra step of a judicial review 
application (itself sometimes a costly undertaking) when 
that is not the relief it seeks. 

Telezone, supra, para. 19. 
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58. Unlike the situation in Telezone where the plaintiff did not challenge the 

Minister's decision, Brake initially, and properly, chose to challenge the 

finality of the Enrolment Committee's assessment of his application for 

Founding Membership through judicial review. He sought to have the 

Enrolment Committee's decision set aside and his application 

reassessed. He still seeks this relief through his second proposed 

claim. The FNI submits that Brake's challenge requires an interim step 

of an Enrolment Committee determination of his eligibility for Founding 

Membership under the 2008 Agreement before he can seek damages. 

2 March 2017 Notice of Application, 
Appeal Book, Vol. 1, Tab 3. 

Second Proposed Statement of Claim, 
Appeal Book, Vol. 4, Tab 13, paras. 1(d), (e), p. 74. 

59. The circumstances in this case also do not reflect those in cases 

where this Court has permitted conversion, pursuant to subsection 

18.4(2) of the Federal Courts Act, to avoid duplicative proceedings 

where an applicant's damages will crystalize with the outcome of a 

judicial review application. 

Meggeson v. Canada, 
2012 FCA 175 at paras. 31, 32, 33. ("Meggeson, 

60. Meggeson was decided subsequent to a series of Supreme Court 

of Canada decisions that considered cases where the practical 

effects of the administrative law decision at issue were spent. 

Consequently the decision was simply an element in the private law 

cause of action against the Crown. 

Canada (Attorney General) v. McArthur, 
2010 SCC 63. ("McArthur, 

Nu-Pharrn Inc. v. Canada, 2010 SCC 65. ("Nu-Pharm") 

Parrish & Heimbecker Ltd. v. Canada (Minister of Agriculture 
& Agri-Food), 2010 SCC 64. ("Parrish & Heimbecker Ltd.") 

Canadian Food Inspection Agency v. Professional 
institute of Public Service of Canada, 2010 SCC 66. ("CF/A") 
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61. When damages arose from spent administrative decisions to place 

an inmate in solidary segregation ("MacArthur', prohibit the sale of 

a particular drug (Wu-Pharm inc.'), revoke an import permit that 

prevented the off-loading of wheat ("Parrish & Heimbecker 

and prohibit the sale of meat thereby resulting in its destruction 

("CFIA"), it was determined that there no longer was an extant, 

operative administrative decision affecting the plaintiff that 

warranted a separate judicial review proceeding. In neither of 

these cases was there the potential for relief on judicial review that 

could affect the plaintiffs future status. 

62. Unlike the circumstances addressed in Meggeson and in the 

companion cases to Telezone, the administrative law issues in this 

case are not spent, but remain extant. A reassessment of Brake's 

application by the Enrolment Committee on all the criteria can still 

result in a change to his Founding Membership eligibility. The goal 

of Parliament in having such administrative law issues "determined 

whenever possible with as much speed and as little encumbrances 

and delays of the kind associated with trials" through judicial 

review, in accordance with Brake's initial intention, remains 

applicable given the relief he seeks. 

Macinnis v. Canada, [1994] 2 FC 464 (FCA). 

63. This Court stated in Meggeson that Telezone and its companion 

cases overruled Grenier. The FNI submits that this constitutes an 

overstatement on the effect of the Supreme Court of Canada 

decisions. 

Meggeson, supra, para. 37. 
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64. While Telezone and its companion cases overruled Grenier's 

conclusion that judicial review of an administrative law issue is a 

necessary prerequisite to a claim for damages, the Supreme Court 

of Canada confirmed that Grenier is still applicable where the 

plaintiff seeks, as Brake does in this case, to set aside the finality of 

a decision rendered by a federal board, commission, or tribunal. 

The requirement to proceed to judicial review remains relevant 

where there is the potential to effect change to an administrative 

decision affecting an applicant's rights. 

Telezone, supra, para. 19. 

65. In his Memorandum of Fact and Law, Brake relies on the Supreme 

Court of Canada decision in Manuge v. Canada to submit that if a 

reasonable cause of action exists in a proceeding, it should be 

entitled to proceed as an action. 

Appellant's Memorandum of Fact and Law, para. 41. 

Manuge v. Canada, 2010 SCC 67. ("Manuge") 

66. In Manuge, a medically-released Armed Forces member 

challenged the deductibility of his disability pension benefits from 

his long-term disability benefits. Like the situation in Meggeson, 

damages would be crystalized at the determination of the judicial 

review application. Again, unlike the circumstance in Manuge, 

Brake's entitlement to damages would not crystalize with a 

determination of the administrative law issues he raises. Rather 

they require a referral back to the Enrolment Committee to evaluate 

and reassess his application pursuant to such directions that this 

Court may issue. 
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67. Furthermore, Cromwell, J. has noted, in a subsequent Supreme 

Court decision, that interpreting Manuge to stand for the proposition 

that reasonable causes are entitled to be determined in the context 

of an action overstates its ratio decidendi: 

Ms. Ernst submits that the potential to be granted a 
remedy through judicial review cannot be used to bar a 
Charter claim under s. 24(1). Citing Manuge v. 
Canada, 2010 SCC 67, [2010] 3 S.C.R. 672, Ms. Ernst 
argues that if a plaintiff has pleaded a valid cause of 
action for Charter damages, the provincial superior court 
should not decline jurisdiction on the basis that the claim 
could be pursued by judicial review. This submission, 
however, overstates the holding in Manuge and the other 
TeleZone line of cases , .The issue in those cases was 
whether a successful application for judicial review was a 
prerequisite to seeking damages. The Court held it was 
not. 

Ernst v. Alberta Energy Regulator, 
2017 SCC 1, [2017] S.C.J. No. 1. 

68. While a successful judicial review application may not be a 

prerequisite to seeking damages, courts are not precluded from 

considering it as an effective alternative process to determine 

issues relating to the legality, reasonableness or fairness of 

decisions that have been made and to mitigate their impact. 

Ernst, supra, paras. 36, 127-128. 

69. Judicial review offers the opportunity to determine the validity and 

reasonableness of Supplemental Agreement provisions, including 

those contained in the attached Directive, relating to the self-

identification and group acceptance criteria in a timely, practical 

and efficient manner. In Wells, the requirement to provide 

documentation pre-dating or contemporaneous with the signing of 

the 2008 Agreement to meet the self-identification criterion was 
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held to be unreasonable. As a result of Wells being a test case, the 

decision creates an opportunity for applicants to submit further 

documentation to show that self-identification occurred as of 

Qalipu's formation. 

Wells, supra, para. 110. 

70. There is an opportunity to test the reasonableness of evidentiary 

requirements to meet the group acceptance criterion through an 

application filed by Justin Philip Abbott (T-573-18). Abbott, like 

Collins, had been accepted as a Founding Member but was found, 

upon a reassessment of his application conducted pursuant to the 

Supplemental Agreement, not to have met the evidentiary 

requirements of the group acceptance criterion set out in the 

Directive. Any determination made on that application regarding 

the validity of the Directive and the reasonableness of those 

evidentiary requirements could be applied to any applicant initially 

found eligible for Founding Membership but determined upon a 

reassessment to be ineligible. The decision also could be applied to 

applicants who are not Founding Members but had their 

applications rejected for failing to meet the Directive's evidentiary 

requirements. Depending on the outcome of judicial review, those 

reassessments not only may be conducted under the terms of the 

2008 Agreement, but also any subsisting provisions of the 

Supplemental Agreement and the Directive. There could be a need 

therefore, following judicial review, for the Enrolment Committee to 

reassess the Abbott and Collins applications to determine whether 

they remain eligible for Founding Membership. Judicial review also 

would permit, as the Ernst court recognized, the potential mitigation 

of any impact arising from an improper decision. 

Ernst, supra, para. 36. 
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71. In holding that judicial review of the administrative law issues raised 

in Brake's judicial review application and proposed Statement of 

Claim through a test case was preferable to a class action, the 

Motion Judge did not commit any palpable and overriding error. 

Based on the facts surrounding the administrative law issues raised 

in the proposed claim, his decision reflects a more practical and 

efficient alternative for determining those issues. His decision also 

reflects principles addressed in the Telezone and Ernst decisions. 

It also is consistent with post-Meggeson statements made by this 

Court in refusing to grant requests for conversion on the basis that 

subsection 18.4(2) of the Federal Courts Act is to operate "only in 

exceptional circumstances." 

Slansky v. Canada (Attorney General), 
2013 FCA 199 para. 56; aff'g Slansky v. 

Canada (Attorney Genera!), 2011 FC 1467. 

72. The FNI submits that there are no exceptional circumstances in this 

case to warrant conversion to have the administrative law issues 

raised in the proposed claim determined through an action. 

Facilitating access to justice and addressing the remedial 

inadequacy of judicial review in not being able to award damages, 

which have been recognized by this Court as factors to consider on 

a conversion motion, were incorporated in the Certification Test 

considered by the Motion Judge. There was no evidence before 

the Motion Judge that raised other concerns which are typically 

relevant to a motion to convert; i.e. judicial review would not provide 

appropriate procedural safeguards or mere affidavit evidence would 

not be sufficient to allow the lower court to make decisions on the 

administrative law issues. 

Assoc. des Crabiers Acadiens Inc. v. Canada, 
2009 FCA 357 para. 39. 
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73. The FNI therefore submits that the Motion Judge did not make a 

palpable and overriding error in finding that the preferable 

procedure for determining Brake's administrative law issues is 

through a lead judicial review/test case. The decision was based 

on applicable law and, as noted at the end of the decision, is 

without prejudice to any future claims and motions to certify class 

proceedings that may be brought by any rejected applicant who is 

subsequently found to qualify for Founding Membership. 

Proceeding by a lead judicial review/test case advances, rather 

than delays, the determination of the core issue raised in Brake's 

initial application, and repeated in his second proposed claim, of 

who should be eligible for Founding Membership. 

PART IV — ORDER SOUGHT 

74. The FNI seeks an order that Brake's appeal be dismissed. As this 

appeal relates to a decision to deny a motion seeking to certify a 

class proceeding, no Order as to costs is sought pursuant to Rule 

334.39 of the Federal Courts Rules. 

August , 2018. 

STEPHE J. MAY, 
Cox & Palmer 
Suite 1000, Scotia Centre 
235 Water Street, 
St. John's NL A1C 1B6 
Tel: 709-570-5528 
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Newfoundland Indians 
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